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I.

II.

Introduction

1. At its fifty-eighth session (Vienna, 7-23 July 2025), the Commission requested
the secretariat to continue its exploratory work on secured transactions using new
types of assets (A/80/17, paras. 22 (d) and 231) and to convene an expert group
meeting or a colloquium to further define the scope and form of any future work in
that area.

2. In response to that request, the secretariat organized a colloquium on
“Harmonizing law in the age of digital trade and finance” (the “Colloquium”), which
was structured in two streams, the second addressing the distinct but related topic of
digital platforms and private law, on which the Commission had requested the
secretariat to commence exploratory work (A/80/17, paras. 22 (e) and 266).

Colloquium was held in person at United Nations Headquarters in New
10 to 13 February 2026 and brought together 203 participants, including
atives of Governments, international organizations, academia and the private

ated materials are available on a dedicated web page.!

arizes stream one of the Colloquium (10—11 February 2026)

II). The summary of stream two of the Colloquium
(12—13 Februa igital platforms and private law is available in document

A/CN.9/1259.

held by the secretariat u t of the Commission. An outline of a possible
text to be developed by the isgion was discussed during those meetings, which
is reproduced in the annex to thi ter IV suggests a possible way forward
for the Commission’s consideration.

Colloquium on “Harmonizing he age of digital trade
and finance — digital assets an rms” (New York,
10-13 February 2026)

initiated in late
aw on Secured
he new era of

6.  Stream one of the Colloquium built on the exploratory”w
2024 on the impact of new types of assets on the UNCI ode
Transactions (MLST), including a colloquium entitled “Nawigating

A/CN.9/1210 (paras. 15-28) informed the Commission’s deter
further preparatory work was required to assess whether concrete gaps exi
would justify clarification, guidance or updates to the Model L
paras. 22(d) and 231).

7. Stream one of the Colloquium held in February 2026 consisted of seven panels,
bringing together 38 speakers, and a round table discussion, that considered: (a) the
extent to which the MLST could accommodate new types of assets; and (b) possible
areas where further clarification or guidance might be desirable.

! Available at https://uncitral.un.org/en/platforms-st.
2 See A/CN.9/1201, for a report of the Colloquium, and the relevant web page:
https://uncitral.un.org/en/colloquiumsecuredtransactions2025.
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Understanding digital assets

8. Panel 1 examined whether, and to what extent, existing secured transactions
frameworks, most notably the MLST, were capable of accommodating the expanding
use of digital assets in trade and finance. It was generally agreed that the functional
approach of the MLST should be preserved, while its application to digital assets
raised structural questions extending beyond issues of terminology or asset
classification.

9. A central theme of the discussion was the increasing economic relevance of
digital assets, particularly tokenized assets linked to goods, rights to payment or other
assets. It was noted that tokenization was increasingly used to mobilize value
embedded in operational assets, exposing frictions in legal frameworks traditionally
structured around distinctions between tangible and intangible assets.

s emphasized that the reference to “digital” assets often concealed the
t heterogeneity that existed among different types of assets referred to as

11. Attention o the role of control. It was noted that a narrow
understanding of con ight undermine key policy objectives of modern secured
transactions law, in where control was equated with possession, which
could impede the gran ontd use of such assets. This tension was described
as reflecting the risk th n might lead to a reliance on “possessory”
security rights, which mode sactions regimes had departed from.

12.  Against that background, the p
could be adapted to preserve non-p
Possible approaches included separa
enabling encumbrance without disposs
mediated forms of shared or conditional con
and excessive information asymmetries.

ered whether existing legal approaches
rity rights in digital environments.
from the authority to transfer,
d recognizing technologically

articularly negotiable
documents of title in electronic form. These instruments, were viewed as providing an
analytical bridge between traditional secured transactio

practices, since their function in trade finance permitted the 1
goods without transferring possession of goods.

14. It was noted that the UNCITRAL Model Law on Elec ferable
Records (MLETR) relied on control as a functional equivalent©f p on
deferring proprietary issues to substantive law on such transferable records. Q
therefore arose as to how such transferable records should be integrate
frameworks governing digital assets, including rules on innocent acquisitten, TPE and
conflict of laws. Reference was also made to the UNIDROIT Principles on Digital
Assets and Private Law (DAPL), prepared by the International Institute for the

Unification of Private Law (UNIDROIT), which reflected primarily the characteristics
of digital assets.

15. Insolvency risk and custodial arrangements emerged as cross-cutting concerns.
It was observed that where digital assets are held through intermediaries or platforms,
the characterization of custody relationships may determine whether assets remain
available to creditors upon insolvency of a custodian.

16. The absence of clear and harmonized rules on segregation, control and TPE was
identified as a significant obstacle to the acceptance of digital assets as reliable
collateral. On the other hand, it was noted that the pace and diversity of technological
developments made the development of asset-specific regulation inadvisable.
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B.

Secured transaction reforms

17. Panel 2 examined secured transactions reforms from national and comparative
perspectives, drawing on inputs from international organizations. It highlighted the
importance of effective regimes to accommodate for new types of assets and
technologically enabled credit practices.

18. Domestic experiences highlighted that secured transactions reforms extended
beyond legislative reforms and required sustained institutional and technological
development. The experience of Cambodia and El Salvador illustrated that the
establishment of electronic collateral registries and the digitalization of secured
transactions systems could enhance transparency, facilitate the use of movable assets
as collateral and support access to credit. In that context, the experience of Cambodia
underscored the role of a functional regime accompanied by progressive improvements

intangible assets as collateral.

on, a comparative survey of recent secured transactions reforms
any jurisdictions continued to draw on the MLST as a basis for

modernization, eavily reflected domestic legal traditions and institutional
conditions. Deviations fr MLST were noted, including asset-specific registries
and additional requi TPE, which were identified as potential sources of

fragmentation and le

=

20. The survey also i
specific credit products, includi eceivables finance, factoring and warehouse
receipts. It was noted that suc i ddressed particular market needs but
raised concerns of fragmentation. tarity of asset-specific legislation and

of general secured transactions regi ized.
21. As secured credit increasingly relie§ o aterialized collateral, such as
electronic transferable records and digital , and as such assets often lack a

single physical location, questions arose as to jurisdictio applicable law. In this
ts depended on their

legal portability across borders and that private international 1aw played a central role

regard to certain intangibles.

23. It was observed that current reform efforts increasingly focused
digitalization of existing collateral rather than on security right over enti
categories of digital assets. Tokenization was described as offering potenttal’efficiency
gains, including improved record integrity and increased liquidity, but its integration
into secured lending required reliable legal infrastructure and regulatory readiness.
Further work was necessary to clarify the legal treatment of tokenized representations
of real-world assets and the mechanisms linking digital records to underlying rights.

24. The importance of coordination among international initiatives was emphasized
and it was said that any update to the MLST in relation to digital assets should be
carefully coordinated with instruments and work of other intergovernmental
organizations, in particular UNIDROIT and the Hague Conference on Private
International Law (HCCH).

V.26-06266
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Possible updates to the Model Law

25. Panel 3 examined whether adjustments may be required in the MLST on the
means to achieve TPE and enforcement. The discussion focused on whether the
assumptions underlying the MLST remained appropriate when applied to digital
assets, data and other new types of assets.

26. It was observed that many digital assets were subject to exclusive control and
transfer of the assets was conducted by transferring control. The panel examined
whether this aspect of digital assets being the subject of exclusive factual control
warranted a differentiated treatment under the MLST. Reference was made to relevant
texts developed by the International Union of Judicial Officers (UIHJ), UNIDROIT,
the American Law Institute (ALI) and the European Law Institute (ELI) as well as to
relevant texts being developed by the HCCH.

discussion highlighted the relationship between TPE methods, such as
and registration, and less transparent methods, such as control agreement

troduced as a separate method of achieving TPE, without
it to possession, and whether security right perfected by a control
from priority. It was noted that the absence of clear rules in
ncreas ertainty, particularly where multiple methods of TPE

agreement shou
this regard cou
coexist.

28. These issues we
as to priority and the trea s is crucial. The need to preserve registration
as the general method of TPE was d, while considering whether control -based
mechanisms could be introdu ain assets. It was noted that distinct
approaches might be required for da

t whether the MLST could cover
eously without excluding others.
for a Data Economy (ALI-ELI
ommercial transactions
d that, although the
to encompass data,

29. With respect to data, questions :
data — an asset that multiple parties may uses

without determining its property status. It was fu
MLST’s reference to “movable assets” might be br

collateral consists of data, given that multiple copies might exist and
by the grantor might not be preventable. Concerns were expressed as to
enforcement, as currently framed, would enable a secured creditor to re@li
a predictable and commercially meaningful manner when data was provided as
collateral.

31. The panel also addressed data-related receivables, understood broadly to refer
to rights to payment arising from the provision, processing or licensing of data,
including transactions in which data are sold, licensed or otherwise commercially
exploited. The discussion focused on whether such receivables were covered by the
MLST. Reference was made to the approach taken in the UNIDROIT Model Law on
Factoring (MLF), which expressly includes receivables arising from such data
transactions. It was noted that the absence of comparable clarification in the MLST
could limit the use of data-related receivables as collateral and contribute to divergent
interpretations.

3 Accessible at https://principlesforadataeconomy.org/.
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D.

Control as a mechanism for third-party effectiveness and priority

32. Panel 4 considered the role of control as a basis for TPE and priority in secured
transactions involving digital assets, noting both its practical relevance and its
conceptual complexity. Digital assets challenged traditional perfection techniques of
possession and registration, and required renewed attention to how exclusivity,
publicity and priority were established in a digital environment.

33. It was observed that, under most secured transactions regimes, digital assets
were treated as intangible property and relied primarily on registration for TPE.
However, this approach may be insufficient for assets that are quickly transferable
and difficult to locate. In that context, control was identified as offering a functional
equivalent to possession, capable of supporting both TPE and enforcement, including
in insolvency.

s also emphasized that control should not be treated as a uniform concept;
ets encompassed a broad range of structures, including assets whose value
nsic to the digital record and tokenized representations of claims or rights
legal frameworks. The means by which control is exercised
gesting that rigid or asset-specific definitions risk over-inclusion
tysAccordingly, a functional notion of control focusing on the legal
effects to be d was suggested, recognizing that a single, uniform approach may
not be suitable a diverse types of digital assets.

e distinction between factual and legal control.* In
trol may arise from access to cryptographic
ontracts, and may be shared or layered among

35. Attention was dig
digital environment:

identify forms of control that reliably
ed the granting of priority.

36. While control was viewed as w
it was suggested that registration should

tain categories of digital assets,
o serve important publicity and
approach in which control and
registration were complementary, and not necessarily one@fithem being a superior or
exclusive method of perfection.

37. The discussion further emphasized the need to d
token from that over rights in any underlying asset to p
existing property, insolvency and regulatory regimes. In t
legal consequences of a security right continued to depend
governing the underlying asset, and control over the token operated a
than as an autonomous source of proprietary rights.

concepts such as control, possession and TPE in relation to digital assets
of the MLST.

Digital platforms and assets-based registries

39. Panel 5 examined the role of platform-based systems, via which digital assets
are traded, in facilitating secured transactions. Particular attention was given to the
role of such platforms in the creation, publicity and enforcement of security rights
and the need for coherent legal approaches supporting digital trade and finance.

IS

For definitions of control see e.g.: (a) ALI-ELI Principles for a Data Economy, Data Transactions
and Data Rights, Principle 3(1)(e); ELI Principles on the Use of Digital Assets as Security, 2022,
p- 17; (b) MLETR, Article 11 and accompanying explanatory note, in particular, paras. 105-121;
and (c) DAPL, Principles 6 and 15.

V.26-06266
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Attention was also drawn to broader legal challenges arising from platform-based
activity, including the cross-border nature of platform operations, the legal
characterization of platform relationships, and the role of soft law and good practices
in supporting fair and predictable outcomes.

40. A central theme was the inadequacy of traditional asset classifications when
applied to platform-based digital assets. Without a functional methodology for
mapping such assets into MLST categories — such as receivables, negotiable
instruments or other intangibles — States might classify identical assets differently,
reducing cross-border certainty. A functional approach based on the economic
characteristics of the assets rather than form was supported.

41. The importance of control as a basis for TPE and, where appropriate, priority
was reiterated, including in relation to distributed ledger technology (DLT) models,
where such models may perform functions comparable to those of a general security

S istry. For many digital assets held in platform-based systems or on
d ledgers, system-level control — defined as the enforceable ability under
les to block unauthorized dispositions or direct transfers — was viewed as
ical mechanism for establishing third-party rights. For certain assets,

ng, and clear conflict-of-laws rules for, perfection methods
important, which included standards for reliable system
operation, mechanis
models avoiding dep individual platforms.

43. Attention was draw istence of general notice-based security right
i s or ledgers. A distinction was made between
ructures supporting information sharing

need for interoperable architectures
registry searches could reveal relevant
system integrity and transparency
pns and system-based perfection.

systems producing legal effects
without creating any third-par
linking these systems was emphasiz
rights. This would require governanc
and rules on the interaction between notice

44. Conflict-of-laws issues were identified platform operations span multiple
jurisdictions, including situations in which system opg , grantors, assets and
creditors may all be located in different States. Wi tailored to TPE by
control or system record, lenders faced uncerta ing priority and
enforceability. Registry interoperability was thus linked
the law applicable to system-based perfection mechanisms.

reinforcing the view that platforms operated as intermediaries while leg
flowed from substantive law.

45. It was noted that market participants often conflate recording data on a platform
with accomplishing a legal transfer or perfection. Clearer terminology distinguishing
platforms, exchanges and registries was considered necessary in order to clarify when
additional legal steps would be required. Digital platforms were described as
operating within evolving combinations of legislation, soft-law instruments and
regulatory frameworks. Non-binding recommendations on platform good practices
and fair contracting standards were identified as a possible area for consideration by
the Commission.

46. Opverall, the importance of providing practical guidance to assist States in
addressing the implications of digital assets and platform-based systems for secured
transactions was emphasized (see generally document A/CN.9/1259). Such guidance
was considered useful in supporting coherent national approaches and cross-border

717
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interoperability, while avoiding overly prescriptive solutions or detailed regulation of
rapidly evolving technological arrangements.

Enforcement and conflict of laws

47. Panel 6 examined the challenges of enforcement and conflict of laws arising
from digital assets and also considered issues relating to automated enforcement in a
cross-border digital environment.

48. The hybrid nature of central bank digital currencies (CBDCs), combining
characteristics of currency with digital token functionality, was presented as a test
case for the MLST, particularly with respect to their legal characterization and
conflict of laws. It was noted that the legal treatment of CBDCs varied. Some
instruments, such as the DAPL, treated CBDCs like other digital assets for private
ses, whereas others (for example the crypto-assets regulation of the
Union’) excluded them recognizing their public law character. This

that control as a method for TPE and priority remained a private
nism, and ledger transparency did not reveal the existence
ion D above). Insolvency risks were identified where

a. 36 above).

50. The panel also examined and platform-executed enforcement.
Modern financial systems increasiggly relied on margin calls, liquidations and
account freezes triggered by algorithinic rul€s, raising questions of attribution, legal
characterization and the use of syste ords as evidence of enforcement.

Because enforcement may occur simultameo across jurisdictions, traditional
connecting factors — particularly asset 1 ion”— might lose relevance. It was
suggested that refinement of MLST enforcement provisions might be needed to

clarify attribution of automated actions, define the al ‘position and duties of
intermediaries and platforms executing enforcement/and av@id reliance on fictive
locations for borderless digital assets.

may be required. The BPEE further addressed considerations r
enforcement and the exercise of remedies based on control of digital as
complementarity between the MLST and the BPEE was noted and we
it was stressed that differences among national enforcement regimes heighten the
need for robust conflict-of-laws rules governing enforcement.

52. The panel then addressed private international law questions in more detail,
comparing the traditional approach involving connecting factors with the “waterfall”
approach under the DAPL (Principle 5). Under that approach, the applicable law is
determined by reference to publicly accessible specifications in the digital asset or in
the system on which it is recorded and, where relevant, to the statutory seat of any
issuer, with the applicable law determined under the conflict-of-laws rules of the
forum if no such elements are available. This flexibility allowed States to adapt rules

w

Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on
markets in crypto-assets, and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010
and Directives 2013/36/EU and (EU) 2019/1937 (Text with EEA relevance). Available at
https://eur-lex.europa.eu/eli/reg/2023/1114/0j/eng.
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to different types of digital assets while maintaining a predictable framework. It was
emphasized that flexibility must be balanced with clarity to avoid increased
transaction costs and cross-border uncertainty. The need to coordinate closely with
the HCCH and its ongoing work on matters relevant to secured transactions and
digital assets (mainly its projects on CBDCs and digital tokens) was stressed (see
para. 24). In that context, calls were made that the Permanent Bureau of the HCCH
could take a more active role in any future work in the area of secured transactions.

Other types of assets and transactions

53. Panel 7 examined other emerging types of assets and innovative secured
financing structures, noting the need for secured transactions regimes to remain
responsive to market developments while preserving legal certainty and supporting

i tualfproper
()
the relatio

treating tokens
approaches were des

raised questions regarding the legal characterization of tokens,
een digital records and underlying rights. The experience of
ated a legislative approach that anchored tokenized assets in

pporting legal certainty while preserving technological
lear private law characterization was essential for

intangible assets in secured lending, particulagl§#for innovation-driven enterprises.

56. Attention was drawn to private law challenges c on'to intellectual property
and digital assets that affected their use in secured fransactions. Legal uncertainty
undermined creditor confidence and market develop t oted that digital
assets might assume different legal forms, including self-hg s, tokens held
through intermediaries or contractual claims against platfor gfs treated as

securities, which resulted in different consequences for pe
enforcement.

57. In that connection, attention was drawn to developments relati
negotiable documents of title, where increasing reliance is placed on con
functional equivalent of possession in electronic environments. These
were seen as raising broader questions for secured transactions law concerning the
classification and perfection of security rights in electronic negotiable instruments
and the need for coherence across secured transactions law, transport law and
negotiable documents law. Approaches identified included adapting rules applicable
to negotiable documents, treating electronic negotiable documents as intangibles
subject to control, or recognizing them as distinct categories of digital assets.

58. It was noted that receivables finance in digital environments was increasingly
integrated within broader financial operations. The self-liquidating nature of
receivables finance was described as challenging traditional distinctions between
secured credit and payment flows. Functional approaches based on technologically
mediated control mechanisms were identified as capable of supporting digital
receivables markets across jurisdictions, alongside continued reliance on effective
registries.

9/17
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59. Furthermore, obstacles to cross-border financing were discussed. It was noted
that restrictions on foreign lenders, limitations on guarantees, financial assistance
rules, withholding taxes and certain insolvency law requirements might limit the
effectiveness of secured transactions reforms even where domestic frameworks were
otherwise well developed. Targeted guidance addressing such structural impediments
was identified as potentially facilitating cross-border secured lending involving
emerging forms of collateral.

H. Round table discussion

60. The round table considered key takeaways of the previous discussions, focusing
in particular on the extent to which the MLST could accommodate digital assets and
on the desirability and possible direction of future work required to ensure its

e was broad agreement that the increasing use of digital and intangible
financing transactions represented a structural development requiring
ionddy UNCITRAL. It was emphasized that future work should build

ST applied to digital and other new types of assets
ible legal or practical obstacles to its effective use.
y LST operated alongside other UNCITRAL
e-commerce texts and provid i on their coordinated use. This was considered
particularly useful in light ificreasingly complex landscape of international
instruments relevant to digital t ce and the implementation challenges
faced by many jurisdictions in under§tandinghow existing standards interact and may
be implemented coherently.

63. It was also said that such work couldiide egal gaps and barriers affecting
transactions involving digital and other ne f assets in order to determine the
scope and priorities of any further work. Attention was n to the importance of
taking into account market practices and operational e
industry, regulators and central banks to ensure practi

64. It was said that such preparatory work could be
provisions addressing issues identified in practice. Such pro
seeking to modernize their legislation, while allowing flexib
different stages of development.

] by legislative
n1d assist States
j ictions at

65. Many participants emphasized that initial focus should be r
practical importance, including digital assets used in trade and asset financin
tokenization of assets linked to the real economy. In this regard, it was said
could focus on ensuring that the MLST clearly accommodates the use o
reflecting the financing practices and identifying provisions that might hinder its
application.

66. The importance of coordination with other international organizations and
ongoing initiatives was emphasized, with a view to ensuring consistency among
international instruments and avoiding fragmentation. It was generally felt that
existing work by other organizations could form a useful basis for further work.

III. Consultation with experts

67. The secretariat organized a series of expert group meetings (EGM) on this topic.
One was held in person and two online. The EGM in Hong Kong, China
(28 November 2025) was focused on possible revisions to the MLST, whereas the two

10/17 V.26-06266
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IV.

EGMs held online (30 March and 13 April 2026) were aimed at identifying the issues
to be addressed in a text supplementing the MLST aimed at updating its application
to digital assets. The draft circulated for consultations to the experts is reproduced in
the annex to this Note incorporating the feedback received so far by the secretariat.

68. Experts indicated that while the MLST provided a robust foundation for secured
transactions, the effective treatment of digital assets would require both guidance on
the application of existing provisions and targeted revisions to address features
specific to digital assets. In this regard, the experts considered whether relevant
articles of the MLST adequately encompassed digital assets or would require
revisions, and identified those articles potentially requiring amendment or updates to
accommodate for digital assets.

69. It was widely suggested that that the guidance should be framed in a manner
consistent with internationally accepted standards, market practices, and existing

afs. In addition to DAPL, references were made to the UTHJ Global Code of
forcement, the ALI-ELI Principles, the ELI Principles on the Use of Digital
s Security, the ELI Principles and Guidance for Enforcement Against Digital
Asset pdertaken by the HCCH. However, it was generally felt that the
imary reference point, notably for the key notions such as control
s they already reflect and consolidate existing international

as a method of TPE and control agreements;
ecurities and subcustodial arrangements in the
a system that merely records information, a
system that supports control, a hat creates or supports legal publicity;
(e) the involvement of custodians otheg actors; and (f) the interaction between
secured transactions law and laws\governi igital assets in general and other
specific contexts.

(c) whether to also treat i
project; (d) the distinction

71. Noting the importance of data as asse onomic value, experts welcomed
the consideration of data as a new type of assets under MLST. However, doubts were
g them as subject to
ecurity rights in data

could follow after some preparatory work by the secretariat; v
reflect on the work by Working Group IV on data provision contrae

Way forward

72. In light of the above, the Commission may wish to undertake work to provide
guidance to States on the application of the MLST to secured transactions involving
digital assets. Such guidance could be provided regardless of whether a State has
enacted the MLST, which would also offer an opportunity to further promote the
adoption of the Model Law.

73.  The work would build on existing international instruments (see para. 69 above)
and soft law materials, in particular and where applicable, the DAPL and the BPEE.

o

-

Accessible at: www.europeanlawinstitute.eu/projects-instruments/instruments/eli-principles-on-
the-use-of-digital-assets-as-security/.

Accessible at: www.europeanlawinstitute.eu/projects-instruments/instruments/eli-enforcement-
against-digital-assets/.
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Similar to how UNIDROIT prepared the MLF based on the MLST, updates to the
MLST could be based on DAPL and aligned to the extent possible.

74. It is suggested that the initial focus of such work be on digital assets, which
could further extend to data. While data is increasingly recognized as an asset of
economic value in commercial practice, legal issues associated with security rights in
data are materially different from those arising in relation to digital assets. Data is
non-rivalrous, may not constitute property under many legal systems, and is
frequently governed through contractual, regulatory or informational regimes rather
than proprietary frameworks. For these reasons, further preparatory or exploratory
work may be warranted to assess how security rights in data could be addressed within
the MLST.

75.  This will be without prejudice to any future consideration by the Commission.
For example, the Commission may decide to embark on work involving digital assets,
Juesting the secretariat to conduct further exploratory/preparatory work on
g into consideration the work carried out by Working Group IV on data
contracts Such preparatory work could assist in clarifying the legal and
' of data as a potential object of security rights and assessing
that regard to the MLST might be warranted.

work on digital assets (and possibly on data) might take the form
i he MLST, explaining the application of MLST to digital
iate, making legislative recommendations. This would be
ressed intellectual property following the adoption of
d Transactions (the Supplement on Security Rights in
C L Legislative Guide on Secured Transactions).?
L Practice Guide to the MLST might also be

of a text s@ipple
assets and, whe

the Legislative Guid
Intellectual Property t
In that regard, updates to
envisaged.

¢]
@)
—

77. To advance the work, the ion may wish to consider whether to mandate
a working group to examine this topi€. The s€cretariat could be tasked with preparing
a draft text for consideration by a worki olving experts, with a session of
the working group taking place in late 2026 or 027. Depending on the scope of
the work to be mandated, it may be possibleyfo working group to report back to

the Commission at its sixtieth session in 2027.

12/17

8 UNCITRAL Legislative Guide on Secured Transactions: Supplement on Security Rights in
Intellectual Property (2010), United Nations Publication, Sales No. E.11.V.6. Available at:
https://uncitral.un.org/en/texts/securityinterests/legislativeguides/secured_transactions/supplement.
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Outline of a Supplement to the Model Law on Secured
Transactions

The following provides an outline of a possible structure and content of a text to
supplement the MLST in its application to digital assets. For the time being, it does
not address “data” or other new types of assets. It aims to identify the issues to be
addressed without prejudice to the form or nature of such text.

Similar to a legislative guide, the text could comprise of a commentary, which would
explain how the articles of the MLST would or might apply to digital assets by
providing illustrative examples. The commentary could be followed by legislative
dations proposing revisions to the existing articles of the MLST or new

¢ on £ould outline the purpose, scope and structure of the Supplement
' jon to the MLST and other relevant UNCITRAL texts on secured

transactio
* Key obje d fundamental policies (legal certainty, technological

neutrality, ¥nteroperab

* Interaction bet @ ed transactions law and other laws governing digital
assets (e.g. sec i

* Intended reader, includin at have not enacted the MLST and

considering its implementatio

* Relationship with other UNCI i nts on secured transactions and
digital aspects;

» Examples of financing practices using'digital and tokenized assets;
* Distinction between different types of digital asse
* Introduction of the notion of control without underMining non-possessory

security rights in the MLST.

Chapter 1. Scope of application and general provisions

| assets,

Chapter I could address issues relating to the application of the MLS
g relevant

including questions of scope, definitions and the treatment of
to secured transactions.

* Digital assets within the scope (MLST 1);

* Applicability of existing definitions (MLST 2) and need for further clarification
or new definitions (e.g. control, custodian, custody agreement, control
agreement and electronic records) (DAPL Principles 2(2), 3, 4 and 6) —
coordinated approach with other existing instruments;

» Application of MLST to outright transfers of certain digital assets (MLST
art. 1(2));

* Discussion on the treatment of digital assets as proprietary rights for the
purposes of secured transactions;

o Interaction between digital assets and existing MLST asset categories
(receivables, securities, intellectual property (MLST 13, 16 and 17)), clarifying
that security in a digital asset does not automatically result in a security right in
any linked asset; and
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» Treatment of tokenized representations of traditional assets, clarifying that
security in a token does not automatically extend to the underlying asset which
remains governed by the law applicable to that asset and the legal mechanism
linking it to the token.

Chapter II. Creation of a security right

Chapter II could address how security rights in digital assets may be created,
including issues relating to capacity of the grantor, asset description and tokenized
assets.

* Determination of who could grant a security right in digital assets (MLST 6
and 8; reference to DAPL Principles 3 and 14), including where assets are held
through a custodian or other intermediary as well as third parties (including
issuer, administrator, or protocol-level intervention rights);

o

nirement of the grantor to establish control or to be able to transfer control
the digital assets;

0 allow encumbrance of digital assets while preserving the

onsiderations relevant to the creation of a security right in digital
the grantor has the right, or authority it purports, to
ontrol is direct, custodial, shared or code-mediated;
whether a” custodi change, or wallet operator holds the asset on a
unt-style basis);

security agreements, including the use of
technological identifie ; DAPL Principles 2(5)(b) and 6);

* Treatment of proceeds, inc
assets as proceeds of other ass

ds generated by digital assets and digital
(MLST 10);

* Interaction between digital isting MLST asset categories
(receivables, securities, intellectual ptop LST 13, 16 and 17)), clarifying
that security in a digital asset does notiaut tically result in a security right in
any linked asset; and

» Treatment of tokenized representations of tradifional Jassets, clarifying that
security in a token does not automatically extendito the ing asset which
remains governed by the law applicable to that a gal mechanism
linking it to the token.

Chapter III. Effectiveness of a security right against third partie

Chapter III could examine how security rights in digital assets ef]
against third parties, including the role of registration, control and their inter.

* Applicability of existing methods of achieving TPE (notice r
possession) to digital assets (MLST 18);

* Control (or exclusive control) as a functional equivalent of possession, or as a
new method of TPE for certain categories of digital assets (reference to DAPL
Principles 6 and 15);

* Methods for establishing control for TPE purposes (DAPL Principles 6 and 10)
and the distinction between factual and legal control;

* Relationship between registration in an asset-specific registry and control where
both methods may be used — complementarity;

! It should be noted that where a digital record legally functions as the means of control over a
payment or other right, TPE may need to be assessed at the level of the underlying right rather
than solely at the level of the digital record.

14/17
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» Treatment of shared, layered or multi-party control arrangements;

» Continuity and lapses in TPE where control or technological access changes;
» Use of control agreements involving custodians or wallet operators;

» Use of control agreements involving wallet operators; and

* Role and responsibilities of custodians or wallet operators in establishing TPE.

Chapter IV. The registry system

Chapter IV could discuss the operation of the MLST registry system in relation to digital
assets, including its interaction with digital platforms and other asset-based systems.

* Applicability of the registry system to security rights in digital assets;

perability between the registry system and digital asset registries as well
ssible distinctions (for example, some merely record information, some
le or support control, but without any publicity functions);

classes of digital assets in notices; and
uracy, integrity and reliability of registry information
relating to digit, ts.
Chapter V. Priority o uri t

Chapter V could address thé¥applicafion of the MLST priority rules to security rights
in digital assets, including compgfing nd the effects of insolvency.

digital assets (MLST 29);

e used (DAPL Principle 16),
time for assessing control;

» Applicability of general priority rules

* Priority where different methodS o
including identification of the releva

* Impact of the grantor’s insolvency on priority (MLST 35);
* Priority implications when digital assets are hgld through custodians, wallet
operators or platforms;?

* Priority in situations where control may be exercised b an one person
(shared) and the notion of exclusive control;?

* Priority among secured creditors with different control agree

* Rights of buyers or transferees acquiring digital assets i€ o ty frights
(“innocent acquirer” issues) (MLST 34; DAPL Principle 8); and
* Set-off rights of custodians or service providers against secured creditors:

Chapter VI. Rights and obligations of the parties and third parties*

Chapter VI could consider the respective rights and obligations of grantors, secured
creditors and relevant third parties in secured transactions involving digital assets.

(S}

It should be noted that the insolvency of custodians, wallet operators or platforms is generally
outside the intended scope of the MLST and that any guidance should be limited to clarifying the
extent of its application.

It should be noted that shared or multiple control arrangements are generally treated as internal
arrangements unless multiple parties each hold security rights, in which case the general priority
rules apply.

While the subheading of chapter VI, section II of the MLST, reads “Rights and obligations of
third-party obligors”, this wording should be revised as reflected in the draft outline of the
Supplement for improved consistency in the context of digital assets.

w

IS
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Section 1. Mutual rights and obligations of the parties to a security agreement

* Rights and obligations of the grantor and secured creditor regarding
management and custody of digital assets;

* Duty to maintain access credentials or technological means necessary to
exercise control, including the effects of loss or interruption of control; and

* Rights of the parties to obtain information regarding encumbered digital assets,
particularly where such assets are held or controlled through custodial or
platform-based arrangements.

Section II. Rights and obligations of third parties

* Relevant third parties in the digital asset ecosystems (DAPL Principles 10—13),
i ding custodians or other service providers;

ance of their legal relationship with secured creditors;

ligations of third parties under control arrangements, custodial structures and
ical@onstraints; and

Chapter VII could e
digital assets under
intermediaries.

es relating to the enforcement of security rights in
iiicluding automated enforcement and the role of

actions, including enforcement

» Evidentiary value of platform recoftd
potential role in demonstrating default;

* Secured creditor’s ability to obtain control of digital asset upon default

(MLST 72, 76 and 77);
* Enforcement where the asset is held by a custodia erator;

18 MLST 73

* Disposal of digital assets through sale, transfer or othe h

and 78); and

* Possibility of out-of-court enforcement (MLST 80).
Chapter VIII. Conflict of laws
Chapter VIII could address conflict-of-laws issues arising in secure nsactions

involving digital assets.
* Challenges in identifying the location of digital assets;

» Approach taken in the MLST with regard to tangible and intangible assets and
their applicability;

* Suitability of traditional connecting factors (e.g. location of the asset or of
grantor);

* Consideration of other approaches (for example, waterfall approach (see
para. 52 above)) as well as other connecting factors (party autonomy; law

5 Issues relating to smart contracts should also be flagged, without detailed discussion, also in
relation to the creation of security rights and control mechanisms, as they may arise across
multiple stages of secured transactions.
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governing platforms, issuer or method of perfection) which could differ
depending on the life cycle of the digital asset; and

* Difficulties arising from enforcement across multiple jurisdictions.

Chapter IX. Transition

Chapter IX could identify transition issues that may arise in connection with the
introduction of control as a key notion governing security right over digital asset.

%
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