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A/CN.9/1259

I. About this note

1. This note outlines the exploratory work that the secretariat has conducted at the
request of the Commission on the topic of digital platforms and private law. After
recalling the background to the request (chapter II), it summarizes the exploratory
work conducted (chapter III) and presents an outline of a legal text for possible
preparatory work on the topic (chapter IV).

II. Background

2. In 2025, at its fifty-eighth session, the Commission considered a joint proposal
by the United Arab Emirates and Spain for possible future work on legal aspects of
digital trade, with a special focus on digital platforms (A/CN.9/1227).

3. Several points were highlighted during discussions at the Commission:

(a) The proposal draws connections with previous exploratory work on legal
issues related to the digital economy;?

(b) Digital platforms have become a defining feature of the digital economy,
serving not only as intermediaries but also as architects of online marketplaces
governed by platform rules;

(c) While certain digital platforms are the subject of regulatory regimes in
some jurisdictions, the operation of digital platforms fundamentally relies on
contracts;

(d) Future work should be guided by the principles of transparency, equity and
due diligence, and should aim at promoting greater openness and inclusivity in the
digital economy, as well as greater system interoperability and integration in global
supply chains;

(e) Future work should avoid regulatory issues such as data privacy and
protection and consumer protection, as well as intellectual property and competition
law;

(f) The concept of “digital platform” is broad, and future work could focus on
online marketplaces.

4.  After discussion, it was agreed that exploratory work should be conducted, with
a focus on digital platforms and private law, including an assessment of the
desirability and feasibility of developing a harmonized legal text, possibly in the form
of a model law (A/80/17, para. 266).

III. Summary of exploratory work
A. Overview

5. The secretariat organized three events to advance exploratory work on the topic:

(a) The UAE-UNCITRAL Global Summit on Digital Trade and Digital
Platforms, co-organized with the Ministry of Economy and Tourism of the United
Arab Emirates (Dubai, United Arab Emirates, 8—9 December 2025) (the “Dubai
event”);

Official Records of the General Assembly, Eightieth Session, Supplement No. 17 (A/80/17),
paras. 262-265.

That exploratory work resulted in the publication of the Taxonomy of legal issues related to the
digital economy (United Nations publication, Sales No. E.12.V.11) (hereafter “Taxonomy”),
part four of which explores the actors, legal relationships and legal issues involved in the
deployment and use of online platforms.
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(b) The Colloquium on Harmonizing Law in the Age of Digital Trade and
Finance (New York, 10—13 February 2026), stream two of which was devoted to the
topic of digital platforms and private law (the “Colloquium”);

(c) An expert group meeting co-organized with Universidad Carlos III de
Madrid and the Ministry of Foreign Affairs, European Union and Cooperation of
Spain (Madrid, 9-10 April 2026) (the “Madrid event™).

6. A discussion paper on the topic was prepared, which identified a series of
questions to guide exploratory work. That paper is contained in the annex to
A/CN.9/1258 and complements this note.

7. The secretariat also reviewed recent legislative interventions regarding digital
platforms, as well as legal commentary on the private law aspects of digital platforms,
including on legal responses to historical analogies such as merchant guilds. It also
presented ongoing work at several events, including the Fourth Forum on the Rule of
Law in Digital Trade (Hangzhou, China, 26 September 2025) and the third meeting
(28 April-1 May 2026) of the Experts’ Group of the Hague Conference on Private
International Law (HCCH) on Digital Tokens; see A/CN.9/1252, para. 23(a)).

Dubai event

8. A summary of the Dubai event is contained in A/CN.9/1251.

Colloquium

Introduction

9.  Basic information about the Colloquium is contained in A/CN.9/1258. Stream
one of the Colloquium (on the use of digital assets as collateral in secured
transactions) is summarized in A/CN.9/1260. Stream two of the Colloquium, which
consisted of five panels and brought together twenty-three speakers, focused on
digital platforms in international trade and the private law aspects of their operations.

Digital platforms in international trade

10. Stream two opened with a scene-setting panel (panel 8). This was followed by
three panels which examined specific types of digital platforms encountered in
cross-border trade, namely online marketplaces (panel 9), supply-chain platforms
(panel 10) and registries and exchanges (panel 11).

Setting the scene

11. Panel 8 positioned the topic within UNCITRAL’s mandate. That mandate was
concerned with commercial relationships of a private nature involving different
countries. Work at UNCITRAL was not concerned with measures regulating digital
platforms or with special protections for consumers that use them, but should
nevertheless be cognizant of laws specifically regulating digital platforms, which
were being enacted or developed in several jurisdictions.

12. The premise of the joint proposal by the United Arab Emirates and Spain was
that digital platforms represented a new and pervasive organizational model for
international trade; its purpose was to work towards a new digital trade model law
that took account of the role of digital platforms throughout the trade cycle.

13.  The proposal acknowledged that digital platforms were fundamentally based on
the contract between the platform operator and each user of the platform (the
“platform-to-user contract”). UNCITRAL could not fully discharge its mandate
without taking digital platforms into account. Past work on harmonizing rules for
certain trade-related contracts — reflected in the United Nations Convention on
Contracts for the International Sale of Goods (CISG) and the United Nations
Convention on Contracts for the International Carriage of Goods Wholly or Partly by
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Sea (Rotterdam Rules) — meant that it was well-placed to address the platform-to-user
contract.

14. Three defining features of “digital platforms” were put forward:

(a) A centralized operator whose principal role was to manage the operation
of the platform;

(b) An operational model based on a contract with each platform user; and
(c) A community of users interacting on the platform.

15. A centralized operator did not preclude the use of distributed ledger technology
(DLT) systems to support the operation of the platform, as future work should be
based on the principle of technological neutrality, but it did assume a counterparty to
the contract with each user. Some digital platforms were moving to DLT-based
operational models and the merits of expanding the project to encompass
decentralized operational models — such as those based on contractual networks or
decentralized autonomous organizations — could be explored.

16. Common to all digital platforms was the multiple roles performed by the
platform operator in facilitating trade and “regulating” trade (i.e. setting the terms and
conditions by which users transact), as well as in reshaping global supply chains (from
“pipeline” to data-driven networks) and creating new markets. Future work should
bear these roles in mind as they shaped the dynamics of the platform-user relationship.

17. There was nevertheless significant variety in digital platforms in terms of (i) the
types of users (e.g. businesses, consumers, governments, machines), (ii) the types of
platform-based interactions (e.g. sale of goods, supply of financial services, social
networking), and (iii) the degree of involvement of the platform operator in platform-
based interactions. Such variety posed scoping questions for future work, including:

(a) How to address digital platforms where the platform operator acted not
merely as an intermediary but as a market participant or supply chain participant. In
some circumstances, the platform operator could be likened to other types of legally
recognized actor, such as an agent, distributor or fulfilment service provider;?

(b) Whether to confine the scope of work by reference to particular types of
user-to-user interactions (e.g. “transactional” platforms which not only connect users
but through which users conclude or carry out commercial transactions). Where such
interactions were contract-based, the digital platform presented a “triangulation” of
contracts (i.e. the “vertical” contract between the platform operator and each user and
the “horizontal” contract between users);

(c) Whether to confine the scope by reference to the capacity in which users
engaged with the platform. Some doubts were expressed as digital platforms,
particularly online marketplaces, were used for both business-to-business and
business-to-consumer transactions. Moreover, it risked distracting the focus from the
platform-to-user relationship.

18. Several issues were identified for closer examination on account of their
relevance to trade, including:

(a) Unilateral modification of contractual terms by the platform operator,
including the platform rules;

(b) Supervision of user-to-user interactions by the platform operator;

(c) Restrictions (e.g. sanctions or penalties) imposed by the platform operator
against users for non-compliance with the platform rules;

(d) Incompatibility between the platform rules and applicable law;

4/17

3 The term “fulfilment services” refers to a range of logistics, shipping, warehousing and
forwarding services.
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(e) Transparency of systems affecting the digital goodwill* of users;
(f) Exclusions and limitations of platform operator liability.

19. The panel provided an opportunity to situate the project within other
international initiatives. Reference was made to the Global Digital Compact (GDC)
and the potential links between the project and commitments in the GDC related to
digital public infrastructure (DPI). A presentation was also delivered on ongoing
projects at the HCCH on central bank digital currencies, carbon markets and digital
tokens, for which digital platforms could play an important role as registries and
exchanges. The need for modernized and harmonized private international law rules
was emphasized, particularly in cases where transactions on digital platforms
determined rights and entitlements of users or had third-party effects. Coordination
with the HCCH was thus reiterated. Similarly, the operation of digital platforms was
relevant to work by International Institute for the Unification of Private Law
(UNIDROIT) on the Principles on Digital Assets and Private Law (DAPL) and its
ongoing project on best practices for effective enforcement.

Online marketplaces

20. Panel 9 focused on online marketplaces, which were characterized by the buying
and selling of goods. The panel examined the legal structures supporting the
establishment of online marketplaces, as well as the rules and enforcement measures
that had been legislated in different jurisdictions to regulate their operation.

21. The state of the law in the United States of America was highlighted. Two
common business models were distinguished: (i) the “distributor-resale” model,
where the operator acquires and resells goods in separate transactions; and (ii) the
“marketplace” model, where the operator acts merely as an intermediary, facilitating
transactions between third-party sellers and buyers. Both models could involve the
platform operator providing additional services, such as fulfilment services, which
had implications for operator liability for defective products. In the first model, the
operator inserted itself in the chain of commerce, thus attracting the application of
product liability law, while in the second model, case law and legislation in some
states extended liability to the platform operator, depending on the degree of its
involvement in the transaction.

22. The emphasis placed on freedom of contract was juxtaposed against the habitual
use of contracts of adhesion?® for platform-to-user contracts, even in business-to-
business transactions. Significant contractual terms included liability limitations,
mandatory arbitration clauses and class action waivers, as well as rules governing
user-to-user interactions, such as compliance with third-party intellectual property
rights, product safety requirements and prohibitions on supplying illegal goods.

23. The Electronic Commerce Law (2019) of China provided an example of a law
that specifically regulated the platform-to-business relationship in the operation of
online marketplaces. In particular, the law imposed obligations on platform operators
to apply principles of openness, fairness and impartiality when formulating platform
rules and to consult on proposed modification to those rules. Some practical
challenges in monitoring compliance were identified, and reference was made to
additional measures introduced for the supervision and administration of platform rules.

24. In many jurisdictions, the power of large platform operators to “regulate”
through private ordering (under the platform rules) rivalled that of public authorities.
However, public law enforcement measures had limited effect in addressing the power
of platform operators. Private law tools could offer a more promising avenue for legal

IS

w

The term “contract of adhesion” refers to standard-form contracts whose terms are established by
the platform operator and not negotiated with the platform user.

The term “digital goodwill” is not established in legal commentary and is used here for
convenience to refer to data representing the “goodwill” of a user’s business, including its
reputation, brand, and connections with customers. It thus covers ranking and reputation data,
which is commonly associated with online marketplaces.
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development. A cooperative regulatory approach employed in the Eurasian region,
whereby platform operators participated in the development of standards for platform
operation, was presented as a potential model.

25. A representative of an operator of a large platform operator elaborated on the
function of digital platforms in creating new markets, particularly for small and
medium-sized enterprises, thus contributing to economic inclusion. Some of the
challenges faced by sellers were highlighted, including cross-border payments (see
A/CN.9/1262). It was emphasized that public law regulation and private law
modernization should not be seen as alternatives but rather as complementary; the
former providing oversight, the latter providing consistency and certainty.

Supply-chain platforms

26. Panel 10 examined platforms connecting stakeholders in a supply chain,
including manufacturers, transport providers, and financial institutions.

27. The panel emphasized the variety of business models and focused on two types
of supply-chain platforms:

(a) “Post-trade” platforms, ® which supported transactions in electronic
transport documents (e.g. electronic bills of lading);

(b) Trade finance platforms, which supported transactions in electronic letters
of credit instruments.

28. The panel highlighted differences between supply-chain platforms and online
marketplaces. First, supply-chain platforms performed different functions, including
promoting cooperation among supply chain participants, streamlining the cross-border
movement in goods, and facilitating compliance with regulatory requirements for
supply-chain management. Second, they did not represent a new link in the supply
chain but rather connected existing links. Third, supply chain platforms were still an
emerging business and did not generally exert influence over the transactions that
they supported. Overall, supply-chain platforms played a smaller role in the business
operations of users.

29. The Model Law on Electronic Transferable Records (MLETR) was a game
changer for supply-chain platforms as it reduced the need to rely on “rulebooks” —
which were incorporated into platform-to-user contracts — to guarantee the legal
effectiveness of dealings in electronic trade documents that the platform supported.
However, the continued role of rulebooks in allocating liability among the parties was
emphasized.

30. Interoperability attracted considerable attention. Here, the reliance on contracts
of adhesion to ensure standardization was emphasized; indeed, standard-form
contracts were critical to the success of all digital platforms. But beyond that, it was
questioned whether interoperability challenges called for legal solutions as opposed
to better cooperation among platform operators, including in developing common
technical standards and data models. Conversely, data governance was an issue that
did call for legal solutions, specifically the rights of platform operators and users to
use data processed on the platform.

31. The panel also discussed supply-chain finance platforms that were used for
trading receivables. Unlike the other platforms discussed, these platforms could be
scaled to support a suite of services to users across a value chain. Moreover, because
supply-chain finance platforms were not concerned with digital assets that might
migrate from one system to another, issues of interoperability were not as pressing.

% The term “post-trade” refers to a range of services provided following a trade transaction, such as
clearing, settlement and custody.
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Registries and exchanges

32. Panel 11 examined digital platforms that supported transactions in digital assets
and data. It provided an opportunity to explore exchange platforms and to re-examine
digital asset registries, which had been discussed in stream one of the Colloquium
(see A/CN.9/1260).

33. A survey was presented of recent cases in China concerning the operation of
various registries and exchanges. Among other things, the survey indicated a concern
for platform operators to exercise due diligence when performing a role in
“regulating” trade on the platform, and for the exercise of contractual discretion
similar to the regulatory discretion exercised by public authorities to be reviewable
under the contract and public policy.

34. A presentation was delivered on the role of registries in the emerging market of
voluntary carbon credits (VCCs), which was being examined in ongoing work at
UNIDROIT. It was emphasized that registry models were still being developed and
that the legal effect of registration on property rights in VCCs was still being
explored. VCC registries were also contract-based and the terms of service routinely
disclaimed any role beyond recording information. This stood in contrast with market
practice, which attributed greater significance to the registry operator as a gatekeeper.
Some registry operators offered additional services, such as matchmaking or
providing an exchange for trading VCCs, which could transform the registry into a
digital platform.

Private law aspects of platform operations

35. Panel 12 focused on the contractual aspects of digital platforms.

Digital platforms as contract-based operational models

36. The panel presented several empirical studies of platform-to-user contracts
covering all three types of digital platforms addressed in the earlier panels. Despite
differences in business models, similarities existed in the contractual structures
underpinning the operation of the platform and in the role of the platform operator in
governing platform-based interactions between users. In particular, quite apart from
establishing a “rulebook” to support the transferability of electronic trade documents,
the platform-to-user contracts underpinning supply-chain platforms contained terms
similar to those used for online marketplaces.

37. There was widespread acceptance of contracts of adhesion to establish the
platform-to-user relationship and acknowledgment of the need for the platform-to-user
contract to evolve over time to keep pace with changes in the regulatory environment
and technological developments. Nonetheless, if the law recognized that platform
operators could set contractual terms unilaterally, which already challenged basic
assumptions of contract law, legislative intervention to rebalance the relationship by
controlling that practice was appropriate. Such intervention was not aimed not so
much at protecting weaker parties in the relationship as at managing the use of
standard-form contracting on a mass scale. Indeed, contractual terms were seldom
read and understood by businesses and consumers alike.

38. Several presenters subscribed to the “triangulation” of contracts depicted in
panel 8 (para. 17 above). Others characterized the operation of digital platforms as a
network or “web” of contracts. Joining a platform commonly involved not a single
contract with the platform operator but a bundle of contracts with different service
providers (e.g. providers of logistics services and providers of identity management
and trust services). It was indicated that this complexity might affect the viability of
different legal solutions.

Legal issues related to the platform-to-user contract

39. A comparative study of contractual terms used by major online marketplaces
operating globally was presented. Echoing the issues outlined in panel 8 (para. 18
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above), several recurrent and systemic challenges were identified, including (i) the
absence of a statement of general principles articulating core commitments to
fairness, integrity and good faith, (ii) the fragmentation of critical terms across
multiple policy documents, (iii) the unilateral modification of platform rules and
termination of the platform service with minimal procedural safeguards, as well as
comprehensive limitations on liability, which shifted operational and compliance risk
to the user, and (iv) internal dispute resolution pathways lacking clarity, neutrality
and timeliness, as well as costly mandatory arbitration in distant jurisdictions, which
foreclosed access to an effective remedy.

40. The asymmetry in the platform-to-user relationship in the context of supply-chain
platforms was explained. Businesses made significant investments when joining a
digital platform, including IT integration and onboarding, personnel training, and
marketing. As a result, even if there was healthy competition between platforms, users
faced significant costs in switching between them, which gave rise to a “lock-in
effect”. The imbalance between platform operator and user was exacerbated over time
due to (i) the broad contractual rights enjoyed by the platform operator to exploit data
generated by the user’s interaction with the platform, and (ii) the “hold-up problem”,
whereby the platform operator used its position to extract value from users
(e.g. through unilateral modification of contractual terms, including the price).
Similar patterns could be observed in all types of digital platforms and had a
dampening effect on digital transformation efforts, particularly among small and
medium-sized enterprises.

41. If legal issues related to the asymmetry between platform operator and user
existed when digital platforms succeeded, those issues came to the fore when digital
platforms failed. This point was illustrated in a presentation on the insolvency of
cryptocurrency exchanges and other digital platforms that held and managed digital
assets, although it was indicated that the analysis extended to any digital platform
where the user entrusted value to the platform operator as a trusted intermediary and
provider of reliable digital infrastructure. It was explained that the contractual basis
of platforms was thrown into sharp relief when platform operators became insolvent
and users found themselves as unsecured creditors with a mere contractual claim,
rather than as account holders with protected proprietary rights. Insolvency thus
exposed a critical misalignment between the expectations of users in joining the
platform and how the platform actually operated. Insolvency also exposed the
vulnerability of users to decisions by the platform operator as to how entrusted assets
were held, including along a chain of third-party custodians, each with its own
insolvency risk. Users typically had no visibility over these arrangements or ability
to assess associated risks. While the platform could be said to work best when users
did not have to carry out such assessments, safeguards were needed to offset the
relinquishment of control.

42. The data-dependency of digital platforms gave rise to additional legal issues
(see also paras. 31 and 41 above). The allocation of rights to access and use data —
including data portability — was an important element in the platform-to-user
relationship. Digital platforms were also fertile ground for the deployment of automated
systems powered by artificial intelligence (e.g. to supervise platform-based
interactions, implement dynamic pricing, operate ranking and reputation systems, or
resolve disputes); quite apart from legal issues related to the “autonomous” operation
of these systems, it was noted that the ability of the platform operator to derive
insights related to market dynamics and user preferences from the large amounts of
data generated on the platform (referred to in para. 20 of the discussion paper as
“digital intelligence”) raised issues regarding the application of existing contract law
rules that were conditioned on the knowledge or expectations of the parties.

Addressing legal issues within existing law

43. Complementing the presentation of the Electronic Commerce Law of China in
panel 8 (para. 23 above), panel 12 looked at how legal issues related to the platform-
to-user contract could be addressed within other existing private law frameworks.

V.26-06416
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44. The doctrine of unconscionability and laws on unfair contractual terms had been
applied in some jurisdictions to check the power of platform operators with respect
to users. The decision of the Supreme Court of Canada in Uber Technologies Inc. v.
Heller,” which invalidated a mandatory arbitration clause based on the unequal
bargaining power between platform operator and user, was cited as an example.
However, it was questioned whether other contract law rules were sufficiently
adaptable to account for the new ways of trading epitomized by the platform economy.

45. Potential foundations in English common law doctrine for private law intervention
in the platform-to-user relationship were explored. Two lines of enquiry were
identified:

(a) The first looked at possible contractual mechanisms to moderate the
platform operator’s exercise of contractual rights to unilaterally modify the platform
rules or to impose restrictions, which stemmed from a willingness of the courts — as
demonstrated by the Supreme Court of the United Kingdom of Great Britain and
Northern Ireland in the case of Braganza v. BP Shipping Ltd.® — to imply terms
limiting contractual discretion. It was acknowledged that such mechanisms would not
extend to the types of “ex ante” controls contained in the Platform-to-Business (or
P2B) Regulation in the European Union,’ and that questions remained as to how the
courts would approach standard-form platform-to-user contracts given the fact-
specific demands of the doctrine of implied terms;

(b) The second looked at a possible recharacterization of the legal framework
underpinning the operation of digital platforms — from a series of bilateral platform-
to-user contracts to a network of contracts binding each user to the platform operator
and every other user — based on the analysis in the decision of the House of Lords in
the “Satanita” case.!? That approach could have implications for obligations regarding
the functioning of the platform not only of the platform operator, but also of users.

Soft law initiatives

46. Panel 12 provided an opportunity to present recent soft law initiatives aimed at
rebalancing the platform-to-user relationship, specifically:

(@) The Guiding Principles for Cross-border E-Commerce Platform Rules
(referred to as the “Hangzhou Initiative”), jointly developed by the China Society of
Private International Law and other organizations in China to “guide the formulation,
interpretation, application, and enforcement of rules governing cross-border
e-commerce platforms”;

(b) The ELI Model Rules on Online Platforms, which establish transparency
requirements, fairness standards and liability rules for digital platforms that draw on
existing European Union and national law while also developing new solutions that
stand alongside existing contract law.

Towards a new legal text

47. At the close of the Colloquium, several ideas emerged regarding the content and
form of a possible future legal text to address the issues that had been identified during
the Colloquium. It was acknowledged that the feasibility of future work depended on
identifying a concrete set of recurring issues that were common to all digital platforms
and crafting “actionable” rules (i.e. readily and effectively enforceable by the parties)
that transcended different legal traditions.

7 Judgment, 26 June 2020, Supreme Courts Reports, vol. 2020, No. 2.

8 Judgment, 18 March 2015, Weekly Law Reports, vol. 2015, No. 1.

 Regulation 2019/1150 of the European Parliament and of the Council of 20 June 2019 on
promoting fairness and transparency for business users of online intermediation services
(hereafter “P2B Regulation”). See Taxonomy, para. 145.

19 Clarke v. Dunraven, Judgment, 19 November 1896, Appeals Cases, vol. 1897.
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48. Echoing views expressed at the Commission (para. 3 above), it was suggested
that private law could make a meaningful contribution to the topic by promoting
(1) clarity in the platform-to-user relationship through transparency and information
disclosure requirements regarding the platform service, and (ii) the exercise of due
diligence in the functioning of the platform. In that regard, similarities existed
between the ELI Model Rules on Online Platforms and Hangzhou Initiative in terms
of the standards and principles that they espoused.

49. Some of the issues identified during the Colloquium revealed a need for
guidance on applying existing law to the novelties of digital platforms, while other
issues demonstrated a need for legislative intervention. A future legal text by
UNCITRAL would not be so much about harmonizing private law as about modernizing
private law in a uniform way. While a future legal text might take the form of model
contractual terms or legislated default rules,!! doubts were raised as to the desirability
of either approach given the power of platform operators effectively to ignore or
displace them.

50. Additional reflections were offered on a future legal text:

(a) To account for the variety in digital platforms, particularly the types of
trade-related interactions supported by the platform and the degree of involvement of
the platform operator in those interactions, the project should avoid developing a
comprehensive definition of “digital platform”. A convenient starting point might be
to focus on digital platforms for the supply of goods and services related to goods;

(b) Contrary to the suggestion in the discussion paper (A/CN.9/1258, annex,
para. 15), the mere fact that a digital platform operated as a regulated exchange did
not detract from the contractual underpinnings of the platform. Therefore, such
platforms should not automatically be excluded from scope;

(c) Legislative intervention in some jurisdictions had been very successful in
reshaping the platform-to-user relationship. To achieve similar success, the project
should avoid rules that simply appealed to abstract principles — such as fairness and
transparency — or rules that ran the risk of “cosmetic compliance”.

Madrid event

Introduction

51. The Madrid event was structured around the life cycle of the platform-to-user
contract. In a more intimate setting led by representatives from the United Arabic
Emirates and Spain, experts presented the views of regulators, practitioners, industry
and academia on the scope and content of a possible legal text.

Scope of a possible future text

52. Experts addressed some of the conceptual points and scoping questions that had
been raised at the Colloquium (paras. 14—17 above).

53. There was broad agreement that work should focus on the platform-to-user
relationship. At its core, that relationship was defined by the service that the platform
operator provides to the user by electronic means.

54. Experts coalesced around the view that a “functional” approach should guide
consideration of the range of digital platforms to be covered and the issues to be
addressed. In that regard, the essential function of a digital platform was to facilitate
and govern interactions between users. There was broad agreement that work should
focus on “transactional” platforms (para. 17(b) above), and the definition of “online
intermediation services” in the P2B Regulation of the European Union was presented
as a model (save insofar as it applied only to business-to-consumer transactions). It

The term “default rules” refers to rules establishing rights and obligations that the parties are
able to vary, or from which they are able to derogate, based on the principle of party autonomy.
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was clarified that, on that approach, services such as online classifieds and online
search engines would fall beyond scope,'? but a broad range of types and business
models would otherwise fall within scope.

55. There was also broad agreement that, while work should focus on the platform-
to-user relationship (i.e. the “vertical” relationship), the commercial nature of the
user-to-user transactions enabled by the platform (i.e. the “horizontal” relationship)
should play a role in defining scope. Focusing on e-commerce platforms would firmly
position the topic within UNCITRAL’s mandate. In that regard, reference was made
to the wide interpretation given to the term “commercial activities” in the footnote to
article 1 of the Model Law on Electronic Commerce. While the digital economy gave
rise to new types of transactions that were not listed in the footnote (e.g. data
transactions), the list was not exhaustive. Moreover, the user-to-user relationship
might not always be contractual.

56. A functional approach made it unnecessary to categorize different types of
digital platforms. While the typology of digital platforms outlined in the discussion
paper (A/CN.9/1258, annex, para. 12) was useful for illustrative purposes, existing
platforms did not always fit neatly into the types identified; moreover, evolution in
business practices and technological developments could be expected to introduce
new types. A corollary of the functional approach was that, while social networking
platforms would not ordinarily be covered, they could be covered if the platform
operator provided additional services aimed at supporting transactions for the supply
of goods and services.

57. The concept of digital platforms as online “ecosystems” that supported a
community of users received broad support. The complexity of contractual
arrangements involved in the operation of digital platforms was acknowledged,
although it was cautioned that this should not distract from the focus on the platform-
to-user contract, which remained the gateway for users to access the community. At
the same time, the “network effect”!? of digital platforms should not be overlooked,
particularly as it shaped the expectations of users. In that regard, users were ultimately
concerned with accessing the community rather than the platform service itself.

Content of a possible future legal text
General considerations

58. Experts picked up a point on the characterization of the platform-to-user
contract, which had been raised in the proposal (A/CN.9/1258, annex, para. 30) but
not addressed during the Colloquium. The atypical (or non-standard) nature of the
contract for some legal systems was reiterated, and analogies were drawn with long-
term contracts, membership agreements and relational contracts. It was cautioned that
an overly formal approach to characterizing the contract should be avoided. At the
same time, lessons could be drawn from the legal treatment of such contracts,
including in the application of general principles and the implication of contractual
terms.

59. It was generally acknowledged that the content of a future text should be
anchored in well-recognized general principles of international trade law. It was
recommended that obligations imposed on platform operators should be intrinsic to
the platform-user relationship and should also be shaped by the commitments and
representations that platform operators made with respect to the platform, as well as
by any applicable industry standards. There was broad agreement that a future text
should be guided by the principle of technology neutrality.

The same could be said for the “distributor-resale” model for online marketplaces (para. 21
above).

The term “network effect” refers to the effect that a platform user has on the value of the
platform to another user or potential user, such that value of the platform increases as the number
of users grows.
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(b)

Contract formation and modification

60. Experts reaffirmed views expressed at the Colloquium regarding the need for
contracts of adhesion and for the contract to evolve over time (para. 38 above). The
contract could be concluded and modified in a “click-wrap” scenario. While questions
about assent and contract validity were best left to applicable law, standards for
reviewing the terms of platform-to-user contracts could be developed, possibly based
on a requirement for the terms to be “legitimate” in the sense that they conformed to
the reasonable expectations of users.

61. Areview of contractual terms could take place at different levels. At one level,
existing national laws subjected the terms of platform-to-user contracts to a fairness
test, including in a business-to-business setting.'* It was observed that the doctrine of
unconscionability, as applied by the Supreme Court of Canada in Uber Technologies
Inc. v. Heller," invoked concepts of fairness and reasonable expectations. It was
added that the expectations of users should account for the evolving nature of the
platform-to-user relationship.

62. At another level, trends were identified towards requiring the disclosure of
contractual terms. Reference was made to article 3 of the P2B Regulation of the
European Union, which imposed information requirements and minimum content
requirements for terms that were unilaterally determined by the platform operator,
and which invalidated non-compliant terms.'® Reference was also made to existing
laws that subjected platform-to-user contracts to a requirement of openness or
transparency.!” In the United States, in the wake of the decision of the Supreme Court
in AT&T Mobility LLC v. Concepcion,'® legal challenges to mandatory arbitration
clauses and class action waivers had shifted from invoking the doctrine of
unconscionability to invalidate contractual terms to relying on the inadequacy of
pre-contractual disclosure to deny the incorporation of terms. Relevant legal principles
were common to business-to-business and business-to-consumer transactions alike.

63. Echoing views expressed during the Colloquium on “algorithmic governance”
(para. 43 above), it was acknowledged that a digital platform was the product not only
of the terms of service forming the platform-to-user contract, but also of technical
design (e.g. software systems controlling how information is presented and
processed). The operation of automated systems deployed on digital platforms was
not ordinarily prescribed in the contract but could significantly affect the user
experience. Different views were offered as to whether the technical design of the
platform merely implemented the terms of service or could also be an expression of
the contract. In any event, transparency and openness should be pursued in a manner
that took into account the legitimate interest of the platform operator in protecting its
source code and other commercially sensitive information.

64. Regarding contract modification, consideration could be given to the “principle
of consultative co-governance” espoused by the Hangzhou Initiative, according to
which the platform operator was obliged to solicit input from users before making
any modification affecting significant rights or interests. While such an obligation
might be regarded as overly onerous, there was scope to require the platform operator
to put mechanisms in place to gauge the interests of users, which in any event could
be seen as an application of the principle of good faith and fair dealing.

14 See, e.g. article 32 of the Electronic Commerce Law of China. See also Part 2-3 of the Australian
Consumer Law, contained in Schedule 2 to the Competition and Consumer Act 2010 of Australia,
which applies to consumer and small business contracts.

15 See footnote 8 above.

16 See Taxonomy, para. 145. See also article 15 of Law No. 42/X/2024 of Cabo Verde.

17 See, e.g. article 32 of the Electronic Commerce Law of China. Disclosure requirements have also
been enacted in Japan (Act on Improving Transparency and Fairness of Specified Digital
Platforms) and Thailand (Royal Decree on the Operation of Digital Platform Service Businesses
that are Subject to Prior Notification) and Viet Nam (Law on E-Commerce).

¥ Judgment, 26 June 2020, Supreme Courts Reports, vol. 2020, No. 2, 2020 SCC 16.
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Functioning of the platform

65. The Quoine case before the courts of Singapore, !° which involved a
cryptocurrency exchange platform, was mentioned as an example of the potential
impact on user-to-user transactions of shortcomings in the functioning of a digital

platform.?® Moreover, the Model Law on the Use and Cross-border Recognition of

Identity Management and Trust Services (MLIT) was cited as an example of a recent
UNCITRAL text that imposed obligations on the operator of an information system
regarding the functioning of the system in the interests of the community of system
users.

66. It was observed that, as the platform economy matured, the principle of good
faith and fair dealing in international trade, as stated in article 1.7 of the UNIDROIT
Principles of International Commercial Contracts, could be seen to be crystallizing
into a series of specific obligations on the platform operator regarding the operation
of the platform, specifically:

(a) Notifying users if they breached the platform rules and taking measures to
protect the platform and other users;

(b) Making communication channels available by which users could raise
concerns with the platform operator and responding to those concerns;

(c) Take reasonable care that the platform infrastructure functions as expected;

(d) Exercising due diligence regarding information provided by users about
other users.?!

67. There was broad support that these obligations could serve as a starting point
for future work. It was acknowledged that some legal systems did not recognize good
faith and fair dealing as a general principle of contract law, but did recognize it in
international commercial contracts; other jurisdictions applied the principle to the
performance of contractual obligations but did not recognize it as a stand-alone
obligation or as governing pre-contractual dealings.

68. Future work could usefully clarify that the platform operator had no general
obligation to supervise user-to-user interactions. A question was raised about the
meaning of “due diligence”, which had been cited at the Commission and during the
Colloquium in the context of the functioning of the platform (para. 48 above). Due
diligence could refer to the platform operator balancing the interests of users in
discharging its various roles, or to the platform operator exercising care and skill, or
investing adequate resources, in managing the platform.?? Due diligence was not
concerned with the distinction between a contractual obligation to achieve a specific
result and a contractual obligation of best efforts (see article 5.1.4 of the UNIDROIT
Principles of International Commercial Contracts).

69. Obligations regarding the functioning of the platform could also be approached
from a conformity perspective, drawing on article 35 of the CISG.?® Echoing views
expressed at the Colloquium (para. 42), it was also suggested that it could be
approached from a perspective of providing a “reliable” service, drawing on the
requirement of reliability in the MLETR and MLIT.

19 Cited in the Taxonomy, footnote 124.

20 The shortcomings in the Quoine case were described in a note prepared by the secretariat for
Working Group IV to advance work on the topic of the use of artificial intelligence and
automation in contracting (A/CN.9/WG.IV/WP.179, para. 28).

2l See also the decision of the Nagoya District Court of Japan (Taxonomy, para. 133), applying the
principle of good faith and fair dealing to the functioning of an online auction platform.

22 Compare article 14 of the Rotterdam Rules.

2 Court of King’s Bench, Gardiner v. Gray, Judgment, 1815, English Reports, vol. 171, p. 46.
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(d)

(e)

Data governance

70. The importance of data to the platform-user relationship, as highlighted at the
Colloquium (para. 43 above), was emphasized. Data-related issues were categorized
into three “clusters” for further consideration:

(a) Confidentiality: Preventing the exploitation of commercially sensitive
information shared by users in doing business on the platform;

(b) Portability: Enabling users to switch between platforms by porting
transaction data, as well as ranking and reputation data;

(c) Surveillance: Preventing measures against users in retaliation for making
complaints or doing business with other digital platforms.

71. The “confidentiality” and “portability” clusters were more pressing. Work on
the latter could mitigate the “lock-in effect”. In that regard, further work could be
inspired by rules on porting co-generated data found in Principle 20 of the “Principles
for a Data Economy” jointly developed by the American Law Institute and the
European Law Institute (ELI), as well as rules on the portability of reviews found in
article 7 of the ELI Model Rules on Online Platforms. It was cautioned that portability
might invoke issues related to competition and data privacy and engage third-party
rights. It was therefore suggested that work could instead focus on access rights to
data, as well as the right to transfer data to another user (e.g. succession of user
account). Further work could also leverage ongoing work within Working Group IV
on data provision contracts.

Additional services

72. Experts picked up the discussion from the Colloquium on additional services
(para. 39 above).?* Three scenarios were identified, depending on whether the
additional services were provided (i) by the platform operator, including a third party
on behalf of the platform operator (“scenario 1”), (ii) by a third party at the behest of
the platform operator (“scenario 2°), and (iii) by a third party as a user of the platform
(“scenario 37).

73. There was broad support for the view that it was neither necessary nor desirable
to distinguish “core” platform service when addressing additional services. Additional
services represented the “sharing effect” of digital platforms which, like the “network
effect”, shaped the expectations of users, who did not distinguish between the
platform service and additional services. The preferred approach was to focus on
whether the additional services were provided under the platform-to-user contract. As
such, a common regime on rights and obligations (and concomitant liability) would
apply to all services in scenario 1. Such an approach minimized potential conflict with
other laws regulating the provision of particular services, such as payment services,
while ensuring coherence with ongoing work at UNCITRAL on platform-based
dispute resolution, acknowledging that some digital platforms integrated dispute
resolution mechanisms. It also signalled that future work was not intended to shape
business models.

74. Obligations could nevertheless be imposed on the platform operator with respect
to services provided on the platform beyond the platform-to-user contract:

(a) Inscenario 2, it was suggested that the platform operator should be subject
to due diligence obligations regarding the selection and integration of additional
services. Various existing liability regimes were cited as possible reference points in
defining the threshold for such obligations, including the liability of platform
operators for defective products sold on the platform?® or liability shields under “safe

24

25

As noted in para. 17(a) of the discussion paper, additional services in the context of online
marketplaces can include advertising services, ranking and reputation systems, payment services,
identity management and trust services, and logistics services. At the Colloquium, fulfilment services
were also emphasized, while cloud computing services were highlighted at the Madrid event.
See, for example, the case of Bolger v. Amazon.com discussed in the Taxonomy, para. 149.
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IV.

harbour” legislation for content hosted on the platform,?® as well the liability of
lessors under the UNIDROIT Convention on International Financial Leasing (1988).%7
Those regimes were concerned with influence and reliance, which were captured by
the “principle of consistency of rights and responsibilities” espoused by the Hangzhou
Initiative, which could be explored further;

(b) In scenario 3, as a starting point, no special obligations would be imposed
on the platform operator, just as it had no general obligation to supervise user-to-user
interactions (para. 69 above) and was shielded from liability for certain user activity
under “safe harbour” legislation. The platform operator could nevertheless be bound
by commitments and representations that it made with respect to the services.

Restrictions and contract termination

75. With regard to contract termination, it was suggested that, in principle,
terminating the contract should be no more burdensome to the user than concluding
the contract. Attention was drawn to laws in several jurisdictions that gave users the
right to terminate the platform-to-user contract whenever the platform operator
exercised its right to modify the contractual terms.

76. It was pointed out that, just as the contract needed to evolve over time, so did
the services, yet not every change in services involved a modification to the
contractual terms. Moreover, quite apart from any right to terminate for lack of
conformity arising from a change in services, a user should also have the right to
terminate the contract in the event of a material change in the service.

77. With regard to restrictions, even if dispute resolution would not be a focus of
future work (para. 74), there was still scope for that work to address concerns arising
from the role of the platform operator as “enforcer” (A/CN.9/1258, annex, para. 17(c))
in imposing restrictions on users and in handling complaints from users. In that
regard, rules could be developed that imposed minimum procedural safeguards and
substantive standards for restrictions and remedies.

Interaction with “regulation”

78. Experts subscribed to the view, expressed at the Colloquium (para. 25 above),
about the complementarity between public law regulation and private law
modernization. It was acknowledged that the legal reforms cited in the discussion
paper as “regulatory regimes” had private law implications and pursued principles of
fairness and transparency. An example was given of the continuation of the P2B
Regulation in the United Kingdom, which translated the obligations of platform
operators into private rights of action.?

79. Broad support was expressed for including a “give way” rule, similar to that
being developed by Working Group IV in its ongoing work on data provision
contracts, which would give primacy to laws on matters such as data privacy and
protection, the protection of consumers, or intellectual property.

Way forward

80. The joint proposal by the United Arab Emirates and Spain on possible future
work on legal aspects of digital trade suggested that work by UNCITRAL on the topic
“would lend itself to a model law” (A/CN.9/1227, para. 24). And the Commission,
when requesting the secretariat to conduct exploratory work with a focus on digital

26
27

28

See Taxonomy, para. 140.

United Nations, Treaty Series, vol. 2321, No. 41556. Article 8 of the Convention provides a
general exclusion of liability of the lessor to the lessee in respect of equipment provided by a
third-party supplier “save to the extent that the lessee has suffered loss as the result of its
reliance on the lessor’s skill and judgment and of the lessor’s intervention in the selection of the
supplier or the specifications of the equipment”.

Online Intermediation Services for Business Users (Enforcement) Regulations 2020.
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platforms and private law, contemplated “an assessment of the desirability and
feasibility of developing a harmonized legal text, possibly in the form of a model
law”.? In the light of these views and on the basis of the exploratory work conducted
by the secretariat, the Commission may wish to proceed to prepare a legal text as
outlined below.

Outline of a legal text

81. The text would be based on a concept of a digital platform as an online service
that facilitates interactions between persons who interact using the service. The digital
platform established and maintained by the service would thus function as an online
“ecosystem” where a “community” of users interact. This concept is consistent with
the concept of “online platforms” as defined in the Taxonomy.

82. The text could comprehensively address the private law aspects of digital
platforms by focusing on the contract between the platform operator and platform
user under which the platform operator provides that online service to the user
(i.e. the “platform-to-user contract”). The text would thus assume a “centralized”
operating model with an identified person managing the operation of the platform
with capacity to contract.

83. Priority should be given to e-commerce platforms in the sense of digital
platforms that facilitate “commercial activities” between users (as that term is
understood in the MLEC). This approach would allow UNCITRAL to draw on work
carried out on contracts for the international sale of goods, as well as more recent
work on contracts for new types of transactions in the digital economy, including the
provision of cloud computing services, the provision of identity management and trust
services, and the provision of data. It also captures the essential features of digital
platforms that were advanced at the Commission session in 2025 and echoed during
exploratory work, namely that (i) digital platforms are fundamentally contract-based,
and (ii) the significance of digital platforms to trade lies in providing the digital
infrastructure that allows the user to transact with a community of other users. To
avoid doubt, the nature of user-to-user relationship would refine the scope the text,
but the text would remain focused on the platform-to-user relationship.

84. The text would establish rules on the rights and obligations of the parties to the
platform-to-user contract. These rules would be guided by principles of international
trade law, adapted to common features of digital platforms:

(a) Relevant guiding principles include the observance of good faith and fair
dealing, due diligence and transparency in connection with the provision of the online
service constituting the digital platform, as well as upholding the reasonable
expectations of the parties to the contract. To varying degrees, these principles, which
could be regarded as overlapping or mutually reinforcing, have been pursued in laws
enacted in various jurisdictions to regulate digital platforms;

(b) Relevant features of digital platforms include (i) the role performed by the
platform operator in governing the interactions between users on the platform, (ii) the
“network effect” and “sharing effect” of digital platforms, by which the expectations
of users are being shaped by the community of users and additional trade-related
services that are supported by the platform (e.g. cloud computing services, fulfilment
services, payment services), as well as the “lock-in effect” that results from a user’s
dependence on that community and those services to do business, (iii) the reliance of
platform operators on contracts of adhesion to establish the legal relationship between
the platform operator and each user, (iv) the ongoing nature of that relationship and
thus the need for the contract to evolve over time, and (iv) the data-dependency of
digital platforms and thus the importance of data governance.

2 See footnote 1, para. 266.
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85. The rules would also be guided by principles of UNCITRAL’s electronic
commerce texts, particularly technology neutrality.

86. The rules would address the following issues, picking up concrete suggestions
put forward at the Colloquium and developed at the Madrid event, as outlined in
chapter I11:

(a) Formation and modification of the platform-to-user contract;

(b) Incorporation of platforms rules into the contract and modification of those
rules;

(c) Rights and obligations of the platform operator and user with respect to
the functioning of the platform,;

(d) Rights in data related to the user’s activities on the platform;

(e) Liability of the platform operator with respect to third-party services
offered to users on the platform; and

(f) Rights and obligations of the parties related to non-compliance with the
platform rules, as well as termination of the platform-to-user contract.

87. Consistent with the proposal and deliberations within the Commission, but
without prejudice to a decision on the final form of the text, the rules would be
formulated in a manner amenable to incorporation into a legislative text. The text
would also address the extent to which the parties might vary or derogate from those
rules based on the principle of party autonomy.

Next steps

88. The Commission may wish to request the secretariat to conduct preparatory
work — in consultation with experts and in coordination with interested organizations,
including through expert group meetings or colloquiums — to develop a legal text
based on the outline above and to report back to the Commission at its next session,
in 2027, with a view to the Commission taking a decision at that session on whether
to refer the project to a Working Group.
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I.

II.

Introduction

1.  Atits fifty-eighth session (Vienna, 7-23 July 2025), the Commission requested
the secretariat to continue its exploratory work on secured transactions using new
types of assets (A/80/17, paras. 22 (d) and 231) and to convene an expert group
meeting or a colloquium to further define the scope and form of any future work in
that area.

2. In response to that request, the secretariat organized a colloquium on
“Harmonizing law in the age of digital trade and finance” (the “Colloquium”), which
was structured in two streams, the second addressing the distinct but related topic of
digital platforms and private law, on which the Commission had requested the
secretariat to commence exploratory work (A/80/17, paras. 22 (e) and 266).

3. The Colloquium was held in person at United Nations Headquarters in New
York from 10 to 13 February 2026 and brought together 203 participants, including
representatives of Governments, international organizations, academia and the private
sector. Basic information about the Colloquium was made available in document
A/CN.9/1258 and related materials are available on a dedicated web page.!

4.  This Note summarizes stream one of the Colloquium (10—-11 February 2026)
discussing legal issues arising from the use of digital assets as collateral in secured
transactions (see chapter II). The summary of stream two of the Colloquium
(12—13 February 2026) on digital platforms and private law is available in document
A/CN.9/1259.

5. Chapter III of this Note outlines the outcomes of three expert group meetings
held by the secretariat upon the request of the Commission. An outline of a possible
text to be developed by the Commission was discussed during those meetings, which
is reproduced in the annex to this Note. Chapter IV suggests a possible way forward
for the Commission’s consideration.

Colloquium on “Harmonizing law in the age of digital trade
and finance — digital assets and platforms” (New York,
10-13 February 2026)

6.  Stream one of the Colloquium built on the exploratory work initiated in late
2024 on the impact of new types of assets on the UNCITRAL Model Law on Secured
Transactions (MLST), including a colloquium entitled “Navigating the new era of
digital finance — UNCITRAL Model Law on Secured Transactions and the use of new
types of assets for secured financing”, which was held in New York in February 2025.2
The report of that colloquium and the issues identified by the secretariat in document
A/CN.9/1210 (paras. 15-28) informed the Commission’s determination in 2025 that
further preparatory work was required to assess whether concrete gaps existed that
would justify clarification, guidance or updates to the Model Law (A/80/17,
paras. 22(d) and 231).

7. Stream one of the Colloquium held in February 2026 consisted of seven panels,
bringing together 38 speakers, and a round table discussion, that considered: (a) the
extent to which the MLST could accommodate new types of assets; and (b) possible
areas where further clarification or guidance might be desirable.

! Available at https://uncitral.un.org/en/platforms-st.
2 See A/CN.9/1201, for a report of the Colloquium, and the relevant web page:
https://uncitral.un.org/en/colloquiumsecuredtransactions2025.
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Understanding digital assets

8. Panel 1 examined whether, and to what extent, existing secured transactions
frameworks, most notably the MLST, were capable of accommodating the expanding
use of digital assets in trade and finance. It was generally agreed that the functional
approach of the MLST should be preserved, while its application to digital assets
raised structural questions extending beyond issues of terminology or asset
classification.

9. A central theme of the discussion was the increasing economic relevance of
digital assets, particularly tokenized assets linked to goods, rights to payment or other
assets. It was noted that tokenization was increasingly used to mobilize value
embedded in operational assets, exposing frictions in legal frameworks traditionally
structured around distinctions between tangible and intangible assets.

10. It was emphasized that the reference to “digital” assets often concealed the
significant heterogeneity that existed among different types of assets referred to as
such. A distinction was drawn between digital assets whose existence and transfer
depended solely on distributed ledger technology and tokenized claims linked to
issuers, custodians or underlying assets. That distinction was considered critical for
secured transactions law, as it affected the operation of rules, particularly on third-party
effectiveness (TPE), priority and enforcement.

11. Attention was given to the role of control. It was noted that a narrow
understanding of control might undermine key policy objectives of modern secured
transactions law, in particular where control was equated with possession, which
could impede the grantor’s continued use of such assets. This tension was described
as reflecting the risk that tokenization might lead to a reliance on “possessory”
security rights, which modern secured transactions regimes had departed from.

12.  Against that background, the panel considered whether existing legal approaches
could be adapted to preserve non-possessory security rights in digital environments.
Possible approaches included separating ownership from the authority to transfer,
enabling encumbrance without dispossession and recognizing technologically
mediated forms of shared or conditional control, while avoiding illusory security right
and excessive information asymmetries.

13. Attention was devoted to digital representations of goods, particularly negotiable
documents of title in electronic form. These instruments were viewed as providing an
analytical bridge between traditional secured transactions law and emerging digital
practices, since their function in trade finance permitted the circulation of rights in
goods without transferring possession of goods.

14. It was noted that the UNCITRAL Model Law on Electronic Transferable
Records (MLETR) relied on control as a functional equivalent of possession, while
deferring proprietary issues to substantive law on such transferable records. Questions
therefore arose as to how such transferable records should be integrated into broader
frameworks governing digital assets, including rules on innocent acquisition, TPE and
conflict of laws. Reference was also made to the UNIDROIT Principles on Digital
Assets and Private Law (DAPL), prepared by the International Institute for the
Unification of Private Law (UNIDROIT), which reflected primarily the characteristics
of digital assets.

15. Insolvency risk and custodial arrangements emerged as cross-cutting concerns.
It was observed that where digital assets are held through intermediaries or platforms,
the characterization of custody relationships may determine whether assets remain
available to creditors upon insolvency of a custodian.

16. The absence of clear and harmonized rules on segregation, control and TPE was
identified as a significant obstacle to the acceptance of digital assets as reliable
collateral. On the other hand, it was noted that the pace and diversity of technological
developments made the development of asset-specific regulation inadvisable.
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B.

Secured transaction reforms

17. Panel 2 examined secured transactions reforms from national and comparative
perspectives, drawing on inputs from international organizations. It highlighted the
importance of effective regimes to accommodate for new types of assets and
technologically enabled credit practices.

18. Domestic experiences highlighted that secured transactions reforms extended
beyond legislative reforms and required sustained institutional and technological
development. The experience of Cambodia and El Salvador illustrated that the
establishment of electronic collateral registries and the digitalization of secured
transactions systems could enhance transparency, facilitate the use of movable assets
as collateral and support access to credit. In that context, the experience of Cambodia
underscored the role of a functional regime accompanied by progressive improvements
to enforcement and data-sharing systems, reflecting the iterative nature of reform.
The experience of El Salvador highlighted the impact of a continuously available
electronic registry in broadening participation in credit markets, as evidenced by
significant growth in registrations and secured lending and increased use of
receivables and other intangible assets as collateral.

19. In that connection, a comparative survey of recent secured transactions reforms
showed that, while many jurisdictions continued to draw on the MLST as a basis for
modernization, reforms heavily reflected domestic legal traditions and institutional
conditions. Deviations from the MLST were noted, including asset-specific registries
and additional requirements for TPE, which were identified as potential sources of
fragmentation and legal uncertainty.

20. The survey also indicated a growing trend towards legislation tailored to
specific credit products, including receivables finance, factoring and warehouse
receipts. It was noted that such legislation addressed particular market needs but
raised concerns of fragmentation. Complementarity of asset-specific legislation and
of general secured transactions regimes was emphasized.

21. As secured credit increasingly relies on dematerialized collateral, such as
electronic transferable records and digital tokens, and as such assets often lack a
single physical location, questions arose as to jurisdiction and applicable law. In this
regard, it was emphasized that the effectiveness of security rights depended on their
legal portability across borders and that private international law played a central role
in ensuring coherent TPE and priority rules.

22. It was noted that control was increasingly recognized as a mechanism for
establishing proprietary interests in digital assets and determining TPE and priority.
Reference was made to the DAPL, which reflected the approach of the MLST with
regard to certain intangibles.

23. It was observed that current reform efforts increasingly focused on the
digitalization of existing collateral rather than on security right over entirely new
categories of digital assets. Tokenization was described as offering potential efficiency
gains, including improved record integrity and increased liquidity, but its integration
into secured lending required reliable legal infrastructure and regulatory readiness.
Further work was necessary to clarify the legal treatment of tokenized representations
of real-world assets and the mechanisms linking digital records to underlying rights.

24. The importance of coordination among international initiatives was emphasized
and it was said that any update to the MLST in relation to digital assets should be
carefully coordinated with instruments and work of other intergovernmental
organizations, in particular UNIDROIT and the Hague Conference on Private
International Law (HCCH).
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Possible updates to the Model Law

25. Panel 3 examined whether adjustments may be required in the MLST on the
means to achieve TPE and enforcement. The discussion focused on whether the
assumptions underlying the MLST remained appropriate when applied to digital
assets, data and other new types of assets.

26. It was observed that many digital assets were subject to exclusive control and
transfer of the assets was conducted by transferring control. The panel examined
whether this aspect of digital assets being the subject of exclusive factual control
warranted a differentiated treatment under the MLST. Reference was made to relevant
texts developed by the International Union of Judicial Officers (UIHJ), UNIDROIT,
the American Law Institute (ALI) and the European Law Institute (ELI) as well as to
relevant texts being developed by the HCCH.

27. The discussion highlighted the relationship between TPE methods, such as
possession and registration, and less transparent methods, such as control agreement
and control. While notice registration was considered a core feature of the MLST, it
was noted that a control agreement or control may better reflect the practical
allocation of rights in relation to certain digital assets. It was thus discussed whether
control should be introduced as a separate method of achieving TPE, without
necessarily equating it to possession, and whether security right perfected by a control
agreement should benefit from priority. It was noted that the absence of clear rules in
this regard could increase uncertainty, particularly where multiple methods of TPE
coexist.

28. These issues were further examined in the context of insolvency, where clarity
as to priority and the treatment of assets is crucial. The need to preserve registration
as the general method of TPE was stressed, while considering whether control-based
mechanisms could be introduced for certain assets. It was noted that distinct
approaches might be required for data.

29. With respect to data, questions were raised about whether the MLST could cover
data — an asset that multiple parties may use simultaneously without excluding others.
Reference was made to the ALI-ELI Principles for a Data Economy (ALI-ELI
Principles)® as a starting point for treating data as an object of commercial transactions
without determining its property status. It was further noted that, although the
MLST’s reference to “movable assets” might be broad enough to encompass data,
uncertainty remained regarding what exactly constituted the subject matter of a
security right in data and how exclusivity often necessary for secured lending could
be achieved in practice.

30. In that context, it was discussed whether enforcement mechanisms based on
taking possession and disposing of collateral could operate effectively where the
collateral consists of data, given that multiple copies might exist and continued use
by the grantor might not be preventable. Concerns were expressed as to whether
enforcement, as currently framed, would enable a secured creditor to realize value in
a predictable and commercially meaningful manner when data was provided as
collateral.

31. The panel also addressed data-related receivables, understood broadly to refer
to rights to payment arising from the provision, processing or licensing of data,
including transactions in which data are sold, licensed or otherwise commercially
exploited. The discussion focused on whether such receivables were covered by the
MLST. Reference was made to the approach taken in the UNIDROIT Model Law on
Factoring (MLF), which expressly includes receivables arising from such data
transactions. It was noted that the absence of comparable clarification in the MLST
could limit the use of data-related receivables as collateral and contribute to divergent
interpretations.

3 Accessible at https://principlesforadataeconomy.org/.
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D.

Control as a mechanism for third-party effectiveness and priority

32. Panel 4 considered the role of control as a basis for TPE and priority in secured
transactions involving digital assets, noting both its practical relevance and its
conceptual complexity. Digital assets challenged traditional perfection techniques of
possession and registration, and required renewed attention to how exclusivity,
publicity and priority were established in a digital environment.

33. It was observed that, under most secured transactions regimes, digital assets
were treated as intangible property and relied primarily on registration for TPE.
However, this approach may be insufficient for assets that are quickly transferable
and difficult to locate. In that context, control was identified as offering a functional
equivalent to possession, capable of supporting both TPE and enforcement, including
in insolvency.

34. It was also emphasized that control should not be treated as a uniform concept;
digital assets encompassed a broad range of structures, including assets whose value
was intrinsic to the digital record and tokenized representations of claims or rights
governed by external legal frameworks. The means by which control is exercised
therefore differ, suggesting that rigid or asset-specific definitions risk over-inclusion
or legal uncertainty. Accordingly, a functional notion of control focusing on the legal
effects to be achieved was suggested, recognizing that a single, uniform approach may
not be suitable across the diverse types of digital assets.

35. Attention was drawn to the distinction between factual and legal control.* In
digital environments, factual control may arise from access to cryptographic
credentials, protocol rules or smart contracts, and may be shared or layered among
multiple actors, raising questions about exclusivity, joint exercise and the need to
identify a single controller. It was noted that the MLST needed not reflect all
technological arrangements in detail but must identify forms of control that reliably
prevented inconsistent dispositions and justified the granting of priority.

36. While control was viewed as well suited to certain categories of digital assets,
it was suggested that registration should continue to serve important publicity and
transparency functions. There was support for an approach in which control and
registration were complementary, and not necessarily one of them being a superior or
exclusive method of perfection.

37. The discussion further emphasized the need to distinguish control over a digital
token from that over rights in any underlying asset to preserving coherence with
existing property, insolvency and regulatory regimes. In tokenized structures, the
legal consequences of a security right continued to depend primarily on the law
governing the underlying asset, and control over the token operated as a conduit rather
than as an autonomous source of proprietary rights.

38. In light of those considerations, support was expressed for the development of
supplementary guidance or interpretative materials clarifying the application of
concepts such as control, possession and TPE in relation to digital assets in the context
of the MLST.

Digital platforms and assets-based registries

39. Panel 5 examined the role of platform-based systems, via which digital assets
are traded, in facilitating secured transactions. Particular attention was given to the
role of such platforms in the creation, publicity and enforcement of security rights
and the need for coherent legal approaches supporting digital trade and finance.

IS

For definitions of control see e.g.: (a) ALI-ELI Principles for a Data Economy, Data Transactions
and Data Rights, Principle 3(1)(e); ELI Principles on the Use of Digital Assets as Security, 2022,
p- 17; (b) MLETR, Article 11 and accompanying explanatory note, in particular, paras. 105-121;
and (c) DAPL, Principles 6 and 15.
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Attention was also drawn to broader legal challenges arising from platform-based
activity, including the cross-border nature of platform operations, the legal
characterization of platform relationships, and the role of soft law and good practices
in supporting fair and predictable outcomes.

40. A central theme was the inadequacy of traditional asset classifications when
applied to platform-based digital assets. Without a functional methodology for
mapping such assets into MLST categories — such as receivables, negotiable
instruments or other intangibles — States might classify identical assets differently,
reducing cross-border certainty. A functional approach based on the economic
characteristics of the assets rather than form was supported.

41. The importance of control as a basis for TPE and, where appropriate, priority
was reiterated, including in relation to distributed ledger technology (DLT) models,
where such models may perform functions comparable to those of a general security
rights registry. For many digital assets held in platform-based systems or on
distributed ledgers, system-level control — defined as the enforceable ability under
system rules to block unauthorized dispositions or direct transfers — was viewed as
the only practical mechanism for establishing third-party rights. For certain assets,
control could operate as a primary method of perfection if supported by clear and
uniform definitions.

42. Interoperability among, and clear conflict-of-laws rules for, perfection methods
were thus identified as important, which included standards for reliable system
operation, mechanisms for cross-registry information exchange, and neutral data
models avoiding dependence on individual platforms.

43. Attention was drawn to the coexistence of general notice-based security right
registries and platform-specific systems or ledgers. A distinction was made between
systems producing legal effects and infrastructures supporting information sharing
without creating any third-party effect. The need for interoperable architectures
linking these systems was emphasized so that registry searches could reveal relevant
rights. This would require governance standards for system integrity and transparency
and rules on the interaction between notice registrations and system-based perfection.

44. Conflict-of-laws issues were identified as platform operations span multiple
jurisdictions, including situations in which system operators, grantors, assets and
creditors may all be located in different States. Without rules tailored to TPE by
control or system record, lenders faced uncertainty regarding priority and
enforceability. Registry interoperability was thus linked to the need for clear rules on
the law applicable to system-based perfection mechanisms. Practical experience with
electronic trade documentation illustrated that reliable secured transactions depended
on trusted identities, verifiable records and technology-neutral functional equivalence.
Digitization anchored in existing legal functions and interoperable standards were
seen as capable of supporting cross-platform use of electronic trade documents,
reinforcing the view that platforms operated as intermediaries while legal effect
flowed from substantive law.

45. It was noted that market participants often conflate recording data on a platform
with accomplishing a legal transfer or perfection. Clearer terminology distinguishing
platforms, exchanges and registries was considered necessary in order to clarify when
additional legal steps would be required. Digital platforms were described as
operating within evolving combinations of legislation, soft-law instruments and
regulatory frameworks. Non-binding recommendations on platform good practices
and fair contracting standards were identified as a possible area for consideration by
the Commission.

46. Opverall, the importance of providing practical guidance to assist States in
addressing the implications of digital assets and platform-based systems for secured
transactions was emphasized (see generally document A/CN.9/1259). Such guidance
was considered useful in supporting coherent national approaches and cross-border
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interoperability, while avoiding overly prescriptive solutions or detailed regulation of
rapidly evolving technological arrangements.

Enforcement and conflict of laws

47. Panel 6 examined the challenges of enforcement and conflict of laws arising
from digital assets and also considered issues relating to automated enforcement in a
cross-border digital environment.

48. The hybrid nature of central bank digital currencies (CBDCs), combining
characteristics of currency with digital token functionality, was presented as a test
case for the MLST, particularly with respect to their legal characterization and
conflict of laws. It was noted that the legal treatment of CBDCs varied. Some
instruments, such as the DAPL, treated CBDCs like other digital assets for private
law purposes, whereas others (for example the crypto-assets regulation of the
European Union?®) excluded them recognizing their public law character. This
divergence complicated the application of traditional conflict-of-laws rules applicable
to money. The need to test definitions of “money” and “tangible asset” in the MLST
as well as related priority and conflict-of-law provisions was emphasized.

49. It was reiterated that control as a method for TPE and priority remained a private
and non-searchable mechanism, and ledger transparency did not reveal the existence
of security rights (see section D above). Insolvency risks were identified where
control was achieved through title transfers. For example, transferring collateral to a
creditor’s wallet may expose grantors and other creditors to loss or tracing difficulties
if the creditor became insolvent. A complementary approach among control and
registration was reiterated (see also para. 36 above).

50. The panel also examined automated and platform-executed enforcement.
Modern financial systems increasingly relied on margin calls, liquidations and
account freezes triggered by algorithmic rules, raising questions of attribution, legal
characterization and the use of system-generated records as evidence of enforcement.
Because enforcement may occur simultaneously across jurisdictions, traditional
connecting factors — particularly asset location — might lose relevance. It was
suggested that refinement of MLST enforcement provisions might be needed to
clarify attribution of automated actions, define the legal position and duties of
intermediaries and platforms executing enforcement, and avoid reliance on fictive
locations for borderless digital assets.

51. In connection with those issues, the UNIDROIT Best Practices for Effective
Enforcement (BPEE) were presented. The BPEE promoted predictable and efficient
enforcement, including extrajudicial measures. They also provided targeted guidance
on enforcement against digital assets, including circumstances in which a court order
may be required. The BPEE further addressed considerations relating to automated
enforcement and the exercise of remedies based on control of digital assets. The
complementarity between the MLST and the BPEE was noted and welcomed, while
it was stressed that differences among national enforcement regimes heighten the
need for robust conflict-of-laws rules governing enforcement.

52. The panel then addressed private international law questions in more detail,
comparing the traditional approach involving connecting factors with the “waterfall”
approach under the DAPL (Principle 5). Under that approach, the applicable law is
determined by reference to publicly accessible specifications in the digital asset or in
the system on which it is recorded and, where relevant, to the statutory seat of any
issuer, with the applicable law determined under the conflict-of-laws rules of the
forum if no such elements are available. This flexibility allowed States to adapt rules

w

Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on
markets in crypto-assets, and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010
and Directives 2013/36/EU and (EU) 2019/1937 (Text with EEA relevance). Available at
https://eur-lex.europa.eu/eli/reg/2023/1114/0j/eng.
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to different types of digital assets while maintaining a predictable framework. It was
emphasized that flexibility must be balanced with clarity to avoid increased
transaction costs and cross-border uncertainty. The need to coordinate closely with
the HCCH and its ongoing work on matters relevant to secured transactions and
digital assets (mainly its projects on CBDCs and digital tokens) was stressed (see
para. 24). In that context, calls were made that the Permanent Bureau of the HCCH
could take a more active role in any future work in the area of secured transactions.

Other types of assets and transactions

53. Panel 7 examined other emerging types of assets and innovative secured
financing structures, noting the need for secured transactions regimes to remain
responsive to market developments while preserving legal certainty and supporting
access to credit.

54. It was noted that tokenization was increasingly embedded in financial
infrastructure, expanding the range of assets available for secured lending, including
intellectual property, data-related rights and tokenized financial instruments. It was
mentioned that this raised questions regarding the legal characterization of tokens,
the relationship between digital records and underlying rights. The experience of
Liechtenstein illustrated a legislative approach that anchored tokenized assets in
private law by separating legal rights from their technological representation and
treating tokens as legally relevant objects capable of embodying rights. Such
approaches were described as supporting legal certainty while preserving technological
neutrality. It was emphasized that clear private law characterization was essential for
predictable outcomes, particularly in insolvency and cross-border contexts.

55. It was observed that intangible assets, such as intellectual property and data-
related rights, accounted for an increasing share of enterprise value but remained
underutilized as collateral, contributing to financing gaps. Obstacles identified
included valuation uncertainty, information asymmetries, limited secondary markets,
prudential capital treatment, and fragmented legal and institutional frameworks.
These constraints continued to limit the effective use of economically significant
intangible assets in secured lending, particularly for innovation-driven enterprises.

56. Attention was drawn to private law challenges common to intellectual property
and digital assets that affected their use in secured transactions. Legal uncertainty
undermined creditor confidence and market development. It was noted that digital
assets might assume different legal forms, including self-hosted tokens, tokens held
through intermediaries or contractual claims against platforms and assets treated as
securities, which resulted in different consequences for perfection, priority and
enforcement.

57. In that connection, attention was drawn to developments relating to electronic
negotiable documents of title, where increasing reliance is placed on control as a
functional equivalent of possession in electronic environments. These developments
were seen as raising broader questions for secured transactions law concerning the
classification and perfection of security rights in electronic negotiable instruments
and the need for coherence across secured transactions law, transport law and
negotiable documents law. Approaches identified included adapting rules applicable
to negotiable documents, treating electronic negotiable documents as intangibles
subject to control, or recognizing them as distinct categories of digital assets.

58. It was noted that receivables finance in digital environments was increasingly
integrated within broader financial operations. The self-liquidating nature of
receivables finance was described as challenging traditional distinctions between
secured credit and payment flows. Functional approaches based on technologically
mediated control mechanisms were identified as capable of supporting digital
receivables markets across jurisdictions, alongside continued reliance on effective
registries.
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59. Furthermore, obstacles to cross-border financing were discussed. It was noted
that restrictions on foreign lenders, limitations on guarantees, financial assistance
rules, withholding taxes and certain insolvency law requirements might limit the
effectiveness of secured transactions reforms even where domestic frameworks were
otherwise well developed. Targeted guidance addressing such structural impediments
was identified as potentially facilitating cross-border secured lending involving
emerging forms of collateral.

Round table discussion

60. The round table considered key takeaways of the previous discussions, focusing
in particular on the extent to which the MLST could accommodate digital assets and
on the desirability and possible direction of future work required to ensure its
continued relevance.

61. There was broad agreement that the increasing use of digital and intangible
assets in financing transactions represented a structural development requiring
continued attention by UNCITRAL. It was emphasized that future work should build
on existing UNCITRAL instruments, maintain the functional approach of the MLST
and continue to support evolving financing practices while avoiding addressing
underlying substantive property law issues except where strictly necessary.

62. It was suggested that a starting point could be the preparation of explanatory
material describing how the MLST applied to digital and other new types of assets
(e.g. data) and identifying possible legal or practical obstacles to its effective use.
Such work could clarify how the MLST operated alongside other UNCITRAL
e-commerce texts and provide guidance on their coordinated use. This was considered
particularly useful in light of the increasingly complex landscape of international
instruments relevant to digital trade and finance and the implementation challenges
faced by many jurisdictions in understanding how existing standards interact and may
be implemented coherently.

63. It was also said that such work could identify legal gaps and barriers affecting
transactions involving digital and other new types of assets in order to determine the
scope and priorities of any further work. Attention was drawn to the importance of
taking into account market practices and operational experience and consultation with
industry, regulators and central banks to ensure practical relevance.

64. It was said that such preparatory work could be complemented by legislative
provisions addressing issues identified in practice. Such provisions could assist States
seeking to modernize their legislation, while allowing flexibility for jurisdictions at
different stages of development.

65. Many participants emphasized that initial focus should be on arecas of immediate
practical importance, including digital assets used in trade and asset financing and the
tokenization of assets linked to the real economy. In this regard, it was said that work
could focus on ensuring that the MLST clearly accommodates the use of digital assets
reflecting the financing practices and identifying provisions that might hinder its
application.

66. The importance of coordination with other international organizations and
ongoing initiatives was emphasized, with a view to ensuring consistency among
international instruments and avoiding fragmentation. It was generally felt that
existing work by other organizations could form a useful basis for further work.

Consultation with experts

67. The secretariat organized a series of expert group meetings (EGM) on this topic.
One was held in person and two online. The EGM in Hong Kong, China
(28 November 2025) was focused on possible revisions to the MLST, whereas the two
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EGMs held online (30 March and 13 April 2026) were aimed at identifying the issues
to be addressed in a text supplementing the MLST aimed at updating its application
to digital assets. The draft circulated for consultations to the experts is reproduced in
the annex to this Note incorporating the feedback received so far by the secretariat.

68. Experts indicated that while the MLST provided a robust foundation for secured
transactions, the effective treatment of digital assets would require both guidance on
the application of existing provisions and targeted revisions to address features
specific to digital assets. In this regard, the experts considered whether relevant
articles of the MLST adequately encompassed digital assets or would require
revisions, and identified those articles potentially requiring amendment or updates to
accommodate for digital assets.

69. It was widely suggested that that the guidance should be framed in a manner
consistent with internationally accepted standards, market practices, and existing
instruments. In addition to DAPL, references were made to the UTHJ Global Code of
Digital Enforcement, the ALI-ELI Principles, the ELI Principles on the Use of Digital
Assets as Security,® the ELI Principles and Guidance for Enforcement Against Digital
Assets,” and work undertaken by the HCCH. However, it was generally felt that the
DAPL could be a primary reference point, notably for the key notions such as control
and digital assets, as they already reflect and consolidate existing international
approaches.

70. The need to be adaptable to any future developments and to identify any legal
gaps or inconsistencies was stressed. Issues that were deemed useful for consideration
related to: (a) the different types of control of digital assets; (b) the distinction
between control over a digital asset as a method of TPE and control agreements;
(c) whether to also treat intermediated securities and subcustodial arrangements in the
project; (d) the distinctions between a system that merely records information, a
system that supports control, and a registry that creates or supports legal publicity;
(e) the involvement of custodians and other actors; and (f) the interaction between
secured transactions law and laws governing digital assets in general and other
specific contexts.

71. Noting the importance of data as assets with economic value, experts welcomed
the consideration of data as a new type of assets under MLST. However, doubts were
also shared in light of several jurisdictions not acknowledging them as subject to
proprietary rights. Moreover, the legal issues associated with security rights in data
were said to be different from, and in many respects unrelated to, those arising in
relation to digital assets. Therefore, it was felt that at a first stage, work should focus
on digital assets, and should the Commission consider it appropriate, work on data
could follow after some preparatory work by the secretariat, which could further
reflect on the work by Working Group IV on data provision contracts.

Way forward

72. In light of the above, the Commission may wish to undertake work to provide
guidance to States on the application of the MLST to secured transactions involving
digital assets. Such guidance could be provided regardless of whether a State has
enacted the MLST, which would also offer an opportunity to further promote the
adoption of the Model Law.

73.  The work would build on existing international instruments (see para. 69 above)
and soft law materials, in particular and where applicable, the DAPL and the BPEE.

o

-

Accessible at: www.europeanlawinstitute.eu/projects-instruments/instruments/eli-principles-on-
the-use-of-digital-assets-as-security/.

Accessible at: www.europeanlawinstitute.eu/projects-instruments/instruments/eli-enforcement-
against-digital-assets/.
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Similar to how UNIDROIT prepared the MLF based on the MLST, updates to the
MLST could be based on DAPL and aligned to the extent possible.

74. It is suggested that the initial focus of such work be on digital assets, which
could further extend to data. While data is increasingly recognized as an asset of
economic value in commercial practice, legal issues associated with security rights in
data are materially different from those arising in relation to digital assets. Data is
non-rivalrous, may not constitute property under many legal systems, and is
frequently governed through contractual, regulatory or informational regimes rather
than proprietary frameworks. For these reasons, further preparatory or exploratory
work may be warranted to assess how security rights in data could be addressed within
the MLST.

75.  This will be without prejudice to any future consideration by the Commission.
For example, the Commission may decide to embark on work involving digital assets,
while requesting the secretariat to conduct further exploratory/preparatory work on
data, taking into consideration the work carried out by Working Group IV on data
provision contracts. Such preparatory work could assist in clarifying the legal and
economic dimensions of data as a potential object of security rights and assessing
whether revisions in that regard to the MLST might be warranted.

76. As to the form, work on digital assets (and possibly on data) might take the form
of a text supplementing the MLST, explaining the application of MLST to digital
assets and, where appropriate, making legislative recommendations. This would be
similar to how UNCITRAL addressed intellectual property following the adoption of
the Legislative Guide on Secured Transactions (the Supplement on Security Rights in
Intellectual Property to the UNCITRAL Legislative Guide on Secured Transactions).®
In that regard, updates to the UNCITRAL Practice Guide to the MLST might also be
envisaged.

77. To advance the work, the Commission may wish to consider whether to mandate
a working group to examine this topic. The secretariat could be tasked with preparing
a draft text for consideration by a working group involving experts, with a session of
the working group taking place in late 2026 or early 2027. Depending on the scope of
the work to be mandated, it may be possible for the working group to report back to
the Commission at its sixtieth session in 2027.
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8 UNCITRAL Legislative Guide on Secured Transactions: Supplement on Security Rights in
Intellectual Property (2010), United Nations Publication, Sales No. E.11.V.6. Available at:
https://uncitral.un.org/en/texts/securityinterests/legislativeguides/secured_transactions/supplement.
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Outline of a Supplement to the Model Law on Secured
Transactions

The following provides an outline of a possible structure and content of a text to
supplement the MLST in its application to digital assets. For the time being, it does
not address “data” or other new types of assets. It aims to identify the issues to be
addressed without prejudice to the form or nature of such text.

Similar to a legislative guide, the text could comprise of a commentary, which would
explain how the articles of the MLST would or might apply to digital assets by
providing illustrative examples. The commentary could be followed by legislative
recommendations proposing revisions to the existing articles of the MLST or new
articles to be included.

Introduction

The introduction could outline the purpose, scope and structure of the Supplement
and situate it in relation to the MLST and other relevant UNCITRAL texts on secured
transactions.

* Key objectives and fundamental policies (legal certainty, technological
neutrality, interoperability);

* Interaction between secured transactions law and other laws governing digital
assets (e.g. securities regulation, AML compliance, civil procedure rules
governing seizure and disclosure);

* Intended reader, including States that have not enacted the MLST and
considering its implementation;

* Relationship with other UNCITRAL instruments on secured transactions and
digital aspects;

» Examples of financing practices using digital and tokenized assets;

* Distinction between different types of digital assets; and

* Introduction of the notion of control without undermining non-possessory
security rights in the MLST.

Chapter 1. Scope of application and general provisions

Chapter I could address issues relating to the application of the MLST to digital assets,
including questions of scope, definitions and the treatment of key concepts relevant
to secured transactions.

* Digital assets within the scope (MLST 1);

* Applicability of existing definitions (MLST 2) and need for further clarification
or new definitions (e.g. control, custodian, custody agreement, control
agreement and electronic records) (DAPL Principles 2(2), 3, 4 and 6) —
coordinated approach with other existing instruments;

» Application of MLST to outright transfers of certain digital assets (MLST
art. 1(2));

* Discussion on the treatment of digital assets as proprietary rights for the
purposes of secured transactions;

o Interaction between digital assets and existing MLST asset categories
(receivables, securities, intellectual property (MLST 13, 16 and 17)), clarifying
that security in a digital asset does not automatically result in a security right in
any linked asset; and
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» Treatment of tokenized representations of traditional assets, clarifying that
security in a token does not automatically extend to the underlying asset which
remains governed by the law applicable to that asset and the legal mechanism
linking it to the token.

Chapter II. Creation of a security right

Chapter II could address how security rights in digital assets may be created,
including issues relating to capacity of the grantor, asset description and tokenized
assets.

* Determination of who could grant a security right in digital assets (MLST 6
and 8; reference to DAPL Principles 3 and 14), including where assets are held
through a custodian or other intermediary as well as third parties (including
issuer, administrator, or protocol-level intervention rights);

Requirement of the grantor to establish control or to be able to transfer control
over the digital assets;

Mechanisms to allow encumbrance of digital assets while preserving the
grantor’s operational use of digital assets;

Due diligence considerations relevant to the creation of a security right in digital
assets (e.g. whether the grantor has the right, or authority it purports, to
encumber; whether control is direct, custodial, shared or code-mediated;
whether a custodian, exchange, or wallet operator holds the asset on a
segregated, pooled or account-style basis);

Description of digital assets in security agreements, including the use of
technological identifiers (MLST 9; DAPL Principles 2(5)(b) and 6);

Treatment of proceeds, including proceeds generated by digital assets and digital
assets as proceeds of other assets (MLST 10);

Interaction between digital assets and existing MLST asset categories
(receivables, securities, intellectual property (MLST 13, 16 and 17)), clarifying
that security in a digital asset does not automatically result in a security right in
any linked asset; and

Treatment of tokenized representations of traditional assets, clarifying that
security in a token does not automatically extend to the underlying asset which
remains governed by the law applicable to that asset and the legal mechanism
linking it to the token.

Chapter III. Effectiveness of a security right against third parties

Chapter III could examine how security rights in digital assets may become effective
against third parties, including the role of registration, control and their interaction.

» Applicability of existing methods of achieving TPE (notice registration or
possession) to digital assets (MLST 18);

* Control (or exclusive control) as a functional equivalent of possession, or as a
new method of TPE for certain categories of digital assets (reference to DAPL
Principles 6 and 15);

* Methods for establishing control for TPE purposes (DAPL Principles 6 and 10)
and the distinction between factual and legal control;

* Relationship between registration in an asset-specific registry and control where
both methods may be used — complementarity;

! It should be noted that where a digital record legally functions as the means of control over a
payment or other right, TPE may need to be assessed at the level of the underlying right rather
than solely at the level of the digital record.
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» Treatment of shared, layered or multi-party control arrangements;

» Continuity and lapses in TPE where control or technological access changes;
» Use of control agreements involving custodians or wallet operators;

» Use of control agreements involving wallet operators; and

* Role and responsibilities of custodians or wallet operators in establishing TPE.

Chapter IV. The registry system

Chapter IV could discuss the operation of the MLST registry system in relation to digital
assets, including its interaction with digital platforms and other asset-based systems.

* Applicability of the registry system to security rights in digital assets;

* Interoperability between the registry system and digital asset registries as well
as possible distinctions (for example, some merely record information, some
enable or support control, but without any publicity functions);

* Description of digital assets in registry notices, including use of technological
identifiers to improve registry searchability and enable accurate identification
of digital assets;

» Use of categories or classes of digital assets in notices; and
* Issues relating to the accuracy, integrity and reliability of registry information
relating to digital assets.
Chapter V. Priority of a security right

Chapter V could address the application of the MLST priority rules to security rights
in digital assets, including competing claims and the effects of insolvency.

» Applicability of general priority rules to digital assets (MLST 29);

* Priority where different methods of TPE are used (DAPL Principle 16),
including identification of the relevant point in time for assessing control;

* Impact of the grantor’s insolvency on priority (MLST 35);

* Priority implications when digital assets are held through custodians, wallet
operators or platforms;?

* Priority in situations where control may be exercised by more than one person
(shared) and the notion of exclusive control;?

* Priority among secured creditors with different control agreements;

* Rights of buyers or transferees acquiring digital assets free of security rights
(“innocent acquirer” issues) (MLST 34; DAPL Principle 8); and

* Set-off rights of custodians or service providers against secured creditors.

Chapter VI. Rights and obligations of the parties and third parties*

Chapter VI could consider the respective rights and obligations of grantors, secured
creditors and relevant third parties in secured transactions involving digital assets.

(S}

It should be noted that the insolvency of custodians, wallet operators or platforms is generally
outside the intended scope of the MLST and that any guidance should be limited to clarifying the
extent of its application.

It should be noted that shared or multiple control arrangements are generally treated as internal
arrangements unless multiple parties each hold security rights, in which case the general priority
rules apply.

While the subheading of chapter VI, section II of the MLST, reads “Rights and obligations of
third-party obligors”, this wording should be revised as reflected in the draft outline of the
Supplement for improved consistency in the context of digital assets.

w
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Section 1. Mutual rights and obligations of the parties to a security agreement

* Rights and obligations of the grantor and secured creditor regarding
management and custody of digital assets;

* Duty to maintain access credentials or technological means necessary to
exercise control, including the effects of loss or interruption of control; and

* Rights of the parties to obtain information regarding encumbered digital assets,
particularly where such assets are held or controlled through custodial or
platform-based arrangements.

Section II. Rights and obligations of third parties

* Relevant third parties in the digital asset ecosystems (DAPL Principles 10—13),
including custodians or other service providers;

* Relevance of their legal relationship with secured creditors;

*» Obligations of third parties under control arrangements, custodial structures and
technological constraints; and

*» Obligations of third parties to cooperate to provide information or in the context
of enforcement.
Chapter VII. Enforcement of a security right (reference to DAPL Principle 17)

Chapter VII could examine issues relating to the enforcement of security rights in
digital assets under the MLST, including automated enforcement and the role of
intermediaries.

* Commercial reasonableness of enforcement involving digital assets (issues of
valuation and secondary markets);

* Legal characterization and attribution of automated or algorithmic enforcement
actions, including enforcement through smart contracts;>

» Evidentiary value of platform records during enforcement, including their
potential role in demonstrating default;

* Secured creditor’s ability to obtain control of the digital asset upon default
(MLST 72, 76 and 77);

* Enforcement where the asset is held by a custodian or wallet operator;

* Disposal of digital assets through sale, transfer or other mechanisms (MLST 73
and 78); and

* Possibility of out-of-court enforcement (MLST 80).

Chapter VIII. Conflict of laws

Chapter VIII could address conflict-of-laws issues arising in secured transactions
involving digital assets.

* Challenges in identifying the location of digital assets;

» Approach taken in the MLST with regard to tangible and intangible assets and
their applicability;

* Suitability of traditional connecting factors (e.g. location of the asset or of
grantor);

* Consideration of other approaches (for example, waterfall approach (see
para. 52 above)) as well as other connecting factors (party autonomy; law

5 Issues relating to smart contracts should also be flagged, without detailed discussion, also in
relation to the creation of security rights and control mechanisms, as they may arise across
multiple stages of secured transactions.
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governing platforms, issuer or method of perfection) which could differ
depending on the life cycle of the digital asset; and

* Difficulties arising from enforcement across multiple jurisdictions.

Chapter IX. Transition

Chapter IX could identify transition issues that may arise in connection with the
introduction of control as a key notion governing security right over digital asset.
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I.

II.

Introduction

1. At its fifty-eighth session in 2025, the Commission considered possible future
work on digital payments, based on a proposal supported by the Governments of Saudi
Arabia and Sierra Leone (A/CN.9/1229). The proposal recalled UNCITRAL’s prior
work in the area of payments and recognized that there have been significant
developments in payment methods and systems leading to exponential growth in
digital payments. It also noted that digital or electronic payment provisions in digital
trade agreements and related instruments generally contemplated support for the
development of efficient, safe, and secure cross-border electronic payments, promoting
interoperability and adopting or taking into account international standards. It
proposed that UNCITRAL, with its expertise in e-commerce, would be well placed
to support these efforts through future work on digital payments.

2. After discussion, the Commission welcomed the proposal and requested the
secretariat to carry out exploratory work on the topic of digital payments. To that end,
the Commission decided to organize a colloquium to review legal issues and challenges
related to digital payments and take stock of international and regional instruments
and efforts by other organizations. The secretariat was requested to report back to the
Commission on the desirability and feasibility of developing harmonized standards.
In that context, the need was underlined to carefully consider any intersection with
existing regulatory frameworks so as to ensure that the exploratory work would
clearly define the scope and legal issues that were to be addressed and that that work
would fall within the mandate of the Commission (A/80/17, paras. 267—-270).

3. Accordingly, the Colloquium on Digital Payments and Paperless Trade (the
“Colloquium”) was held in Vienna from 19 to 22 January 2026, which addressed the
two topics to advance the respective work, consistent with UNCITRAL’s efforts to
provide an enabling legal framework and guidance supportive of end-to-end trade
digitalization, of which digital payments and paperless trade are two key components.
This Note reports on the first part of the Colloquium which focused on digital
payments (chapter II) and additional developments in the exploratory work
(chapter III), as well as the way forward (chapter IV).

4.  The terms “digital payments” and “electronic payments” are used interchangeably
throughout this Note to generally refer to the payer’s transfer of value to a payee made
through electronic means. The exploratory work, including the Colloquium, focused
on such payments, including payment transactions that occur through digital platforms.
It did not focus on digital currencies, except to the extent necessary to take stock and
related to legal challenges such as payment finality and the discharge of payment
obligations. Further information on the background and objectives of the exploratory
work on digital payments is contained in A/CN.9/1261, which was prepared for the
Colloquium.

Summary of the Colloquium on Digital Payments and
Paperless Trade, Part I (19-20 January 2026)

5. PartI of the Colloquium was intended to identify specific legal issues, challenges
and gaps that could inform any future legislative work by UNCITRAL on digital
payments, with a focus on mapping and analysing existing international and domestic
legal frameworks. It included panel discussions on: (a) examples of domestic
approaches to payments and payment systems; (b) ongoing initiatives and work on
digital payments and payment systems; (c) rights and obligations of parties in cross-
border payment systems and payment as contractual performance; (d) interoperability
in cross-border digital payments; and (e) possible updates to the UNCITRAL Model
Law on International Credit Transfers (1992) (MLICT).! The following summarizes
those discussions, including the summary round table.

' Around 235 participants registered for the Colloquium. The Colloquium web page, including
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Payments and payment systems: examples of domestic approaches

6.  The panel reviewed legal approaches taken in certain States, with a focus on
emerging trends and challenges experienced with respect to cross-border payments.

Japan

7. It was explained how credit transfers were used in retail payments under the
existing legal framework in Japan, whereby the originator typically entrusted its bank
to transfer funds to the beneficiary’s bank. A recent amendment to the Civil Code
clarified the timing of payment, providing that payment into a deposit account became
effective when the creditor acquired a right to claim repayment of the credited amount
from the bank. While deposit-taking financial institutions (primarily banks) were
authorized to conduct fund transfers under the Banking Act, the Payment Service Act
(PSA) entitled non-banking entities to also provide fund transfer services, subject to
certain safeguards for users and transfer limits. The scope of the PSA included, since
2017, the exchange of crypto assets which were not pegged to any currency and, since
2023, stablecoins. However, crypto assets were soon expected to be regulated by the
Financial Instruments and Exchange Act, as they were deemed to function typically
as financial assets rather than as means of payment.

8. The issuance of e-money and the responsibilities of both banks and non-banks
in offering prepaid payment instruments was addressed. It was observed that when
the issuer received funds in advance and issued e-money as a merchant, the obligation
was deemed to be discharged. Collection agency services could also play a role in the
transaction. A receiving company could authorize an agent to accept payments on its
behalf. In such case, the payment was considered complete, and the obligation of the
user therefore discharged, as soon as the agent received the funds. The PSA was
expected to be amended in 2026 to classify cross-border correction services as fund
transfers, restricting these activities to banks and deposit-taking financial institutions.
Regarding refunds, it was observed that they were generally prohibited and transfer
of refundable e-money could only be provided by banks or funds transfer business
operators.

Sierra Leone

9. It was explained how Sierra Leone was undergoing a transition towards digital
payments and paperless trade within a broader digital transformation agenda. This
shift was supported by increasing use of mobile money and digital banking, alongside
a strong governmental commitment to trade facilitation and alignment with
international and regional frameworks, including UNCITRAL instruments as well as
the Protocol to the Agreement Establishing the African Continental Free Trade Area
on Digital Trade (AfCFTA Digital Trade Protocol).? The Electronic Transactions Act
of 2019 provided for the legal recognition of electronic records, contracts, and
signatures, while the National Payment Systems Act of 2022 established a
comprehensive framework for payment systems. These measures reflected
UNCITRAL principles, including a technology-neutral approach.

10. It was noted that Sierra Leone had introduced an interoperable digital payment
infrastructure locally, including real-time transaction capabilities across banks and
mobile money providers. National systems were being aligned with the AfCFTA
Digital Trade Protocol, supporting cross-border digital trade and interoperable
payment systems, and these developments enhanced financial inclusion and
efficiency as well as participation from the private sector. Challenges persisted,
including infrastructure limitations, low digital literacy, and cybersecurity and data

links to the programme and short bios of the speakers and moderators, is at
https://uncitral.un.org/en/paymentspaperlesstrade. The Colloquium was broadcast via UN
WebTV.

2 See https://au.int/sites/default/files/treaties/45079-treaty-
EN_AfCFTA Protocol on Digital Trade.pdf.
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protection concerns. The need for continued institutional capacity building was also
emphasized. It was stated that future efforts would focus on strengthening regional
framework implementation, expanding cross-border payment connectivity, enhancing
coordination, and increasing the engagement of the private-sector and micro-, small
and medium-sized enterprises (MSMEs).

El Salvador

11. It was explained that El Salvador had undertaken a comprehensive and
coordinated approach to developing frameworks for facilitating digital payments,
resulting in significant progress in financial inclusion and payment system efficiency.
These achievements were underpinned by a broad legal and institutional framework,
including regulations on payment systems, e-commerce and signatures, consumer
protection, data security and the legal recognition of digital money, including
cryptocurrencies. Reforms aimed at simplifying account opening, expanding access
through digital channels and promoting electronic payments had contributed to
increased banking usage. The Central Reserve Bank played a key role locally in
overseeing and operating payment systems, including a real-time gross settlement
system that had significantly reduced transaction processing times.

12. It was further explained that practical innovations, such as the Transfer 365
system, had enabled instant, low-cost, and widely accessible digital payments,
achieving high levels of adoption across the population and facilitating a wide range
of transactions, including remittances, bill payments, and business operations. The
system incorporated key elements of security, trust and consumer protection,
including electronic signatures, data protection measures and oversight of contractual
fairness. El Salvador’s experience illustrated how integrated legal frameworks,
institutional coordination, and digital infrastructure could jointly advance financial
inclusion, enhance efficiency in payment systems and support broader economic
development.

Ongoing policy initiatives and work on digital payments and
payment systems

13. The panel aimed to take stock of recent international and regional policy
initiatives related to payments and identify issues that might be relevant to a new
UNCITRAL text on digital payments or where UNCITRAL texts could provide the
needed legal infrastructure, so as to support the development of international
standards facilitating efficient, secure and inclusive cross-border digital payments.
The panel also took stock of emerging legal and policy trends on issues such as the
treatment of digital currencies used in cross-border payments, notably stablecoins and
central bank digital currencies (CBDCs) for settlement and other purposes and the
integration between settlements, trade finance and transfer of title to goods.

OECD's Data Free Flow with Trust Initiative

14. It was explained that the Data Free Flow with Trust Initiative by the Organisation
for Economic Co-operation and Development (OECD)? promoted the cross-border
movement of personal and non-personal data while ensuring high standards of privacy
and data protection. This concept had been operationalized through the Trusted Flow
of Transactional Data Experts Community, bringing together experts from civil
society, academia, business, policymakers and national authorities. A working group
had been established to engage with the private sector and the global cross-border
payments ecosystem, which resulted in 2025 in questionnaires and follow-up
interviews with businesses. The OECD also collaborated with the Financial Stability
Board (FSB) and the Financial Action Task Force (FATF) in convening the Forum on
Cross-Border Payments Data, a platform for national authorities to discuss payments,

3 See www.oecd.org/en/about/programmes/data-free-flow-with-trust.html.
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anti-money laundering and countering the financing of terrorism (AML/CFT)
standards, and data protection.*

15. It was noted that business consultations revealed critical insights. Regarding
sanction screening and fraud detection, cross-border data flows were essential for
addressing fraud, but legal uncertainties, such as ambiguous grounds of legitimate
interest for data processing and varying interpretations of anonymization, posed
significant challenges. Regarding AML/CFT, businesses had called for explicit legal
bases and proactive compliance tools, as well as harmonized standard contractual
clauses and regional adequacy solutions to facilitate global data transfers. The
adoption of privacy-enhancing technologies and artificial intelligence (AI) tools was
increasing, though cost, scalability, and regulatory uncertainty remained obstacles.
Businesses had underscored that data free flow with trust was vital for Al-driven fraud
detection, operational resilience, and efficiency, and that regulatory fragmentation
could impede technological advancement and global cooperation in cross-border
payments.

Digital payment systems and WTO/GATS

16. It was then explained how digital payments were addressed within the General
Agreement on Trade in Services (GATS) of the World Trade Organization (WTO),
which governed global trade in financial services, including payment services. GATS
covered four modes of supply: cross-border supply (Mode 1), consumption abroad
(Mode 2), commercial presence (Mode 3) and the presence of natural persons
(Mode 4). Mode 1 and Mode 3 were emphasized as most relevant to the provision of
digital payment services. The GATS Annex on Financial Services and the
Understanding on Financial Services (adopted by 31 WTO members, including the
European Union) were highlighted as key frameworks allowing for the supply of new
financial services, including digital payments, by established providers. Payment
services were specifically classified under “payment and money transmission
services” in the GATS Annex, and digital payments were increasingly recognized as
a new method of supplying financial services.

17. It was clarified that cross-border payment services, such as bank wire transfers,
card-based payments, digital wallets, mobile payments, blockchain payments and
business-to-business platforms, were primarily addressed under Mode 1 (cross-border
supply). Domestic payment transactions, especially those involving onshore
processing, were also deemed relevant, particularly when linked to Mode 3
(commercial presence), where payment service providers established operations
within a jurisdiction. While GATS provided a framework for trade in payment
services, the depth and coverage of members’ commitments varied significantly. No
specific regulatory principles for payment services had been established within the
WTO context. Additionally, the Joint Statement Initiative on E-Commerce,’ known
as the WTO Agreement on E-Commerce, was mentioned as a complementary effort,
promoting safe, efficient, and interoperable electronic payments, encouraging non-
discrimination in access to payment systems and supporting innovation and
competition in digital payments.

Digital payment systems in the ASEAN region

18. The development of digital payment systems in the Association of Southeast
Asian Nations (ASEAN) region, with growing importance in supporting the digital
economy, financial inclusion, and cross-border trade, was presented. It was noted that
factors such as a large unbanked population, widespread mobile usage, and strong
MSME participation had driven rapid adoption of digital payments. Several
initiatives, such as the ASEAN Payments Policy Framework, Regional Payments
Connectivity and the Local Currency Transaction Framework had been put in place
to enhance cross-border transactions, reduce associated costs, and facilitate the

4 See www.fsb.org/2025/05/forum-on-cross-border-payments-data-convenes-for-the-first-time/.
5 See https://yamaraja.work/english/tratop_e/ecom_e/joint_statement_e.htm.
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scaling of fintech solutions. At the domestic level, ASEAN member States had
adopted diverse approaches to the development of digital payment systems. Examples
included Indonesia’s QRIS system which standardized QR code payments,
Singapore’s regulatory model which fostered innovation while ensuring digital
payment security, Thailand and Malaysia’s cross-border QR code systems facilitating
payments between both countries, as well as the Philippines’ Maya platform, which
combined digital payments, banking, cryptocurrency and micro-investments into a
single platform.

19. It was further stated that free trade agreements supported the facilitation of
digital trade through provisions on e-authentication and consumer protection.
Progress in cross-border QR linkages was attributed to central bank initiatives, which
the ASEAN Digital Economy Framework Agreement (DEFA) ¢ sought to
institutionalize for the purpose of achieving regional payment interoperability.
Challenges remained, including uneven adoption of common standards, regulatory
fragmentation, limited infrastructure and regulatory capacity, as well as ongoing
security concerns related to unauthorized data disclosure and fraud risks. Key
takeaways were that ASEAN’s incremental approach had enabled the development of
project pilots and the building of trust in the framework prior to the establishment of
mandatory rules. Regional integration could coexist with domestic autonomy, by
embedding UNCITRAL principles on e-commerce into ASEAN free trade
agreements. This approach was noted to achieve interoperability without imposing
rigid uniformity.

The World Bank's contribution to enhancing cross-border payments

20. It was explained that the World Bank promoted financial inclusion by supporting
governments in developing enabling policy and regulatory frameworks, which
included the modernization of payment infrastructures and the provision of advisory
services on interoperable systems and consumer protection measures. Digital payments
were rapidly becoming the standard for much of the global population, including
those in low- and middle-income economies. However, persistent challenges
remained, including the high costs associated with cross-border payments and delays
in the availability of funds. Robust governance, accessibility, oversight and clear
market rules were essential components for the success of payment ecosystems.

21. It was explained that the international payment system was undergoing a
transition from domestic to cross-border interoperability, guided by the G20 Roadmap
for Enhancing Cross-border Payments (G20 Roadmap),’ led by the FSB and the Bank
for International Settlements (BIS). The G20 Roadmap had identified key challenges
to achieving that transition, such as high costs, slow transaction speeds, limited access
and a lack of transparency in cross-border payments. The G20 Roadmap had proposed
actions aimed at achieving interoperability, regulatory consistency, and enhanced
auditing measures. Fraud in fast payment systems was mentioned, noting that the
issue required rigorous user due diligence, robust verification services, industry
collaboration, and the establishment of a clear liability framework to protect users.
This coordinated approach was essential for reducing barriers and improving the
efficiency of cross-border transactions. The maintenance of user trust through safety
and inclusivity was a priority, and it was recommended that governance structures
should promote competition and data sharing to enhance fraud prevention efforts.

HCCH Experts’ Group on CBDCs

22. The work of the Hague Conference on Private International Law (HCCH) Experts’
Group on CBDCs (EG) was discussed.® The EG had been established in 2024 by the
HCCH to examine private international law issues arising from the cross-border use
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See www.eria.org/uploads/media/policy-brief/FY2023/Understanding-the-ASEAN-Digital-
Economy-Framework-Agreement.pdf.

7 See www.fsb.org/uploads/P091025-1.pdf.

8 See www.hcch.net/en/projects/legislative-projects/cbdcs/.
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and transfer of CBDCs. The EG had identified two main issues in that respect:
jurisdiction and applicable law. Regarding jurisdiction, it was emphasized that digital
payment systems, especially those involving CBDCs, challenged traditional territorial
assumptions, as the distributed nature of CBDC transactions (spanning central bank
platforms, intermediaries and cross-border links) raised questions about which courts
or authorities were competent to resolve disputes. The EG was mapping how existing
jurisdictional principles applied to these scenarios, identifying potential gaps or
overlaps that could lead to fragmentation, parallel proceedings, or legal uncertainty.
Regarding applicable law, it was explained that the EG was examining the legal
relationships and stages involved in CBDC payments, as well as different legal issues
that arose in the context of cross-border CBDC transactions (e.g. contractual
obligations, proprietary rights and payment finality) and how they could affect the
autonomy of the parties in selecting applicable law. It was underscored that
uncertainty in these areas undermined trust and could discourage the use of CBDCs
in cross-border transactions.

23. It was noted that the EG was preparing Explanatory Guidance to address the
identified issues, in close collaboration with the BIS (in particular, to ensure
coherence of the terminology) and in alignment with the Model Law on Electronic
Transferable Records (MLETR). The EG was also considering the desirability and
feasibility of a future legislative instrument, with a view to ensuring that the legal
effects of digital payments were recognized in a coherent manner across jurisdictions.

The emergence of “smart money”

24. It was explained that money was becoming “smart”, driven by the combined
development of cryptocurrencies, stablecoins, tokenized deposits, CBDCs and
artificial intelligence (Al) agents. Payments had become increasingly programmable
and, in some cases, self-executing, either through smart contracts or autonomous Al
agents capable of initiating and completing transactions. Current use cases focused
on programmability, speed and interoperability, including automated asset transfers,
faster settlement with reduced risk and cross-border applications such as remittances
and liquidity management. While these innovations offered efficiency gains, they
typically operated alongside, rather than replacing, traditional payment systems, and
significant challenges remained, particularly in achieving interoperability across
different platforms and instruments.

25. It was further explained that these developments gave rise to a range of novel
private law issues, particularly in cross-border contexts. These included questions of
legal characterization and property rights in digital assets, the allocation of liability
where transactions failed or automated systems malfunctioned, and fundamental
issues of contract formation, consent and enforcement in relation to smart contracts
and Al-driven transactions. Uncertainty also persisted regarding settlement finality
and the recognition of such transactions across jurisdictions, with more complex
challenges also arising in fully decentralized environments. It was suggested that any
future international frameworks should be technology-neutral, business model-
neutral and proportionate, in order to support innovation and economic growth while
ensuring legal certainty and coherence across jurisdictions and protecting users, and
that continued international coordination would be essential as these technologies
evolved.

Recent pilot projects and market deployments

26. Observations were shared from two distinct but complementary perspectives:
(1) the legal and operational lessons from a pioneering end-to-end, interoperable
paperless trade pilot between Beijing and Singapore (the “Pilot”), ° which
incorporated payment into that ecosystem; and (ii) market-side experiences of
stablecoins being used as payment instruments. The Pilot had demonstrated the

See www.imda.gov.sg/resources/press-releases-factsheets-and-speeches/press-
releases/2023/china-sg-paperless-trade-successfully-piloted.
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practical interoperability of digital trade systems by successfully linking China’s
blockchain network AEOTradeChain with Singapore’s standardization framework
TradeTrust. This linkage enabled electronic bills of lading, represented as non-fungible
tokens (NFTs), to move seamlessly across different blockchain platforms and
jurisdictions. The blockchain-based solutions were capable of addressing key
commercial concerns, including data security and privacy, through mechanisms such
as hash-based verification and controlled access to sensitive trade information. It was
observed that achieving interoperability in digital trade required not only
technological compatibility but also coordinated legal frameworks and international
standards.

27. From the market-side experience, it was observed that stablecoins, tokenized
deposits, and CBDCs were increasingly being developed as complementary
instruments within a layered digital payments ecosystem, with the potential to
significantly enhance cross-border payments by reducing settlement delays, lowering
costs, and unlocking trapped liquidity in existing correspondent banking systems.
Stablecoins were being used in three principal ways: (i) to facilitate and accelerate
cross-border settlement between counterparties; (ii) to support treasury and liquidity
management by reducing idle funds; and (iii) to serve as a neutral reconciliation layer
to align transaction timing and reduce operational mismatches.

28. In this regard, three key legal questions were identified: (i) when a payment was
considered final and irrevocable; (ii) whether a stablecoin transfer legally discharged
an underlying obligation, and (iii) how responsibility was allocated in cases of errors
or system failures. Uncertainty persisted in relation to payment finality, which might
occur at different stages of the transaction process and under different legal regimes,
as well as in relation to the recognition of stablecoin payments as discharging
obligations, potentially giving rise to residual liability. The absence of clear
frameworks for allocating responsibility in decentralized systems created challenges
for risk assessment and insurance. The scalability of stablecoins in cross-border
payments depended on the development of clear, technology-neutral legal frameworks
that could be consistently applied across jurisdictions, thereby enhancing
predictability, trust, and integration with existing financial systems.

Rights and obligations of parties in cross-border payment systems
and payment as contractual performance

29. The panel focused on the rights and obligations of the parties, the consequences
with respect to failed, erroneous or delayed value transfers in cross-border payments
and the interaction between modes of payment and discharging the payment
obligation under contract law.

The fragmented landscape

30. It was observed that unlike domestic transactions, cross-border payments
operated in a fragmented legal and regulatory landscape, marked by divergent
standards and compliance regimes, which heightened operational risks, costs, and
uncertainties regarding liability and dispute resolution. To mitigate these challenges,
digitalization was identified as a critical enabler, as technologies such as generative
Al tools, blockchain, and application programming interfaces (APIs) standardized
data, enhanced traceability, and automated compliance. Digitization of payment
provided structured, richer datasets to support verification processes (Know Your
Customer (KYCQC)), credit risk, and regulatory capital analysis and fostered financial
inclusion, including for MSMEs.

31. It was explained that the current landscape — characterized by the proliferation
of new payment service providers, technologies, and networks (e.g. mobile wallets
and digital platforms) — had rendered the existing legal framework insufficient. The
persistence of legal uncertainty was illustrated through two examples: (i) the operation
of e-wallets, where contractual terms determined payment finality (see, e.g. the 2021
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Chen v. PayPal case),'” often to the detriment of sellers facing cash flow disruptions
and inconsistent protections across jurisdictions; and (ii) the crypto and blockchain
sector, where divergent finality mechanisms (probabilistic versus deterministic) and
technical vulnerabilities (such as a 2013 Bitcoin double-spend incident) highlighted
the absence of clear liability and validation standards. Fragmentation in legal
recognition, enforceability, and risk allocation placed significant burdens on
businesses, in particular MSMEs, engaging in cross-border transactions, hindered
economic growth, and could even perpetuate the use of paper as a proxy for legal
certainty, rather than efficiency.

Need for a harmonized, technology-neutral approach to payment finality

32. It was explained that the challenges underscored the need for a harmonized,
technology-neutral approach to payment finality. Such an approach could be based
on, for instance, the MLETR and U.S. Uniform Commercial Code (UCC), in
particular as they provided a future-proof notion of “control” over electronic records
as proof of ownership, which could serve as a basis for payment finality in the digital
sphere. Other initiatives such as the European Union Instant Payments Regulation and
Payment Services Regulation were cited as practical examples of harmonization with
respect to payment systems through real-time processing and interoperable
verification mechanisms (e.g. “verification of payee” schemes).

Payment finality in international credit transfers and debit transfers

33. It was observed that the MLICT addressed payment finality, according to which
a credit transfer was deemed completed when the beneficiary’s bank accepted the
payment order. However, stablecoins were generally issued in the form of tokens
recorded on a blockchain, and a transfer of stablecoins occurred when the payer
instructed their wallet, or a custodian, to send the tokens to the payee’s wallet address,
with the transaction subsequently being recorded on the relevant blockchain. A
transfer of stablecoins was typically regarded as having been completed only when
the transaction had been confirmed and irreversibly recorded on the blockchain
ledger. The mere initiation or acceptance of the transaction was not sufficient; rather,
the record on the relevant blockchain could be determinative for the completion of
the transfer.

34. It was further observed that international retail payments were increasingly
being conducted through both credit and debit transfers, with debit transfers becoming
more prominent in cross-border transactions. The timing of finality for cross-border
debit transfers remained ambiguous. While payment was considered complete upon
crediting the merchant’s account, this timing might not be visible to the payer or issuer
abroad, and it was argued that they should not bear the insolvency risk of the recipient
of the payment. To address this issue, it was suggested that the payer’s obligation
could be viewed as extinguished once the transaction was effected, and that such an
approach could be reflected in agreements among related parties.

Digital payments and the CISG

35. The expanding use of digital currencies or other digital assets for payment under
sales contracts was discussed. It was considered whether the exchange of goods for
such currencies or assets could constitute a sales contract under the United Nations
Convention on Contracts for the International Sale of Goods (CISG). While the CISG
did not define terms like “contract of sale” or “payment of the price”, it was recalled
that articles 30 and 53 outlined the core obligations of the parties, whereby the seller
had to deliver the goods and transfer ownership and the buyer had to pay the price
and take delivery. It was said that the relevance of the CISG for transactions involving
digital currencies or assets depended on the interpretation of “payment of the price”

19 See https://law.justia.com/cases/california/court-of-appeal/2021/a158118.html.

9/18


https://law.justia.com/cases/california/court-of-appeal/2021/a158118.html

A/CN.9/1262

10/18

and the nature of the asset in question, including whether digital currencies or assets
could be considered a valid “payment of the price” under article 53.

36. Relying on a uniform international interpretation of the CISG, it was said that
“payment of the price” was to be done using money. However, a narrow understanding
of what money would encompass could exclude non-State-issued, widely accepted
currencies, thereby limiting the relevance of the CISG for certain types of digital
currencies other than CBDCs. Conversely, a broader understanding (i.e. where money
functions as a medium of exchange, unit of account and store of value) could ensure
that “payment of the price” included stablecoins and cryptocurrencies used as
payment in commercial transactions, while excluding assets like NFTs and meme
coins, which lacked these monetary functions. The European Union Digital Content
Directive was cited as a relevant example, as it defined “price” to include digital
representations of value and explicitly encompassed virtual currencies. While CBDCs
and stablecoins might more easily fall within the scope of “payment of the price”
using a broad interpretation, the status of cryptocurrencies remained unclear, with
stronger arguments favouring their inclusion when used in commercial transactions.
The CISG was ultimately deemed adaptable to modern digital payment innovations,
reinforcing its continued relevance to the current digital landscape.

Interoperability in cross-border digital payments

37. The panel aimed to discuss interoperability issues to identify any legal
challenges or gaps and to assess whether the UNCITRAL Model Law on the Use and
Cross-border Recognition of Identity Management and Trust Services (MLIT) might
serve as a workable building block for digital identity and trust-related issues in the
context of digital payments.

38. At the outset, it was observed that achieving interoperability in digital payments
hinged on addressing regulatory fragmentation and establishing a robust open data
framework, which standardized data sharing, formats, and taxonomies across
stakeholders. Proportionality in data laws and regulations, balanced governance
frameworks, and regulatory cooperation across jurisdictions were identified as
essential to enabling cross-border data flows while mitigating risks.

Building regional interoperability

39. It was emphasized that interoperability had to be built incrementally. Fostering
trust, data privacy, and security was critical, as concerns over financial crimes, fraud,
and digital identity theft often deterred stakeholders from sharing information.
Regional initiatives, such as the ASEAN cross-border payment initiatives
(e.g. Singapore-Thailand-Malaysia linkages), were presented as successful models for
progress (see para. 18 above).

40. Similarly, it was observed that progress had been made across the African
continent in developing digital identity frameworks to support cross-border payments
and trade, guided by regional initiatives such as the AfCFTA Digital Trade Protocol,
the African Union Interoperability Framework for Digital ID!! and the Smart Africa
Trust Alliance framework.!? These efforts had primarily focused on policy-level
coordination to address the proliferation of national identity systems and to promote
interoperability and mutual recognition across jurisdictions. Emphasis was placed on
pragmatic approaches to cross-border data exchange, including minimal data-sharing
models and binary verification mechanisms, in response to sensitivities around data
sovereignty. While early implementation efforts faced challenges due to limited
uptake of initial use cases, digital payments were identified as a critical and practical

! See https://au.int/en/documents/20231211/au-interoperability-framework-digital-id.
12 See https://smartafrica.org/wp-content/uploads/2020/12/BLUEPRINT-SMART-AFRICA-
ALLIANCE-%E2%80%93-DIGITAL-IDENTITY-LayoutY.pdf.
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application area, particularly given the role of identity in expanding access to
financial services for underserved populations lacking formal documentation.

41. It was further observed that emerging regional initiatives were increasingly
linking digital identity systems with payment use cases, including remittances,
cross-border trade facilitation, and verification at borders and ports, supported by
interoperable trust frameworks and digital public infrastructure approaches. Examples
were cited of corridor-based payment initiatives and mutual recognition arrangements
across subregions, highlighting the importance of scalable and replicable models.
Inclusivity remained a key consideration, particularly in ensuring that identity-linked
payment solutions were accessible across varying levels of technological infrastructure,
including low-tech environments, through approaches such as mobile-compatible
systems and digital wallets that could operate across both online and offline contexts.

42. It was suggested that future progress would depend on adopting modular, open,
and reusable system architectures rather than closed, rigid end-to-end solutions,
thereby fostering innovation and interoperability.

The European Union approach

43. It was explained that the European Union framework, primarily through the
successive Payment Services Directives and related regulations on electronic
identification and trust services, !> provided a detailed and prescriptive regime
governing payment services, including access, supervision, authentication and
liability. European Union services such as the Trans-European Automated Real-time
Gross settlement Express Transfer (TARGET)! and the TARGET Instant Payment
Settlement (TIPS) platform!® enabled real-time, cross-border settlement, reflecting a
model in which domestic and cross-border payments were functionally
indistinguishable. This model continued to evolve, with ongoing reforms to payment
services legislation and initiatives such as the proposed digital euro, as well as the
adoption of the Markets in Crypto-Assets Regulation, indicating a shift toward
accommodating digital assets and new payment instruments.

44. It was emphasized that payment systems depended on reliable identity
mechanisms, while identity systems required legal recognition to be trusted, particularly
in cross-border contexts. Although the European Union model might not be directly
replicable due to its basis in political and legal integration, its underlying principles,
particularly interoperability, instant settlement, and regulatory harmonization, offered
valuable insights for cross-border payment systems more broadly. European Union
payment regulation presupposed the existence of robust identity systems, whereas
UNCITRAL texts, in particular the MLIT, provided the legal foundation for their
recognition and cross-border use. Despite differences in approach, namely
prescriptive at the regional level and neutral at the international level, both the
European Union and UNCITRAL frameworks converged on key aspects such as
authentication, security, and liability. It was said that this layered approach supported
coherence across jurisdictions and technological developments, and that UNCITRAL
texts played a crucial role in facilitating interoperability and trust in cross-border
e-commerce.

Ways to address identity fragmentation through decentralized systems

45. It was observed that organizational identity (i.e. the verified digital representation
of a legal entity) remained a central yet fragmented challenge in global trade and
digital payments, with the proliferation of identifiers, inconsistent data across systems,
and human errors creating inefficiencies and risks in cross-border transactions.
Greater regulatory requirements and globalization had compounded this fragmentation,

«

See https://finance.ec.europa.eu/consumer-finance-and-payments/payment-services/payment-

services_en.

14 See https://eur-lex.europa.eu/EN/legal-content/summary/trans-european-automated-real-time-
gross-settlement-express-transfer-system-target.html.

15 See www.ecb.europa.eu/paym/target/tips/html/index.en.html.
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underscoring the need for interoperable, verifiable, and widely recognized identity
frameworks. In this context, the global Legal Entity Identifier (LEI) system'¢ was
presented as a form of digital public infrastructure that provided a standardized,
globally accessible identifier linked to reliable reference data, enabling discoverability,
resolvability, and verifiability across systems. LEI, supported by a governance
framework and open data architecture, functioned as an interoperability layer
connecting local and global identity systems, and could be extended through
verifiable digital credentials to support authentication and authorization in digital
transactions.

46. It was further observed that the integration of standardized identifiers such as
LEI into payment and trade ecosystems was gaining momentum, particularly through
alignment with global standards and regulatory initiatives. Reference was made to
developments in payment messaging standards and international recommendations
promoting the use of structured identifiers to enhance transparency, reduce fraud and
improve straight-through processing in cross-border payments. While legal
frameworks, including those developed in international forums, provided the basis for
digital trade, technical standards and identity infrastructures were essential to
operationalize interoperability and trust. It was suggested that further work could
focus on embedding digital identity concepts within existing legal instruments,
promoting the use of global standards, and clarifying the role of identifiers across
payment chains, including for originators, beneficiaries, and intermediaries, thereby
strengthening compliance, reducing errors, and supporting more efficient and secure
digital transactions.

Possible updates to the UNCITRAL Model Law on International
Credit Transfers

47. The panel considered whether it might be desirable and feasible to update the
MLICT by broadening its scope and clarifying the legal obligations and liabilities of
parties involved in cross-border payments or whether it would be advisable to develop
a new instrument.

48. It was explained that the MLICT was designed as a private law framework for
cross-border business-to-business payments in a bank-centric environment
characterized by sequential execution through identifiable intermediaries. While the
MLICT provided clear default rules governing payment orders, acceptance, execution,
and completion within a linear chain of institutions, contemporary payment systems
had evolved significantly, with execution now taking place through multi-party,
platform-based, and functionally distributed arrangements involving both bank and
non-bank actors. Modern payment ecosystems included fintech platforms, APIs, and
emerging forms of payment through tokenized money, stablecoins, and CBDCs,
resulting in a shift from institution-based to function-based payment chains. Those
new forms of payment, accompanying the use of new types of currencies, generally
involved their own payment systems and mechanisms (e.g. platforms, e-wallets and
distributed ledgers) that were outside the MLICT’s scope and not fully consistent with
its rules. This evolution created a structural mismatch between the MLICT’s
assumptions and current practices, particularly in areas such as timing of payment
finality, allocation of liability, and responsibility for failures or misdirection within
complex, layered transactions. Such mismatch was said to create legal uncertainty in
cross-border transactions, as risk allocation was increasingly governed by fragmented
contractual arrangements rather than harmonized default rules, leading to
inconsistencies and higher costs, particularly for MSMEs.

49. It was further explained that this shift implied the need to reconsider
foundational legal concepts, moving from account-based notions towards possession-
based systems. “Control” over a digital asset — a notion that could be clarified during
work to update the Model Law on Secured Transactions (see A/CN.9/1260) based on

16 See www.gleif.org/en.
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the understanding of that notion in UNCITRAL e-commerce texts, particularly
MLETR - could serve as the legal analogue to possession of a physical banknote,
with transfer of control constituting the operative mechanism of payment. Digital
payment innovations, particularly those based on “digital coins,” introduced a
paradigm more analogous to cash or banknotes, where value was transferred directly
from payer to payee, albeit through digital platforms. In this context, such instruments
could function as “electronic banknotes,” characterized by direct transferability,
independence from underlying accounts, and the potential for final settlement through
control of the asset rather than through interbank processes.

50. It was suggested that the MLICT did not fully reflect the complexity and
objectives of modern payment ecosystems. Work should envisage digital, networked
payment chains and include expanding the MLICT’s scope beyond traditional credit
transfers, providing a legal characterization of digital payment instruments,
modernizing core legal concepts to cater for real-time payments and multiple
intermediaries (such as payment service providers, receiving and issuing banks,
payment networks and fintech actors), addressing recurring issues such as failure,
misdirection, allocation of risks and liability, payment finality and discharge of
obligations, transparency and user protections, interoperability across systems and
jurisdictions, conflict-of-law rules, and the integration of robust identity and trust
frameworks. It was also stressed that updating the current infrastructure in a
technology-neutral manner would be essential to align legal frameworks with
evolving payment systems and to support the continued digitalization of cross-border
trade, recognizing the distinct role of UNCITRAL in that respect. It was further
stressed that such endeavour should carefully avoid areas outside the scope of
UNCITRAL’s mandate, particularly consumer protection or AML/CFT standards.

Round table discussion and outcomes of the Colloquium

51.  The summary round table provided an opportunity to synthesize and discuss the
private law issues that had been identified, particularly in cross-border contexts. Such
issues included uncertainty regarding payment finality, the discharge of obligations
and the recognition of cross-border payments, the allocation of liability where
transactions failed or automated systems malfunctioned, and contract formation,
consent and enforcement in relation to smart contracts and Al-driven transactions.
Participants noted that many of the issues were interrelated and stemmed from the
increasing digitalization of payment systems, the growing use of platform-based and
automated arrangements and, in some cases, the use of new types of digital assets.
While the Colloquium did not focus on digital currencies as such, it was recognized
that developments in digital currencies could directly affect payment systems and give
rise to legal questions relevant to UNCITRAL’s mandate.

52. The following summarizes the key outcomes of the Colloquium, as discussed
during the round table.

Legal challenges
Payment finality

53.  Akey issue identified concerned when a payment was regarded as legally “final”
and irrevocable in the context of cross-border digital payment transactions. This
question was amplified by the increasing use of new payment systems and, in some
cases, new types of currencies or assets operating within those systems. Divergences
existed not only across jurisdictions but also across payment modalities, with different
legal systems and payment arrangements deeming payments final at different stages
of the transaction process. Such divergences created legal risk and uncertainty as to
when payment obligations were discharged (see paras. 57-59).

54. It was emphasized that uncertainties around payment finality affected both
traditional electronic payments and newer, platform-based arrangements. For example,
some platform or e-wallet systems might display funds as credited to a beneficiary
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before settlement was legally complete, creating a disconnect between the apparent
availability of funds and legal finality of a payment transaction. Platform-based or
account-based systems might blur ownership or control of funds, leaving beneficiaries
uncertain as to whether transferred value was irrevocably theirs. In blockchain-based
environments, the converse risk could arise, as payments became legally or
technically irreversible once recorded on a distributed ledger, even where an error or
fraud had occurred, and effective redress mechanisms were lacking.

55. In cross-border payment chains, differences in the timing of settlement and
finality could give rise to insolvency risks, for instance where a party became
insolvent after a payment had been initiated but before it was deemed final under the
applicable law. Such risks were said to be especially acute for MSMEs, which often
depended on timely access to funds and might have limited capacity to absorb delays
or reversals.

56. Reference was made to approaches in UNCITRAL texts, including the MLICT,
which contained a rule on payment finality, linking the completion of a credit transfer
to the acceptance of the payment order by the beneficiary’s bank (see MLICT,
art. 19), as well as to more recent e-commerce texts. It was suggested that, in digital
environments, control over an electronic record or asset — as reflected, for example,
in the MLETR and comparable approaches in domestic law (e.g., UCC, see para. 32)
— could serve as a functional and technology-neutral anchor for determining payment
finality, while remaining adaptable to different system architectures and future
developments.

Discharge of payment obligations

57. Closely related to questions of finality, legal uncertainty was identified with
respect to whether and when a payment obligation was discharged in cross-border
transactions involving new payment systems or digital assets. The growing use of
stablecoins, tokenized deposits, and other digital representations of value challenged
traditional distinctions between money, payment instruments, and property, and
domestic legal characterizations often diverged. As a result, uncertainty might arise
as to whether a particular transfer of digital value constituted valid performance of a
contractual payment obligation.

58. This uncertainty was illustrated by discussions on the use of crypto-assets as
means of payment under existing sales law frameworks, including the CISG. There
was a lack of clarity as to whether payment had to be made strictly in State-issued
currency, or might also be satisfied through other assets (e.g. whether a stablecoin
payment discharged a payment obligation), potentially giving rise to residual liability
and undermining cross-border predictability. It was emphasized that uncertainty
regarding discharge could persist even where a payment was technically final, for
example where payment was sent to the wrong beneficiary.

59. It was suggested that these challenges could be addressed through the
development of technology-neutral principles or standards clarifying when payment
obligations were discharged, regardless of the specific technology, digital currency or
asset, or system used. Such an approach could build on UNCITRAL’s work on
e-commerce and payments,'” as well as on the use of distributed ledger technology in
trade,'® and could enhance legal certainty and predictability while accommodating
continued innovation in payment systems and assets.

=)

See MLICT, footnote to art. 19, which includes a suggested rule regarding discharge of an
obligation of the originator to the beneficiary of the payment for States that might wish to adopt
it.

See Guide on legal issues relating to the use of distributed ledger technology in trade, paras. 82—107,
https://uncitral.un.org/sites/default/files/media-documents/EN/Texts/UNCITRAL/2516855¢-
ebook-accessible.pdf.
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Rights and obligations of the parties, risk allocation, liability and redress

60. Digital payments redistributed risk in ways that were not fully captured by
existing private law frameworks. It was frequently unclear which party bore the risk
and liability for delayed payments, failed settlements, incorrect execution, or fraud,
including in fast and instant payment systems where verification time was reduced.

61. Liability outcomes were said to differ both across jurisdictions and systems and
could depend in practice on which participant was deemed to “control” the payment
process. However, the notion of control itself remained insufficiently clarified. In
both centralized and decentralized systems, users might lack effective remedies when
transactions failed, and contractual allocations of risk might not provide adequate
protection or predictability in cross-border settings.

62. Specific challenges were identified in relation to blockchain-based payments,
where the decentralized nature might make it difficult to allocate responsibility in
cases of error or fraud. The increasing use of smart contracts and Al-driven
transactions was also said to raise novel issues of attribution, consent, and liability,
particularly where transactions were executed automatically across borders without
human intervention. It was again emphasized that the lack of redress was a significant
issue with respect to blockchain-based payments.

63. These challenges pointed to the need for clear and comprehensive private law
rules addressing the rights and obligations of parties, allocation of risk and liability,
and availability of redress, suited to various payment systems, including automated,
instantaneous, and multi-intermediary payment environments. It was said that such
rules could complement UNCITRAL’s texts and ongoing work in related areas.

Interoperability issues and fragmentation

64. The importance of interoperability and digital identity in enabling secure and
efficient cross-border digital payments was emphasized. Issues inherent to the
electronic form of transactions — such as authentication, levels of assurance, security
and service reliability — were treated differently across jurisdictions, creating
obstacles to seamless cross-border operation. These challenges were compounded by
fragmentation in the applicable legal and regulatory frameworks, including those
governing payments, identity and data.

65. It was observed that clarity and mutual recognition could be enhanced with
respect to digital identity in the payments context, building on UNCITRAL texts,
including MLIT, and preserving a technology-neutral approach. At the same time, the
extent to which interoperability issues should be addressed might depend on the
nature of the payment system involved.

66. Effective interoperability was also said to depend on trusted cross-border data
sharing, yet legal uncertainty persisted with respect to data localization requirements,
data protection rules, and lawful access for compliance and security purposes.
Fragmentation in these areas was identified as a systemic obstacle to interoperability,
including with respect to fraud detection, sanction screening and the use of Al-driven
compliance tools. Divergent licensing regimes, KYC requirements, AML/CFT
standards, and consumer protection frameworks further compounded these
difficulties, with disproportionate impacts on MSMEs and businesses in developing
countries. Improving mutual compatibility and regulatory coherence — while
preserving domestic regulatory autonomy and, where applicable, party autonomy —
could significantly enhance interoperability and reduce transaction costs. It could also
be particularly helpful for MSMEs engaging in international commerce, as
fragmentation in these areas increased costs and hindered growth.

67. The importance of carefully considering intersections with areas and issues
generally falling outside the scope of UNCITRAL’s mandate (such as AML/CFT,
licensing regimes, and consumer protection) was emphasized. It was further noted
that, while there were intersections with regulatory matters falling outside such scope,
UNCITRAL had experience in navigating complicated legal issues which interfaced
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with regulatory matters, such as the work on the MLIT, as well as the ongoing work
on default rules for data provision contracts.

2. Cooperation and coordination

68. In light of the Colloquium’s stocktaking of relevant international and regional
instruments and initiatives (e.g. AfCFTA, WTO Agreement on E-Commerce, G20
Roadmap, DEFA) and efforts by other organizations (e.g. WTO, World Bank,
ASEAN, BIS, FSB, OECD, HCCH), the importance of cooperation and coordination
with various organizations and other stakeholders, including the private sector, on any
work to develop harmonized rules or standards for digital payments was emphasized.

69. With respect to the WTO, it was observed that any work by UNCITRAL should
take into account the WTO Agreement on E-Commerce and be consistent with
relevant provisions of that agreement, including for instance Article 10 (Electronic
Payments).!® It was further observed that a potential UNCITRAL text on digital
payments could provide the legal infrastructure necessary to implement or otherwise
support such provisions, as well as payment-related provisions in other regional and
bilateral agreements on digital trade.

70. With respect to the HCCH, it was observed that cross-border digital payments
raised issues of jurisdiction, applicable law and other private international law
considerations, and that any work by UNCITRAL should be coordinated closely.
There could be mutual benefit in coordination as the HCCH’s EG was developing
Explanatory Guidance concerning private international law issues arising in the
cross-border use and transfer of CBDCs and was considering broader questions
relating to cross-border digital payment systems and other forms of digital value used
in payments, whereas UNCITRAL’s work could focus on digital payment systems and
payment transactions, with the respective work potentially not just being in alignment
but supportive of the other.

3. Preliminary input on next steps

71.  Colloquium participants provided preliminary input on possible next steps. It
was widely felt that there was a need, particularly in the cross-border context, for
clear rules, principles or standards on payment finality, discharge of payment
obligations, obligations of the parties as well as risk allocation and liability, including
in cases of failed, erroneous or delayed payments, and redress. It was further said that
it would be feasible to develop technology-neutral principles or standards applicable
to both existing payments and payment systems, as well as innovative ones. In this
way, existing and new payments and payment systems could be put on similar rails,
in a way which was technology neutral, future proofed and proportionate. It was also
said that any work should give due regard to party autonomy, in particular to choose
what legal framework would apply to their contractual arrangements.

72. The potential benefits of work by UNCITRAL included greater legal certainty,
particularly in cross-border transactions, lowering costs of transactions and
improving the speed at which they were completed, layering onto and supporting the
implementation of payment-related provisions in free trade and digital economy
agreements, as well as potentially unlocking liquidity for use by businesses in
investment and trade. In doing so, such work could support innovation and economic
growth, developing countries in need of greater investment and trade, MSMEs in need
of timely access to funds and financial inclusion.

WTO, Incorporation of the Agreement on Electronic Commerce into Annex 4 of the WTO
Agreement, WT/GC/W/963/Rev.1 (3 Dec. 2025),
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/GC/W963R 1.pdf&Open=T
rue; see also WTO, Information on the Agreement on Electronic Commerce, para. 4.11
https://yamaraja.work/english/tratop _e/ecom_e/information_on_agreement ecom.pdf.
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Additional developments

73. The Commission may wish to note the following three developments, which
took place after the Colloquium.

74. First, at the Colloquium on “Harmonizing law in the age of digital trade and
finance — digital assets and platforms” (10—13 February 2026, New York), expert
input relevant to the exploratory work on digital payments was received (see
A/CN.9/1259, summary of panel 9 on online marketplaces). For instance, a
representative of a large online marketplace elaborated on the role of digital platforms
in creating new markets, particularly for MSMEs and the challenges faced by sellers
when engaging in cross-border trade. Cross-border payments were identified as a
persistent bottleneck, and the need for modern and harmonized legal solutions
addressing digital payments was emphasized. It was also noted that international trade
law needed to keep pace with the deployment of Al systems to initiate transactions
and the use of digital assets to settle payments. Public law regulation and private law
harmonization should not be seen as alternatives but rather as complementary; the
former providing oversight, the latter providing consistency and certainty. In
connection with this presentation, the following views were provided, which largely
aligned with the digital payments-related outcomes of the Colloquium, particularly
that there could be an opportunity for UNCITRAL to play a convening and clarifying
role in a few areas at the intersection of digital trade, private law, and payments,
including with respect to:

* Recognition of payments as integral to trade performance: how settlement,
funds availability, and intermediary roles could be more explicitly reflected in
model laws or guidance relating to digital platforms and international sales;

* Alignment of private law concepts across borders: including clarity on the legal
characterization of platform-facilitated payments, allocation of risk among
buyers, sellers, platforms, and payment service providers, and the treatment of
funds in transit;

o Interoperability and neutrality principles: considering whether common
principles could support interoperability across payment instruments and
systems used in cross-border trade, without prescribing specific technologies or
business models; and

* Support for MSMEs’ participation in digital trade: examining how legal
certainty around payments, settlement timing, and dispute resolution could
reduce barriers for smaller firms engaging in international commerce.

75. Second, at the invitation of the HCCH and further to the need for coordination
mentioned above (see para. 70), the secretariat participated on 30 March 2026 in the
fifth meeting of the HCCH’s EG on CBDC:s to present the exploratory work on digital
payments. The presentation was intended to raise awareness of such work and to
support coordination and cooperation between UNCITRAL and the HCCH in this
regard.

76. Third, on 2 April 2026, the secretariat co-organized an online panel on “Digital
Payment for Paperless Trade”, together with the United Nations Economic and Social
Commission for Asia and the Pacific (ESCAP), the Pacific Islands Forum and the
Economic Research Institute for ASEAN and East Asia (ERIA). The panel included
a presentation by the secretariat on the exploratory work on digital payments and the
outcomes of the Colloquium, insights on digital payments in China and the Beijing
Pilot Free Trade Zone, a Pacific Islands perspective on digital currencies, electronic
and mobile money, and a regional perspective on digital payments in Southeast Asia,
including a comparison of different digital payment provisions in trade agreements.

17/18


https://undocs.org/en/A/CN.9/1259

A/CN.9/1262

18/18

IV.

Way forward

77. The Commission may wish to request the secretariat to conduct further
preparatory work to develop — in consultation with experts and coordination with
interested organizations, including through expert group meetings or a colloquium —
technology-neutral rules, principles or standards with a view to addressing the legal
challenges identified in chapters II and III. Subject to the Commission’s
consideration, the preparatory work could consider whether it would be feasible to
address those challenges by substantially revising the MLICT or preparing a new
instrument.

78. In order to avoid too broad of an agenda, it would continue to be necessary to
scope the work, including with respect to digital currencies and areas or issues outside
of UNCITRAL’s mandate. The preparatory work could focus on digital payment
systems and transactions, in particular (i) payment finality; (ii) the discharge of
payment obligations; (iii) rights and obligations of the parties, risk allocation, liability
and redress; and (iv) interoperability and fragmentation issues, to the extent that they
relate to private, commercial law aspects (for instance building on the MLIT and the
work on data provision contracts) but not regulatory matters generally outside the
scope of UNCITRAL’s mandate (e.g. banking supervision, AML/CFT, licensing,
consumer protection), though carefully considering intersections with those matters
as necessary.

79. The preparatory work could be reported to the Commission for consideration,
with a view to a Working Group undertaking work on digital payments at a later stage.
Alternatively, the Commission may wish to consider authorizing the secretariat to
utilize conference resources allocated to a working group to conduct a joint
UNCITRAL — HCCH session to coordinate and facilitate alignment between the
respective workstreams (see para. 70); and/or mandating a working group to conduct
work on digital payments, beginning as early as spring 2027.
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II.

I11.

About this note

1. This note outlines the preparatory work conducted by the secretariat on
consolidating and compiling UNCITRAL texts on electronic commerce. After
recalling the background (chapter II), it describes the assumptions and approaches
underlying the exercise (chapter III) and presents a detailed outline of a draft
consolidated text (chapter IV). It concludes by suggesting a way forward for
advancing the exercise (chapter V).

Background

2. At its fifty-seventh session, in 2024, the Commission requested the secretariat
to conduct a stocktaking exercise to examine all UNCITRAL texts that referred to
electronic aspects, including UNCITRAL texts on electronic commerce and other
substantive law texts that included provisions on electronic aspects (A/79/17,
paras. 296 and 299). The Commission also requested that the stocktaking exercise
include a survey of the incorporation by States of UNCITRAL texts on electronic
commerce into their domestic legislation and the inclusion of such texts in
international commitments concerning paperless trade.

3.  The outcome of the stocktaking exercise (A/CN.9/1226, paras. 35-58) and the
results of a supporting study by the International and Comparative Law Research
Center (A/CN.9/1234, para. 8) were presented to the Commission at its fifty-eight
session, in 2025, together with a proposal by the secretariat to carry out preparatory
work to consolidate existing UNCITRAL texts on electronic commerce
(A/CN.9/1226, paras. 30—34 and 59—64). The Commission requested the secretariat
to proceed with consolidating those texts into a single legislative text, including by
preparing guidance material on their consistent implementation, adding that the
outcome of that work could be submitted to a working group for review at a later
stage (A/80/17, para. 242).

Methodology

4.  Work on preparing a consolidated text, reflected in chapter IV below, has
conformed to the approach outlined in the proposal to the Commission and builds on
the stocktaking exercise. It has focused on compiling provisions of the following texts
(referred to collectively in this note as the “UNCITRAL texts on electronic
commerce”):

() UNCITRAL Model Law on Electronic Commerce (1996) with additional
article 5 bis as adopted in 1998 (MLEC);

(b) UNCITRAL Model Law on Electronic Signatures (2001) (MLES);

(¢) United Nations Convention on the Use of Electronic Communications in
International Contracts (2005) (ECC);

(d) UNCITRAL Model Law on Electronic Transferable Records (2017)
(MLETR);

(¢) UNCITRAL Model Law on the Use and Cross-border Recognition of
Identity Management and Trust Services (2022) (MLIT); and

(f) UNCITRAL Model Law on Automated Contracting (2024) (MLAC).

5. The stocktaking exercise identified provisions on electronic aspects that are
included in other UNCITRAL substantive law texts (A/CN.9/1226, annex). While the
consolidation exercise has not focused on compiling those provisions, it has been
informed by those provisions, including the provisions on electronic negotiable cargo
documents included in the United Nations Convention on Negotiable Cargo
Documents (“NCD Convention™).
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6.  Preparatory work has been guided by observations made within the Commission
and Working Group IV about the object and purpose of the consolidation exercise:

(a) The Commission recognized the utility of the exercise in ensuring the
coherent application of UNCITRAL texts on electronic commerce and identifying any
legislative gaps (A/80/17, para. 241), which is particularly pertinent to possible future
work on paperless trade facilitation (see also A/CN.9/1264). As work advances on
developing a consolidated text, it might be desirable to include annotations that
identify corresponding provisions in various UNCITRAL substantive law texts and
comment on their interaction with the consolidated text. As such, the consolidated
text could contribute to a comprehensive and systematic presentation of the
UNCITRAL “approach” to the use of electronic means in international trade, which
would not only assist States in enacting those substantive law texts, but also inform
work at UNCITRAL on new substantive law texts that refer to electronic aspects, as
demonstrated by work within Working Group II on electronic arbitral awards and
electronic notices of arbitration;

(b) As previously noted within the Commission (A/79/17, para. 251), Working
Group IV considered a proposal to consolidate UNCITRAL texts on electronic
commerce at its sixty-sixth session (Vienna, 16—20 October 2023) in the context of
its work on the use of artificial intelligence and automation in contracting. It was
acknowledged within the Working Group that a consolidated text could support
technical assistance activities and provide an opportunity to reaffirm the continued
relevance of those texts despite the passage of time and intervening technological
developments in trade (A/CN.9/1162, para. 91). It may be noted that this benefit is
particularly relevant as the texts continue to be referenced in digital trade agreements, !
prompting renewed attention on their uptake, which, as demonstrated by the
stocktaking exercise, remains uneven;

(c) It was also cautioned within the Working Group that a consolidated text
should avoid detracting from encouraging States to join the ECC and avoid redrafting
existing provisions (ibid.). In a similar vein, it may be added that a consolidated text
should be sensitive to commitments made by States in digital trade agreements with
regards to the adoption or enactment of specific texts. It might be desirable for
annotations included in the consolidated text (see subpara. (a) above) to identify the
provenance of individual provisions. Some adjustments should be expected in order
to ensure the internal coherence of the text.

7. Moreover, a consolidation would need to account for the evolution of
UNCITRAL texts on electronic commerce over time (see A/CN.9/1226, paras. 30-34).
For instance, the ECC updates several provisions of Part I of the MLEC that reflect a
shift in focus from the use of electronic data interchange (EDI) and similar
technologies to Internet-based technologies, while the MLETR may replace Part I of
the MLEC. Such evolution was anticipated when the MLEC was adopted; as stated in
its guide to enactment, UNCITRAL “intends to continue monitoring the technical,
legal and commercial developments that underline the Model Law” and “might,
should it regard it advisable, decide to add new model provisions to the Model Law
or modify the existing ones”. Provisions of the ECC on automated contracting have
in turn been updated and supplemented by those of the MLAC.

8. Other differences between UNCITRAL texts on electronic commerce are less
clear cut and may raise policy questions requiring further consideration. For instance,
while provisions of the MLIT on the designation of reliability, by which the reliability
of a trust service is assessed before it is used (“ex ante”), and obligations of trust
service providers may be seen as updating corresponding provisions of the MLES
relating to certification services, other provisions of the MLES (e.g. on enhanced
methods for electronic signatures and the obligations of relying parties) were not
included in the MLIT, raising questions as to how those other provisions might apply

! The term “digital trade agreement” is used to refer to preferential trade agreements containing
provisions on electronic commerce or digital trade, or stand-alone agreements on those matters.
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in a consolidated text. Similar questions arise with respect to certain functional
equivalence rules in the MLEC and the MLETR, which were revised in the MLIT but
only in the context of the use of trust services. Some of these issues are earmarked in
chapter IV below.

9.  Work has also been guided by the experience of the secretariat in carrying out
technical assistance activities to support the domestic enactment of UNCITRAL texts
on electronic commerce. Regard has also been had to the Commonwealth Model Law
on Digital Trade, published by the Commonwealth Secretariat in 2025, which builds
upon the UNCITRAL texts on electronic commerce and supports their
implementation among Commonwealth member countries in a single omnibus bill, as
well as other initiatives to establish enabling legal frameworks for digital trade, such
as the Law on Trading with Modern Technological Means of the United Arab
Emirates.?

10. By its nature, the consolidated text would compile provisions in existing texts.
However, it is conceivable that other legislative texts on electronic commerce (or
digital trade) might be added over time. As noted in paragraph 30 of A/CN.9/1226,
UNCITRAL texts on electronic commerce form the backbone of digital trade law, yet
they do not cover all legal issues related to digital trade. UNCITRAL texts are
essentially concerned with electronic transactions. To put it into context, they address
matters covered by three articles in the section of the recently concluded Agreement
on Electronic Commerce® on “enabling electronic commerce”. While not all matters
covered by that agreement would be amenable to work by UNCITRAL, other matters
covered in the section are the subject of ongoing exploratory and preparatory work of
the Commission, including in the areas of digital payments (A/CN.9/1262) and
paperless trade (A/CN.9/1264). Additionally, work being undertaken by Working
Group IV on data provision contracts addresses matters covered in other digital trade
agreements.*

11. With that context in mind, the consolidated text prepared by the secretariat is
consistent with a “modular” approach so as to accommodate the potential addition of
legislative texts on digital trade that may be developed by UNCITRAL in future,
whether on the matters already identified in the preceding paragraph, notably
paperless trade (as contemplated in A/CN.9/1262) or other matters, such as digital
platforms (A/CN.9/1259) and digital assets (A/CN.9/1260). It has been observed
within Working Group IV that the recent work programme of the Working Group has
reflected a shift in focus from “electronic commerce” to “digital trade”, which is
understood to comprise not only new means of trading (e.g. digital platforms), but
also new types of transactions (e.g. data transactions) and new items being traded
(e.g. digital assets) (A/CN.9/1197, para. 74). Consistent with that shift, and in contrast
to the existing texts on electronic commerce, ongoing work on various topics of
digital trade at UNCITRAL is primarily concerned with substantive law issues. The
shift in focus would not appear to be an obstacle to adopting a “modular” approach;
indeed, such an approach would appear to promote greater coherence in the growing
body of international digital trade law, centred on a common notion of data. It would
also be in keeping with the central and coordinating role that UNCITRAL plays within
the United Nations system in addressing legal issues related to the digital economy
and digital trade (A/74/17, para. 211).
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Federal Law By Decree No. 14/2023, presented at the sixty-seventh session of Working Group 1V
(A/CN.9/1197, para. 73) and references in the joint proposal by the UAE and Spain for possible
future work on legal aspects of digital trade, with a special focus on digital platforms
(A/CN.9/1227).

3 The text of the agreement, which resulted from negotiations among members of the World Trade
Organization in the Joint Statement Initiative on Electronic Commerce, is contained in the
document WT/MIN(26)/42 (27 April 2026).

* The link between work on data provision contracts and cross-border data flows was described to

the Commission in A/CN.9/1117, para. 21(a).

V.26-06981


https://docs.un.org/A/CN.9/1226
https://docs.un.org/A/CN.9/1262
https://docs.un.org/A/CN.9/1264
https://docs.un.org/A/CN.9/1262
https://docs.un.org/A/CN.9/1259
https://docs.un.org/A/CN.9/1260
https://docs.un.org/A/CN.9/1197
https://docs.un.org/A/74/17
https://docs.un.org/A/CN.9/1197
https://docs.un.org/A/CN.9/1227
https://docs.un.org/A/CN.9/1117

A/CN.9/1263

IV. Draft consolidated text

V.26-06981

12. This chapter presents an outline of a consolidated text on electronic commerce,
which is structured as follows:

(a) General provisions;

(b) Use of electronic means in general;

(c¢) Electronic contracting, including the use of automated systems;
(d) Electronic transferable records;

(e) Reliability and trust services;

(f) Identity management services.

13. Due to the word limit, it does not reproduce the text of all provisions. Those that
are reproduced take the form of legislative provisions as found in the UNCITRAL
texts on electronic commerce.

General provisions

Definitions

14. A consolidated text would include a provision that compiles the definitions
found in UNCITRAL texts on electronic commerce. Definitions of terms used in the
draft are set out in table 1.

Table 1

Definitions

Term Reference

“Automated system” MLAC, arts. 1(1)(a) and 1(2)
“Communication” ECC, art. 4(a)

“Data message” MLAC, art. 1(b)

“Electronic record” MLETR, art. 2

“Electronic transferable record” MLETR, art. 2

“Information system” MLEC, art. 1(f); ECC, art. 4(f)
“Originator” MLEC, art. 1(e); ECC, art. 4(d)
“Place of business” ECC, art. 4(h)

“Transferable document or instrument”  MLETR, art. 2

“Trust service” MLIT, art. 1(1)

“Trust service provider” MLIT, art. 1(m)

15. A provision could also be included to streamline provisions that aid the
interpretation of certain recurring terms, such as provisions dealing with:

(a) Determination of a party’s “place of business” (ECC, art. 6; MLETR, art. 14);

(b) Assessment of the “integrity” of information (MLEC, art. 8(3)(a); ECC,
art. 9(5)(a));
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(2)

(b)

(c) References to the law “requiring” a particular paper-based form as
including circumstances where the law provides consequences in the absence of that
form (ECC, art. 9(2), (3) and (4); MLIT, arts. 9 and 16);>

(d) References to the use of a “method” being subject to a reliability
requirement (see para. 54 below).

Scope of application
General

16. Because they apply to different types of transactions, UNCITRAL texts on
electronic commerce contain different provisions on scope of application. While the
MLEC applies in the context of “commercial activities”, the MLIT applies also in the
context of “trade-related services”, which may encompass transactions with
government agencies that are not commercial in nature (e.g. transactions involving
customs authorities operating a single window for import and export formalities).®
Similarly, the application of the ECC does not depend on the civil or commercial
character of the relevant parties or contract, although it does require the parties to
have their place of business in different states, thus applying only to international
contracts. As a starting point, the scope of application provision of a consolidated text
would reflect the broadest of those provisions (MLIT, art. 2(1)).

17. Further consideration could be given to including specific exclusions from
scope (e.g. ECC, art. 2).

Saving provisions

18. UNCITRAL texts on electronic commerce commonly feature a variety of saving
provisions that clarify when and how the texts apply. Such provisions may clarify the
limited application of the text to avoid interference with domestic law requirements,
such as those relating to information disclosure (ECC, art. 7 and 13; MLETR, art. 5;
MLAC, art. 9) or to reaffirm the enabling nature of the text (ECC, art. 8(1); MLIT,
art. 3(1)). They may also preserve the application of mandatory laws on matters that
may intersect with the application of the text (MLETR, art. 1(2); MLIT, art. 2(4);
MLAC, art. 2(2)), such as those relating to data privacy and protection and the
protection of consumers. While such provisions may not always be strictly necessary,
they can serve as an important signal to requirements found elsewhere, such as laws
regulating specific transactions or the use of particular methods. A consolidated text
could reproduce such provisions, as necessary.

Scope of application

1. This Law applies to electronic means used in the context of commercial
activities and trade-related services.

2. Nothing in this Law affects the application of any rules of law that may require
a person to disclose information or relieves a person from the legal consequences of
a failure to do so or of making inaccurate, incomplete or false statements in that
regard.

3. Nothing in this Law requires a person to use or accept data messages or to use
or accept an identity management or trust service.

4. Nothing in this Law affects the application of any law applicable to data privacy
and protection, the protection of consumers, or the design, commissioning, operation
or use of automated systems.

5 Cf. para. 67 of the explanatory note to the MLETR: UNCITRAL Model Law on Electronic
Transferable Records (United Nations publication, Sales No. E.17.V.5).

6 See para. 104 of the guide to enactment of the MLIT: UNCITRAL Model Law on the Use and
Cross- border Recognition of Identity Management and Trust Services (United Nations
publication, Sales No. E.23.V.10).
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Party autonomy

19. UNCITRAL texts on electronic commerce differ in the extent to which they
recognize the ability of the parties to derogate from the provisions of those texts by
agreement (A/CN.9/1226, para.19). In general, such an ability is recognized for
provisions on electronic contracting and electronic transferable records. However, it
tends not to be recognized for functional equivalence provisions, particularly so far
as they relate to form requirements constituting mandatory law or engaging public
policy,’ although the agreement of the parties may still be relevant in applying the
reliability requirement to those provisions. The formulation of a party autonomy
provision in a consolidated text would therefore require further consideration,
including in conjunction with the list of relevant factors for determining reliability. A
starting point could be the provision contained in the MLETR (art. 4).

Party autonomy

1.  The parties may derogate from or vary by agreement the following provisions
of this Law: [...].

2. Such an agreement does not affect the rights of any person that is not a party to
that agreement.

Interpretation

20. The text would reproduce the general rule on the interpretation of UNCITRAL
texts (MLEC, art. 3; MLES, art. 4(1); ECC, art. 3; MLIT, art. 4; MLAC, art. 3).

Interpretation

1. In the interpretation of this Law, regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance of good
faith.

2. Questions concerning matters governed by this Law which are not expressly
settled in it are to be settled in conformity with the general principles on which this
Law is based.

Use of electronic means in general

Legal recognition of data messages

21. The MLEC (art. 5) introduced a general rule giving legal recognition of data
messages based on the principle of non-discrimination against the use of electronic
means. The rule was supplemented by a rule (art. 5 bis) giving cognizance to the fact
that, in an electronic environment, information contained in a paper document may
be contained in multiple data messages. A consolidated text would reproduce both
rules.

Legal recognition of data messages

1. Information shall not be denied legal effect, validity or enforceability solely on
the grounds that it is:

(a) In the form of a data message;

(b) Not contained in the data message purporting to give rise to such legal
effect, but is merely referred to in that data message.

7 See para. 21 of the guide to enactment of the MLEC: UNCITRAL Model Law on Electronic
Commerce with Guide to Enactment 1996 with Additional Article 5 bis as Adopted in 1998
(United Nations publication, Sales No. E.99.V.4).
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(2)

(b)

22. It would also reproduce provisions of UNCITRAL texts on electronic commerce
that apply the general rule to the use of electronic means in specific contexts,
including (i) legal proceedings, (ii) contracting, (iii) the life cycle of transferable
documents and instruments, and (iv) the provision of identity management and trust
services. For the most part, those provisions could be contained in sections of the text
dedicated to the relevant context.

23. With regard to legal proceedings, the MLEC introduced a rule on the
admissibility of data messages in evidence (art. 9(1)) and the evidential weight of
their contents (art. 9(2)). The consolidated text could reproduce the rule on
admissibility. Further consideration should be given to whether to retain a special rule
on evidential weight.

Admissibility of data messages

In any legal proceedings, nothing in the application of the rules of evidence shall
apply so as to deny the admissibility of a data message in evidence:

(a) On the sole ground that it is a data message;

(b) If it is the best evidence that the person adducing it could reasonably be
expected to obtain, on the grounds that it is not in its original form.

Satisfying paper-based requirements by using data messages
General

24. The text would reproduce the rules found in the various UNCITRAL texts on
electronic commerce that allow paper-based requirements to be met in an electronic
environment, which are particularly relevant for paperless trade. Those rules apply a
functional equivalence approach by prescribing the basic functions of the relevant
paper-based requirement such that the requirement is met by using electronic means
if those functions are fulfilled (A/CN.9/1226, para. 10). For this reason, they are
commonly referred to as “functional equivalence rules”. Significantly, those rules
presuppose the existence of paper-based requirements that are established in other
law, and which could not otherwise be met by using electronic means.

25. From a review of the UNCITRAL texts on electronic commerce, the following
general observations may be made about the functional equivalence rules:

(a) The rules are concerned with requirements inextricably linked to “offline”
phenomena, notably requirements of form and — in the case of the MLETR —
possession;

(b) The basic functions of form requirements are about assuring certain
qualities of information contained in a paper document or some other physical
medium, particularly its origin and integrity — these qualities presuppose an
identifiable person or time associated with an action taken in the life cycle of the
document. The basic functions of possession requirements are about assuring the
qualities of the document being possessed, namely its controllability — this quality
presupposes an identifiable object that can be possessed by an identifiable person;

(c) Using electronic means to satisfy those requirements is subject to a
reliability requirement (i.c., use of a “reliable method”).

Writing requirement

26. The MLEC (art. 6(1)) introduced a functional equivalence rule for a legal
requirement that information (or a document containing the information) be in written
form. The rule was reproduced in the ECC (art. 9(2)) and the MLETR (art. 8) and is
contained in several UNCITRAL substantive law texts.
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27. A consolidated text would reproduce the MLEC rule. Annotations identifying
the corresponding provisions of other UNCITRAL substantive law texts and their
interaction with the consolidated text would be added.

Writing requirement

Where the law requires information to be in writing, that requirement is met by a data
message if the information contained therein is accessible so as to be usable for
subsequent reference.

Original requirement

28. The MLEC (art. 8(1)) introduced a functional equivalence rule for a legal
requirement that information (or a document containing the information) be in its
original form. The rule is concerned with assuring the integrity of the information.
The rule was reproduced with slight revisions in the ECC (art. 9(4)) but was not
retained as a stand-alone rule in the MLETR but integrated into the functional
equivalence rule for a legal requirement for a transferable document or instrument
(art. 10(1)(b)(iii)).® It is contained in several UNCITRAL substantive law texts.

29. A consolidated text would reproduce the revised ECC rule, with adjustments to
streamline references to the reliability requirement and to the assurance of integrity
(see para. 15 above).

Original requirement

Where the law requires information to be made available or retained in its original
form, that requirement is met by a data message if:

(a) A method is used to retain the integrity of the information from the time
when it was first generated in its final form, as a data message or otherwise; and

(b) Where it is required that information be made available, that information
is capable of being displayed to the person to whom it is to be made available.

30. Further revisions to the rule could be considered in view of developments in
UNCITRAL electronic commerce texts since the ECC. In particular, consideration
could be given to removing elements relating to requirements to make available and
retain information, e.g. by deleting the words “made available or retained” in the
chapeau and by deleting paragraph (b) entirely. Those elements are not as much
concerned with the originality of information as with procedures for “presenting” and
“archiving” information, respectively, which are commonly subject to special
requirements prescribed by the authorities to which the information is presented or
regulatory authorities.® Removing elements relating to the requirement to retain
information would also avoid overlap with the functional equivalence rule for
electronic archiving that was introduced in the MLIT (art. 19).

Signature requirement

31. The MLEC (art. 7(1)) introduced a functional equivalence rule for a legal
requirement that information (or a document containing the information) be signed.
The rule is concerned with assuring the origin of the information, i.e., identifying the
person signing the information. A similar rule was included in the MLES (art. 6(1)
read with art. 2(a)). The MLEC rule was reproduced with revisions in the ECC
(art. 9(3)), and again in the MLETR (art. 9) and MLIT (art. 16). A provision on
electronic signatures is contained in several UNCITRAL substantive law texts.

32. A consolidated text would reproduce the revised ECC rule with adjustments to
streamline references to the reliability requirement (see para. 15 above). Annotations

V.26-06981

8 Explanatory note to the MLETR, footnote 5 above, paras. 189-190.
° Explanatory note to the ECC, para. 135.
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identifying the corresponding provisions of other UNCITRAL substantive law texts
and their interaction with the consolidated text would be added. A consolidated text
could provide an opportunity to clarify the interaction between the requirement to
“identify” the signatory for the purposes of the functional equivalence rule and the
concept of “identification” for the purposes of identity management, which is referred
to as “authentication” in some contexts. !°

Signature requirement

Where the law requires a signature of a person, that requirement is met in relation to
a data message if a method is used:

(a) To identify the person; and

(b) To indicate the person’s intention in respect of the information contained
in the data message.

(e) Other requirements satisfied by using identity management and trust services

33. The MLIT introduced additional functional equivalence rules for paper-based
legal requirements that may be satisfied by electronic means using a trust service,
namely:

(a) The use of electronic seals to satisfy a requirement for a seal (art. 17);

(b) The use of electronic timestamping to satisfy a requirement for
information (or a document containing the information) to be timestamped (art. 18);

(c) The use of electronic archiving to satisfy a requirement for information (or
a document containing the information) to be retained (art. 19); and

(d) The use of electronic registered delivery services to satisfy a requirement
for information (or a document containing the information) to be delivered by
registered mail or similar service (art. 20).

34. The MLIT (art. 9) also introduced a functional equivalence rule for satisfying a
legal requirement for “offline” identification of a person (based on credentials in
paper or other physical form that are presented by the person) by electronic means
using identity management services.

35. A consolidated text would reproduce those rules. Further consideration should
be given to the extent to which these rules apply regardless of a trust service, and thus
whether they can be located alongside the existing functional equivalence rules or
whether they should be located in the chapter reproducing the regime for the provision
of trust services. This is particularly relevant for rules relating to electronic
timestamps and electronic archiving as the relevant rules in the MLIT (arts. 18 and 19)
replicate rules in earlier texts for satisfying retention and timestamping requirements
(MLEQC, art. 10(1), and MLETR, art. 13, respectively) that do not contemplate the use
of a trust service.

36. The MLIT (art. 21) also contains a rule on website authentication. As this is not
a functional equivalence rule,!! it would presumably be contained in a consolidated
text in the chapter reproducing the regime for the provision of trust services.

On the concept of “identifying” the signatory, see para. 117 of the guide to enactment of the
MLES, para. 117; on the distinction with “authentication”, see para. 94: UNCITRAL Model Law
on Electronic Signatures with Guide to Enactment (United Nations publication,

Sales No. E.02.V.8).

As noted in para. 220 of the guide to enactment of the MLIT, footnote 6 above, website
authentication does not satisfy any paper-based of “offline” requirement, even though article 21 is
formulated like a functional equivalence rule.
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Time and place of dispatch and receipt of data messages

37. The MLEC (art. 15) contains rules on the time and place at which a data message
is taken to have been sent or received. These rules were revised in the ECC (art. 10)
to take into account the use of Internet-based technologies.

38. In contrast to functional equivalence rules, these rules assist in determining time
and place in order to apply other laws that are already applicable to data messages,
which depend on such a determination. The application of those rules might
nevertheless raise uncertainties given the peculiarities of transmitting data messages,
which can occur within the same system and routinely involves systems operated by
a third party.

39. As astarting point, a consolidated text would reproduce the updated rules in the
ECC (art. 10) but retain references to “data messages” instead of “electronic
communications”. Consistency with the concepts of dispatch and receipt, as reflected
in the functional equivalence provisions on the use of electronic registered delivery
services, as introduced by the MLIT (see para. 33 above), as well as similar concepts
in other UNCITRAL substantive law texts could be further considered.

Attribution of data messages

40. The MLEC (art. 13) introduced a series of rules on the “attribution” of data
messages, which were not reproduced in the ECC. The rules are concerned not only
with attribution (in the sense of linking a data message to a person as the “originator”
of the data message), but also with allocating risk between the parties associated with
the use of data messages, which engages matters of substantive law.!? This might
explain why some of the rules — notably paragraphs 3 to 6 of article 13 — have not
been widely enacted.

41. The attribution of data messages generated by automated systems (which
constitute the “actions” carried out by automated systems) was further considered
during work on automated contracting. This resulted in the introduction of a new
provision in the MLAC (art. 6), which revised the position reflected in the MLEC
(art. 13(1)(b)).!* While the rule in the MLAC applies only in a contractual setting, its
application to a wide range of actions in the formation and performance of contracts
suggests that it could serve as a default rule for the attribution of data messages
generated by automated systems within the broader scope of the consolidated text.

42. As a starting point, a consolidated text could reproduce paragraph 1 and 2 of
article 13. Consideration could be given to replacing paragraph 2(b) with the rules on
attribution contained in the MLAC (art. 6). Consideration could also be given to
whether to retain the remaining paragraphs of article 13.

Acknowledgment of receipt

43. The MLEC (art. 14) contains rules on the acknowledgment of receipt of data
messages. The rules responded to business needs at the time for using systems of
acknowledgment of receipt. No such rules were contained in the ECC. Changes in
business needs and the exercise of party autonomy, together with the revised rules on
time and place of dispatch and receipt, may reduce the need for retaining such rules
in a consolidated text.

Electronic contracting, including the use of automated systems

Legal recognition of electronic contracting

44. The MLEC (arts. 11(1) and 12(1)) introduced provisions applying the general
rule on legal recognition (para. 21 above) to the use of electronic means in the specific

12 Guide to enactment of the MLAC, para. 59: UNCITRAL Model Law on Automated Contracting
with Guide to Enactment (United Nations publication, Sales No. E.25.V.4).
13 Ibid., para. 62.
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context of contracting. Those provisions give legal recognition to communications in
connection with the formation and performance of a contract, as well as to the contract
itself. A simplified provision was included in the ECC (art. 8(1)). The ECC (art. 12)
also introduced a specific rule giving legal recognition to contracts formed using an
automated system, which was refined and expanded in the MLAC (art. 5). The MLAC
also introduced specific rules giving legal recognition to contracts in computer code
and the use of dynamic information in contracting, which, while of particular
significance to automated contracting, are applicable to electronic contracting more
generally. '

45. A consolidated text would reproduce the provisions of the ECC as supplemented
by the MLAC.

Contract formation
1. A contract shall not be denied validity or enforceability on the sole ground that:
(a) Itis in the form of data messages;

(b) The terms of the contract are contained in data messages in the form of
computer code; or

(¢) The terms of the contract incorporate information from a data source that
provides information that changes periodically or continuously.

2. Acontract formed [or performed] using an automated system shall not be denied
validity or enforceability on the sole ground that no natural person reviewed or
intervened in any action carried out in connection with the formation [or
performance] of the contract.

Communications and actions

1. A communication shall not be denied legal effect, validity or enforceability on
the sole ground that it is in the form of a data message.

2. An action in connection with the formation of a contract shall not be denied
legal effect, validity or enforceability on the sole ground that the action involves
processing data messages containing information from a source that provides
information that changes periodically or continuously.

3. An action carried out by an automated system in connection with the formation
or performance of a contract shall not be denied legal effect, validity or enforceability
on the sole ground that no natural person reviewed or intervened in the action.

Satisfying paper-based requirements in electronic contracting

46. The ECC acknowledges that paper-based form requirements apply as much in
electronic contracting as they do to other electronic documents. The functional
equivalence rules for those requirements would be formulated in a consolidated text
so as to apply to the use of electronic means for communications in the formation and
performance of contracts (see paras. 27, 29 and 32 above).

Attribution of actions

47. The MLAC (art. 6) introduced a provision on the attribution of data messages
constituting the “actions” carried out by an automated system in a contractual setting.
A consolidated text would reproduce that provision. As noted above (paras. 40—42),
consideration could be given to applying the provision outside the contractual setting,
within the broader scope of the consolidated text.

12/18
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Attribution of actions carried out by automated systems

1.  As between the parties to a contract, an action carried out by an automated
system is attributed in accordance with a procedure agreed to by the parties.

2. If paragraph 1 does not apply, an action carried out by an automated system is
attributed to the person who uses the system for that purpose.

3. Attribution of an action carried out by an automated system shall not be denied
on the sole ground that the outcome was unexpected.

4. Nothing in this article affects the application of any rule of law that may govern
the legal consequences of attributing an action carried out by an automated system to
a person.

Additional provisions

48. The ECC introduced additional provisions dealing with substantive law issues.
One provision (art. 11) addresses the legal nature of proposals to conclude contracts
using interactive applications (e.g. a website). Another provision (art. 14) addresses
the correction of input errors made by a human interacting with an automated system.
A consolidated text would reproduce those provisions. For its part, the MLAC (art. 8)
introduced an optional provision that addresses unexpected actions carried out by
automated systems. A consolidated text would reproduce those provisions.

Invitation to make offers

A proposal to conclude a contract made through data messages which is not addressed
to one or more specific parties, but is generally accessible to parties making use of
information systems, including proposals that make use of interactive applications
for the placement of orders through such information systems, is to be considered as
an invitation to make offers, unless it clearly indicates the intention of the party
making the proposal to be bound in case of acceptance.

Input errors

1. Where a natural person makes an input error in a data message exchanged with
the automated system of another party in connection with the formation or
performance of a contract and the automated system does not provide the person with
an opportunity to correct the error, that person, or the party on whose behalf that
person was acting, has the right to withdraw the portion of the data message in which
the input error was made if:

(a) The person, or the party on whose behalf that person was acting, notifies
the other party of the error as soon as possible after having learned of the error and
indicates that he or she made an error in the data message; and

(b) The person, or the party on whose behalf that person was acting, has not
used or received any material benefit or value from the goods or services, if any,
received from the other party.

2. Nothing in this article affects the application of any rule of law that may govern
the consequences of any error other than as provided for in paragraph 1.

Unexpected actions carried out by automated systems

1.  Unless otherwise agreed by the parties, where an action carried out by an
automated system is attributed to a party to a contract, the other party to the contract
is not entitled to rely on that action if, in the light of all the circumstances:

(a) The party to which the action is attributed could not reasonably have
expected the action; and
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(b) The other party knew or could reasonably be expected to have known that
the party to which the action is attributed did not expect the action.

2. Nothing in this article affects the application of any rule of law or agreement of
the parties that may govern the legal consequences of an action carried out by an
automated system.

D. Electronic transferable records

1. Legal recognition of electronic transferable records

49. The MLETR (art. 7) introduced a provision applying the general rule on legal
recognition (para. 21 above) to the specific context of electronic transferable records.
It also introduced a provision to facilitate the cross-border use of electronic
transferable records based on the principle of non-discrimination against geographic
origin (art. 19), as well as a provision giving cognizance to the fact that, in an
electronic environment, additional information, including dynamic information, may
be included in a transferable document or instrument. A consolidated text would
reproduce those provisions.

Legal recognition of electronic transferable records

1. A transferable document of instrument shall not be denied legal effect, validity
or enforceability on the sole ground that it is in the form of an electronic record.

2. An electronic transferable record shall not be denied legal effect, validity or
enforceability on the sole ground that it was issued or used abroad.

Additional information in electronic transferable records

Nothing in this Law precludes the inclusion of information in an electronic
transferable record in addition to that contained in a transferable document or
instrument.

2. Satisfying paper-based requirements by using electronic transferable records
(a) General

50. The MLETR acknowledges that paper-based writing and signature requirements
apply as much to electronic transferable records as they do to other electronic
documents. The functional equivalence rules for those requirements would be
formulated in a consolidated text so as to apply to both (see paras. 27 and 32 above).

51. The MLETR introduces new functional equivalence rule that allow electronic
means to be used to satisfy legal requirements associated with dealings in paper-based
transferable documents and instruments, which combines original requirement with a
“singularity” and “control” requirement.!> The MLETR also introduces additional
functional equivalence rules for legal requirements during the life cycle of a
transferable document or instrument, notably timestamping, endorsement and
amendment. A consolidated text would reproduce those rules. Further consideration
would need be given to the interaction between the rule on timestamping (art. 13) and
the rule on electronic timestamping in the MLIT (art. 18), as foreshadowed above
(para. 35).

The concept of control as the functional equivalent of possession, but not as determinative of
proprietary issues in the context of digital assets, was explored during stream one of the
Colloquium on “Harmonizing law in the age of digital trade and finance — digital assets and
platforms” (see A/CN.9/1260, paras. 8—16).
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Requirement for a transferable document or instrument

Where the law requires a transferable document or instrument, that requirement is
met by an electronic record if:

(a) The electronic record contains the information that would be required to
be contained in a transferable document or instrument; and

(b) A method is used:
(i) To identify that electronic record as the electronic transferable record;

(i) To render that electronic record capable of being subject to control from
its creation until it ceases to have any effect or validity; and

(iii) To retain the integrity of that electronic record.

Possession requirement

1. Where the law requires a transferable document or instrument to be possessed,
that requirement is met with respect to an electronic transferable record if a method
is used:

(a) To establish exclusive control of that electronic transferable record by a
person; and

(b) To identify that person as the person in control.

2. Where the law requires possession of a transferable document or instrument to
be transferred, that requirement is met with respect to an electronic transferable
record through the transfer of control over the electronic transferable record.

Endorsement requirement

Where the law requires the endorsement in any form of a transferable document or
instrument, that requirement is met with respect to an electronic transferable record
if:

(a) The information required for the endorsement is included in the electronic
transferable record;

(b) That information is accessible so as to be usable for subsequent reference;

(c) A method is used:

(i) To identify the endorser; and

(i1) To indicate the endorser’s intention in respect of that information.

Amendment requirement

Where the law requires the amendment of a transferable document or instrument, that
requirement is met with respect to an electronic transferable record if a method is
used for amendment of information in the electronic transferable record so that the
amended information is identified as such.

Change of medium

52. The MLETR (arts. 17 and 18) introduces rules on change of medium, which
allows for a transferable document or instrument to be switched between paper and
electronic form. As a starting point, a consolidated text would reproduce those rules.
Further consideration could be given to revising those rules along the lines of the
corresponding provision in the NCD Convention (art. 17).

15/18



A/CN.9/1263

16/18

Reliability and trust services

Reliability generally

53. With the exception of the written requirement, the functional equivalence rules
in UNCITRAL texts on electronic commerce incorporate a “reliability” requirement
for the method used to fulfil the relevant function. The requirement was designed to
be applied after the fact (or “ex post”), on a case-by-case basis (e.g. by a court in the
event of a dispute that impugned the method used).

54. The reliability requirement has evolved over time. For instance, wording to
reaffirm the relative notion of reliability has become standardized (the method must
be “as reliable as appropriate” for the fulfilment of the functions for which it is use),
while a provision preventing the reliability requirement from being needlessly
invoked has been developed (applying where the method did in fact fulfil the relevant
function). A consolidated text would reflect that evolution.

Reliability of methods generally
For the purposes of this Law, the method shall be:

(a) Asreliable as appropriate for the fulfilment of the functions for which the
method is being used, in light of all the circumstances; or

(b) Proven in fact to have fulfilled the functions by itself or together with
further evidence.

Reliability where a trust service is used

55. The reliability requirement has also evolved to establish a list of relevant factors
for determining reliability, as well as to introduce a mechanism for the ex ante
designation of reliability to which additional legal effect is attached (in the form of a
presumption of reliability). That evolution is reflected in the MLIT (arts. 22 and 23),
which applies the list of relevant factors to methods that use a trust service and
provides for the ex ante designation of reliable trust services. Those provisions of the
MLIT would be reproduced in a consolidated text. Further consideration should be
given to whether and how the list of relevant factors should apply to methods that do
not use a trust service (whether or not provided by a third-party trust service provider),
in which case it is conceivable that the list would be incorporated into the general
provision on reliability outlined above (para. 54).

56. As foreshadowed in A/CN.9/1226 (para. 60), a consolidated text would provide
an opportunity to address the interaction between the MLES and MLIT. The MLIT
departs from the approach taken in the MLES with respect to electronic signatures in
several ways. For example, the MLIT does not contemplate the use of “enhanced”
methods for electronic signatures that are associated with a higher level of reliability
(cf. MLES, art. 6(3)), which enjoy additional legal effect without the need for
designation. Nor does it contemplate the use of electronic signatures to fulfil the
function of integrity (cf. MLES, art. 6(3)(d)) or establish obligations for relying
parties (cf. MLES, art. 11).

Reliability of methods using trust services

1. In determining the reliability of a method used by a trust service, the
circumstances may include [the list of relevant factors set out in MLIT, art. 22].

2.  In determining the reliability of the method, no regard shall be had:
(a) To the geographic location where the trust service is provided; or

(b) To the geographic location of the place of business of the trust service
provider.

3. A method used by a designated trust service is presumed to be reliable.
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4.  Paragraph 3 does not limit the ability of any person:
(a) To establish in any other way the reliability of a method; or

(b) To adduce evidence of the non-reliability of a method used by a designated
trust service.

Legal recognition of trust services

57. As trust services essentially involve data messages asserting the qualities of
other data (e.g. a certificate related to an electronic signature), the general rule on the
legal recognition of data messages would apply. The MLIT (art. 13) introduced a
provision applying the general rule in the specific context of trust services, regardless
of whether a designated trust service was used. A consolidated text would reproduce
such a provision.

Legal recognition of trust services

The result deriving from the use of a trust service shall not be denied legal effect,
validity, enforceability or admissibility as evidence on the sole ground that:

(a) [Itis in electronic form; or

(b) The trust service is not a designated trust service.

Obligations and liability with regard to the provision of trust services

58. The MLIT (arts. 14, 15 and 24) establishes obligations for trust service providers
and subscribers, as well as rules on the liability of the trust service provider for loss
caused to the subscriber or the relying party. A consolidated text would reproduce
those provisions.

Cross-border recognition of trust services

59. As further elaborated in the note on paperless trade (A/CN.9/1264), UNCITRAL
texts on electronic commerce have developed legal mechanisms that allow electronic
documents and data, whose qualities are assured in one jurisdiction, to enjoy the same
legal effect — and ultimately the same level of trust and acceptance — in another
jurisdiction. In that regard, the MLIT (arts. 26 and 27) provides for the cross-border
recognition of trust services by applying the principle of non-discrimination against
geographic origin in the designation of reliable trust services and the notion of
substantial equivalence in the levels of reliability, coupled with a mandate for
competent authorities in the respective jurisdictions to cooperate at a technical level.
A consolidated text would reproduce those provisions. It would also be complemented
by continued cooperation between the secretariat and other organizations in relation
to cross-border paperless trade facilitation.

Cross-border recognition of trust services

1. The result deriving from the use of a trust service provided outside [the enacting
jurisdiction] shall have the same legal effect in [the enacting jurisdiction] as the result
deriving from the use of a trust service provided in [the enacting jurisdiction] if the
method used by the trust service offers:

(a) At least an equivalent level of reliability, where the reliability levels
recognized by such jurisdictions are identical; or

(b) Substantially equivalent or higher level of reliability, in all other cases.

2. For the purposes of determining satisfaction of paragraph 1, regard shall be had
to recognized international standards.
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3. The trust service shall be presumed to satisfy paragraph 1 if the [competent
authority] has determined the equivalence, taking into account [the circumstances for
determining the reliability of trust services].

Cooperation

1.  The [competent authority] may cooperate with foreign entities by exchanging
information, experience and good practice relating to trust services, in particular with
respect to:

(a) Recognition of the legal effects of foreign trust services, whether granted
unilaterally or by mutual agreement;

(b) Designation of trust services; and

(c¢) Definition of levels of reliability of trust services.

Identity management services

60. A consolidated text would reproduce the provisions of the MLIT on (i) the legal
recognition of identity management (art. 5), (ii) obligations and liability with respect
to the provision of identity management services (arts. 6—8 and 12), (iii) the ex ante
designation of reliable identity management services (art. 11), and (iv) cross-border
recognition (arts. 25 and 27). It would also reproduce the functional equivalence rule
for identity management services (art. 9) and apply mutatis mutandis the provision on
the reliability of trust services outlined above (para. 55).

Way forward

61. Inlight of the work undertaken by the secretariat to prepare a consolidated text,
the Commission may wish to refer the text to Working Group IV for consideration as
it finalizes the ongoing work on data provision contracts. In doing so, the Commission
may wish to affirm the methodology that has guided preparatory work so far and
express views. It may wish to invite the Working Group to consider policy questions
raised by the consolidation exercise, including those identified above, with a view to
informing the further development of the consolidated text.

62. As detailed in the note on paperless trade (A/CN.9/1264), the Commission may
wish to consider the interaction between the consolidation exercise and possible
future work on paperless trade. Consistent with the “modular” approach described in
this note (see para. 11 above), it is conceivable that work on paperless trade could
form a component of the consolidated text. In that case, a working group could
eventually be mandated to review and further develop the text.
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I.

Introduction

1. At its fifty-seventh session, in 2024, the Commission requested the secretariat
to conduct a stocktaking exercise to examine UNCITRAL texts on electronic
commerce and other substantive law texts that include provisions on electronic
aspects. The Commission also requested that the stocktaking exercise include a survey
of the incorporation of UNCITRAL texts on electronic commerce into domestic
legislation and the inclusion of such texts in international commitments concerning
paperless trade. In the view of the Commission, the results of the stocktaking exercise
would assist the Commission in deciding on the next steps with respect to the
contribution of UNCITRAL texts on electronic commerce to paperless trade and on
whether further work was needed to prepare a document consolidating UNCITRAL
texts on electronic transactions, with a particular focus on supporting paperless trade. !

2. Atits fifty-eighth session, in 2025, the Commission had before it a note by the
secretariat on the stocktaking of UNCITRAL texts referring to electronic aspects
(A/CN.9/1226), which included an overview of the stocktaking exercise, an analysis
of the responses to the survey and an initial examination of the role of UNCITRAL
texts in facilitating paperless trade. The Commission also considered a proposal by
the Government of the Russian Federation on possible future work on legal aspects
of paperless trade (A/CN.9/1234), which suggested a two-tier approach:
(a) examining how existing UNCITRAL texts could enable paperless trade; and
(b) based on identified gaps and needs, preparing a harmonised text (A/CN.9/1234,
paras. 20-24).

3.  After discussion, the Commission requested the secretariat to continue its
preparatory work on enabling end-to-end trade digitalization and paperless trade,
emphasizing a step-by-step approach to the work, and agreed that a colloquium could
be held to explore the use of UNCITRAL texts on electronic commerce for paperless
trade with a view to presenting guidance text and possible model legislation on
paperless trade to the Commission for its consideration.?

4.  Based on that request, a Colloquium on Digital Payments and Paperless Trade
(the “Colloquium”) was held in Vienna from 19 to 22 January 2026. It addressed the
two respective topics, consistent with UNCITRAL’s efforts to provide an enabling
legal framework and guidance supportive of end-to-end trade digitalization (i.e. the
comprehensive transformation of international trade from paper-based, manual
processes into a fully digitalized ecosystem including for contracting, logistics,
customs clearance and finance, and involving the seamless exchange of documents
and data across the supply chain), of which digital payments and paperless trade are
two key components.3

5. This note briefly considers the notion of paperless trade and the relevance of
UNCITRAL texts to paperless trade (chapter II) and reports on the second part of the
Colloquium which focused on paperless trade (chapter III), as well as additional
developments in the preparatory work (chapter IV). It also proposes a way forward
for consideration by the Commission (chapter V).

(S}

w

A/79/17, para. 299. Among other things, the Commission considered a proposal by the Russian
Federation on possible future work on legal aspects of paperless trade (ibid., paras. 296-298).
A/80/17, para. 245. The Commission also noted the utility of the stocktaking exercise and
requested the secretariat to continue to compile and start to consolidate UNCITRAL texts on
electronic commerce into a single legislative text, including by preparing guidance material on
their consistent implementation, and to submit the outcome to a working group for review at a
later stage (A/80/17, para. 242). For the note by the secretariat on the preparatory work on the
compilation and consolidation of UNCITRAL texts addressing electronic aspects, see
A/CN.9/1263.

Further information on the background and objectives of the preparatory work on paperless trade
is contained in A/CN.9/1261, which was prepared for the Colloquium.
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II.

UNCITRAL texts and paperless trade

The notion of paperless trade*

6. As a general matter, the notion of paperless trade could be understood
differently. In a narrow sense, paperless trade concerns trade-related exchanges
involving private sector and government entities, particularly those involved in the
import, export and transit of goods. For example, that approach underpins the World
Trade Organization Trade Facilitation Agreement, which has as an aim, according to
its preamble, “further expediting the movement, release and clearance of goods,
including goods in transit”. That approach is also reflected in commitments in trade
agreements — to develop systems for submission and exchange of trade-related
documents and data in electronic form.

7. In a broad sense, paperless trade may be associated with electronic commerce
or digital trade, where those terms are sometimes used interchangeably. For example,
article 3(a) of the Framework Agreement on Facilitation of Cross-border Paperless
Trade in Asia and the Pacific (CPTA) defines “cross-border paperless trade” as “trade
in goods, including their import, export, transit and related services, taking place on
the basis of electronic communications, including exchange of trade-related data and
documents in electronic form” (see also para. 37 below).

8. In order to survey the applicable legal and regulatory landscape
comprehensively and to identify relevant legal issues, gaps or obstacles on which it
might be desirable and feasible for UNCITRAL to work, the Colloquium was
organized with a broader understanding of paperless trade in mind.

Relevance of UNCITRAL texts to paperless trade®

9.  The Commission may wish to recall that, for roughly 30 years, UNCITRAL texts
have contributed to establishing an enabling legal framework for electronic
commerce. These texts include:

* UNCITRAL Model Law on Electronic Commerce (1996) with Additional
Article 5 bis adopted in 1998 (MLEC);

* UNCITRAL Model Law on Electronic Signatures (2001) (MLES);

e United Nations Convention on the Use of Electronic Communications in
International Contracts (2005) (ECC);

* UNCITRAL Model Law on Electronic Transferable Records (2017) (MLETR);

* UNCITRAL Model Law on the Use and Cross-Border Recognition of Identity
Management and Trust Services (2022) (MLIT); and

* UNCITRAL Model Law on Automated Contracting (2024) (MLAC).

10. These texts are based on the fundamental principles of non-discrimination
between paper and electronic means and technology neutrality and apply a functional
equivalence approach to facilitating the use of electronic means to satisfy paper-based
form requirements. They apply in commercial and non-commercial settings, whether
by their terms alone (e.g. MLIT, art. 2(1)) or by extended application in their domestic
enactment.®

11. In the context of trade-related exchanges, UNCITRAL texts can be seen to
contribute to paperless trade on various levels, as outlined in A/CN.9/1226
(paras. 73-76).
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4 On the notion of paperless trade, see also A/CN.9/1226, paras. 67-70.
5 On how UNCITRAL texts support paperless trade, see also ibid., paras. 71-86.
¢ See A/CN.9/1226, paras. 30 and 71.
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Legal recognition of electronic means

12.  On one level, they give domestic legal recognition to electronic documents and
data,” including those submitted in the context of paperless trade. This is achieved on
the basis of the principle of non-discrimination against the use of electronic means,
which is contained in all texts. Documents submitted in the context of paperless trade
include bills of lading, certificates of origin, commercial invoices, packing lists and
insurance certificates, all of which are issued in electronic form (collectively “trade-
related documents in electronic form” or “electronic trade-related documents™).

Data assurance

13. Rules on legal recognition are complemented by rules that allow electronic
documents and data to satisfy paper-based requirements that would otherwise inhibit
the use of electronic means. Those rules, which are contained in all texts except the
MLAC, establish a legal framework for assuring certain basic “qualities” of data —
notably its origin and integrity — that promote trust in the information contained in
the data and facilitate acceptance of electronic documents that represent such data.?
While individual rules have their origins in the “functional equivalence” approach
(see A/CN.9/1226, para. 10), which calls attention to the basic functions of paper-
based requirements, the framework is also relevant to “digitally native” transactions
or information flows which have no paper-based equivalents, as demonstrated by the
rule on website authentication in article 21 of the MLIT. It is also relevant to
informing the development of form requirements for trade-related documents that are
“medium-neutral” (i.e. that do not presuppose the use of any particular medium (paper
or electronic)), as demonstrated by the UNCITRAL-UNIDROIT Model Law on
Warehouse Receipts (2024). Recent UNCITRAL texts recognize the role of “trust
services”, usually provided by third-party service providers, in providing assurance
of data quality, and attach additional legal effect to the use of trust services that are
designated as reliable by competent authorities in the enacting jurisdiction (see MLIT,
arts. 22 and 23).

14. A fundamental principle of the framework established under UNCITRAL texts
is technology neutrality, which provides that the law should not mandate or favour
the use of any specific technology or method, ensuring that legal frameworks remain
adaptable to evolving technologies.

Cross-border recognition

15. With the exception of the ECC, UNCITRAL texts on electronic commerce apply
to electronic transactions regardless of their international character (although even
the provisions of the ECC have been given domestic application in several States).
Yet end-to-end trade digitalization calls for legal recognition of electronic documents
throughout their life cycle, which may be relied upon beyond the jurisdiction whence
the document originates or indeed beyond the jurisdiction where a trust service
assuring the qualities of the data it contains is provided.

16. Here, UNCITRAL texts can be seen to contribute to paperless trade on an
additional level in that they provide legal mechanisms allowing electronic documents
and data, whose qualities are assured in one jurisdiction, to enjoy the same legal effect
— and ultimately the same level of trust and acceptance — in another jurisdiction. These
mechanisms include non-discrimination against the geographic origin of trust services
in determining the reliability of the methods they use or in designating the trust
service as reliable, as well as rules incorporating the notion of “substantially
equivalent level of reliability”, which facilitates the recognition of a foreign trust
service notwithstanding variation in the levels of reliability applied in the relevant
jurisdictions. These mechanisms are further enhanced by a rule authorizing the

4/18

7 For a discussion about the use of the term “electronic documents” see A/CN.9/1226,
paras. 23-24.
8 As noted in A/CN.9/1226, a document is a structured representation of data.
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I11.

competent authority in the enacting jurisdiction to cooperate with counterparts in
other jurisdictions, which is intended to facilitate agreement on common definitions
of technical standards at an administrative level.

17. As discussed below, while UNCITRAL texts provide a robust legal foundation
for paperless trade, legal obstacles continue to hinder their full and effective use in
practice, particularly in cross-border contexts.

Summary of the Colloquium on Digital Payments and
Paperless Trade, part II (21-22 January 2026)

18. Part II of the Colloquium aimed to further explore and analyse the use of
UNCITRAL texts on electronic commerce for paperless trade and to support the
preparation of a draft guidance document or possible model legislation on paperless
trade for consideration by the Commission. It consisted of six panel discussions
structured around five themes: (a) experiences in establishing an enabling legal
framework for paperless trade; (b) cross-border recognition of trade-related electronic
documents; (c) cross-border recognition of identity management and trust services;
(d) paperless trade and its legal challenges — regional and national perspectives; and
(e) facilitating exchanges with public entities. The following summarizes those
discussions, including the summary round table and outcomes of the Colloquium.

Experiences in establishing an enabling legal framework for
paperless trade

19. The panel examined the experiences of international and regional organizations
in developing legal and policy frameworks relevant to paperless trade.

Commonwealth Model Law on Digital Trade

20. The Commonwealth Model Law on Digital Trade (CMLDT) was presented, with
particular emphasis on the economic potential of digital trade for developing
countries and small island developing States.” The CMLDT was built upon existing
UNCITRAL texts on electronic commerce and reflected their underlying legal principles.
Designed as a comprehensive and modular legislative framework for digital trade, the
CMLDT enabled States to adapt its provisions to their domestic legal contexts, while
preserving cross-border compatibility. Among other things, it was pointed out that the
CMLDT acknowledged electronic communications involving government entities and
placed emphasis on reliability as a legal standard when doing so.'°

ASEAN Single Window and Digital Economy Framework Agreement

21. The panel then considered regional frameworks, through the experience of the
Association of Southeast Asian Nations (ASEAN). Reference was made to the
ASEAN Single Window,!! which enabled the secure electronic exchange of trade-
related documents between the competent custom authorities of ASEAN Member
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CMLDT and Guide to Enactment, available at: https://thecommonwealth.org/model-law-digital-
trade.

The Commission may wish to note that the Guide to Enactment to the CMLDT explains that,
although the CMLDT does not expressly authorize government entities to impose specific
requirements for documents and data submitted to them, it leaves room for such requirements to
be adopted to support administrative and operational effectiveness.

The ASEAN Single Window was established through a series of regional instruments: Agreement
to Establish and Implement the ASEAN Single Window (2005); Protocol to Establish and
Implement the ASEAN Single Window (2006); and Protocol on the Legal Framework to
Implement the ASEAN Single Window (2015). The Commission may wish to note that this
framework is used for certificates of origin issued by the authorities of the exporting State under
the ASEAN Trade-in-Goods Agreement. Available at: https://asean.org/wp-
content/uploads/2020/12/ASEAN-Trade-in-Goods-Agreement.pdf.
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States, based on mutual legal recognition and harmonized operational standards. '
Reference was made to the proposed ASEAN Digital Economy Framework
Agreement (DEFA), which aimed to broaden digital economic integration by
facilitating cross-border paperless trade through the integration of government-to-
government (“G2G”), business-to-government (“B2G”) and business-to-business
(“B2B”) exchanges. The DEFA was intended to align with internationally recognized
standards and model laws, illustrating how regional frameworks could operationalize
international legal standards."

Cross-border recognition of electronic trade-related documents

22. The panel explored legal impediments to the use of electronic trade-related
documents and considered which legislative or other measures could assist in
clarifying and addressing those impediments.

France

23. The panel first discussed France’s enactment of legislation based on the
MLETR, which sought to ensure consistency with relevant international rules and
standards, including Regulation (EU) 2024/1183 on establishing the European Digital
Identity Framework (eIDAS 2.0 Regulation)'* and existing international conventions
and UNCITRAL texts on electronic commerce. France sought to ensure cross-border
and cross-technology interoperability by relying on appropriate domestic legal
concepts, while maintaining minimal definitions, avoiding unnecessary legal
qualifications, and leaving technical matters to standard-setting bodies.'> Limitations
of private international law in determining the applicable law in digital environments
and the need for reliable methods to ensure security were highlighted.'® Concerns
were expressed regarding security risks in relation to crypto-assets, particularly in the
identification of parties and assets. While progress had been made, challenges
remained in relation to identification standards, including limitations on party
autonomy in determining levels of identification, the applicable law governing
authentication and identification, and the development of certification mechanisms.

China—Europe Land Corridor

24. 1In the context of the China—Europe Land Corridor, 7 it was noted that,
notwithstanding improvements in infrastructure and trade-related procedures,
progress regarding recognition of foreign electronic documents remained inconsistent
and fragmented, posing a number of coordination issues. Initiatives aimed at
streamlining cross-border trade procedures and electronic trade documentation
encountered significant obstacles due to complex data-regulation environments and
stringent digital-sovereignty frameworks often driven by evolving regulatory

=

Further information is available at: https://asean.org/our-communities/economic-
community/asean-single-window/.

Further information is available at: https://aseaneconomicforum.com/programs/DEFA.html.
Regulation (EU) 2024/1183 of the European Parliament and of the Council of 11 April 2024
amending Regulation (EU) No. 910/2014 as regards establishing the European Digital Identity
Framework. Available at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3 A320
24R1183.

See, for example, https://iccwbo.org/news-publications/policies-reports/standards-toolkit-for-
cross-border-paperless-trade/, which provides an overview of existing standards to support
adoption, identify potential gaps and promote interoperability.

See, for example, Law Commission of England and Wales, Digital assets and electronic trade
documents in private international law, illustrating the application of private international law in
the context of electronic trade documents and digital assets, available at:
https://lawcom.gov.uk/project/digital-assets-and-electronic-trade-documents-in-private-
international-law/.

The China—Europe Land Corridor refers to a set of rail routes connecting the People’s Republic
of China with European markets via Central Asia, the Russian Federation and Eastern Europe,
which are used for the overland transport of goods between Asia and Europe.
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frameworks. It was said that complex regulatory frameworks could impede
international trade and cross-border recognition and interoperability for countries
lacking the necessary legal and technical capacity. It was suggested to compile cross-
jurisdictional best practices and deliver targeted technical assistance to promote
broader and more equitable engagement in border and digital trade processes.

Transport Corridor Europe—Caucasus—Asia

25. Efforts were being made by the Transport Corridor Europe—Caucasus—Asia
(TRACECA) to advance digitalization and cross-border data exchange in both B2B
and G2G contexts along the corridor.!® It was noted that, while pilot initiatives had
demonstrated the feasibility of the exchange of documents and data in electronic form,
progress remained constrained by the absence of comprehensive legal frameworks.
Substantial gaps in the mutual recognition of foreign electronic signatures and
electronic documents were observed. The TRACECA secretariat was developing a
multilateral agreement for the mutual recognition of electronic documents and data to
support both G2G and B2G data exchanges, based on UNCITRAL texts on electronic
commerce and their principles. It was further said that, while the agreement would
support the recognition of qualified electronic signatures and the use of trust service
providers, interoperability among competent national authorities, and simplified
customs procedures, TRACECA member States !° had called for more detailed
provisions, including the specification of minimum data requirements and alignment
with national frameworks.

Practical challenges in the cross-border recognition of trade-related documents

26. It was noted that many trade digitalization initiatives had not been adequately
designed from the outset, often failing to take into consideration key elements,
including legal frameworks, underlying processes, user requirements, and the
requirements of neighbouring jurisdictions. Barriers to global data sharing were not
attributable to the technical characteristics of trade-related documents, but rather
arose from divergent domestic legal frameworks, inconsistencies in accreditation
standards, and a continued reluctance among authorities to recognize foreign
electronic trade-related documents. Additional barriers included non-interoperable
information systems, insufficient coordination among border agencies, continued use
of physical inspection procedures and the incomplete implementation of digitalization
measures. It was suggested that a comprehensive approach to strengthen the
acceptance of electronic trade-related documents should be taken, which would
require improved process design, greater alignment of regulatory frameworks, the
implementation of trusted trade environments, the adoption of interoperable
technological solutions and sustained inter-agency cooperation.

Cross-border recognition of identity management and trust
services

27. The panel underscored that cross-border recognition of identity management
and trust services was a legal, governance and coordination challenge which, in order
to be addressed, would entail enhancing or supplementing national trust frameworks
with an international, common regime, based on interoperability and mutual
recognition.
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Further information is available at: https://traceca-org.org/en/home/.

Further information on TRACECA member States (Armenia, Azerbaijan, Bulgaria, Georgia, Iran
(Islamic Republic of), Kazakhstan, Kyrgyzstan, Romania, Republic of Moldova, Tajikistan,
Tirkiye, Turkmenistan, Ukraine, and Uzbekistan) is available at: https://traceca-
org.org/en/countries/.
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Common obstacles

28. Experience across regions indicated common obstacles — that electronic
identification, electronic signatures and trust frameworks functioned effectively at the
national level but “stopped at the border” due to the absence of legal mechanisms for
recognizing foreign credentials. This resulted in duplicative procedures, including
repeated know-your-customer (KYC) checks, parallel onboarding processes and, in
some cases, a reversion to paper-based documentation, even where all parties
operated within advanced digital environments. Experiences from the Eurasian region
illustrated this gap, where the regulatory landscape remained fragmented with
differing national laws and reforms. Similar challenges were identified in the Middle
East and North Africa, where progress had been made in electronic identification,
trust services, and KYC infrastructures, but challenges still arose from the lack of
cross-border recognition, uncertainty regarding the reliability of foreign identity
credentials, fragmented approaches to the treatment of legal persons (as opposed to
natural persons), and reliance on bilateral or sector-specific solutions. In the Latin
American and Caribbean region, these constraints were further compounded by the
fact that cross-border transactions required varying levels of legal assurance, yet
cross-border recognition remained limited, exacerbating inefficiencies and legal
uncertainty.

29. It was emphasized that interoperability did not necessarily require uniform legal
or technical systems. Instead, it could be achieved through mutual recognition based
on functional equivalence. On that basis, practical pathways were identified,
including the development of mutual recognition agreements, the use of level of
assurance systems supported by trusted third parties, and the mapping of assurance
levels across systems. Progress could be effectively achieved through pilot projects
and regional initiatives, which allowed for the testing of interoperability in practice
and the gradual building of trust among stakeholders. Regional experiences illustrated
both the diversity of legal and institutional models and the emergence of common
principles, such as user-centric, risk-based approaches and the need for predictable
legal effects across borders. At the same time, the importance of robust governance
frameworks was stressed, including clear rules on liability, supervision and data
protection, as well as close cooperation between public authorities and the private
sector, recognizing digital identity as a core infrastructure for the digital economy.

eIDAS 2.0 framework

30. The panel then considered the centralized electronic identification and trust
services framework of the European Union, as established under the eIDAS 2.0
Regulation, as well as for comparison purposes the voluntary and collaborative digital
identification system in Canada. Despite structural differences, both approaches were
found to be based on core principles, including privacy, user control, transparency
and functional equivalence, demonstrating that interoperability depended on mutual
recognition of reliability and legal effects rather than on identical legal frameworks.
The absence of formal cross-border recognition mechanisms between Canada and the
European Union was identified as a key gap, highlighting the need for arrangements
to acknowledge electronic identification systems and trust services.

31. The panel also noted that the revised eIDAS 2.0 framework introduced
mandatory digital identity wallets for natural and legal persons, along with additional
trust services aimed at enhancing reliability and interoperability. At the same time,
challenges remained regarding legal characterization as well as the framework’s
extraterritorial application, particularly as recognition of foreign electronic
identification continued to be limited. Experiences in integrated regions, such as the
Nordic States, suggested that legal and conceptual misalignments continued to hinder
cross-border use. The importance of developing a global trust framework based on
shared supervisory, liability and security principles, supported by technical
interoperability and tested through pilot initiatives, was emphasized.
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32. The panel also discussed the Regulation (EU) 2020/1056 on electronic freight
transport information (eFTI Regulation) ?° as an example of a regional legal
framework enabling paperless trade.?! It was noted that the regulation combined
binding legal obligations for the acceptance of electronic data by public authorities,
common technical specifications for data exchange, certification requirements for
trust service providers, and cybersecurity measures. The European Union experience
underscored the importance of a three-tier regulatory approach, comprising primary
legislation, implementing measures and technical guidance.

Organisation for Economic Co-operation and Development

33. The panel discussed the legal aspects of digital identity systems from the
Organisation for Economic Co-operation and Development (OECD) perspective,
including the need for coherent national frameworks and cross-sector governance. It
was noted that aligning legal and technical standards across jurisdictions remained

challenging and that the absence of harmonized rules affected the cross-border

recognition of digital identities, credentials and electronic signatures. Particular
reference was made to the 2023 OECD Digital Government Index?? and the OECD
Recommendation on the Governance of Digital Identity.?* The findings of the OECD
Digital Government Index indicated significant variation across legal frameworks and
trust models, highlighting the need for legal alignment to support interoperability.
Trade agreements increasingly referred to digital identity but rarely provided for
operational implementation.

Paperless trade and its legal challenges — regional and national
perspectives

34, The Colloquium considered perspectives of regional commissions of the United
Nations and a multilateral development bank on the needs, policies and legal
infrastructure required to establish an enabling legal framework for cross-border
paperless trade. National experiences in establishing legal environments conducive to
paperless trade were shared, which reflected varying levels of economic and
technological development as well as different legal traditions.

United Nations Economic Commission for Europe)

35. The contributions of the United Nations Economic Commission for Europe
(UNECE) as an international standards body in operationalizing legal frameworks for
digital trade were presented. Technical standards, policy recommendations, and
implementation tools were key enablers in bridging the gap between legislative
frameworks and their practical implementation. Emphasis was placed on soft
infrastructure — understood as institutional, regulatory, and governance arrangements
— in ensuring cross-border compatibility, security and trust within digital trade
corridors.
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20 Regulation (EU) 2020/1056 of the European Parliament and of the Council of 15 July 2020 on
electronic freight transport information, which establishes a legal framework for the electronic
exchange of freight transport information and requires competent authorities to accept such
information in electronic form, available at: https://eur-lex.europa.cu/legal-
content/EN/ALL/?uri=CELEX%3A32020R1056.

21 Further information is available at: https://transport.ec.europa.eu/transport-themes/logistics-and-
multimodal-transport/efti-regulation_en.

22 QOrganisation for Economic Co-operation and Development (OECD), 2023 OECD Digital
Government Index: Results and Key Findings, which benchmarks government efforts to establish
the foundations for a coherent and human-centred digital transformation of the public sector,
available at: www.oecd.org/content/dam/oecd/en/publications/reports/2024/01/2023 -oecd-digital-
government-index blle8e8e/la89ed5e-en.pdf.

23 Available at: https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0491/.
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United Nations Economic and Social Commission for Asia and the Pacific

36. The panel considered the findings of a global survey on trade digitalization
conducted by the United Nations Economic and Social Commission for Asia and the
Pacific (ESCAP).>* The findings reaffirmed that, while significant progress had been
made in the digitalization of domestic trade processes globally, the cross-border
exchange of electronic trade-related documents continued to be constrained. Many
countries had implemented electronic customs systems and national single windows,
but cross-border interoperability among those systems remained limited. It was said
that the legal recognition of electronic documents and data was not consistent across
jurisdictions and that capacity constraints, particularly in developing regions,
persisted.

37. The panel further examined the CPTA, which was developed under the auspices
of ESCAP, to address persistent challenges in electronic trade facilitation.? It was
noted that the CPTA sought to promote harmonized standards and the cross-border
recognition of trade-related documents and data in electronic form and was guided by
the principles underlying UNCITRAL texts on electronic commerce. In its initial
phase of implementation, activities focused on the development of guidance
materials, trust-service frameworks, and pilot projects facilitating data exchange.?°

United Nations Economic Commission for Latin America and the Caribbean

38. Regional experiences in Latin America and the Caribbean were also considered,
where fragmentation of digital trade systems was identified as a significant challenge.
It was observed that, although many countries had introduced such systems, the
quality of implementation was not consistent and interoperability was limited. Legal
uncertainty regarding the recognition of electronic documents discouraged businesses
from adopting digital tools. In addition, capacity constraints, limited technical
expertise, and insufficient funding, were identified as obstacles. Possible measures
included readiness assessments, targeted capacity-building and scaling successful
pilot projects.

European Bank for Reconstruction and Development (EBRD)

39. It was emphasized, from the EBRD perspective, that the transition to paperless
trade required a coordinated approach encompassing investment, legal reform,
infrastructure development, and capacity-building. Drawing on case studies from
various jurisdictions, the persistence of legal barriers, including statutory
requirements for paper-based documentation, unclear legal frameworks governing
electronic signatures, and a lack of detailed implementing provisions were noted. It
was said that pilot initiatives had been effective in fostering stakeholder confidence
and testing interoperability prior to large-scale implementation.

Russian Federation

40. Recent developments in the Russian Federation towards cross-border paperless
trade were presented. These included the 2020 amendments to the law of the Russian
Federation on electronic signatures, which introduced the concept of trusted third
parties and provided for mutual recognition based on international agreements, as
well as the 2024 agreement between the Russian Federation and Belarus on the mutual
recognition of electronic signatures. Reference was made to a number of initiatives,
including pilot projects for cross-border electronic document exchange with multiple
jurisdictions, the expansion of the cross-border recognition of electronic signatures in
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25

26

United Nations Global Digital and Sustainable Trade Facilitation Survey, available at:
www.untfsurvey.org/.

United Nations Economic and Social Commission for Asia and the Pacific, Framework
Agreement on Facilitation of Cross-Border Paperless Trade in Asia and the Pacific, which aims
to enable the cross-border exchange of trade-related data and documents in electronic form,
available at: www.unescap.org/projects/cpta.

See the examples in A/CN.9/1226, para. 71.
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documents of title through private arrangements, and the development of draft
agreements and regulatory frameworks for the exchange of electronic data and
documents.?’ It was said that, regardless of national and regional arrangements, global
comprehensive legal frameworks and harmonized standards for the mutual
recognition of electronic trade-related documents remained lacking. The need for
consolidation of UNCITRAL texts on electronic commerce within a single
international legal framework for paperless trade was emphasised as both necessary
and beneficial.

Austria

41. An Austrian perspective on the European Union’s transition to electronic freight
documents under the eFTI Regulation was presented. The implementation of the
Regulation across European Union member States was seen as uneven. The eFTI
Regulation covered only freight data, and authorities were required to accept
electronic documents from 2027 while the use of eFTI by economic operators would
remain voluntary. It was said that analogue and digital systems, such as the electronic
consignment note under the Convention on the Contract for the International Carriage
of Goods by Road, would continue to operate in parallel. Concerns were expressed
regarding the level of investment required and the lack of integration between the
eFTI framework and other European Union digital transport initiatives, such as smart
tachographs. Ensuring consistent implementation of electronic freight document
systems across European Union member States was deemed essential, as mismatching
in datasets and systems hindered efficiency.

Republic of Korea

42. Inthe Republic of Korea, the centralized electronic bill of lading (eBL) registry
was subject to a number of operational and legal constraints. It was observed that
interoperability remained limited, that restrictive approaches were taken to the
recognition of foreign-issued eBLs, and that the system appeared technologically
rigid in comparison with emerging peer-to-peer and blockchain-based models. The
existing system required improvement as it might not be consistent with international
standards, including article 19(1) of the MLETR. Specific challenges arising under
the existing system were emphasized, including the lack of interoperability between
paper-based and eBLs, rigid procedural requirements in legislation that impeded the
adoption of new technologies, and that the statutory model vested issuance authority
in registry agencies rather than carriers. These challenges prompted the development
of pilot projects aimed at improving the use of electronic transferable records,
including legislative reforms to enable the recognition of foreign eBLs and the
consideration of instruments such as the MLETR and the United Nations Convention
on Negotiable Cargo Documents (NCD Convention) for adoption.?

Singapore

43. In Singapore, challenges associated with scaling cross-border digital trade arose
primarily from fragmentation, interoperability gaps, and legal uncertainty stemming
from closed trade platforms operating under distinct rules, standards and contractual
governance models, rather than from the absence of an enabling legal framework.
Notwithstanding the long-standing legal validity of eBLs, their use remained
minimal. In this context, it was highlighted that the adoption of eBLs had been
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27 The Commission may also wish to take note of recent legislative developments in the region,

including (a) the adoption in 2025 of the Digital Code of the Kyrgyz Republic, which established
a mixed recognition system combining ex ante and ex post approaches and introduced trusted
third parties and trusted service lists (see https://cbd.minjust.gov.kg/3-48/edition/35412/ru); and
(b) the adoption in 2026 of the Digital Code of the Republic of Kazakhstan, which relies on
trusted third parties for the mutual recognition of digital signatures and enables the international
use of identifiers (see https://adilet.zan.kz/eng/docs/K2600000255).

28 Further information on the NCD Convention is available at:
https://uncitral.un.org/en/ncdconvention.
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constrained by the requirement for all transacting parties to participate within the
same platform-specific contractual framework. An emerging initiative designed to
reconcile the structural and contractual rules of private platforms with cross-
ecosystem openness was presented. Recognition of electronic transferable records as
legally valid instruments based on the MLETR shifted the basis of trust from
platform-specific arrangements to a harmonized legal foundation, thereby reducing
reliance on proprietary systems.

United Kingdom of Great Britain and Northern Ireland

44. A perspective from the United Kingdom on establishing an enabling legal
framework for cross-border digital trade was presented. It outlined how the Electronic
Trade Documents Act 2023 was implemented, which was aligned with the MLETR,
to ensure functional equivalence between paper and electronic trade documents. This
reform had facilitated measurable gains in efficiency, cost reduction, and supply chain
performance, as demonstrated through multiple pilot projects and international trade
corridors. At the same time, the presentation underscored persistent challenges that
resonated across jurisdictions, including limited business awareness, especially
among small and medium-sized enterprises (SMEs), and uncertainty regarding cross-
border legal recognition, as well as private international law issues in cross-border
paperless trade.

Facilitating exchanges with public entities

45. The panel examined practical experiences in digitalizing interactions between
private actors and public authorities and identified challenges and opportunities for
establishing digital trade ecosystems at various levels.

China

46. The China Customs’ digital regulatory framework for cross-border e-commerce,
supported by domestic legislation and international standards, was presented.
Innovations included single-window data exchange, electronic identity verification,
big-data risk analysis, intelligent inspection systems, and electronic tax payment.
Case studies showed the effectiveness of these tools in detecting counterfeit goods
and identifying invasive species. It was emphasized that digitalization could enhance
trade efficiency and strengthen regulatory oversight.

El Salvador

47. The comprehensive customs modernization programme of El Salvador was
presented. Reforms began with institutional restructuring and legislative changes to
enable the legal recognition of electronic documents and electronic signatures. The
administration introduced automated declarations, a one-stop platform for
government agencies, electronic seals for shipment tracking and online authorization
procedures. It was said that over sixty administrative processes had been digitalized,
reducing processing times and increasing transparency. Future priorities included
regional cooperation and expansion of advance declaration systems. The accumulated
experience highlighted the importance of combining legal reform, digital
infrastructure, and institutional restructuring.

Georgia

48. The approach of Georgia, which integrated customs, tax administration, and
border agencies into a unified system enabling real-time data sharing, was presented.
It was noted that, under national legislation, electronic customs declarations were
mandatory, and that regulatory permits and licences were exchanged electronically
among the competent authorities. The implementation of a maritime single window
streamlined the submission of shipping documentation. Cooperation with financial
institutions facilitated the electronic processing of customs payments. However,
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challenges arose when electronic documents were used across jurisdictions.
Questions relating to liability and responsibility in artificial intelligence (Al)-assisted
decision-making remained to be addressed.

Private-sector initiative

49. It was emphasized, from the perspective of private sector stakeholders engaging
with public authorities, that targeted regulatory reform could facilitate technological
innovation. It was observed that the use of Al tools and systems to automate customs
declarations could enhance accuracy compared with manual filing. Initial legal
impediments to the use of automated systems arose from statutory language requiring
submission by a “person”, institutional resistance to automation, and uncertainty
regarding liability frameworks for fully automated systems. It was said that regulatory
caution and outdated legal terminology could impede the adoption of technological
innovation.

Round-table discussion and outcomes of the Colloquium

50. The round-table discussion that followed the panels offered an opportunity to
distil and discuss the issues and obstacles identified during the Colloquium. As a
general matter, it was widely felt that UNCITRAL texts could serve as the necessary
legal infrastructure for paperless trade, but that various interrelated legal, regulatory,
operational and technical issues and obstacles hindered the development and
implementation of paperless trade.

51. These issues and obstacles included: (a) limited adoption and lack of awareness
of UNCITRAL texts; (b) gaps, inconsistencies and lack of coherence in legal
frameworks; (c) cross-border recognition and operationalization challenges; (d) data
governance and regulatory constraints on cross-border data flows; and (e) constraints
of contract-based trust frameworks.

52. It was also widely felt that consolidation of existing UNCITRAL texts relevant
to paperless trade could be useful, echoing the view expressed at the Commission
regarding the utility of such an exercise (A/80/17, para. 241). It was added that a
consolidated text could be complemented by additional provisions or guidance to
address some of the issues and obstacles distilled and discussed in the round table. It
was suggested that the end product should be flexible to cater for regional diversity
while strengthening global legal coherence and supporting the practical uptake of
electronic documents and data.

53. The following summarizes the next steps on possible future work on the topic
of paperless trade, as identified at the Colloquium.

Issues and obstacles to paperless trade
Limited adoption and lack of awareness of UNCITRAL texts

54. A key obstacle identified during the Colloquium was the limited adoption of
UNCITRAL texts in the context of paperless trade, despite being widely referenced
as an international benchmark for legally enabling paperless trade.? In that context,
it was indicated that this might, in part, reflect a lack of awareness as to the scope and
applicability of UNCITRAL texts, especially in B2G and G2G exchanges, as well as
their application in paperless trade.

V.26-06790
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See also A/CN.9/1226, para. 72 (noting that “the use of UNCITRAL texts in paperless trade is
still limited. Even in jurisdictions enacting UNCITRAL texts and applying them to all types of
electronic transactions, the legal recognition of electronic documents and data submitted to
public authorities may be subject to additional requirements.”).
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Gaps, inconsistencies and lack of coherence in legal frameworks

55. A closely related issue was the partial and uneven implementation in enacting
jurisdictions of the principles underlying UNCITRAL texts, in particular technology
neutrality. It was emphasized that mandating the use of a specific technology or
method for electronic documents and data created obstacles to developing coherent
and comprehensive legislative frameworks for paperless trade.

56. It was noted that UNCITRAL texts on electronic commerce had evolved over
time and had often been implemented sequentially by States, rather than as part of a
single, coordinated legislative reform. Different UNCITRAL texts had been enacted
at different points of time, with varying degrees of alignment among electronic
commerce legislation and other legislation.

57. For example, the persistence of statutory requirements mandating the
submission of paper documentation for particular sectors undermined the principles
of UNCITRAL texts. Misalignment was noted between legal regimes governing
negotiable instruments and broader frameworks on electronic commerce or trust
services. It was also noted that the submission of electronic trade-related documents
to public authorities was often subject to additional formal, technical requirements.
This fragmentation, both within domestic legal frameworks and with respect to
submissions to public authorities, resulted in inconsistencies within national systems.

Cross-border recognition and operationalization challenges

58. Another significant legal obstacle to paperless trade related to the lack of widely
adopted and operational legal frameworks or provisions for the cross-border
recognition of services supporting electronic signatures and other trust services. In
that context, various issues were discussed, including the ongoing reluctance of many
public authorities to accept electronic trade-related documents in cross-border
contexts and uncertainty as to the evidentiary value of such documents that were
issued in foreign jurisdictions.

59. It was noted that national trust frameworks, while functioning effectively at the
domestic level, were not readily recognized or could not be relied upon in cross-
border contexts. Divergences in assurance levels and certification requirements, in
the absence of commonly accepted international standards, were identified as
contributing to legal uncertainty. A lack of clarity was also observed regarding the
legal recognition of foreign digital identities.

60. Emphasis was placed on challenges relating to the operationalisation of existing
international legal standards contained in laws enabling the cross-border recognition
of services supporting electronic signatures and other trust services. It was noted that,
in the absence of implementing regulations, technical frameworks, institutional
arrangements and practical guidance, such laws might not be effective in practice. As
a result, electronic communications, signatures and data that were legally recognized
for domestic purposes might not retain their legal effectiveness in cross-border use.

61. It was noted that UNCITRAL texts, including article 12 of the MLES or
articles 25 and 26 of the MLIT, provided legal mechanisms for the cross-border
recognition of foreign certificates and electronic signatures and for identity
management and trust services respectively. Yet uncertainty remained as to the
implementation and application of the notion of a substantially equivalent level of
reliability of electronic methods reflected in those texts, particularly in the absence
of commonly understood criteria or practical guidance for making such
determinations across jurisdictions. In that regard, the need for technical assistance
and the development of practical guidance to support consistent implementation was
noted.

Data governance and regulatory constraints on cross-border data flows

62. Another key obstacle related to the tension between private law instruments
designed to facilitate digital trade and public law regulatory frameworks regarding
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data governance and digital sovereignty. It was observed that the latter frameworks
often hindered the effectiveness of the former (including UNCITRAL texts), which
were designed to provide an enabling legal framework, with a view to reducing legal
barriers and supporting interoperability across jurisdictions.

63. There had been significant developments with respect to regulatory measures
on cross-border data flows, including data localization requirements, data protection
and privacy laws, cybersecurity requirements, and the regulation of Al systems. Such
measures often imposed restrictions on cross-border data flows, introduced
heightened identity and assurance requirements, limited the recognition of foreign
electronic documents or trust services and resulted in transaction delays and increased
costs.

64. These developments reflected the growing complexity of the legal landscape as
jurisdictions sought to address the challenges and opportunities presented by data
flows and paperless trade. The need for greater coherence between these
complementary yet sometimes competing legal regimes was underscored.

Constraints of contract-based trust frameworks

65. The increasing dependence on closed platforms whether or not developed for
pilot projects as the primary means of establishing trust and governing transactions
was identified as another obstacle to paperless trade. In these environments, legal
relationships were defined by private contractual arrangements within closed
ecosystems rather than by generally applicable legal frameworks and common
standards.

66. It was observed that, while reliance on closed platforms governed by contractual
arrangements might enhance operational efficiency, various legal and commercial
risks arose from using such platforms. Platform-based contractual trust could create
barriers to cross-platform transactions and to the cross-border recognition of
electronic trade-related documents. Contractual frameworks within such platforms
might also reallocate risks in ways which diverged from established trade law
principles. SMEs might further face structural disadvantages in accessing or
participating in dominant ecosystems.

67. In the absence of legal interoperability, such developments risked fragmenting
international trade into isolated proprietary silos. It was said that the adoption of
enabling legal frameworks could support cross-platform recognition of electronic
trade-related documents and mitigate the risk of being locked into a closed platform.

2. Possible next steps in the preparation of a text on paperless trade

68. With regard to the identified obstacles to paperless trade, participants generally
highlighted the value of an incremental and system-building approach. In that context,
various possible forms of texts that could be prepared by UNCITRAL, building on
UNCITRAL texts on electronic commerce, were suggested.

A guidance text on paperless trade

69. The preparation of a guidance text was supported. Such a text would aim at
clarifying how existing UNCITRAL texts on electronic commerce apply, individually
and collectively, to paperless trade. Such guidance could, inter alia:

» Systematize the relationship and interaction between the MLEC, MLES, ECC,
MLETR, MLIT and MLAC, as relevant to paperless trade;

* Clarify key concepts relevant to implementation, such as recognition, reliability,
control and interoperability;

* Provide examples for both B2B and B2G use cases; and

» Offer concrete and practical implementation pathways for States and other
stakeholders, without necessarily reopening or revising the UNCITRAL texts.
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70. A guidance text could also address interoperability in single window and related
environments and help bridge gaps between legal frameworks, contractual
arrangements, insurance practices and operational realities.

71. Coupled with technical assistance and capacity-building activities carried out
by the secretariat in close cooperation with regional commissions of the United
Nations and other organizations, a guidance text could respond to the uneven
implementation and interpretation of existing UNCITRAL texts and facilitate their
more effective use in support of paperless trade. It could also further clarify how
UNCITRAL texts provide the necessary legal infrastructure and otherwise support
other international or regional instruments relevant to paperless trade.

Model provisions or a legislative guide on cross-border mutual recognition

72.  Another form discussed was model provisions, or alternatively a legislative
guide focusing mainly on cross-border recognition. Such work could build on: (a) the
MLETR and cover the recognition of electronic transferable records and other
electronic trade-related documents that generally fall outside the MLETR’s scope
(such as certificates of origin, insurance certificates, commercial invoices, packing
lists); and (b) the MLIT and cover relevant digital identity and trust services aspects.
It could be based on outcome-based equivalence and consider risk-based and use-
case-driven approaches to cross-border recognition.

73. The importance of compatibility with international and regional frameworks and
sector-specific arrangements was emphasized. It was suggested that the model
provisions or legislative guide should be supportive of not only bilateral approaches
but also plurilateral and multilateral approaches to mutual recognition, which could
be potentially more effective.

Model law on paperless trade

74. The preparation of a model law on paperless trade or of a paperless trade
component to be incorporated into a broader model law, was discussed.3® Such a
model law could consolidate and systematize relevant provisions contained in
UNCITRAL texts into a single, coherent framework, address negotiable and
non-negotiable trade documents and cover issues related to data standards,
automation and interoperability. It could also preserve technology neutrality, while
reflecting contemporary trade and supply-chain architectures, and take into account
the specific roles and needs of public authorities, including customs and other relevant
authorities.

75. It was suggested that such an instrument would not necessarily replace existing
UNCITRAL texts, but could build upon and, where appropriate, supplement or update
them. It was also suggested that the model law could be aligned with relevant
provisions in digital trade agreements, with a view to promoting consistency and
coherence in paperless trade.

Convention on paperless trade

76. Lastly, it was suggested that the work on paperless trade could take the form of
a convention in order to address the cross-border context of paperless trade. Such a
convention could systematize and consolidate core rules and principles relevant to a
legal framework for paperless trade, building on existing UNCITRAL texts and
supplementing them as necessary to reflect current practices and technological
developments. This could further be done in a manner complementary of regional
frameworks, such as the CPTA. In this regard it was recalled that the proposal by the
Government of the Russian Federation had indicated several possibilities for work on
paperless trade, which included among them, a convention: (a) on paperless trade,
with a narrow scope, addressing issues of trade automation, electronic data exchange
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See also A/CN.9/1263 on the compilation and consolidation of UNCITRAL texts addressing
electronic aspects.
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and an adequate level of reliability and mutual recognition; or (b) on digital trade,
with a broader scope, addressing issues of trade reengineering, data sources and data
flows, Al-powered trading, use of distributed ledgers in trading, trading on platforms
and ecosystems (see A/CN.9/1234, para. 24 and table 1). It was, however, recognized
that the development of a convention on digital trade would be an ambitious
undertaking.

Additional developments

77. The secretariat also organized or contributed to various events aimed at
furthering the preparatory work, both before and after the Colloquium. The
Commission may wish to take note of the following activities.

78.  On 9 August 2025, during the third Senior Officials Meeting of the Asia-Pacific
Economic Cooperation, the Hong Kong Legal Talents Training Academy and the
UNCITRAL Regional Centre for Asia and the Pacific co-organized in Incheon,
Republic of Korea, a workshop on the topic of “Use of International Instruments to
Legally Enable End-To-End Digitalization of Trade”. The activity showcased the
significance and practical application of UNCITRAL texts on electronic commerce
among others in the areas of cross-border recognition of business identity, paperless
trade and electronic records.

79. On 19 November 2025, the secretariat held a webinar entitled “Paperless trade
and trade digitalization: state of the art”, which addressed the report “The
Digitalisation of Trade Documents and Processes: Going Paperless Today, Going
Paperless Tomorrow” prepared by OECD,3! as well as the Digital Trade Regulatory
Readiness database developed by the World Bank Group.*

80. On 17 December 2025, the secretariat held a side event entitled “Uniform
standards for reliability assessment” during the forty-seventh session of UNCITRAL
Working Group VI (15-19 December 2025, Vienna). The event took stock of current
trends, as well as policy and legal issues relating to paperless trade, including
significant developments and insights from relevant entities and stakeholders.

81. From 10 to 13 February 2026, the secretariat organized a colloquium on
“Harmonizing law in the age of digital trade and finance — digital assets and
platforms” in New York. One part of the colloquium was dedicated to private law
aspects of platform operations, in particular the legal and governance considerations
arising from the use of proprietary platforms governed by contractual arrangements,
as reflected in A/CN.9/1259.33

82. On 26 March 2026, during the seventieth session of Working Group 1V, the
secretariat organized, jointly with the Russian Federation, a side event entitled
“Shaping the UNCITRAL Agenda on the Legal Aspects of Paperless Trade: Potential
Way Forward”. The event briefed participants on the outcomes of the Colloquium and
provided an opportunity for experts to share views on possible avenues for future
work by UNCITRAL. In that regard, participants heard of the persistent need to
explore the interface between UNCITRAL texts on cross-border recognition (e.g. in
MLES and MLIT) and technical standards developed in work at ESCAP on the cross-
border recognition of electronic trade-related documents under the CPTA, as well as
in work at UNECE.

83. The secretariat also contributed to a capacity-building session held on 3 April
2026, in Bangkok (hybrid format), in the context of the paperless trade meetings of
ESCAP, entitled “UNCITRAL e-commerce standards and the United Nations
Convention on Negotiable Cargo Documents”. The session was co-organized with
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Available at www.oecd.org/en/publications/the-digitalisation-of-trade-documents-and-
processes_64872f25-en/full-report.html.

32 Available at www.worldbank.org/en/data/interactive/2025/09/10/digital-trade-regulatory-

readiness-dtrr-database.

3 See A/CN.9/1259, paras. 35-46.

17/18


https://docs.un.org/A/CN.9/1234
https://docs.un.org/A/CN.9/1259
http://www.oecd.org/en/publications/the-digitalisation-of-trade-documents-and-processes_64872f25-en/full-report.html
http://www.oecd.org/en/publications/the-digitalisation-of-trade-documents-and-processes_64872f25-en/full-report.html
http://www.worldbank.org/en/data/interactive/2025/09/10/digital-trade-regulatory-readiness-dtrr-database
http://www.worldbank.org/en/data/interactive/2025/09/10/digital-trade-regulatory-readiness-dtrr-database
https://docs.un.org/A/CN.9/1259

A/CN.9/1264

18/18

ESCAP and aimed at supporting the implementation of UNCITRAL electronic
commerce standards adopted by the Paperless Trade Council, while also introducing
the NCD Convention.

Way forward

84. In light of the preparatory work, the Commission may wish to consider, as a
general matter, the scope of future work on paperless trade, including how the notion
of paperless trade should be understood. While the different aspects of end-to-end
trade digitalization or digital trade should be taken into account, it could be difficult
to address all such aspects in a comprehensive manner. As a starting point, the
Commission may wish to focus on identified gaps and obstacles, for example, the
application of UNCITRAL texts to documents submitted to public authorities,
particularly those involved in the import, export and transit of goods. This could draw
attention in particular to the MLIT, which is designed to facilitate the cross-border
recognition of trust services — including certification services supporting electronic
signatures — that assure the origin and integrity of data contained in such documents.
Such work could also examine how those mechanisms might be adapted for
jurisdictions that do not maintain a MLIT-consistent legal framework, and whether a
legal text establishing a supplementary regime for cross-border recognition is
possible.

85.  With respect to the form (see paras. 68—76 above), the Commission may wish
to consider how the work on paperless trade could benefit from the possible work on
the compilation and consolidation of UNCITRAL texts addressing electronic aspects
(see A/CN.9/1263). It is foreseen that the consolidated text could be considered by
Working Group IV along with its continued work on data provisions contracts, which
would inform the Commission at the next session. It may be possible that work on
paperless trade could form a component of the consolidated text. A draft text could
be prepared by the secretariat, with a view to mandating a working group to review
and further develop such text, for instance Working Group IV following completion
of its work on data provision contracts.

86. The Commission may also wish to consider requesting the secretariat to prepare
a guidance document addressing all relevant UNCITRAL texts on electronic
commerce, identifying key legal elements required to establish a favourable
environment for paperless trade and clarifying the manner in which those texts may
be applied in that context. Such guidance could be developed in a manner similar to
existing UNCITRAL explanatory texts, with a view to promoting coherence,
enhancing understanding among States and supporting effective implementation, and
could be submitted to the Commission for consideration and approval prior to
publication or to a working group for review and further preparation.

V.26-06790


https://docs.un.org/A/CN.9/1263

	1259E
	1260E
	1262E
	1263E
	1264E

