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 I. Introduction 
 

 

1. At its fiftieth session in 2017, the Commission entrusted Working Group III with 

a broad mandate to work on the possible reform of investor-State dispute settlement 

(ISDS). The Commission agreed that broad discretion should be left to the Working 

Group in discharging its mandate, and that any solutions devised would be designed 

taking into account the ongoing work of relevant international organizations and with 

a view to allowing each State the choice of whether and to what extent it wishes to 

adopt the relevant solution(s).1 

2. During the first phase of its work, the Working Group identified concerns 

broadly as those pertaining to: (i) the lack of consistency, coherence, predictability 

and correctness of arbitral decisions by ISDS tribunals; (ii) arbitrators and decision 

makers; and (iii) cost and duration of ISDS proceedings (A/CN.9/964 and 

A/CN.9/970). During the deliberations, it was generally felt that improvements in the 

procedural framework would be desirable to address those concerns. References were 

made to developing rules on third-party funding, allocation of costs, early dismissal 

of frivolous claims, security for costs and counterclaims. At its forty-third session in 

September 2022, the Working Group considered the draft provisions on procedural 

reform in A/CN.9/WG.III/WP.219 and identified the “cross-cutting” issues that 

required further work (see A/CN.9/1124, paras. 89–104).  

3. From its forty‑sixth session in October 2023, the Working Group considered the 

draft provisions on procedural and cross‑cutting issues (DPs) in documents 

A/CN.9/WG.III/WP.231, A/CN.9/WG.III/WP.244, A/CN.9/WG.III/WP.248, 

A/CN.9/WG.III/WP.253 and A/CN.9/WG.III/WP.262. The Working Group 

considered the DPs most recently as follows: (a) DPs 10, 12 (paras. 6 and 8), 13 and 

20 at the forty-ninth session in September 2024;2 (b) DPs 1 to 4 at the fiftieth session 

in January 2025;3 (c) DPs 14 to 19 at the fifty-first session (second part) in April 

2025;4 (d) DPs 5 to 8 at the fifty-second session in September 2025;5 and (e) DPs 9, 

10, 11, 11 bis, 12, 13 and 22 at the fifty-third session in January 2026.6 In addition, 

DPs 12, 18, 19 and 20 were considered at the ninth intersessional meeting in 

November 2025.7 

4. With respect to the form of the DPs, the Working Group agreed at its fifty -third 

session in January 2026:  

  (a) To prepare the DPs as treaty provisions;  

  (b) That the DPs addressing the conduct of proceedings would form (i) a 

supplement to the UNCITRAL Arbitration Rules (UARs); and (ii) part of a protocol 

to the multilateral instrument on ISDS reform (MIIR) as a set of rules which States 

could opt into as one package; and 

  (c) That other DPs (i.e. those in chapter II below), which provided purely 

treaty language, would be presented as separate provisions in a protocol to the MIIR 

for States to opt into individually.8 

5. At that session, while noting the importance of continuing to work on the treaty-

only-type DPs (including DP20 on damages), it was generally felt that work should 

first be carried out to finalize the DPs addressing the conduct of the proceedings – 

specifically DPs 1 to 9, 11 and 12 – so that they could be presented to the Commission 

__________________ 

 1 Official Records of the General Assembly, Seventy-second Session, Supplement No. 17  (A/72/17), 

para. 264.  

 2 A/CN.9/1194, paras. 57–104. 

 3 A/CN.9/1195, paras. 23–69. 

 4 A/CN.9/1196/Add.1, paras. 67–109. 

 5 A/CN.9/1238, paras. 15–81. 

 6 A/CN.9/1239, paras. 14–106. 

 7 See summary of the ninth intersessional meeting on ISDS reform submitted by the Government 

of Chile, A/CN.9/WG.III/WP.263.  

 8 A/CN.9/1239, para. 59. 

https://docs.un.org/A/CN.9/964
https://docs.un.org/A/CN.9/970
https://docs.un.org/A/CN.9/WG.III/WP.219
https://docs.un.org/A/CN.9/1124
https://docs.un.org/A/CN.9/WG.III/WP.231
https://docs.un.org/A/CN.9/WG.III/WP.244
https://docs.un.org/A/CN.9/WG.III/WP.248
https://docs.un.org/A/CN.9/WG.III/WP.253
https://docs.un.org/A/CN.9/WG.III/WP.262
https://docs.un.org/A/72/17
https://docs.un.org/A/CN.9/1194
https://docs.un.org/A/CN.9/1195
https://docs.un.org/A/CN.9/1196/Add.1
https://docs.un.org/A/CN.9/1238
https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/CN.9/WG.III/WP.263
https://docs.un.org/A/CN.9/1239
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in 2026.9 Those provisions were presented to the Commission for finalization and 

adoption at its fifty-ninth session (New York, 29 June–10 July 2026) as the draft 

supplementary provisions on the conduct of proceedings to resolve international 

investment disputes in A/CN.9/1246, which reflected the deliberations and decisions 

of the Working Group and the informal meetings held after the fifty -third session of 

the Working Group,10 as well as noting various issues for consideration.  

6. At its fifty-ninth session and on the basis of A/CN.9/1246, the Commission 

considered the draft supplementary provisions and finalized and adopted them as the 

UNCITRAL Supplementary Provisions on the Conduct of Proceedings to Resolve 

International Investment Disputes (the “SPs”).11 The Commission agreed that the SPs 

should be adopted as a standalone set of provisions for use by disputing parties as 

well as treaty parties, which would enable treaty parties to incorporate the SPs by 

reference, as appropriate.12 With regard to implementation as a protocol to the MIIR, 

the Commission noted that further work would need to be carried out by the Working 

Group, including how the SPs were to be incorporated (for example, by reference) 

and how the other DPs that were to be considered by the Working Group would be 

presented in the MIIR. 13  The Commission noted that the means for the 

implementation of the SPs would require further consideration by the Working Group, 

including in relation to the other DPs, to ensure that the provisions collectively 

supported a comprehensive and effective reform of ISDS and requested the Working 

Group to continue considering possible mechanisms for the implementation of the 

SPs. 14  The Commission also requested the secretariat to review the possible 

relationship of the SPs with the applicable rules. 15 

7. With that background, this Note presents the other DPs (chapter II), as well as 

further issues (chapter III), for consideration by the Working Group.  

 

 

 II. Remaining draft provisions on procedural and cross-cutting 
issues 
 

 

8. This chapter reflects the text of the remaining DPs (i.e. those not included in the 

SPs), together with annotations (in italics), for consideration by the Working Group. 

For ease of reference, the original numbering of the DPs from prior working papers 

is retained and the title of each DP contains a footnote citing prior discussions by the 

Working Group on that provision.  

9. As a general matter, the DPs would need to be read in the context of the 

applicable international investment agreement (the “Agreement”). The DPs do not 

address which person or entity can submit a claim, or the types of dispute resolution 

proceedings available, which would generally be treated in the Agreement. Terms 

such as “investor”, “investment”, “claim” and “dispute” should be understood in the 

context of the respective Agreement. The term “Contracting Party” refers to the 

Parties to the Agreement and “disputing party” or “disputing parties” refer to those 

involved in the dispute settlement proceedings. Similarly, the term “Tribunal” refers 

to the arbitral tribunal or other adjudicatory body provided for in the Agreement, and 

the term “proceeding” refers to dispute settlement proceedings before such bodies.  

 

__________________ 

 9 A/CN.9/1239, para. 107. 

 10 Informal meetings took place on 25 February, 4–5 March 2026 and on the margins of the fifty-fourth 

session of Working Group III in March 2026.  

 11 A/81/17, chapter V. The SPs, as adopted, are contained in annex II to A/81/17.  

 12 Ibid., para. 116. 

 13 Ibid., para. 117.  

 14 Ibid., para. 121. 

 15 Ibid. 

https://docs.un.org/A/CN.9/1246
https://docs.un.org/A/CN.9/1246
https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/81/17
https://docs.un.org/A/81/17
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  Draft Provision 10: Counterclaims16 
 

1. Where a claim is submitted for resolution, the respondent may make a 

counterclaim:  

  (a) Arising directly out of the subject matter of the claim or in direct 

connection with the factual or legal basis of the claim; and  

  (b) That the claimant has failed to comply with its legal obligations to the 

respondent, including under any legally binding instrument to which the respondent 

is a party.  

2. The submission of a claim by the claimant constitutes its consent to the 

submission of any counterclaim by the respondent in accordance with paragraph 1.  

3. A counterclaim shall be made no later than in the statement of defence, unless 

the Tribunal considers that the delay in the submission of the counterclaim was 

justified under the circumstances.  

 

  Annotations 
 

10. At its fifty-third session, the Working Group approved DP10 as set forth above. 17 

11. Paragraph 1 sets out the conditions under which a respondent may make a 

counterclaim, requiring both a sufficient connection with the original claim and a 

failure by the claimant to comply with a legal obligation owed to the respondent.  

12. To avoid Tribunals dismissing counterclaims due to lack of consent by the 

claimant, paragraph 2 ensures that the submission of a claim by the claimant 

constitutes its consent to the respondent’s right to submit a counterclaim in 

accordance with paragraph 1.  

13. Paragraph 3 addresses the timeframe for making counterclaims. However, it 

may be extended beyond the statement of defence, if the Tribunal considers the delay 

to be justified.18 

 

   Draft Provision 11 bis: Consolidation19 
 

1. If two or more claims have been submitted separately to arbitration under this 

Agreement and the claims have a question of law or fact in common and arise out of 

the same events or circumstances, any disputing party may seek a consolidation order 

in accordance with the agreement of all the disputing parties sought to be covered by 

the order or the terms of paragraphs 2 to 10.  

2. A disputing party that seeks a consolidation order shall make a request to the 

[Secretary-General of ICSID] [appointing authority] and to all the disputing parties 

sought to be covered by the order, and shall specify in the request:  

  (a) The names and addresses of all the disputing parties sought to be covered 

by the order;  

  (b) The nature of the order sought; and  

  (c) The grounds on which the order is sought.  

3. Unless the [Secretary-General of ICSID] [appointing authority] finds, within a 

period of 30 days after the date of receiving the request under paragraph 2, that the 

__________________ 

 16 A/CN.9/1239, paras. 39–51; A/CN.9/1194, paras. 71–81. 

 17 Ibid., paras. 45, 47–48 and 51. 

 18 See UARs 21(3).  

 19 A/CN.9/1239, paras. 64–65. At its fifty-third session, the Working Group, while noting that DP11 

(now SP XI) and DP11 bis were complementary and should be developed together, agreed to 

consider DP11 bis at a later stage. Ibid., para. 65. At its fifty-ninth session in 2026, the 

Commission confirmed its understanding that a treaty provision allowing for one of the disputing 

parties to seek consolidation (i.e. DP11 bis) would be developed at a later stage. A/81/17, para. 112 

(referring to A/CN.9/1246, para. 27).  

https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/CN.9/1194
https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/81/17
https://docs.un.org/A/CN.9/1246
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request is manifestly unfounded, a Tribunal shall be established under this Draft 

Provision.  

4. Unless all the disputing parties sought to be covered by the order agree 

otherwise, a Tribunal established under this Draft Provision shall comprise three 

arbitrators: 

  (a) One arbitrator appointed by agreement of the claimants;  

  (b) One arbitrator appointed by the respondent; and  

  (c) The presiding arbitrator appointed by the [Secretary-General of ICSID] 

[appointing authority], provided that the presiding arbitrator is not a national of the 

respondent or of a Party of any claimant.  

5. If, within a period of 60 days after the date when the [Secretary-General of 

ICSID] [appointing authority] receives a request made under paragraph 2, the 

respondent fails or the claimants fail to appoint an arbitrator in accordance with 

paragraph 4, the [Secretary-General of ICSID] [appointing authority], on request of 

any disputing party sought to be covered by the order, shall appoint, in his or her 

discretion, the arbitrator or arbitrators not yet appointed.  

6. If a Tribunal established under this Draft Provision is satisfied that two or more 

claims that have been submitted to arbitration under this Agreement have a question 

of law or fact in common and arise out of the same events or circumstances, the 

Tribunal may, in the interest of fair and efficient resolution of the claims, and after 

consulting the disputing parties, by order:  

  (a) Assume jurisdiction over, and hear and determine together, all or part of 

the claims;  

  (b) Assume jurisdiction over, and hear and determine, one or more of the 

claims, the determination of which it believes would assist in the resolution of the 

others; or 

  (c) Instruct a tribunal previously established under this Agreement to assume 

jurisdiction over, and hear and determine together, all or part of the claims, provided 

that:  

(i) That tribunal, on request of a claimant that was not previously a disputing 

party before that tribunal, shall be reconstituted with its original members, 

except that the arbitrator for the claimants shall be appointed pursuant to 

paragraphs 4(a) and 5; and  

(ii) That tribunal shall decide whether a prior hearing shall be repeated.  

7. If a Tribunal has been established under this Draft Provision, a claimant that has 

submitted a claim to arbitration under this Agreement and that has not been named in 

a request made under paragraph 2 may make a written request to the Tribunal that it 

be included in any order made under paragraph 6. The request shall specify:  

  (a) The name and address of the claimant;  

  (b) The nature of the order sought; and  

  (c) The grounds on which the order is sought.  

The claimant shall deliver a copy of its request to the [Secretary-General of ICSID] 

[appointing authority].  

8. A Tribunal established under this Draft Provision shall conduct its proceedings 

in accordance with the UNCITRAL Arbitration Rules, except as modified by the 

[relevant part of the Agreement, including this Draft Provision].  

9. A tribunal previously established under this Agreement shall not have 

jurisdiction to decide a claim, or a part of a claim, over which a Tribunal established 

or instructed under this Draft Provision has assumed jurisdiction.  
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10. At the request of a disputing party, a Tribunal established under this Draft 

Provision, pending its decision under paragraph 6, may order that the proceedings of 

a tribunal previously established under this Agreement be suspended, unless that 

tribunal has already adjourned its proceedings.  

 

  Annotations 
 

14. DP11 bis provides a mechanism to consolidate multiple claims submitted to 

arbitration under the Agreement. It was drafted based on Article 9.28 of the 

Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) 

and Article 14.D.12 of the Agreement between the United States of America, the 

United Mexican States, and Canada (USMCA). Unlike SP XI (Consolidation and 

coordination of arbitrations),20 it does not rely entirely on the consent of all disputing 

parties but permits one of them to seek a consolidation order under the set -out 

procedure.  

15. Paragraphs 2 to 5 establish the procedure for seeking consolidation. In 

particular, they provide for the request to be submitted to, currently in brackets, either 

the Secretary-General of ICSID or another appointing authority. Both the CPTPP and 

the USMCA foresee the involvement of the Secretary-General of ICSID. However, if 

the appointing authorities in the arbitrations to be consolidated differ, there may be 

complications in the application of these paragraphs. The Working Group may wish 

to consider whether to follow that approach or instead refer to the appointing 

authority designated in the relevant Agreement(s) and, in the absence of such 

designation or conflicting designations, the Secretary-General of ICSID or another 

appointing authority.  

16. Paragraph 6 outlines the powers of the Tribunal once it is constituted under this 

DP.  

17. Paragraph 7 allows additional claimants to request inclusion in the 

consolidated proceedings. Paragraphs 8 to 10 address the procedural framework for 

the Tribunal (in accordance with the UARs) and its relationship with tribunals 

established prior to the consolidation. 

 

  Draft Provision 12 bis: Regulation of third-party funding21 
 

1. The Tribunal may limit third-party funding: 

  (a) When the expected return to the third-party funder exceeds [a reasonable 

amount] [** per cent of the amount to be awarded];  

  (b) When the number of cases funded by the third-party funder against the 

respondent exceeds [a reasonable number] [a number to be specified];  

  (c) When the third-party funder has direct or indirect control or influence over 

the management of the claim or the proceeding, including by taking decisions to 

terminate, settle or otherwise resolve the dispute or the selection of the legal 

representative of the funded party;  

  (d) When the third-party funder is able to terminate the funding arrangement 

without prior notice; or  

  (e) […].  

2. When determining whether to limit third-party funding, the Tribunal shall assess 

all relevant circumstances of the case, including the reasons for the funded party to 

seek third-party funding and the impact its determination could have on the 

proceeding.  

3. When the Tribunal determines to limit third-party funding, the funded party 

shall terminate the funding agreement and return any funding received.  

__________________ 

 20 See A/81/17, annex II.  

 21 A/CN.9/1239, para. 72; A/CN.9/1194, paras. 82–93; A/CN.9/1124, paras. 125–143. 

https://docs.un.org/A/81/17
https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/CN.9/1194
https://docs.un.org/A/CN.9/1124
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4. If a disputing party receives or retains funding which the Tribunal has limited 

pursuant to paragraph 1 or does not comply with paragraph 3, the Tribunal may take 

any appropriate measure, including those listed in Supplementary Provision XII, 

paragraph 7.  

 

  Annotations 
 

18. DP12 bis was prepared for States wishing to regulate third-party funding 

beyond mere disclosure.22 It was drafted to operate together with DP12, which has 

now been incorporated as SP XII (Third-party funding).23 As currently drafted, DP12 bis 

does not provide for a definition of “third-party funding”, describe the notion of a 

“funded party”, or set out the disclosure framework that would enable the Tribunal 

to determine whether any of the circumstances specified in DP12 bis, paragraph 1, 

are present, whereas those are provided in SP XII. It also refers, in paragraph 4, to 

SP XII, paragraph 7. The Working Group may therefore wish to consider whether 

DP12 bis is intended to operate in conjunction with SP XII (while bearing in mind 

that the SPs are intended to operate as a set of provisions24) or also on its own. For 

the latter approach, DP12 bis would need to be redrafted accordingly.  

19. Paragraph 1 gives discretion to the Tribunal to regulate third-party funding by 

limiting certain types of funding or funding under specific circumstances. It lists 

examples of third-party funding identified by the Working Group as being particularly 

problematic and abusive.25 It should, however, not result in undermining access to 

justice or eliminating meritorious claims. 26  A situation where the funded party 

concealed information or provided false information is not listed,27 as this is covered 

in SP XII, paragraph 7. 

20. Regarding the list in paragraph 1, the Working Group may wish to consider 

appropriate formulations, including whether there should be a catch-all clause 

allowing the Tribunal to limit, for example, third-party funding it deems to be abusive. 

Alternatively, it could remain an open-ended list for States to include the 

circumstances they wish to regulate.  

21. Paragraph 2 provides that the Tribunal, when making a determination, must 

assess all relevant circumstances of the case. The Tribunal might need to obtain 

additional information for the assessment, which should, however, not result in undue 

delays and costs. In that context, the Working Group may wish to consider whether 

the entire process should be outlined (for example, indicating who can request the 

limitation and whether the funded party or the third-party funder would be given the 

opportunity to express their views).  

22. Paragraph 3 provides the consequence when the Tribunal decides to limit third -

party funding, requiring the funded party to terminate the funding agreement and 

return any funding received to the third-party funder. Paragraph 4 provides that the 

Tribunal may take additional measures, including those listed in SP XII, paragraph 7.  

  
   Draft Provision 13: Amicable settlement28 

 

1. Disputing parties should seek at any time to settle their dispute amicably through 

consultation, negotiation, mediation or other mutually agreed means.  

2. A disputing party may invite the other party to engage in means of amicable 

settlement referred to in paragraph 1. The other party should make all reasonable 

efforts to accept such invitation.  

__________________ 

 22 A/CN.9/1194, paras. 84–86. 

 23 See A/81/17, annex II.  

 24 Ibid., para. 66.  

 25 A/CN.9/1194, paras. 87–88. 

 26 Ibid., para. 92. 

 27 Ibid., para. 89. 

 28 A/CN.9/1239, para. 106; A/CN.9/1196/Add.1, para. 89; A/CN.9/1194, paras. 94–98; A/CN.9/1160, 

paras. 116–117. 

https://docs.un.org/A/CN.9/1194
https://docs.un.org/A/81/17
https://docs.un.org/A/CN.9/1194
https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/CN.9/1196/Add.1
https://docs.un.org/A/CN.9/1194
https://docs.un.org/A/CN.9/1160
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3. When the disputing parties agree to engage in means of amicable settlement 

referred to in paragraph 1, the limitation period in Draft Provision 16, paragraph 1, 

shall be suspended for the duration of that process.  

 

  Annotations 
 

23. DP13 has been split into two draft provisions to distinguish between the general 

exhortation to seek amicable settlement and the specific steps required prior to the 

commencement of a claim or proceeding.29 Former DP13(3) is now DP13 bis. 

24. Paragraph 1 aims to promote the use of amicable settlement at any time and 

provides a non-exhaustive list of possible means. Paragraph 2 highlights the 

voluntary nature, emphasising that such means are encouraged but not imposed on 

the parties. 

25. Paragraph 3 provides that, when parties agree to pursue amicable settlement, 

the limitation period under DP16 is suspended for the duration of that process. The 

Working Group may wish to consider this in conjunction with DP16(3), including 

whether it is necessary to retain this aspect in both provisions.  

  
   Draft Provision 13 bis: Period prior to submission of a claim30 

 

 No claim may be submitted to the Tribunal for resolution until six months have 

elapsed from the date of receipt of the invitation referred to in Draft Provision 13, 

paragraph 2. 

 

  Annotations 
 

26. DP13 bis sets out a period that is intended to encourage parties to explore 

amicable settlement before submitting a claim to the Tribunal, often referred to as a 

cooling-off provision. The Working Group may wish to consider how DP13 bis would 

interact with existing provisions in the Agreement.  

  
  Draft Provision 14: Local remedies31 

 

1. Prior to submitting a claim to the Tribunal, a party may initiate a proceeding 

before a court or other competent authority of a Contracting Party (a “local 

adjudicatory dispute resolution proceeding”), where and as available.  

2. Where a party initiates a local adjudicatory dispute resolution proceeding, the 

limitation period in Draft Provision 16 shall be suspended:  

  (a) Until the party obtains a final decision of the court of last resort of that 

Contracting Party; or 

  (b) For 36 months, if no such final decision is reached within that period.  

 

  Annotations 
 

27. DP14 reflects the understanding of the Working Group that recourse to local 

remedies should be encouraged but not made mandatory.32  

28. Paragraph 1 encourages an investor to, where and as available, initiate a 

proceeding before a court or competent authority of the respondent State (referred to 

__________________ 

 29 A/CN.9/1239, para. 106. 

 30 Ibid. 

 31 A/CN.9/1196/Add.1, paras. 69–77 and A/CN.9/1160, paras. 120–124. 

 32 A/CN.9/1160, para. 124. States wishing to impose the exhaustion of local remedies may require an 

investor to exhaust all remedies available within the domestic legal system of that State before 

submitting a claim to an arbitral tribunal (see also ICSID Convention, art. 26). Thos e States may 

replace the word “may” in paragraph 1 with “shall” to impose such requirement. The Working 

Group may wish to consider how DP14, in its current form, would operate in States that impose 

an exhaustion of local remedies requirement (A/CN.9/1196/Add.1, paras. 71–72). 

https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/CN.9/1196/Add.1
https://docs.un.org/A/CN.9/1160
https://docs.un.org/A/CN.9/1160
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as a “local adjudicatory dispute resolution proceeding”). 33 However, to incentivize 

the use of local remedies, paragraph 2 introduces a mechanism to suspend the 

limitation period in DP16 while local remedies are pursued, up to a period of 36 

months.34 The Working Group may wish to consider this in conjunction with DP16(3), 

including whether it is necessary to retain this aspect in both provisions.  

  
   Draft Provision 15: Waiver of rights to initiate adjudicatory dispute resolution 

proceedings35 
 

1. No claim may be submitted to the Tribunal unless the disputing party waives its 

right to initiate or continue any other adjudicatory dispute resolution proceeding with 

respect to the same subject matter, including the measure alleged to constitute a 

breach of the Agreement.  

2. When submitting a claim to the Tribunal, the disputing party shall provide a 

written statement that:  

  (a) It will not initiate any such adjudicatory dispute resolution proceeding; 

and  

  (b) It has withdrawn from or discontinued any such adjudicatory dispute 

resolution proceeding. 

3. If the claim is submitted on behalf of a locally established enterprise that the 

investor owns or controls directly or indirectly [in accordance with Draft Provision 

18], the claimant shall also provide a written statement of that enterprise in 

accordance with paragraph 2.  

[4. For greater certainty, paragraphs 1 and 2 also apply to:  

  (a) If the claim is submitted by an investor acting on its own behalf, all persons 

who, directly or indirectly, have an ownership interest in or are controlled by the 

investor and claim to have suffered the same loss or damage as the claimant; or  

  (b) If the claim is submitted by an investor acting on behalf of a locally 

established enterprise that the investor owns or controls directly or indirectly, all 

persons who, directly or indirectly, have an ownership interest in or are controlled by 

the locally established enterprise and claim to have suffered the same loss or damage 

as the locally established enterprise.]  

5. Paragraphs 1 to 4 shall not apply with respect to requests for interim measures.  

 

  Annotations 
 

29. DP15 aims to avoid parallel proceedings by limiting a party from seeking relief 

in multiple forums for the same matter or the same breach. Failure to submit the 

required waiver would be grounds for the Tribunal to dismiss the claim.36 The Working 

Group may wish to consider how DP15 would operate when the Agreement  contains 

a similar provision. 

30. Because the term “claim” includes counterclaims, 37  DP15, which has been 

revised to address what was formerly addressed in DP10(4), 38  also applies to 

counterclaims. A respondent submitting a counterclaim would be required, in the same 

manner as a claimant submitting a claim, to waive its right to initiate any other 

__________________ 

 33 A/CN.9/1196/Add.1, paras. 70–71. The DPs use the phrase “adjudicatory dispute resolution 

proceeding” to refer to proceedings before any court, administrative tribunal or other competent 

authority. It should be understood broadly to also include ombudsperson and local arbitration 

centres but not amicable settlement (ibid., para. 76). 

 34 Ibid., paras. 76–77 (third option).  

 35 Ibid., paras. 78–85. 

 36 Ibid., para. 82.  

 37 In the SPs, the term “claim” also includes counterclaims, except for under SP V (Manifest lack of 

legal merit) where, for purposes of that provision, the term “claim” does not include a 

counterclaim or a claim for the purposes of set-off. A/81/17, annex II.  

 38 A/CN.9/1239, para. 51. 

https://docs.un.org/A/CN.9/1196/Add.1
https://docs.un.org/A/81/17
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adjudicatory dispute resolution proceeding with respect to the same subject matter as 

its counterclaim and to provide a written statement to that effect. 39 

31. Paragraph 2 spells out the timing and contents of the statement (“waiver”) to 

be provided to the Tribunal.  

32. Paragraph 3 clarifies that when a claim is submitted on behalf of a locally 

established enterprise, that enterprise’s waiver would also need to be provided. The 

Working Group may wish to consider whether paragraph 3 should be limited to 

instances of shareholder claims (square-bracketed text with reference to DP18) or be 

broader.  

33. The Working Group may wish to consider whether the scope of DP15 should be 

broadened to require waiver by parent companies, shareholders and subsidiaries of 

the investor or of the locally established enterprise, which claim to have suffered the 

same loss or damage. Paragraph 4 provides a possible formulation.40 However, this 

may be too burdensome and effectively limit the right of an investor to submit claims, 

as the investor might not be in a position to obtain a waiver from all such entities.  

34. Paragraph 5 aims to clarify that the waiver does not apply to a proceeding 

regarding interim measures.41 

  
  Draft Provision 16: Limitation period42 

 

1. No claim may be submitted to the Tribunal if [period to be determined from 

three to five years] years have elapsed since the investor first acquired, or should have 

first acquired, knowledge of the alleged breach of the Agreement and knowledge that 

it has incurred loss or damage, which allegedly arose from the breach.  

2. The period of time in paragraph 1 may be extended or suspended by agreement 

of the disputing parties. 

3. The period of time in paragraph 1 shall be suspended:  

  (a) For the duration of the period of time during which the disputing parties 

engage in amicable settlement in accordance with Draft Provision 13;  

  (b) For the duration of the period of time under Draft Provision 14,  

paragraph 2, where a disputing party initiates a local adjudicatory dispute resolution 

proceeding. 

 

  Annotations 
 

35. DP16 establishes a timeframe within which an investor needs to submit a claim 

to the Tribunal. The limitation period commences when the investor becomes aware, 

or should have become aware, not only of the alleged breach but also of the alleged 

loss or damage resulting from that breach.43 The Working Group may wish to consider 

the appropriate limitation period, noting that too short of a period may prompt 

investors to file claims as a precautionary matter.  

36. Paragraph 2 allows the disputing parties to agree to extend or suspend the 

limitation period.44 This is to facilitate amicable settlement discussions and pursuit 

of local remedies. The Working Group may wish to consider the extent to which 

disputing parties should be given the flexibility to vary the limitation period.  

37. Paragraph 3 lists the circumstances in which the limitation period would be 

suspended.  

 

__________________ 

 39 A/CN.9/1239, para. 50; A/CN.9/1196/Add.1, para. 83.  

 40 A/CN.9/1196/Add.1, paras. 80–82 and 84. See also Article 11.18(4) of the Free Trade Agreement 

between the United States of America and the Republic of Korea. 

 41 See also SP IV (Interim measures), A/81/17, annex II.  

 42 A/CN.9/1196/Add.1, paras. 86–91. 

 43 Ibid., paras. 86 and 91. 

 44 Ibid., paras. 89–91. 

https://docs.un.org/A/CN.9/1239
https://docs.un.org/A/CN.9/1196/Add.1
https://docs.un.org/A/CN.9/1196/Add.1
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  Draft Provision 17: Denial of benefits45 
 

1. A Contracting Party may deny the benefits of this Agreement to an investor of 

another Contracting Party that is an enterprise of that Contracting Party and to 

investments of that investor, if the enterprise:  

  (a) Is owned or controlled by a person of a non-Contracting Party or of the 

denying Contracting Party; and  

  (b) Has no substantial business activities in the territory of [any Contracting 

Party other than the denying Contracting Party] [that other Contracting Party].  

2. A Contracting Party may deny the benefits of this Agreement to an investor of 

another Contracting Party that is an enterprise of that Contracting Party and to 

investments of that investor if:  

  (a) Persons of a non-Contracting Party own or control the enterprise; and  

  (b) The denying Contracting Party adopts or maintains measures with respect 

to that non-Contracting Party, or a person of that non-Contracting Party, that prohibit 

transactions with the enterprise or that would be violated or circumvented if the 

benefits of the Agreement were accorded to the enterprise or to its investments.  

[3. A Contracting Party may also deny the benefits of the Agreement to an investor 

of the other Contracting Party and to investments of that investor if:  

  (a) The investor receives third-party funding limited by the Tribunal in 

accordance with Draft Provision 12 bis;  

  (b) The investment was made in serious violation of the denying Contracting 

Party’s laws and regulations; or  

  (c) The investment involved or was made through corruption, fraud, or 

deceitful conduct.]  

4. A Contracting Party may deny the benefits in accordance with paragraphs 1 to 

3 at any time, including after a claim has been submitted to the Tribunal. The denying 

Contracting Party shall act as promptly as possible upon becoming aware of any 

claim. The denial shall affect only the investor submitting the claim and its 

investments and shall apply retroactively to the time of the investment.  

 

  Annotations 
 

38. DP17 allows a Contracting Party to deny the protections offered in the 

Agreement to an investor or investment that it did not intend to protect. Noting that 

first-generation IIAs do not contain such a provision, support was expressed for 

developing DP17 as an option for States.46 The Working Group may wish to consider 

how DP17 would interact with existing provisions in the Agreement.  

39. Paragraph 1 has been revised to also address “round-tripping”, where a 

domestic investor routes an investment through a foreign entity to gain the benefits of 

the Agreement and brings the investment back into their home country. It also 

addresses investments that are restructured for the primary purpose of bringing a 

claim under the Agreement and focuses on “shell companies” and “treaty shopping”. 

While the second square-bracketed text reflects an earlier suggestion, the Working 

Group may wish to confirm that the first square-bracketed text provides greater 

clarity. 

40. Paragraph 2 addresses situations where a Contracting Party adopts or 

maintains measures against a non-Contracting Party or persons thereof that prohibit 

transactions with an investor or that would be violated if the investor was granted 

benefits under the Agreement. The Working Group may wish to clarify that such 

__________________ 

 45 Ibid., paras. 92–95. 

 46 Ibid., para. 92. 



A/CN.9/WG.III/WP.267 
 

 

V.26-10691 12/18 

 

“measures” are limited to those that are in conformity with and justifiable under the 

Agreement.47  

41. Paragraph 3 addresses other instances where the Contracting Party may deny 

the benefits of the Agreement. Considering the divergence in views,48  the Working 

Group may wish to consider whether it should be retained and if so, which 

subparagraphs. Regarding subparagraph (a), the Working Group may wish to 

consider whether DP12 bis sufficiently provides the sanctions necessary to regulate 

third-party funding. Regarding subparagraphs (b) and (c), the Working Group may 

wish to consider whether unlawful investments or investments resulting from, or 

involving, corruption and other illegal action, would be protected under the 

Agreement to begin with (thus, no benefit to be denied). It may also wish to consider 

how the “serious violation” of law and corruption could be established and whether 

the Tribunal would have the authority to do so.  

42. Paragraph 4 addresses the process for denying benefits, which States may do at 

any time. The Working Group may wish to consider whether the phrase “act as 

promptly as possible” would include an obligation for the denying Contracting Party 

to inform the Tribunal. 

 

   Draft Provision 18: Shareholder claims on its own behalf49 
 

  A shareholder may submit a claim on its own behalf only for direct loss or 

damage to its rights as a shareholder incurred as the result of a breach of the 

Agreement. For greater certainty, such a claim is limited to the alleged loss or damage 

to the rights of the shareholder as such, which is separate and distinct from any alleged 

loss or damage to the enterprise in which the shareholder holds shares.  

 

  Annotations 
 

43. DP18 aims to clarify and restrict the scope of shareholder claims by excluding 

recovery for reflective loss. It reinforces the distinction between harm suffered by the 

shareholder personally and harm suffered by the enterprise, thereby preventing 

duplicative or indirect claims.  

  
  Draft Provision 18 bis: Shareholder claims on behalf of an enterprise50 

 

1. A shareholder may submit a claim against a Contracting Party on behalf of an 

enterprise of that Contracting Party, which the shareholder owns or controls directly 

or indirectly.  

 2. When submitting a claim pursuant to paragraph 1, the shareholder shall provide 

evidence that establishes its alleged ownership or control of the enterprise.  

[3. The shareholder shall also provide a written statement that:  

  (a) The enterprise and itself will not initiate any other adjudicatory dispute 

resolution proceeding with respect to the same subject matter, including the measure 

alleged to constitute a breach of the Agreement; and  

  (b) The enterprise and itself have withdrawn from or discontinued any such 

adjudicatory dispute resolution proceeding.]  

4. If a claim is submitted pursuant to paragraph 1 and an award is made in favour 

of the shareholder on behalf of the enterprise:  

__________________ 

 47 Ibid., para. 93.  

 48 Ibid., para. 94.  

 49 DP18 and DP18 bis are proposed revisions prepared by the Chair, the Rapporteur and the 

secretariat based on the discussions at the ninth intersessional meeting in Santiago in November 

2025 to facilitate the deliberations of the Working Group. See A/CN.9/WG.III/WP.262. See also 

A/CN.9/WG.III/WP.263, paras. 73–84, 119–124; A/CN.9/1196/Add.1, paras. 96–99; and 

A/CN.9/1044, paras. 41–56.  

 50 See footnote 49 above.  
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  (a) An award of restitution of property shall provide that restitution be made 

to the enterprise;  

  (b) An award of monetary damages and any applicable interest shall provide 

that the sum be paid to the enterprise;  

  (c) An award of costs in favour of the shareholder shall provide that it is to be 

made to the shareholder; and  

  (d) The award shall provide that it is made without prejudice to any right that 

any person may have under applicable domestic law with respect to the relief provided 

therein.  

 

  Annotations 
 

44. DP18 bis establishes a framework for derivative claims, allowing shareholders 

to pursue claims on behalf of an enterprise in limited circumstances. It contains 

various safeguards, including provisions relating to ownership or control (paragraph 2)  

and waiver and parallel proceedings (paragraph 3). It also clarifies that any relief 

awarded is directed primarily to the enterprise, except with respect to any award of 

costs in favour of the shareholder (paragraph 4).  

45. The Working Group may wish to consider whether to retain the bracketed 

paragraph 3, in particular whether a separate waiver requirement is necessary in 

light of DP15 (see para. 33 above). The Working Group may also wish to consider 

whether further clarification is needed regarding the allocation of relief under 

paragraph 4, particularly to ensure consistency with the nature of derivative claims 

and with DP20.  

 

  Draft Provision 19: Right to regulate51 
 

  Alternative A 
 

  When assessing the alleged breach by a Contracting Party of its obligation under 

the Agreement, the Tribunal shall take into account the high level of deference that 

international law generally extends to a State’s inherent right to set its legislative and  

regulatory priorities and to regulate to protect legitimate policy objectives, such as 

public health, public safety, human rights, the environment[, essential security 

interests, consumers, personal data and privacy, the climate and ecosystems, the 

integrity of financial and monetary systems and cultural diversity].  

 

  Alternative B 
 

  No claim may be submitted under this Agreement if the measure alleged to 

constitute a breach of the Agreement is non-discriminatory and adopted by the 

Contracting Party in good faith to protect legitimate policy objectives, such as public 

health, public safety, human rights, the environment[, essential security interests, 

consumers, personal data and privacy, the climate and ecosystems, the integrity of 

financial and monetary systems and cultural diversity].  

 

  Annotations 
 

46. DP19 outlines two alternative approaches. Alternative A requires Tribunals to 

take into account the high level of deference that international law generally extends 

to the right of States to regulate. It includes a non-exhaustive list of policy objectives, 

with other objectives identified in brackets. 

47. Alternative B carves out certain measures taken by States from being the basis 

on which a claim may be submitted, in particular if they are non-discriminatory and 

__________________ 

 51 DP19 is a proposed revision prepared by the Chair, the Rapporteur and the secretariat based on 

the discussions at the ninth intersessional meeting in Santiago in November 2025 to facilitate the 

deliberations of the Working Group. See A/CN.9/WG.III/WP.262. See also 

A/CN.9/WG.III/WP.263, paras. 62–72, 125–130; and A/CN.9/1196/Add.1, paras. 100–107. 

https://docs.un.org/A/CN.9/WG.III/WP.262
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adopted in good faith to protect legitimate policy objectives. It also includes a  

non-exhaustive list of policy objectives, with other objectives identified in brackets.  

48. The Working Group may wish to consider the two alternatives and what 

objectives should be listed. In conjunction with alternative B in particular, the 

Working Group may also wish to consider including a consultation mechanism, which 

would involve other Contracting Parties, regarding whether a measure is of the kind 

described and thus falls within the carveout.52 

 

   Draft Provision 20: Assessment of damages and compensation53 
 

1. The Tribunal may award, separately or in combination, only:  

  (a) Monetary damages and any interest in accordance with paragraph 2; and  

  (b) Restitution of property, in which case the decision shall provide that the 

respondent may pay monetary damages and any interest in accordance with  

paragraph 2, in lieu of restitution.  

2. The Tribunal may award pre-award interest and post-award interest at a 

reasonable risk-free rate. 

3. In assessing or calculating monetary damages, the Tribunal shall only reflect 

loss or damage directly caused by the breach of the Agreement. The Tribunal shall 

consider among others and as relevant:  

  (a) Contributory fault of the claimant, whether deliberate or negligent;  

  (b) Failure by the claimant to make all reasonable efforts to mitigate loss or 

damage; 

  (c) Repeal or modification of the measure alleged to constitute a breach of the 

Agreement; and 

  (d) Any other compensation received by, or awarded to, the claimant with 

regard to the same breach. 

4. The Tribunal shall only award monetary damages that are established on the 

basis of satisfactory evidence and that are not inherently speculative. [The Tribunal 

may award monetary damages on the basis of expected future cash flows only insofar 

as they are based on a case-by-case, fact-based inquiry that takes into consideration, 

among other factors, whether the investment has been in operation in the territory of 

the respondent Contracting Party for a sufficient period of time to establish a 

performance record of profitability.] [The Tribunal shall not award monetary damages 

exceeding the total expenditures (adjusted for inflation) incurred by the claimant in 

making its investment.]  

5. The Tribunal shall not award punitive damages.  

[6. The Tribunal may, at the request of a disputing party or on its own initiative, 

appoint one or more experts to report to it in writing on issues related to the 

assessment or calculation of damages, subject to any terms and conditions agreed with 

the disputing parties.]  

[7. The Tribunal may require that experts appointed by the parties, if any, on issues 

related to the assessment or calculation of damages work on the basis of a harmonized, 

__________________ 

 52 See, for example, China-Australia FTA, Article 9.11(4)–(8). 

 53 DP20 is a proposed revision prepared by the Chair, the Rapporteur and the secretariat based on 

the discussions at the ninth intersessional meeting in Santiago in November 2025 to facilitate the 

deliberations of the Working Group. See A/CN.9/WG.III/WP.262. See also 

A/CN.9/WG.III/WP.263, paras. 12–61, 131–138; A/CN.9/1194, paras. 99–104; A/CN.9/1160, 

paras. 99–115; A/CN.9/1124, paras. 89–100; A/CN.9/1044, para. 78; A/CN.9/970, paras. 36–38; 

A/CN.9/964, para. 111; and A/CN.9/935, paras. 36 and 97. The secretariat also notes the 

submission from the Governments of Viet Nam and Nigeria with regard to DP20 

(A/CN.9/WG.III/WP.261).  
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clearly defined set of instructions based on similar assumptions. The Tribunal may 

also require: 

  (a) A joint statement by the experts to explain any difference in their opinions;  

  (b) Alternative calculations in case the experts disagree on facts and legal 

approaches; and 

  (c) A joint report by those experts.]  

 

  Annotations 
 

49. DP20 provides a framework for the assessment of damages and compensation 

by the Tribunal. Paragraph 1 limits the forms of relief available by providing that the 

Tribunal may award, either separately or in combination, only monetary damages 

(including interest) or restitution of property. Paragraph 1(b) enables the respondent 

to opt to pay monetary damages in lieu of restitution.  

50. Paragraph 2 allows the Tribunal to award interest, which may be pre-award as 

well as post-award, possibly at different rates. Such rate is to be reasonable and risk-

free. 

51. Paragraph 3 addresses causality and reflects the understanding that damages 

should be limited to those “directly” caused by the breach. It also provides a  

non-exhaustive list (“among others and as relevant”) of circumstances for the 

Tribunal to consider when assessing or calculating monetary damages. The Working 

Group may wish to consider whether the claimant’s non-compliance with its legal 

obligations to the respondent would be considered “contributory fault” under 

subparagraph (a), as such non-compliance forms part of the basis on which a 

respondent may make a counterclaim under DP10(1)(b). The Working Group may also 

wish to consider whether to list additional factors relevant to the assessment of 

damages, including corruption in the making of the investment (see DP17(3)(c)), 

whether the investment was fully realized and the possible crippling effect of an 

award.  

52. Paragraph 4 provides that monetary damages shall be awarded on the basis of 

satisfactory evidence and shall not be speculative. The Working Group may wish to 

consider the issues reflected in the bracketed text, including whether: (i) paragraph 

4 should prohibit or limit the use of certain calculation methods, such as discounted 

cash flow, to instances where the investment has been in operation in the host State 

for enough time to have a track record of profitability; or (ii) the Tribunal should be 

prohibited from awarding monetary damages exceeding the total expenditures 

(adjusted for inflation) incurred by the claimant in making its investment (sunk costs).   

53. Paragraph 5 prohibits punitive damages. The Working Group may wish to 

consider whether the paragraph should also prohibit the Tribunal from awarding 

damages in excess of the amount claimed.  

54. Paragraphs 6 and 7 address the involvement of experts appointed to assist with 

issues related to the assessment or calculation of damages. The Working Group may 

wish to consider whether the bracketed paragraphs 6 and 7 add value beyond what is 

already provided in the applicable procedural rules54 and whether those paragraphs 

should be retained. 

 

  Draft Provision 21: Joint interpretation55 
 

1. The Parties to the Agreement may issue an interpretation jointly agreed by the 

Parties with regard to any provision of the Agreement (“joint interpretation”), 

including through a body established for such a purpose under the Agreement.  

__________________ 

 54 A/CN.9/1160, para. 110 (citing UARs, art. 29).  

 55 A/CN.9/1194, para. 69.  
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2. Upon a request by a Party to the Agreement to issue a joint interpretation, the 

other Party or Parties to the Agreement shall give due consideration to that request.  

3. A joint interpretation shall be binding on Tribunals that are seized of a dispute 

under the Agreement. Tribunals shall ensure that their decisions and awards are 

consistent with the joint interpretation. Tribunals shall not draw any inference from 

the absence of a joint interpretation.  

4. The Parties to the Agreement may decide that a joint interpretation shall have 

binding effect from a specific date.  

 

  Annotations 
 

55. DP21 addresses joint interpretations by the Parties to the Agreement. The 

Working Group may wish to consider the relationship of DP21 with existing 

provisions in the Agreement. The Working Group may also wish to consider whether 

this provision should refer, for consistency with the other provisions, to the 

Contracting Party or Contracting Parties.  

56. Paragraph 1 affirms that Parties to the Agreement, or a body established under 

the Agreement for such purpose, have the authority to issue a joint interpretation at 

any time and in any form. 

57. Paragraph 2 is intended to encourage the Parties to the Agreement to cooperate 

in the issuance of the joint interpretation, but such cooperation is not mandatory.  

58. Paragraph 3 addresses the binding effect of joint interpretations on Tribunals. 

As such, Tribunals must ensure that their decisions and awards are consistent with 

the joint interpretation. The paragraph also clarifies that Tribunals must not draw 

any inferences from the absence of a joint interpretation.  

59. The Working Group may wish to confirm that a joint interpretation should bind 

Tribunals interpreting the relevant provision (“seized of a dispute under the 

Agreement”), regardless of when the Tribunal was established. This question may 

require further analysis in the context of the appellate mechanism, including whether 

a joint interpretation issued after the first-tier award should have a binding effect on 

the permanent appellate tribunal.  

60. To tailor for instances where the Parties wish to set the temporal scope of the 

joint interpretation, paragraph 4 allows them to specify the date from which a joint 

interpretation would take effect. This aims to provide flexibility and legal certainty, 

particularly where the joint interpretation is issued after a dispute has arisen.  

 

  Draft Provision 22: Submission by a non-disputing Treaty Party56 
 

1. The Tribunal shall, subject to paragraph 5, allow or may, after consulting the 

disputing parties, invite submissions on issues of treaty interpretation from a  

non-disputing Party to the Agreement (“non-disputing Treaty Party”).  

2. The Tribunal, after consulting the disputing parties, may allow submissions on 

further matters within the scope of the dispute from a non-disputing Treaty Party. In 

determining whether to allow such submissions, the Tribunal shall take into 

consideration, among other factors it determines to be relevant:  

  (a) Whether the non-disputing Treaty Party has a significant interest in the 

proceeding;  

  (b) The extent to which the submission would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding by bringing a 

perspective, particular knowledge or insight that is different from that of the disputing 

parties; and  

__________________ 

 56 A/CN.9/1239, paras. 98–105. 
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  (c) For greater certainty, the need to avoid submissions which would support 

the claim of the investor in a manner tantamount to diplomatic protection.  

3. The Tribunal shall provide the non-disputing Treaty Party with relevant 

documents filed in the proceeding, and unless the disputing parties agree otherwise, 

shall make arrangements to protect any confidential or protected information.  

4. The Tribunal shall not draw any inference from the absence of any submission 

or response to any invitation pursuant to paragraphs 1 or 2.  

5. The Tribunal shall ensure that a submission by a non-disputing Treaty Party does 

not disrupt or unduly burden the proceeding, or unfairly prejudice any disputing party.  

6. The Tribunal shall ensure that the disputing parties are given a reasonable 

opportunity to present their observations on any submission by a non-disputing Treaty 

Party.  

 

  Annotations 
 

61. At its fifty-third session, the Working Group approved DP22 as set forth above. 57 

Similar to DP21, the Working Group may wish to consider whether this provision 

should refer, for consistency with the other provisions, to the Contracting Party or 

Contracting Parties, instead of to the Treaty Party or Parties.  

62. DP22 is aligned closely with article 5 of the UNCITRAL Rules on Transparency 

in Treaty-based Investor-State Arbitration (Transparency Rules) while reflecting 

ICSID Rules 68(3). It provides a framework for submissions by a Party to the 

Agreement that is not a party to the dispute.  

 

 

 III. Further issues for consideration 
 

 

63. With a view to presenting the DPs to the Commission for finalization and 

adoption at its sixtieth session in 2027, the Working Group may wish to consider the 

following issues. 

 

  The form and implementation of the DPs and the relationship between the SPs and 

the DPs 
 

64. Further to what was agreed by the Working Group at its fifty-third session and 

the Commission’s deliberations at its fifty-ninth session (see paras. 4–6 above), the 

Working Group may wish to further consider the following:  

  (a) For drafting purposes: (i) as the DPs are to be presented as separate 

provisions in a protocol to the MIIR for States to opt into individually,58  whether 

cross-references among various DPs would be workable;59 and (ii) whether the DPs 

are intended to operate in a standalone manner without reliance on the SPs and, if so, 

whether they need to incorporate certain aspects of the SPs (see DP12 bis which refers 

to SP XII);60 

  (b) With respect to existing treaties: (i) whether to include any of the DPs in 

the body of the MIIR as core provisions; and (ii) whether the DPs and the SPs should 

be presented in the same protocol or separate ones (for an example of a separate 

protocol for the SPs, see A/CN.9/1246, chapter III(A)); and 

__________________ 

 57 A/CN.9/1239, paras. 101 and 105.  

 58 See para. 4 above (citing A/CN.9/1239, para. 59).  

 59 See references in DP13(3) to DP16(1), DP13 bis to DP13(2), DP14(2) to DP16, DP15 to DP18, 

DP16(3) to DP13 and DP14(2) and DP17(3) to DP12 bis.  

 60 See also DP11 bis and DP22 regarding references to consulting with the disputing parties, as well 

as SP I (Consultation with the disputing parties).  
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  (c) With respect to future treaties, how the DPs would be incorporated (e.g. by 

reference to them as standalone text(s) or by incorporating the provisions in the future 

treaty text itself).  

 

  Relationship with existing instruments 
 

65. At the fifty-third session of the Working Group, it was also suggested that 

conflict rules addressing the relationship of the DPs with provisions in existing 

investment agreements would need to be prepared.61 The Working Group may wish to 

clarify the intended relationship, specifically whether the DPs should: (i) override 

conflicting treaty commitments;62 (ii) apply by default where treaties are silent; or 

(iii) complement existing treaty provisions by filling gaps without creating conflict. 63 

 

  Incorporation of the SPs into the UARs 
 

66. At the fifty-ninth session, the Commission mandated Working Group II to 

review: (i) the relationship between the UARs and the SPs; (ii) the advantages and 

disadvantages of different means to incorporate the SPs into the UARs, including any 

impact on the operation of the UARs; and (iii) the feasibility and desirability of 

incorporating the SPs into the body of the UARs.64  

67. Working Group II is scheduled to commence the review at its eighty-fourth 

session in Vienna in December 2026. Accordingly, the Working Group may wish to 

allot time to consider this topic at its fifty-seventh session (New York, 1–5 March 

2027).65  

 

__________________ 

 61 See, e.g. paras. 26 (regarding DP13 bis), 29 (regarding DP15), 38 (regarding DP17) and 55 

(regarding DP21) above. 

 62 See, e.g. article 3 of the draft Protocol after paragraph 36 of A/CN.9/1246, which states: “In the 

event of any inconsistency between the Supplementary Provisions and the provisions of the 

investment treaty listed in the notification, the Supplementary Provisions shall prevail.”  

 63 Article 2(2) of the Code of Conduct for Arbitrators in International Investment Dispute 

Resolution provides, for instance, “[i]f the instrument of consent contains provisions on the 

conduct of an Arbitrator, a Candidate or a former Arbitrator, the Code sha ll complement such 

provisions. In the event of any incompatibility between the Code and such provisions, the latter 

shall prevail to the extent of the incompatibility.”  

 64 A/81/17, paras. 180–181. 

 65 A/CN.9/1240, para. 131. 
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