PETER “KIM

UNCITRAL Colloquium

Session 2. Dispute Resolution

in the Digital Economy

- Virtual Hearing

28 March 2022

Seokchun Yun

H




Legal Framework of Virtual Hearing

UNCITRAL Model Law on International Commercial Arbitration

Article 34. Application for setting aside as exclusive recourse against arbitral award
(2) An arbitral award may be set aside by the court specified in article 6 only if:

(b) the court finds that:

(ii) the award is in conflict with the public policy of this State.

Article 36. Grounds for refusing recognition or enforcement
(1) Recognition or enforcement of an arbitral award, irrespective of the country in which it was made, may be refused only:
(b) if the court finds that:

(i) the recognition or enforcement of the award would be contrary to the public policy of this State.

United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention)
Article V

2. Recognition and enforcement of an arbitral award may also be refused if the competent authority in the country where
recognition and enforcement is sought finds that:

(b) The recognition or enforcement of the award would be contrary to the public policy of that country.




Legal Framework of Virtual Hearing
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Elements to Consider

« Deadline for application and/or decision to conduct a virtual hearing

» Virtual hearing as default v. contingency option

 Different time zones and duration of the hearing

 Limitation on participants (list of attendees, sequestration)
= Turning-off of cameras and microphones for non-speaking participants
= (Concealed channel of communications

= Comparison with witness/expert cross-examinations



Elements to Consider

Communication among the tribunal members and among the parties

= Breakout rooms for intra-tribunal deliberations (e.g. ruling on objections during cross-examinations)

Recording of the hearing (role of transcription)

= Necessity of court reporters? Real-time transcriptions

Display of documentary/demonstrative exhibits

Other technical elements



Technical aspects

Seoul Protocol on Video Conferencing in
International Arbitration!

Annex 1 Technical Specifications

Video conferencing equipment used should meet minimum industry standards in order
to ensure the efficient and smooth operation of each hearing. The common industry
standards recommended by the International Telecommunications Union - the United
Nations specialized agency in the field of telecommunications, are listed below, and is
intended to serve as a guideline as to the technical specitications that each Venue
adopting video conferencing should entail.

Video
e For ISDN-based networks:

o H.320 Standard (umbrella recommendation for narrow-band wvideo
conferencing over circuit-switched networks i.e. N-ISDN, SW56, dedicated
networks); and

o H.310 Standard (wide-band (MPEG-2) video conferencing over ATM and
B-ISDN)

» For video over Internet/ LAN-conferencing:

o H.323 Standard (narrow-band video conferencing over non-guaranteed

quality-of-service packet networks (Internet, LAN, etc.))
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