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at its eighteenth session that the text under preparation
should be in the form of a model law for adoption by
national legislative bodies and that it should be restricted
to international credit transfers.

3. The report states that the Model Law might include a
provision on its territorial application and that, in addition,
consideration might be given to a provision governing the
conflict of laws where the dispute arises in a State that has
adopted the Model Law but the other State or States
concerned have not, or where the text of the Model Law
does not govern the issue at hand (paragraph 71). The
report concludes that in general the law applicable to any
given segment of the credit transfer should be the law of
the receiving bank, but goes on to give illustrations from
the text of the draft Model Law as it was before the
eighteenth session of cases in which the law of a different
State might be appropriate (paragraphs 75 to 77). While
the text of the draft Model Law has changed substantially
in presentation since that time, the conclusions as to the
appropriate law to be applied to the different problems
would seem to remain valid.

4. In a communication to the Secretariat the delegation
of the United Kingdom suggested that paragraph (1) be
amended to add the words “or of the State in which the
place of sending or receipt is situated” afier “denomi-
nated” and the words “law of the State where the payment
order is received” be substituted for “the law of the State
of the receiving bank” in the penultimate line.

5. If the Working Group was to decide to redraft ar-
ticle 14(2) so as to delete any rule on discharge of an
obligation (see article 14, comments 7 to 11), it would
seem to be clear that article 15(2) would be deleted from
the Model Law.

[A/CN.9/WG.IV/WP.46/Corr.1]

Article 2

Paragraph numbers 8 and 9 of the comments are miss-
ing due to an error in numbering and no substance was
omitted.

2. International credit transfers: proposal of the United States of America: note by the Secretariat
(A/CN.9/WG.IV/WP.47) [Original: English]

INTERNATIONAL CREDIT TRANSFERS

Proposal of the United States of America
Note by the Secretariat

1. At the twentieth session of the Working Group the
delegation of the United States suggested the possibility of
restructuring the Model Law into two parts: one applicable
to high-speed systems and another applicable to slower
systems (A/CN.9/329, para. 197). The delegation has now
submitted its proposal as to how such a restructuring
might be accomplished.

2. This note contains in the annex the covering letter
from the United States delegation plus its proposal with
explanatory comments,

ANNEX
Covering letter from the United States, dated 6 June 1990

We have enclosed several proposed modifications to the draft
Model Law for international credit transfers being prepared by
the Working Group on International Payments.

Together with many other delegations, we have seen the
preparation of this Model Law as an important opportunity for
UNCITRAL to be among the first international bodies to
achieve harmonization in international trade law in the new field
of electronic commerce. A project of this nature is of course dif-
ficult, since it must deal with the conflict between newly emerg-
ing commercial practices and traditional laws and obligations.

At the conclusion of the last Working Group session on this
subject, which took place in Vienna, 27 November-8 December
1989, the US delegation expressed serious concern as to the
direction the draft Model Law was taking, and whether as then
drafted it was compatible with new electronic banking and
clearing systems. We believe ‘that any proposed international

—

rules must recognize high-speed systems and the changed legal
relationships that result. Otherwise, the rules if adopted would
have the effect of impeding new commercial methods, rather
than facilitating world trade. In the latter case, such rules may
be unlikely to achieve widespread acceptance by States, and
UNCITRAL would have lost an opportunity to be a leader in
setting norms for modermn electronic commerce.

Bank credit transfers, which are an important part of the new
electronic commerce, can play a role in expanding services and
lowering costs for commercial parties in all nations, regardless
of their state of economic development or particular trade in-
terest. With respect to commercial users, as distinct from con-
sumers, modern electronic transfers today offer the option of
high-speed, low cost transactions. Such transactions may depend
on electronic cleating houses which, through computer-assisted
high-speed systems, are able to handle very large volumes of
transactions daily. At the same time, these computer-assisted
systems, because of their very high volume, operate on a “best-
efforts” basis and cannot undertake the same obligations that
may accompany traditional funds transfers.

The latter may involve conditional payments, bank verifica-
tion of transactions, reversibility, indeed many other facets may
involve direct intervention by bank personnel. Commercial
customers are likely to want the option of using either more
traditional transfer methods, which may also use electronic
means but would involve a wider range of responsibilities by
banks and involve higher costs, or the pewer high-speed
systems at low cost. In the latter case, customers are likely to
absorb certain risks in order to use those services; for example,
computer-assisted systems at high speed and volume cannot nor-
mally accommodate reversal and do not allow for individual
transaction monitoring and consequent exposure to responsibili-
ties for errors or failures in the same manner as do traditional
credit transfer methods. The sheer volume of transactions places
real burdens on banks and clearing houses with respect to notice
obligations and liability for damages, which must be taken into
account if any proposed rules are to be compatible with the
newly emerging electronic clearing systems.
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At the conclusion of the last Working Group session, the US
delegation suggested that the Working Group might wish to
consider preparing two sets of rules, rather than one, in order to
separate the rights and obligations of parties to banking transac-
tions into two options—the first dealing with emerging practices
in high-speed electronic transfers, and the second covering tra-
ditional transactions, which could accommodate paper-based as
well as more rapid methods of transacting commerce. In the
latter, originators would expect a broader range of responsibili-
ties in return for greater cost and less speed.

There are several ways to achieve this “two-track” systen.
We have attached one proposal that would accomplish this by
assuring through choice of law and conflict of law provisions
the right of parties to engage in transactions under rules deve-
loped for electronic commerce. Such an approach could leave in
place the present draft as modified by further work of the
Working Group and the Commission. At the same time, it would
allow for application of rules designed for high-speed transfers
and therefore assure the relevance of the Model Law to com-
merce as it is likely to be practised by an increasing number of
commercial parties and States. A separate method would be to
draft two sets of rules by declaring certain provisions of the
present draft inapplicable to high-speed transactions, as defined,
and by writing new rules to cover those transactions.

These suggestions are being made in order to facilitate the
discussion of the Working Group. We remain committed to the
importance of the Commission finishing its work on this subject
as early as possible.

Proposal by the United States delegation to amend the
draft Model Law on International Credit Transfers
to accommodate high-speed electronic transfers

At the twentieth session of the Working Group on Inter-
national Payments, the US delegation expressed its concern that
the text of the draft Model Law would not be suitable for credit
transfers made over systems that have been designed to accom-
plish a transfer with high speed, maximum security, and low
cost. Accordingly, the US delegation suggests that the Model
Law be amended so that it would be flexible enough to accom-
modate this type of system, which might be referred to as a
system for effecting “high-speed electronic payments”. Each
proposed revision is set forth below, and is explained in a short
comment.

Proposed new paragraph (3) of article 1

“(3) If a credit transfer is a ‘high-speed electronic transfer’,
this law applies if any payment order comprising the credit
transfer is sent from a sender located in one State to a receiv-
ing bank in another State.”

Comment

Funds transfer systems like the Clearing House Interbank
Payments System (“CHIPS) process high-speed electronic
transfers. Typically, these transfers are initiated by banks that
may be located outside of the United States, but that transmit by
wire payment orders that are to be executed by banks located
within the United States. Such a CHIPS payment might termi-
nate with a credit to the account of a beneficiary at a bank
focated within the same State as the originator’s bank. This type
of transfer would not be covered under the draft Model Law,
because under atticle 1, section (1), the originator’s bank and
the beneficiary’s bank are in the same State. Proposed section
(3) of the draft Model Law increases the scope of the Model
Law so that it covers what are defined in article 2 as “high-speed
electronic transfers”.

Proposed new subparagraphs (m) and (n) of article 2

“(m) ‘High-speed electronic transfer’ means a credit trans-
fer involving any payment order that is sent through a funds
transfer system, which system is used primarily to process
payment orders that are (i) sent electronically between banks
or between businesses, (ii) intended to tragsfer value on the
same day, and (iii) settled on the books of a bank or a Central
Bank.”

“(n) ‘Funds transfer system' means an electronic transfer
network, automated clearing house, or other communication
system of a clearing house or other association of banks
through which a payment order may be transmitted to the
bank to which the order is addressed.”

Comment

Section (m) defines the characteristics of the “high-speed
electronic transfer” which will merit coverage under the draft
Model Law, subject to the “contracting out” provision which is
recommended for article 16. Note that such a credit transfer
must contain at least one payment order that is processed by a
special type of funds transfer system. That funds transfer system
must be one that is used primarily for processing payment
orders that are communicated electronically (that excludes in-
straments which are widely used in some States), and are pri-
marily commercial transfers (that excludes most giro and point
of sale systems, which are primarily consumer systems). Fur-
ther, such a funds transfer system must be used primarily for
payments that are not for a future value (which would eliminate
most conditional payments), and settlement of the order would
be on the books of a bank or a Central Bank. The purpose of the
definition is to identify credit transfers like transfers made
through CHIPS, which will need to be subject to rules that
accommodate their high speed, maximum security, and low cost
nature.

Section (n) defines what is a funds transfer system. No credit
transfer can be a “high-speed electronic transfer” unless at least
one payment order is effected through such a system. Again, the

definition is sufficiently broad to encompass organizations like
CHIPS and SWIFT.

Proposed new paragraph (3) of article 15

“(3) A funds transfer system may select the law of a par-
ticular State to govern the rights and obligations of all parties
to a high-speed electronic transfer. In the event of any incon-
sistency between any provision of the law of the State se-
lected by the funds transfer system and any provision of this
Model Law, the provision of the law of the State selected by
the funds transfer system shall prevail.”

Comment

Because a high-speed funds transfer system may involve
patties located in several States, and because the rights and
liabilities of one party may be affected by the action taken by
another, it is particularly important to have one set of rules
govern all parties to a high-speed credit transfer. These factors
led CHIPS to announce the following rule in April of 1990.

“The rights and obligations of participants and all other
parties to a funds transfer of which a CHIPS payment mes-
sage is a part, arising from the funds transfer or from these
Rules, shall be governed by the law of the State of New
York. A ‘funds transfer’ means the series of transactions,
beginning with the originator’s payment order, made for the
purpose of making payment to the beneficiary of the order
and includes any payment order issued by the originator’s
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bank or an intermediary bank intended to carry out the origi-
nator’s payment order.”

Proposed article 15(3) enables funds transfer systems to pro-
mulgate rules like new CHIPS rule 3. It avoids the possibility of
a single funds transfer being subject to conflicting substantive
provisions of State law, thereby increasing the predictability and
certainty of result that are the hallmarks of commercial law.

Proposed new article 16

“Article 16. Variation by agreement and effect of funds
transfer system rule

(1) Except as otherwise provided in this law, the rights and
obligations of a party to a credit transfer may be varied by
agreement of the affected party.

(2) ‘Funds transfer system rule’ means a rule of an associa-
tion of banks (i) goveming transmission of payment orders
by means of a funds transfer system of the association or

rights and obligations with respect to those orders, or (ii) to
the extent the rule governs rights and obligations between
banks that are parties to a funds transfer in which a Central
Bank, acting as an intermediary bank, sends a payment order
to the beneficiary’s bank. Except as otherwise provided in
this law, a funds transfer system rule governing rights and
obligations between participating banks using the system
may be effective even if the rule conflicts with this law and
indirectly affects another party to the funds transfer who does
not consent to the rule.”

Comment

It is possible that a funds transfer system processing high-
speed credit transfers, or two parties to a part of a credit trans-
fer, might want to adopt the Model Law, with some variation.
Article 16 permits this, and embodies a policy judgement that
patties to a credit transfer should be able to contract out of those
provisions which are unsuitable to their specific purposes.

E. Report of the Working Group on International Payments
on the work of its twenty-second session

(Vienna, 26 November-7 December 1990) (A/CN.9/344)
[Original: English]

CONTENTS

INTRODUCTION .......................

Paragraphs

............................. 1-9

1L CONSIDERATION OF DRAFT PROVISIONS FOR THE MODEL LAW ON

INTERNATIONAL CREDIT TRANSFERS

Atticle 12 . ............. ... ... ...,
Atticle 13 ......... ... ... .. ......

Payment to receiving bank .........
Atticle 10 ........................
Atticle 11 ... ... ... ... . .,
Aticle 15 . ............. .. ... .....

Definition of “execution” ..........
Article 9 ............... .. ... ...,
Article 8 .. ... ... ... ... ...
Articled ............... ... ......

=
=
5
Q
%
a
!
42}
2
5
2
)
o
s}
r
C
>
z
02
N
5

II.  DRAFTING GROUP AND ADOPTION OF DRAFT MODEL LAW ....... 142

Page

ANNEX  Draft UNCITRAL Model Law on International Credit Transfers . . . ... 210
INTRODUCTION 2. The Working Group undertook the task at its six-

1. At its nineteenth session, in 1986, the Commission
decided to begin the preparation of Model Rules on elec-
tronic funds transfers and to entrust that task to the Work-
ing Group on International Negotiable Instruments, which
it renamed the Working Group on International Payments.!

'See Official Records of the General Assembly, Forty-first Session,
Supplement No. 17 (A/41/17), para. 230.

teenth session (Vienna, 2-13 November 1987), at which it
considered a number of legal issues set forth in a note by
the Secretariat (A/CN.9/WG.IV/WP.37). The Group re-
quested the Secretariat to prepare draft provisions based
on the discussions during its sixteenth session for con-
sideration at its seventeenth session (A/CN.9/297). At its
seventeenth session (New York, 5-15 July 1988) the
Working Group considered the draft provisions prepared
by the Secretariat (A/CN.9/WG.IV/WP.39). At the close




