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(comments reproduced in the order of draft provisions and order of submissions) 
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 Compilation of comments received on the draft provisions on procedural and 
cross-cutting issues (A/CN.9/WG.III/WP.244) 

 

 

 General comments 

Singapore 

Singapore reaffirms the points previously made in:  

(a) its interventions at UNCITRAL Working Group III’s (“WG III”) 46th session in October 2023;  

(b) its interventions at WG III’s 47th session in January 2024; and 

(c) its written comments submitted pursuant to paragraph 30 of A/CN.9/1160,  

which were in response to Working Paper 231, insofar as they continue to relate to the draft provisions presented 

in Working Paper 244. 

Singapore also restates its interventions at WG III’s 49th session in September 2024 on Working Paper 244.  

Singapore understands that the Draft Provisions in Section A of Working Paper 244 are categorised as such, being 

in the nature of harmonisation with existing rules, and that the final categorisation of the Draft Provisions in 

Working Paper 244 should be ultimately guided by the content of the provisions as they develop. On the Draft 

Provisions that are in the nature of harmonisation, Singapore’s overarching position is to consider aligning the 

content of the Draft Provisions as far as possible with various developments in this field, including the ICSID 

Arbitration Rules 2022 (“ICSID Rules”).  

European Union and its Member States 

The European Union and its Member States refer to paragraph 68 of the report of Working Group III on the work 

of its 49th session (A/CN.9/1194) as well as communication from the UNCITRAL Secretariat dated 21 October 

2024, where delegations from Working Group III are invited to provide written comments on Section A of Working 

Paper A/CN.9/WG.III/WP.244, as well as draft provision 11 (consolidation of claims) and part of draft provision 

12 (third-party funding but only paragraphs 1 to 5 and 7) which will be included into Section A.  

The European Union and its Member States therefore submit the below comments on the relevant provisions falling 

under Section A. This should not be read as an agreement on the rest of the provisions of Working Paper 

A/CN.9/WG.III/WP.244. This is without prejudice to the position that the European Union and its Member States 

may take in light of the discussions in Working Group III, including on the form of those provisions. In this regard, 

it is the understanding of the European Union and its Member States that draft provisions in Section A would be 

drafted to supplement the UNCITRAL Arbitration Rules. The European Union and its Member States are of the 

view that those draft provisions should also be part of procedural rules to a standing mechanism and could  also be 

retrofitted into treaties. 

Canada 

Canada thanks the Secretariat for its work on procedural and cross-cutting issues relating to the investor-state 

dispute settlement reform and provides the following comments and suggestions on draft provisions 1 to 9 in 

Section A and draft provisions 11 and 12 in Section B of A/CN.9/WG.III/WP.244. Canada provides its comments 

on these provisions based on the understanding that the proposal is for these provisions to be incorporated in the 

arbitral rules and not as treaty provisions.  

These comments build on Canada’s previous comments on procedural and cross -cutting issues and are provided 

without prejudice to Canada’s final position on the issues addressed below or on whether such provisions are 

necessary. 

Australia 

The Commonwealth of Australia (‘Australia’) expresses its gratitude to the Secretariat for presenting the Draft 

Procedural Rules and Cross Cutting Issues (WP.244). Australia provides the following comments on these rules, 

with a particular focus on their harmonization with other investor-state arbitration rules. Australia reserves its 

position as to whether it considers such provisions would be best incorporated into the UNCITRAL Rules or 
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included as part of an instrument associated with the MIIR, and as to whether Australia would ultimately support 

either proposal. 

ICSID 

The Secretariat of the International Centre for Settlement of Investment Disputes (ICSID) appreciates the 

opportunity to submit observations (below and in Annex A) on the Draft Provisions on Procedure in the Report of 

Working Group III on the work of its 49th Session (A/CN.9/1194) and on the categorization presented in Report 

A/CN.9/WG.III/WP.244. These observations are based on ICSID’s extensive experience with investor -State dispute 

settlement (ISDS) and its comprehensive procedural reforms adopted in the  ICSID Arbitration Rules of July 2022 

(“2022 ICSID Rules”).  

As a preliminary point, ICSID recommends that all Draft Provisions included by Working Group III in Category 

A, together with certain provisions from Category B (Counterclaim, Consolidation and Coordination, and Third -

Party Funding), be consolidated into a cohesive set of procedural rules in Category A. This approach would mitigate 

the risk of fragmentation of procedural rules applicable in ISDS cases.   

Further, ICSID recommends that the draft provisions in Category A and certain provisions in Category B 

(Counterclaim, Consolidation and Coordination, and Third-Party Funding) be adopted as a supplement to the 

UNCITRAL Arbitration Rules for investor-State arbitration rather than as treaty provisions, for the following 

reasons (see also ICSID’s submission to UNCITRAL Working Group III of January 16, 2024):  

1. There is no necessity to update the 2022 ICSID Rules. The 2022 ICSID Rules were recently revised to include 

provisions addressing matters discussed in UNCITRAL Working Group III. These Rules reflect extensive 

amendments that garnered wide consensus among States. The 2022 ICSID Rules have been well received by users 

and are functioning effectively.  

2. While the 2022 ICSID Rules do not require further amendments, the UNCITRAL Arbitration Rules need to be 

updated to (a) incorporate provisions being discussed in Working Group III, and (b) align them with the 2022 ICSID 

Rules. This would lead to greater harmonization and consistency of procedural rules used in ISDS.  

3. A supplement to the UNCITRAL Arbitration Rules could be tailored to update and enhance the provisions and 

language in the UNCITRAL Arbitration Rules. As a supplement to the UNCITRAL Arbitration Rules, these 

provisions would not need to be adjusted to account for ICSID-specific language and the considerations of the 

ICSID Convention. Each set of rules is a cohesive whole, and provisions need to integrate seamlessly.  

4. A supplement to the UNCITRAL Arbitration Rules would prevent the fragmentation of the rules used in ICSID 

proceedings, depending on a State’s opt-in to similarly worded or different provisions in a treaty, as such treaty 

provisions would purport to override individual ICSID rules.  

5. A supplement to the UNCITRAL Arbitration Rules would avoid complexities in determining which provisions 

apply to specific cases, depending on the disputing parties’ nationalities or other factors yet to be determined.  

6. Adopting a supplement to the UNCITRAL Arbitration Rules would ensure that future updates to the Rules would 

be less burdensome than if those rules had been adopted in the form of treaty provisions. Rules need modernization 

and amendment over time, as demonstrated by the processes to amend the ICSID and UNCITRAL Arbitration 

Rules, and a flexible amendment process is preferable to facilitate changes.  

7. A supplement to the UNCITRAL Arbitration Rules could be adopted independently and in advance of a 

multilateral instrument on investor-State dispute settlement reform (“MIIR”). This supplement could subsequently 

be implemented through a protocol to a MIIR, similar to the UNCITRAL Transparency Rules.  

ICSID remains available to address any questions on these submissions or to provide further information to Working 

Group III. 

USA 

The United States submits the following comments on draft provisions 1 -9, 11, and 12(1)-(5), (7) (referred to 

collectively as the “Draft Provisions”), as set out in WP 244 and WP 245.  These comments are preliminary, offered 

on a technical basis, and subject to further development based on discussions within the Working Group.  The 

comments, which respond to the request for comments made during the 49 th session of Working Group III, focus 

on the suitability of the Draft Provisions for inclusion in a set of supplemental rules to the UNCITRAL Arbitration 

Rules (UAR), for use in investor-state dispute settlement (ISDS) proceedings.  In particular, the comments note 

whether a draft rule is already reflected in the UAR, or whether it tracks the revised ICSID Arbi tration Rules (2022).  

In our view, it would be useful to develop a set of procedural arbitration rules that bring the UAR in line with the 

revised 2022 ICSID Arbitration Rules so that both sets of rules reflect common procedures for the conduct of 
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arbitration between foreign investors and host States.  These rules, like the UNCITRAL Rules on Transparency in 

Treaty-based Investor-State Arbitration, would be specifically designed for use in ISDS proceedings as a 

supplement to the UAR; they are not intended to replace the UAR and do not address all applicable UAR rules.  

There may also be rules in the UNCITRAL Expedited Arbitration Rules (EAR) that could usefully be applied in 

the ISDS context, regardless of whether the proceeding is expedited or not.  The Draft Provisions would not be 

intended for use in international commercial disputes, and we would support language clarifying that if appropriate.  

Any adaptation of these provisions for use in international commercial arbitration would be more appropr iately 

considered by Working Group II, given its mandate to address that topic.  

Overall, we thank the Secretariat for its work on these improved Draft Provisions, which are largely consistent with 

the revised 2022 ICSID Arbitration Rules.  They will serve as a solid basis for achieving consensus on this element 

of the Working Group’s reform agenda and submission to the Commission during its 2025 session.  

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

The following comments on Working Paper A/CN.9/WG.III/WP.244 concerning the Draft Provisions on Procedural 

and Cross-Cutting Issues (“Working Paper 244”) are submitted jointly by the Federative Republic of Brazil, the 

Republic of Chile, the Republic of Colombia, the Dominican Republic, the Repub lic of Ecuador, the United 

Mexican States, and the Republic of Panama. 

 

This document aims to provide written comments on the draft provisions in Section A (provisions 1 to 9), provision 

11, and provision 12 (paragraphs 1 to 5 and 7) of Working Paper 244, as outlined in paragraph 68 of the Working 

Group’s report on its 49th session (Vienna, 23–27 September 2024). 

 

These comments seek to align the provisions with the 2022 ICSID Arbitration Rules while incorporating best 

practices derived from recent investment treaties and the IBA Rules on the Taking of Evidence in International 

Arbitration. 

 

This is a translation of the original Spanish version, which is the official text. It has been provided to facilitate 

understanding for non-Spanish speakers and broaden accessibility. Each country reserves the right to submit 

additional comments or adjust its positions in the future. 

CCSI, IIED, IISD and South Centre 

The following are comments on, and suggested language for, certain draft provisions in Section A (draft provisions 1 to 9), 

as well as draft provisions 11 and 12 (paragraphs 1 to 5 and 7) of Working Paper 244 (A/CN.9/WG.III/WP.244). This 

submission focuses on provisions we believe to be the most critical and in need of particular attention. It is not, however, 

meant to be an exhaustive commentary on the provisions in Section A. 

While the Secretariat has indicated that the aim is to harmonize these provisions with existing procedural rules, such as the 

2022 ICSID Arbitration Rules, and to serve as a supplement to the UNCITRAL Arbitration Rules, we believe that, as a 

reform process, Working Group III (WGIII) has a unique opportunity to pursue more ambitious objectives. Rather than 

merely harmonizing with established frameworks—which should only serve as benchmarks if they are demonstrably fair 

and legitimate—WGIII should aim to address the systemic challenges and deficiencies of the current ISDS regime. 

Meaningful and impactful reforms would have the potential to enhance the credibility and transparency of international 

investment dispute resolution, while also achieving the overarching goals of the UNCITRAL WGIII reform process. 

Below, we present the current language of selected draft provisions, key observations on those provisions, and proposed 

amendments. Our goal is to enhance the clarity, effectiveness, transparency, and overall impact of specific draft provisions 

to be included in Section A of Working Paper 244. 

Viet Nam 

Viet Nam take this opportunity to commend the ongoing investor-State dispute settlement (ISDS) reform process 

at Working Group III and its sincere gratitude towards the Secretariat for their work.  

In consideration of the Working Paper numbered A/CN.9/WGIII/WP.244, Viet Nam raises below its comments on 

specific draft provisions. The views expressed herewith do not represent the priority of Viet Nam, the position of 

Viet Nam on the final form of provisions, or the intention of Viet Nam to exclude any provision.  Viet Nam also 

reserves the right to submit additional comments on the above-mentioned issue. 
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Draft Provision 1: Evidence 

Singapore 

Singapore suggests that the Draft Provision should be aligned as far as possible with the rules on evidence in the 

ICSID Rules and the UNCITRAL Arbitration Rules.  

On paragraph 2, Singapore notes that it does not set out the threshold for when the tribunal may call upon a disputing 

party to produce further evidence. Singapore suggests adapting from Rule 36(3) of the ICSID Rules, to adjust 

paragraph 2 as follows: 

“At any time during the proceeding, the Tribunal may require the disputing parties to produce documents, 

exhibits or other evidence, if it deems it necessary”. 

On paragraph 3, Singapore suggests splitting the first sentence from the rest of paragraph 3, as it addresses a 

different issue. The first sentence concerns the possibility of establishing a procedure for document production, 

while the rest of the paragraph concerns the assessment of requests for document production and it can thus be a 

separate paragraph. 

On paragraph 4, Singapore considers that this paragraph need not be confined to the “final decision”, but may 

include a decision on jurisdiction or a partial merits award. Singapore suggests adapting from Rule 30(3) of the 

UNCITRAL Arbitration Rules, which reads “the arbitral tribunal may make the award on the evidence before it.”  

On paragraph 5, Singapore suggests also considering a further sentence akin to Rule 38(3) of the ICSID Rules, 

which states that “The Tribunal shall determine the manner in which the examination is conducted.”  

On paragraph 8, Singapore considers that it would be useful to add a sentence to paragraph 8, stating that “The 

parties shall have the right to participate in any visit or inquiry.” This would be akin to Rule 40 of the ICSID Rules.  

European Union and its Member States 

The European Union and its Member States would like to formulate the following comments on paragraph 3:  

The first sentence of paragraph 3 grants the Tribunal discretionary power to reject a request for a document 

production procedure, unless the request is made by all disputing parties. The Annotations (paragraph 4, footnote 

3) mention that this language comes from UNCITRAL Rules for Expedited Arbitration where, for costs and time 

efficiency, such procedure could be avoided.  

The question is whether, in an “ordinary” arbitration or dispute, this discretionary power is justified. The European 

Union and its Member States believe that a procedure for document production can be burdensome and heavy on a 

respondent’s resources, and a balance should be found between this concern and the utility of document production 

for litigating a case, including for a State or REIO. The current wording, while trying to address such concerns, 

may give too much arbitrary power to the Tribunal since it is unclear if the listed grounds in the rest of the paragraph 

are to guide the Tribunal in its decision or for a separate stage (see below).  

The second sentence of paragraph 3 lists the circumstances to be considered when assessing requests for document 

production. However, it is unclear whether these grounds are for the Tribunal when assessing a request to establish 

a procedure for document production, or, once such procedure is established, if the grounds are for the Tribunal 

when assessing individual request for producing specific documents (the latter one may seem far reaching).  

In any event, Draft provision 1 seems to be missing the possibility for the Tribunal to decide on a dispute arising 

out of a party’s objection to the other party’s request for production of documents, once such procedure is 

established, as provided in ICSID Arbitration Rule 37. The Annotations (paragraph 4, footnote 4) indicate that the 

second sentence and listed circumstances in paragraph 3 follow ICSID Rule 37, but paragraph 3 concerns a different 

situation or at least creates confusion as to which situation is concerned (as explained above). The European Union 

and its Member States would like to request the addition of a paragraph reproducing Rule 37.  

In addition, with regard to paragraph 7, the European Union and its Member States suggest taking into account, as 

a ground for exclusion, information protected or classified for national security purposes (e.g. IBA Rule Article 

9(2), or similar provisions found to limit transparency of the proceedings, e.g. UNCITRAL Transparency Rules, 

Article 7(2)).  

The European Union and its Member States think that this provision should be acceptable depending on the 

clarifications requested above being resolved and the outcome of the negotiations, this draft provision could also 

be part of procedural rules to a standing mechanism. 
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Canada 

Canada suggests that the first sentence in paragraph 3 be drafted in a permissive manner to reference the ability of 

tribunals to establish a procedure for document requests/production. This could be added as a last sentence to 

paragraph 2. Paragraph 3 could then focus on considerations for rejecting specific document requests. With respect 

to the circumstances listed in paragraph 3, Canada seeks clarification as to the rationale for specifically referring 

to an objection “by the other party” in subparagraph (d), whereas ICSID Rule 37(d) refers more broadly to “the 

basis of the objection”. In view of the broad language providing for the consideration of “all relevant 

circumstances” in this paragraph, Canada does not consider the additional language in paragr aph 7 to be necessary. 

Canada is of the view that paragraph 4 may not be necessary as the principle that each disputing party has the 

burden of proving the facts relied on to support its claim or defence is already captured by paragraph 1. Moreover, 

this could raise questions as to whether the Tribunal can draw adverse inferences if a party refuses to produce 

documents or if it would be limited to deciding the issues based on the evidence before it.  

Canada suggests that the second sentence in paragraph 5 be aligned more closely with the language in ICSID Rule 

38(2), which provides more broadly for any disputing party or the Tribunal to call a witness for examination at a 

hearing.  

The Working Group may also wish to consider whether paragraph 8 is necessary given that it is already captured 

by the general scope of the Tribunal’s authority to “conduct the arbitration in such manner as it considers 

appropriate”. Should this language be included to align with ICSID Rule 40, Canada also suggests to include the 

additional language in ICSID Rule 40(2) and (3) to circumscribe the scope of the Tribunal’s authority.  

Switzerland 

Paragraph 2. For the sake of clarity, Switzerland proposes that paragraph 2 refer to “documents, witnesses, and 

other evidence” instead of “documents, exhibits or other evidence”, even though it is aware that Article 17 of the 

UNCITRAL Rules refers to “documents, exhibits or other evidence”. Switzerland makes this suggestion as exhibits 

and documents appear synonymous. Alternatively, the formulation found in ICSID Rule 36(3), whereby “[t]he 

Tribunal may call upon a party to produce documents or other evidence (…)”, could also be adopted. 

Paragraph 3. The proposed limitations to document production contained in paragraph 3 appear justified in light of 

the fact that document production has on some occasions gone too far in practice. Regarding the second sentence 

of paragraph 3 (starting with “In considering …”), it is not sufficiently clear whether the circumstances enumerated 

in the paragraph should be considered when deciding to establish a procedure for document production pursuant to 

the first sentence or when ruling on specific document production requests in the event such document production 

phase has been allowed.  

Paragraph 4. In Switzerland’s view, the meaning of paragraph 4 is not clear. If a party ordered to do so fails to 

produce evidence, then in practice the tribunal will decide on the evidence in the record or, depending on the 

circumstances, will draw adverse inferences, i.e. it will assume that the facts supposed to be proven by the evidence 

not provided are not established. It is unclear whether the current draft tries to exclude adverse inferences. 

Moreover, even if the failure to produce evidence is excused, the tribunal must rule on the evidence before it, which 

the present wording appears to exclude. It is more likely to draw an adverse inference if there is no excuse for the 

failure. In other words, this paragraph requires some further work.  

Our comment above (para. 2) on exhibits and documents would equally apply here.  

Paragraph 7. Regarding para. 7, Switzerland is of the view that it would be useful to list the reasons for exclusion 

from evidence or production that have been recognized in arbitral practice, and at a minimum those enumerated in 

Article 9(2) of the IBA Rules on the Taking of Evidence.  

In paragraph 7, our comment above (para. 2) on exhibits and documents would equally apply here.  

Australia 

Paragraphs 1, 2, and 6, and the first sentence of paragraph 5, reflect Article 27 of the UNCITRAL Rules 2021. The 

first sentence of paragraph 3 and the last sentence of paragraph 5 incorporate language from Article 15 of the 

UNCITRAL Expedited Arbitration Rules 2021. Paragraph 4 is drawn from Rule 30(3) of the ICSID Rules. 

Paragraph 7 appears to be drawn from the chapeau of Article 9(2) of the IBA Rules of the Taking of Evidence in 

International Arbitration, although the reasons listed in Article 9(2), and elaborated on in Article 9(4), are not 

reflected in Draft Provision 1. Paragraph 8 appears to be a variation of Article 43(b) of the ICSID Convention.   

Australia queries the intention behind this amalgamation of provisions. In particular, Australia queries the reason 

for incorporating provisions associated with expedited proceedings in Article 15 of the UNCITRAL Expedited 
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Arbitration Rules 2021. While additional discretionary powers may be appropriate for a Tribunal in expedited 

contexts, Australia queries the appropriateness of their application in standard arbitration settings. Moreover, to the 

extent this provision was to be incorporated into the UNCITRAL Rules, Australia further queries what the status 

of sentence one of Article 27(2) of the current rules would be, as it is not reproduced in Draft Provision 1.  

Argentina 

Argentina considers that, as stated in draft provision 1, the burden of proving the facts on which the memorial or 

the counter memorial are based should be borne by each party in a dispute, and that the tribunal should have the 

power to issue an award on the basis of the evidence available. However, we also consider it necessary for the 

provision to specify that the tribunal has the power to apply a “negative inference” or “adverse i nference” in cases 

where there is a lack of evidence and there is no justification for the failure in providing the requested evidence, 

the justification is insufficient or the failure to present evidence is directly related to what is being alleged. This 

inference may lead to a dismissal of the claim made by the party that could not prove its claim or to releasing the 

opposing party from the burden of proving the unproven claim.  

Rule 34(3) of the 2006 ICSID Arbitration Rules allowed tribunals to “take formal notice” of a party’s failure to 

produce evidence, which could give rise to an adverse inference. The tribunal in the ICSID case OPIC Karinum 

Corporation v. Venezuela applied the negative inference when Respondent’s explanations for the failure to produce 

documents were found “less than fully persuasive.” The tribunal in NAFTA Feldman v. Mexico Case applied the 

negative inference because the Respondent had failed to produce evidence directly related to its claim and because 

the Respondent never explained why that evidence was not produced.  

Regarding paragraph 2 of provision 1, Argentina would like to know whether the tribunal can request evidence 

even after the proceedings are closed. 

In the case of paragraph 5, we would consider it appropriate that this should be without prejudice of the will of the 

parties, that is, the will of each party to wish to call a witness or expert offered by the other party to testify.  

Given the aforementioned comments, we would suggest some modifications of the text of Draft Provision 1.  

Suggested modifications for Draft Provision 1 (Highlighted in bold):  

Draft Provision 1: Evidence 

1. Each disputing party shall have the burden of proving the facts relied on to support its claim or defence.  

2. At any time during the proceeding, the Tribunal may require the disputing parties to produce documents, 

exhibits or other evidence within such a period of time as the Tribunal shall determine.  

3. The Tribunal may reject any request, unless made by all disputing parties, to establish a procedure whereby 

each party can request another the other party to produce documents. In considering such requests for 

production of documents, the Tribunal shall consider all relevant circumstances, including:  

(a) The scope and timeliness of the request; 

(b) The admissibility, relevance, materiality and weight of the documents requested;  

(c) The burden of production; and 

(d) The basis of any objection by the other party.  

4. If a disputing party, duly invited by the Tribunal to produce documents, exhibits or other evidence, fails to 

do so within the established period of time, without showing sufficient cause for such failure, the Tribunal 

may make the award on the evidence before it, without prejudice to the possibility. The Tribunal shall take 

formal note of the failure of a party to produce documents, exhibits or other evidence it was invited to 

submit, and of any reasons given for such failure, and may make negative inferences against the party 

that does not cooperate. 

5. Unless otherwise directed by the Tribunal in consultation with the parties, statements by witnesses, 

including expert witnesses, shall be presented in writing, and signed by them. The Tribunal may decide which 

witnesses, including expert witnesses, shall testify before the Tribunal if hearings are held.  

6. The Tribunal shall determine the admissibility, relevance, materiality and weight of evidence offered.  

7. The Tribunal may, at the request of a disputing party or on its own initiative, exclude from evidence or 

production any document, exhibits or evidence obtained illegally or based on the following reasons: […]  



 

7/50  

 

8. The Tribunal may order a visit to any place connected with the dispute, at the request of a disputing party 

or on its own initiative and may conduct inquiries there as appropriate.  

USA 

Much of this provision replicates UAR Articles 27 and 30(3), is not necessary for a separate set of required rules 

for ISDS proceedings, and can be omitted from the Draft Provisions.  The exception is paragraph 3, which sets out 

a rule for addressing disputes over document production requests.  It could be useful to include a slightly modified 

version of paragraph 3 as a standalone provision, similar to ICSID Arbitration Rule 37.  We would suggest 

modifying paragraph 3 to include the second sentence of EAR 15(1) following the first sentence of paragraph 3, 

deleting “such” from what is currently the second sentence of paragraph 3, and adding cross -references to UAR 

Articles 27 and 30(3).  Paragraph 5 is currently discussed in the UNCITRAL Notes on Organizing Arbitral 

Proceedings (2016) at para. 88. 

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. Each disputing party shall have the burden of proving the facts relied on to support its claim or defence.  

 

2. For greater clarity, each disputing party submitting a claim has the burden of proving all elements of its 

claims, consistent with general principles of international law applicable to international arbitration and 

customary international law. 

 

3. At any time during the proceeding, the Tribunal may require the disputing parties to produce documents, exhibits 

or other evidence within such a period of time as the Tribunal shall determine.  

 

4. The Tribunal may reject any request, unless made by all disputing parties, to establish a procedure whereby each 

party can request another party to produce documents. In considering such requests for production of documents, 

the Tribunal shall consider all relevant circumstances, including:  

 

(a) The scope and timeliness of the request;  

(b) The relevance for the dispute admissibility, relevance, and the materiality to its outcome a weight 

of the documents requested;  

(c) The burden of production; and  

(d) The basis of any objection by the other party.  

 

5. If a disputing party, duly invited by the Tribunal to produce documents, exhibits or other evidence, fails to do so 

within the established period of time, without showing sufficient cause for such failure, the Tribunal may make the 

award on the evidence before it.  

 

6. Unless otherwise directed by the Tribunal, statements by witnesses, including expert witnesses, shall be presented 

in writing, and signed by them. Within the period of time set by the tribunal, each disputing party shall inform 

the tribunal and the other parties of the witnesses whose appearance it requests, including its own witnesses 

or experts. The Tribunal may decide which witnesses, including expert witnesses, shall testify before the Tribunal 

if hearings are held. 

 

7. The Tribunal shall determine the admissibility, relevance, materiality and weight of evidence offered.  

 

8. The Tribunal may, at the request of a disputing party or on its own initiative, exclude from evidence or production 

any document, exhibits or evidence obtained illegally or based on the following reasons: […]. 

 

9. The Tribunal may order a visit to any place connected with the dispute, at the request of a disputing party or on 

its own initiative and may conduct inquiries there as appropriate.  

 

Comments 

 

1. The modifications to paragraph 1 aim to harmonize the provision with Rule 36 on evidence in the 2022 ICSID 

Arbitration Rules. We also consider that limiting the provision to claims and responses only excludes other 

procedural actions, such as requests for provisional measures, to which these rules are also applicable.  This 

comment is intended for the Spanish version. 
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2. The new proposal for paragraph 2 seeks to adjust the standard of the burden of proof to the standa rd of effective 

proof. 

3. The proposals to the previous paragraph 3, now paragraph 4, aim to harmonize the provision with Rule 37 

concerning differences related to document production requests in the 2022 ICSID Arbitration Rules, and to 

align the text with Article 9 of the IBA Rules on the Taking of Evidence in International Arbitration. 

4. The modification to the previous paragraph 4, now paragraph 5, seeks to improve the wording, aligning it with 

Article 30 of the UNCITRAL Arbitration Rules.  

5. The proposed changes in the new paragraph 6 seek to ensure that the tribunal consults with the disputing 

parties before deciding on the witnesses and experts who will testify at a hearing. 

6. The proposed changes in new paragraph 7 (of the Spanish version) aim to improve the Spanish translation of 

the text. 

 In the new paragraph 9, we propose removing “or based on the following reasons”. 

CCSI, IIED, IISD and South Centre 

Paragraph 1: The general principle regarding the burden of proof is rooted in the maxim onus probandi actori incumbit, 

meaning “he who asserts must prove.” As a general principle of international law applicable to arbitration, this rule places 

the burden on the Claimant to substantiate its allegations regarding jurisdiction, the merits, and damages with sufficient 

evidence to establish its claim. 

As currently drafted, paragraph 1 risks creating confusion about this fundamental rule that the Claimant bears the burden of 

proof. The use of the term “defence” lacks clarity, as not every objection, counter-argument, or rebuttal by the Respondent 

in challenging a Claimant’s claim requires independent proof. To avoid ambiguity, we recommend aligning the language 

with the formulations found in modern treaties and models, which clearly specify that the Claimant has the burden of proving 

its claims. For example, see Article 32(4) of Canada’s 2021 Model FIPA, and Article 9.23(7) of the CPTPP. 

Canada’s 2021 Foreign Investment Promotion and Protection Agreement (FIPA) Model, Article 32(4): If an investor 

of a Party submits a claim to arbitration under Article 27 (Submission of a Claim to Arbitration), … the investor has the 

burden of proving all elements of its claim, consistent with the general principles of international law applicable to 

international arbitration. 

Comprehensive and Progressive Agreement for Trans-Pacific Partnership, Article 9.23(7): For greater certainty, if an 

investor of a Party submits a claim under this Section, including a claim alleging that a Party breached Article 9.6 

(Minimum Standard of Treatment), the investor has the burden of proving all elements of its claims, consistent with 

general principles of international law applicable to international arbitration. 

Paragraph 5: As currently drafted, paragraph 5 entails a preference for written witness statements in the proceedings. While 

this approach might help address concerns about procedural economy, it raises concerns—particularly because the text does 

not differentiate between expert witnesses and other types of witnesses. These concerns are especially relevant in cases 

where one or both disputing parties seek to put forward witnesses from communities impacted by the investment project. 

For such witnesses, the reliance on written statements might pose a barrier to effective participation in the proceeding. 

Paragraph 5 of the current provision (paragraph 5bis in suggested revised provision) also grants the Tribunal considerable 

discretion both in deciding whether to depart from the default preference for written witness statements and in determining 

which witnesses may testify at the hearing. This suggests that the Tribunal, rather than the disputing parties, have the 

authority to make such decisions. We recommend aligning this language with the current UNCITRAL Arbitration Rules 

and separating this section from the preceding rule on written witness submissions. 

UNCITRAL Arbitration Rules, Article 17(3): 3. If at an appropriate stage of the proceedings any -party so requests, the 

arbitral tribunal shall hold hearings for the presentation of evidence by witnesses, including expert witnesses, or for oral - 

argument. In the absence of such a request, the - arbitral tribunal shall decide whether to hold such hearings or whether the 

proceedings shall be conducted on the basis of documents and other materials. 

Paragraphs 6bis and 6ter: In addition to the current content of Draft Provision 1, we recommend incorporating two 

paragraphs from Draft Provision 23 in Working Paper 231 (A/CN.9/WG.III/WP.231) into the Draft Provision on Evidence. 

These two paragraphs, which outline procedural options already available under existing rules (See Dafina Atanasova, 

Vincent Beyer, and Josef Ostransky, “Compensation and Damages in Investor-State Dispute Settlement: Options 

for reform” (IISD, September 2024) at page 11, compensation-damages-isds-reform.pdf.), do not grant any new 

powers to the Tribunal. However, their inclusion would provide valuable guidance to both the Tribunal and the disputing 

parties, explicitly affirming certain procedural possibilities and helping to shape expectations regarding the handling of 

evidence. 

https://www.iisd.org/system/files/2024-09/compensation-damages-isds-reform.pdf
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Suggested Revised Provision 1: Evidence 

1. The claimant shall have the burden of proving all elements of the claim. 

2. [...] 

3. [...] 

4. [...] 

5. Unless otherwise directed by the Tribunal, statements by witnesses, including expert witnesses, may be presented in 

writing, and signed by them. 

5bis. At an appropriate stage of the proceedings, any disputing party may request the Tribunal to hold hearings 

for the oral presentation of evidence by witnesses, including expert witnesses. In the absence of such a request, 

the Tribunal shall decide whether to hold such hearings or whether the proceedings shall be conducted on the 

basis of documents and other materials. 

6. [...] 

6bis. The Tribunal may, at the request of a disputing party or on its own initiative, appoint one or more experts 

to report to it in writing on relevant issues, such as the assessment or calculation of damages, subject to any terms 

and conditions agreed with the disputing parties. 

6ter. The Tribunal may require that experts appointed by the disputing parties or on its own initiative, if any, 

work on the basis of a harmonized, clearly defined set of instructions based on similar assumptions. The Tribunal 

may also require: 

a. A joint statement by the experts to explain any difference in their opinions; 

b. Alternative opinions in case the experts disagree on facts and legal approaches; and 

c. A joint report by those experts. 

7. The Tribunal shall, at the request of a disputing party or on its own initiative, exclude from evidence or production 

any document, exhibits or evidence obtained illegally or any document found to be fraudulent, or based on the 

following reasons: […] 

8. […] 

Viet Nam 

First, Viet Nam welcomes efforts to address the issue of evidence in ISDS, particularly paragraph 7 on the power of the 

Tribunal to exclude exhibits or evidence “obtained illegally”. However, it does not address the problems arising from ISDS 

practices, namely illegal taking of evidence, falsification, or fabrication of evidence. In our practice, we have faced a number 

of cases where Claimants submit evidence which were illegaly taken, or even fabricated or falsified and the Tribunals have 

not addressed such issues in a proper way. Therefore, Viet Nam proposes to further clarify situations where such evidence 

shall be excluded at the draft paragraph 7 as followed:  

“7. The Tribunal may, at the request of a disputing party or on its own initiative, exclude from evidence or production 

any document, exhibits or evidence obtained illegally or based on the following reasons:  

(a) Documents, exhibits or evidence obtained illegally.  

For greater clarity, documents, exhibits or evidence “obtained illegally” are those obtained against the law of the 

State in which they were collected;  

(b) Documents, exhibits or evidence with clear signs of falsification and fabrication;  

(c) […]”  

Second, considering the importance of regulating evidence in ISDS, Viet Nam suggests the following matters be taken into 

consideration when drafting this provision:  

− Failure to provide evidences proving amount of damages shall be an important ground for the Tribunal to dismiss 

such claim of damages;  

− The use and production of falsified and fabricated documents shall be considered as an act against public 

order and grounds for dismissing claims by the Arbitral Tribunal or by the domestic court of the seat of 

arbitration. 

Third, Viet Nam suggests including the regulation on evidence as a procedural rule provision and, subsequently, 

developing to include this regulation as a treaty provision to ensure the efficiency of regulating evidence in ISDS.  

Algeria 
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Bien que la disposition du paragraphe 3 puisse limiter les demandes abusives, l´Algérie considère qu’elle reste 

incomplète, car elle ne traite pas suffisamment certains aspects essentiels de la preuve. Notamment, elle ne prévoit 

pas de mécanismes dissuasifs ou de sanctions pour les demandes de preuve excessives ou abusives. Or, notre 

pratique montre que de nombreux investisseurs inondent l’État de ce type de demandes dans le seul but d’allonger 

les délais ou d’alourdir les coûts, ce qui engendre des charges disproportionnées et exerce une pression accrue sur 

les ressources publiques. 

Pour dissuader ces tactiques dilatoires, il est recommandé d’ajouter un paragraphe complémentaire au paragraphe 

3, permettant expressément au tribunal de prendre des mesures visant à limiter les requêtes non pertinentes ou 

excessives. Ces mesures pourraient inclure l’utilisation de « modèles de production de documents », l’imposition 

de régimes de coûts liés aux demandes de preuve, ou l’adoption d’ordonnances procédurales prévoyant des 

sanctions adaptées. 

Bien que plusieurs tribunaux aient déjà adopté ce type de mécanismes pour encadrer la production de preuves et 

prévenir les demandes abusives, leur codification explicite obligerait les tribunaux à les appliquer 

systématiquement. Cela permettrait de rétablir l’équilibre en protégeant l’État défendeur, souvent victime de 

tactiques dilatoires, tout en optimisant les ressources de toutes les parties et en garantissant le droit à une procédure 

complète et équitable. 

Concernant le paragraphe 7, l´Algérie soutient que le tribunal doit obligatoirement exclure de l´administration de 

la preuve ou de la production tout document, pièce factuelle ou élément de preuve obtenus illégalement lorsque la 

partie contestante en fait la demande. Dans les autres cas, le tribunal devrait disposer d´un pouvoir discrétionnaire 

pour décider de leur exclusion ou de leur admission, en fonction des circonstances.  

 

State not wishing to be identified 

With respect to paragraph 2, if this paragraph intends to impose restrictions on the submission of evidence after a 

certain period, XXX is of the view that the submission of additional evidence should be allowed in exceptional 

circumstances, such as when the discovery of new evidence significantly impacts the award.  

With regard to paragraph 3, XXX reserves its position in requiring the tribunal to consider not only the relevance 

and materiality but also the admissibility and weight of the documents requested at the stage of considering 

requests for production of documents.  

Regarding paragraph 8, XXX observes that the tribunal may order a visit to any place connected with the dispute 

and may conduct inquiries there as set forth in Article 43 of the ICSID Convention and Rule 40 of the ICSID 

Arbitration Rules 2022 (“ICSID Rules”).  

With respect to the Secretariat’s note on whether to consider incorporating aspects of the ICSID Rules on 

witnesses and experts, namely, Rule 38 (Witnesses and Experts) and 39 (Tribunal -Appointed Experts), XXX's 

position varies by clause. First, XXX holds the view that Rule 38 of the ICSID Rules, which reflects the current 

practice in investment arbitration, can be included in the Draft Provisions. However, XXX calls for further review 

and consideration over the inclusion of Rule 39 of the ICSID Rules in th e Draft Provisions for the following 

reasons: 

XXX agrees in principle that the use of tribunal-appointed experts can be beneficial in cases where the Tribunal 

requires a neutral third-party opinion on specific, important issues. However, either party may challenge the 

expertise and impartiality of the tribunal-appointed expert during the selection and designation process and even 

after the appointment, which may result in significant procedural delays. It is also likely that the Tribunal gives 

more credence to the opinions of tribunal-appointed experts than those of party-appointed experts, which could 

potentially defeat the purpose of the parties' use of experts. Moreover, the cost of the tribunal -appointed expert is 

likely to form part of the arbitrator's fees, which in turn would drive up arbitration  costs. This may result in an 

unpredictable increase in total costs of ISDS proceedings.  
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Draft Provision 2: Bifurcation 

Singapore 

Singapore notes that Draft Provision 2 is aligned with Rule 42 of the ICSID Rules.  

European Union and its Member States 

The European Union and its Member States have the following comments:  

In paragraph 1, the word "objection" should replace "plea", as a more appropriate word in the investment law 

terminology. Furthermore, it is suggested to make clear that draft provision 2 is also relevant for requests to 

bifurcate liability and damages. To this end, the relevant part of paragraph 1 could be redrafted as follows: “… 

including a plea an objection that the Tribunal does not have jurisdiction or the assessment of damages, …”. 

In paragraph 3, it is suggested to add a reference to the objective of procedural economy, which is the overall 

rationale for bifurcation. To this end, the relevant part of paragraph 3 could be redrafted as follows: “the Tribunal 

shall consider all relevant circumstances serving procedural economy, including…”  

In paragraph 5, the words “unless the disputing parties agree otherwise” should be removed. It is unclear why such 

possibility should be allowed, as the purpose of an order to bifurcate is to deal with different issues separately, with 

some of them being addressed first. Not suspending the proceeding with respect to issues to be addressed at a later 

phase would nullify the benefits of the bifurcation.  

In paragraph 6, the previous version of that provision included the following language at the beginning of the 

paragraph “After consultation with the disputing parties”. Such language should be reintroduced in paragraph 6, 

considering the impact on the proceeding that such discretionary power given to the Tribunal would have.  

The European Union and its Member States would also be in favour of developing draft provision 2 to incorporate 

some elements of Rule 44 of the ICSID Rules with regard to request for bifurcation relating to a preliminary 

objection, in particular paragraph 1 of Rule 44 providing for a procedural calendar.  

The European Union and its Member States think that this provision should be acceptable and depending on the 

outcome of the negotiations, this draft provision could also be part of procedural rules to a standing mechanism.  

Canada 

With regard to paragraph 1, Canada notes that “a plea that the Tribunal does not have jurisdiction”, is only one of 

the types of issues or questions that could be addressed in a separate phase of the proceeding. While the provision 

uses the term “including” before the reference, it should be made clear that bifurcation is not limited to a phase to 

address jurisdiction but can also include bifurcation on the merits and damages . 

Switzerland 

The equivalent ICSID Rule on Bifurcation (Rule 42) refers to “question” instead of “issue”, and to “dispute” instead 

of “claim”. The wording could be amended accordingly. 

Australia 

Australia sees merit in Draft Provision 2. However, while Draft Provision 2 is substantively similar to Rule 42 of 

the ICSID Rules, it does not contain distinct treatment of bifurcation requests accompanying preliminary objections 

as per Rule 44 of the ICSID Rules. Australia queries the intention behind not specifying the procedure in relation 

to such bifurcation requests. Australia acknowledges that paragraph 1 differs from ICSID Rules 42(1) by specifying 

that the issues for which bifurcation can be sought include ‘a plea that the Tribunal does not have jurisdiction’, 

making it unambiguous that preliminary objections concerning jurisdiction can be bifurcated. Australia supports 

this clarification. 

ICSID 

AR 42, 43, and 44 

AF AR 52, 53, and 54 

The 2022 ICSID Arbitration Rules (the “2022 Rules”) distinguish between requests for bifurcation of preliminary 

objections (AR 44), and all other requests for bifurcation (AR 42) for example on quantum. By contrast, Draft 

Provision 2 proposes only one rule on bifurcation that does not specifically address requests for bifurcation of 

preliminary objections.  

The vast majority of requests for bifurcation under the ICSID Arbitration Rules (2006 and 2022) pertain to 

preliminary objections. Under AR 44(1), (bifurcation with preliminary objections), unless the parties agree 
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otherwise, the request for bifurcation must be filed within 45 days after the filing of the Memorial on the Merits. 

This default time limit was added under the 2022 Rules to accelerate proceedings and enhance efficiency. It does 

not appear in AR 42, which is applicable to all other requests for bifurcation.  

An analysis of the requests for bifurcation under AR 44(1) shows that in at least half of the cases, parties have 

agreed on a deadline for the submission of a request for bifurcation of preliminary objections other than the 45 - 

day default (from 35-60 days) and are including such a deadline in their procedural calendars.  

In light of the above, the Working Group may wish to consider distinguishing between requests for bifurcation of 

preliminary objections and all other requests for bifurcation and adding a default deadline for a request for 

bifurcation of preliminary objections.   

Paragraph 64 of the Report of Working Group III on the work of its 49th Session (A/CN.9/1194) states that “it was 

suggested that section B could include […] the presumption of bifurcation of jurisdictional issues.”   

ICSID case law shows that many tribunals have stated that there is no presumption for or against bifurcation. The 

ICSID Rules provide guidance with regard to the circumstances that tribunals should consider when deciding 

whether to bifurcate proceedings.  

Bifurcation of preliminary objections does not always lead to a reduction of time and costs. The research of the 

ICSID Secretariat as part of the process which led to the adoption of the 2022 Rules showed that where jurisdiction 

was upheld in bifurcated proceedings and an award on the merits followed, the proceedings were over 550 days 

longer than the general average. Where the bifurcated proceeding led to an award declining jurisdiction, it was 

almost 600 days shorter than the average. (ICSID Working Paper No. 1, p. 902).  

In order to avoid fragmentation, and because it is a procedural provision, Draft Provision 2 in its entirety could be 

kept in Category A.  

Argentina 

Argentina believes it would be useful if some kind of addition to this provision could be made for the scenario in 

which a litigating party that requested the bifurcation of the procedures makes a reservation to raise a preliminary 

objection together with the merits of the dispute. There have been cases in which arbitration tribunals have used 

this type of reservations of rights to impose a reinforced standard for the analysis of the degree of relevance of the 

preliminary objections in respect of which the bifurcation was requested.  

We understand that, if an instance were generated for the resolution of jurisdictional objections of law or for 

objections that can be dealt with in a short period of time, this would allow for savings in time and would contribute 

to the efficiency of the procedures.  

Argentina agrees with the importance of clarifying in the provision the type of circumstances that the tribunal 

should consider when deciding whether or not to bifurcate a proceeding, as is the case with Rule 44 of the 2022 

ICSID Arbitration Rules.  

It is common to see tribunals decide that bifurcating involves more time than not bifurcating, which is self -evident, 

and does not necessarily mean that bifurcations should not be admitted. The emphasis should be, we believe, on 

ensuring that such delays are not disproportionate. We propose changes in the text in order to make that clear.  

We also suggest that it be clarified that the tribunal may order bifurcation only with respect to some grounds.  

Suggested modifications for Draft Provision 2 (Highlighted in bold):  

Draft Provision 2: Bifurcation 

1. A disputing party may request that an issue, including a plea that the Tribunal does not have jurisdiction, 

be addressed in a separate phase of the proceeding (“request for bifurcation”). Such a request does not affect 

the right of such party to present other preliminary objections, at the latest at the time of filing the counter -

memorial. 

2. The request for bifurcation shall be made as soon as possible and shall state the issue to be bifurcated. The 

Tribunal shall fix the period of time within which submissions on the request for bifurcation shall be made by 

the disputing parties. 

3. When determining whether to bifurcate, the Tribunal shall consider all relevant circumstances, including 

whether: 

https://icsid.worldbank.org/sites/default/files/publications/WP1_Amendments_Vol_3_WP-updated-9.17.18.pdf
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(a) Bifurcation would materially reduce does not entail a disproportioned extension of the time and cost of 

the proceeding, taking into account that whenever there is a bifurcation and preliminary exceptions are 

rejected, the time and cost of the proceeding will be higher than if there had been no bifurcation.  

(b) Determination of the issues to be bifurcated would dispose of all or a substantial portion of the claim; and  

(c) The issues to be addressed in separate phases of the proceeding are so intertwined as to make bifurcation 

impractical. 

4. The Tribunal shall decide on the request for bifurcation within [30] days after the last submission on the 

request and shall fix any period of time necessary for the further conduct of the proceeding.  

5. If the Tribunal orders bifurcation, it shall suspend the proceeding with respect to any issues to be addressed 

at a later phase, unless the disputing parties agree otherwise. The tribunal may order bifurcation only with 

respect to some of the preliminary objections. 

6. The Tribunal may at any time on its own initiative decide whether an issue should be addressed in a separate 

phase of the proceeding. 

USA 

This draft provision reflects ICSID Arbitration Rule 42 (Bifurcation). Given that there are instances where 

bifurcation may be useful, for example to efficiently dismiss claims that do not meet jurisdictional conditions 

required under international investment agreements (IIAs), we support including Draft Provision 2 in order to 

provide clarity on the criteria relevant to a decision on bifurcation. Thirty days reflects an appropriate amount of 

time for the tribunal to decide on such a request.  

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. A disputing party may request that an issue, including a plea that the Tribunal does not have jurisdiction, be 

addressed in a separate phase of the proceeding (“request for bifurcation”).  

 

2. The request for bifurcation shall be made as soon as possible and shall state the issue to be bifurcated . The 

Tribunal shall fix the period of time within which submissions on the request for bifurcation shall be made by the 

disputing parties.  

 

3. When determining whether to bifurcate, the Tribunal shall consider all relevant circumstances, including 

whether:  

(a) Bifurcation would materially reduce the time and cost of the proceeding;  

(b) Determination of the issues to be bifurcated would dispose of all or a substantial portion of the claim; 

and  

(c) The issues to be addressed in separate phases of the proceeding are so intertwined as to make bifurcation 

impractical.  

4. The Tribunal shall decide on the request for bifurcation within [30] days after the last submission on the request 

and shall fix any period of time necessary for the further conduct of the proceeding.  

 

5. The tribunal's decision to reject the request for bifurcation, particularly when it concerns an objection to 

the tribunal’s jurisdiction, must be based on a thorough analysis of the arguments presented by the disputing 

party requesting bifurcation and the facts on which those arguments are based. 

 

6. Upon receiving the request for bifurcation, the tribunal If the Tribunal orders bifurcation, it shall suspend 

the proceeding with respect to any issues to be addressed at a later phase, unless the disputing parties agree 

otherwise,  

 

7. The Tribunal may at any time on its own initiative decide whether an issue should be addressed in a separate 

phase of the proceeding. 

 

Comments: 

 

1. The modifications to paragraphs 1 and 2 in the Spanish version aim to improve the wording in Spanish, in line 

with Rule 42 of the 2022 ICSID Arbitration Rules.  
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2. The proposal for the new paragraph 5 aims to ensure that the tribunal does not deny a request for bifurcation 

without providing proper justification. 

3. The proposal for the new paragraph 6 aims to suspend the arbitral proceedings as soon as the request for 

bifurcation is received. 

State not wishing to be identified 

Article 23 of the UNCITRAL Arbitration Rules (“UNCITRAL Rules”) provides that pleas regarding the tribunal's 

jurisdiction may be addressed either as a preliminary question or in an award on the merits. However, the 

UNCITRAL Rules does not include a provision for bifurcation requests related to preliminary objections, which is 

covered by Rule 44 of the ICSID Rules. Therefore, regarding the Secretariat’s Note on whether Draft Provision 2 

should be further developed to address a plea being made in accordance w ith Article 23 of the UNCITRAL Rules 

along with a request for bifurcation, XXX is in favor of amending the current draft to bring it in line with the ICSID 

Rules. It seems to be more common in practice that the disputing parties seek bifurcation at the jurisdictional stage. 

Additionally, XXX suggests considering the inclusion of a specific time frame for bifurcation related to preliminary 

objections, as outlined in Rule 44 of the ICSID Rules.  
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Draft Provision 3: Interim/provisional measures 

Singapore 

Singapore suggests adapting from Rule 47 of the ICSID Rules.  

European Union and its Member States 

The EU approach clarifies that the tribunal can only order interim measures of protection for the purpose of 

preserving the rights of a disputing party or to ensure that the Tribunal's jurisdiction is made fully effective. The 

Tribunal can, for example, order evidence to be preserved (e.g. to avoid that documents be destroyed).  

However, it cannot seize the property of a party to secure satisfaction of the award (e.g. it cannot order that accounts 

be blocked) nor prevent the respondent from applying the measures that are subject to the dispute. The EU approach 

is more restrictive than for instance Article 26 of UNCITRAL Arbitration Rules and Rule 47 of ICSID Arbitration 

Rules, which allow as an interim measure an order to restore the status quo and does not have a clear prohibition 

of the seizure of assets.  

The EU approach however leaves discretion to the Tribunal and does not provide for circumstances to be taken into 

account by the Tribunal in deciding to order interim measures.  

The European Union and its Member States think that this provision, depending on the outcome of the negotiations, 

could also be part of procedural rules to a standing mechanism.  

Please find below language according to the EU approach. In the European Union and its Member States’ view, 

this language should be included: 

 “1. The Tribunal may order an interim measure of protection to preserve the rights of a disputing party or to 

ensure that the Tribunal's jurisdiction is made fully effective, including an order to preserve evidence in the 

possession or control of a disputing party.  

2. The Tribunal shall not order the seizure of assets nor prevent the application of the treatment alleged to 

breach the provisions referred to in [the claim under consideration]. For the purposes of this [Article], an 

order includes a recommendation.” 

Canada 

Canada is of the view that similar to ICSID Rule 47, it may be useful to include an illustrative list of possible types 

of provisional measures or considerations for granting such measures in a draft provision on interim/provisional 

measures. Canada notes that in its practice, the scope of such interim measures is limited and that a tribunal cannot 

enjoin the application of the measure alleged to constitute a breach (see e.g., Model FIPA Article 39 (Interim 

Measures of Protection)). 

Article 39: Interim Measures of Protection 

1. A Tribunal may order an interim measure of protection to preserve the rights of a disputing party or to 

ensure that the Tribunal’s jurisdiction is made fully effective, including an order to preserve evidence in the 

possession or control of a disputing party or to protect the Tribunal’s jurisdiction. A Tribunal shall not order 

attachment or enjoin the application of the measure alleged to constitute a breach referred to in Article 27 

(Submission of a Claim to Arbitration). For the purposes of this paragraph, an order includes a 

recommendation. 

Switzerland 

It seems to Switzerland that it is not a priority for the Working Group to work on a provision on interim measures, 

as applicable arbitration rules already entail very detailed rules.  

ICSID 

ICSID Convention Art. 47 

AR 47 

AF AR 57 

Working Group III was invited to consider whether Draft Provision 3 should be more aligned with AR 47 or whether 

Article 26 of the UNCITRAL Arbitration Rules sufficiently addresses the issues related to interim/provisional 

measures.  

The main differences between Article 26 and AR 47 are:  
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AR 47(1) mirrors Article 26(2) of the UNCITRAL Arbitration Rules on the possible type of measures, except that 

preserving assets is not in the non-exhaustive list under AR 47. The notion of preserving assets was understood to 

appear to cater more broadly to commercial arbitration than to investor-state arbitration.  

AR 47(3) does not contain any standard such as “irreparable harm,” or a “risk thereof,” or “harm not adequately 

reparable by an award of damages” (Article 26(3)(a)) of the UNCITRAL Arbitration Rules), as these notions have 

not been uniformly adopted in investment cases and may not be suitable in every circumstance. It does, however, 

specify that the tribunal must consider all the circumstances and imposes the requirements of urgency and necessity, 

which have uniformly been required in cases to date. Article 26(3)(a) of the UNCITRAL Arbitration Rules contains 

a standard that is suitable both for commercial and investment arbitration and that can be interpreted consistently 

in both types of arbitration.  

Finally, paragraph 64 of the Report of Working Group III on the work of its 49th Session (A/CN.9/1194) states that 

“it was suggested that section B could include draft provisions on interim/provisional measures […].”  

A new free-standing provision in Category B as a treaty provision could lead to further fragmentation of the matter.    

USA 

UAR 26 already provides for interim measures, so this provision is not strictly needed for a supplemental set of 

rules for ISDS.  It may be worth considering, however, whether additional limitations on granting interim measures 

may be appropriate in ISDS.  For example, in modern U.S. IIA practice, interim measures are allowed only to 

preserve evidence, to preserve the rights of a disputing party, or to protect the tribunal’s jurisdiction, but not to 

enjoin a challenged measure.  A recent example is USMCA Art. 14.D.7(9).   

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. The Tribunal may, at the request of a disputing party, grant interim/provisional measures.  

[…]  

1. A disputing party may at any time request that the tribunal recommend provisional measures to preserve 

that disputing party’s right or to ensure the full exercise of the tribunal’s jurisdiction, including measures 

to: 

(a) prevent actions that are likely to cause current or imminent harm to that party or prejudice to 

the arbitral process;                                           

(b) maintain or restore the status quo pending determination of the dispute; or 

(c) preserve evidence in the possession or control of a disputing party that may be relevant to the 

resolution of the dispute. 

 

2. The tribunal shall not order the attachment or enjoin the application of a measure alleged to constitute a 

breach of the treaty, including its suspension. 

 

3. A request for provisional measures must specify the rights to be safeguarded, the measures sought, and 

the circumstances requiring their adoption. The disputing party requesting the provisional measures bears 

the burden of proving the facts alleged in support of its request to a reasonable degree. The tribunal shall 

establish a time limit for submissions on such request. 

 

4. When deciding on provisional measures, the tribunal shall consider all relevant circumstances, including:  

 

(a) whether the measures are urgent, proportional, and necessary; 

(b) whether there is a right at risk of being affected; 

(c) the tribunal’s prima facie jurisdiction to order the provisional measure; and 

(d) the effect such measures may have on each of the disputing parties.  

 

5. The tribunal may modify, suspend, or terminate the provisional measures at any time, either on its own 

initiative or at the request of a disputing party. The tribunal may also recommend provisional measures 

different from those requested by a disputing party. 

 

6. A party shall promptly disclose any material changes in the circumstances on the basis of which the 

provisional measure was granted. 

 

7. The tribunal may require the party requesting a provisional measure to provide appropriate security in 

connection with the measure. In such a case, the measure shall not be granted unless the security is first 

provided. 
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8. The party requesting a provisional measure shall be liable for any costs and damages caused by the 

provisional measure to any party if the tribunal later determines that, in the circumstances then prevailing, 

the measure should not have been granted. The tribunal may award such costs and damages at any point 

during the proceedings. 

 

9. Decisions on the granting of provisional measures and their compliance shall not prevent the exercise of 

the legitimate right to regulate of the respondent State, including its ability to perform functions such as the 

enforcement and application of laws or the protection of public interest objectives such as life, health, and 

the environment. 

 

Comments 

1. The proposal for paragraph 1 aims to align the text with Rule 47(1) of the 2022 ICSID Arbitration Rules.  

2. The proposals in paragraphs 2 and 3 aims to align with the practice of our countries concerning provisional 

measures in recent investment treaties. Furthermore, we suggest incorporating a provision on the burden of 

proof for the requesting party, as this would prevent the acceptance of facts tha t are invoked as the basis for 

the request without even being prima facie demonstrated. 

3. Paragraph 4 seeks to reflect the standards that are commonly used in practice by tribunals when examining 

requests for provisional measures. Some of these requirements are reflected both in Rule 47 of the 2022 ICSID 

Arbitration Rules and in paragraph 3 of Article 26 of the UNCITRAL Arbitration Rules. 

4. The proposal in paragraph 5 aims to harmonize with Rule 47(4) of the 2022 ICSID Arbitration Rules and 

Article 26(5) of the UNCITRAL Arbitration Rules.  

5. Paragraphs 6 and 7 are proposed in line with Article 26 of the UNCITRAL Arbitration Rules.  

6. The proposal in paragraph 9 suggests that these rules should reflect that each State has the right to regulate 

and the obligation to continue regulating in certain areas even when an investment dispute is ongoing. Any 

order for provisional measures must respect the sovereignty of the State in this regard.  

CCSI, IIED, IISD and South Centre 

Expanding Draft Provision 3 to include a more comprehensive framework for provisional measures would be a 

significant step in the reform process. While such measures can be necessary to protect a disputing party or parties, 

or to preserve access to evidence, they can also unduly interfere with a State’s ability to adopt, implement, or 

enforce legitimate laws and policies. This risk of undue interference with States’ regulatory powers is especially 

significant when provisional measures purport to bar (or recommend against) a State adopting, maintaining, or 

enforcing laws or policies that are the subject of a Claimant’s ISDS case. Such orders (or recommendations) 

providing for injunctive relief also create tensions with the efforts of many States to limit Trib unals’ authority to 

award pecuniary remedies, such as compensation for harms caused by a treaty breach, and not other remedies. 1 

Modern investment agreements have sought to address these risks and tensions by explicitly restricting the scope 

of provisional measures. For instance, the CPTPP, USMCA, and Canada’s 2021 FIPA Model permit Tribunals to 

order interim measures to protect Claimants, but explicitly prohibit orders or recommendations that would enjoin 

the implementation of measures alleged to breach a treaty. 2 Given the strong emphasis by many State delegates in 

the UNCITRAL WGIII process on safeguarding their right to regulate, and in light of the fact that avoiding undue 

regulatory chill has been recognized as a “cross-cutting” issue by WGIII, it is important to include language in 

Draft Provision 3 that similarly restricts the use of provisional measures.  

__________________ 

1 Treaties frequently also provide that restitution may be provided in the event of an expropriation, 

but that a State can opt to pay compensation instead of providing restitution.  
2 See e.g. Article 9.23(9) of the CPTPP: “A tribunal may order an interim measure of protection 

to preserve the rights of a disputing party, or to ensure that the tribunal’s jurisdiction is made 

fully effective, including an order to preserve evidence in the possession or control of a disputing 

party or to protect the tribunal’s jurisdiction. A tribunal may not order attachment or enjoin the 

application of a measure alleged to constitute a breach referred to in Article 9.19 (Submission of 

a Claim to Arbitration). For the purposes of this paragraph, an order includes a recommendation.” 

See also Article 14.D.7.9 of USMCA and Article 39 of Canada’s Model FIPA, which use similar 

formulations. 
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Suggested Revised Provision 3: Interim/provisional measures 

1. The Tribunal may, at the request of a disputing party, grant an interim measure of protection to preserve the rights 

of a disputing party, or to ensure that the Tribunal’s jurisdiction is made fully effective, including an order to 

preserve evidence in the possession or control of a disputing party or to protect the Tribunal’s jurisdiction. A 

Tribunal may not order attachment or enjoin the application of a measure alleged to constitute a breach 

referred to in the submission of a claim to arbitration. For the purposes of this paragraph, an order includes a 

recommendation. 

2. Decisions regarding the granting and enforcement of provisional measures should not impede a State’s 

legitimate right to regulate. This includes the State’s ability to perform essential functions, such as enacting and 

enforcing laws or safeguarding public interest objectives, including the protection of life, health, and the 

environment. 

[...] 

State not wishing to be identified 

The Secretariat wishes to discuss whether Article 26 (Interim Measures) of the current UNCITRAL Rules 

sufficiently addresses the issues or to prepare a rule more closely aligned with Rule 47 of the ICSID Rules.  XXX 

considers that, as the existing rules (both UNCITRAL and ICSID Rules) provide specific requirements, procedures, 

etc. for requests for interim and conservatory measures, there is little need to provide additional detail in this Draft 

Provision 3 for the purpose of minimizing conflicts between the rules. In terms of future refinements to the draft, 

however, it is advisable that the following could be added:  

Since there is a degree of complementarity between Rule 47 of the ICSID Rules and Article 26 of the UNCITRAL 

Rules, XXX proposes to amend Provision 2 of the current draft by introducing some elements that are present in 

Rule 47 of the ICSID Rules. For instance, in consideration of the urgency of the provisional measures and the need 

to render an award expeditiously, XXX considers that it would be preferable to introduce the rules on time limits 

for provisional measures stipulated in Rule 47(2) (b) to (d) of  the ICSID Rules into the Draft Provisions.  

With respect to paragraph 2(c) of Article 26 of 2013 UNCITRAL Rules, which provides for preserving assets as 

one of the purposes of provisional measures, XXX takes note that this purpose of preserving assets is excluded 

from Rule 47 of ICSID Rules. As the ICSID Rules on provisional measures reflect the characteristics of the ISDS 

procedure, XXX is of the view that bringing the Draft Provisions in line with the existing structure and conditions 

of the ICSID Rules is a more suitable approach.  
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 Draft Provision 4: Manifest lack of legal merit/early dismissal 

Singapore 

Singapore strongly supports the inclusion of an early dismissal mechanism, which we believe can promote the 

savings of time and costs. 

Singapore thanks the Secretariat for addressing two concerns that Singapore raised at WG III’s 43rd session in 

September 2022, namely that it would be inappropriate for the tribunal to dismiss claims at its own initiative, and 

that this provision should not apply to counterclaims. Singapore notes that Draft Provision 4 is generally aligned 

with Rule 41 of the ICSID Rules. 

European Union and its Member States 

In EU agreements, there are two provisions relating to early dismissal of unfounded claims that complement each 

other: one for “claims manifestly without legal merit” and one for “claims unfounded as a matter of law”. Taken 

together, they constitute a double layer of protection for respondents. Both allow for the expeditious dismissal of 

unfounded or abusive claims: a first objection against manifestly unfounded claims (higher threshold), which can 

be raised at the very beginning of a case, and a second defence against legally unfounded claims, which can be 

raised also at a later stage. The EU approach only considers requests made by the respondent.  

With regards to claims manifestly without legal merit, the EU approaches provides for the situation where the 

respondent only learns about the facts on which the objection is based at a later stage. In that situation, the 

respondent can raise the objection within 30 days from that moment (even if it is more than 30 days after the 

constitution of the division).  

Paragraph 2 of draft provision 19 only includes the possibility to make the request no later than [45] days after the 

constitution of the Tribunal, without expressly including the situation where the respondent learns about the facts 

at a later stage. Rather, paragraph 2 provides that “The Tribunal may admit a later request if it considers the delay 

justified” which leaves significant discretion to the Tribunal. In addition to this language, we would add the specific 

circumstance where the respondent or disputing party only learn about the facts on which the objection is based at 

a later stage.  

Furthermore, while the EU approach includes a short timeframe of 30 days to make an objection, the European 

Union and its Member States would be open to consider a longer timeframe of 60 days.  

Also, in the EU approach the Tribunal shall issue its decision within a limited period of time (no later than 120 

days after the objection was submitted) to fulfil the purpose of early dismissal and avoid significant disruption to 

the proceeding.  

The position of the European Union and its Member States is that further work is relevant on this draft provision 

and, depending on the outcome of the negotiations, could also be part of procedural rules to a standing mechanism.  

Please find below language according to the EU approach. In the European Union and its Member States’ view, 

this language should be included: 

“Claims Manifestly without Legal Merit 

1. The respondent may, no later than 30 days after the constitution of [the Tribunal], and in any case before 

the first meeting of [the Tribunal], or 30 days after the respondent became aware of the facts on which the 

objection is based, submit an objection that a claim is manifestly without legal merit.  

2. The respondent shall specify as precisely as possible the basis for the objection.  

3. The Tribunal, after giving the disputing parties an opportunity to present their observations on the 

objection, shall, at the first meeting of [the Tribunal] or promptly thereafter, issue a decision or provisional 

award on the objection, stating the grounds therefor. If the objection is received after the first meeting of [the 

Tribunal], the Tribunal shall issue such decision or provisional award as soon as possible, and no later than 

120 days after the objection was submitted. In doing so, the Tribunal shall assume the alleged facts to be 

true, and may also consider any relevant facts not in dispute.  

4. This Article and any decision of the Tribunal shall be without prejudice to the right of a disputing party to 

object, pursuant to [Article on Claims Unfounded as a Matter of Law] or in the course of the proceedings, 

to the legal merits of a claim, and shall be without prejudice to the Tribunal's authority to address other 

objections as a preliminary question. 

Claims Unfounded as a Matter of law 
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1. Without prejudice to the Tribunal’s authority to address other objections as a preliminary question or to a 

respondent’s right to raise any such objections at any appropriate time, the Tribunal shall address and decide 

as a preliminary question any objection by the respondent that, as a matter of law, a claim, or any part 

thereof, submitted pursuant to [relevant article] is not a claim for which an award in favour of the claimant 

may be issued under [this Section], even if the facts alleged were assumed to be true. The Tribunal may also 

consider any relevant facts not in dispute. 

2. An objection pursuant to paragraph 1 shall be submitted to the Tribunal as soon as possible after the [the 

Tribunal] is constituted, and in no event later than the date the Tribunal determines for the respondent to 

submit its counter-memorial or statement of defence. An objection shall not be submitted pursuant to 

paragraph 1 as long as proceedings pursuant to [Article on Claims Manifestly without Legal Merit] are 

pending, unless the Tribunal grants leave to submit an objection pursuant to this Article, after having tak en 

due account of the circumstances of the case. 

3. On receipt of an objection pursuant to paragraph 1, and unless it considers the objection manifestly 

unfounded, the Tribunal shall suspend any proceedings on the merits, establish a schedule for considering 

the objection consistent with any schedule it has established for considering any other preliminary question, 

and issue a decision or provisional award on the objection, stating the grounds therefor.”  

Canada 

Draft Provision 4 largely appears to be aligned with ICSID Rule 41. On the question of including a specific 

reference to costs in paragraph 6, Canada notes that this may not be necessary in view of the more detailed 

provisions in Draft Provision 9 (Allocation of Costs). As noted below, based on our understanding that Draft 

Provision 9 to applies generally to any “costs of the proceeding”, it may not be necessary to include provisions on 

allocation of costs in Draft Provision 4.  

Switzerland 

Switzerland considers the possibility to foresee an early dismissal as very important. Switzerland welcomes that 

this draft provision is aligned with Rule 41 of the ICSID Arbitration Rules.  

Australia 

Australia sees merit in Draft Provision 4. Draft Provision 4 is substantively similar to Rule 41 of the ICSID Rules. 

Australia notes, however, that unlike Rule 41 of the ICSID Rules, Draft Provision 4 grants tribunals discretion to 

accept objections that a claim is manifestly without legal merit (MWLM) if submitted more than 45 days after the 

constitution of the Tribunal, as per sentence two of paragraph (2) above.   

Australia further notes that the proposed Draft Provision 4 does not provide a procedure for MWLM objections 

prior to the composition of the tribunal. We agree with this approach in the context of ad hoc arbitration governed 

by the UNCITRAL Rules, noting that the relevant Agreement could provide such a right if desired by the State 

parties.  

Australia considers that costs in paragraph (6) could be better dealt with in the proposed provision concerning costs 

(presently Draft Provision 9). 

ICSID 

AR 41 

AF AR 51 

Draft Provision 4 largely aligns with AR 41(1) except that Draft Provision 4(2) adds that the tribunal may admit a 

later objection [i.e., an objection made after the 45-day deadline] if it considers that the delay is justified. This 

exception does not exist under the 2022 Rules because the purpose of the rule was to allow claims that manifestly 

lack legal merit to be dismissed early in the process before they unnecessarily consume the parties’ resources, and 

because the 45-day deadline was considered sufficient time to file such an objection. In practice, the average time 

to reach the stage of tribunal constitution is approximately 5-6 months. The party wishing to object to a claim on 

these grounds thus has sufficient time to prepare the submission.  

Paragraph 64 of the Report of Working Group III on the work of its 49th Session (A/CN.9/1194) states that “it was 

suggested that section B could include draft provisions on […] early dismissal [and] frivolous claims […],” in 

particular “[…] a provision in Section B that addresse[s] the standard for the preliminary dismissal of a claim for 

which there was no legal basis for rendering an award.” (para 62).  

ICSID tribunals have applied a high standard for determining whether a claim manifestly lacks legal merit under 

AR41(1). Tribunals have required the moving party to establish its objection clearly and obviously, with relative 
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ease and dispatch (see ICSID’s Experience with Objections that a Claim Manifestly Lacks Legal Merit; data as of 

10 March 2021; posted under the 74th Session of Working Group II).  

Working Group III may wish to consider keeping Draft Provision 4, in its entirety, in Category A. Dividing it into 

a general provision and a further provision/s to be included in Category B as a treaty provision addressing the legal 

standard would lead to uncertainty, possible inconsistencies in the application of the rule, and to further 

fragmentation.    

Argentina 

Draft provision 4, paragraph 2, reads: “A disputing party shall make the objection as soon as possible after the 

constitution of the Tribunal and no later than [45] days after its constitution. The Tribunal may admit a later 

objection if it considers the delay justified”. We were wondering what would happen if the time established to 

respond to the claim was longer than 45 days. In those cases, would it be justified for a party to present an objection 

for manifest lack of legal merit after those 45 days? 

USA 

This draft provision reflects ICSID Arbitration Rule 41 (Manifest Lack of Legal Merit) and Rule 52(2).  Currently, 

there is no separate provision for early dismissal under the UAR, although the UNCITRAL Notes on Organizing 

Arbitral Proceedings, Note 21 at para. 147–54, confirm that a tribunal, under UAR Article 17, has the authority to 

dismiss claims as a preliminary matter when appropriate.  Nevertheless, in the ISDS context, a rule setting out a 

specific procedure could provide greater clarity and predictability for the dismissal of meritless or frivolous claims.  

We note that ICSID Arbitration Rule 44 provides an additional accelerated procedure for bifurcation and 

preliminary objections, which could be a useful addition to the UAR for ISDS proceedings.   

We are not certain that, in the ISDS context, it is appropriate to require that costs be awarded to the prevailing party 

absent exceptional circumstances, as set out in paragraph 6, although we recognize that ICSID Arbitration Rule 

52(2) includes a similar presumption, as does UAR Article 42 (“shall” award costs to prevailing party unless not 

appropriate).  We note that in modern U.S. IIA practice, the most recent example of which is USMCA Article 

14.D.7(6), the tribunal has the discretion to award costs and is required to consider whether the claim or an objection 

thereto was frivolous. 

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. A disputing party may object that a claim is manifestly without legal merit.  

  

2. A disputing party shall make the objection as soon as possible after the constitution of the Tribunal and no later 

than [45] days after its constitution. The Tribunal may admit a later objection if it considers the delay justified.  

 

3. The objection may relate to the substance of the claim or the jurisdiction of the Tribunal. The objection shall 

specify the grounds on which it is based and contain a statement of the relevant facts, laws and arguments. The 

Tribunal shall fix the period of time within which submissions on the objection shall be made by the disputing 

parties.  

 

4. The Tribunal shall decide on the objection within [60] days after  the later of the constitution of the tribunal 

or the last submission on the objection.  

 

5. If the Tribunal decides that all claims are manifestly without legal merit, it shall make an award to that effect. 

Otherwise, the Tribunal shall make a decision on the objection and fix any period of time for the further conduct 

of the proceeding.  

 

6. If the Tribunal makes an award in accordance with paragraph 5, the Tribunal shall award the prevailing party its 

reasonable costs, unless the Tribunal determines that there are exceptional circumstances justifying a different 

allocation of costs.  

 

7. A decision that a claim is not manifestly without legal merit shall be without prejudice to the right of the disputing 

party to raise a plea that the Tribunal does not have jurisdiction or to argue subsequently in the proceeding that the 

claim is without legal merit. 

 

Comments: 

 

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/manifest_lack_of_legal_merit_procedure_under_the_icsid_rules.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/manifest_lack_of_legal_merit_procedure_under_the_icsid_rules.pdf
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The proposed amendments to paragraph 4 aim to harmonize the text with Rule 41(2)(e) of the 2022 ICSID 

Arbitration Rules. 

Viet Nam 

Considering that this issue is always raised by States, to realistically ensure the rights of disputing parties, Viet Nam 

proposes the following drafting suggestions for paragraph 2:  

“2. A disputing party shall make the objection as soon as possible after the constitution of the Tribunal and no later 

than 60 days after its constitution. The Tribunal may admit a later objection if it considers the delay justified.”  

In addition, Viet Nam suggests including the regulation on manifest lack of legal merit/early dismissal as a 

procedural rule provision and, subsequently, developing to include this regulation as a treaty provision to ensure 

its enforceability. 

Algeria 

L'Algérie soutient ce projet de disposition, qui constitue un moyen efficace pour les parties de contester rapidement 

les réclamations infondées ou abusives dès le début de la procédure, contribuant ainsi à préserver leurs ressources 

avant que celles-ci ne soient gaspillées inutilement. 

Cependant, il est proposé de renforcer ce mécanisme de filtrage précoce dans son paragraphe 2 pour inclure 

spécifiquement les situations où la partie contestante n’a pris connaissance des faits sur lesquels repose l’objection 

qu’après l’expiration du délai de 45 jours. Dans ce cas, il serait judicieux que ce délai commence à courir à partir 

de la date de découverte des faits en question, afin de garantir une plus grande équité procédurale et permettre aux 

parties de défendre adéquatement leurs intérêts.  

State not wishing to be identified 

XXX is of the view that the content of the Draft Provision 4 can be aligned with that of ICSID Rules, namely, Rule 

41 (Manifest Lack of Legal Merit). XXX agrees that a disputing party may object that a claim is manifestly without 

legal merit no later than 45 days after constitution of the tribunal, and that the tribunal shall decide on the objection 

within a certain period after the last submission on the objection. However, the tribunal should be allowed to extend 

the time period upon a showing of extraordinary cause. 

Regarding paragraph 6, XXX agrees with the draft allowing the tribunal to award the prevailing party its reasonable 

costs, as provided in Rule 52 of the ICSID Rules.  
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Draft Provision 5: Security for costs 

 

Singapore  

Singapore strongly supports a rule on security for costs, as this mechanism is important in deterring frivolous or 

unmeritorious claims. We think that this procedural rule would go a long way in reforming ISDS.  

Addressing the Secretariat’s question in paragraph 18 of Working Paper 245, on applying this Draft Provision to 

counterclaims, Singapore considers that a respondent State making a counterclaim may also be ordered to furnish 

security for costs. There is no principled reason to differentiate the application of this Draft Provision between 

claims and counterclaims. Singapore suggests adapting from Rule 53 of the ICSID Rules on security for costs, 

which is applicable to “any party asserting a claim or counterclaim”. 

On paragraph 4(e) of the Draft Provision, Singapore’s view is that the existence of third party funding should not 

be a relevant factor in and of itself when determining whether to order security for costs. A disputing party may 

obtain third-party funding for a multitude of reasons, and the existence of third-party funding is not in itself a sign 

that the disputing party will not be able to satisfy a decision on costs. We thus propose to delete paragraph 4(e) 

which is currently in square brackets. Singapore suggests adapting from Rule 53(4) of the ICSID Rules, which was 

agreed upon only after undergoing an immense amount of debate, to address third party funding in the following 

manner in Draft Provision 5: “The Tribunal shall consider all evidence adduced i n relation to the circumstances in 

paragraph (4), including the existence of third-party funding.” 

European Union and its Member States 

The European Union and its Member States have the following comments: 

With regard to paragraph 1 of draft provision 5 and paragraph 18 of the Annotations, it does not seem relevant, for 

policy reasons, to include the possibility for a respondent State making a counterclaim to be ordered security for 

costs. 

With regard to paragraph 4(e), it could be linked to information that the Tribunal may request under draft provision 

12. Indeed, if the Tribunal does not yet have the information specified in draft provision 12, it would seem necessary 

that the Tribunal requests that the disputing party disclose it for the purposes of paragraph (4)(e). Also, the approach 

in Rule 53(4) of the ISCID Arbitration Rules, where third-party funding can be considered as evidence in relation 

to the circumstances listed under current paragraph 4, seems more appropriate.  

The European Union and its Member States think that this provision could be acceptable and, depending on the 

outcome of the negotiations, this draft provision could also be part of procedural rules to a standing mechanism.  

Canada 

Canada supports the consideration of the existence of third-party funding in the tribunal determination as to whether 

one of the circumstances in 4(a) to 4(c) exists (for example it may be relevant to the disputing party’s ability to 

comply with an adverse decision on costs) and not as an element in and of itself. Canada would suggest adjusting 

the drafting the provision more in line with the ICSID Rules.  

Switzerland 

Paragraph 1. With respect to paragraph 1, Switzerland welcomes the current draft stating that both disputing 

parties, i.e. the claimant and the respondent State making a counterclaim may be ordered to provide security for 

costs. This is in line with ICSID Rule 53. This is based on the assumption that in a proceeding the same rights and 

obligations should apply to all disputing parties (equal treatment).  

Paragraph 3. We agree with the period of time of 30 days as suggested in paragraph 3.  

Paragraph 4. In paragraph 4, Switzerland supports to list the existence of third-party funding as one of the 

circumstances to be considered by the Tribunal. In comparison, it is not foreseen in ICSID Rule 53, which mention 

instead third-party funding in the context of the evidence which may be adduced in relation to the listed 

circumstances (see ICSID Rule 53(4)). According to Switzerland’s understanding, the specific listing of the 

existence of third-party funding in paragraph 4 may give even more emphasis to the third-party funding 

circumstance. 

Australia 

Australia sees merit in Draft Provision 5. Security for costs can protect a respondent State against a claimant’s 

inability or unwillingness to pay costs, and discourage frivolous claims. We would consider it appropriate to extend 
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this provision to counterclaims, akin to ICSID Rule 53(1). We support the inclusion of a Tribunal considering the 

existence of third-party funding to support a disputing party in pursuing its claim or counterclaim, as currently 

drafted in Draft Provision 5(4)(e). 

ICSID 

AR 53 

AF AR 63 

Draft Provision 5 seems to be largely modelled after AR 53, save for that in Draft Provision 5, third party funding 

is a circumstance in and of itself to order Security for Costs. In AR 53, the existence of third -party funding comes 

in as evidence adduced in relation to the circumstances tribunals should consider when determining whether to 

order a party to provide security for costs.  

The existence of third-party funding is typically considered as part of the evidence to show that a party is 

impecunious and unable or unwilling to comply with an adverse decision on costs. It is not sufficient by itself to 

justify granting security for costs but may be considered as evidence of a circumstance listed in paragraph 53(3).  

Argentina 

Argentina considers it is very important to state that one of the circumstances that the tribunal must consider when 

ordering a disputing party to provide security for costs is whether there is third -party financing (paragraph (e) of 

paragraph 4), as is the case with Rule 53 (4) of the 2022 ICSID Arbitration Rules.  

We also believe that this provision should be aimed at requiring security for costs from the private party in the 

dispute. We shall bear in mind that, in case of States, it may take more or less time to collect the costs, but a State 

will almost certainly not disappear –at least not without leaving a successor State–, which makes it unnecessary to 

request security for costs in the case of States.  

USA 

This draft provision reflects ICSID Arbitration Rule 53 (Security for Costs), including taking into account third -

party funding (TPF) as a factor.  Currently, there is no separate provision for security for costs in the UAR.  In 

particular, we support the bracketed language in para. 4(e) to make TPF a required factor in security for costs and 

a regular part of claimant’s disclosures.  We question whether it is necessary to terminate the proceeding if a host 

State fails to provide security for costs (para. 6), as it may create an incentive not to comply with such an order, 

and note that the provision as drafted does not clearly apply symmetrically to both claimants and respondents.   

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. At the request of a disputing party, the Tribunal may order any disputing party making a claim [or counterclaim] 

to provide security for costs.  

 

2. The request shall include a statement of the relevant circumstances and the supporting documents. The Tribunal 

shall fix the period of time within which submissions on the request shall be made by the disputing parties.  

 

3. The Tribunal shall decide on the request within [30] days after the last submission on the request.  

 

4. In determining whether to order a disputing party to provide security for costs, the Tribunal shall consider all 

relevant circumstances, including:  

 

(a) That disputing party’s financial capacity ability to comply with an adverse decision on costs;  

(b) That disputing party’s willingness to comply with an adverse decision on costs;  

(c) The effect that providing security for costs may have on that disputing party’s ability to pursue 

its claim [or counterclaim];  

(b) (d) The conduct of the disputing parties; and  

(c) [(e) The existence of third-party funding to support that disputing party in pursuing its claim or 

counterclaim and its willingness to cover the costs of the proceedings].  

 

5. The Tribunal shall specify any relevant terms in an order to provide security for costs and fix a period of time 

for compliance with that order.  

 

6. If a disputing party fails to comply with the order to provide security for costs, the Tribunal shall may order the 

suspension of the proceeding for a fixed period of time. If the proceeding is suspended for more than [90] days, the 
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Tribunal shall may, after inviting the disputing parties to express their views,  order the termination of the 

proceeding.  

 

7. A disputing party shall promptly disclose any material change in the circumstances upon which the Tribunal 

ordered security for costs.  

 

8. The Tribunal may at any time modify or terminate its order to provide security for costs, at the request of a 

disputing party or on its own initiative. 

 

Comments: 

1. In paragraphs 1 and 5, we propose removing “counterclaims”.  

2. We propose removing subparagraphs b) and c) in paragraph 4, as they refer to conducts that cannot be 

objectively assessed and may be raised as absolute defenses by the requested party. The decision to grant or 

deny the security for costs should be based on objective facts. Additionally, we propose adding the current 

item (e) in brackets as item (c) to the list.  

3. The proposed amendment in paragraph 6 aims to eliminate the tribunal's discretion regarding the application 

of procedural sanctions in the event of non-compliance with the order to provide security for costs.  

4. In paragraph 8, we propose removing “or on its own initiative”. We believe that any change to the decision 

regarding the security for costs should only occur at the request of the interested party, and such request should 

be properly justified. 

CCSI, IIED, IISD and South Centre 

We suggest deleting the bracketed words “or counterclaim” from the draft provision. Allowing a Tribunal to order 

security for costs at the request of a disputing party raises distinct considerations when applied to claims and 

counterclaims. While it is acknowledged that such orders for security for costs might discourage Claimants from 

pursuing claims, this potential effect is offset by the need to address legitimate concerns, such as the risk of non -

payment due to insolvency or asset-stripping. 

These specific risks are far less relevant in the context of counterclaims by Respondent States. The rationale for 

requiring security for costs in the case of counterclaims is therefore weak. At the same time, the potential 

consequences—namely, discouraging States from pursuing legitimate counterclaims—are significant, particularly 

in the light of the wider structural asymmetries of investor-state dispute settlement. By treating claims and 

counterclaims the same, the language in brackets risks imposing an undue burden on States and undermining their 

ability to assert counterclaims effectively.  

Suggested Revised Provision 5: Security for costs 

1. At the request of a respondent, the Tribunal may order a claimant to provide security for 

costs. 

2. [...] 

3. [...] 

4. In determining whether to order a claimant to provide security for costs, the Tribunal shall consider all relevant 

circumstances, including: 

a. The claimant’s ability to comply with an adverse decision on costs; 

b. The claimant’s willingness to comply with an adverse decision on costs; 

c. The effect that providing security for costs may have on the claimant’s ability to 

pursue its claim; 

d. The conduct of the disputing parties; and 

e. The existence of third-party funding to support the claimant in pursuing its claim. 

5. [...] 

6. If the claimant fails to comply with the order to provide security for costs, the Tribunal may order the suspension 

of the proceeding for a fixed period of time. If the proceeding is suspended for more than [90] days, the Tribunal may, 

after inviting the disputing parties to express their views, order the termination of the proceeding. 

7. [...] 

8. [...] 
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Viet Nam 

To realistically address the issue of costs, Viet Nam proposes considering the following matters when drafting this provision:  

− Only the State can request security for costs since the failure to pay costs under an arbitration award often comes 

from the investor.  

− The security for costs is mandatory in cases with third-party funding.  

In addition, Viet Nam suggests including the regulation on security for costs as a procedural rule provision and, 

subsequently, developing to include this regulation as a treaty provision to ensure its enforceability.  

Algeria 

L'Algérie soutient ce projet de disposition qui vise à dissuader les réclamations infondées ou abusives, tout en 

offrant à l’État défendeur un outil efficace pour limiter les risques financiers liés à l'impossibilité de recouvrer ses 

dépens en cas de victoire, particulièrement lorsque                la partie adverse est financièrement instable. Cette 

disposition constitue une avancée notable dans la réforme des mécanismes de règlement des différends entre 

investisseurs et États, en rétablissant un certain équilibre entre les parties au différend. 

Toutefois, il est vivement recommandé de :  

• Limiter l’application de cette mesure aux investisseurs, en excluant expressément son imposition à l’État 

défendeur lorsqu’il présente une demande reconventionnelle. L’exigence de garantie repose principalement 

sur le risque d’insolvabilité ou de non-recouvrement des frais accordés par le tribunal, un risque inexistant 

pour les États. Contrairement aux investisseurs privés, les États bénéficient d’une solvabilité durable et 

d’une continuité institutionnelle, rendant cette obligation non seulement inutile mais aussi  

disproportionnée ; 

• Rendre expressément cette garantie obligatoire en présence d’un financement divulgué par des tiers, car ce 

type de financement témoigne souvent d’une situation d’insolvabilité ou de vulnérabilité financière de la 

partie demanderesse. Une telle obligation est pleinement justifiée pour protéger les intérêts financiers de 

l’État défendeur et garantir que les frais adjugés pourront être recouvrés en cas de victoire.  

 

State not wishing to be identified 

The Secretariat explains that the security for costs provision may protect the respondent State against frivolous 

claims and the claimant’s inability to pay costs.  

With respect to paragraph 1, XXX reserves its position in including counterclaim and is of the view that only 

claimants should be ordered security for costs given the low probability of situations where arbitration costs are 

not recovered by a respondent State making a counterclaim.  

Regarding paragraph 3, XXX agrees that the tribunal shall decide on security for costs within 30 days after the last 

submission on the request to ensure expedited proceedings, as stipulated in the ICSID Rules.  

With respect to paragraph 4, XXX is in principle of the view that the existence of third-party funding itself does 

not necessarily mean that an order for security for costs must be made. Third -party funding, however, is generally 

more likely to be provided to the claimant rather than the respondent State, and where there is third-party funding, 

the continuation of funding by the funder can have a significant impact on the whole progress of the case. In this 

regard, XXX would like to retain paragraph 4(e) in its current form and to require tribunals to consider the existence 

of third-party funding as one of the circumstances. 

Regarding paragraphs 6, in order to ensure the efficiency of the proceedings, XXX agrees that the tribunal may 

suspend and terminate proceedings if a disputing party fails to comply with the order to provide security for costs, 

as stipulated in the ICSID Rules. 
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 Draft Provision 6: Suspension of the proceeding 

Singapore 

As a general comment, Singapore’s view is that it is useful to split the provisions on suspension and termination 

into two separate provisions, and notes with appreciation that this is now reflecting in Draft Provisions 6 and 7 

respectively. 

On paragraph 4, Singapore supports the addition of the last sentence. If the disputing parties agree on the extension 

of suspension, then the Tribunal must give effect to the extension.    

Comments from the European Union and its Member States  

The European Union and its Member States think that this provision could be acceptable and, depending on the 

outcome of the negotiations, this draft provision could also be part of procedural rules to a standing mechanism.  

USA 

This draft provision reflects ICSID Arbitration Rule 54 (Suspension of the Proceeding). Currently, there is no 

separate provision for suspension in the UAR, and we believe that it is appropriate to add such a supplemental rule 

for ISDS. 

State not wishing to be identified 

Given that the Draft Provision appears to set forth regulations concerning the suspension and termination of 

proceedings in a manner analogous to ICSID Rules 54 through 56, XXX concurs, in principle, with the underlying 

intent of these provisions. 

It is stipulated in paragraph 1 that the tribunal shall order the suspension of the proceeding upon the joint request 

of the disputing parties. XXX agrees in principle with this Draft Provision, as it is important that the tribunal 

respects and incorporates the explicit agreement expressed by both disputing parties.  

With respect to paragraph 2, XXX also agrees in principle with the approach of allowing the tribunal to order the 

suspension of the proceeding either upon the request of one of the parties or on its own initiative. However, further 

review is needed as the current wording of paragraph 2 is ambiguous in certain aspects, such as: 

(a) whether providing an opportunity for the disputing parties to express their views is a mandatory requirement,  

(b) the manner and format of such expressions (e.g., whether the Tribunal or the parties are required to formally 

request or provide written expressions of views), and 

(c) how to handle situations where a party does not express its views despite being given the opportunity to do 

so. 
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Draft Provision 7: Termination of the proceeding  

Singapore 

Singapore suggests adapting from Rules 55 to 57 of the ICSID Rules.   

European Union and its Member States 

The European Union and its Member States suggest to clarify the conditions under which the proceedings could be 

terminated. For instance, it could be possible to order termination in case the continuation is impossible (and not 

simply “unnecessary”). Furthermore, the objection raised by a party to the dispu te against termination should be 

justifiable and demonstrate that continuance is not impossible.  

The European Union and its Member States think that this provision could be acceptable and, depending on the 

outcome of the negotiations, this draft provision could also be part of procedural rules to a standing mechanism.  

Canada 

Additional Draft Provision on Discontinuance 

The Working Group may wish to consider the inclusion of draft language to provide for a default rule concerning 

the discontinuance of the proceedings, if one or more of the disputing parties fails to act within fixed period of time 

(see e.g., Article 57 of ICSID Rules, Model FIPA Article 29 (Discontinuance)).  

Article 29: Discontinuance 

If the claimant fails to take a step in the proceeding within 180 days of the submission of a claim to arbitration 

under Article 27 (Submission of a Claim to Arbitration), or such other time period as agreed to by the disputing 

parties, the claimant is deemed to have withdrawn its claim and to have discontinued the proceeding. The 

Tribunal, if constituted, shall, at the request of the respondent Party, and after notice to the disputing parties, 

in an order take note of the discontinuance. After the order has been rendered the authority of the Tribunal 

shall cease. 

For example, see Canada’s Model FIPA Article 40(4).  

For example, see Model FIPA Article 34 (Consolidation).    

USA 

This draft provision reflects ICSID Arbitration Rules 55(1) and 56(1), which usefully supplement the provisions 

under the UAR allowing termination of the proceedings when the disputing parties have reached a settlement (UAR 

36(1)) or when one of the disputing parties defaults (UAR 30) by providing additional detail on grounds and 

procedure.  This clarity on termination could be useful for ISDS proceedings, by allowing for dismissal of a case 

where appropriate, for example due to a failure to prosecute a cla im or other undue delays.   

In terms of drafting, given that UAR Article 36 addresses settlement, it may be useful to include a cross -reference 

for clarity. 

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. The Tribunal shall order the termination of the proceeding when requested jointly by the disputing parties.  

 

2. If a disputing party requests the termination of the proceeding, the Tribunal shall fix the period of time within 

which the other disputing party may object to the termination.  

 

3. If no objection is made within the fixed period of time, the other disputing party shall be deemed to have agreed 

to the termination and the Tribunal shall order the termination of the proceeding. If an objection is made within the 

fixed period of time, the proceeding shall continue. 

 

4. If the disputing parties agree on a settlement of the dispute before the award is rendered, the tribunal:  

 

(a) shall issue an order taking note of the discontinuation of the proceeding, if the parties so request; 

or 

(b) may record the settlement in the form of an award, if the parties file the complete and signed text 

of their settlement and request that the tribunal embody such settlement in an award.  
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5. Following the submission of a claim to arbitration, if the disputing parties fail to take any steps in the 

proceedings for more than 150 days, or such period as they may agree with the approval of the tribunal, the 

tribunal shall notify the disputing parties that they shall be deemed to have discontinued the proceedings if 

the disputing parties fail to take steps within 30 days after the notice is received. If the parties fail to take 

any action within that period, the tribunal shall record the termination in an order. I f a tribunal has not yet 

been constituted, the appointing authority shall assume these responsibilities.  

 

Comments: 

1. The proposal for the new paragraph 4 addresses the situation in which the disputing parties decide to settle before 

the award is issued. This provision aligns with the content of Rule 55 of the 2022 ICSID Arbitration Rules and 

Article 36 of the UNCITRAL Arbitration Rules.  

2. The proposal for paragraph 5 aims to prevent a State from having to bear the uncertainty, and the financial and 

administrative costs caused by potential claims that remain open indefinitely, without any movement from the 

investor for longer than is reasonable. In many cases, the State receives arbitration notifications from investors who 

have no intention of initiating an arbitral proceeding, yet the claims are kept active to pursue various interests 

against the State that are not necessarily related to the alleged claim. 

State not wishing to be identified 

XXX, in principle, agrees with the Draft Provision, as it distinguishes between suspension and termination, 

aligning with the structure of the ICSID Rules (54 through 56) and, in the case of termination, sets forth 

provisions similar to Rule 55(1) and Rule 56(1) of the ICSID Rules. 

Nonetheless, with respect to paragraph 1, if the order for termination of proceedings is stipulated as a mandatory 

requirement, as in the current Draft Provision, there exists a risk of potential misuse, leading to automatic 

termination even in cases where continuing the proceedings may be warranted from a due process perspective. 

Accordingly, it is necessary to consider revising the wording.  

Furthermore, with respect to paragraph 2, XXX agrees in principle with the approach of allowing the termination 

of proceedings upon the request of one party or on the tribunal’s own initiative. However, XXX calls for more 

caution in making decisions about whether to terminate proceedings based solely on the application of one party. 

Certain issues, such as the opportunity for parties to express their views and the format of such expressions (e.g., 

whether the Tribunal or the parties must request or express views in writing), warrant further examination. XXX 

further emphasizes the need to specify whether the Tribunal has the authority to decide on costs issues following 

the termination of proceedings. 

Concerning paragraph 3, XXX agrees with the revised provision stipulating that if no objection is expressed within 

a specified period, this shall be deemed consent, enabling the tribunal to terminate the proceedings, as it clearly 

outlines how to proceed in cases of non-expression of intent. 

 

 

  

  



 

30/50  

 

 Draft Provision 8: Period of time for making the award  

Singapore 

On paragraph 2, Singapore’s view is that counting the period of time from the date of the constitution of the Tribunal 

may cause some difficulties, because things that happen in the process of the arbitration may be outside the 

tribunal’s control. In this regard, Singapore suggests adapting from the tailored approach in Rule 58 of the ICSID 

Rules, which specifies different timelines, calculated either from the constitution of the tribunal or from the last 

submission, for different kinds of award. 

Singapore further invites the Secretariat to consider making it clear that the period of time specified in this Draft 

Provision is subject to any other periods of time set out in other Draft Provisions catering to specific circumstances. 

This would prevent any confusion as to which period of time is applicable. We note, for example, Draft Provision 

4, which provides a time period for an award on an objection that a claim is manifestly without legal merit . 

European Union and its Member States 

The EU approach considers a specific timeframe from the date of submission of the claim. The European Union 

and its Member States would be in favour of mentioning a specific timeframe such as 18 months to contribute to a 

quick and efficient procedure. We could also consider 6 months from the date of the last submission.  

In addition, the European Union and its Member States would suggest to delete paragraph 3 and to simply provide 

for a specific timeframe within which the Tribunal shall make the award. While the reality may be that a Tribunal 

would need an extension to make the award (and this possibility could be provided in the procedural order with 

agreement of the disputing parties), providing for this possibility already in the arbitration rules would remove the 

pressure on the Tribunal to be diligent.  

The European Union and its Member States think that this provision could be acceptable and, depending on the 

outcome of the negotiations, this draft provision could also be part of procedural rules to a standing mechanism.  

Canada 

For simplicity, Canada suggests replacing the language in paragraphs 1 and 2 with language similar to ICSID Article 

58(1) (i.e., “The Tribunal shall ensure the proceeding is carried out in a timely and efficient manner and make the 

final decision as soon as possible, and in any event, no later than [..]”). 3 Notably, the time periods stipulated in 

other draft provisions (see e.g., Draft Provision 4 (Manifest lack of legal merit/early dismissal)) should be taken 

into account in setting out an appropriate time period for an award.  

Switzerland 

Switzerland considers that the right balance between the disputing parties’ legitimate desire for speed, on the one 

side, and the quality of awards, on the other, should be maintained, keeping in mind that investment treaty disputes 

may be complex and often raise public interest issues, the weighing of which may require careful deliberation and 

accurate drafting. In that vein, Switzerland has the following observations:  

Paragraph 2. In paragraph 2, it would make more sense to provide a timeframe after the last substantive 

submission (i.e. to the exclusion of cost submissions) as it is foreseen in Rule 58 of ICSID Arbitration Rules than 

after the date of the constitution of the Tribunal. To base the timeframe on the date of the constitution of the Tribunal 

would not take into account the fact that the length of proceedings depends very much on the specific proceedings 

(complexity, number of submissions, etc.). The timeframe should be both reasonable and realistic, keeping in mind 

the various concerns expressed above. In this connection, Switzerland also notes that the ICSID Rules provide a 

“best efforts” rule regarding time limits applicable to the Tribunal (see Rule 12(1): “The Tribunal shall use best 

efforts to meet time limits to render orders, decisions and the Award”).  

Australia 

Australia notes that paragraph 2 indicates that the relevant time period for making an award shall run from the date 

of the constitution of the tribunal. We note that the ordinary period for the tribunal to make an award under Rule 

58(1)(c) of the ICSID Rules is ‘240 days after the last submission in all other cases’. We consider it is appropriate 

to align Draft Provision 8 with the ICSID rules in this respect, so that the period commences after the date of the 

last submissions rather than the date of constitution of the tribunal. This is because the time necessary for the 

proceedings may differ significantly based on the number and complexity of the claims. A period running from the 

__________________ 

3 For example, see Canada’s Model FIPA Article 40(4).  
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date of constitution of the tribunal would be available for State parties to implement through their underlying 

Agreements, if desired. 

 We note also that Rule 58(1) of the ICSID Rules makes specific provision for time periods for awards concerning 

an objection that a claim is manifestly without legal merit, as well as for preliminary objections addressed on a 

bifurcated basis. Australia considers that alternative time periods should be explicitly incorporated into Draft 

Provision 8, such as that presently contained in Draft Provision 4(4) or as may be developed in Draft Provision 3.  

ICSID 

AR 58 

AF AR 69 

Draft Provision 8 currently does not contain any deadlines.  Working Group III may wish to consider the time limits 

adopted under the 2022 ICSID Rules which are:  

− Decision or Award on Manifest Lack of Legal Merit: Within 60 days after the later of the constitution of 

the Tribunal or the last submission on the objection (AR 58(1)(a))  

− Decision or Award on Jurisdiction: Within 180 days after the last submission (AR 58(1)(b)) 

− Award on the Merits: Within 240 days after the last submission (AR 58(1)(c)).  

USA 

This draft provision reflects ICSID Arbitration Rule 58 (Timing of the Award).  Currently, there is no separate 

provision for setting the time for making the award in the UAR, and such a rule could be an appropriate addition 

as a supplemental rule for ISDS proceedings to address concerns about the duration of such proceedings.  However, 

in keeping with ICSID Arbitration Rule 58(1)(c), the time period for an award (para. 2) should be measured from 

the date of final written or oral submissions, whichever are later, rather than from the date of constitution of the 

Tribunal, as variations in the duration of time between the date of constitution of the Tribunal and t he final written 

or oral submissions are more likely to be driven by the parties or by the complexity of the case, rather than by 

Tribunal delay.  As for the appropriate duration of time between the final written submissions or hearing (whichever 

is later) and the award, the United States proposes a maximum of 240 days, in keeping with ICSID Arbitration Rule 

58(1)(c). 

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. The Tribunal shall make the award as soon as possible.  

2. Unless otherwise agreed by the disputing parties, the Tribunal shall make the award within [period of 

time] after the date of the constitution of the Tribunal.  

3. The Tribunal may, in exceptional circumstances and after inviting the disputing parties to express their 

views, extend the period of time established in accordance with paragraph 2 and indicate a period of time 

within which it shall make the award. 

1. The tribunal shall render the award as soon as possible and, in any event, no later than:  

(a) 60 days after the later of the tribunal constitution or the last submission, if the award is rendered under 

Rule [Manifest Lack of Legal Merit]; 

(b) 180 days after the last submission, if the award is rendered under [a preliminary objection with 

bifurcation]; or 

(c) 240 days after the last submission in all other cases. 

 

2. A statement on costs and a submission on costs shall not be considered a submission for the purposes of 

paragraph 1. 

 

Comments:  

We propose adapting the text to align with Rule 58 of the 2022 ICSID Arbitration Rules, which sets different time 

limits depending on the stage of the proceedings. 

 

Algeria 

L'Algérie considère qu'un délai de 24 mois maximum pour le rendu de la sentence, à compter de la constitution du 

Tribunal, constitue un délai approprié. Ce délai permet (i) de garantir l'efficacité du mécanisme de règlement des 

différends entre investisseurs et États, tout en offrant un temps suffisant pour une analyse approfondie des questions 
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complexes et (ii) d’éviter les retards excessifs qui pourraient augmenter les coûts et compromettre la prévisibilité 

de                   la procédure. 

Pour les différends complexes, le paragraphe 3 garantit la flexibilité nécessaire en reconnaissant que la complexité 

des affaires peut justifier un délai prolongé, afin d'assurer une analyse approfondie et rendre une sentence équitable 

et bien fondée. 

State not wishing to be identified 

The revised provision is modelled after Rule 58 of the ICSID Rules, with a focus on addressing significant issues, 

such as extensive delays and prolonged cases that take substantial time and costs. XXX supports the intent of this 

provision to enhance efficiency in terms of both time and costs, ensuring expedited proceedings. XXX agrees with 

setting a concrete time frame for making the award.  

With respect to Paragraph 1, XXX agrees with the provision requiring the Tribunal to render the award as 

promptly as possible. 

Concerning Paragraphs 2–3, XXX supports setting a specific timeframe, even if only declaratively, to promote 

expedited proceedings. However, further discussion is necessary regarding:  

(a) whether the timeframe stipulated by the ICSID Rules is reasonable,  

(b) the starting point for calculating the period, and  

(c) the consequences of failing to adhere to the established timeframe.  
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Draft Provision 9: Allocation of costs 

Singapore 

Singapore can go along with Draft Provision 9.  

European Union and its Member States 

The European Union and its Member States agree with the principle of the losing party paying the costs. However, 

paragraph 2 should set a higher standard for allocation, and ensure that the winning party only bears expenses in 

exceptional circumstances. The word “exceptionally” should appear between “may” and “allocate” as follows:  

“2. However, the Tribunal may exceptionally allocate the costs between the disputing parties, if it determines the 

allocation to be reasonable taking into account all relevant circumstances of the case, including:”  

Also, with regard to paragraph 35 of the Annotations and the possibility to subject decisions on costs to appeal, the 

European Union and its Member States believe that this question should be left to the discussions on the draft 

statute of a standing mechanism. With regard to paragraph 36 of the Annotations, it would appear relevant to 

incorporate Rule 51 of the ICSID Arbitration Rules (on statement of, and submission on, costs) into this draft 

provision. 

The European Union and its Member States think that this provision could be acceptable and, depending on the 

outcome of the negotiations, this draft provision could also be part of procedural rules to a standing mechanism.  

Canada 

Canada interprets this draft provision to apply generally to any “costs of the proceeding” and as such, considers it 

unnecessary to specifically refer to costs arising from a request by a disputing party that a claim is manifestly 

without legal merit pursuant to Draft Provision 4. 

Switzerland 

Paragraph 1. Switzerland agrees with providing a default rule in paragraph 1 according to which costs follow the 

event, while leaving the possibility to allocate costs differently under the circumstances (same rule as in Rule 42(1) 

of the UNCITRAL Arbitration Rules). 

Paragraph 2. In paragraph 2, lit. (e), we wonder if the mere existence of third-party funding is sufficient as a factor 

for the allocation of costs. According to Provision 12(7)(c), only the fact that the disputing party fails to comply 

with disclosure obligations will be taken into account in cost allocation.   

Regarding paragraph 2, lit. (f), Switzerland is of the view that such rule is one -sided, i.e. it only takes into account 

inflated claims by claimants, without covering similar situations for respondents (i.e. exaggerated defenses or 

objections by the respondents on the amounts claimed). 

With regard to the question raised in paragraph 36 of the Annotations to the draft provisions on procedural and 

cross-cutting issues (cf. the Working Group may wish to also consider whether Rule 51 of the ICSID Rules on 

statement of, and submission on, costs should be incorporated in Draft Provision 9 and whether the disputing parties 

should be required to submit an estimate of costs to be incurred by them at the outset of the proceeding), from a 

practical point, it seems to us to be very difficult if not impossible for disputing to submit an estimate of costs to 

be incurred by them at the outset of the proceeding.  

Australia 

This provision is an amalgamation of the current UNCITRAL rules Article 42 and ICSID Rule 52, although the list 

of considerations in paragraph 2 has been expanded. Australia supports the starting principle that costs follow the 

event, as set out in paragraph 1 of this provision.  

ICSID 

ICSID Convention Art. 61 

AR 51 and 52 

AF AR 61 and 62 

Under Article 61(2) of the ICSID Convention, tribunals have the discretion to allocate costs and there is no 

presumption that costs will follow the event. The allocation of costs under the ICSID Rules is thus different from 

current provision Article 42 of the UNCITRAL Arbitration Rules and Draft Provision 9.  

AR 51 does not include a presumption that the unsuccessful party bears the costs (as is the case in the UNICITRAL 

Rules and in Draft Provision 9 (except where there is an award rendered pursuant to AR 41(3) (MLLM)).   



 

34/50  

 

AR 51(2) sought to provide tribunals with guidance as to how to allocate costs by introducing factors used in 

practice by ICSID tribunals.  

Draft Provision 9 explicitly includes the existence of third-party funding as one of the circumstances that a tribunal 

considers when determining the allocation of costs. AR 52 does not specifically mention third -party funding as a 

consideration for cost allocation. Nevertheless, tribunals retain the discretion to consider all relevant circumstances, 

including third-party funding, when making their decisions on cost allocation.  

Finally, Working Group III may also wish to consider whether AR 51 on statements of, and submissions on, costs 

should be incorporated in Draft Provision 9.  

Argentina 

Argentina considers that it would be useful to state in this provision that, when allocating costs between the parties 

and when examining their reasonableness, the tribunal should consider the differences or gaps between the expenses 

and costs submitted by each party in order to avoid the overestimation of expenses or the inclusion of superfluous 

expenses. Regarding this point, we believe it is relevant to share our concern about what we perceive as 

disproportionate increases in the cost of expert reports.  

Suggested modifications for Draft Provision 9 (Highlighted in bold):  

Draft Provision 9: Allocation of costs 

1. The costs of the proceeding shall in principle be borne by the unsuccessful disputing party. 

2. However, the Tribunal may allocate the costs between the disputing parties, if it determines the allocation 

to be reasonable taking into account all relevant circumstances of the case, including:  

(a) The outcome of the proceeding or any parts thereof,  taking into account which claims were upheld and 

dismissed at the jurisdiction, merits and quantum stages;  

(b) The conduct of the disputing parties during the proceeding, including the extent to which they acted in an 

expeditious and cost-effective manner in accordance with the applicable rules and complied with the orders 

and decisions of the Tribunal; 

(c) The complexity of the issues; 

(d) The reasonableness of the costs claimed by the disputing parties;  

(e) The existence of third-party funding; and 

(f) The amount of monetary damages/compensation claimed by the claimant in proportion to the amount 

awarded by the Tribunal.; and  

g) the proportional relation between the costs of the parties. 

2bis. When allocating costs between the parties and when examining their reasonableness, the tribunal 

shall consider the differences or gaps between the expenses and costs submitted by each party.  

3. Unless otherwise determined by the Tribunal, expenses incurred by a disputing party related to or arising 

from third-party funding shall not be included in the costs of the proceeding.  

4. Paragraphs 1 to 3 apply to any costs arising from a request by a disputing party that a claim is manifestly 

without legal merit pursuant to Draft Provision 4.  

5. The Tribunal may, at the request of a disputing party or on its own initiative, make an interim decision on 

costs at any time. 

6. The Tribunal shall ensure that all decisions on costs are reasoned and form part of the award.  

USA 

Although the proposed rule follows UAR Article 42, which presumes the losing party should pay costs, we prefer 

in the ISDS context the approach followed in ICSID Rule 52 (Decisions on Costs), which sets out an illustrative 

list of criteria that an arbitral tribunal should consider when issuing an award on costs, among other considerations 

relevant to a cost award decision.  Taking away the presumption that the loser pays does not mean that costs will 

not be awarded to the prevailing party; it simply means that arbitral tribunals should assess all of the factors relevant 

to a cost award, including but not limited to the outcome of the dispute.  This approach applies equally to claimants 

and respondents and avoids discouraging claimants with meritorious claims.  A specific rule for frivolous or 

meritless claims is a more targeted solution to the concern about these types of claims.   
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With respect to the annotation at para. 32 of WP 245, the United States agrees that paras. 2(e) and (f) are useful 

additions and are not in conflict with ICSID Rule 52(1), which provides an illustrative and non -exhaustive list of 

relevant factors.   

Regarding para. 3 in Draft Provision 9, further discussion or additional input is needed regarding what “expenses 

[are] incurred by a disputing party related to or arising from third -party funding,” and how those costs are 

distinguishable from other costs that are recoverable.   

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. The costs of the proceeding shall in principle be borne by the unsuccessful disputing party.  

2. However, the Tribunal may allocate the costs between the disputing parties, if it determines the allocation to be 

reasonable taking into account all relevant circumstances of the case, including:  

(a) The outcome of the proceeding or any parts thereof;  

(b) The conduct of the disputing parties during the proceeding, including the extent to which they acted in an 

expeditious and cost-effective manner in accordance with the applicable rules and complied with the orders and 

decisions of the Tribunal;  

(c) The complexity of the issues;  

(d) The reasonableness of the costs claimed by the disputing parties;  

(e) The existence of third-party funding; and  

(f) The amount of monetary damages/compensation claimed by the claimant in proportion to the amount awarded 

by the Tribunal.  

3. Unless otherwise determined by the Tribunal, eExpenses incurred by a disputing party related to or arising 

from third-party funding shall not be included in the costs of the proceeding.  

4. Paragraphs 1 to 3 apply to any costs arising from a request by a disputing party that a claim is manifestly without 

legal merit pursuant to Draft Provision 4.  

5. The Tribunal may, at the request of a disputing party or on its own initiative, make an interim decision on costs 

at any time.  

6. The Tribunal shall ensure that all decisions on costs are reasoned and form part of the award.  

 

Comments:  

In paragraph 3, we propose removing the phrase “Unless the tribunal decides otherwise.” We do not consider it 

appropriate for the party that is not benefiting from third -party funding to be required to bear the costs of the third-

party funder of the other disputing party. Third-party funding costs should be settled between the funder and the 

funded party. Moreover, the tribunal should not decide on costs arising from a contract with a third party that is not 

part of the arbitral proceedings, as this falls outside its jurisdiction. 

CCSI, IIED, IISD and South Centre 

We support the inclusion of a clear rule stating that costs related to or arising from third -party funding (TPF) should 

not be included in the costs of the proceeding. However, given the broad  definition of “TPF” in the current text, 

we believe the rule set forth in Draft Provision 9(3) may require refinement in specific cases. For instance, when 

the TPF is provided by a donor for philanthropic or non-profit purposes—and not in exchange for a share of the 

award or any other rights in the claim or the Claimant’s assets—the application of the general rule may warrant  

reconsideration. 

To address this, we suggest edits to clarify the general principle of non-recovery of such costs. In addition, we 

recommend including supplementary language, perhaps in a footnote or commentary,  to outline the types of 

exceptional circumstances under which a departure from that general rule  could be justified. 

Suggested Revised Provision 9: Allocation of costs 

1. [...] 

2. [...] 

3. Expenses incurred by a disputing party related to or arising from third-party funding, including expenses paid 

by the funder to support a disputing party’s claim, shall not be included in the costs of the proceeding. 

4. [...] 

5. [...] 

6. [...] 

Algeria 



 

36/50  

 

Afin de renforcer la transparence, la prévisibilité et le contrôle des coûts de la procédure, et de permettre aux parties 

de mieux anticiper et gérer leurs dépenses, l’Algérie propose l’ajout d’un paragraphe obligeant les parties et le 

tribunal à soumettre, dès le début de la procédure, un budget prévisionnel détaillé des coûts. Ce budget, accessible 

à toutes les parties, devrait inclure les frais d’arbitrage (honoraires des membres du tribunal, frais administratifs), 

les frais juridiques (avocats, experts, consultants) et les frais logistiques (traductions, déplacements, frais de 

témoins). Cette mesure vise à garantir une gestion plus rigoureuse des ressources, particulièrement pour les États 

où les finances publiques sont limitées. 

 

State not wishing to be identified 

With respect to paragraph 1, XXX agrees with the general principle that the unsuccessful disputing party should 

bear the costs. Furthermore, XXX, in principle, agrees with paragraph 2, which sets forth factors the tribunal may 

consider when allocating costs. In particular, as set out in subparagraphs 2(e) and 2(f), XXX is of the view that the 

tribunal should consider the existence of third-party funding and the amount of monetary damages claimed by the 

claimant in proportion to the amount awarded by the tribunal, in order to align with third-party funding disclosure 

obligations and address concerns about the excessive damages being claimed.  

Nonetheless, with respect to paragraph 3, while XXX agrees with the Draft Provision that excludes expenses related 

to third-party funding from the costs of the proceeding, it appears necessary to expressly state the criteria for 

exceptions by adding specific details to the phrase “Unless otherwise determin ed by the Tribunal.” 

With respect to paragraph 5, which stipulates that the tribunal may issue an interim decision on costs at the request 

of a disputing party or on its own initiative, XXX recommends establishing specific guidelines on the requirements 

and criteria for the aforementioned interim cost decisions.  

Additionally, with respect to paragraph 6, considering that the cost decision forms part of the final award, XXX 

agrees with the revision of the wording from “final decision” to “award” to clarify the intent of the provision.  

Moreover, for the sake of procedural clarity, XXX agrees with the need for a cost submission provision similar to 

Rule 51 of ICSID Rules. However, regarding the proposal to submit cost estimates early in the proceedings, XXX 

believes that the practical benefit of such a requirement is limited, considering that costs differ greatly depending 

on changes in preconditions or procedural delays. Additionally, the estimation process may incur unnecessary costs. 

These factors should be carefully considered in deciding whether to mandate early cost estimates.  
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 Draft Provision 10: Counterclaim 

Saudi Arabia 

We are of the that draft provision is challenging in the following respects:  

First, we note as a general observation that counterclaims are not consistent with the Model BITs.  While Draft 

Provision 10(2) does state that the submission of a counterclaim is subject to the Claimant’s consent, it remains the 

case that Draft Provision 10 has at least a norm-setting effect, in so far as it suggests what could or should be 

acceptable.  More importantly perhaps, it is not entirely clear, based on the draft provision language, whether the 

submission of a claim to arbitration by the investor could be interpreted as amounting to tacit or implied consent. 

In other words, it is not entirely clear whether the consent requirement, even though it is set forth in 10(2), can in 

fact be relatively easily met and so would not in fact necessarily consti tute an important hurdle for the submission 

of counterclaims.  Accordingly, it would be preferable to reject Draft Provision 10 in its entirety.  We note however 

in this regard that tribunals increasingly allow counterclaims under their case management pow ers if the 

counterclaims also relate to the “investment dispute”, so the express inclusion of counterclaims might not be the 

sole determining factor (i.e., even if not expressly referenced in the underlying instrument, the possibility that 

tribunals would allow counterclaims cannot be ruled out).   

Second, and more realistically perhaps, we recommend at a minimum striking two of the three subparagraphs 

provided within Draft Provision 10(1), which set forth the bases upon which a Respondent may submit a 

counterclaim.  In particular, we recommend keeping 10(1)(a) (“Arising directly out of the subject matter of the 

claim”) while striking both 10(1)(b) (“In connection with the factual and legal basis of the claim”) and 10(1)(c) 

(“That the claimant has failed to comply with its obligations under the Agreem ent, domestic law, any relevant 

investment contract or any other instrument binding on the claimant.”).  Our concern with the bases provided in 

10(1)(b) and 10(1)(c) is that they risk considerably broadening the scope of counterclaims that a Respondent may  

bring.  Further, it also grants international tribunals and foreign arbitrators power to interpret and apply domestic 

laws and regulations, which may raise sovereignty and domestic policy concerns.  

ICSID 

ICSID Convention Art. 46 

AR 48 

AF AR 58 

Working Group III may wish to consider moving this provision to Category A as it is a procedural provision covered 

by most rules. 

Under Article 46 of the ICSID Convention and AR 48, “unless the parties agree otherwise, a party may file […] a 

counterclaim […] arising directly out of the subject-matter of the dispute” provided that it is “within the scope of 

the consent of the parties and the jurisdiction of the Centre.” 

The scope of Draft Provision 10 is broader than Article 46 and AR 48 because it also encompasses counterclaims 

that have a “[close] connection with the factual or legal basis of the claim”.  

The scope of counterclaims is even broader under ICSID Additional Facility Arbitration Rule 58(1) which captures 

incidental or additional claims and counterclaims provided that they are “within the scope of the arbitration 

agreement of the parties.” Such wording could also be considered by the Working Group as it would encompass 

Draft provisions 10(1)(a) and potentially (b).   

Finally, if draft Provision 10 were to be considered in Category B, a treaty could extend the scope of the 

counterclaims under the ICSID Convention since the language “unless the parties agree otherwise” is used in the 

ICSID Convention. 

State not wishing to be identified 

Regarding paragraph 1, the term "relevant proceedings" as a criterion for consolidation and coordination is 

ambiguous and requires further clarification. For instance, it is worth considering specifying examples of "relevant 

proceedings," such as cases where fundamental facts or legal relationships are identical or similar, or cases 

involving a counterclaim that has been filed.  

Additionally, XXX believes that paragraph 1 should clearly specify the final point at which consolidation and 

coordination are permissible. 
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Draft Provision 11: Consolidation and coordination of proceedings 

Singapore 

As a general comment, Singapore considers that insofar as the consolidation being contemplated is taking place 

only for proceedings under the same arbitration rules, such as when they are all ICSID cases or they are all non -

ICSID cases, this Draft Provision should fall under Section A of Working Paper 244.  

Singapore suggests having a consolidation and coordination provision that seeks to consolidate proceedings that 

may be taken under different rules or different institutions. In that regard, such a Draft Provision would have to fall 

under Section B of Working Paper 244, as such a provision would necessarily have to be in a treaty, rather than in 

the procedural rules of a particular institution. In relation to such a Draft Provision, Singapore invites the Secretariat 

to consider who the consolidating authority ought to be in such cases. The consolidation and coordination process 

must be fair and transparent in such cross-institutional cases.4 Singapore further invites the Secretariat to consider 

including a discretionary power to order consolidation of two or more related proceedings upon application of a 

disputing party, ie, where not all the disputing parties have consented to the consolidat ion. Article 9.28 of the 

CPTPP and Article 3.24 of the EU-Singapore IPA may serve as examples of provisions relating to the consolidation 

of proceedings in such circumstances. 

On paragraph 1, Singapore suggests stating that the consolidation or coordination of proceedings may be agreed to 

by the disputing parties only where the two or more claims involve the same responding State, adapting from Rule 

46(2) of the ICSID Rules. 

On paragraph 3, Singapore proposes adjustments based on Rules 46(4) and (5) of the ICSID Rules, as follows:  

3. The disputing parties shall jointly provide the administering institution, or the tribunals where there is 

no administrating institution, with the proposed terms for the conduct of the consolidated proceedings and 

consult with the administering institution or the tribunals to ensure that the proposed terms are capable 

of being implemented. 

4. Where there is an administering institution, after the consultation referred to in paragraph (3), the 

administering institution shall communicate the proposed terms agreed by the parties to the tribunals. 

Such tribunals shall make any order or decision required to implement these terms. 

5. Where there is no administering institution, after the consultation referred to in paragraph (3), the 

tribunals shall implement the proposed terms as agreed by the disputing parties and shall make any 

order or decision as required to implement these terms. 

European Union and its Member States 

The ability to consolidate and coordinate proceedings is a useful tool in reducing the number of claims, saving time 

and resources and ensuring consistency. However, it should also be kept in mind that one of the advantages of a 

standing mechanism is precisely the ability to manage similar cases (which is more difficult in the ad hoc system) 

and to join them. Therefore, whilst this rule is certainly useful it must be understood that a standing mechanism 

may itself need to develop more specific provisions.  

On consolidation, the EU approach is different and more detailed than draft provision 11. It defines under which 

conditions consolidation of claims is possible and what the procedural rules are. One of the main differences in our 

approach is that only the respondent can ask for consolidation, and it must be in relation to claims raising the same 

issue of law or fact and arising out of the same circumstances. Consolidation is only possible for claims under the 

same agreement, but as said a standing mechanism could develop more specific provisions providing for 

consolidation of claims across different agreements.  

The European Union and its Member States suggest that the EU approach’s text be used for the purpose of 

supplementing the UNCITRAL Arbitration Rules, but that more specific rules would be developed by a standing 

mechanism for example to allow consolidation over disputes across different agreements: 

“1. If two or more claims submitted pursuant to Article 6 have a question of law or fact in common and arise 

out of the same events or circumstances, the respondent may deliver to each claimant a request to agree on 

the consolidated consideration of all those claims or part of them (hereinafter referred to as "consolidation 

request"). The consolidation request shall stipulate:  

__________________ 

4 The Secretariat may wish to refer to “Memorandum Regarding Proposal on Cross -Institution 

Consolidation Protocol”, prepared by Singapore International Arbitration Centre, which contains 

helpful thinking on the issue. 
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(a) the names and addresses of the disputing parties to the claims sought to be consolidated;  

(b) the scope of the consolidation order sought; and  

(c) the grounds for the consolidation order sought.  

2. The respondent shall at the same time submit a copy of the consolidation request to the President of the 

Tribunal.  

3. If all the disputing parties to the claims sought to be consolidated agree on the consolidation order sought, 

they shall submit a joint consolidation request to the President of the Tribunal within 30 days after the 

delivery of the consolidation request referred to in paragraph 1. The President of the Tribunal shall, after 

receipt of such joint consolidation request, constitute a new division (the “consolidating division”) of the 

Tribunal pursuant to Article 9. The consolidating division shall, by order,  assume jurisdiction over all or 

part of the claims subject to the joint consolidation request.  

4. If the disputing parties to the claims sought to be consolidated have not reached an agreement on 

consolidation within 30 days after the delivery of the consolidation request referred to in paragraph 1, the 

respondent shall inform the President of the Tribunal and may ask the issuance of a consolidation order on 

the consolidation request referred to in paragraphs 1 and 2. In that case, the President of the Tribunal shall 

constitute a consolidating division of the Tribunal pursuant to Article 9. The conso lidating division shall, by 

order, assume jurisdiction over all or part of the claims subject to the consolidation request if, after 

considering the views of the disputing parties, it decides that to do so would best serve the interests of fair 

and efficient resolution of the claims, including the interests of consistency of awards.  

5. The dispute settlement rules applicable to the proceedings pursuant to this Article are determined as 

follows:  

(a) if all the claims sought to be consolidated have been submitted to dispute settlement under the same rules 

referred to in Article 6(2), those rules shall apply.  

(b) if the claims sought to be consolidated have not been submitted to dispute settlement under the same rules 

referred to in Article 6(2), the UNCITRAL Arbitration Rules shall apply, unless the claimants inform the 

Tribunal within 30 days after the delivery of the consolidation request referred to in paragraph 1 that they 

have agreed on another set of dispute settlement rules available pursuant to Article 6(2).  

6. Divisions of the Tribunal constituted pursuant to Article 9 shall cede jurisdiction in relation to the claims, 

or parts thereof, over which the consolidating division has assumed jurisdiction and the proceedings of such 

divisions shall be suspended. The award of the consolidating division in relation to the parts of the claims 

over which it has assumed jurisdiction shall be binding on the divisions which have jurisdiction over the 

remainder of the claims, from the date the award becomes final pursuant to  Article 30 (final award).  

7. If a claim submitted pursuant to Article 6, or part thereof, is subject to consolidation pursuant to this 

Article, the claimant may, within 30 days after the issuance of the consolidation order, withdraw that claim, 

or the part thereof, and such claim or part thereof may not be resubmitted under Article 6.  

8. At the request of the respondent, the consolidating division of the Tribunal, on the same basis and with the 

same effect as paragraphs 3 and 6 above, may decide whether it shall have jurisdiction over all or part of a 

claim falling within the scope of paragraph 1 above, which is submitted after the initiation of the 

consolidation proceedings.  

9. At the request of one of the claimants, the consolidating division of the Tribunal may take such measures 

as it sees fit in order to preserve the confidentiality of protected information of that claimant vis -à-vis other 

claimants. Such measures may include the submission of redacted versions of documents containing protected 

information to the other claimants or arrangements to hold parts of the hearing in private.”  

Canada 

Canada has no comments on the proposed consent-based provision on consolidation (i.e., it only provides for 

consolidation where the disputing parties agree) but notes that in its own practice, Canada usually provides for the 

ability of tribunals to order consolidation in certain circumstances.  Such additional provisions on consolidation 

could be considered in the context of model treaty clauses.  

Paragraph 4 contains new language, which provides that this provision is without prejudice to the right of a 

disputing party to seek consolidation or coordination under the Agreement. Canada questions why such language 

is necessary; it should be understood that all the draft provisions under consideration apply in addition to, or absent 

other procedures in the underlying instrument of consent.  
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Switzerland 

On the principle, Switzerland agrees with this draft provision opting for “voluntary” consolidation (all disputing 

parties in the separate proceedings must agree).  

However, it is a very short provision that provides only limited guidance to tribunals. At present, consolidation is 

not possible when the proceedings to be consolidated are brought under different institutional rules. It would 

therefore be worthwhile to address cross-institutional consolidation.  

Specifically, the requirements, procedure and consequences of consolidation could also be described.  

3. According to paragraph 3 the disputing parties “shall provide the proposed terms for the conduct of the 

consolidated or coordinating proceedings to the Tribunals”. It is unclear how the process would work in practice  if 

the Tribunals have not yet been established. These cases may need to be clarified . 

Australia 

Paragraphs 1-3 above are substantively similar to Rule 46 of the ICSID Rules. Australia overall sees merit in Draft 

Provision 11, however Australia queries two points concerning paragraph 2.  

 Firstly, Australia queries the language in sentence one of paragraph 2 that consolidation “shall join all aspects of 

the proceedings sought to be consolidated and result in a single decision”. While this reflects the language in ICSID 

Rule 46(1), we consider it ambiguous as to whether “all aspects” of the proceedings must be consolidated, or 

whether “all aspects … sought to be consolidated” must be consolidated. We request clarification on the intention 

of this paragraph. 

Secondly, and related to Australia’s first query, Australia queries the formulation in paragraph 2 sentence one that 

consolidation shall ‘result in a single decision’.  

The UNICTRAL Rules distinguish between ‘awards or other decision[s]’, although both shall be made by a majority 

of arbitrators (UNCITRAL Rules, Article 33(1) and subject to Article 33(2)). A tribunal operating under these rules 

may make separate awards on different issues at different times, and these are final and binding on those issues 

(UNCITRAL Rules, Article 34(1)). The term ‘decision’ is not otherwise clarified. This differs to the ICSID Rules, 

under which an award is a decision made by a majority of votes of a tribunal’s members which deals with every 

question submitted to the tribunal (ICSID Rules, Rule 46(2)). The ICSID Rules further provide that a tribunal shall 

make the orders and decisions required for the conduct of the proceeding (ICSID Rules, Rule 27(1)). 

 We query whether ‘single decision’ is intended to refer to only an ‘award’ or also ‘other decision[s]’ (as per Article 

33(1)); that is, is it envisaged that consolidation could result in a decision which is not an award?  We note that the 

relevant annotations to this provision do not explain the choice of the word ‘decision’ in place of ‘award’.  

Australia raises the same question in relation to the use of ‘separate decisions’ in sentence two of paragraph 2.  

Additionally, Australia notes that paragraph 4 is not reflected in Rule 46 of the ICSID Rules.  

If Draft Provision 11 is to be included in the UNCITRAL Rules, we suggest removing paragraph 4 so that it is left 

up to each underlying Agreement to specify the relationship between any consolidation and coordination provisions 

in that Agreement with the UNCITRAL rules. 

ICSID 

AR 46 

AF AR 56 

ICSID welcomes the Working Group’s suggestion to move Draft Provision 11 from Category B to Category A.  

AR 46 contains provisions on the consolidation or coordination of two or more arbitrations. Consolidation is for 

two or more cases registered under the Convention which involve the same State. A similar rule is contained in 

Additional Facility Arbitration Rule 56. Consolidation will result in one award. Coordination, by contrast, aligns 

procedural aspects of one or more arbitrations (possibly under different procedural rules) and results in separate 

awards.  

Paragraph 61 of the Report of Working Group III on the work of its 49th Session (A/CN.9/1194) suggests that 

“elements of draft provision 11 on voluntary consolidation could be placed in section A, while a provision 

addressing the consolidation and coordination of proceedings under different procedural rules or administered by 

different institutions could be considered in section B”  
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Consolidation under the ICSID Rules is only available for two or more ICSID Convention cases or two or more AF 

cases, not for proceedings administered under other rules or by other institutions. Coordination could be used for 

proceedings under different procedural rules or administered by different institutions.  

Pursuant to Administrative and Financial Regulation (AFR) 22, “[t]he Secretariat of the Centre is the only body 

authorized to administer proceedings conducted under the [ICSID] Convention.” The same applies under the 

Additional Facility AFR 11. Consequently, if one of the cases that was being coordinated was an ICSID Convention 

or an Additional Facility case, the coordinated cases would need to be administered by the ICSID Secretariat.  

USA 

This draft provision reflects ICSID Arbitration Rule 46 for voluntary consolidation by agreement of the disputing 

parties and would be appropriate to include in a supplemental set of rules for ISDS proceedings under the UARs.  

It also appropriately preserves the disputing parties’ ability to use alternative consolidation provisions that may be 

included in the underlying IIA.   

Should the Working Group wish to make consolidation a requirement in certain circumstances, such a provision 

would be better developed as a treaty provision.  We note that under U.S. modern practice, most recently in USMCA 

Article 14.D.12, arbitral tribunals are authorized to resolve questions of consolidation or coordination.   

Viet Nam 

In drafting this provision, Viet Nam suggests taking reference to Article 56 of ICSID Additional Facility Rules to address 

more specific consolidation scenarios in arbitral cases.  

In addition, Viet Nam suggests including the regulation on consolidation and coordination of proceedings as a 

procedural rule provision and, subsequently, developing to include this regulation as a treaty provision to ensure 

its enforceability. 
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Draft Provision 12: Third-party funding 

Singapore 

Singapore can go along with paragraphs 1, 2, 4, 5 and 7.  

On paragraph 3, Singapore considers that it is not necessary to specify circumstances in which the tribunal may 

order further information, in order not to prejudge the situations in which the tribunal may order further information. 

Specifically, Singapore does not agree that specific terms of the funding agreement should be disclosed as a matter 

of course, as this could lead to a regulatory chill on third-party funding. Singapore proposes to simply state that all 

further information is subject to the requirement that the Tribunal deems such information necessary, as is the 

approach adopted in the ICSID Rules. 

For completeness, Singapore reiterates its interventions at WG III’s 49th session in September 2024 on paragraphs 

6 and 8 of Draft Provision 12. Singapore is strongly of the view that paragraphs 6 and 8 are inappropriate and 

should be deleted. 

European Union and its Member States on paragraphs 1 to 5 and 7  

At first, it is important to note that third party funding may, in certain circumstances and where properly regulated, 

have a positive impact as it would favour claims with merits and would help small investors having access to ISDS.   

Nevertheless, third-party funding is an important concern for the European Union and its Member States and is 

also closely linked to other aspects of the reform, in particular the adopted Codes of conduct for arbitrators and 

judges. Indeed, one of the main concerns with third party funding relate to conflict of interests or the possibility to 

influence arbitrators, which is addressed through disclosure and transparency, as addressed by paragraphs 1 to 5 

and 7. A failure to comply with the disclosure obligation would include the situation where a disputing party had 

provided false information or concealed information with regard to third -party funding.  

The European Union and its Member States have the following comments:  

The lists of information currently displayed under paragraph 3 should be included under paragraph 2 as information 

to be mandatorily disclosed to the Tribunal and the other disputing party.  

− Paragraph 3(a) which refers to “information regarding the funding agreement and the terms thereof” should be 

detailed so as to explicitly specify the key terms of a funding agreements that should be disclosed, such as the 

rate of return, but also the aspects that are currently covered by 3(b) and (c).  

− In addition, it should be added the disclosure of a proof of the capacity of the third -party funder to finance all 

stages of the proceeding, including, therefore, the payment of costs of the respondent where ordered.  

− It should also be added the disclosure of other cases against the same respondent(s) that are funded by the same 

third-party funder and/or related entities. 

On paragraph 5, the reference to “as promptly as possible” should be better clarified, either by providing “within a 

period specified by the Tribunal” or by providing a specific timeframe directly in the text, such as 30 days.  

The position of the European Union and its Member States is that further work is relevant on the question of third -

party funding which, depending on the outcome of the discussions, could also be in the rules of procedure of a 

standing mechanism.  

The European Union and its Member States do not take a position, in this submission, on the questions of regulation 

of third-party funding, specifically the elements on this in paragraphs 6 and 8 of the current draft article. Further 

reflection on these issues is required and is ongoing.  

Canada 

Generally, Canada supports the inclusion of paragraphs 1-5 of the draft provision. With regard to paragraph 3, 

Canada is of the view that it is not necessary to list the information that the Tribunal may require to disclose. 

Instead, Canada suggests that the approach in ICSID Rule 14(4), according to which the “Tribunal may order 

disclosure of further information”, may be more appropriate. Depending on the circumstances, requiring full 

disclosure of the funding arrangements may be prejudicial and not be necessary to establish conflicts of interest or 

security for costs. 

Canada has several questions regarding paragraph 6 and 8 and therefore reserves its comments pending further 

discussion by the Working Group. At this time, Canada notes that if the purpose of paragraph 7 is to list potential 

sanctions for the non-compliance with the third-party funding disclosure requirements, additional guidance as to 
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circumstances and relevant factors for consideration in determining when certain sanctions are appropriate may be 

necessary. Suspension and termination of proceedings may not be appropriate in all circumstances.  

Switzerland 

Switzerland notes that paragraph 3 goes beyond ICSID Rule 14(4), which simply states that tribunal “may order 

disclosure of further information”.  

Regarding lit. (b), Switzerland is concerned that such disclosure may have unintended consequences, i.e. suggest 

that if the funding agreement provides that the third-party funder has agreed to cover any adverse cost award, then 

there may be no need to order security for costs, which would be undesirable. For this reason, this provision may 

require clarification. 

Paragraph 4. In paragraph 4, it seems late to disclose information with the “statement of claim”. First, while it is 

true that in the vast majority of cases it is the claimant who relies on third -party funding, as noted above in some 

cases respondents have relied on third-party funding as well. However, it is not contemplated when respondents 

should disclose the information. 

In the ICSID context, the moment of disclosure is at the time of registration or as soon as funding agreement 

concluded (Rule 14(2) ICSID Arbitration Rule). While registration is not transposable here, it seems to Switzerland 

that disclosure should occur “in the first submission in the arbitration” (a notice of arbitration, an answer, etc.).  

Paragraph 6. Proposed paragraph 6 goes beyond current practice. Furthermore, it provides a lot of discretion to the 

arbitral tribunal and the circumstances can be difficult to assess. For example, it can be questionable what a 

“reasonable amount” in lit. (a) and what a “reasonable number” of cases in lit. (b) are. With respect to lit. (a), 

Switzerland also wonders why the Tribunal should intervene and change the investor's decision on the payment of 

the third-party funder, which may be based on the investor ’s own risk assessment. 

With regard to paragraphs 6 to 8, Switzerland would like to emphasize that, as it was said during the discussion on 

the matter at the 49th session of the Working Group, it is of the view that regulation of third -party funding should 

be limited to addressing transparency and disclosure, notably to ensure potential conflicts of interest are avoided 

or to assess whether security for costs must be provided. Going further might interfere with legitimate contractual 

relationships. E.g., in paragraph 7, a far-reaching measure according to which the tribunal could order the 

termination of an agreement and the return of any funding is foreseen. It is in Switzerland’s view doubtful that the 

tribunal would have jurisdiction to order termination of the funding agreement  (which is governed by its own 

applicable law and subject to its own dispute resolution clause). Furthermore, there are unclarities, e.g., with regard 

to paragraph 7, lit. (b): under this paragraph, it is the failure to comply with the disclosure obligatio ns that triggers 

a security for costs order. Under Draft Provision 5, the very existence of third -party funding is considered as a 

circumstance warranting security for costs. This creates confusion and room for arguments as to when granting 

security for costs is warranted. 

Australia 

Australia sees merit in this provision and the disclosure of third-party funding in principle as a way of preventing 

conflict of interests, as well as enhancing transparency in the dispute process.  

Australia proposes the following minor amendments to Draft Provision 12 paragraph (1), by inserting the word 

‘disputing’ as a qualifier to provide clarity and ensuring that treaty parties are captured within the provision as 

drafted: 

“Third-party funding” means the provision of any direct or indirect funding to a disputing party by a natural or 

legal person that is not a disputing party in the proceeding but enters into an agreement to provide, or otherwise 

provides, funding (“third -party funder”) for a proceeding either through a donation or grant, or in return for 

remuneration dependent on the outcome of the proceeding.  

ICSID 

AR 14  

AF AR 23 

ICSID welcomes the suggestion to move Draft Provision 12 from Category B to Category A.  

Paragraph 46 of A/CN.9/WGIII/WP.245 states that “[d]isclosure of third -party funding serves to prevent conflicts 

of interest and enhance transparency”. 



 

44/50  

 

AR 14 was developed to prevent conflicts of interest. To this end, in AR 14, the timing for the disclosure of third -

party funding is upon registration of the Request for Arbitration, or immediately upon securing third party funding 

if that happens later in the proceeding. 

Draft Provision 12(4) only requires disclosure “when submitting the statement of claim”. The Working Group may 

wish to consider whether requiring parties to disclose the existence of third -party funding earlier in the proceeding, 

for example at the stage of the Notice of Arbitration or thereafter, could further transparency and the prevention of 

conflicts of interest.  

Draft Provision 12.7 includes sanctions if the disputing party fails to comply with disclosure obligations, including 

suspension or termination of the proceeding, ordering security for costs, or considering non -compliance when 

allocating costs. 

Because AR 14 was developed to prevent conflicts of interest, there is no sanction in Rule 14 for failure to comply 

with disclosure obligations.  Nevertheless, when tribunals allocate costs, they must consider a number of factors, 

including (AR 52(1)(b)) “the conduct of the parties during the proceeding, including the extent to which they acted 

in an expeditious and cost-effective manner and complied with these Rules and the orders and decisions of the 

Tribunal.” Consequently, failing to disclose third-party funding, in violation of AR 14, is considered by a tribunal 

in allocating costs and no specific provision needs to be added to that effect.  

Argentina 

On its Forty-ninth session, held in Vienna between 23 September and 27 September 2024, UNCITRAL Working 

Group III agreed that, with regard to the draft provisions in section A (draft provisions 1 to 9), draft provision 11 

and draft provisions 12 (paragraphs 1 to 5 and 7), delegations could submit written comments.  

Concerning provision 12, while our position is that no third -party funding should be allowed, we agree with the 

general wording of the provision regarding third-party funding, although we believe that the provision should make 

it clearer that if there is third-party funding, this should be disclosed as soon as possible and not at a particular 

procedural stage. In fact, it should be disclosed at the start of the process and there should be an ongoing verification 

of the contributor. 

Noting that in some cases the financing comes from the firm representing the plaintiff, we consider it important to 

make it clear that it is necessary to know whether it is the plaintiff who is financing the arbitration with his own 

funds or through third parties. Knowing this information is relevant, for example, in discussions on security for 

costs. 

In the case of paragraph 2(a), we suggest that in case the third party providing financing is a legal entity, the 

notification should include the names of the persons and entities that own and control that legal entity, as is the 

case under Rule 14 of the 2022 ICSID Arbitration Rules. 

Regarding (b) of paragraph 6, we would like to clarify how the amount received by the third party will be estimated 

to be reasonable or proportionate. 

Suggested modifications for Draft Provision 12 (Highlighted in bold): 

Draft Provision 12: Third-party funding 

1. “Third-party funding” means the provision of any direct or indirect funding to a disputing party by a natural 

or legal person that is not a party to the proceeding but enters into an agreement to provide, or otherwise 

provides, funding (“third –party funder”) for a proceeding, including the firm that represents the claimant, 

either through a donation or grant, or in return for remuneration dependent on the outcome of the proceeding.  

2. A disputing party in receipt of third-party funding shall disclose to the Tribunal and the other disputing 

party the following information: 

(a) The name and address of the third-party funder and, in case it is a legal entity, the name(s) of the person(s) 

who own or control that legal entity; and 

(b) The name and address of the beneficial owner of the third-party funder and any natural or legal person 

with decision-making authority for or on behalf of the third-party funder in relation to the proceeding. 

Any changes in relation to third-party funding must be reported to the court and the other litigating party 

immediately. 

3. In addition, the Tribunal may require the funded party to disclose: 

(a) Information regarding the funding agreement and the terms thereof;  



 

45/50  

 

(b) Whether the third-party funder agrees to cover any adverse cost award; 

(c) Any right of the third-party funder to control or influence the management of the claim or the proceeding 

or to terminate the funding agreement; 

(d) Any agreement between the third-party funder and the legal representative of the disputing party; and  

(e) Any other information deemed necessary by the Tribunal.  

4. The disputing party shall disclose the information listed in paragraph 2 when submitting its statement of 

claim, or if the funding agreement is entered into after the submission of the statement of claim, immediately 

thereafter. The disputing party shall disclose the information required by the Tribunal in accordance with 

paragraph 3 as promptly as possible. 

5. If there is any new information or any change in the information disclosed in accordance with paragraphs 

2 and 3, the disputing party shall disclose such information to the Tribunal and the other disputing party as 

promptly as possible. 

(…) 

7. If the disputing party fails to comply with the disclosure obligations in paragraphs 2 to 5, the Tribunal may:  

(a) Suspend or terminate the proceeding in accordance with Draft Provisions 6 or 7;  

(b) Order security for costs in accordance with Draft Provision 5; or  

(c) Take this fact into account when allocating costs in accordance with Draft Provision 9.  

USA 

Paragraphs 1-5 of this draft provision reflect ICSID Arbitration Rule 14.  There is no comparable provision in the 

UARs and a supplemental rule for ISDS proceedings would be welcome.  We have two additional observations.  

First, the inclusion of the disclosure of the beneficial owner of a third-party funder is a welcome clarification.  

Second, a “subject to applicable law” caveat should be added to paragraph 3 to clarify that it does not displace any 

existing limits on disclosure required under applicable laws on privilege. 

On paragraph 7, subparagraphs (b) and (c) are consistent with ICSID Arbitration Rules 52 and 53(4), and would be 

appropriate to include as a supplemental rule for ISDS proceedings under the UARs. We note that subparagraph (a) 

is not included in the ICSID Arbitration Rules but, given that it is discretionary, could be a useful incentive to 

promote disclosure.  However, its use should be limited to exceptional circumstances and we would welcome a 

discussion of whether there are any unintended consequences of such a provision. 

Brazil, Chile, Colombia, Dominican Republic, Ecuador, Mexico and Panama  

1. “Third-party funding” means the provision of any direct or indirect funding to a disputing party by a natural or 

legal person third party that is not a party to the proceeding but enters into an agreement to provide, or otherwise 

provides, total or partial funding (“third -party funder”) for a proceeding either through a donation or grant, or in 

return for remuneration dependent on the outcome of the proceeding.  

2. The representatives of a party acting as third-party funders in accordance with paragraph 1 shall disclose 

it mutatis mutandis as provided in paragraph 3. 

3. A disputing party in receipt of third-party funding shall disclose to the Tribunal and the other disputing party the 

following information:  

(a) The name and address of the third-party funder; and  

(b) The name and address of the beneficial owner of the third-party funder and any natural or legal person with 

decision-making authority for or on behalf of the third-party funder in relation to the proceeding.  

(c) Any relationship that may exist between the third-party funder or its ultimate beneficiary and any of the 

arbitrators constituting the tribunal; 

(d) Whether the third-party funder agrees to cover any adverse cost award;  

(e) The interest that the third-party funder may have in the outcome of the proceedings; and 

(f) Any right of the third-party funder to control or influence the management of the claim or the proceeding 

or to terminate the funding agreement. 

 

4. In addition, the Tribunal may require the funded party to disclose at any stage of the proceedings:  

(a) Information regarding the funding agreement and the terms thereof;  

(b) Whether the third-party funder agrees to cover any adverse cost award;  

(c) Any right of the third-party funder to control or influence the management of the claim or the proceeding 

or to terminate the funding agreement;  
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(b) (d) Any agreement between the third-party funder and the legal representative of the disputing party; and  

(c) (e) Any other information deemed necessary by the Tribunal.  

5. The disputing party shall disclose the information listed in paragraph 3 as soon as possible after signing the 

third-party funding agreement.  2 when submitting its statement of claim, or if the funding agreement is 

entered into after the submission of the statement of claim, immediately thereafter. The disputing party shall 

disclose the information required by the Tribunal in accordance with paragraph 3 as promptly as possible.  

6. If there is any new information or any change in the information disclosed in accordance with paragraphs 2 and 

3, the disputing party shall disclose such information to the Tribunal and the other disputing party as promptly as 

possible.  

[7. The Tribunal may limit third-party funding in the following exceptional circumstances:  

(a) When the expected return to the third-party funder exceeds a reasonable amount;  

(b) When the number of cases that the third-party funder funds against the respondent Contracting Party with regard 

to the same measure exceeds a reasonable number; or  

(c) […]. ] 

8. If the disputing party fails to comply with the disclosure obligations in paragraphs 3 to 6 2 to 5, the Tribunal 

may:  

(a) Suspend or terminate the proceeding in accordance with Draft Provisions 6 or 7;  

(b) Order security for costs in accordance with Draft Provision 5; or  

(c) Take this fact into account when allocating costs in accordance with Draft Provision 9.  

9. If the disputing parties receive funding which is not permissible under paragraph 7, the Tribunal may take the 

measures listed in paragraph 8 and in addition order the disputing party to terminate the funding agreement and to 

return any funding.  

 

Comments: 

1. In paragraph 1, we propose using the term "third party" to replace “natural or legal person” as we believe that 

otherwise, the scope of the concept might be restricted and fail to encompass other funding entities without legal 

personality. Additionally, we propose language to clarify that the funding may be “total” or “partial”. 

2. We propose a new paragraph 2 to cover cases where the representatives of a party act as third -party funders. 

3. In the current paragraph 3, formerly paragraph 2, we propose including some of the situations listed in the current 

paragraph 4 to make disclosure mandatory. 

4. In the current paragraph 5, formerly paragraph 4, we propose that the third -party funding agreement should be 

disclosed at the earliest opportunity, as several months may pass between the initial arbitral action and the filing of 

the claim without the State being aware of the agreement, creating a disadvantage and inefficiency in the 

transparency rules. 

CCSI, IIED, IISD and South Centre 

While we understand that the Secretariat is not currently seeking comments on Draft Provision 12(6), we note the 

close connection between the procedural and disclosure regulations for TPF and its broader regulation under 

paragraph 6. Accordingly, we will provide additional comments on TPF at a later stage.  

That said, we wish to emphasize that disclosures related to TPF should not be limited to the disputing parties and 

the Tribunal but should also be made publicly accessible. To reflect this point, we have suggested edits to the text 

to ensure greater transparency in line with this recommendation. 

Suggested Revised Provision 12: Third-party funding 

1. […] 

2. A disputing party in receipt of third-party funding shall disclose the following information to the Tribunal, the 

other disputing party, and the public: 

a. The name and address of the third-party funder; and 

b. The name and address of the beneficial owner of the third-party funder and any natural or legal person with 

decision-making authority for or on behalf of the third-party funder in relation to the proceeding. 

3. […] 

4. […] 
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5. If there is any new information or any change in the information disclosed in accordance with paragraphs 2 and 

3, the disputing party shall disclose such information to the Tribunal, the other disputing party, and the public as 

promptly as possible. 

6. […] 

7. […] 

8. […] 

Algeria 

L’Algérie propose la suppression des points b) et c) du projet de la disposition pour concentrer les conséquences 

du non-respect des obligations de divulgation sur des mesures plus strictes et efficaces. Cette proposition s’inscrit 

dans une approche visant à renforcer la répression des financements occultes, conformément aux principes de 

transparence et d’intégrité procédurale.  

 En effet, le point a), qui permet de suspendre ou de clore la procédure en cas de non -conformité, constitue une 

mesure dissuasive forte et adaptée. En donnant au tribunal le pouvoir d’interrompre ou de mettre fin à une procédure 

entachée de financements occultes ou de manquements aux obligations de divulgation, cette disposition garantit 

une réponse immédiate et proportionnée. 

Les points b) et c), en revanche, introduisent des sanctions moins directes qui pourraient diluer l’impact dissuasif 

de la disposition, en permettant à la partie contestante de poursuivre la procédure malgré des manquements graves.  

 

State not wishing to be identified 

XXX supports a broad definition of third-party funding in paragraph 1, as XXX believes that third-party funding 

should be subject to comprehensive regulations. XXX agrees with the current draft’s inclusion of “donation” in the 

definition of third-party funding, expressly encompassing non-profit funding purposes. XXX further recommends 

considering differentiation in the regulatory scope and disclosure requirements based on whether funding is for 

profit or non-profit purposes. Furthermore, XXX believes that third-party funding regulations should cover not 

only financial but also non-financial support. 

Regarding paragraph 3, which stipulates the information that the tribunal may additionally request for disclosure, 

XXX holds the position that all information available for tribunal use should be disclosed to the maximum extent 

possible. Accordingly, XXX considers the current wording of the Draft Provision appropriate, as it allows the 

tribunal to request disclosure as deemed necessary.  

With respect to paragraphs 4 and 5, XXX holds the position that it is advisable to stipulate disclosure of information 

in the early stages of proceedings, as third-party funding agreements may sometimes be concluded before the 

statement of claim is submitted.  Furthermore, XXX holds that the disputing party who fails to comply with the 

disclosure obligation regarding third-party funding should be subject to appropriate sanctions, as outlined in 

subparagraphs (a) through (c) of paragraph 7. Consequently, XXX is able to express its support for paragraph 7. 
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 Draft Provision 17: Denial of benefits 

Saudi Arabia 

The draft provision goes much further than commonly adopted denial of benefits provisions in other BITs, such as 

by denying benefits in the event third-party funding is received in a manner inconsistent with the draft provisions, 

which is controversial.  We also note below, in case helpful, two further revisions to Draft Provision 17 that could 

make it more acceptable from an investor’s perspective:  

• First, we recommend narrowing the scope of 17(2)(c) which currently provides the following as a basis for 

denying an investment treaty’s benefits: “The investment involved or was made by way of corruption, 

fraud, or deceitful conduct”.  While it is standard and consistent with the KSA Model BIT to deny benefits 

if the investment was established or acquired illegally (and this condition is often also reflected in the very 

definition of a qualifying “investment”), the term “involved” in the draft provision is  ambiguous and could 

potentially be interpreted to imply that any illegality in the performance of the investment would also 

render the treaty’s protections inapplicable.  Such an interpretation would considerably broaden the scope 

of the treaty’s exclusions. We therefore propose that the following revision be made to Draft Provision 

17(2)(c): “The investment involved or was made by way of corruption, fraud, or deceitful conduct”.   

• Second, we recommend replacing the language in 17(2)(d) with language that is more precise and less open 

to interpretation.  The current draft provision states that “[t]he claim would constitute a misuse of the 

Agreement and its objectives”.  This language leaves too much latitude for Respondents to argue, and 

Tribunals to find, that a given claim should be excluded because it amounts to a “misuse” of the 

“Agreement and its objectives”.   Adopting instead the following, more specific, language found in the 

Netherlands Model BIT would be preferable over more broadly worded abuse of process language: “The 

Tribunal shall decline jurisdiction if an investor has changed its corporate structure with a main purpose to 

gain the protection of this Agreement at a point in time where a dispute had arisen or was foreseeable.”]  
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Draft Provision 18: Shareholder claims 

Saudi Arabia 

The draft provision is problematic in the following respects, particularly when considered jointly, as further 

discussed below: 

• First, draft provision 18(1) limits the type of claims that a covered shareholder can bring to “direct” loss 

or damage claims (i.e., to claims where the shares themselves were seized or otherwise directly interfered 

with).  The implication is that claims for reflective loss (i.e., claims for the depreciation in the shares’ value 

owing to harm caused to the local subsidiary—e.g., seizure of the local subsidiary’s own assets) are 

excluded.  

• Second, draft provision 18(2) allows derivate claims (i.e., claims brought on behalf of the locally 

incorporated subsidiary by the parent company) only in one of the following two limited circumstances: 

“All assets of that enterprise are directly and wholly expropriated by that Contracting Party” (18(2)(a)) or 

“[t]he enterprise sought remedy in that Contracting Party to redress its loss or damage but has been subject 

to treatment akin to a denial of justice under customary international law” (18(2)(b)).  

• By way of background, we note that while the exclusion of reflective loss is fairly common in domestic 

legal systems, the exclusion of reflective loss in international investment treaties could be problematic.  

This is because the locally incorporated subsidiary may be barred at the jurisdictional stage, based on its 

nationality, from advancing international investment claims—thus making the reflective loss theory 

potentially key for the recovery of damages.  We therefore recommend resisting the exclusion o f reflective 

loss by rejecting Draft Provision 18(1) in its entirety.  

• Further, if it is not possible to reject Draft Provision 18(1) in its entirety, we recommend at least both:  

- Ensuring that the final version of the Draft Provisions expressly includes both direct and indirect 

investments within the definition of the term “investment”.  This could facilitate the parent company’s 

ability to bring claims for harm caused to assets owned by the locally incorporated subsidiary, since such 

assets could be considered part of the parent company’s (indirect) investment; and  

- Ensuring that the final version of the Draft Provisions do not contain the restrictions on derivative claims 

set forth in 18(2)(a) and 18(2)(b).  Indeed, if reflective loss claims are excluded then, at a minimum, the 

parent company should be able to freely bring claims on behalf of its locally incorporated subsidiary (even 

if any damages awarded pursuant to a derivative claim would ordinarily go to the local subsidiary, not the 

parent company).  The conditions laid down in 18(2)(a) and 18(2)(b) are far to o narrow as (i) expropriation 

claims (referenced in 18(2)(a)) require full evisceration of value (unlike for instance Fair and Equitable 

Treatment claims) and (ii) denial of justice claims (referenced in 18(2)(b)) carry a high threshold and can 

be difficult to prove.  Accordingly, the conditions in 18(2)(a) and 18(2)(b) significantly limit the ability of 

parent companies to bring derivative claims, whereas the unhindered ability to bring such claims can be 

quite important from an investor’s perspective if reflective loss claims are excluded. 
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Draft Provision 20: Assessment of damages and compensation 

Saudi Arabia 

Expanded Justification for Replacing “Interest” with “Rate of Return” Compliance with Domestic Legislation; In 

our jurisdictions where the term interest is not legally applicable, using rate of return ensures that the provision 

aligns with national laws. This compliance reduces the risk of enforcement challenges or disputes over legal 

terminology. Furthermore, the term rate of return reflects the true economic loss more comprehensively by 

accounting for the opportunity cost associated with the investment. Unlike simple interest, which may apply a fixed 

rate without considering market fluctuations, a rate of return can incorporate factors like inflation, investment risks, 

and expected gains, providing a more accurate measure of compensation.  

Interest often implies specific financial or contractual obligations that may vary significantly between jurisdictions. 

In contrast, rate of return provides a neutral and adaptable concept that can be tailored to the circumstances of the 

dispute, including the type of investment, industry standards, and prevailing economic conditions. Also, we are of 

the view that Investors are likely to favor a rate of return approach, as it provides predictability in compensation 

based on the expected profitability of their investment rather than relying on statutory interest rates, which might 

be arbitrary or subject to legal caps. This predictability encourages investment by providing assurance of fair 

treatment under the Agreement. 


