






























































































































































































































































































































































































































































































































































































































































These sums will certainly seem too low to many consignors, especially when the terminal used
is an airport. However, we must bear in mind that the Convention is not exclusively a convention on
terminals. Unlike transport operations involving an obligatory passage through a terminal for the
shipper of the goods or for his consignee, the time spent by the goods in the transport terminal can be
shortened or eliminated altogether by a vigilant loader.

Note that the Convention is careful to specify that when the losses sustained by part of the goods
affect the whole of the shipment, it is the total weight of all the goods affected which serves as a basis
for calculating the limit of liability (article 6(1)(c)).

Forfeiture of the right to limitation

The limitation of liability is not, however, designed to benefit an operator who proves to be
professionally incompetent.

Following a formula which originated in the Warsaw Convention and which is tending to find its
place in agreements on other forms of transport (e.g. the Hamburg and CIM 1990 rules), the present
Convention provides that "The operator is not entitled to the benefit of the limitation of liability . . .
if it is proved that the loss, damage or delay resulted from an act or omission of the operator himself
or his servants or agents done with the intent to cause such loss, damage or delay, or recklessly and
with the knowledge that such loss, damage or delay would probably result” (article 8).

Obviously, it will most likely be reckless behaviour on the part of the transport terminal operator
which, in practice, extends his liability beyond the ceiling normally specified.

According to the interpretation of this text based on the Warsaw Convention, the only agreement
now in force which has already given rise to legal proceedings, the benefit of the limitation of liability
is lost when the behaviour of the professional operator is irrational. Serious operators are protected.
On the other hand, users of terminals run by adventurers will also be protected.

Forfeiture of the right to a limitation of liability likewise affects those persons who share, in
whatever legal manner, in the implementation of the contract concluded by the operator.

Additional provisions

Issuance of a document

The Convention includes a number of additional provisions, among which we should mention in
the first place a provision concerning the issuance of a document (article 4). In the absence of a
document which mentions any existing damage, the operator is presumed to have received the goods

in apparently good condition.

Dangerous goods

Another provision concerns dangerous goods. When the operator has not been informed of their
dangerous character, he is entitled to render the goods innocuous or to destroy them at the cost of the
person who failed to fulfil his obligation of informing the operator (article 9).




Right of retention of goods

The operator also enjoys the right to retain goods and the option of selling those goods "to the
extent permitted by the law of the State where the goods are located” (article 10(3)). The right of
retention provides the operator with a guarantee of payment for the services which he has undertaken
to perform. It is in the nature of the right of retention that it can be exercised even in relation to goods
which belong to a person other than the debtor. The negotiators did, however, allow an exception by
providing that the right to sell does not apply to containers, pallets or similar articles of transport or
packaging which are owned by a party other than the carrier or shipper and which are clearly marked
as regards ownership (article 10(3)). '

The paragraphs of article 10 provide a fine example of the cumulative effect of an approach which
accepted the legal and regulatory conflicts which were bound to arise in a situation where not all States
could accept, in connection with a Convention on the operators of transport terminals, a right to sell
retained goods the scope of which went far beyond the range of this particular economic activity.

Time limit on recourse actions

Legal actions must be instituted within two years of the day when the operator has ceased, or is
presumed to have ceased, the activities he had undertaken to perform. In this connection the
Convention introduces a special provision to deal with recourse actions. A recourse action against the
operator is not subject to any limitation if it is "instituted within 90 days after the carrier or other
person has been held liable . . . or has settled the claim on which such action was based". There is also
a provision, however, to the effect that the operator must be advised of the possibility of a recourse
action within a reasonable period of time after the filing of a claim.

Conclusions

To conclude this panoramic presentation of the Convention, it is perhaps well to point out that the
Convention contains only minimal rules. It is thus, so to speak, a framework Convention. The will
of the parties, or the desire of an operator to attract more clients, could lead to improvements in the
liability regime foreseen. In fact articles 6 and 13, respectively, authorize higher limits of liability and
a stricter liability regime. Thus the Convention is adaptable to different economic situations, a fact
which we can surely regard as a pledge of its success.

3. Voices of international practice

O. P. SHARMA
Senior Advocate, Supreme Court of India; Senior Vice-President, Asia Pacific Lawyers Association;
President, Indian Chapter of the Asia Pacific Lawyers Association

It is both an honour and privilege for me as Senior Vice-President of the Asia Pacific Lawyers
Association (APLA) (world body) and President of its Indian chapter to address this august body of
practicing lawyers, jurists, corporate counsel, judges, ministry officials, arbitrators and teachers of law
in this historic hall of the General Assembly. APLA is a body of 75 countries and was established in
1984 by President Mr. Byong Ho Lee at Seoul, Republic of Korea. Since its inception APLA has
continued to sponsor conferences and symposia in different countries. In June 1985, APLA convened
its Council Meeting and General Assembly at Manila. In 1986, APLA co-hosted two joint conferences,
one was in cooperation with the Japan-Hawaii Lawyers Association and the other in association with
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the American Bar Association. It has also established cooperative relationship with the International
Bar Association and the Inter-American Bar Association. APLA held its second General Assembly at
Bangkok in 1987 on the role of lawyers in modern society. APLA held its third Council Meeting and
Conference in Hanzhuning, China, in 1987. The third General Assembly and Conference of APLA was
held in Hawaii in January 1989 and the fourth General Assembly and Conference was held at Beijing.
India has the privilege to host its fourth Council Meeting and Conference on the role of law in the
social and economic development in the Asia and Pacific region at New Delhi from 7 to
10 February 1992.

The world has been experiencing a rapid growth over the last years. UNCITRAL has been able
to achieve a great success in the unification of international trade law and will continue to enrich it in
the coming days. It deserves high appreciation for unification of laws in different fields. We work in
the same world, under the same sky, under the same sun and under the same moon; then, why should
we be treated to different commercial ethics? There should be basic standards of fairness and
uniformity in the establishment of international tribunals, framing rules and conventions and in the
uniform application of decisions.

The topic for discussion this morning is transport and dispute settlement. Transport is all-
embracing in the widest possible sense, incorporating a multitude of different skills, systems and
services. There have been many ways of transportation by road, rail, air and sea and, if I am not
mistaken, there will be space transport by the twenty-first century, and 25 years hence we will have full
space transport all over the world.

After many experiments in the field of business activities all the world over, a perception has got
hold over the minds of the people that their welfare is wholly related to free marketing and unhampered
production of goods which has given an added importance to transport. The importance of carriage
of goods by sea, with nations and corporations doing commerce with other distant nations and
corporations, led the United Nations Conference on the Carriage of Goods by Sea, held at Hamburg
in March 1978, with the participation of 78 States including many developing countries, with the object
of striking a fairer balance between carriers and shippers in the allocation of risks, rights and
obligations with regard to liability.

At this Conference the United Nations Convention on the Carriage of Goods by Sea, 1978
(Hamburg Rules) was adopted. The Hamburg Rules are modelled on conventions relating to land and
air carriage elaborated after the Hague Rules, particularly the Convention on the Contract for the
International Carriage of Goods by Road (CMR) and the Warsaw Convention, both of which have
passed the test of practical applicability. After adopting the Hamburg Rules a need was felt for creating
a measure of uniformity in multimodal transport, for which purpose the United Nations Conference on
a Convention on International Multimodal Transport of Goods was held at Geneva in May 1980, and
the United Nations Convention on International Multimodal Transport of Goods was adopted with the
participation of 84 States, including 51 developing countries.

The legal consequences of the entry into force of both the Hamburg Rules and the Convention on
Multimodal Transport will be a streamlining of the multitude of liability regimes which currently
purport to govern ocean and combined transport. The economic and commercial consequences of the
entry into force of the two Conventions will be limited. The commercial consequences of the entry into
force of the two Conventions will be to endorse many of the present commercial practices. Their entry
into force will result in a better protection of shippers’ interests compared with the present system, and
the transport industry should be able to adjust itself to the new regimes with little difficulty.

202




By the end of the last century, ocean carriers had managed to limit their liability for the carriage
of goods by sea to a degree that finally became unacceptable to cargo interests, i.e. shippers and
consignees. In the United States this resulted in 1893 in the so called "Harter Act" being passed. This
law, however, did not end the controversy, and at the beginning of the second decade of the century
negotiations were held, resulting in a diplomatic conference at Brussels, with 26 participating countries,
including a few developing countries, which adopted in August 1924 the International Convention for
the Unification of Certain Rules relating to Bills of Lading, commonly known as Hague Rules. The
Hague Rules entered into force in 1931. Today there are 77 contracting parties; the Visby protocol,
together with the Hague Rules, created a liability system which is generally known as the Hague-Visby
Rules. '

In spite of these activities, it may be said that commercial circles have been compelled to develop
new rules and trading systems in order to deal with the demands of modern trade and transport with
respect to cargo handling and documentary practices, but these changes clearly show that even the
various amendments made to the Hague Rules in one form or another can no longer hide the fact that
technological developments have rendered those Rules outdated. Furthermore, it was felt by many
States that their interests as shipping States were not sufficiently covered by the existing Rules. In
1968 this realization led the second session of UNCTAD to recommend to the Trade and Development
Board that it instruct the Committee on Shipping to establish a Working Group on International
Shipping Legislation. Among the points to be taken up by the Working Group would be amendments
to the International Convention for the Unification of Certain Rules of Law relating to Bills of Lading
of 1924. Consequently, the Trade and Development Board so instructed the Committee on Shipping
in its resolution 46(VII), and the Committee on Shipping subsequently established the working group
by its resolution 7 (VII) of April 1969. The law of international carriage of goods by sea is an integral
part of international trade law, since most goods sold from one country to another are catried by sea.
One of the aims of UNCITRAL is to promote wider acceptance and, if necessary, revision of
international conventions in the field of international trade law.

By covering practically every carriage by sea touching a contracting State, the Hamburg Rules
have broad geographical scope. This wide scope was favoured by a majority of States within
UNCITRAL and of States participating in the Hamburg Conference. One reason was that since
ratification of or accession to the Hamburg Rules by 20 States is required for the Convention to enter
into force, the geographical coverage of the Rules would be far reaching immediately upon their entry
into force. The Hamburg Rules have now obtained the required number of ratifications, and will come
into force on 1 November 1992. This will create momentum for replacement of the Hague Rules
system with the Hamburg Rules system, and thus lead to achieving international uniformity of law.

Article 3 of the Hamburg Rules is an innovation in international transport law. Article 3 of the
Rules lays down that "in the interpretation and application of the provisions of the Convention regard
shall be had to its international character and to the needs to promote uniformity.” It encourages the
contracting states to promote uniformity of interpretation of uniform rules, which is of course essential
if the aim of unification of law is to be reached. Here the question raised by John O. Honnold,
Professor at the University of Pennsylvania, Philadelphia, may be recalled: what are the goals that
should inspire the work of UNCITRAL? Let us consider these four goals in the interpretation of the
Rules: clarity, flexibility, modernization and fairness. The best way to move towards clarity in thought
and decisions is to focus on concrete factual examples and avoid misleading local legal idioms. Further
we should examine ways to make international trade law clear and predictable. For flexibility and
adaptability to different situations we should prepare uniform rules that are sufficiently flexible to
accommodate the diverse and changing circumstances of international trade.
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For modernization we should have rules which are best for international trade and today’s
conditions.

For fairness we should have a well-designed principle to develop rules that are fair to both parties,
there should be fair negotiations with both parties, and they need to be well-informed.

So interpreting the Hamburg Rules, it must be borne in mind that they are not a complete code
of maritime law relating to contracts of carriage by sea. As to other questions not dealt with by the
Hamburg Rules, for example, when non-cargo damage is caused by the carrier, or low compensation
is being assessed and other such losses are to be calculated, it will be necessary to refer to national
laws.

Article 21 of the Hamburg Rules sets out a list of places where judicial proceedings, at the option
of the plaintiff, may be instituted.

Article 21(1) lists four places:
(a) The principal place of business or residence of the defendant;

(b) The place where the contract was made, provided the defendant has a representative in that
location;

(c) The port of loading or discharge;
(d) Any additional place designated for that purpose in the contract.

One purpose of unifying the law relating to the carriage of goods by sea is to eliminate the relative
advantages and disadvantages of bringing a claim in a particular forum. However, the Hamburg Rules
allow such a wide variety of optional jurisdictions that forum shopping by the claimant is still possible,
owing, for example, to differences in the size of awards, time and cost of litigation, procedural rules
and enforceability of awards.

The Hamburg Rules deal with arbitration as an alternative to judicial proceedings, whereas the
Hague Rules have no rules on arbitration, and the Hague-Visby Rules contain, in article VIII, only
limited provisions for it. Article 22(1) of the Hamburg Rules provides that the parties may agree to
submit their disputes under the Hamburg Rules to arbitration. Such an agreement must be in writing.
Article 22(2) provides that an arbitration clause contained in a charter party does not bind a third party
who in good faith acquired the bill of lading issued under the charter party, unless the bill of lading
expressly refers to the arbitration clause. The Hamburg Rules require arbitration proceedings to be
instituted, at the option of the claimant, in one of the places listed in article 22(3). These places
correspond with the places mentioned in article 21(1), where judicial proceedings must be brought.
This provision provides a convenient method of settling disputes.

But apart from the efforts under the Hamburg Rules to bring about uniformity of action and
flexibility in choice of forums for initiating judicial claims, the question of national laws of some
countries being in conflict with each other and with the Hamburg Rules may arise. For obviating such
situations some mechanism should be devised under the auspices of the United Nations to bring
coercive pressure upon the recalcitrant States to act in line with the spirit of the Hamburg Rules, failing
which some sort of sanctions by the world body may be exercised. This will help the free-market
economy stay on an even keel. The uniformity of international law will be very difficult to achieve,
and, if achieved, sustained, till such time as UNCITRAL does not bring under the umbrella of United
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Nations protection most of the nations whose research in modern technology in the development of all
kinds of transport, including space transport, is jeopardized by sanctions imposed by the powerful
economic nations solely on economic considerations.

What will be the ultimate goal of uniformity of laws as desired by UNCITRAL if the powerful
nations adhere to the principle that "might is right"? I am just referring, without any bias towards any
nation, to the possibility of a powerful country misusing its powers unilaterally, arbitrarily, motivated
only by commercial interest with the sole purpose of free enterprise for them and no enterprise for
others. An enlightened approach to this must be based on the wise counsel by Dr. Klaus W. Grewlish,
Director General for International Affairs at Telekom in Bonn. "Technology cannot be reduced to
machines. It is connected with knowledge, understanding and wisdom. Part of this knowledge exists
in objectified form in machinery and databases. The lion’s share of technology and know-how,
however, exists in the minds of human beings, in their attitudes and organizational structure". It is
necessary to devise disputes settlement tribunals for this purpose, for it appears to be that things are
moving to ultimate confrontation between national economies. At that point in time such an authority
will serve a very useful purpose. Law must take into consideration all aspects to meet the purpose for
which it is made. '

LENNARD K. RAMBUSCH
Attorney, New York, New York, United States of America; Maritime and Transport Law Committee,
International Bar Association

The Maritime and Transport Law Committee of the International Bar Association is very honoured
by the invitation to join in this Congress celebrating the twenty-fifth anniversary of the establishment
of UNCITRAL. On behalf of our 950 practitioner members from over 60 nations, I am pleased to
express our warm felicitations, our respect for the work of UNCITRAL and our encouragement for its
future endeavours.

There can be no doubt that in our increasingly global economy the United Nations and
UNCITRAL will have a leading role in the development of international legislation governing the
relationships between and among commercial interests engaged in international trade.

Over the past 25 years, several commissions of the United Nations have been active in developing
conventions relating to transport. In the marine field, these commissions have taken on some of the
role which, since 1897, has been carried by CMI. CMI is a non-governmental organization made up
of the national associations of maritime law of about 50 countries. Like UNCITRAL - CMI is devoted
to the unification of maritime and commercial law, including maritime customs, usage and practices.
Many of the members of our committee participate in the work of the CMI through their national
associations of maritime law. Our committee maintains a link with CMI as it does with several United
Nations commissions. In the past, representatives of UNCITRAL, the International Maritime
Organization (IMO) and UNCTAD have participated in and made valuable contributions to our
meetings. Our committee has been granted consultative status by IMO.

In recent years, UNCITRAL has increasingly sought advice and input from experts in various
fields including - in the maritime field - its sister organizations such as IMO, as well as from leading
academics and industry groups. We take your invitation to our committee to participate here today as
indicative of UNCITRAL'’s desire to reach out for the views of maritime practitioners. We applaud
this trend. We truly hope that this will lead to a meaningful and productive cooperation between
UNCITRAL and members of the bar whose practice is devoted to the areas of international trade law
under review and revision by UNCITRAL.
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Other colleagues will comment on the United Nations Convention on the Liability of Operators
of Transport Terminals in International Trade. I will confine my remarks to the Hamburg Rules.
However, I do wish to take this opportunity to acknowledge the usefulness to maritime practitioners
of the UNCITRAL Model Law on International Commercial Arbitration - which has been adopted, for
example, in Canada and recently in Hong Kong, and will be of use to practitioners in providing the
procedural framework for resolving maritime disputes submitted to arbitration.

Conventions relating to the carriage of goods by sea

After 10 years of study and debate, first under the auspices of UNCTAD and then under the
guidance of UNCITRAL, the Hamburg Rules were completed in 1978 at a diplomatic conference
convened in Hamburg under the auspices of UNCITRAL. On 7 October 1991, the last of 20 countries
necessary for the Hamburg Rules to come into force adopted the Convention. The countries which
have - to date - adopted the Hamburg Rules account for about 5.6 per cent of the world’s trade by sea.

The Hague Rules originally promulgated in 1924 were revised by the Visby Amendments in 1968
and the 1979 Protocol to the Visby Amendments concerning special drawing rights. Currently
29 nations comprising about 36 per cent of the world’s trade by sea have ratified or otherwise adopted
the Hague Rules as modified by the Visby Amendments.

Since the completion of the Hamburg Rules in 1978, the comparison of the liability schemes of
Hamburg and Hague-Visby has occupied centre stage in a truly historic debate - not only at diplomatic
conferences and working sessions and CMI assemblies, but also at meetings and seminars organized
by national maritime law associations and international bar groups. Thus, for example, our committee
debated the Hamburg Rules at the Twenty-first Biennial Conference of the International Bar Association
at Buenos Aires in 1989, and will again give its attention to this subject at our upcoming conference
at Cannes in September 1992.

The debate has also involved maritime industry groups. Generally speaking, vessel owners,
operators, protection and indemnity (P&I) clubs and cargo and hull insurers support Hague-Visby, while
many shippers and organizations of shippers support the Hamburg Rules.

Hamburg’s basis of liability: article 5

The most controversial difference between the Hamburg Rules and the Hague-Visby rules lies in
article 5 of the Hamburg Rules, which eliminates Hague-Visby’s so-called nautical fault defences - the
defences of negligent navigation and error in management. The Hamburg Rules, under article 5(1),
place the burden on the shipowner to prove ". . . that he, his servants or agents took all measures that
could reasonably be required to avoid the occurrence (resulung in the loss of or damage to cargo or
delay in delivery) and its consequences".

The risk allocation provisions of the Hamburg Rules do not list the other exceptions enumerated
in article IV, subsection 2, of the Hague Convention. But, when the Hamburg standard is examined
and compared with the Hague-Visby standard, it can be argued that, if the carrier meets his burden of
proof, most of the exceptions in Hague-Visby’s list of exceptions, except error in navigation and
management, are encompassed - at least to some extent - within the provisions of the Hamburg Rules.

The Hamburg-Hague-Visby debate now seems to have reached a stalemate. We are at an impasse.

On 1 November 1992, the Hamburg Rules will come into force and the maritime community will
be faced with three different liability regimes: the Hague Rules, the Hague Rules as modified by the
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Visby Amendments and the Hamburg Rules. The stage for the Hamburg-Hague-Visby debate will then
shift, at least in part, from international forums such as this - which have developed the conventions
- to courtrooms around the world. The provisions of Hamburg - where Hamburg governs liability to
cargo - will be considered by courts in both civil law and common law countries.

Unseaworthiness

The omission of the concept of seaworthiness from the Hamburg Rules is another area which is
likely to spawn litigation. Under the Hague Convention the shipowner has a duty to exercise due
diligence to make the ship seaworthy at and before the commencement of each voyage. Under United
States case-law, this duty has been held to be non-delegable. For example, a shipowner might hire the
best shipyard in the world to repair leaky hatch covers. But if the shipyard negligently repairs the hatch
covers in such a way that the shipowner cannot be expected to find the negligent repair, under United
States common law, the shipowner would still be held liable to cargo under its non-delegable duty to
provide a seaworthy vessel at the commencement of the voyage. It appears that under the Hamburg
Rules, the shipowner probably would not be liable. Hiring the best shipyard in the world would
probably meet the standard that the shipowner took all measures that could reasonably be required to
avoid the occurrence and its consequences.

Common law countries in particular will require development of case-law to identify and test the
burdens of proof and define exceptions which will be urged as having applicability under the Hamburg
Rules. It is possible that as the case-law interpreting the Hamburg Rules evolves, there will be as many
exceptions under the Hamburg Rules as now exist under Hague-Visby.

It is, of course, impossible to predict how the courts which may be asked to consider various
provisions of the Hamburg Rules will rule. But, what is possible to predict is that there will be a
period of great uncertainty - hopefully parallelled by continued efforts of the proponents of Hague-
Visby and Hamburg to reach a solution.

The need for continuing discussions

Whatever may be said about the economic impact on various segments of the maritime industry
which will result from the Hamburg Rules’ reallocation of the risk of liability for cargo damage, loss
or delay, it is clear that several features incorporated in the Hamburg Rules and the debates surrounding
the development of the Hamburg Rules have focused the attention of the maritime industry and the
maritime bar on how best to deal with technological innovation in the transport industries, innovations
which relate particularly to containerization, to multimodalism, to combined shipment and to electronic
data flow.

UNCITRAL is to be commended for identifying the need to address these technological advances,
and for providing the mechanism to reach several important compromises.

Whether the objective of uniformity is to be achieved via Hague-Visby, via the Hamburg Rules
or via some compromise between the two remains to be seen. As practitioners, we do hope that the
supporters of these conventions will work together and will listen to each other with a view to
achieving a resolution that will unify and harmonize international law relating to the carriage of goods
by sea.

The quest for uniformity must continue.
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GEOFFREY J. GINOS
Attorney, New York, New York, United States of America; Section on International Law and Practice,
New York State Bar Association

I am grateful and honoured to have the opportunity to address you this morning on behalf of the
New York State Bar Association’s Section on International Law and Practice.

As a practising attorney who has worked all over the world in the areas of maritime law and
general intemational commercial law, I am particularly appreciative of UNCITRAL’s work in
attempting to achieve a uniform worldwide system of commercial law. Iknow this sentiment is shared
by my colleagues in the Section. Having said that, I will now proceed to a few brief comments.

I would like to focus on the Convention on the Liability of Operators of Transport Terminals in
International Trade in particular, and more specifically on one section of this Convention which gave
rise to considerable controversy during the negotiating sessions. The section is concemned with the
definition of "terminal operator’, and I approach this from the viewpoint of the United States
delegation. An issue arose as to whether or not stevedores would be considered as coming within the
definition of terminal operators as "carriers”, and the consequences of this were substantial, at least
from the viewpoint of stevedore operators in the United States. Quite simply, the issue had to do with
whether, as agents or servants of carriers, these stevedores would have access to protection under the
Hamburg Rules through the bill of lading, or whether in fact they would be denied any opportunity for
exculpation through this manner.

I will not go through all the stages of the debate or the various definitions of operator. Suffice
it to say that, at the end of the day, the definition of operator that remained in the Convention excluded
stevedores.

I shall read very briefly from article 1(a) of the Convention, which defines the operator of a
transport terminal as "a person who, in the course of his business, undertakes to take in charge goods
involved in international carriage in order to perform or to procure the performance of transport-related
services with respect to the goods in an area under his control or in respect of which he has a right to
access or use”. The following line bears upon my comments. The definition continues: "However,
a person is not considered an operator whenever he is a carrier under applicable rules of law governing
carriage . . ." And yet, we have heard how very recently the United States has signed the Convention.
Clearly, whatever United States reservations or objections existed have been dealt with. The manner
in which this occurred is simple. First of all, the preamble of the Convention states: "The Contracting
States . . . intending to facilitate the movement of goods by establishing uniform rules concerning
liability for loss of, damage to or delay in handing over such goods while they are in the charge of
operators of transport terminals and are not covered by the laws of carriage arising out of conventions
applicable to the various modes of transport, have agreed as follows . . ."

It is this language, indicating that the Convention’s rules apply only when laws of carriage atising
out of other conventions applicable to various modes of transport do not, which forms one basis for
an interpretation of the Convention as enabling stevedores to take advantage of the Hamburg Rules.

Additionally, article 15 of the Convention provides that it will not modify any rights or duties
which may arise under an international convention relating to the international carriage of goods which
is binding on a State which is a party to the Convention. This, too, forms a basis for the viewpoint
which the United States delegation wish to be advanced.
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Thus, although there were those who feared having language which would result in total
exculpation of stevedores, we believe that the final result has satisfied their concerns, while at the same
time, under United States law which permits a limited exculpatory right to stevedores under certain
conditions, the concerns of the United States are also addressed.

I would like to bring up one final point which concerns article 10, and this is an issue which had
been raised rather late in the consideration of the Convention. Article 10 concerns itself with rights
of security in goods, and the very first sentence of that provision states that: "The operator has a right
of retention over the goods for costs and claims which are due in connection with the transport-related
services performed by him in respect of the goods both during the period of his responsibility for them
and thereafter". Some concern has been raised over the word "due". The operator, that is to say, the
terminal operator, has a right of retention over the goods for costs and claims which are due.

It is probable that when the Convention comes before the United States Congress - the Senate
specifically - there will be, by way of some clarification or some footnote, an indication that it is the
understanding of the United States that this reference to sums due to the terminal operator is a reference
to sums owed to him by cargo owners or shippers with a proprietary interest in these goods. In other
words, it is not intended that he should have a lien over the cargo where those cargo interests do not
owe him anything and are innocent, and the sums due are owed, for example, by the ocean carrier.

4. Open floor

GEOFFREY JONES
International Union of Marine Insurers

I wish to make some remarks about the Hamburg Rules on behalf of the International Union of
Marine Insurers (TUMI). In the matter before us, several issues stand out: uniformity of law, cost
efficiency and fairness. Regarding the first, the adoption of the Hamburg Rules will leave us with three
regimes, as we have heard - the Hague Rules in about 57 nations, the Visby Amendments in perhaps
31, and the Hamburg Rules in 20. This does not promote uniformity: it breeds uncertainty and
confusion, and creates the possibility of forum shopping. In the unlikely event that the Hamburg Rules
were to be universally adopted, there would be many years of uncertainty as the courts interpreted the
rules for us. If the Hague Rules are still being litigated nearly half a century after their completion,
it is clear that the Hamburg Rules would not be defined within the working life of anyone in this room.
It takes a great stretch of imagination to conclude that the Hamburg Rules lead to any measure of
uniformity.

Regarding cost efficiency, insurance premiums and freight charges, which include a carrier’s own
loss and insurance costs, all fall back on cargo owners and, in turn, the consumer. So it is desirable
to keep these costs as low as possible. It has been stated that the Hamburg regime would transfer some
of those costs from cargo owners to shipowners. If so, freight costs would rise to reflect this. But it
is wrong to assume that cargo insurance rates would necessarily be reduced commensurately. A likelier
outcome is an increase in cargo insurance rates to reflect the increased cost of the recovery process
arising from now having to engage attorneys on so many more claims. Cargo insurer insolvency is
almost unheard of, but shipowners are subject to no solvency requirements and frequently fail, which
would give cargo owners no certainty of collecting claims. There is no cost-effectiveness in raising
expenses and adding uncertainty to the collection process.

The last issue is fairness. When announcing the Hamburg Rules, UNCTAD cited the importance
of the new Convention as being especially for the benefit of the developing nations. Had this been
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true, the Convention would probably have been met with more enthusiasm by the major shipping
nations than has been the case. In fact, no one has yet been able to reliably demonstrate just how the
developing nations would actually benefit from the proposed change of regime.

Marine insurers provide financial and practical services to world trade. Through their work and
experience they gain substantial knowledge of the ingredients that create a sound environment for the
prosperous development of international trade. The marine insurance contract works as a critical part
of the contracts that together form the basis for world trade. What is good for trade is good for the
insurance industry. It is therefore of vital importance for the industry to make its voice heard when
new ideas, good or bad, are promoted. Since marine cargo insurance will still have to be purchased,
and since war risk insurance will have to be purchased, marine insurers will not be seriously affected
by a possible enactment of the Hamburg Rules. Some may even benefit from such a development.
The reason why so many individual underwriters, so many companies, so many national marine
insurance associations and IUMI had disputed the value of the Hamburg Rules is simply that the rules
do not comply with the requirements as defined above. Whatever technical or legal advantages may
be perceived are far outweighed by disadvantageous financial and practical consequences. World trade
would surely be far better off if the present regime were revised and updated rather than discarded.
TUMI supports this approach and therefore remains in opposition to the Hamburg Rules.

PROFESSOR SAMIA EL-SHARKAWI
Professor of Commercial Law, Cairo University, Cairo, Egypt

Although the Hamburg Rules can be considered as a significant evolution in the liability of the
carrier in favour of the shipper, in comparison with the Hague Rules, with regard to certain aspects such
as limits of liability, loss caused by fire, live animals and deck cargo, they do not however realize
significant progress relating to the most important issue of the carrier’s liability, which can be
considered as the core of the whole issue: namely, the basis of liability. According to the Hague
Rules, the carrier is under an obligation to exercise due diligence to make the ship seaworthy before
and at the beginning of the ship’s voyage. The carrier is also under an obligation to carry the goods
with due diligence. Consequently, the carrier would be liable for loss incurred to the goods unless he
proves one of the exceptions enumerated by article 4 of the Hague Rules. According to article 5 of
the Hamburg Rules, the carrier is liable for loss resulting from loss or damage to the goods while the
goods were in his charge, unless he proves that he, his servants or agents took all measures that could
reasonably be required to avoid the occurrence and its consequences.

Although the common understanding is that the carrier’s liability under the Hamburg Rules is
based on the principle of assumed fault as an objective liability, it is quite easy to prove that the carrier
took all necessary measures to avoid loss. In such a case he would be exonerated of liability.
Therefore, the comparison between the Hague Rules and the Hamburg Rules would lead consequently
to the privileged position of the carrier under the Hague Rules still existing under the Hamburg Rules,
taking into consideration the dominant opinion that the carrier’s liability under the Hague Rules is based
on obligations of achieving a specific result or obligation de résultat, according to the relative legal
systems, through the 17 exceptions described by article 4. Therefore, the basis of liability would be
placed, under the Hamburg Rules, on the obligation of means - obligation de moyens (it is based in the
Hague Rules upon the obligation de résultat). The carrier can be exonerated from liability under the
Hamburg Rules if he proves that he carried out the necessary measures to avoid loss, while under the
Hague Rules he can also be exonerated if he proves one of the 17 exceptions prescribed by article 4.

I would conclude that in so far as the consequences of the carrier’s liability would be the same
under the Hague Rules and the Hamburg Rules, it is unlikely that the expenses of marine insurance
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would be reduced due to the application of the Hamburg Rules, as is expected. The Hamburg Rules,
in my opinion, reclaim with one hand what it gives to the shipper with the other.

PROFESSOR JOHN HONNOLD
University of Pennsylvania, Philadelphia, Pennsylvania, United States of America

Professor Joko Smart, who opened this discussion this morning, spoke appropriately of his concern
for the interests of developing countries. However, there are large developed countries which are
concerned, as he is, with the rights of sellers and buyers who are shipping and receiving goods, that
is, the cargo interest, and which therefore are interested in the Hamburg Rules. This is not a struggle
between developed and developing countries.

However, some countries, although large and developed, have some legislators who are not so
large and well-developed, at least in their ability to withstand pressure. Thus, they can be frightened,
and have been discouraged by the militant attacks of organized professional representatives of the ocean
carriers. Their principal attack, launched here as with respect to almost any significant piece of
legislation, is to assert that this new law would unsettle the clarity and worldwide uniformity established
under Hague-Visby. Anyone who works seriously in this field knows that this claim is a myth.
Hague-Visby does not even face the most important problems that are current in modern sea transport,
and the international case-law trying to find solutions country by country to these problems, without
the help of any international legal provision, is in wild confusion. There is, I am embarrassed to say,
even conflict among the federal courts in the United States.

The fear of extended litigation under the Hamburg Rules is in this case, as often when new laws
are proposed, exaggerated. It is exaggerated because the Hamburg Rules squarely face the current
problems of marine transport. On a personal note, I happen to be working on a paper to expose this
myth. I cannot gather case-law in all countries. If there is anyone here who is in a position to help
me with research in his or her comer of the world, I would be grateful to hear from you, and you
would be compensated royally by a reference in a footnote.

One final point. The developed country where I live, although a signatory of the Hamburg
Convention, has a special disability. Ratification requires a two thirds vote in the Senate, and it is easy
to frighten one third of our Senate even with myths. So my final words are an appeal for help from
countries that are not subject to this disability.

D. JACOBSEN
Attorney, New York, New York, United States of America

I am concerned about article 10(1) of the United Nations Convention on the Liability of Operators
of Transport Terminals in International Trade. This was touched upon eatlier by Judge Beraudo and
just a few minutes ago by Geoffrey Jones, particularly the part where it states that the operator has a
right of retention over the goods for costs and claims which are due in connection with the
transport-related services performed by him.

In a case where you have a liner service and a cargo owner has a container on which he has paid
the freight due with the bill of lading, and there has been a dispute between the terminal operator and
the carrier, then the cargo would be a pawn in the dispute between the carrier and the terminal operator.
In other words, the cargo owner would have no dispute, but he cannot get his cargo. This is wrong.

I understand this was not intended by the people drafting the Convention, but there it is. This point
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was discussed at length by the Maritime Law Association of the United States, meeting in New York
at the beginning of May. It has also been discussed by the American Institute of Marine Underwriters.

JEAN-PAUL BERAUDO
President, Court of Appeal, Grenoble, France

I will try to respond to the question that has been raised by D. Jacobsen. The first paragraph of
article 10 of the United Nations Convention on the Liability of Operators of Transport Terminals in
International Trade indicates the cases in which the operator has the right to keep the goods. This right
to keep the goods can be exercised once the amount is due to the operator for services which he has
fulfilled with respect to the goods regarding which he is exerting his claim to keep them. This article
does not distinguish according to the debt or absence of payment between the carrier or the owner of
the merchandise. Moreover, in practice, the price paid for the transportation contract by the shipper
covers specifically the loading and unloading operations of the goods. If the carrier who has received
his payment for transportation does not pay the amount due during the loading or unloading of the
goods, then the terminal operator who has fulfilled his loading and unloading operation can exert his
right to keep the goods. This is a situation which was one covered by the Conference which adopted
the Convention. The remedy provided by the Conference for this purpose is indicated in the second
paragraph of this same article 10. The owner of the goods might prefer to pay directly himself to the
operator of the transport terminal, or deposit in the hands of a third party a sufficient guarantee to free
the goods. At this point the operator of the transport terminal with the benefit of the guarantee has to
free the merchandise, and it has to be known between the carrier or the operator what their specific
rights are. I think that the Conference, in paragraphs 1 and 2 of article 10, has in this respect provided
a rule and principle which satisfies the interests of the operator of the transport terminal, and also an
auxiliary rule, that is, conciliation and guarantees, which covers the interests of the owner of the goods.

B. Dispute settlement

1. Some practical questions concerning the 1958 New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards

ALBERT JAN VAN DEN BERG
Professor and Attorney, Amsterdam; member of the International Council for Commercial Arbitration;
Vice-President, Netherlands Arbitration Institute

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York,
1958) is generally acclaimed to have been the most successful treaty in the field of international private
law. While UNCITRAL, with all its modesty, does not count the New York Convention as one of its
achievements, it must be publicly acknowledged that UNCITRAL has largely contributed to the
Convention’s success. Look at the number of contracting States. When UNCITRAL was established
in 1967, 31 States were parties to the Convention. As of its inception, UNCITRAL has actively
promoted ratification of the Convention. Now, 25 years later, UNCITRAL’s promotional efforts have
had as a result that 85 States are parties to the Convention.

The Convention’s success is evidenced not only by the number of contracting States. It is also
demonstrated by the court decisions in which the Convention has been interpreted and applied
worldwide. These court decisions have been monitored and analysed in the Yearbook Commercial
Arbitration since the first volume in 1976. The 17 volumes of the Yearbook which have appeared to
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date have reported more than 475 cases from 35 contracting States. The cases show that the courts
generally interpret and apply the Convention in a rather favourable manner. In fact, the following
percentages evidence the outstanding achievement of the New York Convention: the referral by the
courts to arbitration, which is the first action contemplated by the Convention, has been refused in 5 per
cent of the cases only. Even more impressive is the percentage concerning the refusal of enforcement
of the arbitral award, which is the second action provided by the Convention: in only 2 per cent of the
cases was enforcement of an award refused by the courts.

Having regard to these percentages, one is inclined to think that the Convention is practically
trouble-free. To a large extent, this is indeed the case. I should add: not withstanding the text of the
Convention itself, which is not always clear as it reflects compromise solutions at various places.

Yet, the Convention has raised certain problems in practice. I have listed a number of these
problems in the form of six questions which may be found in summary number 20 of the papers
distributed at the Congress.

Before discussing a number of these six questions, a few words may be devoted to their solution.
They are identified in the summary as well. Here a distinction should be made between (i) a solution
which can likely be achieved by a reasonable interpretation of the Convention itself, and (ii) a solution
which is not likely to be achieved by a reasonable interpretation of the Convention, but by some other
measures.

As regards the solution on the basis of an interpretation, it is my view that the interpretation
should be easily acceptable by courts in a great variety of jurisdictions. This rules out interpretations
‘which are squarely against the system and text of the Convention. It also rules out certain
interpretations that are the result of what may be described as sophisticated academic thinking. In my
opinion, the Convention should be construed in a manner that is readily understandable to judges and
practitioners in all corners of the world. If these principles of what I call "reasonable interpretation”
are not adhered to, the present certainty, which is offered by the Convention, may be lost.

With respect to solutions that are not likely to be achieved by an interpretation of the Convention,
the measures may include the following. First, there is the possibility of a new treaty. A new treaty
has the advantage that the problems can be solved in a uniform manner on a supranational scale. It
has the additional advantage that the Convention, which is now some 34 years old, can be modernized.
On the other hand, a new treaty has the disadvantage that it takes a long time before a sufficiently large
number of States have become a party to it. In the interval, uncertainty will exist as to which regime
applies.

The second measure is an amendment of the present Convention, for example by means of a
protocol. The advantage is that it may again solve the problems on a supranational scale. However,
the same disadvantages as for a new treaty apply also to amendment of the Convention by means of
a protocol or the like.

The third measure is a model law setting forth a uniform implementing act for the New York
Convention. As you may know, a number of countries have implemented the New York Convention
by means of an implementing act. Examples are chapter 2 to the Federal Arbitration Act of the United
States and the English Arbitration Act 1975. It appears that the implementing acts are widely
divergent. The advantage of a model law setting forth a uniform implementing act is that this
divergence will disappear. In the model law, the problems may be solved by appropriate provisions.
Another advantage of a model law on implementing the New York Convention is that it may be easier
to accept a model law than a new international treaty or protocol to the existing Convention. The
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disadvantage of a model law is that not all States require an implementing Act for a convention to
become effective within the internal legal order. Another disadvantage is that it may take a long time
before a sufficiently large number of States have adopted the model law. Furthermore, being a model
law, States will be free to deviate from its text.

Finally, the fourth measure is the adoption of the UNCITRAL Model Law on International
Commercial Arbitration. The Model Law incorporates the New York Convention in its article 36. The
Model Law can be applied instead of the New York Convention both to the referral by a court to
arbitration and to the enforcement of an arbitral award made in another state. The New York
Convention, in its article VII, paragraph (1), provides for reliance on the law of the country where
enforcement is sought, if that law is more favourable to the enforcement of foreign arbitral awards than
the Convention itself.

Against this background for solving the six questions which have arisen in practice and which are
identified in the summary, I may now briefly phrase for each question the issue and the solution which
I would recommend.

Question 1

Does the Convention’s field of application need to be clarified with respect to the question what
is to be understood by the place where the award is made (article I(1))?

The issue

According to article I, paragraph (1), the Convention applies to the recognition and enforcement
of arbitral awards ". . . made in the territory of a State other than the State where the recognition and
enforcement of such awards are sought”.

In a recent decision of the United Kingdom House of Lords - the Hiscox case - the following
happened. The arbitration was in all respects English. The two parties were English. The arbitration
hearings were held in London. The contract was governed by English law. And the arbitrator was an
English Queen’s Counsel. In the award, just above the signature, the arbitrator stated "dated at Paris,
France, this 20th day of November 1990". Why? Well, because the arbitrator had joined the French
office of a United States law firm and resided overseas, that is, in Paris.

In setting aside proceedings with respect to the award before the English courts, the question arose
whether these proceedings could be entertained. It was argued by one of the parties that the award was
made in Paris and therefore governed by the New York Convention. The House of Lords indeed
accepted the argument that the signing of the award in Paris meant that the award was made in Paris
and that, therefore, the Convention applied.

A number of problems arise out of this interpretation of the Convention. One of them is a rather
practical one: for the sole purpose of signing an award, arbitrators have to travel to the place of
arbitration. This is contrary to current practice, according to which an award is signed by circulating
it amongst the members of the arbitral tribunal. The House of Lords’ interpretation, therefore, may
cause a significant increase in the costs of the arbitration.

Suggested solution

The first question can be resolved by a reasonable interpretation. It is a generally accepted
principle that the award should be made at the place of arbitration. Or, as the UNCITRAL Model Law
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correctly puts it in its article 31(3): "The award shall be deemed to have been made at [the] place [of
arbitration]". Consequently, the inquiry as to where the award has been made for the purposes of the
Convention is an inquiry as to which was the place of arbitration, and not - as the House of Lords
assumed - which was the place of signing of the award.

It is current practice and a requirement under many arbitration laws that the award specifically
mentions the place of arbitration. If arbitrators have omitted to do so, one is permitted to look to the
agreement of the parties as to the place, or to a determination by the arbitral tribunal to that effect
during the arbitral proceedings.

By following these rules in practice, no problem will, in my opinion, arise.
Question 2

Does the field of application of the Convention need to be clarified with respect to the question
whether it applies to an "a-national” award (i.e., an award resulting from an arbitration which, by
agreement of the parties, is detached from any national arbitration law)?

The issue

In the context of the New York Convention, denationalized arbitration is rather exceptional in
practice, because in almost all cases an arbitration appears to be governed by the arbitration law of the
place of arbitration. This practice is confirmed by the 475 decisions concerning the Convention that
have been reported so far.

The Supreme Court of the Netherlands, by a decision rendered in 1973 in the famous case SEEE
v. Yugoslavia, seems to be one of the three courts which is of the opinion that the "a-national” award
comes within the purview of the Convention. This view is shared by the French Court of App_eal of
Rouen with respect to the same award in the SEEE v. Yugoslavia case. The third court is the United
States Court of Appeals for the Ninth Circuit in Gould v. Iran, which ventured the concept of
denationalized arbitration in relation to the Convention and the special category of arbitrations of the
Iran-United States Claims Tribunal.

Suggested solution

The second question can be solved by a reasonable interpretation. The Convention can be kept
simple and clear if one follows the interpretation that the Convention does not apply to denationalized
arbitration. There are good arguments in support of this interpretation. Aurticle I read in conjunction
with article V(1)(a) and (e) of the Convention show that the Convention requires that the arbitral award
be based on an arbitration that is governed by a nationat arbitration law. This requirement is confirmed
by the travaux préparatoires of the Convention.

More generally, the Convention should, in my opinion, be limited to what is generally understood
as arbitration. Its clear object should not be blurred by what may be called "wildcat" proceedings, such
as denationalized arbitration, or alternative dispute resolution relating to mediation and conciliation,
If the scope of the convention were to be widened to include these proceedings akin to arbitration,
much confusion would arise because of the uncertain legal status of these proceedings.
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Question 3

Is the written form required by the Convention too severe for the practice of international trade
(article II(1)-(2) of the Convention)? In particular:

(a) Should it validate a tacit acceptance of the contract containing the arbitration clause?
(b) Should it cater to an arbitration clause in standard conditions?
The issue

Article II(2) of the New York Convention provides: "The term 'agreement in writing' shall
include the arbitral clause in a contract or an arbitration agreement, signed by the parties or contained
in an exchange of letters or telegrams.” This requirement as to the form of the arbitration agreement
offers two alternatives for the validity of the arbitration agreement.

The first alternative is an arbitration agreement or an arbitration clause in a contract signed by both
parties. This alternative, of course, does not pose a problem.

The second alternative is that the arbitration agreement or arbitration clause is contained in an
exchange of letters. This excludes a tacit acceptance of the arbitration clause. And that does pose a
problem. It regularly happens in practice that after a contract is concluded by, for instance, telephone,
a party sends a purchase or sales confirmation to the other party which does not return it to the former
party. Then, during or after performance, when a dispute arises, the latter party invokes the lack of
formal validity under article II, paragraph (2), of the Convention on the grounds that the arbitration
clause has not been contained in an exchange of letters. This could not happen under most national
arbitration laws since they are less stringent than the New York Convention regarding the required form
of the arbitration agreement.

As regards an arbitration clause contained in standard conditions, the text of the New York
Convention is totally silent thereon. Yet, standard conditions are frequently used in international trade,
so that appropriate solutions are needed.

Suggested solution

The above question in subparagraph (a) might be solved on the basis of a reasonable interpretation.
The requirement as to form laid down in article II, paragraph (2), is generally conceived as both a rule
of uniform law and a maximum and minimum requirement. Thus, the form of the arbitration agreement
may not be subjected to more onerous or less onerous conditions. Of course, the exchange of letters
can be interpreted in a broad way, in the sense that it is readily accepted that an exchange did occur.
However, this does not solve all problems. In those cases a textual interpretation may help. The text
of the second paragraph of article II states: ". .. shall include . .." Textual interpretation might then
be ". .. shall include but is not limited to . . ." As a consequence, a court may accept an arbitration
agreement which is in writing, but which has only been tacitly accepted, provided that such acceptance
is legally valid under the applicable law.

I hasten to add that this interpretation has scarcely been advanced under the New York Convention
to date. This interpretation, however, is permissible because it is not against a text of the Convention
and would be in conformity with the current needs of international trade.




While I think that the above interpretation is reasonable, in the event that it is not accepted, the
solution would seem to be the adoption of one of the measures 1, 2 or 3 mentioned in my summary.

As regards the above question in subparagraph (b) concerning the arbitration clause in standard
conditions, this can be solved by a reasonable interpretation as well. The courts have established in
cases under the New York Convention that if the arbitration clause is printed on the back of a contract,
a general reference clause on the front page of the contract to the conditions on the back will suffice.
If the standard conditions are printed on another document, the reference clause in the contract should
be more specific. It should then draw specific attention to the arbitration clause in the general
conditions. It appears that practice is increasingly aware of this requirement for the reference clause
as more and more standard contracts contain reference clauses which draw specific attention to the
arbitration clause, in the standard conditions.

This interpretation regarding standard conditions is also laid down in the UNCITRAL Model Law.
Article 7(2), provides as follows: "The reference in a contract to a document containing an arbitration
clause constitutes an arbitration agreement provided that the contract is in writing and the reference is
such as to make that clause part of the contract".

Question 4

' Should the Convention specify which arbitration agreements fall under the referral provisions of
article 1I(3)?

The issue

Article II (3) of the Convention contains the first action envisaged by the Convention. It provides
that a court of a contracting State shall, at the request of one of the parties, refer the parties to
arbitration when it is seized of an action concerning a matter in respect of which the parties have made
an arbitration agreement. However, the Convention does not specify which arbitration agreements
qualify for referral to arbitration pursuant to article II (3).

Suggested solution

This question can be solved by a reasonable interpretation. For solving the omission, it would be
consistent to interpret article II(3) in conformity with article I which provides for the Convention’s field
of application in respect of the arbitral awards. Article I is mainly based on an award made in another
State. Accordingly, article II(3) can be deemed applicable to an agreement providing for arbitration
in another State. This interpretation is generally followed by the courts in the contracting States.

Two other categories of arbitration agreements may pose more problems: an agreement providing
for arbitration within the State in which it is invoked, and one failing to indicate the place of
arbitration. It is clear that article II(3) does not apply to purely domestic arbitration agreements.
Possible criteria for the application of article II(3) in these two cases therefore can be: (a) foreign
nationality of at least one of the parties; and/or (b) an international element connected with the contract
to which the arbitration agreement relates. The implementing acts and the courts are not yet unanimous
with respect to the application of these criteria in the case of an arbitration agreement providing for
arbitration within the State in which the agreement is invoked.

In this connection, I should mention that no problem of this sort will arise if a country has a.dop.ted
the UNCITRAL Model Law. The Model Law simply obliges a court to refer to international arbitration

217




whether the place of arbitration is within or outside the State where the arbitration agreement is invoked
(article 8(1) in conjunction with article 1(2)).

Question 5

With respect to the ground for refusal of enforcement set forth in article V(1)(d) of the
Convention, should enforcement be refused:

(a) In the event that the parties’ agreement on the arbitral proceedings violates the mandatory
provisions of the arbitration law of the place of arbitration; '

(b) In the event that, in the absence of an agreement of the parties on the arbitral proceedings,
the proceedings do not comply with a mandatory or non-mandatory provision of the arbitration law of
the place of arbitration.

The issue

Article V(1)(d) of the Convention provides that enforcement of an award may be refused if the
respondent can prove that: ". . . the composition of the arbitral authority or the arbitral procedure was
not in accordance with the agreement of the parties, or, failing such agreement, was not in accordance
with the law of the country where the arbitration took place.” According to this text, the agreement
of the parties on the composition of the arbitral tribunal and the arbitral procedure ranks first; only in
the absence of such agreement would the law of the country where the arbitration took place have to
be taken into account.

What happens if, in a deviation from the parties’ agreement, the mandatory rules of the place of
arbitration have been followed? For example, it may happen that the arbitration agreement provides
for two arbitrators, whilst the arbitration law of the place of arbitration requires an uneven number of
arbitrators. If indeed the arbitration has been conducted by an uneven number of arbitrators, may
enforcement then be refused because the number of arbitrators was not in conformity with the
agreement of the parties? This has led to diverging decisions. The Italian courts refused enforcement
of the award in this case. On the other hand, Spanish and United States courts were of the opinion that
the mandatory rules of the place of arbitration prevailed.

Suggested solution

The question can be solved by a reasonable interpretation. Article V(1)(d) should not be read in
isolation but in the context of the entire article V. Without going into details, this has as a result that
in all cases the mandatory rules of the place of arbitration prevail.

The same applies to compliance with non-mandatory provisions of the arbitration law of the place
of arbitration. However, an enforcement court can be deemed to be allowed to disregard a minor
violation of the arbitration law of the place of arbitration. Such a latitude is conferred upon the court
by the introductory language of the first paragraph of article V which says that a court "may" refuse
enforcement.

Question 6

With respect to the grounds for refusal of enforcement set forth in article V(2) of the Convention:
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(a) Should the Convention make an explicit distinction between public policy as to procedure and
public policy as to substance?

(b) Should the Convention expressly provide for "international" public policy as grounds for
refusal of enforcement?

The issue

Article V(2)(b) of the Convention provides that recognition and enforcement of the arbitral award
may be refused if the enforcement court finds that "the recognition and enforcement of the award would
be contrary to the public policy of its country". This provision does not make a distinction between
public policy as to procedure and public policy as to substance. Nor does it limit the public policy to
the so-called "international” public policy.

In practice, the courts bring both procedure and substance under the public policy provisions of
the Convention. As regards procedural questions, it may be wondered whether this is not a duplication
of the grounds for refusal set forth in article V under (1) (b), according to which enforcement may be
refused if the respondent can prove that he has not received proper notice of the appointment of the
arbitrator or of the arbitral proceedings, or has otherwise been unable to present his case (the so-called
due process provisions). The difference between the first and second paragraph of article V is that the
grounds for refusal of enforcement listed in the first paragraph must be asserted and proven by the
respondent, whilst those of the second paragraph can be applied by an enforcement court on its own
motion.

A limitation to international public policy has as a consequence that the number of matters
pertaining to public policy may be smaller than those prevailing in domestic situations. Consequently,
local particularities will have less influence on the international arbitral process.

Suggested solution

Both questions can be solved by a reasonable interpretation. As regards the distinction between
procedure and substance, it does not matter that due process violations can be based on two provisions.
In fact, it seems justified that procedural violations are also included in the public policy provisions
which can be applied by a court on its own motion. This may in particular be appropriate in those
cases where the respondent does not participate in the enforcement proceedings. The enforcement court
then still has the possibility to block enforcement in cases of a serious violation of due process.

As regards the international public policy, an increasing number of courts is interpreting the
Convention in this way. Considering this judicial trend, there does not seem to be a need to lay down
specifically in the Convention itself the notion of international public policy.

Conclusion

Due to time constraints, I have to leave aside questions 3 through 6 listed in my summary.
Suffice it to say, in conclusion, that all the above questions can be solved by a reasonable interpretation,
with one possible exception, question 3 (a) above concerning the requirement that the arbitration
agreement be contained in an exchange of letters. Although this question might be solved by a
reasonable interpretation, if such an interpretation is not accepted, action by UNCITRAL may be
required. However, I submit that the problem is not so critical that it justifies the setting into motion
of an amendment process which will require much effort and time. It has not undermined the overall
success of the Convention, and practice has shown that we can live with certain imperfections.
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One final observation. Most of the interpretations which are given above are expressly confirmed
by the UNCITRAL Model Law on International Commercial Arbitration. This fact underscores the
usefulness of the Model Law. The message then seems to be clear for future action: keep the
venerable, well-established New York Convention in place as it is, and direct all efforts towards the
adoption of the UNCITRAL Model Law, or at least legislation modelled thereon, by as many States
as possible.

2. Useful additions to the UNCITRAL Model Law on
International Commercial Arbitration

IVAN SZASZ
Professor and Attorney, Budapest

The United Nations developed a family of laws and rules of international commercial arbitration.
From the beginning of the work of UNCITRAL, arbitration was on the priority list of its work. The
first piece of the series of laws, model laws and rules concerning arbitration was passed before the
creation of UNCITRAL, and this was the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards. The New York Convention has a very important role in
UNCITRAL’s work concerning arbitration. It was taken as a cornerstone, and all the subsequent pieces
of work were based on it. UNCITRAL did a lot of work relating to the New York Convention. It
enbanced the ratification procedure. It is monitoring the practical application of the New York
Convention, which is very important, and in due time it will take action if necessary. So after 25 years,
I regard the New York Convention as it is now, together with its practical application, as an
achievement not only of the United Nations, but also of UNCITRAL. '

The later pieces, the UNCITRAL Arbitration Rules and the UNCITRAL Model Law on
International Commercial Arbitration, together show a very strong interrelationship between those laws
and rules. So when making any changes, when considering useful additions, one has to consider not
only their impact on the application of one piece of the system, but also the implications for the whole
system.

The first question that I wish to address is the following: Is there a necessity to amend the text
of the Model Law on Arbitration, based on the practice of the last seven years? I might tell you that
in my analysis the final answer will be a firm no. Another question distinct from this is as follows:
In national parliaments as they adopt laws on international arbitration, is there a need, or is there a
possibility, or is it useful to add to the already existing texts. Here you will see that my answer will
be yes, but under certain conditions.

First one has to address the following problem: Is the UNCITRAL Model Law adequately
addressing all the questions which a law should address on international, commercial arbitration? You
might approach this problem from two angles. If you compare the volume, the quantity, of provisions
of the UNCITRAL Model Law with existing national laws, you might come to the conclusion that
perhaps the UNCITRAL Model Law is too long, that it has too many paragraphs and too many
provisions compared with other existing laws. I think the comparison is not justified because other
existing laws on international commercial arbitration or on arbitration in general, are embedded in a
certain system of civil procedure, in a national system, and it is sometimes not necessary to make a
complete set of rules and provisions as may be found in the UNCITRAL Model Law.

But there is another approach as well. A distinguished Swedish scholar, Gillis Wetter, constructed
a list of questions which according to his approach should be addressed by a modern law or a model
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law. There are more than 100 questions, and one might say that the UNCITRAL Model Law addresses
only a half or less than a half of those questions. The question is, when making legislation, should we
address all the questions in detail or only the most important ones?

In Europe I studied several legal systems and came to the conclusion that after a certain point the
more questions you address the more lacunae you find. There are no perfect systems; the UNCITRAL
Model Law, from a quantitative point of view, addresses virtually all the important questions relating
to unification, but of course in every legal system new questions constantly arise.

To find useful additions I had to find a method. One method is for the scholar to think carefully
and invent questions which have to be addressed by the law. I did not choose this approach, but rather
I analysed the already adopted national laws on international commercial arbitration, laws which are
based on the UNCITRAL Model Law, and I focused on the additional paragraphs and provisions to be
found in those laws. So far more than 20 parliaments have passed and adopted laws based on the
UNCITRAL Model Law; you can therefore find a considerable number of questions which they
considered, and which were not considered, or were considered in a different way, in the Model Law.

But first, 1 would like to speak about the scope of application of the Model Law. As is well
known, the scope of application of the Model Law is international commercial arbitration. That is what
we are going to unify or what we have already unified in certain respects. It has, of course, a big
advantage, and I have seen in textbooks how important it is to have unified rules for international
commercial arbitration as distinct from national arbitration. I have seen this in works of German
scholars and others. But there is also an interest in having unified rules in certain legislation
irrespective of whether it addresses international or national cases. So one has to put the question: Is
the Model Law not good enough to use in local arbitration, in national arbitration, or is there a
possibility to extend the use of the Model Law especially in those countries where there is no tradition
of national arbitration, and could not one use the Model Law both for national and international
arbitration? I have tried to analyse the law from this point of view, and I might tell you that we in
Hungary came to the conclusion, after more than one and a half years of analysis, on the basis of the
work of many Hungarian scholars, that in the Model Law there are no rules, or only one or two which
have to be modified. All the others can be used for national arbitration as well. The draft law
submitted to the Hungarian parliament is therefore based on the Model Law on arbitration, but will be
used for both international and national arbitration. I do not believe that one has to restrict the use of
the Model Law to international matters.

I do not now want to analyse which paragraphs have to be slightly amended when used also for
national purposes, but they are not many.

With regard to the possible amendments, or additions, the first question is how to enact the Model
Law, because that question was not addressed by the Model Law itself. I found three basic approaches.
The one I liked best was to accept it unchanged. It had an enormous advantage in that it gives
transparency. You go to a country and see in the law the same system you are acquainted with. So
that is the best solution. But even if you want to add certain provisions to the Model Law, it is better
not just to change paragraphs and to amend provisions, but to keep those amendments separately, and
you can find this method as well in present legislation. That is, you have the body of the law, the
Model Law, and additionally in your national laws you have some provisions which show the
differences or which contain useful additions. And I have even found a third solution, for instance in
Canada, which is also helpful from the point of view of transparency. It is that in the law itself the
additions and amendments are indicated by putting them in italics or somehow showing the reader
which are the original texts of the Model Law and which are innovations.

221




One very important innovation that I found and support is the rules of interpretation, and in many
legislations a very important basic rule of interpretation is to have recourse to UNCITRAL documents.
That is, national judges should use the UNCITRAL documents when interpreting the law, which is
based on the Model Law of course. Again, you can find here different systems but I like all of them.
There are some which refer to all UNCITRAL documents, and there are others which refer to selected
documents, and even which indicate the documents to which they refer. Normally they refer, of course,
to the documents of UNCITRAL and also to the relevant commentary, and in certain laws they refer
to the documentation of the working group which developed the Model Law.

A very important useful addition which is addressed in a number of laws relates to - the
consolidation of two or more proceedings. It has not been addressed by the Model Law, and I have
now seen very similar solutions in several laws. The main idea is to give the possibility to the parties
to consolidate two or more proceedings. If the parties have the wish but are unable to do so, then the
services of the courts are offered, and the courts have the duty, where they deem fitting, to consolidate
on terms they consider just, or to use other methods. For example, they may order one proceeding to
stay until the other is under way, or they may hear more proceedings in parallel or one after the other,
that is, they may find certain methods for consolidation. This you can find provided for in different
laws in Australia, California and certain provinces of Canada, which shows that this solution has been
preferred in many subsequent legislative procedures.

Another question which I find important and positive concerns provisions to encourage settlements
and to use mediation or conciliation. Here the main idea is that the arbitrators are encouraged to use
these methods and to reach an award on agreed terms, and it is very important that the arbitrators
involved - of course at the request of the parties - are not disqualified in further proceedings.

Another question is the repetition of proceedings in case of a new arbitrator. 1 think here again
that it is wise to bring clarity to this matter. In one law I found provisions concerning the effect of the
arbitration on the limitation periods, which is useful. And in a number of laws there are provisions
with regard to costs and interest. It is a very important and sensitive question, as sensitive as the
liability of arbitrators. Until now I have found one law which addressed this problem. In the drafting
of the text of the Model Law this issue was raised, but because of its sensitivity, it was not dealt with
in the provisions of the Model Law.

The solutions given to some questions in the Model Law are therefore disputed by many
legislations, which is understandable because during the deliberations on the Model Law, the
Commission was equally divided on some of the solutions. And it is interesting that answers are given
in the national legislations of many countries. What are the questions?

One is how to select the applicable law. You will remember that the solution of the Model Law
is to select it through conflict-of-law rules, if the parties did not agree on the applicable law.

Another question is the procedure in case of challenge. Under the system of the Model Law, if
one of the parties has the right to go to court, either on questions of jurisdiction or in case of challenge,
the arbitration tribunal still has the right to consider and to proceed. This solution is very favourable
from the point of view of the effectiveness of the arbitration procedure, but in some laws it was not
accepted. Similarly, for instance, Bulgarian law does not accept the correction or elimination of
grounds for setting aside as is provided for in article 34(4).

Another problem is what qualifies as falling under public policy. In common-law countries, in

particular, it has been found necessary to explicitly declare that fraud, corruption and breach of natural
justice are matters of public policy. This reminds me of another very interesting finding in the history
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of the Model Law, namely that, until now, the Model Law has been accepted by 99 per cent of the
countries with a common-law heritage, and only exceptionally by countries with another heritage. I
think it is too early to draw conclusions, but one has to register this fact. If this trend continues, then
one has to analyse why it is so. It is, for me at least, striking, and I think that it merits further analysis.

I mentioned 10 or 12 additions which you find not only in one, but in a number of legislations
and laws based on the Model Law. Because of time constraints, I will not mention another five or six
which I found, but the results of the analysis are reflected in my conclusions, which I shall now present.

As 1 mentioned at the beginning, I do not think that any addition to the text of the Model Law
is necessary at present. The Model Law has proved to be a good piece of work. No dramatic changes
or rejection can be expected, neither in the legislative process of national parliaments, nor by countries
that plan to draft laws on international commercial arbitration and are in the preparatory stages. After
seven years it is too early to discuss changes and additions to the Model Law itself. Any, even useful,
additions would seriously affect both uniformity and transparency. It would result in differences among
national laws, simply because of the choice or adoption of previous or subsequent texts. It is a
different matter, as I already indicated, to consider, in the process of enacting national laws based on
the Model Law, useful additions to the text.

A policy that I may recommend on the basis of existing legislation is to follow the Model Law
as closely as possible. May I mention that in Hungary, the country of which I have the most
experience, we discussed the adoption of an arbitration law based on the Model Law, and in the first
round we had splendid ideas about amendments to the Model Law. But finally we came to the
conclusion -that it is of much more value, from the point of view of unification and transparency, to
remain on the basis of the Model Law and to make only those amendments which are really necessary
in the context of our national heritage.

My next point is that although I recommend following the Model Law as closely as possible, legal
traditions, basic institutions and pational laws may, however, require and justify useful additions in
order to integrate the Model Law into the national legal system. A number of such additions have now
been presented to you.

I mentioned another type of useful addition. Some legislations address subjects not dealt with in
the Model Law. The provisions involved may remain isolated, or other countries with other laws may
follow the example and have similar provisions as well. This leads to their becoming part and parcel
of the unification process. In my inventory, I have mentioned such provisions, for instance in relation
to consolidation of proceedings.

In the progressive harmonization of laws, the proportion and balance between uniform solutions

and new ideas that might enrich the international unification process, between stability and progress,
are of paramount importance.

3. Voices of international practice
GIORGIO BERNINI
Professor and Attorney, Bologna, Italy; President, International Council for Commercial Arbitration

It is indeed gratifying to address such an esteemed audience from so illustrious a podium. I recall
the memorable days, from 1968 to 1970, when I had the honour to represent my country in the first
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three sessions of UNCITRAL, and a number of eminent colleagues with whom I was privileged to
collaborate, some of whom are still here.

The very stimulating speeches which I heard from Professor Albert Jan Van den Berg and
Professor Ivdn Szasz suggest some additional matters for thought. I therefore cannot refrain, to the risk
of cutting down my own report to a bare minimum, from making a short comment on some of the ideas
expressed by them.

I was gratified to hear that Professor Van den Berg is releasing a bit, though very cautiously, his
stern grip over strict interpretation of the requirement of form set forth under article II of’ the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958). If 1
understood correctly, he seems to admit that one may envisage an arbitration clause also through the
tacit acceptance of the contract into which such a clause is embodied. I personally favour this trend of
thought. In truth, I would possibly go even further, as Professor Van den Berg well knows since we
have been exchanging ideas and published our respective views on this very issue. In essence, I admit
the possibility that article II of the New York Convention may be reasonably construed as setting only
the maximum requirements of form beyond which no further (or heavier) requirement can be imposed
by national laws: any bars to enforcement based upon alleged formal deficiencies in situations which
comply with the provision of article II would amount to a breach of the Convention. To read article II
as also establishing a minimum ceiling of formality would limit the scope of the Convention as a
whole. Furthermore, it would also restrictively construe the proviso of article V(1)(a) where no
distinction is made, as regards the law applicable to the arbitration agreement, between requirements
of form and requirements of substance. I appreciate the advantages of a uniform interpretation of the
Convention, as supported by Professor Van den Berg. On the other hand I submit that a rigid limitation
of the scope of article II is too great a sacrifice to be performed on the altar of uniformity. Even at
the level of opportunity (which one may even define in terms of "policy-making” in the furtherance of
international arbitration), I fail to recognize irrefutable reasons whereby one should discourage a more
liberal approach, on the part of domestic lawmakers or judiciaries, in so far as the requirement of form
applicable to the arbitration agreement is concerned. Just to quote an example from national judiciaries,
the Italian Court of Cassation (Corte di Cassazione, 20 gennaio 1977, n. 272, in Riv. dir. int. priv. e
proc., 1978, 341) found no difficulty in enforcing in Italy an award rendered in the Federal Republic
of Germany, although the arbitration agreement did not consist of an agreement in writing. The Court
applied the law of the Federal Republic of Germany, as being the law of the country where the award
was rendered, under which in trade relations among merchants the intent to arbitrate need not be
expressed through an agreement in writing.

Another issue touched upon by Professor Van den Berg deserves a word of comment. If I
understood correctly, he apparently excluded quite definitely the so-called floating awards, that is, the
awards which are not supposed to land in the framework of a given domestic system. This involves
the appraisal of the value and impact of the lex mercatoria, that is, an a-national source of rules and
principles which are legally binding in the realm of international trade. I personally view the
application of the lex mercatoria with prudence: however, 1 do not see the reason why one should
penalize the utilizers of arbitration willing to have their dispute adjudged under the rules of lex
mercatoria. Furthermore, as to the literal interpretation of the New York Convention, I would
respectfully suggest that the references made by Professor Van den Berg could be countermanded by
a careful reading of article VII, which is sometimes forgotten. On the contrary, this article has given
rise to an interesting case law at the level of domestic jurisdiction. I would cite, in this connection, the
French case Norsolor (Court of Cassation, 9 October 1984, in Rec. Dalloz, 1985, 101), where, after
conflicting holdings, the Court of Cassation found that an award rendered under the lex mercatoria,
which had been vacated by the Court of Appeals of Vienna, could be deemed valid and enforceable
under French law. The principle thus asserted is of great importance, as it strengthens the "chain of
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enforcements” created by the New York Convention. This result is achieved by allowing the
enforcement of an award under the rules prevailing in the country where the same is sought, even if
the award itself had been vacated by the courts of a different country. To follow up the metaphor of
the chain, the principle laid down by the Norsolor case strengthens the weakest link of the chain.

Regretfully I cannot go any further. This subject-matter is most interesting and I hope it will
emerge again during the discussion.

My next reference is to the report of Professor Szasz. He mentioned multi-party arbitration, which
is indeed a difficult subject: the pet and the nightmare of each lawyer. Multi-party arbitration cannot
be identified, as a category, in univocal terms. It encompasses a variety of situations which are vastly
different and call for a distinct set of remedies. For the purposes of this discussion the basic dichotomy
with which one is confronted when dealing with multi-party arbitration is the following: multiplicity
may be referred to the arbitration proceedings which remain separate though characterized by certain
elements of connection; the parties to the contract embodying the agreement to arbitrate are more than
two.

The organization of the arbitral proceedings may vary with regard to each of the above-mentioned
situations. The arbitrator is not a judge. This obvious statement brings about the equally obvious
consequence that the jurisdiction of the arbitrator is strictly confined to the individual proceedings in
the context of which its appointment took place. The same applies a fortiori to the effects of the res
judicata.

Lacking a general consensus (including the parties as well as the arbitrators), no measure can be
forcibly taken by the arbitrators themselves or by the body or agency administering it, as the case may
be, to bring within the same arbitral context identical or connected issues which are debated in the
ambit of different proceedings.

The same principles apply mutatis mutandis whenever a situation exists calling for the intervention
of a third party in a pending arbitration. Such intervention may take place only with the unanimous
consent of the parties and of the arbitrators. Furthermore, borrowing a brocard coming from the Roman
Law, the intervention should be deemed in statu et terminis, that is, without the need of reopening,
lacking unanimous agreement to the contrary, the procedural activities already completed.

Experience has indicated the extreme difficulty, if not altogether the impossibility, of working out
a multi-party arbitration clause in the framework of an ad hoc arbitration. The variables, corresponding
to the unforeseeable variety of the events which may occur in the future, are too many to allow a
workable draft.

Administered arbitration may offer a practicable alternative by attributing to the administering
body or agency the power to order the consolidation of different arbitral proceedings and/or the
intervention of third parties in a pending arbitration.

The foregoing conclusion is largely influenced by the acknowledgement of a reality which can be
hardly disputed. Administered arbitration is paving the way for the acceptance of more rigid and
complexly regulated proceedings. In all faimess, however, when dealing with multi-party arbitration
the issue exceeds the terms of the dichotomy between ad hoc and administered arbitration. What is
really at stake is the persistence of the institutional limit consisting of the contractual background of
arbitration. If one wishes to achieve workability in a maze such as that of the typical multi-party
situations, one must loosen the contractual ties between the parties and the arbitrators and widen the
powers of the administering agencies and/or bodies to which the authority of ordering consolidation of
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connected proceedings, or else intervention of third parties, should be entrusted in general terms
beforehand. Mutatis mutandis it is the same situation which exists whenever the courts are empowered
to order consolidation.

The topic of consolidation brings about further debate. May I only point out that when solved
through an intervention ex lege of the courts of justice, the issue acquires a new dimension. This
solution, more often encountered within the common law systems, has also been adopted by new
legislation in the Netherlands.

A like principle deserves a comment which again exceeds the bounds of this report.

The need for court intervention demonstrates that arbitration alone cannot cope with situations
requiring the exercise of institutional powers which are external to the scope of the parties’ intent as
consecrated in the arbitration agreement. In terms of principle such an occurrence should not be looked
upon disfavourably per se. However, one should also stress that this type of court intervention injects
a different dimension into the traditional ambit of the relations - or links, to use an accepted
terminology - existing between arbitrators and the courts. The ambit diverges under the various legal
latitudes: however, as a common denominator, one may possibly cite only judicial assistance concerning
the appointment of arbitrators. If one goes further, the sphere of discrepancy among different domestic
laws sharply increases. This is certainly the case when dealing with the subject of consolidation of
different arbitral proceedings.

If consolidation or similar measures can be ordered by the courts without the parties’ assent, the
classic notion of arbitration undergoes a serious alteration. One is in fact faced with the parties’ prior
(and blank) acceptance of the future possibility that the original arbitration pattern contractually agreed
upon be subjected to radical changes as regards, inter alia, the number of the parties, the method of
appointment and the number of the arbitrators, as well as the ambit of the subject-matter in dispute.
Last, but certainly not least, the occurrence in question may bring about the result that, after the
consolidation, the parties risk being confronted with a decision rendered by arbitrators who were neither
designated by them nor appointed by an authority indicated in their original arbitration agreement.

The narrow limits of this report hardly allow for value judgements. However, one should not
forget that advisability of multi-party arbitration and its unquestioned acceptance by the parties are not
to be taken for granted. In many a situation, the parties’ attitude on the subject has appeared quite
controversial. Further argument on this subject may be of help for a realistic appraisal of the situation.

I have almost exhausted my 10 minutes in commenting upon somebody else’s speeches. I
apologize, but I also have a few ideas of my own.

I fully agree with the acknowledgment that the New York Convention plays a major role in the
strengthening and diffusion of international arbitration. However, due recognition should be given to
the fundamental function of UNCITRAL, the true nerve centre of a system leading to harmonization
on many crucial subjects of international trade law, among them arbitration. The UNCITRAL Model
Law on International Commercial Arbitration and the UNCITRAL Arbitration Rules are the living
example of an excellent codification embodying the rules of art in the domain of arbitration. However,
when confronted with domestic legislation of consolidated tradition, bulk and importance, rooted in a
habitat favourable to arbitration, the adoption of a package of exhaustive and articulate rules and
principles, such as those characterizing the Model Law, may encounter a certain resistance.

Be that as it may, there is no doubt that the model rules produced by UNCITRAL constitute
guidelines which the national lawmakers should consider when taking action aimed at improving the
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existing legislation, as demonstrated by the ever-increasing number of countries which have adopted
the UNCITRAL Model Law. It is to be hoped that the future work programme of UNCITRAL will
bring about further contributions to the development of a body of rules consonant with the needs of
arbitration in its contemporary perspective.

I stated that the potential difficulty inherent in the adoption of a body of arbitral rules at domestic
level is directly proportional to the number and complexity of such rules. For this reason, whilst no
effort should be spared in the pursuance of legislative reforms as comprehensive as possible, in terms
of realpolitik a prompt action may be envisaged, even on an interim basis, limited to the adoption of
a few basic principles, which may break the ice of a legislative reform in the framework of systems
where arbitration is still regarded with suspicion, if not altogether hostility.

The principles to which I allude are the outward expression of basic requirements of fairness and
legality constituting inalienable guarantees for the parties and for the arbitrator as well. Compliance
with the principles in question will favour the use of international arbitration in a wider legal, cultural
and geopolitical perspective. These principles can be summarized as follows:

(a) The arbitrators should strictly adhere to the parties’ contractual intent as regards the
implementation of proceedings aimed at solving disputes. In particular, their primary task is to
establish whether the parties seek an adjudicatory method (arbitration), as opposed to a non-adjudicatory
method (conciliation, mediation or other dispute resolution methods) for the settlement of their
difference; ‘

(b) The arbitrators may settle the dispute in equity, or ex aequo et bono, only upon the parties’
express authorization;

(c) The arbitrators should be independent of the parties, neutral and impartial, and their
qualifications should not be restricted on grounds of nationality, religion, political belief;

(d) The method for designating and appointing the arbitrators should always ensure that the
above-mentioned principles are fully complied with;

(e) When signing the arbitration agreement States and other public entities should be deemed to
have waived any and all sovereign prerogatives and immunities;

(/) In international trade no national laws should be successfully invoked to contravene contractual
obligations into which States or other public entities have freely entered, nor should said States or
public entities be permitted to successfully challenge, after the difference has arisen, their obligation
to appear in arbitration;

(g) Whether or not international arbitration is made the object of ad hoc legislation, its specificity
should be recognized by national legislators and judiciaries, and its regulations should be substantially
patterned upon principles compatible with the provisions of the 1958 New York Convention and the
philosophy which has inspired the UNCITRAL Model Law;

(h) In establishing procedural rules, the arbitrators should see that fair standards are set, ensuring,
inter alia, the parties’ basic right to be heard and to debate on equal terms;

(i) In international trade the grounds upon which an award may be set aside should be the same

as those upon which recognition and enforcement of the award may be refused, and the scope of such
grounds should substantially coincide with the provisions of the New York Convention;
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(j) When invoked in the realm of international trade, the ground of public policy should be
narrowly construed and its ambit should be confined to international public policy as opposed to
national (or domestic) public policy.

The topic of public policy opens the door to an ulterior consideration.

Article V(2) of the New York Convention provides that the competent authority in the country
where recognition and enforcement are sought may refuse the same if the subject-matter in dispute is
not capable of settlement by arbitration or if the exequatur would be contrary to the public policy of
that country. '

Public policy defences are known in the domain of enforcement of foreign judgements as well as
that of arbitral awards. It should be stressed, however, that at present in arbitration matters such
defences are seldom invoked with success. National judiciaries have generally upheld the distinction
between international and domestic public policy, whereby the public policy ground for refusal of the
exequatur under the New York Convention should be construed narrowly. In other words, under this
circumscribed public policy doctrine, only international public policy, and all violations thereof, come
into play as grounds for refusing recognition and enforcement under the New York Convention.

The notion of arbitrability is the source of frequent difficulties as it still varies in the light of the
different systems. In common-law countries wider and more flexible criteria are used in defining the
scope of arbitrability. In civil-law countries the approach is generally narrower. The arbitrability of
the dispute represents a serious problem with particular reference to certain matters likely to be the
object of differences submitted to arbitration in connection with problems arising out of the
interpretation and/or performance of contracts which have become very frequent in contemporary
business life. Reference is made, inter alia, to the field of industrial property (know-how, technical
assistance, patent and trade-mark licences or assignments), as well as to issues touching upon the
enforcement of antitrust laws and certain branches of the law of unfair trade practices. At the root of
the problem there lies the finding that when facing imperative (or mandatory) rules often reflecting
public policy issues, it is hard to discriminate between disputes touching directly upon the source of
an exclusive right (i.e. the grant of a patent or a trade mark) and disputes where such rights can be
severed from a set of contractual provisions, arbitrable as such. Even in the field of antitrust and unfair
trade practices, it is equally difficult to draw a line between disputes strictly connected with imperative
prohibitions reflecting public policy issues (such as the relevant provisions of the United States
Sherman or Clayton Acts, or else articles 85 and 86 of the EEC Treaty or articles 65 and 66 of the
European Coal and Steel Community Treaty) and disputes which merely touch upon contractual rights
falling within the power of disposal of the parties.

In arbitration the issue of arbitrability branches out into a wider problem, that is, whether the
arbitrators should take into account public policy issues which do not strictly pertain to the laws
applicable to the subject-matter in dispute, whenever such issues have a bearing upon the possibility
for the award to be enforced in a country other than that where the arbitration takes place or under laws
other than those applicable to the subject-matter referred to arbitration. This topic is of great
importance for its manifold aspects, and it should be also assessed in the light of the EEC Convention
on the Law Applicable to Contractual Obligations, adopted at Rome in 1980. In competition matters
the issue is further complicated by the fact that on both sides of the Atlantic the theory of
extraterritorial application of the antitrust laws has gained the full status of citizenship.

Especially in the light of civil law systems, the notion of arbitrability should be traced to the basic

prerequisite that the rights in dispute be disposable by the parties, i.e. that one is facing rights that can
be disposed of by means of contractual instruments. This traditionally narrow approach, which may
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seriously affect the ambit of arbitrability, tends to fade away when confronted with legislations setting
less severe requirements whereby the ambit of the matters capable of settlement by arbitration appears
wider. However, even when confronted with a persistent adherence to the traditional criteria defining
arbitrability, as is still the case in many civil law countries, doctrinal opinions and court holdings have
now evolved through a recourse to the notion of principal finding as opposed to that of findings
occurring only incidenter tantum (incidental findings). In the first instance, where arbitrability is
excluded, the non-disposable right is the object of the principal claim, or else of an incidental finding
to be adjudged with the effect of res judicata; in the second instance, where arbitrability is admitted,
the non-disposable right merely refers to a preliminary issue, which is not going to become part of the
res judicata. ‘

The same distinction applies whenever a limit to arbitrability is set with reference to disputes
requiring, under the applicable law, the obligatory participation of the Public Prosecutor (Ministére
public, who in the civil-law systems generally belongs to the judiciary). In deciding upon such
obligatory presence, paramount consideration should be given to the fact that the subject-matter calling
for the participation of the Public Prosecutor constitutes the object of claims which are going to fall
within the scope of the res judicata. Otherwise, when the debated issues are merely preliminary in
nature, and their decision is not going to become part of the res judicata, no obligation exists for the
Public Prosecutor to participate in the proceedings. The separate treatment of the two situations is of
the essence, because the arbitrability is excluded only when the participation of the Public Prosecutor
is found to be obligatory.

Under the principles so sketched, within the same dispute, disposable rights can be distinguished
from non-disposable rights, thus allowing a margin of arbitrability in fields which would otherwise be
totally precluded to the arbitrators, such as patents, trade marks, antitrust matters and, more generally,

fields falling within the scope of public regulation of business, wherein the sphere of activity open to
purely contractual discipline appears severely reduced.

The above remarks demonstrate that if a pragmatic approach were not adopted as regards the width
of arbitrability, the arbitral function as such would suffer grave limitations. This reference to
pragmatism allows a final remark. Practice, a word which has often echoed in this illustrious
conference hall, is not a synonym of pragmatism. With the latter expression one defines a doctrine that
privileges the practical bearing of assertions and actions upon the reality of human interests. However,
pragmatism certainly does not exclude the recourse to theoretical speculation for the building-up of the
premises and principles whose practical effects are going to impinge upon concrete interests of the
parties.

The doctrine developed in civil-law countries, whereby the scope of arbitrability is pragmaticglly
extended, offers the best example of this assumption. Classical principles of procedure, mainly
theoretical in nature, have been used to bring about an eminently practical result.

This finding should sound as a warning against a commonplace often resounding in legal
gatherings, and consisting in an indiscriminate hymn to practice which seems to forget that behind any
sound and correct practice there lies an impeccable theoretical support.

JOHN TOWNSEND -
Attorney, Washington, D.C.; Law and Corporate Counsel Committee, American Arbitration Association

Discovery (as United States lawyers use the term) began to take its present shape during the 1930s
as a reaction to the old rule of trial by ambush. Gradually, in the view of many, the cure has become
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worse than the disease. It is not uncommon, in United States civil cases, for discovery to last for years
and to account for three-quarters of the lawyers’ time devoted to the case. Many non-United States
lawyers point with horror to discovery as the main reason for avoiding United States litigation. The
word itself can hardly be uttered in polite European company.

Many of those same lawyers point to discovery as the main reason for avoiding United States
arbitration. There is some reason for this. United States litigators, sitting as arbitrators, are more likely
to be disposed to allow parties to conduct discovery of each other than non-United States litigators, or
non-lawyer United States arbitrators. Even among United States practitioners, there may be a feeling
that discovery in arbitration has gone far enough. In a recent poll on arbitration informally conducted
by the American Arbitration Association (AAA), 56 per cent of those responding thought that discovery
should not be encouraged in arbitration.

In fact, at least in international cases, a consensus seems to be emerging on an appropriate degree
of discovery or, to use a more generally accepted term, pre-hearing exchange of information. The aim
seems to be to provide each side with sufficient detail about the other side’s case to permit preparation
and to prevent surprise. At the same time, there clearly is great reluctance to embrace the United States
system of allowing a party to find out what information and documents in its opponent’s possession
might be helpful for its case. There is even more reluctance to allow United-States-style depositions:
examinations of adverse witnesses under oath in advance of trial.

The new AAA International Arbitration Rules thus provide as follows:

(a) That the tribunal may order each party to deliver to the other a summary of the documents
and exhibits that party intends to present (Article 20.2);

(b) The tribunal may order parties to produce other documents or evidence it deems necessary
or appropriate.

These provisions are consiétent with the International Bar Association Rules of Evidence and with the
UNCITRAL Arbitration Rules, (article 24), which together have established the international norm for
many years.

The ICC rules are less forthcoming, and depend more on the arbitrator’s power to use the powerful
weapon of the negative inference to enforce production of documents. But ICC practice does not seem
terribly different.

United States litigators often initially feel hobbled by the inability to ransack their opponents’ files
at will and to take depositions. But in recent surveys accompanying consideration of revisions of the
AAA domestic commercial and securities arbitration rules, no significant body of opinion has emerged
in favour of more discovery.

United States and international practice seem to be moving more in line with each other, providing
enough exchange of information to avoid surprise and to join issue fairly, but not allowing the
unlimited exploratory discovery often found in United States litigation. Both United States and
non-United States lawyers doubtless feel they give up something to achieve this balance. But the result
is a movement toward a fairly flexible, economical and effective system. An international consensus
thus seems to be successfully building up around a solution first clearly formulated in the UNCITRAL
Arbitration Rules in 1976.
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With the exception of some international transport conventions,’ international conventions do not
generally mention their application by arbitrators. The 1958 New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards regulates the judicial enforcement of arbitration
agreements and arbitral awards to facilitate the submission of disputes to arbitrators as well as the
international currency of awards. As its name indicates, the New York Convention is designed to be
applied by national tribunals. Although the New York Convention makes no reference to its application
by arbitrators, a significant number of awards, refer to, apply, and interpret the New York Convention.
For this reason, to fully understand the scope of the Convention, this speech deals with the arbitrators’
application and interpretation of the New York Convention.

Conditions of the application of the New York Convention by arbitrators

Article I of the New York Convention defines the field of the Convention’s application. It gives
a two-tier definition of enforceable foreign arbitral awards. Such an award is an award either made in
the territory of another country or not to be considered as domestic in the country where its recognition
or enforcement is sought. Article I does not mention the kind of arbitration agreements falling under
the Convention’s scope of application. The Convention covers agreements for arbitration in a country
other than the country where enforcement of the arbitration agreement is sought. In addition, arbitration
agreements involving at least a foreign national party or relating to a dispute arising out of international
trade remain within the scope of the Convention.?

A The Convention does not govern arbitration proceedings. Accordingly, in one award, applying
the Rules of the Netherlands Oils, Fats and Oilseeds Trade Association, an arbitral tribunal declined
to apply the New York Convention because it:

.. ."deals only with the recognition and enforcement in a Contracting State of arbitral awards
made in another Contracting State. The Convention does not contain substantive provisions
which are directly applicable to the determination as to the competence of arbitrators
according to the law of the country in which the arbitral award is rendered. The arbitrators
are therefore not bound by the Convention in determining their competence. The question
whether in the present case there exists a written agreement within the meaning of article II,
paragraph 2, of the Convention therefore does not have to be answered by the arbitrators."

The arbitral tribunal’s decision stems from the premise that only national tribunals can apply the
New York Convention. In sharp contrast, a majority of the awards dealing with the validity of the
arbitral clause apply the New York Convention. These awards rely on the arbitrators’ authority to
determine their own jurisdiction. Indeed, when their competence is challenged, arbitrators should, at
the outset, examine the validity of the arbitration agreement from which their power to arbitrate derives.
When the arbitration agreement is, to use the language of article II, paragraph 3, null and void,
inoperative or incapable of being performed, national tribunals would assume jurisdiction.® This was
clearly stated in ICC case 5103:°

"De deux choses I'une en effet. Ou bien [la convention d’arbitrage] est valable et attribue
compétence pour connaitre d’ une demande alternative aux-arbitres: les tribunaux judiciaires
doivent alors, si elle est invoquée devant eux, en le constatant, se déclarer incompétents.
C’est ce que décide la Convention de New York du 10 juin 1958, dans son article II,
paragraph 3 . . . et le tribunal de son c6té, dans les mémes conditions, se reconnaitra
compétent. Ou bien au contraire la convention d arbitrage n’a pas été invoquée par le
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défendeur, ou est nulle, ou ne vise pas le différend porté devant le juge judiciaire et celui-ci
se déclarera compétent par application des régles de son for, tandis que I arbitre renoncera
a connaitre de ce litige."

Similarly, an arbitral tribunal constituted under the Rules of the Netherlands Hide and Leather
Exchange Association decided:

"Article II, paragraph 1 of this Convention requires that the arbitration agreement be in
writing. Article II, paragraph 2, provides that the term agreement in writing shall include
an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained
in an exchange of letters or telegrams. According to the prevailing interpretations by the
Courts in the various Contracting States, article II, paragraphs 1 and 2, constitutes an
internationally uniform rule for the formal validity of an arbitration agreement, which rule
does not leave any room for the applicability of domestic law."®

This holding rests on the uniform character rule of article II of the New York Convention. This
reasoning appears to be adopted in a host of other cases where arbitrators have referred to the
conditions set out in article II for ascertaining the validity of the arbitration agreement.” Because of
their uniform character, the standards of article I prevail over the requirements otherwise imposed by
national laws which, if applied, would invalidate the arbitration agreement and render the arbitrator
incompetent. More generally, as it will be examined below, arbitral tribunals think that the
requirements of article II concerning the form of an arbitral clause are sound rules for deciding the
validity of arbitration agreements. However, in many cases, the arbitration agreement may not comply
with the requirements of article II. In view of upholding these agreements, the arbitrators may turn to
the more-favourable-right provision of article VIL

A valid arbitration agreement is one of the required conditions for the enforceability of an award.
Evidently, article V of the Convention dealing with the enforcement of awards is primarily written for
national tribunals. The legislative history of the Convention reveals that the drafters of the New York
Convention were principally concerned with improving the conditions of the international movement
of awards.® For this reason, enforceability of the award is frequently discussed before arbitral
tribunals. This is so, in particular when the arbitrators’ competence is challenged for lack of
arbitrability of the subject-matter of the dispute or when their decision may appear to be contrary to
the public policy requirements of the potential place of enforcement. Judges are faced with the New
York Convention, and therefore arbitrators too have to take its provisions into consideration.
Application of article V by arbitral tribunals forms part though of the more general question whether
arbitrators should be concerned with the enforcement of their decision. To start with, arbitrators should
have regard to the validity of the award in the country of origin because, notwithstanding the
increasingly recognized autonomy of international arbitration, annulment of their decision in the country
of rendition will often preclude its enforcement in othér countries. Indeed article V(1)(e) of the New
York Convention bars recognition or enforcement when the award has been set aside by a competent
authority of the country in which, or under the law of which, that award was made. It should be noted
in passing that article II may not be invoked in the country of origin because the New York Convention
addresses neither annulment of the award nor enforcement in such country. Once this threshold
question is resolved, arbitrators should then deal with the enforcement problem of their award.
Article 26 of the ICC Rules invites the arbitrator to make every effort to make sure that the award is
enforceable. Certainly, it is incumbent upon the arbitrators to render an award with an eye towards
enforcement difficulties so as not to frustrate the intent of the parties to have their difference finally
decided by an out-of-court settlement. Conceivably, the arbitrators’ concern with enforceability is
limited to an examination of the conditions prevailing at the most likely places of enforcement, such
as the home countries of the parties where assets are often situated.” In all these circumstances, a

232




significant number of awards refer to the relevant provision of article V. But in the country of
origin, setting aside may not occur on the basis of non-compliance with article II, as the New York
Convention addresses neither annulment of the award nor enforcement in the country of origin. The .
provisions of article V of the New York Convention have been reproduced in other international
instruments and have been incorporated in national arbitration laws."! The grounds for enforcement
are therefore converging and, in this regard, the conditions of article V could be especially considered
by arbitral tribunals.

The New York Convention’s field of application may be restricted by two reservations. Article
I(3) leaves the possibility open for the Contracting States to limit the applicability of the Convention
to awards made in the territory of other Contracting States (reciprocity reservation), as well as to the
disputes considered to be of a commercial nature under the law of the forum (commercial reservation).
Courts of a Contracting State should enquire whether the tests for the New York Convention’s
applicability are met. It follows that they are bound by the international conventions ratified by the
legislation forum and by the reservations made to such ratification or adhesion. Unlike national courts
which represent a sovereign, arbitrators derive their authority from the parties. Therefore, an
international treaty should at first be observed by an arbitral tribunal when the treaty’s provisions are
incorporated in the legal systems governing substantive or procedural issues. To decide the validity
of an arbitration agreement, arbitral tribunals would generally refer to a legal order that incorporates
the requirements of article II or of article V(1)(a). The same would hold true when the arbitration is
held in a country that has signed the Convention. In the ICC award 6379" the arbitrators declared
that:

"The present dispute is characterized by the fact that the parties are legal entities having -
at the moment of conclusion of the arbitral clause - their seat in Italy and Belgium
respectively, i.e. in two Contracting States other than the Contracting State in the territory
of which the arbitral award shall be made . . . hence, all requirements of Article 2 of the
New York Convention of 1958 . . . are met in this case.”

Other arbitral tribunals, however, have applied the New York Convention without inquiring
whether the concemed jurisdictions have ratified the Convention.”” Such a view stems from the
proposition that the principles enshrined in the New York Convention are of general interest for
arbitrators. Furthermore, the suggested approach would buttress the universality of the New York
Convention. Even arbitrators who refer to the ratification of the Convention do not verify whether the
concerned jurisdictions have all ratified the Convention. To a certain extent, this attitude may be taken
to support the foregoing view that the arbitrator may apply the Convention whether or not a concerned
jurisdiction has ratified the Convention.

Interpretation of the New York Convention

Arbitrators have interpreted the New York Convention in line with its letter and spirit. The
uniform character rule of article II has been widely recognized by arbitrators; they have held that the
requirements of article II supersede the provisions of municipal law."* The uniform character of
article II implies that its conditions with respect to the formal validity of arbitration clauses constitute
both maximum and minimum requirements. One arbitral tribunal has, however, decided that the
Convention:

"does not lay down in its Article II, paragraphs 1 and 2, a requirement of a written form for

the arbitration agreement. In any case, the Convention does not prevent the parties from
concluding an arbitration agreement orally or in another form." 1
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Article VII(1), as written, leaves room for ambiguity as to whether the more-favourable-right
provision should apply in the context of Article II. Two arbitral tribunals have clearly stated that
article VII(1) upholds the validity of an arbitration agreement if less stringent conditions than the
written form requirement of article II are recognized by national laws or by another international treaty.
In one award rendered under the Rules of the Netherlands Arbitration Institute, the arbitrators declared
that:

". .. should they reach the conclusion that there is no such agreement, they will have to
ascertain whether there is an agreement to arbitrate which is valid under some applicable
domestic law or under some treaty other than the New York Convention. This is confirmed -
by the first sub-paragraph of Article VII of that Convention."'®

The written form requirement of article II has been extensively discussed by arbitrators as well
as by national courts. An exchange of telexes is considered as tantamount to an exchange of letters
or telegrams and is therefore sufficient for the written form requirement.” When parties have not
made reservations to the terms of reference, such document may constitute an arbitration agreement
within the meaning of article IL.'* An arbitration clause may not be signed in the case of an exchange
of letters or cables.”” A tacit or oral acceptance of an arbitration would not meet the conditions of
an exchange of written communications. In one case, the confirmation of sale and its addendum sent
to the buyer both contained an arbitration clause. These documents were never forwarded back to the
seller and remained unsigned by the buyer. The arbitrators held:

"In this connection, we would further point out that the requirement of a written expression
of consent by both parties is not fulfilled if one of the parties does not react to a confir-
mation (containing an arbitral clause) emanating from the other party."® -

Relying on the spirit of article I, another arbitral tribunal decided that a party’s reference, in a
subsequent written communication, to a contract containing an arbitration clause satisfies the exchange
in writing requirement of article II.>* In some other cases, the arbitration clause was contained in a
charter party to which the bill of lading referred, or in general conditions of sale to which the standard
conditions supplied by one party made reference, or in a contract which a second contract referred to
explicitly.? In these cases, as one arbitral tribunal held, the language of article II requires that the
opposing party be aware of the existence of an arbitration agreement:

"It may be true that Article II does not require the existence of a written document
specifically spelling out the full text of the arbitration agreement. The document must
however be such as to lend itself to a construction so as to prove the intention of both parties
to be bound by an arbitration agreement."”

Article IIT of the Convention, which, besides setting out rules of procedure for enforcement of
awards, contains a requirement to recognize awards falling within the Convention as binding, has also
been considered in one case, therefore demonstrating that all articles and provisions of the New York
Convention may be of interest to arbitrators.* Arbitrators have applied the uniform conflict rules
considered in article V(1)(a) for determining the law applicable to the arbitration agreement.25

One arbitral tribunal has relied on Article V(1)(d) of the New York Convention, which submits
in the first place the arbitral procedure to the agreement of the parties, to decide that arbitration
proceedings may be detached from the national laws:

"This was well expressed in the New York Convention of Jume 10, 1958 . . . under

Article V(1)(d) of which recognition or enforcement of a foreign arbitral award may only be
refused if either the composition of the arbitral authority or the arbitral procedure was not
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in accordance with the agreement of the parties, or, failing such agreement, not in accordance
with the law of the country where the arbitration took place."”

Finally, as to article V(2), arbitrators have stressed that the public policy exception includes only
what is necessary to safeguard the political, social and economic concepts of the forum’s legal
system.”’

Conclusion

Arbitrators should be encouraged to apply the New York Convention. The two main concerns
underlying the New York Convention (the enforcement of the arbitration agreement and the
enforcement of the award) demonstrate that the Convention is intended to be applied by national
tribunals. Conversely, arbitrators, who are not public authorities, are not the direct addressees of its
provisions. There is, however, no reason for arbitrators to disregard the New York Convention as this
Convention is in force in more than 80 countries, and as it reflects a consensus of the international
community on the most currently disputed issues in international arbitration. Whenever such problems
arise, arbitrators should pay heed to the New York Convention, not because they are bound by the
Convention by reason of its ratification, but as a source of inspiration. To this effect, application of
the Convention by arbitrators, which was not contemplated by its drafters, would serve as a major
source for the unification of the law relating to the international settlement of disputes in commercial
matters, which UNCITRAL has committed itself to achieving.

JAN PAULSSON
Attorney, Paris, Users’ Council, London Court of International Arbitration

The challenge is not to eradicate commercial conflicts. After all, this could be effected simply
by eliminating trade altogether - which is the opposite of what we wish to achieve. Rather, the
challenge is to reduce the disruptiveness of business disputes.

International unification of commercial law and practices clearly contributes to this goal. If the
resolution of disputes abroad were thought to entail hidden and unspeakably dangerous traps that would
test the survival skills of the most ingenious, that would be an incentive to avoid international
transactions. But if to the contrary it is perceived that the occasional and statistically inevitable dispute
will be disposed of in a fair and predictable manner, and that its result will be given practical effect,
such mental barriers fade away.

Much has been donme already. Various international bodies have promulgated rules for
international arbitration which reflect a remarkable consensus as to the broad principles of a neutral
process. And of course the achievement of the New York Convention with respect to the enforcement
of awards has been nothing less than towering.

But much remains to be done, particularly outside the area of trade among the highly industrialized
countries. I would like to mention two areas of great practical importance where further unification
efforts would appear most useful.

First, the effectiveness of implementation of the New York Convention in countries where it has
been rarely used. Iam not referring here to whether the Convention is applied correctly, but whether
it is allowed to apply at all. A number of countries have ratified the Convention without subsequently
passing implementing legislation. The effect is that judges simply do not acknowledge the Convention
as being binding on them. Another country recently adopted implementing regulations which
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erroneously provide that foreign awards will be enforced only if the enforcing country’s diplomatic
officers in the place of arbitration certify that the party seeking enforcement is a national of a country
which is a party to the Convention. This is an impermissible addition to the requirements of the
Convention. The courts of yet another country require a 10 per cent registration fee for an enforcement
action as though the dispute were going to be heard for the first time on merits.

Such obstacles to proper application of the Convention obviously have serious adverse
consequences in practice. The truth is that lawyers in quite a few countries, after assuring that in
principle their country is a party to the New York Convention, have not the faintest idea of how it
could be made to work concretely.

Because I have the strong sense that these impediments result more from unawareness than from
obstructionism, I feel it would be valuable for UNCITRAL to conduct a survey as to the purely
procedural mechanisms which various countries have put into place to make the New York Convention
operative. I am not referring to the substantive criteria for the enforcement of arbitration agreements
under article II of the Convention, nor to the enforcement of awards under article V. Professor van den
Berg and others are already doing an admirable job of surveying the way the Convention is being
applied. Iam referring to the more basic issue of whether the Convention has been properly made part
of the procedural apparatus of various legal systems. The very existence of such a survey would
increase awareness, and would hopefully create incentives for individual countries not to be seen as
laggards in the "hit parade” of dutiful implementation of the Convention, which, after all, should be
viewed as a benchmark of true acceptance of the transnational legal process.

My second area relates to awards of interest in international commercial arbitration. This is a
matter of an enormous and yet too often disregarded practical effect. In many disputes, the isolated
controversy over interest is quantitatively superior to all of the substantive claims put together. This
is troublesome enough in the context of a purely national dispute, but it is far worse in the international
sphere due to the vast differences between national laws. Some legal systems are unclear as to whether
arbitrators may award interest at all. Other systems make more or less comprehensible distinctions
between interest computed before the claim is raised, interest running during the course of the
proceedings, and post-award interest. Some add yet another layer of complexity by distinguishing
between liquidated claims for damages, which are limited to a defined so-called legal rate of interest,
and non-liquidated damages, with respect to which interest may be incorporated at commercial rates.
None of this is helped by the fact that these standards, often poorly understood even within national
legal systems, are yet less confidently applied by international tribunals composed of arbitrators of
different nationalities. Dare I add that there are some countries which consider the issue of interest to
be part of the law of remedies and therefore ruled by the lex fori, whereas others consider that interest
is a matter for the substantive governing law?

In a nutshell, depending on the arbitrator’s choice and understanding of applicable law, recovery
on account of interest may range from 0 to 20 per cent per annum. If one considers that an
international dispute may take some years to be resolved, the practical importance is obvious. And of
course with respect to post-award interest, an award which runs at an interest of 5 per cent or less may
be an invitation to resist compliance.

The result is that two identically valid claims may be given vastly different values depending on
which law is chosen to govern, and how it is applied. Given the multiplicity of potential claims to
applicability, particularly in the context of complex international contracts whose centres of gravity are
debatable, this is obviously an area that cries out for efforts of harmonization.

I leave for another discussion the question of who is best suited to initiate such efforts.
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Background

The Cairo Regional Centre for International Commercial Arbitration (hereinafter the Cairo Centre)
is a non-profit independent international organization. Its activities aim at contributing to economic
development in the countries of Asia and Africa through the specialized services provided in the
settlement of international trade and investment disputes. This is done through fair procedures and an
independent forum, both of which constitute a complete system providing the benefits of a quick,
efficient and inexpensive mechanism for dispute settlement.

The establishment of the Cairo Centre has gone through the following stages:

(a) January 1978. The decision of the Nineteenth Session of the Asian-African Legal
Consultative Committee (hereinafter the Committee) to establish several arbitration centres within the
Afro-Asian countries;

(b) January 1979. The agreement concluded between the Committee and the Government of
Egypt for the establishment of the Cairo Centre;

‘(c) December 1987. The Headquarters Agreement concluded between the Committee and the
Government of Egypt, which guarantees that the Cairo Centre will enjoy all the privileges and
immunities of independent international organizations in Egypt;

(d) July 1989. The agreement concluded between the Committee and the Government of Egypt
for the permanent financial and structural arrangements of the Cairo Centre.

The role of the Cairo Centre and its activities may be summarized in a principal direct role and
an indirect role which is of no less importance than its principal role, taking into consideration its
impact on the investment climate in general. The principal role is providing for arbitration and
conciliation according to the UNCITRAL Arbitration Rules. Technical expertise could also be provided
under the auspices of the Cairo Centre.

The indirect role of the Cairo Centre consists in the provision of training programmes organized
by it for nationals of Asian and African countries. These programmes are prepared and conducted by
selected highly qualified experts and arbitrators from all parts of the world. The programmes aim at
creating a generation of Asian and African arbitrators who would be one of the principal elements in
the progress of the countries of the region. The programmes also help promote arbitration in the region
generally. :

In addition to the training programmes, the Cairo Centre also organizes specialized conferences
and seminars in the various fields of dispute settlement. The electronic data bank within the Cairo
Centre provides all necessary information about the developments in international conventions, national
legislations, rules and jurisprudence in the field of trade and investment in the region and with reference
to international commercial arbitration and other amicable means of dispute settlement. This service
is available for all who contact the Cairo Centre, whether they are legal researchers and scholars or
parties to disputes, or individuals and organizations.

237




Though the decision to establish the Cairo Centre was adopted by the Asian-African Legal
Consultative Committee in January 1978, the necessary financial and administrative preparations which
had to be completed enabled it to be operational only in 1983.

Arbitration under the auspices of the Cairo Centre includes the benefits of ad hoc and institutional
arbitration. Arbitration cases are administered under the UNCITRAL Arbitration Rules. The Centre
also provides assistance to the parties in the enforcement of arbitral awards, which is a very important
benefit provided for the parties whose arbitrations are administered by the Cairo Centre.

The Centre’s schedule of administrative and arbitrators’ fees keeps the costs of dispute settlement
at very reasonable standards compared with other arbitral institutions. The total number of cases
registered with the Centre to date is 31 international arbitration cases. The average time period for the
settlement of the arbitration cases is a record time compared to the average time in other arbitral
institutions.

The Cairo Centre established in July 1989 the Institute for Arbitration and Investment (hereinafter
the Institute) to operate under its auspices. The establishment of the Institute was a step to consolidate
and further support its efforts in organizing conferences, seminars and training programmes as well as
research activities, of which the most important was the Conference on International Commercial
Arbitration and the Promotion and Protection of Foreign Investments in the Afro-Asian Region,
organized in cooperation with the UNCITRAL secretariat and held at Cairo from 10 to 21 March 1988.

The Institute is entrusted with the responsibility of organizing conferences, seminars and training
programmes as well as fostering and promoting research and the publication of periodicals and other
publications. The Institute also supports all countries of the region, including their nationals, in
providing information and data in the fields of international trade and investment.

The different array or roles entrusted to the Institute may all be categorized under the indirect
objectives of the Cairo Centre; however, they are of vital importance to the Cairo Centre’s direct
objectives and enable it to further develop its activities in training and research and to undertake its
objectives in harmony and efficiency.

Against this background, which reflects a future view of its roles and objectives, the Cairo Centre
considered the creation of a generation of qualified businessmen, legal scholars and arbitrators one of
its main objectives.

Since its establishment the Cairo Centre has organized to date four international conferences and
nine international training programmes. FEach training programme was attended by more than
10 nationalities of the region. Other training programmes are planned to take place in other countries.

In all these conferences and training programmes the need for harmonization and unification of
international trade law was one of the main issues. The objective of stressing this need is not merely
for the material advantages that could be realized, but because international trade has its great influence
in strengthening mutual understanding, confidence and collaboration between different nations with
different social and economic backgrounds. Three main subjects are always present in all the
promotional activities of the Centre: the New York Convention of 1958, The United Nations
Convention on the Carriage of Goods by Sea, 1978, and the UNCITRAL Model Law on International
Commercial Arbitration.




Role of the Cairo Centre in promoting the New York Convention

The importance and usefulness of the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards were stressed in the above-mentioned programmes and in other contacts
with the countries of the region, and adherence to it was always promoted. In these programmes
instructors used to explain that the New York Convention, by its very existence, by its permanent
application, by its gaining a singular momentum, has established comity - a concept known to public
international law - between the trading nations, whether signatories or not. No longer can one escape
these certain standards of common practice or private or institutionalized administration of arbitral
procedure, including mutual respect, self-restraint and self-discipline, growing awareness of an arbitral
establishment and a 34-years tradition.

Thus, judges and lawyers who are involved in the enforcement of foreign arbitral awards in the
region and who are always invited to the above-mentioned programmes are becoming more familiar
with the New York Convention.

Alexandria Conference of 1992 on Maritime Arbitration and the Promotion of the United Nations
Convention on the Carriage of Goods by Sea, 1978

In its endeavour to become an organization with extended arbitral jurisdiction, the Cairo Centre
took a great leap forward by establishing a new branch specialized in maritime arbitration at
Alexandria.

The advantages for establishing this new branch at Alexandria, the largest Egyptian port on the
Mediterranean Sea, are great for all Afro-Asian countries of the region which will find for the first time
a specialized Centre for maritime cases established under the auspices of the Committee.

A conference on maritime arbitration is planned on the occasion of the inauguration of the Centre
at Alexandria at October 1992. The United Nations Convention on the Carriage of Goods by Sea is
going to be one of the most important items in the programme.

Role of the Cairo Centre in promoting the UNCITRAL Model Law on International Commercial
Arbitration

International arbitration is by its vocation universal. No one can doubt that arbitration, in its very
essence, is a phenomenon expanding its roots to a cultural habitat exceeding the bounds of law in a
narrow sense.

Thus, the principles stemming from the international conventions should prevail over national laws
on arbitration, so that purely domestic peculiarities should not be raised as obstacles to the
implementation of arbitral proceedings and to the recognition and enforcement of arbitral awards.

One of the most important objectives in the field of international commercial arbitration is that
evasive and dilatory tactics brought about by the parties should not be allowed to succeed in frustrating
the arbitration or in opposing recognition and enforcement of foreign arbitral awards. Moreover,
adequate conditions should be always ensured to provide for the appointment of neutral and impartial
arbitrators 50 as to prevent the parties themselves from paralysing the arbitration from its inception
through the mere failure to designate their arbitrators and to agree upon the third arbitrator. Fair
procedural principles should always prevail, so as to allow the parties to put forward their claims and
raise their defences, without ever forgetting that international arbitration is a living reality which takes
place every day.
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Thus, when the UNCITRAL Model Law on International Commercial Arbitration was adopted by
UNCITRAL and by the General Assembly, fulfilling the main requirements for international
commercial arbitration, the Model Law was one of the main items in the Cairo Centre’s promotional
activities. The Minister of Justice of Egypt replied positively to the Cairo Centre’s memoranda
concerning the Model Law. The suggestion of the Cairo Centre to establish a Committee in the Cairo
Centre to prepare a draft law on international commercial arbitration for Egypt was accepted. The
Committee was presided over by Professor Mohsen Shafic, and included among its members Professor
Samia Rashid, Professor Samia El-Sharkawi and the Director of the Cairo Centre. After several
meetings in the premises of the Cairo Centre the draft law was prepared.

Having been examined by the Legislative Department of the Ministry of Justice of Egypt, this
project is now ready to be submitted and adopted by the Egyptian People’s Assembly at its current
session. Once finally adopted, the Cairo Centre will hold an international conference in order to
highlight the wider perspectives which this law offers in the field of international commercial
arbitration.

The draft law was distributed to some interested departments and institutions in the Arab countries.
Some States are also considering drafting their own legislation adopting the Model Law.

New Egyptian draft law is prepared as lex specialis in the Egyptian legal system

The reform committee decided to work on the reform of the rules pertaining to arbitration in
international business relations. At the same time, it was noted that the amendment of the Code of
Civil and Commercial Procedures (CCCP) could lead to opposition from traditionalists refusing the
modern tendencies reflected in the UNCITRAL Model Law, which favours the liberation of arbitration
from the old nationalistic dogmas by recognizing to a large extent its autonomy vis-a-vis the domestic
State courts. Thus, the draft law was prepared as an independent legislation and as a lex specialis in

the Egyptian legal system to be applied basically in international commercial arbitration. However, the
draft law permitted the application of domestic arbitration if the parties agree to that.

The proposed law would accordingly be achieved without amending the provisions of the CCCP,
which would remain applicable to domestic cases falling outside the scope of the new lex specialis.

According to the language adopted by the committee, all disputes relating to trade, investment or
business or other economic relationships are covered by the draft. The drafting committee left no
chance for evading submission to the new legislation when promulgated by claiming that the
relationship is not deemed to be commercial under the domestic law, with all the consequences resulting
therefrom in terms of non-arbitrability or the introduction of a pseudo-distinction between matters
arbitrable abroad and matters which can only be the subject of arbitration in Egypt.

Moreover, the reform committee decided that non-arbitrability should be defined by a single
clearly stated criterion: matters which cannot be subject to settlement. A contrario any matter that the
parties can settle by their mutual consent, either in court or out of court, would be considered by its
nature as arbitrable, and no reference is made to the concept of public policy matters which had been
utilized in the past to unduly restrict the scope of arbitrable matters.

The draft law also provides that the parties are free to choose the place of arbitration, and they
are free to choose a place outside Egypt.




Meaning of International Arbitration in the draft law and its territorial scope of application

The committee followed the same criterion contained in the Model Law for the purpose of
determining the cases in which the arbitration can be characterized as international.

The committee has found it appropriate to provide that arbitration is considered also international
in all cases where the parties have agreed to refer to an international organization or centre for
arbitration in accordance with the rules made applicable by that organization or centre. Hence, an
arbitration agreed to be conducted under the auspices of the ICC, the AAA or the Cairo Centre will
always be considered as "international” even if taking place among Egyptian parties in relation to what
could normally be considered as a domestic relationship.

The committee adopted the same policy in the provisions of the draft Law which determine the
geographical scope of application of the new law. The draft law clearly indicates that the provisions
of the new legislation are not simply of territorial application, in the sense of being intended to govern
only those arbitrations taking place within the country. On the contrary, the new law could have
extraterritorial application if the parties agree to choose the new Egyptian legislation as the applicable
law on the arbitration.

The Committee adopted a liberal attitude with regard to the possible extraterritoriality of the new
Egyptian law on arbitration. The new draft law provides for the freedom of the parties to choose the
lex arbitri to govern an arbitration taking place in Egypt.

Following the UNCITRAL Model Law, the draft law makes it clear that the choice of the
arbitrators is not required to be undertaken by the parties themselves. Accordingly, it puts an end to
the abusive recourse to article 502, paragraph 3, of the CCCP to claim that the appointment of the
arbitrators by third parties is contrary to a rule of domestic law deemed to be of public policy.
Moreover, the draft law recognizes the autonomy of the arbitration clause, and clearly prescribes that
the domestic courts must give it full effect by declaring inadmissible any judicial action brought in
defiance thereof. Also, the draft law provides that any challenge to the validity of the arbitration
agreement, the determination of its scope and other matters related to its interpretation are all within
the jurisdiction of the arbitral tribunal.

Inspired by the UNCITRAL Model Law, the draft law included some basic changes in the legal
regulation of arbitral procedures. Contrary to the concept prevailing under the CCCP, which prohibits
any possible judicial interference in the process of appointment of the arbitrators, the new draft
legislation empowers the domestic courts to replace the reluctant party in appointing the arbitrators.

The draft law equally removes all controversy about the possibility of using languages other than
the official Arabic language in the conduct of arbittations taking place in Egypt, as well as the
possibility to rely on copies without requiring the submission of the original documents as prescribed
by the CCCP.

In addition to the various detailed rules of procedure and other refinements provided for in. the
UNCITRAL Model Law and adopted in their entirety by the Egyptian draft law, the reform committee
introduced some new rules of great practical significance which can be summarized as follows:

(a) In line with the French reform of 1981, the Egyptian draft law concentrates all matters
relating to the arbitral procedures within the competence of one of three Courts of Appeal (Cairo,
Alexandria, Assiout) as agreed upon between the parties, and failing their agreement only the Cairo
Court of Appeal may assume jurisdiction;
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(b) All the periods provided for to undertake certain acts have been reduced in the Egyptian draft
from 30 days, as envisaged by the UNCITRAL Model Law, to 15 days;

(c) In cases where the arbitral tribunal has rendered a preliminary award which is subsequently
challenged before the competent court of appeal, the judgement dismissing the challenge becomes
definitively binding. According to the draft law, the grounds on which the challenge has been based
may not give rise to a request for nullity once the final award is issued;

(d) 1t was deemed important to specify that the arbitral tribunal has the freedom to conduct the
hearings without being restricted by the formalities provided for in this respect by the CCCP;

(¢) The reform committee introduced an article, which has no equivalent in the UNCITRAL
Model Law, that codifies a basic principle on the necessity of treating with total equality the two
parties, securing for each a fair opportunity to plead his case fully.

The reform committee considered adequate the concept adopted by the UNCITRAL Model Law
with regard to the necessity of providing for a reasonable period during which the losing party in the
arbitration may challenge the award before domestic courts. In order to limit that period of uncertainty,
the draft law requires as a general principle that the interested party deposit its request for annulment
of the arbitral award within the 90 days following its receipt of the award.

The innovations introduced by the Egyptian draft include the following rules:

(a) The arbitral award does not become final except in one of two cases: the expiration of the
90 days without the deposit of a request for annulment: or the dismissal by the Court of Appeal of a
request for annulment. Prior to that, the award is not susceptible to enforcement by the Courts;

(b) Once the award becomes final according to the rule stated above, its enforcement may be
requested according to considerably simplified procedures, subject from a practical point of view to
only one exceptional ground, namely that it is not proved contrary to the public policy of the country
where enforcement is sought.

Finally, it should be noted in this respect that the Egyptian Court of Cassation has clearly indicated
on various occasions the need to construe restrictively the concept of "public policy”. According to
the established case law of the highest Egyptian court, this concept is similar to that of ordre public
internationale as understood by the French judicial and doctrinal authorities.

4. Open floor

PROFESSOR GILBERTO BOUTIN
Panama

I just wish to make a few comments on the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958) as it relates to Latin America. The Inter-American
Convention on International Commercial Arbitration (Panama, 1975) is inspired by the New York
Convention and, thanks to the Ecuadorian delegation, incorporates it. For the purposes of Latin
America it has been quite positive, for the simple reason that arbitration, either through the Panama
Convention, which is the central point of dispute settlement, or the New York Convention, has allowed
two effects to take place: cooperation in the jurisdictional sphere and integration of Latin American
law in the area of commercial law. These two effects are essential, simply to recall a nostalgic,
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territorial law in Latin America, inherited from the Spanish colonies, which without this Convention
perhaps would not have allowed integration of a supranational modern law.

There are some difficulties, above all in the area of Panama as a financial, maritime and
reinsurance centre. Among them is the problem of the nationality of the award and the problem of
violation of due process, which virtually constitute situations of which jurisdictionally speaking there
is no clear definition. European, especially French doctrine, has contributed greatly to this matter. No
doubt we can say that this contributed to the integration of Latin American law.

ARON BROCHES
Former Vice-President and General Counsel, World Bank, Washington, D.C.

I shall be very brief. 1 asked to speak in order to express disagreement with the views of Albert
Jan van den Berg, a great authority on the New York Convention, as to his interpretation of the
coverage of non-national or national awards. In the meantime, the same view that I want to express
has been expressed by Professor Bernini, and I therefore do not find it necessary to take the time of
this meeting by enlarging on the point.

LUIS COVA ARRIA
President, Centro Permanente de Arbitraje Marftimo, Caracas

I have asked for the floor in order to offer a few ideas with respect to arbitration in developing
countries. The previous speaker advocated arbitration by the Cairo Regional Centre. What has
happened is that regional centres of arbitration are being created in developing countries. The situation
is that, unfortunately, arbitration has become a business. Not only has this been said by people in the
developing countries, but distinguished judges in arbitration centres such as London frequently devote
themselves to travelling to various countries, advancing the idea that London, or New York or other
centres should be chosen as the centre for arbitration. This of course presupposes large fees for
lawyers, transport of witnesses and so on. Let us be frank: for the developing countries this represents
additional costs to their economies. Therefore, the need has been felt for the creation of arbitration
centres in developing countries. Of course it is difficult because those traditional centres do have their
advantages. They have created what is known as the lex mercatoria. It is said to be a law, and that
is what is being sold in a sense. There is a tendency in the business community to consider that that
is the true law. But we can understand that the lex mercatoria is increasingly becoming the common
law: the principle that the laws of other countries of the civil law or continental tradition do not seem
to apply very often.

In a very specific field of international law, namely maritime law, an association has been created,
the Ibero-American Association for Maritime Law created in the year 1987. One of its chief functions
from its inception was to promote maritime arbitration. It has created a centre for maritime arbitration,
a permanent centre known as CEAMAR with headquarters at Caracas, whose function incidentally is
to try to address a great many maritime issues.

This of course has an advantage, because for our countries it means replacing ordinary processes
of justice that are often, for reasons of efficiency and economy and professionalism, not adequate. It
is felt that this could be more economical. Within the region there already exist people with the
necessary training, perhaps over a long period of years, to replace the prevailing situation of dominance
of the traditional centres of arbitration that I mentioned earlier.
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I wanted to inform you of the existence of that centre, and to request members of the
Ibero-American group who are present here to ratify the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York, 1958), as well as another Convention, which has
been mentioned at this Conference by the representative of Chile, Rafael Eyzaguirre, the Inter-American
Convention on International Commercial Arbitration (Panama, 1975), which is much more complete
than the New York Convention. It is broader in scope and offers possibilities for administrative
arbitration, arbitration that allows the use of arbitration centres.

BONITA THOMPSON
Vancouver Centre for Commercial Disputes, British Columbia International Commercial Arbitration
Centre, Vancouver, British Columbia, Canada

First of all, I would like to express on behalf of Canada and those people involved in the
international arbitration business our great gratitude to UNCITRAL and to its secretariat for the work
that has been done with respect to international commercial arbitration. But for the work of
UNCITRAL, we in Canada would not have the opportunity at this date to participate in international
commercial arbitration both inside and outside our boundaries, to the extent which others have enjoyed
for such a long period of time. We thank you and the secretariat very much for that.

My intervention at this point comes from my experience of being an academic, then a legislative
draughtsman working on the UNCITRAL Model Law in Canada, and then an executive director of an
arbitral institution at Vancouver, and subsequently acting as a consultant in private practice. I would
like to address an area which I believe is being overlooked. In working with commercial parties in all
these various life forms that I have had, I found that we tend as lawyers to forget about the commercial
realities. The commercial realities often deal with the reasons why disputes occur. They arise because
of misunderstandings, poor communications and a variety of other ills which are not initially perceived

as being legal rights, or disputes over legal rights, but ultimately, when they get into the hands of
lawyers, become addressed in those terms. So although it is very important to work on unification and
uniformity in the area of defining legal rights, it is also important to talk about the process that we use
to deal with disputes that occur in these contracts.

In that area I have become very interested in working on the design of consensus and
collaborative-based processes which can be combined with final adjudication processes such as
arbitration. I think it is very important to begin to have people aware of these various kinds of
consensus-based processes, how they work, their design objectives, and how they can be incorporated
properly into an agreement so that the parties do not spend undue time trying to figure out what the
process is to resolve the disputes, but are rather able to focus on the substance of those disputes.

I suggest that perhaps it would be appropriate in this august body to consider the possibility of
providing assistance to parties in the international commercial arena to develop and incorporate options
for consensus-based processes, combined with final adjudication processes, into their clauses and into
their contracts. It seems to me that if we can provide a convenient and easily understood road-map to
a variety of these processes, we will then be on the road to a more harmonious business relationship
internationally, and parties will not spend so much time and energy on the design of the process at that
late stage. It is a focus on preventive practice of law.




CESAR GUZMAN-BARRON
Sobrevilla, Lima, Peru

I represent the Commercial Arbitration Centre of Peru, which is affiliated to the International
Centre of the Inter-American Commission on Arbitration. Peru as an integral party has signed the 1975
Panama Convention and the 1958 New York Convention. I wish to share with you the Peruvian
experience in arbitration.

First, I wish to announce that by legislative decree of 4 March 1992 Peru has adopted the
UNCITRAL Model Law on International Commercial Arbitration, which has been a step forward in
international arbitration. The work leading to the adoption of the decree was for us a significant
experience which we should like to share with you. The adoption of the Model Law arose from the
fact that four years ago we learned that our association could serve as a counterpart to UNCITRAL and
proposed to our Government the incorporation of the Model Law.

In incorporating the Model Law, however, we are studying, in a Commission of the Bar
Association of Lima, a very important subject for Peru and, I presume, for several Latin American
countries and possibly other developing countries. Judicial power has proved to be a very negative
experience. The alternative, an autonomous process for conflict resolution not only in commercial
matters, as in arbitration, is very important. For this purpose, we should again analyse article 6 of the
Model Law, which says that a court can supervise and will have to cover aspects not designated. In
this respect, in Peru we are studying the possibility that it may be an ad hoc court, a special court, that
would be entrusted with the supervision of arbitration; would execute any unexecuted awards without
having to appeal to judicial solution; and would designate arbitrators when they are not designated by
the parties. In other words, it would truly create a parallel, independent, autonomous jurisdiction. We
think that would be the only way in Peru for businessmen to achieve arbitration, to achieve this solution
to their conflicts. This is the position that we are considering. It would be very important to bear it
in mind in the work of UNCITRAL. Although it is true that we have adopted the Model Law, we are
leaving the door open to continually refining that legislation. We can say the same about the
experience of Peru in relations with UNCITRAL. This Congress for us has been a very important
experience.

In the Bar Association, we have decided to organize a national congress on international trade law.
On that occasion we will analyse the desirability of signing the conventions on transport and
international sales. That is where we stand and we have indicated that there is a relationship - not yet
a totally binding one - between UNCITRAL and other organs such as the Paris Chamber of Commerce.
For this reason, in Peru we have decided to establish a support commission to serve as an informal
counterpart of UNCITRAL. Unfortunately, however, because of other important matters, we have not
been actively involved in UNCITRAL activities.

There should be a national counterpart group in that forum. That is where we will find present
those whom we should have liked to hear at this Congress: the corporate groups that either use or do
not use the conventions, the universities and specialized organs. That is why - and I beg your
indulgence for addressing something other than arbitration - we would like to stress that there should
at some time be, as a result of this Congress, mention of the need for countries like Peru, which cannot
be actively involved in UNCITRAL, to have support groups made up of those in the legal, corporate
and university community and the Government, who have a special interest in the development of the
very important activities of UNCITRAL.
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J. B. DADACHANIJI
Advocate, Supreme Court, New Delhi

Mr. Chairman, we heard the excellent lectures by Professor van den Berg and Professor Ivan
Szasz. I as a practising lawyer involved in arbitration would like to point out the practical difficulties
which arise out of article 2 of the New York Convention in the developing countries.

Article 2 has not defined what a domestic agreement is, or what an international agreement is, or
an agreement with an international flavour, as some authors have called it. The result is that there are
varying views taken by courts of law in the developing countries. In England, for example, it is
enough if one of the two residents in England happens to be a foreigner; an agreement is treated under
the 1975 Act as an international agreement. In the United States, I understand that even if there are
two United States nationals signing an arbitration agreement, if the subject-matter is outside the United
States and involves rights and liabilities in a third country, it is treated as an international agreement.

On the other hand, there are other judgements in developing countries which are to the effect that
unless the agreement results in a foreign award it cannot be treated as an international agreement, but
a domestic agreement, particularly because in many developing countries, because of the national laws,
the collaboration agreements with developed countries have a clause saying - it is a standard sort of
language - that the local law of the developing country will govern the contract. Then comes the
problem. If the local law of the country governs the contract, the arbitration law and the law of the
land would treat the arbitration to be under the local law, the national law, and it would be a national
award, but not a foreign award.

These are the views which are currently floating in the litigation world. Certainly it requires some
kind of inquiry by UNCITRAL to recommend what should be done. Professor van den Berg said that
it is a question of interpretation. But where do we end with interpretation? There may be conflict of
judicial opinion in the same country; it has happened in my country, India. Then there is the conflict
of judicial opinion between different countries. In one country the court may take one view of what
a foreign award or a domestic agreement is. Another country may take a different view. How are we
to settle these conflicts of interpretation? Is it necessary to have an international tribunal constituted,
and is it worthwhile investigating and attributing to that tribunal the decision as to the interpretation
of the New York Convention? Or is it that under the ICC rules some further amendments may be
made, and the tribunal may be given the power to interpret the clauses of the treaty? Or should there
be a separate Convention to define these problems, particularly when there is a practice growing in
developing countries in joint venture agreements with foreign collaboration, to say that the local law
of the country will govern the contract.

The other problem would be as to the enforceability and the challenge to the enforceability of
awards. The public policy which has been commented upon by the previous speakers is a very elastic
and flexible term. Many awards have been set aside. For instance, a London award granted damages
to a London party for breach of contract by a public sector in another country on the grounds that the
directors were all government officials, and the government officials, wearing two hats, banned the
export of that particular commodity to England. The London arbitrator said that that was not a force
majeure clause. It was avoidable, because the same people were in the ministry as well as directors
of the company. When it came for enforcement in the country where the public sector was, the high
court took the view that it was against public policy, because in the law of the land public sector
companies, although held 100 per cent by the Government, are totally different entities. I want to point
out these practical difficulties. The previous speaker suggested that UNCITRAL is the right remedy.
Yes: Isay that. I would recommend it as a lawyer. But what about the existing agreements, the ICC
Rules, the New York Convention?
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VI. The future role of UNCITRAL

A. The changing role of UNCITRAL

PROFESSOR KAZUAKI SONO
Sapporo, Japan; Assistant General Counsel, International Monetary Fund; Secretary of UNCITRAL,
1980-1985

Professor Boss noted at this Congress that 3 thousand billion dollars are transferred every day
through the Clearing-House Interbank Payment System (CHIPS) in New York City alone, many of
which of course extend to various corners of the world. Of these 3 thousand billion dollars, the share
of payments which are related to traditional trade is only a few per cent. The rest are for other
purposes in these days of free capital movements which transcend national boundaries. Traditional
trade in exchange of goods is no longer a dominant driving force for the global distribution of
resources.

Before the rise of modern sovereign States, order and stability were maintained through adherence

to universally accepted practices. However, with the rise of modern States, each State, in the exercise
of its sovereignty, promulgated laws governing economic activities within its boundaries. In those
‘days, the pattern of economic interaction between States was rather simple and mostly through the
exchange of goods by trade. The idea of and attempts at attaining uniformity of national laws relating
to international trade, which emanated from the 1920s,were based on that order. The year 1966 when
the Commission was created still belonged to such a period. It was the time when the door for
East-West trade was opening after some breeze over the iron curtain.

During the early years, UNCITRAL therefore engaged almost exclusively in rule-making in those
areas in which the law under various national legal systems was well-developed, such as international
sale of goods and carriage of goods by sea. In such cases, the jurisprudential base and the practical
consequences of the existing rules were well-known. UNCITRAL could be proud to be the "king
bird". It was the period of unification of private laws of each nation relating to the traditional pattern
of trade, without questioning the adequacy of the then existing scheme of international legal order
relating to trade.

However, the Bretton Woods system which was also originally structured on the aggregate basis
of localized domestic orders collapsed at the time when the surroundings for economic activities were
already being transformed to accommodate the freedom of direct foreign investments and the
liberalization of capital movements. The decisive blow emerged in the form of the floating exchange
rate system in March 1973. Since then, also simultaneously supported by technological innovations
in communication and transportation, the globalization of economic activities has swiftly integrated
most commerce in the world and the pattern of commerce has significantly changed.

In response to the changing pattern of global economic activities and shift in the importance of
their types, the work programme of the Commission gradually evolved away from the traditional trade
areas. Examples were the preparation of a legal guide on large industrial works and a legal guide on
electronic funds transfers. The preparation of the UNCITRAL Legal Guide on Drawing up
International Contracts for the Construction of Industrial Works was also regarded as suitable for the
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first project of the UNCITRAL Working Group on the New International Economic Order, which was
created in 1980.

We cannot deny that the use of a highly politically charged term such as new international
economic order for the name of one of the UNCITRAL working groups at that time was in response
to the waves of political pressure within the United Nations system directed toward making
UNCITRAL undertake some work in the field of the new international economic order. However, as
the report of its first session clearly indicated, the Working Group did not believe that a mere
exchange of battle cries or political slogans which were then prevailing were productive. But it was
this political timing which provided an excellent opportunity for the Commission to expand its work
programme beyond the traditional areas in the light of the changing pattern of global economic
interaction. The historic mission of the Working Group on the New International Economic Order,
however, will be completed next year by the adoption of a Model Law on Procurement by
UNCITRAL. In this connection, let me add that, at the present Uruguay Round negotiations of GATT,
uniform rules with fair and transparent standards are also sought in such areas as rules on preshipment
inspection, and rules on import licensing procedures, with a striking similarity in the basic philosophy
with the UNCITRAL project on procurement.

The picture of commerce has changed dramatically even since the time when the new
international economic order was hotly debated during the 1970s. In this context, it may be of interest
to note that the International Law Association’s Committee on Legal Aspects of a New International
Economic Order, which was created at its Belgrade Conference in 1980, the same year as
UNCITRAL’s Working Group on the New International Economic Order was created, already changed
its name to the Committee on the Legal Aspects of Sustainable Development at its Cairo Conference
of the Association last month. The time may also have come for UNCITRAL, with the expected
completion next year of the present work programme on the new international economic order, to
rename the Working Group perhaps as the Working Group on the Globalized Economy, which would
consider the broad implications of the globally integrating economy and the adequacy of the existing
legal approaches and adjustments which may be required in response to this reality.

If economic activities have become global without boundaries, the law also ought to deal with
them at the same dimension by delocalizing itself. For example, if the notion of fairness in trade
continues to be dealt with at a localized national level in the traditional manner, it is quite conceivable
that the notion could bear more and more the colour of protectionism. Initially each nation’s economic
regulations were designed primarily for the maintenance of an orderly domestic market, and that was
suitable in those days of traditional trade. However, recently, increasing attempts to expand the
applicable scope of such regulations extraterritorially are already creating conflicting jurisdictional
assertions which will entirely confuse parties who are engaged in economic activities.

In the field of the settlement of international commercial disputes, the success of UNCITRAL’s
activities in international commercial arbitration was fortunate, as they coincided with the period of
the formation and expansion of globalized economic activity in the 1970s. The flexibility of
arbitration often enables arbitrators to manoeuvre away from those not-so-helpful national laws,
particularly for the settlement of disputes involving complex modern contracts. And, through arbitral
awards, there is the phenomenon of a resurgence of the rule of reason at a delocalized level away from
the legal positivism and traditional dogma.

For complex transactions which were seldom heard of in the past, there is a tendency to have
resort to "the general principle of law", lex mercatoria, or "the principle of good faith and fair dealing”
particularly through arbitration clauses. During the Congress, I have been told personally from a
reliable source that 5 to 10 per cent of the disputes which are submitted to arbitration now contain
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such clauses. The person who provided me with this information said "only 5 to 10 per cent", but to
me it is an extremely significant percentage. Yet, the contents of these principles are still far from
certain. However, it is interesting to note in this context that international bodies such as UNIDROIT
and EC are currently undertaking to elaborate their contents more concretely in the form of principles
of international contract law under the influence of the United Nations Sales Convention, which
continues to make a valuable contribution to reorient the traditional dogma-oriented jurisprudence
beyond the area of sales. The International Law Association has also started to elaborate global
contract principles, interestingly through its Committee on International Commercial Arbitration.

As Professor Don King also indicated, a need may soon be felt for the establishment of a global
court of commerce initially for cases where resort has been made in arbitration to a national lex
mercatoria or to general principles of contract law. At this Congress, we already heard a suggestion
of Professor Sohn for the establishment of an international tribunal to interpret uniform legal texts.

The globalized economy is dismantling the old order. The current EC unification process, which
calls for gradual and voluntary surrender of sovereignty by its members, is in part in response to this
reality. We have already heard an inspiring statement by Professor Uwe Schneider in this regard. The
statements by Professor Manuel Olivencia Ruiz and Professor Joachim Bonell were also generally
supportive of this trend. The waves of "deregulation" or "liberalization" of administrative or economic
regulations at local domestic levels are only preparatory and lay the basis for the future global order.
Liberalization as such is not an ultimate goal. Once old straps are untangled, the world would have
to discuss, whether in the name of a new ideology or not, the direction which the global village should
pursue. In the field of economic activities, even the discussion of a uniform antimonopoly law at the
delocalized level is already easily conceivable. We should truly reflect upon the distortion which
exists between the reality of globally integrated economic activities and the mutually independent
localized regulatory orders.

We should look far ahead. We should be innovative in considering desirable patterns of legal
order for the twenty-first century which would ensure the smooth functioning of globalized commerce
for the benefit of all regions.

At this Congress, we have already heard several interesting proposals of specific topics which
UNCITRAL could consider. For example, Professor King stated that those areas such as consumer
protection, which UNCITRAL wisely avoided in the past, could now be taken up, and that we should
no longer shy away from them. Professor Helen Hartnell referred to the need for uniform international
standards for the substantive validity of the contract, including issues such as good faith, fairness and
fraud, which relate to public policy. She indicated that, whatever may have been the historic
background to leaving such matters to domestic law, we should no longer be afraid of engaging in
global public policy discussion in the light of changes. There were also proposals to undertake work
in the fields of intellectual property rights, patents, trade marks, international bankruptcy or insolvency
law, security interests, brokerage services and even transnational tax law.

Of course, UNCITRAL cannot take up all these subjects, nor should it pick up any of them
simply because they are proposed. Furthermore, although in the past the creation of a project by a
piecemeal approach did not necessarily disturb the basic legal order, we should realize that these are
now being proposed in the context of the changing pattern of global commerce. Therefore, a
piecemeal approach would be dangerous, unless we are clear about a common philosophy before
undertaking it. Moreover, there are also other bodies qualified in specialized fields. For example, if
the elimination of confusing discrepancies arising from conflicting jurisdictional assertions is one of
the goals to be attained in the field of international bankruptcy or insolvency, the Hague Conference
may be the most suited, although the project would no longer be confined to the area of the traditional
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choice of local laws. In the field of security interests, UNIDROIT could be encouraged to undertake
work in the light of its accumulating expertise in closely related areas such as finance leasing and
factoring. In any event, if our new work is prompted by the changed pattern of commerce, there is
a need for an integrated approach in a concerted manner, as Mr. Jeffrey Ritter indicated. Otherwise,
each effort will not only be inefficient, but may be even counter-productive, particularly when we are
aiming at a new legal order suited to the globalized economy.

Perhaps, through a body such as the UNCITRAL Working Group on the Globalized Economy,
whose establishment I suggested, we could begin identifying those traditional legal frameworks,
approaches or concepts which were suitable in the past, but may have become obsolete or no longer
well suited in the light of changes, and we could first deliberate on conceivable basic approaches or
philosophies to cope with the changes before elaborating any specific rules. There is a clear need to
substantially revise certain criteria which are still based on the localized legal order and to adjust the
traditional distinction between private law, public law, economic law and public international law.

UNCITRAL, as the core legal body in the field of international commerce together with its
important coordinating role in relevant activities of other international organizations in this field, which
role it has not yet exercised to the fullest extent, could assume a modest leadership in this new
direction. The change would have to be gradual to avoid confusing frictions, and proper timing would
be very important for any specific concrete project. But the globalized economy is clearly inviting
new thinking whatever our background may be in legal training. The United Nations needs such a
body that looks ahead and prepares for the future. I feel that this Congress is marking a decisive
turning-point in that direction.

B. Promoting wider awareness and acceptance of uniform law texts

SECRETARIAT OF UNCITRAL
Need for promotion

Let me start with a somewhat heretical question. Why is promotion needed if there is such a
crying demand for uniform commercial law? After all, I do not know of any fire department that
engages an advertising agency. So let us diagnose what are the reservations against the acceptance
of uniform law, what are the obstacles?

General obstacles as identified by René David

Here we can look back to what Professor René David said: The first obstacle is conservative
routine, prejudice and inertia. He did not simply refer to Governments or ministry officials who, as
we know, are overworked and may have other priorities at times. What he meant is that "lawyers and
businessmen are attached to the status quo, to the order of things which they know, and to which their
behaviour and their ways of doing things have been adapted. They view all reform with suspicion,
seeing primarily the trouble it will cause, rather than its beneficial effects and the progress which it
is intended to produce . . . This attitude can be clearly seen when the international unification of law
is considered. Everyone accepts unification provided this means the others falling into line with [his]

national law".!
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There exists a somewhat more subtle form which is that one praises the new uniform law and
recommends it to other States. As a newspaper headline about the Lausanne Congress of the
International Council for Commercial Arbitration in 1984 read: A model law wished on others.

René David has identified a second obstacle which is the "diversity of nations with their different
economic, social and political structures and divergent ideas of justice." A third difficulty in
unification is the "diversity of methods used by lawyers of the various countries in the elaboration and
development of the law". "This obstacle", he says, "may be considerable, but it should not be
insuperable if powerful interests call for unification - methods must be governed by man, not man b
methods." '

Specific objections to individual text

Then there are specific objections to an individual text. The known devil is preferred to the
unknown angel, or a novel law is rejected as a synthetic compromise on the lowest common
denominator without supporting case law. Iremember that the UNCITRAL Model Law on Arbitration
was once labelled "Esperanto law" and "UNCITRAL fast food". When I heard this first I thought the
critic was ignorant of the efforts that went into developing Esperanto or he was not a gourmet. Then
1 learned that he was the co-author of a new national law that followed the recipes of traditional home
cooking which are: do not look beyond your own plate and kitchen, and never ask customers - let
alone foreign ones - about their views and wishes.

Let us now look at the possible therapy, i.e. how to overcome or to reduce the obstacles.
An original French proposal for radical cure

First there is an original proposal for a radical cure presented already at the second session of
UNCITRAL by the representative of France who happened to be René David. He concluded that only
a fundamental methodological change would have a chance to reduce the gap between the slow pace
of international legislation and the requirements of the modern world, especially in the field of
international trade. He suggested that States should agree, by way of a general Convention, to accept
rules established by the Commission, or under its auspices, as a body of common law (droit
commune). The rules would apply only to international transactions, and could be avoided by a State
if it took the initiative and rejected a particular instrument, indicating the rules that it would apply
instead.

The French proposal has been advanced twice or three times in the early sessions of UNCITRAL,
and, as Professor Alan Farnsworth reported, each time it has drawn respectful attention but little
enthusiastic support. Professor Farnsworth then said (in 1972): it is "doubtful that the time has come
for such a dramatic departure from the traditional technique of State-by-State ratification. Unhappily
it is also doubtful that the traditional technique can meet the challenge of advancing UNCITRAL's
goal of the promotion of the progressive harmonization and unification of the law of international

trade"?

My own conclusion would be that probably the time still has not yet come. Perhaps in the
twenty-first century one will look again at this proposal, possibly in a somewhat more limited way,
for instance, limited to those States that attend a conference concluding a particular convention and
that vote in favour of that convention at the conference (although this very method might endanger
the whole project). So I think we have to look for less radical ways of dealing with the obstacles, and
many references have been made during the Congress, so that at this stage I will merely present a few
of those in summary fashion.
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Less radical treatment during preparatory work

First there should be responsibility and care in assessing the desirability and feasibility of any
proposed project. This Congress is but one of many means of getting practice and expert input for
the future work programme of any of the international organizations in the field. Of particular
relevance are the comments and views by concerned circles, concerned in the double sense of the
word.

Let us also learn from René David again: "Routine is the worst and most dangerous enemy of
the unification of law, which is therefore most likely to be achieved in 'new subjects’ where there are
no well-established national traditions, and where it is also more evident that a new system of law,
adapted to the needs of a new world, must be constructed.™

Then there should be a conscientious delimitation of the substantive scope of application and a
realistic choice of the form or vehicle of unification. We heard and learned a great deal about the
difference between convention and model law, and about legislative and non-legislative means of
unification.

The next important factor is to utilize, during the preparation of a text, the common wealth of
experience of experts from diverse regions and legal systems, from all States and interested
international organizations, for elaborating a text of high quality with just and practicable solutions.
That text should be in plain words and corresponding language versions in Arabic, Chinese, English,
French, Russian and Spanish (all these languages to be used during the preparation of the text).

Texts of dubious quality that do not meet an evident need cannot successfully be promoted, we
wrote in a secretariat paper four years ago. 1 would add that they should not be promoted at all
because it would constitute irresponsible conduct on the part of a formulating agency, it would create
confusion and disharmony, and it would constitute a disservice to the cause of unification in general.
However, I think a good text justifies its high production costs. These costs, by the way, are higher
than many people in the room believe. My estimate, for example, of the United Nations Sales
Convention’s costs only to the United Nations, i.e. excluding all the costs for delegations, would be
about US$ 4 million. Once you have spent that amount of money I think there is some justification
for spending a little bit more for making known that text, because, as many have said during the
Congress, the real answer is: information, information and information.

Information, information and information

Information should be disseminated to all interested circles during the preparatory work, and their
comments and suggestions should be solicited. Information must go to all addressees and ultimate
users of a given text, the practitioners, the professional circles, and I would especially add judges.
Information to all interested persons should also explain the general goals and advantages of uniform
commercial law.

Let me mention some of the messages to be spread by the disciples of the "unification church”.
First, make known and explain the new text, point out the seriousness of the preparation and the
wealth of expert input, describe the underlying policy considerations and dispel misconceptions.
Examples of frequent misconceptions are: The UNCITRAL Arbitration Rules are only for ad hoc
proceedings. The answer is: No, it is not just for ad hoc any more. Or: there is legal certainty with
my own law, let us not get a new law. Well, at least in many cases this is not more than a myth if
one looks closer.
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Professor Ivdn Szasz gave the example of the 10 Hungarian professors looking at the Model Law
on Arbitration. In the beginning they had many concerns and wanted to change a great number of
provisions, and at the end they stayed very close to the text of the Model Law. Ican personally assure
you that, having witnessed the same exercise in quite a number of jurisdictions, it was exactly the
same case everywhere.

When you explain more about what went into a rule, what were the main policy considerations,
I think that texts, once they are better understood, are more easily acceptable. One can point at many
compromises not being on the lowest common denominator. There are quite a number of very
innovative compromise solutions which are better than any of the two conflicting sides for which a
compromise was necessary. A good example is article 16(3) of the Model Law on Arbitration. The
fact that the list of participants in the UNCITRAL meetings on arbitration closely resembled the
"Who’s who in arbitration” is, of course, less impressive to any of those experts that were not in the
room when the arbitration law and rules were prepared.

Then one should describe the need for departures from traditional domestic law, and suggest that
the relevant "comparative law" is not one’s own familiar law but any foreign law, foreign in the
double sense of the word, in that it is also perceived as strange or unknown. We should emphasize
that an acceptable uniform law is soon a widely known quantity and increasingly refined by centrally
collected court decisions of many countries. For model laws the "hi-fi factor" should not be
underestimated. It would be best to strive for the highest possible degree of fidelity to the structure,
the language and the contents of the model law. That was clearly recognized by the Hong Kong Law
Reform Commission when it concluded: We have no problems with our law, we heard no criticism,
but this Model Law is easily recognizable by foreign users, and that is the main reason for enacting
it in a new ordinance in Hong Kong.

Finally, one should create awareness about the fact that an international contract or transaction
is not naturally rooted in one particular domestic law, and that its international specifics are best
catered for in a uniform law. Two short examples may suffice. Take an international sales contract
that typically involves carriage of goods, often over a long distance. In case of minor defects, the
traditional answer of allowing avoidance of contract with the need to ship back the goods is
economically less sound than the Convention solution of preserving the contract and of compensating
the loss by payment of damages. Also, general conditions for import or export sales to a variety of
countries are more adequately formulated against the background of the widely known and used United
Nations Sales Convention than that of a single domestic law. Even more apparent is the need for
uniform law in the case of multilateral transactions such as credit transfers or, even clearer, bills of
exchange; the rights and obligations of the various parties to one and the same circulating negotiable
instrument can be determined adequately only by one single system of law running with that
instrument rather than being subject to the current unsatisfactory "departmentalization” of law.

Current methods and their possible improvement

Let me now indicate the current methods of the Commission and the secretariat so as to take
stock of what is being done already, which in itself may be of informational value to some of you,
and then see what improvements can be made.

Activities of the Commission and its secretariat

First we have the publication of uniform law texts and of related materials. Thus we have the

Register of Texts of Conventions and Other Instruments concerning International Trade Law, published
in the early years of UNCITRAL; these were texts of other organizations at the time. Then we have
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the official records of diplomatic conferences concluding conventions, and the book of UNCITRAL,
of which an advance copy of the second edition has been distributed to Congress participants. We
have the yearbooks of UNCITRAL which comprise the regular documentation of the particular years,
including the report of current activities of other organizations and the status of conventions. We also
have brochures with explanatory notes that we call the "ten-pagers”. These are very useful, we are
told, to busy ministry officials who have to prepare an explanatory memorandum in order to introduce
legislation. Then we have the case-law on UNCITRAL texts, known as "CLOUT", soon to be
published.

Finally, we co-author promotional material' of other organizations. For example, UNCTAD
published a study on the economic and commercial implications of the Hamburg Rules and of the
United Nations Convention on International Multimodal Transport of Goods. The Commonwealth
Secretariat publishes accession kits and we have assisted in the preparation of one on the United
Nations Sales Convention; Professor Muna Ndulo is the author. There is one by Professor H. E. Joko
Smart on the Hamburg Rules, and the latest is by Gavan Griffith, the Solicitor-General of Australia,
on the Model Law on Arbitration.

Then, as you know, we organize or co-sponsor regional or national seminars and similar
programmes. Regional and national seminars have their advantages and disadvantages in terms of
cost-effectiveness, in terms of participation, in terms of the effects they might have. We in the
secretariat believe that both types should be used, tailored to the individual needs. I trust we will hold
considerably more series of national seminars in the future.

Then there are presentations of UNCITRAL texts by delegates, members of the secretariat and
others at conferences, meetings and symposia organized by other organizations. We have not counted
them, but my estimate would be that there were at least 60 organizations that sponsored such events
where UNCITRAL texts were discussed. Only mentioning that number I think supports what Malcolm
Evans, the Secretary-General of UNIDROIT, said about the dire need for coordination which I would
fully support. It presumes knowing about these events well in advance; I feel that this is the main
problem in this particular area. It is probably not the main problem in another area of coordination,
namely that regarding the division of labour in the preparation of texts (but that is another story).

We have provided, and continue to provide, technical assistance. In particular, we assist in
consultations in the process of legislative reform. This may be on a somewhat more general level, for
example, by preparing an analytical comparison of the 1964 Hague Convention relating to a Uniform
Law on the International Sale of Goods and the United Nations Sales Convention which was of use
to ULIS States, or a comparison between the Hague Rules and the Hamburg Rules. Or it may be a
more specific task like reviewing reports of law reform commissions or commenting on draft
legislation.

We also brief visiting lawyers and, at times, business representatives. A month ago we had a
visit of Belgian industry representatives. I think that it is very useful to talk not only to ministry

officials and lawyers but also to business representatives.

Finally, we train interns and host scholars; unfortunately, that has to be done at their own expense
since we have no funds.

Activities of others relating to UNCITRAL texts

I have only mentioned activities that the secretariat or the Commission are currently doing in the
area of promoting wider awareness of uniform law. But we should not forget that there are many
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more activities out there that are done by others, without our initiative or assistance. For example,
there are recommendations or endorsements by other organizations, national or regional seminars and
similar briefings, writing, teaching and research, often carried out or initiated by delegates. When
one looks back at what has been done, or what is still being done, one should recognize that there are
certain results already. I remember that, when I started 17 years ago and I said I was working for
UNCITRAL, some people asked: what is that? Some might have suspected it to be an organization
for the boycott of citrus fruit because of its strange English name. Now, the fact that UNCITRAL has
become widely known does not mean that we should rest on our laurels. We should look ahead and
do even more. '

Possible improvement of UNCITRAL activities: more of the same

As for the activities I have outlined, I think the answer is simple. We should do more of the
same, subject to availability of human and financial resources, and these are limited with nine
professionals and a lean budget. The same applies to the last part of my talk where I will mention
possible additional activities.

Possible additional activities

What I am going to present now should not be understood, please, as a plan of action. Nothing
has been decided and certainly no financing has been secured for any projects that would require
additional funds. These are simply ideas for future consideration, some more easy to implement thap
others.

New publications

First, and here I pick up a proposal that was made by Singapore about four years ago, we could
publish an UNCITRAL newsletter, although unfortunately it is believed that there are already too many
newsletters in the United Nations and we would have a problem of financing. Such a newsletter
should not only contain ratifications and enactments, news about obstacles, references to new abstracts
of cases, to new publications and to seminars on UNCITRAL texts, but also, and in particular, a digest
of UNCITRAL’s current work, i.e., a summary of ongoing projects that is easy to digest. After all,
very few people have the time to go through all the relevant preparatory documents in order to find
out what is being done and what are the aims. As part of the newsletter, or as separate flyers, one
could have "two-pagers” on given texts, guides to conventions, model laws and legal guides. These
could be reprinted in bar journals or trade journals.

Second, one could have a comparative table of national enactments of UNCITRAL model laws,
list modifications or any additions so as to monitor acceptance and, more importantly, to provide
transparency. This would further increase the use of the model law as a standard; as the corporate
counsel of a large enterprise revealed at an arbitration conference, he had a user’s dream: he wanted
a little brochure which contained all the arbitration laws of the world, and under the structure of the
model law you could easily see where any deviations and additions were.

Then, classified bibliographies for each UNCITRAL text could be prepared.

Official commentaries have not been favoured by the Commission. We had one from Professor
Kazuaki Sono on the Convention on the Limitation Period in the International Sale of Goods, but
never thereafter was there an official commentary prepared on a final text. However, I sense there is
a trend, at least as regards model laws, towards having a commentary. That is certainly true in the
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project on procurement, and is similarly true with credit transfers, and I sense that there is a similar
wish developing as regards the uniform law on guaranty letters.

Then, one could envisage an analysis of court interpretation of UNCITRAL texts, with possible
recommendations for uniform interpretation. Much has been said on this during the Congress. In my
view it is not realistic to assume that there would be in the near future an international tribunal
rendering binding decisions on the interpretations; but what such a tribunal or similar board could do
is render advisory opinions which are clearly not binding, but should be persuasive.

Then, one could soon have on-line the status of conventions, the bibliography and similar
information. And to look more into the future one could imagine having one international
documentation centre for commercial law as in other areas, such as that for labour law in Geneva.

Cooperation with national support groups

One very important point is to strengthen cooperation with national liaison persons or groups as
regards those countries where we have contacts, often with members of the Commission or with
former delegates (there is a high correlation between membership and adoption of texts, as we showed
in a secretariat note four years ago). In respect of other countries, we should establish close links with
ministry officials and other interested persons, providing them with constant and full information about
our activities, and consulting them on the most appropriate measures for providing wider awareness
and acceptance of UNCITRAL texts. After all, they are the best people to know what is needed in
a given country and who would be competent for initiating action towards ratification. You heard
during the Congress references to such possible support groups or persons; for example the comments
of César Guzmdn-Barrén Sobrevilla about developments in Peru.

Expert advice and other technical assistance

One could try to meet requests, in particular from developing countries, for expert advice on law
reform and other technical assistance. Possible tasks would include: review and revision of
commercial laws in a country or in a region; technical assistance in establishing required elements of
legal infrastructure, for example, an arbitral institution, a procuring entity or an investment office;
technical cooperation with United Nations Economic Commissions and other regional organizations,
and world bodies like the World Bank and the International Maritime Organization and their regional
advisers. Here, the first point would be to explore funding possibilities, either from UNDP or other
multilateral aid agencies, or perhaps bilateral aid agencies or even individual sponsors.

Assistance for teaching and research

Finally, I think that it might be a good idea to provide assistance for teaching and research in the
field of international trade law. It could start with a worldwide survey of courses at universities and
other institutions, to ascertain the extent of the coverage of uniform law. One might also think of
providing assistance in installing such courses. In that respect one could think of another seminar
similar to the one held in 1975, the goal of which was to teach how to teach. One might consider
preparing a compilation of recommended teaching materials, and one might initiate dissertations and
similar studies on UNCITRAL texts and on possible topics for future work, as I understand the CEC
does.

Finally, and that is my last idea at this hour, one might organize or co-sponsor summer courses
on uniform commercial law, perhaps similar to the ones at the Hague on private international law and
public international law. I confess to believe that uniform commercial law is at least as important as
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private international law in the traditional sense. The courses should be practice-oriented and possibly
last for only two weeks for that reason. I could even envisage having in the future something which

is already in place for maritime law, namely a World Commercial Law Institute, or a United Nations
School of Trade Law.

Conclusion

Let me conclude by revealing what we in the secretariat say at times, namely that we shall
continue with our unification efforts as long as we do not too adversely affect international trade.

Speaking of efforts, and more seriously, I should like to take the opportunity of thanking my
colleagues and team mates for the tremendous work they have put into preparing this Congress. We
pledge to continue with our efforts to assist the Commission in its historical mission to contribute to
the establishment of a comprehensive body of uniform law for world commerce in the twenty-first
century.

C. Aspirations and priorities of developing countries - Representatives
from various regions summarize what developing
countries expect from UNCITRAL

ABBAS SAFARIAN NEAMAT ABAD
Head, Department of Treaties, Ministry of Foreign Affairs, Tehran, Islamic Republic of Iran

I should like to pay tribute to the accomplishments of UNCITRAL on the occasion of its
twenty-fifth anniversary.

I also very much hope that, in the coming years, the Commission will be able to attain its main
objectives as regards the unification of the laws and rules governing international trade. Such
unification can only come about by positive action being taken to harmonize different national legal
systems through the elaboration of international conventions and uniform laws and through the

formulation of appropriate and necessary legal recommendations in the form of legal guides and model
laws.

During its first 25 years, UNCITRAL has achieved major progress in furthering the process of
the unification of international trade law, and has thus been able to make a significant contribution
towards harmonizing the different legal systems in existence.

A simple comparison between the international trade situation in 1966 and the situation today
reveals just how successful UNCITRAL has been in fulfilling its mandate.

The developing countries, including my own, are fully aware of the importance of the tasks that
UNCITRAL has embarked upon, bearing in mind the paramount role played by international
commerce in fostering harmonious international relationships, not only in the economic but also in the
cultural and human spheres. ’

As a representative of a developing country that is a member of UNCITRAL, I feel I must draw
attention to the fact that there are other, less-advanced developing countries that, despite a genuine
desire to become actively involved in UNCITRAL's sessions, are unfortunately unable to do so for
want of financial resources. It is thus necessary - and this point has been underscored by the General
Assembly on several occasions - to seek suitable ways and means of enabling that group of States to
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take part in the deliberations of this international trade law forum. It is only in such circumstances,
with the participation of all nations, that UNCITRAL can be certain of having adopted decisions that
are consistent with the ideals stemming from the different legal systems existing across the world.

The global political scene has undergone profound changes in recent years, changes that took on
new dimensions in 1991, when the economic systems based on the socialist model collapsed, and a
fairly large number of States declared their independence and adopted new economic visions, Those
nations are in great need of help and assistance in overcoming the adverse economic factors of this
transitional phase. I believe that UNCITRAL should support those countries, at least through th
dissemination of information. '

We are now in an era of dérente, the period of the cold war having ended and the threat of armed
conflict having thus considerably diminished. These developments prompt us to believe that the logic
of weapons will sooner or later give way to the logic of dialogue. A world no longer burdened by
the arms race will be able to devote greater efforts to its economic life, which will lead to a substantial
expansion of international commerce. In such circumstances, UNCITRAL will have an additional
responsibility, namely that of formulating uniform rules and international conventions that will promote
the development of trade in a just and equitable environment, where account is taken of the mutual
interests of all parties, be they the rich and industrialized countries or the less advanced and developing
countries. It should be noted that an approach of this kind is in the interests of the rich, developed
countries. Indeed, the world’s long-term socio-economic stability requires that the developed countries
bring their North-South economic relations into balance, so as to meet the emerging needs of
international trade. In other words, it is necessary that they accord increased importance to the process
of building up the economies of their poorer partners. The economic prospects for the year 2000
appear very different from the situation existing today. According to some experts in the field of
international economics, the end of the cold war could give way to the emergence of a trade war. The
outcome of such a development will undoubtedly affect differently the developed countries of the
North - with their strong economies and advanced technologies - and the developing or less advanced
countries of the South.

In general terms, commercial activity in Asia can be divided into two distinct areas: regional
trade and trade on a worldwide level, in particular with the West. Most Asian countries will be
seeking in the future to develop their trading links with very distant partners. However, it should be
noted that the countries of the Asian continent differ considerably from one another in regard to their
national income: per capita income in Japan is over US$ 20,000, in the Republic of Korea and
Taiwan Province of China it is only US$ 2,500, and in South-East Asia it is no more than a few
hundred dollars.

It thus appears reasonable, and indeed necessary, that some of the resources that become available
from reductions in military spending should be allocated to meeting the needs of the developing
countries during the coming decade, with those countries being encouraged to improve their terms of
trade. In the field of international commerce, the less advanced and developing countries need to be
offered greater opportunities to enable them to contribute to their own economic recovery, and hence
to the equilibrium and stability of the world economy.

With regard to the technology of electronic funds transfer, which today represents a necessary
factor in the development of international commerce, we feel that more positive and constructive action
should be undertaken in this connection, not only at the national but also at the regional and
international levels. We fully share the view that this technology should be exported at an appropriate
and affordable cost. We realize that our conventions and our unifying laws and rules will receive wide




international support only if most countries have access to advanced technologies, particularly in the
fields of banking and telecommunications.

Clearly, if the developing countries cannot take an active part in the work of UNCITRAL, the
outcome of the Commission’s deliberations will always favour those States that have the best research
facilities. In such a situation there is a risk that the global economic order will fail to serve the
interests of some trading partners in the future. That would have detrimental consequences for the
main objectives of UNCITRAL, which has set itself the task of promoting the development of trade
with all countries. :

As I have already said, trade - as a key element in furthering international relations - will be able
to play a clearly beneficial role for the developing countries only if the structure of international
commercial relationships is based on just and equitable principles. It is only in such circumstances
that mankind can achieve the goals of true social justice within the economic sphere and guaranteed
world peace and security.

I should also like to raise a number of points concerning the views of developing countries
regarding the terminology used by UNCITRAL. It has been observed that texts often contain terms
and expressions whose usage is not yet standard in the trade law of some countries. The same also
applies to the use of sophisticated work methods and highly advanced technologies. There is a need
for the UNCITRAL secretariat to take steps to ensure that its draft laws and conventions are, to the
extent possible, worded in conformity with the legal concepts current in all countries.

In view of the limited time available to me, I should like to conclude with the following few
suggestions concerning UNCITRAL’s programme of activities in connection with the United Nations
Decade of International Law.

First, the Commission should continue - as in the past and even on a larger scale - to sponsor
regional seminars and symposia with a view to providing jurists and legal practitioners in the
developing countries with all necessary information about the process of unification and the techniques
used to further it, and also on the advantages that unification will bring them.

Secondly, it would appear necessary at this point for UNCITRAL to set aside a special place on
its agenda for the drafting of uniform rules on a number of contemporary economic issues, such as
provisions governing relations between foreign investors and the countries in which they invest.

Thirdly, thought should possibly be given to the formulation of a uniform text for the
international harmonization of foreign currency exchange dealings. This would be of considerable
advantage to those countries that do not possess a single foreign exchange system.

I shall conclude with my fourth and final proposal, which also forms the main focus of my
statement. Since I am speaking here in the General Assembly Hall, I should like to address my
remarks not only to UNCITRAL but also to the International Law Commission and to all other
organizations responsible for the codification of international law, whose attention I wish to draw to
the highly important points set out below.

It is essential that the process of the progressive elaboration and codification of international law
should take into account, inter alia, the principles of Islamic law.
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Indeed, how can one ignore such an ancient and rich legal culture that today represents the basis
of the legal regimes of some 50 nations? The first step would be the harmonization and widespread
dissemination of the contents of Islamic law.

ANA ISABEL PIAGGI DE VANOSSI
Professor and Judge, Buenos Aires

Argentina is pleased to be able to participate in this Congress, which is being held to mark the
United Nations Decade of International Law. My country is committed to improving both its domestic
economy and the economy of the region. To that end, it wishes to express the views presented below.

UNCITRAL has prepared uniform rules on some of the most important aspects of international
trade. Nevertheless, a major part of its mandate relates to training and assistance. It should currently
intensify its efforts in these areas by organizing its own symposia or arranging regional seminars with
a view to familiarizing professional lawyers and other interested parties with the problems encountered
and progress made in the field of international trade law. This would be one way of speeding up the
process of ratification of the conventions.

The main purpose of the technical assistance programmes could thus be to focus on the
promotion of the existing international conventions and other instruments being drafted by the
Commission.

More fellowship programmes should be organized so that young lawyers in developing countries
can receive training and practical instruction in international trade law. In addition, the secretariat
could urge the Governments of the developed countries to inquire whether their commercial and
financial enterprises would be willing to accept interns from developing countries. Consideration

could also be given to the possibility of seminars on international trade law being organized for those
countries by the United Nations Institute for Training and Research.

The training of specialized personnel is of particular importance to us, the lack of such personnel
being one of the most serious shortcomings in the field of international commerce. It is in this spirit,
and in the knowledge both of the advantages to be gained and of the difficulties involved, that we
voice these needs.

Argentina’s comments stem from its recognition of the commendable and positive efforts that
UNCITRAL has made during its first 25 years of existence to overcome obstacles and fulfil its
mandate.

My country earnestly requests that renewed efforts be directed towards achieving a common
understanding in the sphere of international trade law.

As you will appreciate, there are significantly fewer training opportunities and specialists working
on international legal issues in the developing countries than in the developed countries. This situation
is inversely proportional to the needs of development, since progress in our countries means mere
survival, whereas in the developed countries it is simply a question of improving the existing standard
of living.

As will be realized, the human values at stake are different, and UNCITRAL can provide

considerable assistance to those countries that are struggling to embark on their economic and social
development. To quote a metaphor used by a former President of the General Assembly, failure to
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grasp this fact would seem to be as reckless as travelling first class on an aircraft with bombs on
board.

The Commission can, through various forms of advisory services, implement extensive training
activities under the umbrella of the United Nations. It thus has the ability to alter the direction and
course of international collaboration among the developing countries.

A proposal for future work. Bearing in mind the Commission’s specialized expertise and the
terms of its mandate, my delegation feels that it would be useful for a study to be made of the
contractual provisions that frequently appear in international privatization agreements, in view of the
importance of privatization to the restructuring of the developing countries and to their economic
growth. It will be appreciated that this is a topic of vital importance, and UNCITRAL might well find
it appropriate, as part of its substantive work, to prepare a legal guide on the drafting of privatization
contracts. The preparation of international contracts of this kind usually entails complex issues with
respect both to the legal relationship between the parties and to the obligations created, which often
extend over a long period.

The aim of the proposed guide could be to identify the legal issues raised by privatization and
to examine possible approaches to dealing with them. By pointing out the problems and indicating
ways of solving them through suggested solutions that take into account the differences between the
various legal systems across the world, such a guide would be a useful tool in the contract negotiation
and drafting stages. It would thus be of assistance to countries that are in process of privatizing their
enterprises, and would ensure that the buyer’s legitimate interests are respected. It is a known fact that
privatization arrangements are being conducted in a partial legal vacuum.

The proposal that this document should take the form of a guide stems from the fact that States
have not yet had sufficient time to define their positions on this matter, and from the difficulties
involved in drawing up a single set of rules for so wide a variety of situations.

Argentina calls upon the Commission to continue to give special consideration to the interests
of the developing countries, and should be grateful if, when examining its long-term programme, the
Commission would take into account the special problems affecting those countries.

B. M. KOENTJORO-JAKTI
Assistant to the Minister of Trade, Jakarta, Indonesia

It is becoming increasingly clear to the world community that, in the progressive development
of international trade law, the principle of equality of States should above all be interpreted as the right
of every State and people, not only to exist, but also to develop. Indonesia as a former colony and
a developing nation is firmly of the view that codification of international trade law should have as
its goal a set of rules regulating international relations, with an eye to promoting equity, mutual redress
and compensation for the inequalities of developing countries vis-d-vis the developed countries.

In order to promote and formulate uniformity in international trade law, the United Nations
General Assembly in 1966 mandated UNCITRAL to codify a global code of trade law. The invaluable
contribution of UNCITRAL towards the harmonization of legal norms relating to international business
transactions proved highly desirable in fostering and facilitating the development of international trade
and economic relations among nations. Another objective of UNCITRAL was to foster closer relations
with UNCTAD. Its work has included: the 1974 Convention on the Limitation Period in the
International Sales of Goods; the 1980 Vienna Protocol amending the Convention on the Limitation
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Period in the International Sale of Goods; the 1978 United Nations Convention on the Carriage of
Goods by Sea; the 1980 United Nations Convention on Contracts for the International Sale of Goods;
and the UNCITRAL Model Law on International Commercial Arbitration. All the foregoing
instruments have entered into force. The 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards has also come into force, while the 1988 United Nations
Convention on International Bills of Exchange and International Promissory Notes and the 1991 United
Nations Convention on the Liability of Operators of Transport Terminals in International Trade have
not yet entered into force.

It is evident then that UNCITRAL’s work was mainly directed towards fulfilling the needs of
trading partners involved in private international transactions. Also evident is the fact that only a small
number of the newly independent States of the Asian region have ratified, acceded to or signed the
conventions. In this connection, an exception is the 1958 New York Convention, which has been
ratified by 15 States, including Indonesia, and which has been signed by one State. None of the Asian
countries have signed, ratified or acceded to the 1974 Convention on the Limitation Period in the
International Sale of Goods and the Protocol amending it and the 1988 United Nations Convention on
International Bills of Exchange and International Promissory Notes. Four countries have signed the
1978 Hamburg Rules, four States have signed, ratified or acceded to the 1980 United Nations Sales
Convention, while one State has signed the 1991 United Nations Convention on the Liability of
Operators of Transport Terminals in International Trade.

Could this development be an indication that the Asian countries are more concerned with matters
of international trade that better fulfil their respective specific needs? Member States have shown their
interest by participating in deliberations of the Commission. However, financial constraints prevent
them from taking a more active role in every session.

The problem therefore in its simplest denominator is that perhaps the priorities of UNCITRAL
are considered not relevant or at least not central to the basic needs and interests of the developing
countries, including those in the Asian region and Indonesia. Thus, in our opinion, the solution should
be shaped in terms of identifying the key areas of interest to the developing countries that are also
within the context of harmonizing and unifying international trade law and the competence of
UNCITRAL. I would point to international commercial contracts in general, commodities,
industrialization, transnational corporations, transfer of technology, industrial and intellectual property,
international payments, international transport, international commercial arbitration, private
international law and trade facilities, as possible examples.

Concentration on such areas of concern would, I believe, not only reflect the top priorities and
aspirations of the developing countries in their fundamental pursuit of development, but also generate
their greater participation in UNCITRAL. Only then would it be possible to formulate relevant legal
instruments of a convention or of a model law nature.

As to the developing countries of the Asian region, their development thrust is heavily oriented
towards international trade, and they are especially interested in many of the critical issues and
activities of UNCTAD and GATT. It is therefore within those areas of core interest to both
developing and developed countries that UNCITRAL could attract and engage the participation of
developing countries. Resulting agreements could be of a bilateral, regional or multilateral nature.

Another constraint, as already expressed, is that of the process and procedures undertaken in
ratifying such laws and conventions within the legislative systems of the developing countries.
Common ground and specific needs of the developing countries should be sought to facilitate more
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acceptable passage. Such measures would therefore serve, particularly in the long run, the
UNCITRAL goals of greater harmonization and unification in world trade law.

A brief reference to the evolution of development thinking by the newly independent countries
of Asia may assist our understanding. The States newly emerging from colonial occupation first found
it imperative to assert their independence and consolidate their sovereignty. In the economic sphere
this was achieved through such strategies as import substitution, thus incurring the proliferation of
protective trade barriers. When the shortcomings associated with these policy measures became
evident, many countries redirected their efforts towards more outward and open trading policies.
While such policies carried a higher risk to fledgling industries and even to sovereignty, they also
ensured rapid development, mainly through increased export earnings.

In this way the Asian development experience has been visibly successful to date. Two prime
examples of this trend are the Republic of Korea and Singapore, as two of the four newly
industrializing countries of Asia. This does not mean that abiding by GATT rules comes easily. As
a matter of fact, while our commitment to a free, open, rule-based and non-discriminatory international
trading system cannot be questioned, some of the developed countries, which are also contracting
parties to GATT, have sought various means to circumvent its rules through non-tariff barriers,
managed trade etc. Moreover, while many Asian developing countries, including Indonesia, have
unilaterally liberalized their international trading activities and procedures, many developed countries
have not reciprocated by easing their access regulations to their markets.

The developing countries of Asia were therefore in a sense forced to give more priority to
implementing trade policies in the context of public international trade law. This, however, can also
~ be seen as an indirect way of achieving the objective of UNCITRAL, that is, of harmonizing and
unifying private international trade relations, which is in the context of private international trade law.

In a similar vein, Indonesia has been adjusting itself with a certain measure of success to the
important dynamic and fundamental changes which have occurred in the world economy in the late
1970s and early 1980s. That is, Indonesia has directed its economic policies towards a more free,
open and rule-based economic system.

After its independence and for the best of motives, Indonesia focused on import substitution,
preferential treatment for State-owned companies and heavy subsidies. With the advent of the
recession in the late 1970s and 1980s, Indonesia looked for greater competition and export orientation
in its development policies. Deregulation packages were designed and implemented to both stimulate
export earnings, diversify the economy and increase the participation of the Indonesian business
community. In this connection, it is pertinent to note that Indonesia and its foreign partners jointly
doing business in Indonesia have the choice of applying their mutually agreed terms and conditions
under acceptable international law on business transactions and in accordance with the public order
of Indonesia. Furthermore, any disputes arising from such international transactions can be arbitrated
under the 1958 New York Convention.

By 1991, Indonesia’s efforts bore fruit. The composition of its total export products, which
before 1982 was dominated by oil with 80 per cent of the total, changed dramatically. By 1991, the
exports of non-oil products had already reached more than 60 per cent of total exports, as compared
with only 20 per cent in 1982. At the same time a substantial change occurred in the composition of
the non-oil exports. Where until a decade ago, such exports principally consisted of primary
commodities, today processed and manufactured goods dominate. Moreover, the export trading
business involves not only large-sized companies, but also medium- and even small-sized ones.
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The results so far are encouraging. The newly-oriented trade policies, supported by the business
community, have brought about an environment conducive to international trading activities, and
Indonesia is optimistic that its development progress will propel it to become one of the newly
industrializing countries of Asia. Other Asian countries too are on the same track.

By observing such phenomena, UNCITRAL, should, I believe, draw the conclusion that, forced
by certain important changes in the world economic situation, developing countries in the Asia region
have set priorities in their efforts to achieve their development aspirations. UNCITRAL could
therefore perhaps act as a catalyst in promoting the efforts to implement UNCTAD recommendations,
such as those relating to restrictive business practices, in accordance with General Assembly
resolution 35/63 of 5 December 1980, and to promote their acceptance by developed countries. This
would follow the precedent set by the developing countries in accepting GATT trade policies and
rules. By acting in that way, it is our sincere hope that UNCITRAL can fulfil its main obligations and
objectives in preparing its role for the twenty-first century. '

ROBERT RUFUS HUNJA
Permanent Mission of Kenya to the United Nations

Before I give my views on the future aspirations and priorities of UNCITRAL allow me to spend
a minute on a general overview of the past 25 years from the perspective of a developing country
delegation.

When one reads General Assembly resolution 2205 of 17 December 1966 by which UNCITRAL
was created, it is very clear that the Commission was mandated, in paragraph 9, to "bear in mind the
interests of all peoples and particularly those of developing countries, in the extensive development
of international trade.”

In this paragraph lies one of the main reasons as to why the Commission was created. When one
reads the travaux préparatoires of the resolution quoted above, it is quite clear that one of the basic
arguments for creation of the Commission was that the international trade law then existing was not
amenable to universal application or acceptance. The obvious reason for this was that most of the
international trade law then existing was primarily developed by trade associations and other
organizations mainly in the West, and therefore primarily represented their interests. Thus, in the
interests of fairness and universal acceptance and application, international trade law had to take into
account the changing nature and structure of world trade. The Commission was therefore charged to
take account of the particular interests of developing countries that were largely the new players in
world commerce.

After 25 years in existence it is therefore only fait to ask how successful the Commission has
been in this particular important mandate. My submission is that success in this respect has been
rather limited. Allow me very briefly to mention some of the reasoning that leads me to this
contention.

The first problem is the lack of will on the part of the international community to change unfair
trading laws. I shall use, as an example of this unwillingness, the United Nations Convention on
Carriage of Goods by Sea (the Hamburg Rules). This is one convention (as was very eloquently
described by Professor Joko Smart yesterday) in which UNCITRAL enacted a new, fair, equitable and
workable regime on the carriage of goods by sea. And what has so far happened since its adoption
in 19787 Though it is coming into force later this year, one cannot fail to note that the majority of
States parties are African countries joined by a few Latin American and former socialist countries of
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Eastern Europe. The failure of the large trading countries to ratify this particular Convention is indeed
very telling.

The other serious problem is one of representation. States and business people will only feel an
obligation to adopt and apply international trade law if their interests are part and parcel of the grand
bargain that forms that law. This means that developing countries have to be involved in the
formulation of international trade law if they are to be expected to adopt and apply it. This does not
just involve representation in the working groups and the Commission, but has to start with
representation at the earliest study group level where the agenda and direction of most projects are set.
On representation in the working groups and the Commission, the Secretary-General of the United
Nations presented a report in 1991 to the Sixth Committee of the General Assembly in which he
decried the inadequate representation of developing countries. This situation can be traced to the lack
of funds to send experts to meetings. All of you whose Governments can assist have therefore to be
ambassadors of UNCITRAL on this issue to your Governments. Otherwise the lack of universal
acceptance and application may persist to the level where UNCITRAL will have failed in one of its
most basic and primary aims.

I must also state that from the perspective of developing countries, the choice of topics to be dealt
with by the Commission has not of late fully reflected their most urgent needs. This is not to say that
electronic funds transfers, electronic data interchange or electronic contracting, inter alia, are not
important and useful topics. They indeed are very important and cater to the technological revolution
of the last decades. But for most developing countries, and especially on the continent of Africa, their
barriers to trade and the lacunae and problems they face in international trade are much more basic.
Thus UNCITRAL must not only take into account the interests of developing countries while dealing

_ with these topics already before it, but in the future it must also deal with issues of particular relevance
to developing countries, such as fair commodity sale contracts and intellectual property rights.

I should also like to briefly mention one or two issues of great importance to the continent of
Africa in which UNCITRAL could play an important role. We in Africa have not failed to see the
growing trend towards formation of regional trading and investment blocks in the Americas, in Asia
and in Europe. Faced with this possibility of being marginalized in world trade, Africa is turning
inwards to exploit all the possibilities and benefits of a well developed intra-African trade. Such
regional organizations as the Preferential Trade Area for Eastern and Southern Africa and the
Economic Community of West African States are geared towards the promotion of trade among
African States with the aim of creating an African common market in the early decades of the next
century. UNCITRAL could be of great help to the States members of those organizations and the
organizations themselves, as they undergo the process of regional unification of trade law. I would
urge that UNCITRAL cooperate on issues of funding with other United Nations bodies, such as the
United Nations Development Programme and the Centre on Transnational Corporations, and, together
with the secretariats of regional organizations, they could map out ways in which UNCITRAL
expertise in the development and unification of trade law could be useful.

In conclusion, I must say that whereas UNCITRAL has produced excellent, high quality texts in
its area of competence over the last 25 years, some fair amount of thought and ingenuity needs to be
given to ways in which the wider and full interests of developing countries can be taken into account
in the future.
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D. Final suggestions for the future activities of UNCITRAL

I. W. HARRACKSINGH
Attorney, Trinidad and Tobago

It is unnecessary for me to put forward any further commendation of UNCITRAL. Enough has
been said of its work and achievements. My simple observation is that, having regard to the
lamentable delays that are experienced between the preparation of a text and its universal acceptance,
we might usefully consider whether the resources of UNCITRAL may not be apportioned between the
promotion of the universal acceptance of its texts and in the development of new texts.

The other aspect that I would like to speak on is dispute settlement. The delay when disputes
have to be determined in local jurisdictions has been ably covered in this Congress, but I wish to add
that when an international transaction reaches a dispute, invariably the principals, that is the vendor
or the purchaser, the lessor or the lessee, become transformed from principals to proxies, and they are
just the proxies of the banks, the insurance companies or the transport companies. I would therefore
urge that these organizations be persuaded to take a more active role in the development of any future
codes.

Finally, I should like to add a special tribute to Professor Clive Schmitthoff, and to suggest that
consideration be given to establishing an endowment or scholarship fund in his honour.

SERGEI KELADA
Belarus

I listened to Gerold Herrmann with satisfaction today, when he talked about facilitating
information about the unification of legal texts. Here I would like to express a wish that the secretariat
of UNCITRAL would come up with a programme for consultant services within which one might
prepare a training course for use in legal schools when they study a text drafted by the Commission.
It would be useful for many countries, including my own, to have this. Also it would be good for
other countries in the territory of the former Union of Soviet Socialist Republics. As far as we know,
the Centre for Human Rights at Geneva is doing this kind of work and preparing manuals for training
in human rights. It would be excellent publicity for UNCITRAL, and it would be valuable practical
material. We could have national textbooks then worked out for our students on the basis of
UNCITRAL material. It is important for jurists not only to know UNCITRAL documents, but also
to be very familiar with them and to make the greatest practical use of them in the future, for example
in Belarus. Finally, we commend the secretariat of UNCITRAL for its report and commentaries on
the Hamburg Rules. ‘

JUDGE HOWARD HOLTZMANN
The Hague, Netherlands

I should like to make a personal suggestion for the future work of UNCITRAL in the field of
dispute resolution. The project that I suggest would build on UNCITRAL'’s strength and reputation
and success in this area, and would, I believe, enhance the usefulness of the UNCITRAL Arbitration
Rules. As we all know, one of the greatest advantages of the UNCITRAL Arbitration Rules is that
while they provide detailed guidance as to some parts of the arbitration proceeding, they permit broad
flexibility for the arbitrators to conduct other parts of the proceeding in such manner as they consider
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appropriate. Now, flexibility is of course desirable at some points in an arbitration, because it permits
the arbitral tribunal to tailor procedures to meet the circumstances of particular cases, and also to take
into account the expectations of parties who enter the arbitration with different legal and cultural
backgrounds. I think particularly of parties who appear before arbitrators who are of different cultural
and legal backgrounds. However, when rules are flexible as they must be, parties may be uncertain
as to the procedures the arbitrators will adopt. Flexibility can lead to unpredictability, and
unpredictability can result in surprise.

How can we prevent arbitration from thus becoming ambushed by arbitrators? The answer may
be quite simple. Let us first identify those areas where the UNCITRAL Arbitration Rules permit broad
flexibility, and then let us prepare a legal practice guide that would describe one or more procedures
that arbitrators successfully use in those parts of the proceedings where the rules permit them to
choose the appropriate manner in which to conduct the case. The purpose of such a legal guide would
not be to add to the rules or to substitute rigidity for flexibility; the purpose would be to show various
ways by which flexibility can be effectively utilized. Let me give you an example of what a practice
guide could do. The UNCITRAL Arbitration Rules do not refer specifically to pre-hearing
conferences, but they provide flexibility for the arbitral tribunal to hold such pre-hearing conferences.
A legal guide could analyse the benefits of pre-hearing conferences, describe the process, and provide
a check-list of topics for pre-hearing conferences that arbitrators in particular cases might then
consider. Another example is that a legal guide could provide information on methods of presenting
evidence in arbitration, a topic that has long been on the agenda of the Commission. The legal guide
might also be the appropriate means to describe various procedures that have been found useful m
multi-party arbitration, another topic already on the agenda of the Commission.

These are only a few examples of subjects that a practice guide could cover. The guide would
serve several useful purposes. First, it could help reduce uncertainty in those areas where the rules
permit flexibility. Second, it could help promote uniformity, which is an effective way of removing
the possibility of surprise. It could increase what we have heard Professor Szasz call transparency.
UNCITRAL has promoted the policy of flexibility. Let us now help parties and arbitrators to utilize
that flexibility wisely. UNCITRAL has the experience and the resources, the intellectual resources to
undertake this task. I think we can do it successfully; I think it will be helpful not only to users of
the UNCITRAL Arbitration Rules, but also to those who use other rules that also permit flexibility.

GUSTAVO CUBEROS GOMEZ
National University of Colombia, Bogotd

Reference has today been made to what countries expect from the work of UNCITRAL. This
reminds me of the words of President John Kennedy: "Ask not what your country can do for you,
but what you can do for your country.” We are not only talking in the developing world about asking
for as many things as possible from UNCITRAL. We are raising questions in the legal sphere relating
to rules on such matters as trademarks and patents, bankruptcy and electronic funds transfer, we are
also asking UNCITRAL to improve its channels of dissemination, so that it become a source of
fellowships for our students in law. -

I share all of those concerns, I support all of those needs, but I believe that they are future
oriented, I believe that they are not apposite to the present moment of UNCITRAL. Why? Because
of many examples that we could cite. In my judgement the most dramatic examples are: the United
Nations Convention on Contracts for the International Sale of Goods, which was 20 years in the
making between the time the problem was identified and the time the Convention entered into force;
and the United Nations Convention on International Bills of Exchange and Promissory Notes, which
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has only been ratified by four countries. I think that it is much better for an entity like UNCITRAL
and for the world in which we are living if there are two or three or five uniform bodies of rules
which are well-known, which are in force, which are actually applied in the world of trade, rather than
having 10, 20 or 30 theoretical formulations.

That is why I believe that the work of UNCITRAL is to consolidate and strengthen this very
important task that it has already been carrying out to date, rather than thinking of branching out or
growing or making the sphere of its activity a little more diffused. But how can we bring about that
consolidation in terms of concrete activities rather than growth? Let us recall that we are here
representing many Governments, associations, judiciaries or the legal scholarly community. Let me
make this basic comment: the essential point and, with all due respect, I think the most important
thing is the role of the law-teaching profession, of law professors, because UNCITRAL is creating a
set of rules, sponsoring the formation of bodies of rules, and it is up to all of us in our respective
countries to disseminate them. But I emphasize the teaching of law because I feel that professors are
the conduit to the new generations who will ultimately get rid of this legal Tower of Babel in which
we are living today. If we do not reach our Governments or the new generation of lawyers of the
twenty-first century, then, as Gerold Herrmann has pointed out, we would be condemning UNCITRAL
to a kind of esperanto, an ideal language, but one which nobody speaks.

MARILDA ROSADO DE SA RIBEIRO
Rio de Janeiro, Brazil

As an introduction I must clarify that I am both a professor of international law and a lawyer of
the Brazilian State-owned oil company PETROBAS. I felt encouraged to address some words to this
audience in my name and on behalf of the four other Brazilian professors who are attending this
Congress, after the comments of the Peruvian delegation yesterday and the report by the Secretary of
UNCITRAL. I would also like to refer to the speech by Ana Isabel Piaggi de Vanossi of Argentina,
whose words I fully endorse.

For us it is a personal and professional accomplishment simply to have been able to attend the
conference. We deeply regret not being able to say that our country is a signatory to the important
conventions discussed here. We want, however, to contribute concretely to change the situation and
promote a better approach on the part of Brazil to the unified legislation. We therefore propose to
form in Brazil a group to support the work of UNCITRAL, in line with the suggestions made by
Gerold Herrmann today. The group would start as an institute including professors from various
universities who are personally motivated like ourselves, and might, at an early stage, congregate
businessmen and make strategic alliances with other institutes. We would at a later stage seek the
support of government-related agencies.

We think that this decade may bring a different scenario with a better insertion of Brazil and all
the developing countries into the system of international trade. I dare quote the example of my own
company, PETROBAS, which in the last two decades has proved that developing countries can find
in a competitive field like that of energy and oil technological strength that allows it to make joint
ventures in an equal position and exchange experiences with major companies throughout the world.

We are, however, in great need of strengthening our expertise in many areas. I would at least
mention project financing; and there is also the challenge of forming the MERCOSUR market with
Argentina, Uruguay and Paraguay. We hope, therefore, to have UNCITRAL’s support in improving
the awareness and acceptance in Brazil of the texts of the uniform laws and conventions.
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PUTNAM LOWRY
United States of America

At the beginning I wish to apologize if any of my remarks are impolitic and I inadvertently
offend anyone. In terms of suggested items for future work, I wish to make four suggestions.

The first is to discuss a regime for developing security interests in using satellites as collateral
for obligations. This is an open area; it is of grave concern to some of our clients.

The second item is enforcement of judgements. The United States does not belong to any
multilateral conventions on the enforcement of judgements. We think in part this may be due to the
hesitation of the United States to join private international law conventions, but we feel that perhaps
there is room for improvement in existing works.

Third, consideration should be given to the possible updating of the 1958 New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, especially concerning the
enforceability of interim measures awarded by arbitral tribunals.

Fourth, steps should perhaps be taken to build on the work of UNIDROIT concerning factoring.
I anticipate that there may be a problem in the granting of security interests in movables regarding the
priority of those interests, since the UNIDROIT factoring convention does not address the priority
between factors.

I raise a concern about the endorsement of the Incoterms by the International Chamber of
Commerce, because they are copyrighted documents. If I have a copy of the Incoterms and make a
photocopy and give it to a judge, that puts me in violation of copyright law. Is it appropriate that we
endorse a privately copyrighted document unless ICC is willing to allow reasonable reproduction to

disseminate it? I understand that ICC has put a great amount into it, and must make some money
on it, but that is a philosophical question I pose for consideration.

We must be very wary of politicizing our work in UNCITRAL. UNCITRAL has succeeded for
the same reasons that many other agencies have succeeded, because our work is essentially
non-political. You can compare the record of UNCTAD with that of UNCITRAL or perhaps the
International Telecommunication Union. As agencies become more technical and less political they
seem to succeed more. UNCITRAL must catch the excitement of the people, because it is the people
who enforce and cause their works to be implemented. In the State of Connecticut where I am just
a country lawyer, we now have a part of the general statute entitled "International Law", where the
Model Law on International Commercial Arbitration among other works is codified. The Connecticut
Bar Association will stand behind UNCITRAL, ready, willing and able to provide any assistance that
we can. :

I wish to make a closing comment on the analogy to the fire department. You say that the fire
department does not advertise. That is not strictly true. They have fire callboxes on the corner, they
use the telephone, they advertise on the inside cover. When they have a commercial law problem,
people in the Bar Association know that they can call me. We must do the same kind of thing. We
will not advertise in the same way that commercial businesses do, but we should make our presence
known, and the Connecticut Bar has volunteered and will continue to volunteer to provide legal
support services for countries that cannot afford them on their own.




PAULIN EDOUEDQU
Gabon

Thank you, Mr. Chairman. First of all, I would like to join in the remarks of a recent speaker
who mentioned the developing countries as they relate to the process of the unification of international
law. My delegation learned a great deal from this Congress. Among those pieces of knowledge one
particularly caught our attention, that is, the word "unification". As you know, unification means to
unite, to bring together. In our context, that of international law, to bring together means the same
as harmonize. Now a question may arise: What can we do to harmonize international trade law,
considering all the regions of the world, all the States of the world, or at least a majority of States?
We have to harmonize trade law with the participation of all the actors in the international community,
including States, international organizations, regional organizations and even subregional ones which
are pursuing that goal.

It is quite clear that all States, at least the majority of the Member States of the United Nations,
must participate actively in the building of legal instruments which are to govern the various trade
areas at the global level. The weak position of numerous States, especially in Africa, seems none the
less to be incompatible with the two fundamental concerns which UNCITRAL now has, namely
harmonization of international trade law and protection of and assistance to the least developed
countries. As mentioned by the Secretary-General in his opening address, "More than ever before,
clarity and homogeneity are essential attributes of law, the purpose of which, at least in our conception
of it, is to protect and assist the weak. That’s how we conceive of the law." From that statement, it
seems clear that UNCITRAL cannot validly harmonize international trade law without bearing in mind
the view of that category of States with a difficult economic situation. A contrary step might have
numerous harmful consequences, including the reticence of States to ratify the texts coming out of
UNCITRAL, ratifications with reservations and difficulties in the implementation of texts.

Many reasons underlie the weak patticipation of some States in the work of UNCITRAL. Let
me state the most important of those reasons in order to take a look at possible solutions. I shall limit
myself to saying things succinctly. First, there is the absence of information. That is a hindrance.
We think that despite efforts made by UNCITRAL in this area, information does not get around much
in the developing countries. There also is the lack of training. Many economic operators, many
politicians and many professional people are unaware of exactly what the role is of international bodies
such as UNCITRAL is. The same is true for conventions which emerge from UNCITRAL. We have
also felt that there is, despite the efforts made, insufficient assistance. To be sure, assistance is linked
to means; none the less there is insufficient assistance. As a solution, we would therefore envisage
the extension of the scope of information by informing States not only through their diplomatic
missions, but also directly through their ministries or by other means.

UNCITRAL should therefore also be an information service, an information service which would
contribute to better dissemination of information and its centralization. We think that information
should be ensured a privileged status. The efforts so far are laudable, and they should continue
through intensifying the number of seminars and training courses in the developing countries.

We envisage UNCITRAL'’s further involvement in training through seminars and colloquiums.
We also envisage UNCITRAL assistance to developing countries in the introduction and implementa-
tion of legal trade instruments, which remain insufficient in many developing countries.




PROFESSOR FERNAN NUNEZ PINEDA
Honduras

It is very difficult at times to participate at the end of a meeting as virtually everything has been
said. Nevertheless, by way of introduction, I am a secretary of the Central American Commission on
Trade Law and department head at the University of Honduras.

I am concerned that there is talk of developed, developing and less developed countries in this
Congress. My question is, what levels are we talking about? With less developed intelligence or more
developed intelligence? I have a suggestion to make. At the next Congress we should take into
account the participation of the countries of Central America and the Caribbean basin, because if we
talk about less developed countries that would include us. The irony of the concept, however, is that
few developed countries have ratified the relevant international conventions, whereas the less
developed countries that have done so are more numerous.

ABRAHAM MONTES DE OCA
Mexico

Very briefly I should like to recall that this Congress represents a contribution of UNCITRAL
to the activities of the United Nations Decade of International Law, and that, as the first global forum
of its kind, it is particularly appropriate to the Decade. I have two proposals. First, in my capacity
as a member of the Mexican National Committee for the Decade, let me invite all those present, when
you return to your capitals, to offer your services to promote the creation of national committees for
international law. To date, the number of national committees set up for the Decade is unfortunately
very small; only three countries have done so. Such bodies would be highly advisable and appropriate,
since they provide a forum within which one can reach out very far in terms of knowledge of
international trade law. In that connection, I note that among the Mexican members of UNCITRAL
is Professor Abascal Zamora, who is one of the path-breaking disseminators of international trade law
in Mexico.

My second proposal is one that I transmit to you from the Mexican committee to UNCITRAL.
It is that UNCITRAL be requested to study the advisability of formulating a university curriculum .for
the teaching of international trade law, which might be offered to universities in interested countries.

MARGARET KENT
United States of America

The future work of UNCITRAL in promoting wider awareness and acceptance of uniform legal
texts should recognize and address relationships between commercial law and the taxation of
commercial endeavours. Commercial law affects tax law. I will just mention a few instances that
reflect the interrelationship.

First, in the United States, title passage is a triggering event that causes taxation to be imposed.
Thus, there is a reliance on Incoterms, but an artificial structuring of transactions can be planned.
Second, enterprises can currently structure the sale of goods to affiliate companies and other
jurisdictions in order to shift income to the most favourable tax jurisdiction, thus siphoning funds from
countries that should be receiving tax income. Third, the paucity of background records in the
electronic transfer of funds especially to or from tax-haven jurisdictions creates an easy opportunity
for flight capital, hiding assets in bankruptcy or divorce proceedings and most obviously tax evasion
on the part of customers of some international banks. Uniform tax rules could redress these abuses
by providing for the reporting of transactions to taxing authorities. UNCITRAL should solicit
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participants in this Congress to further participate in the conference that addresses tax issues and
commercial issues in tandem.

PROFESSOR MANUEL OLIVENCIA RUIZ
University of Sevilla, Spain

Let me express a conclusion that can be drawn from this very interesting Congress by using the
metaphor of the cook and the soup. I think that in UNCITRAL we have a great many very good
cooks who have prepared a few very fine dishes, but as yet few are eating them. Therefore, our
satisfaction should be limited, satisfaction about the work we have done, but limited because our goal
of unification is still very remote. I therefore think that we must consolidate our work, as Professor
Adriana Gomez pointed out, and that consolidation of our work means to make it known. It means
to teach it in the educational sense, but also in the sense of showing it, demonstrating it to interested
circles as well, not only in legal journals, but also through the economic currents that are most closely
related to our work. The delegation of Spain intends, for example, to devote one issue of the Revista
de derecho mercantil (review on trade law), published at Madrid, to the twenty-fifth anniversary
commemoration of UNCITRAL and to this Congress.

As to future work, my delegation would like to emphasize complementary topics more than any
new topics. We have addressed, and I think we have done so ably, material or physical rights. I think
that we need now to protect the exercise of those rights, to make them effective in practice. I know
UNCITRAL’s reservations about procedural problems, but I think that ensuring the exercise of those
rights would be essential.

Another subject is bankruptcy law. I understand its complexity and the reservations about it, but
its vital international importance is such that we should at least identify and define a few areas of
particular importance, so that bankruptcy law can truly have an international impact.

MR. SAGOVINIA

I wish to make two suggestions. The first is that, following up a proposal from France which
has been pending for the last four years, United Nations conventions may include a provision that if
the parties to a contract of international trade so stipulate, then the law of the conventions would apply
and supersede the law of the respective nation of jurisdiction over the cases. This would not affect
the so-called right of self-determination, which is one of the major criticisms of such a concept.

Second, the future would require that when we talk of a global economy and the clash of
economic interests of various economies in international trade, then we must make legal provision that
no nation which is not involved in the contract between two countries would impose sanctions and
adversely affect the conduct of the transactions. If a law failed to take into account such matters, its
acceptability at the international level would be seriously jeopardized.

Notes

'R. David et al., eds., International Encyclopedia of Comparative Law, vol. 11, chap. 5 (Tiibingen, Mohr,
1971), pp. 24 and 25.

’Ibid., pp. 33 and 34.

*E. A. Famsworth, "UNCITRAL - Why? What? How? When?", American Journal of Comparative Law,
vol. 20 (Berkeley, 1972), p. 322.

“R. David et al., eds., op. cit., vol. II, chap. 5, p. 26.
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VIl. Closing address

CARL-AUGUST FLEISCHHAUER
Under Secretary-General for Legal Affairs, Legal Counsel, United Nations

It is my privilege to deliver the closing remarks at this first Congress organized by UNCITRAL.
It gives me particular pleasure given the importance of the Congress and its theme for the development
of international trade law in the new world order - an order which demands increased international
trade and commerce if the challenges of development are to be met and the goal of reducing poverty
in the world is to be achieved. My pleasure is increased by the fact that the Congress has been held
in conjunction with the twenty-fifth session of UNCITRAL, and is therefore a celebration of the
twenty-fifth anniversary of the birth of UNCITRAL - an organization which has become the centre
of gravity for international trade law unification.

During the past twenty-five years much has been achieved by UNCITRAL and the other
formulating agencies in developing uniform law texts in the field of international trade law. It was
therefore appropriate that it was decided at the twenty-fourth session of UNCITRAL that an
opportunity should be given to examine the current state of the unification of the laws and the rules
governing world commerce.

Over the past five days, distinguished participants, you have considered many issues involved in
the formulation and development of international trade law. Among others you have discussed the
various aspects of the process and value of unification of trade law, the practical aspects and recent
developments concerning the many legal texts of universal design and relevance in the fields of sale
of goods, supply of services, international payments, electronic data interchange, transport by sea and
other modes of transport and dispute settlement. You have heard the views of the end-users as to their
practical needs and concerns as regards the existing uniform texts and any future texts that might be
developed, and you have heard the particular views of developing countries as regards their aspirations
and priorities with regard to work that could be done in the area of unification of international trade
law.

In addition, you have considered other aspects of the process of unification such as the promotion
of uniform texts, an aspect which has, perhaps, been somewhat neglected in the past, but about which,
as demonstrated in the discussions here, there seems to be a growing awareness, not only within the
formulating agencies responsible for the preparation of uniform legal texts, but also within government
circles and among practitioners and other users of uniform texts. You have also discussed possible
topics for future work which could form part of the programme of unification for both UNCITRAL
and other formulating agencies. It clearly transpired that unification of commercial law is desirable
and important, and that it is responding to the practical needs of international trade and commerce.

As the purpose of the Congress has been to provide a panoramic view of many areas of
international commercial law, it was often not possible to discuss in detail the many interesting issues,
views and suggestions that we heard during this week. I am confident that they will bear fruit - like
seeds planted in fertile soil - by sparking off in-depth discussions in many forums, and stimulate
further exploration and evaluation in future research, teaching and writing.
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I am equally confident that UNCITRAL and other formulating agencies will draw considerable
guidance from the wealth of information and analysis provided in the deliberations of this Congress.
The many insights offered by the great number of experts will no doubt prove extremely useful in
identifying suitable topics that are ripe for future unification efforts, and thereby help in setting the
agenda for unification in the twenty-first century. The information and analysis will prove useful also
in evaluating existing texts that have been elaborated by UNCITRAL and other formulating agencies,
as well as in evolving strategies for dealing with the important concerns that have been raised here.
The discussions will also be of assistance in developing ways and means of promoting uniform texts.
They have underscored the importance of UNCITRAL’s task of coordination and will be useful in
working out modalities for developing closer cooperation among the various formulating agencies
working in the field of international trade law in order to enhance the work of unification.

The need to draw on the experience of the past twenty-five years has, perhaps, never been greater
than now, given the new world order, which I referred to earlier, in which international trade law is
destined to play an even greater role than it has hitherto played in international trade and world
commerce.

The great number of excellent insights that we have been offered in the course of the past five
days on the subject of uniform law in practice and in theory could not have been possible but for the
excellent papers presented by the various eminent jurists on international trade law who spoke at this
Congress on the various topics assigned to them and by the equally excellent contributions made by
the various experts who spoke as voices of international practice during the Congress. To them all,
I extend my sincere congratulations and gratitude for a job well done.

Many other people have contributed to the success of this Congress. A debt of gratitude is owed
to the Chairpersons of the various working sessions, who combined the necessary degree of firmness
with an understanding of the desire of so many of you to take the floor. However, the success and
the whole atmosphere of any congress depends on the quality and participation of all the participants
as a whole. The quality of the participants in this Congress has been truly very impressive both in
terms of the participants’ knowledge of the field of international trade law, and in terms of the
coverage of the regions of the world represented at the Congress. The Congress has been attended
by over 600 lawyers from all regions of the world. This is of great satisfaction to UNCITRAL. A
Congress such as this one gives a chance to meet old friends, some of whom have been with
UNCITRAL since its formation twenty-five years ago, and, just as pleasurable, to make new ones.
These friendships established at a forum such as this one contribute in no small way to the work on
unification of trade law by increasing the understanding of different views and interests.

I hope that all of you will take away from this Congress recollections of many memorable papers,
communications, presentations and ideas. Before concluding my remarks, I would like to thank all
those staff members in Vienna and New York who have helped to make the Congress the great success
that it has been. I know all of them have done their utmost to ensure the success of the Congress.

In conclusion, may I, on behalf of the United Nations and on my own behalf, wish you all a safe
return to your homes and, if you are remaining in New York, an enjoyable stay. I have the honour
to declare this UNCITRAL Congress on Uniform Commercial Law in the Twenty-first Century closed.
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