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1. Introduction

1. At its sixteenth session, Working Group I entrusted the Secretariat to review a
proposal for draft article 40 (Competitive dialogue) to be placed in chapter IV of the
revised Model Law (the “Proposal”) and to make the changes necessary to
align the text with the rest of the proposed revised Model Law, as set out in
document A/CN.9/WG.I/WP.69 and addenda (the “proposed revised Model Law”)
(A/CN.9/672, para. 13). The proposed revised Model Law is before the Commission
at its forty-second session. The text of the Proposal and amendments thereto are
contained in section 2 below. In the light of the strong support expressed in the
Working Group for retaining two-stage tendering (article 46 of the 1994 Model
Law) as a separate procurement method in the revised Model Law, it was the
understanding in the Working Group that chapter IV of the revised Model Law
would contain provisions on that procurement method along with article 40
(Competitive dialogue) (A/CN.9/672, paras. 48 and 66). The Commission may wish
to note that the provisions of the 1994 Model Law on two-stage tendering are
reproduced in draft article 38 in document A/CN.9/WG.I/WP.69/Add.3.

2. At the same session, Working Group I entrusted the Secretariat with the
preparation of draft provisions on the following subjects, for consideration at a later
stage: (a) the issue of a request for expressions of interest, to be used for an
investigation of the market before launching procurement, and perhaps for other
purposes; and (b) cancellation of the procurement proceedings before the deadline
for presenting submissions. It was the Working Group’s understanding that
provisions on these subjects would be placed in chapter I of the revised Model Law,
as being of general application (in proposed revised articles 6 and 16 respectively)
(A/CN.9/672, para. 13). Suggested text for revised draft article 6 to address requests
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for expressions of interest is set out in section 3 below. The revised draft article 16
in document A/CN.9/WG.I/WP.69/Add.2 includes a reference to the cancellation of
the procurement.

3. Working Group I also requested the Secretariat to amend some provisions of
chapter I of the proposed revised Model Law, such as on evaluation criteria (draft
article 12), public notice of procurement contract awards (draft article 20),
confidentiality (draft article 21), and the record of procurement proceedings (draft
article 22), and the provisions of chapter II on clarifications and modifications of
solicitation documents (draft article 28), in the light of the provisions on
competitive dialogue (A/CN.9/672, para. 13), and upon their finalization.

4.  Working Group I also heard suggestions that request for proposals without
negotiations and competitive negotiations as envisaged in article 49 of the
1994 Model Law should be retained in the revised Model Law as separate
procurement methods (A/CN.9/672, paras. 49 and 61). It also noted a concern of the
observer of the World Bank that concurrent (simultaneous in the 1994 Model Law)
format of negotiations would not be appropriate for some types of services, which
should instead be procured through consecutive negotiations, perhaps with a focus
on price only, as was envisaged in article 44 of the 1994 Model Law (A/CN.9/672,
paras. 67 and 123). The Working Group did not formulate its position on these
points. The Commission may wish to note that the provisions of the 1994 Model
Law on request for proposals and on competitive negotiations are reproduced in
draft articles 39 and 40 in document A/CN.9/WG.I/WP.69/Add.3. No provisions on
consecutive negotiations were included in the proposed revised Model Law pending
the consideration of the subject in the Working Group or in the Commission.

Provisions for chapter IV: draft article 40

5. Set out below is each paragraph of the Proposal (or group of paragraphs where
appropriate) as formulated during Working Group I’s sixteenth session, and each
such paragraph or group is followed by the Secretariat’s understanding, where
necessary, of the amendments that should be made to align the text with other
provisions in the proposed revised Model Law. For the ease of reference of the
reader, each step of the procedure appears under a heading, which in accordance
with normal presentation of UNCITRAL texts, would not feature in the revised
Model Law itself.

Conditions for use
Proposal paragraph (1):

“[Subject to approval by ... (the enacting State may designate an authority to
issue the approval)], a procuring entity may engage in procurement by means
of a request for proposals (RFP) with competitive dialogue if it is not feasible
for the procuring entity to formulate a sufficiently comprehensive description,
in order to obtain the most satisfactory solution to its procurement needs.”

Restated paragraph aligned with the proposed revised Model Law:

“(1) [Subject to approval by ... (the enacting State designates an organ to
issue the approval)], a procuring entity may engage in procurement by means
of a request for proposals with competitive dialogue if it is not feasible for the
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procuring entity to formulate a sufficiently comprehensive description, and in
order to [seek various possible means of meeting its needs [and]] obtain the
most satisfactory solution [to them] [its procurement needs].”!

Prequalification or pre-selection
Proposal paragraph (2):

“As an optional matter, the procuring entity may pre-qualify suppliers or
contractors before engaging in dialogue in accordance with articles 10 and 15,
regarding prequalification.”

Restated paragraph aligned with the proposed revised Model Law:

“(2) 2[As an optional matter] [Where a procuring entity intends to limit the
numbers of suppliers or contractors from which it will solicit proposals],3 the
procuring entity [may/shall] engage in prequalification proceedings in
accordance with article[s 10 and] 15 of this Law or [may/shall] engage in a
pre-selection procedure in accordance with this paragraph. In the latter case:

(a) The provisions of article 15, except for its paragraphs (8) to (10),
shall apply to the pre-selection procedure;

(b) The invitation to pre-qualify and the prequalification documents
shall state, in addition to the information listed in [article 15 (3) and (5)], [the
information listed in paragraph (3) (c) and (d) of this article,]* and that the
procuring entity intends upon completion of the pre-selection procedure to
issue a request for proposals to a limited number of pre-selected suppliers or
contractors that best meet the prequalification criteria;

(c) The invitation to pre-qualify and the prequalification documents
shall in addition state the maximum number of pre-qualified suppliers or
contractors [from which the proposals will be solicited] [to be pre-selected to

8]

w

IN

To be supported by commentary in the Guide to Enactment regarding the approval requirement,
the nature of the dialogue (i.e. that it is not seeking technical improvements or price reductions,
and the circumstances in which this method is appropriate (A/CN.9/672, paras. 33 (b) and (d),
35 and 36). Working Group I deferred its consideration of how to address the overlap between
the conditions for use of this method and for the use of two-stage tendering (A/CN.9/672,

para. 37).

Working Group I requested that paragraph (2) of the proposal before it at the sixteenth session
(the “Proposal”), addressing a Request for Expressions of Interest, be relocated to Chapter I of
the Model Law (A/CN.9/672, para. 73). See, further, paragraph 6 below. The Working Group
also decided that the provisions addressing limitation of numbers through a pre-selection
procedure should be conformed to the provisions in the PFIPs Instruments (A/CN.9/672,

para. 55). Accordingly, this paragraph (which was not in the proposal before Working Group I at
its sixteenth session) provides for such a procedure, and draws on the PFIPS instruments as
reflected in Option 3 for draft article 34 (see A/CN.9/WG.I/WP.69/Add.3).

The Commission may consider that prequalification is not guaranteed to limit the number of
participants, unlike pre-selection. However, if it wishes to make the aim of the procedure clear,
the Commission may nonetheless wish to retain the second formulation in square brackets.

The information set out in paragraphs (3) (c) and (d) of this article is not included in article 15.
The Commission may wish to consider whether to amend article 15 to ensure that all relevant
information is set out in that article, to avoid cross-referencing beyond this article wherever
possible.
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participate further in the proceedings], which shall be at least [three], and the
manner in which the selection of that number will be carried out;

(d) The procuring entity shall rate the suppliers or contractors that meet
the prequalification criteria on the basis of the [objective]> criteria applied to
assess their qualifications and draw up the list of suppliers or contractors [that
have been pre-selected to participate further in the proceedings] [from which
the proposals will be solicited]. In drawing up the list, the procuring entity
shall apply only the manner of rating that is set forth in the invitation to
pre-qualify and the prequalification documents. The procuring entity shall
[select suppliers or contractors from whom to solicit proposals in a
non-discriminatory manner and it shall] select a sufficient number of suppliers
or contractors to ensure effective competition,;

(e) The procuring entity shall promptly notify each supplier or
contractor whether or not it has been pre-selected and shall make available to
any member of the general public, upon request, the names of all suppliers or
contractors that have been pre-selected. The procuring entity shall upon
request communicate to suppliers or contractors that have not been
pre-selected the grounds therefor.”®

(c¢) First notice of the procurement if there is no prequalification or pre-selection

Proposal paragraph (3):

“The procuring entity shall publish in a newspaper of wide international
circulation or in a relevant trade publication or technical or professional
journal of wide international circulation the first notice soliciting participation
in the procurement. The notice must set out, at least:

(a) The subject matter of the procurement in detail appropriate to
ensure maximum practicable market participation by potential vendors;

(b) What the procedure will consist of [here describe intended stages
ending with competitive dialogue, including, if the procuring entity intends to
limit the number of offerors, a statement to that effect];

5 In the PFIPS Instruments, Model Provision No. 7 provides that “In order to qualify for the
selection proceedings, interested bidders must meet objectively justifiable criteria that the
contracting authority considers appropriate in the particular proceedings, as stated in the
pre-selection documents. These criteria shall include at least the following:

(a)  Adequate professional and technical qualifications, human resources, equipment

and other physical facilities as necessary to carry out all the phases of the project, including
design, construction, operation and maintenance;

(b)  Sufficient ability to manage the financial aspects of the project and capability to

sustain its financing requirements;

(c) Appropriate managerial and organizational capability, reliability and experience,

including previous experience in operating similar infrastructure facilities.”

The Commission may wish to consider whether any further clarification as regards objective and
non-discriminatory criteria should be included in the text, such as set out above, or whether
further discussion in the Guide would be sufficient.

)

The Commission may wish to consider whether pre-selection should apply to any other

procurement method, such as restricted tendering (as proposed in Option 3 for draft article 34 in
A/CN.9/WG.I/WP.69/Add.3), and accordingly whether a pre-selection procedure should be
included in the revised Model Law as a general procedure (to be located in Chapter I).
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(c) The means of obtaining the solicitation documents and the place
from which they may be obtained;

(d) The fee (if any) to obtain the solicitation documents; and

(e) The deadline for submitting responses.”

Restated paragraph aligned with the proposed revised Model Law:

“(3) Where it does not engage in prequalification proceedings in accordance
with article 15 of this Law or in the pre-selection procedure in accordance with
paragraph (2) of this article,” the procuring entity shall publish in a newspaper
of wide international circulation or in a relevant trade publication or technical
or professional journal of wide international circulation the notice soliciting
participation in the procurement. The notice must set out, at a minimum, the
following information:

(a) The name and address of the procuring entity;8

(b) A description of the subject matter of the procurement to the extent
known, and the desired or required time and location for the provision of such
subject matter [in detail appropriate to ensure maximum practicable market
participation by suppliers or contractors];®

(c) [[A statement that] [whether] the procuring entity is seeking
proposals as to various possible ways of meeting its needs;]1°

(d) The intended stages of the procedure leading to competitive
dialogue;!!

1

7 The introductory phrase is new, and the Commission may wish to consider its inclusion to
complement draft paragraph (2) above.
8 The subparagraph is new and is included in order to conform the text to other provisions of the
Model Law.
9 This subparagraph has been expanded from paragraph (3) (a) of the Proposal, in order to
conform it to other provisions of the Model Law (such as articles 37 and 38 (g) of the 1994
text). The Commission may wish to consider whether the phrase in square brackets would be
more appropriately located in the Guide to Enactment, with further elaboration as appropriate.
As footnote 8, above. The Commission may wish to consider whether seeking proposals in this
manner is the basis of the procurement method, rather than an option, and reflecting a main
distinction between competitive dialogue and two-stage tendering (in which one technical
solution is ultimately sought).
The reference in paragraph (3) (b) of the Proposal to limiting numbers of suppliers or
contractors has been removed from this draft text, as any such limitation at this stage of the
procedure will take place through prequalification or pre-selection (see draft article 15 and draft
para. 2 above, the latter having been drafted to reflect the considerations of Working Group I in
A/CN.9/672, paras. 75-77). The Commission may wish to consider (a) whether the notice should
include a statement that further limitation may take place at a later stage, either through
qualification, or through the elimination of solutions, if relevant; and (b), if so, whether the
applicable criteria should be set out so that the provisions are consistent with the transparency
requirements of UNCAC and the GPA. The elimination could arise pursuant to qualification, to
the examination of proposals and rejection of non-responsive solutions, or if initial proposals
fail to meet a threshold with respect to quality and technical aspects (applying the principles of
articles 38 (1), 41, 42 and 44 of the 1994 text).



A/CN.9/XLII/CRP.2

(e) The criteria and procedures to be used for ascertaining the
qualifications of suppliers or contractors, in conformity with article [10 (2)],
and any documentary evidence or other information that must be submitted by
suppliers or contractors to demonstrate their qualifications;

(f) A declaration, which may not later be altered, that suppliers or
contractors may participate in the procurement proceedings regardless of
nationality, or a declaration that participation is limited on the basis of
nationality, pursuant to article [9 (1)], as the case may be;

(g) The means, manner and modalities of obtaining the request for
proposals;12: 13

(h) The price, if any, charged by the procuring entity for the request for
proposals;

(i) Except where procurement proceedings are limited to domestic
suppliers or contractors under article [7 (6) (c) (i) and (ii)] of this Law, the
currency and terms of payment for the request for proposals;

() Except where procurement proceedings are limited to domestic
suppliers or contractors under article [7 (6) (c) (i) and (ii)] of this Law, the
language or languages in which the request for proposals are available and in
which the competitive dialogue will be held;

(k) The manner, modalities and deadline for the submission of
proposals. The deadline for the submission of proposals shall be expressed as a
specific date and time and allow sufficient time for suppliers or contractors to
prepare and submit their proposals, taking into account the reasonable needs of
the procuring entity.” 14

(d) Request for proposals

Proposal paragraph (4):

“[The solicitation documents] [request for proposals] must be issued to as
many suppliers or contractors as practicable, but to not fewer than three, if
possible.”

12 In the Proposal, the term “solicitation documents” is used. Although the defined term
“solicitation documents” in article 2 would include a request for proposals, the Commission may
consider that using the term “request for proposals” might be preferable in this procurement
method.

13 The Commission may wish to include an express reference to require the publication of the
request for proposals at this stage of the procedure, or a statement in the Guide to Enactment to
the effect that a link should be given to the website at which the request for proposals can be
found, or a paper-based equivalent. The aim would be to ensure full publication of the request,
even if the number of suppliers or contractors that can present proposals is ultimately limited.
The wording of this subparagraph has been conformed to the text for similar provisions agreed
by Working Group I at its fifteenth session.

14 Subparagraphs (e) to (k) are based on similar provisions in other articles of the proposed revised
Model Law.
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Proposal paragraph (5):

“The solicitation documents [request for proposals] must set out the process by
which the suppliers or contractors will pass into the competitive dialogue
phase Where there is more than a sufficient number of suppliers or contractors
suitable to be selected to participate in the negotiations, the procuring entity
may limit the number of suppliers or contractors which it intends to invite to
participate in the negotiations provided that the solicitation documents specify:

(a) the objective and non-discriminatory criteria to be applied in order
to limit the number of suppliers or contractors in accordance with this
paragraph; and

(b) the minimum number of suppliers or contractors, which shall be not
less than three, [if possible,] which the procuring entity intends to invite to
participate in the negotiations and, where appropriate, the maximum number.”

Proposal paragraph (6):

“A request for proposals issued by a procuring entity shall include at least the
following information:

(a) The name and address of the procuring entity;

(b) A description of the procurement need including the technical and
other parameters to which the proposal must conform, as well as, in the case of
procurement of construction, the location of any construction to be effected
and, in the case of services, the location where they are to be provided;

(c) The criteria for evaluating the proposal in accordance with
article 12, expressed in monetary terms to the extent practicable, the relative
weight to be given to each such criterion and the manner in which they will be
applied in the evaluation of the proposal; and

(d) The desired format and any instructions, including any relevant
timetables applicable in respect of the proposal.”

Restated paragraphs aligned with the proposed revised Model Law:
“(4)15 The request for proposals shall be issued as follows:

(a) Where prequalification has taken place in accordance with
article 15 of this Law, the procuring entity shall issue a request for proposals
to all pre-qualified suppliers or contractors in accordance with the invitation to
pre-qualify and that pays the price, if any, charged for that request;

(b) Where the procuring entity has followed the pre-selection
procedure in paragraph (2) of this article, it shall issue a request for proposals
to all pre-selected suppliers or contractors in accordance with the invitation to
pre-qualify and that pays the price, if any, charged for that request;

15 Paragraph (4) of the proposal before Working Group I at its sixteenth session, which read “As an
optional matter, the procuring entity may pre-qualify suppliers or contractors before engaging in
dialogue in accordance with articles 10 and 15, regarding prequalification” has been removed
from this draft text in the light of paragraphs (2) to (4) above.
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(c) Where the procuring entity commences the proceedings by issue of
the notice set out in paragraph (3) of this article, it shall issue a request for
proposals to all suppliers or contractors that request them in accordance with
the notice soliciting the participation in the procurement and that pays the
price, if any, charged for that request.” !¢

“(5)'7 The request for proposals shall include at least the following
information: 18

(a)'? A description of the procurement need to the extent known,
including the technical and other parameters to which the proposal must
conform, as well as, in the case of procurement of construction, the location of
any construction to be effected and, in the case of services, the location where
they are to be provided;

(b) The criteria for evaluating the proposals, expressed in monetary
terms to the extent practicable, the relative weight to be given to each such
criterion and the manner in which they will be applied in the evaluation of the
proposals;20 and

(c)2! Where the procuring entity intends to limit the number of suppliers
or contractors that it will invite to participate in the competitive dialogue:

16 Paragraph 5 of the Proposal, which stated: “The solicitation documents must be issued to as
many suppliers or contractors as practicable, but to not fewer than three, if possible,” has been
removed from this draft text, because of the introduction of pre-selection to limit numbers. If
the Commission considers that a further reduction of numbers at this stage should be permitted,
a further provision addressing the criteria that will be applied would be needed (so that the
provision complies with the transparency requirements of UNCAC and the GPA). The
Commission may wish to consider whether any step other than a further pre-selection would be
possible at this stage, since only prequalification documents or an expression of interest would
have been received.

17 The introduction to paragraph (5) of the Proposal, which stated: “The solicitation documents
must set out the process by which the suppliers or contractors will pass into the competitive
dialogue phase” has been removed from this draft; limiting the number of suppliers or
contractors is now addressed later in this paragraph.

18 The Commission may wish to consider the draft proposal in this regard by comparison with the
much more extensive provisions of article 38 of the 1994 text, and whether the proposal should
be lengthened accordingly. If so, the Commission may wish to follow the structure of the
proposed chapter II (tendering) or chapter V (electronic reverse auctions) or chapter VI
(framework agreements) where the provisions on a procurement method/technique are presented
in separate articles. If that approach is followed, then chapter IV would be divided in separate
sections: one dealing specifically with the proposed procurement method.

19 The reference to the name and address of the procuring entity in paragraph 7 (a) of the Proposal

has been removed from this draft, because this information will have been provided earlier in

the proceedings.

The Commission may wish to consider whether all aspects of this requirement, which reflect the

general requirements for evaluation criteria under article 12 (including the use of sub-criteria),

is practicable in the context of competitive dialogue, and accordingly whether a modification to
this paragraph (or to article 12) might be required. In addition, the Commission may wish to
remove this paraphrasing of the requirements of article 12, in order to avoid unnecessary
repetition (as per Working Group I’s decision regarding confidentiality at its sixteenth session),
and to avoid any inconsistency and any confusion that might arise because this matter is
highlighted only in this procurement method.

21 This provision sets out the substance of paragraph (5) of the Proposal (other than the

2!
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(i) The objective and non-discriminatory criteria to be applied in order
so to limit the number of suppliers or contractors;22 and

(il) The minimum number of suppliers or contractors, which shall be
not less than three, [if possible,] which the procuring entity intends to
invite to participate in the negotiations and, where appropriate, the
maximum number.

[The procuring entity shall ensure that the number of suppliers or contractors
invited to participate in the dialogue is sufficient to guarantee effective
competition;]23

(d) Instructions for preparing and submitting proposals;

(e) The name, functional title and address of one or more officers or
employees of the procuring entity who are authorized to communicate directly
with and to receive communications directly from suppliers or contractors in
connection with the procurement proceedings, without the intervention of an
intermediary;

(f) References to this Law, the procurement regulations and other laws
and regulations directly pertinent to the procurement proceedings;

(g) [Any other requirements that may be established by the procuring
entity in conformity with this Law and the procurement regulations relating to
the preparation and submission of request for proposals and to the
procurement proceedings.]?4 [The desired format and any instructions,

22

23

24

introduction referred to in footnote 17 above), reformulated to suit a notice provision.

The Commission may wish to consider the basis or bases on which any further reduction or
elimination of suppliers or contractors or solutions may be made after the submission of initial
proposals, such as a further demonstration of qualifications pursuant to article 10 (8)

(e.g., following a sudden bankruptcy), or on the basis of responsiveness, as described in
footnote 11 above. In either case, it may be considered necessary for transparency reasons that
the process and criteria be set out in the request for proposals, and that express reference be
made to qualification or responsiveness, or evaluation criteria as the case may be.

The Commission may wish to stipulate that any further limitation must be subject to a
qualification that the procuring entity should ensure that the number of suppliers or contractors
invited to participate further is sufficient to guarantee effective competition (applying the
substance of revised article 44 (6) (on electronic reverse auctions)). The Commission may also
wish to set this provision out in a separate paragraph, as it is a substantive provision rather than
an item to be included in the request for proposals.

This formulation has been suggested to reflect similar provisions elsewhere in the Model Law
(1994 text, which has been retained in the proposed revised text). The notion of a timetable in
the formulation before Working Group I at its sixteenth session is new to the Model Law, and
the Commission may wish to consider whether further clarification may be needed. For
example, under the 1994 text, the procuring entity was required to specify the deadline for
submission of proposals, or other offers, without any obligation to complete a certain step in the
procurement process by a specified date. The only other deadlines imposed on the procuring
entity are in the context of review proceedings, and the Commission may wish to consider
whether requiring the procuring entity to set the timetable in advance for the entire procurement
process in a way that cannot subsequently be modified might be too restrictive for this type of
procedure.
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(e)

®

including any relevant timetables applicable in respect of the procurement
process.]”2>

Modifications and clarifications prior to dialogue procedure
Proposal paragraph (7):

“Any modification or clarification of the request for proposals, including
modification of the criteria for evaluating proposals referred to in
paragraph (...) of this article, shall be communicated to all suppliers or
contractors participating in the proceedings. Such modifications or
clarifications must be in writing and must be given to all prospective
suppliers or contractors to whom a request for proposals was issued under
paragraph (...) sufficiently before the submission deadline to allow the
suppliers or contractors to address them in their proposals.”

Restated paragraph aligned with the proposed revised Model Law:

“(6) At any time prior to the deadline for submission of proposals, the
procuring entity may, for any reason, whether on its own initiative or as a
result of request for clarification by a supplier or contractor, modify the
request for proposals, including the description of the subject matter of the
procurement or evaluation criteria, by issuing an addendum, provided that
such modification does not constitute a material change to the request for
proposals.26 Any such modification or clarification shall be communicated
promptly and simultaneously in writing to all suppliers or contractors to whom
a request for proposals was issued and shall be binding on those suppliers or
contractors.”27

Dialogue procedure
Proposal paragraph (8):

“The procuring entity shall engage in dialogue with suppliers or contractors
with respect to their proposals and may seek or permit revisions of such
proposals, provided that the opportunity to participate in the dialogue is
extended to all suppliers or contractors that have submitted proposals and that
remain in the dialogue process.”

25

2,
27

[}

The Commission may wish to consider whether the Law should require the procuring entity to
set out in the request for proposals all aspects of the procurement identified by the procuring
entity as non-negotiable, to assist suppliers or contractors in deciding whether to participate in
the procurement at all, and in formulating initial proposals.

A/CN.9/672, paragraph 99.

The wording of paragraph (8) of the Proposal has been aligned with other provisions of the
Model Law. The Commission may wish to consider whether the modification should be
published as the initial solicitation (A/CN.9/672, para. 98), such as on the website at which the
request for proposals was initially published (see para. 3 (g) and footnote 10, above). In
addition, the Commission may wish to extend the same requirement to all modifications under
the Model Law.
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Restated paragraph aligned with the proposed revised Model Law:

“(7) The procuring entity shall engage in dialogue with suppliers or
contractors with respect to their proposals and may seek or permit revisions of
such proposals. The opportunity to participate in the dialogue shall be
extended to all suppliers or contractors invited to and remaining in the
dialogue[, in accordance with the procedure and criteria specified in the
request for proposals].”28

Proposal paragraph (9):

“The dialogue between the procuring entity and a supplier or contractor shall
be confidential as provided in article [21]”.

Proposal paragraph (10):

“Competitive dialogue shall be [conducted by the same representatives of the
procuring entity, and shall be] concurrent.”2

Modifications during dialogue procedure

Proposal paragraph (11):

“There shall be no modifications to the evaluation criteria after the initial
proposals are submitted. Any other modification shall be within the stated
scope of the procurement. Any requirements, guidelines, documents,
clarifications or other information relative to the dialogue that are
communicated by the procuring entity to a supplier or contractor [but which
are not specific or exclusive to that supplier or contractor] shall be
communicated at the same time on an equal basis to all other participating
suppliers or contractors.”

Restated paragraphs aligned with the proposed revised Model Law:

“(10)During the course of the dialogue, the procuring entity shall not modify
[the description of the subject matter of the procurement] any qualification, or
evaluation criterion[, any element of the procurement that is not subject to
dialogue as notified in the request for proposals] [or the criteria to define the
competitive group] and shall not introduce any material change to [the
description of the subject matter or] any other terms and conditions of the
procurement.30

28 This paragraph has been aligned with the instructions of Working Group I as regards the limiting

2!

3

o

=]

of numbers after the submission of initial proposals (A/CN.9/672, paras. 75-77 and 86). The
wording has been aligned with the terms used in the 1994 text of the Model Law.

A/CN.9/672, paragraphs 108-110. Paragraphs (9) and (10) of the Proposal do not require further

alignment with the text of the Model Law.
A/CN.9/672, paragraph 114. The Commission may wish to conform the reference in this
paragraph to criteria that cannot be modified with those that were used to limit the numbers

participating in the dialogue (whether through prequalification, pre-selection, qualification or

examination of proposals: see footnote 11 above, rather than through a reference to the
competitive group, or to include earlier in this text a definition of this latter term). The
Commission may also wish to consider whether any change should be permitted to

11
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(h)

3.

(11) Subject to the confidentiality requirements of article [21], any
requirements, guidelines, documents, clarifications or other information
generated during the dialogue that are communicated by the procuring entity
to a supplier or contractor [but that are not specific or exclusive to that
supplier or contractor] shall be communicated at the same time on an equal
basis to all other participating suppliers or contractors.”

Best and final offers and award of procurement contract

Proposal paragraph (12):

“Following the dialogue, the procuring entity must [shall] request each
remaining supplier or contractor to submit its best and final offer in respect of
the solutions or solution identified through the dialogue process. The request
shall be in writing, shall specify the date and time by which offers must be
submitted. Any award by the procuring entity shall be [based upon the relevant
best and final offers, and shall be] made to the supplier or contractor whose
proposal best meets the needs of the procuring entity as determined in
accordance with the criteria for evaluating the proposals set out in the request
for proposals, as well as with the relative weight and manner of application of
those criteria indicated in the request for proposals.”

Restated paragraphs aligned with the proposed revised Model Law:

“(12)Following the dialogue, the procuring entity shall request each remaining
supplier or contractor to submit its best and final offer with respect to all
aspects of its proposal.3! The request shall be in writing, and shall specify the
date and time by which offers must be submitted.

(13) The successful offer shall be the offer that best meets the needs of the
procuring entity as determined in accordance with the criteria for evaluating
the proposals set out in the request for proposals, as well as with the relative
weight and manner of application of those criteria indicated in the request for
proposals.”32

New provisions for chapter I: draft article 6 (2)

Request for expressions of interest

“(2) A procuring entity may issue a request for expressions of interest before
commencing procurement proceedings under this Law. [Such a request shall be
published in ... (the enacting State specifies the official gazette or other official
publication in which the request is to be published). The request shall also be
published, in a language customarily used in international trade, in a

non-negotiable aspects of the procurement during the dialogue.

31 The wording of paragraph (13) of the Proposal has been conformed to similar provisions in the

Model Law.

32 The Commission may wish to consider whether this paragraph is necessary, in light of the draft
provisions that govern the award of the procurement contract to the supplier that provided the

successful submission (draft articles 12 (setting out the successful submission) and 19

(addressing its acceptance and entry into force of the procurement contract)). Draft article 19 is

formulated such that only reference to the successful submission is required in individual
procurement methods.
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newspaper of wide international circulation or in a relevant trade publication
or relevant technical or professional journal of wide international
circulation.[, except where the procurement proceedings are intended to be
limited to domestic suppliers or contractors under article [7 (6) (c) (i) and (ii)]
of this Law].] Neither the request nor any response shall confer any rights on
suppliers or contractors, including any right to have a submission evaluated;
nor does the notice oblige the procuring entity to issue a solicitation.”33

33 The Commission may wish to consider whether provision for domestic publication should be
made, and whether the paragraph should stipulate where an advertisement should be placed.
Such a stipulation is made for mandatory publications under draft article 5 (Publication of legal
texts), but is not made for optional publication under draft article 6 (Information on planned
procurement activities).

13




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.5
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 600
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 1200
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU ()
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [595.276 841.890]
>> setpagedevice


