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Session 1 — Qualitative and quantitative benefits in the use of Model Laws

The impact of UNCITRAL on Foreign Direct Investment™

Andrew Myburgh, World Bank
Jordi Paniagua, University of Valencia, Spain

1. Introduction

This paper discusses the impact that a number of initiatives by the United Nations Commission on
International Trade Law (UNCITRAL) have had on foreign direct investment (FDI). It focuses on initiatives
that have strengthened domestic and international legal regimes governing international commercial
arbitration (arbitration). Arbitration is relied on by many companies to enforce contracts that cross
international borders. For this reason, strengthening the enforcement of these contracts can be expected to
lower transaction costs and so promote trade, and foreign direct investment. UNCITRAL’s initiatives
reviewed in this paper are:

- The Convention on Recognition and Enforcement of Foreign Arbitral Awards of 1958 (NY
Convention). The NY Convention requires signatories to recognize and enforce awards made in
international arbitration proceedings unless certain, relatively restrictive, conditions are met. By
facilitating the enforcement of arbitration awards the NY Convention underpins the use of international
commercial arbitration. Indeed, large scale use of arbitration is largely traced to the establishment of
the NY Convention in the late 1950s (Casella, 1996).

- The Model Law on International Commercial Arbitration of 1985 (Model Law on Arbitration).
According to UNCITRAL the Model Law on Arbitration is designed to help states to strengthen their
arbitration laws. The Model Law on Arbitration covers arbitral process all the way from the agreement
to enforcement of the award. It includes the composition and jurisdiction of the arbitral tribunal, and
court interventions in the arbitral process (UNCITRAL, 2016a). By adopting the Model Law on
Arbitration countries should improve the reliability and predictability of using arbitration to resolve
contractual disputes.

- The Model Law on International Commercial Conciliation of 2002 (Model Law on Conciliation)
provides uniform rules with respect to the conciliation process with the aim of ensuring greater
predictability and certainty in its use. “The Model Law addresses the procedural aspects of
conciliation, including appointment of conciliators, commencement and termination of conciliation,
conduct of the conciliation, communication between the conciliator and other parties, confidentiality
and admissibility of evidence in other proceedings as well as post-conciliation issues, such as the
conciliator acting as arbitrator and enforceability of settlement agreements” (UNCITRAL, 2016b). An
important benefit of the Model Law on Conciliation is that it should reduce the expected cost of using
arbitration by decreasing the need for arbitration proceedings.

This paper evaluates these initiatives in three parts. Section 2 describes the impact that UNCITRAL’s
initiatives can be expected to have; section 3 discusses the results of preliminary empirical analysis on the
role that UNCITRAL’s initiatives have had. 4 concludes with some implications for policy.

* The findings, interpretations, and conclusions expressed in this paper are entirely those of the authors. They do
not represent the views of the World Bank and its affiliated organizations or those of the executive directors of
the World Bank or the governments they represent. Jordi Paniagua gratefully acknowledges the financial support
from Spain’s Ministry of Economy and Competitiveness (project ECO2015-68057-R).



2. Expected Economic Impact of UNCITRAL s initiatives

The importance of arbitration arises from the difficulties firms face when they use foreign domestic
courts to enforce cross border contracts. Firms can be unfamiliar with foreign laws and legal processes.
Furthermore, surveys suggest that firms often have concerns about the impartiality, length of proceedings,
expertise and levels of corruption in foreign courts (PwC, 2013). All these factors lead firms to be wary of
relying on foreign jurisdictions to enforce contracts.

Many of the concerns that firms have with relying on foreign domestic are mitigated by arbitration.
Surveys (PWC, 2013) find that firms are attracted to arbitration due to the expertise and neutrality of the
decision maker, confidentiality of the proceedings a lack of familiarity with the courts and laws in foreign
countries, and enforceability. When firms use arbitration they are able to decide the process used for
selecting the arbitrators, the procedures under which the arbitration will be conducted, and the law under
which any disputes will be adjudicated. The majority of contracts reference English or New York State law.
These jurisdictions have large bodies of precedent that provide guidance on the likely results of arbitration
proceedings in the wide range of circumstances that can lead to a dispute (Landes and Posner, 1976). Finally,
due to the widespread adoption of the NY Convention it is often easier to enforce international commercial
arbitral awards than awards made by foreign domestic courts.

The benefits of arbitration will be greatest for relationship specific investments. These are defined as
investments that have far less value outside of the initial relationship. A concrete example is an investment
in a coal mine that will be located next to its only customer, a power station. A firm would typically only
invest in the coal mine if it had entered into a contract with the power plant outlining the amount and price
of coal that the power plant will purchase. If the mine is then built, but the power station breaches the
contract by stopping payments the value of the investment in the coal mine would be greatly reduced. For
this reason, a mining company would be wary of making an investment in the coal mine unless they were
confident that they could enforce the contract with the power plant. As this example suggests relationship
specific investments often arise in infrastructure. Other examples include large construction projects where
a failure to pay for the project would lead to losses for the construction firm, the provision of finance where
a failure by a borrower (say) to pay back the loan leads to losses, imports where the importer cannot be sure
of the quality of the product being purchased, and projects that have an intellectual property component
where the client can use the intellectual property but refuse to pay for it.

Difficulties enforcing contracts can be expected to lead to less relation specific investments. Consistent
with this, Nunn (2007) finds that a country’s ability to enforce written contracts is an important determinant
of its comparative advantage. This result is based on the insight that improved contract enforcement leads
to higher relationship-specific investments which leads to the expansion of sectors in which these
investments are particularly important Nunn (2007). Another example is (Berkowitz et al, 1996) who finds
that adopting the NY Convention is associated with greater export of goods whose quality is difficult to
evaluate at point of delivery.

While there are often benefits from using arbitration rather than the domestic courts, arbitration comes at
a cost. It is estimated that in many countries the cost of an arbitration case is ten times, or more, expensive than
the cost of a comparable case in a domestic court (Myburgh & Paniagua, 2016). One contributor to these higher
costs is that unlike in a domestic court whose services are typically provided at low or no cost, the parties to
an arbitration need to pay for the arbitrators as well as various administrative expenses. This can be a
substantial proportion of the damages sought, especially for smaller claims. The Paris based International
Chamber of Commerce reports that its costs make up a substantial proportion of small claims. It estimates that
litigants will be charged 35% of'a 100,000 Euro claim or 35,000 Euro, 13% of a million Euro claim or 130,000
Euro, and 4% of a 10 million Euro claim or 400,000 Euro. Due to the high cost of arbitration commentators
suggest that parties use the domestic courts for disputes over smaller amounts (Casella, 1996).1

! This discussion is focused on arbitration around investments. For disputes over the delivery of goods the cost of

arbitration can be relatively low at a few thousand dollars.



An important way to lower the cost of using arbitration is to promote the use of mediation and
conciliation. Increasing the use of mediation and conciliation can reduce the number of disputes that enter
into arbitration proceedings. Due to the high costs of arbitration proceedings this can significantly reduce
the cost and time of disputes (Love, 2011). For example, a study found that in Argentina a mediation costs
one sixth of an arbitration (Jorquiera and Alvarez, 2005). This suggests that even a small increase in disputes
resolved through mediation and conciliation can substantially reduce the expected cost of using arbitration
to resolve disputes arising from a contract.

2.1. A simple model of the impact of UNCITRAL s initiatives

To understand the effect of the improvements in arbitration that UNCITRAL brings it is useful to
consider a simple model based on Meltiz (2003). This model is illustrated in Figure 1. The model assumes
that there is a range of prospective investment projects with different levels of productivity P(6). Each MNE
receives a signal on how productive its investment it will be, and then it decides whether to invest, and how
much to invest if it does. The profitability of investing at different levels of productivity is shown by the
upward sloping “profitability line”. The point at which this line crosses the x-axis is the productivity
threshold above which there is a positive return and so firms invest. All projects to the right of that threshold
are undertaken. The distance from the right hand side of the graph to this crossing point determines how
many projects will be undertaken. The amount invested in each project is determined by how profitable it
is. More is invested in projects that are more profitable (i.e. further above the x-axis). Total investment is a
function of the area below the profitability line but above the x-axis (as shown by the shaded area in Figure
1). The greater this area the greater the total volume of FDI.

Figure 1: Description of the model
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The model described by Figure 1 allows us to review firms’ decisions to use different forms of dispute
resolution, and also the impact that this has on the volume of investments, and the number of investments
made. When firms to use a particular form of dispute resolution, such as the domestic courts, this has
implications for their profitability and fixed costs (Myburgh and Paniagua, 2016). By comparing the
profitability under three different scenarios we can investigate what our priors suggest should be the impact
of UNCITRAL’s initiatives on investment. In particular we review three scenarios:



1. Scenario 1: Domestic courts. Here firms can only use foreign domestic courts to enforce
contracts. The profitability (n (D)) of the resulting investments at different levels of productivity
(P(8)) is shown by the dotted line. The result is relatively poor contract enforcement and so few
investment projects as the profitability line cross the x-axis far to the right, and relatively low
levels of investment as poor contract enforcement depresses profitability (the profitability line is
not far above the x-axis).

2. Scenario 2: Arbitration with poor legal protections. Under this scenario the profitability of
using arbitration is shown by the dotted line with longer dashes (m (A)). This line falls below
(m(D)) across projects with different levels of productivity. This assumes that relying on
arbitration is less profitable than using the domestic courts because the benefits of using
arbitration do not outweigh the higher costs. This is consistent with the view that absent the
protections provided by the NY Convention, the Model Law on Arbitration and similar domestic
laws, arbitration would be seldom used. This is in line with the historical experience that there
was little use of arbitration prior to the NY Convention (Casella, 1996).

3. Scenario 3: Arbitration with strong legal protections including those provided by
UNCITRAL. UNCITRALs initiatives have two effects. The first is to make arbitration a more
effective form of contract enforcement. As a result, the line that shows the profitability line from
investing using arbitration (m(A(UNCITRAL))) is steeper than the profitability line when
domestic courts are used (m(D)). It is steeper because investments are more profitable at every
level of productivity. A steeper line can be expected to increase the size of investments, and
volume of investments. The second effect is to lower the expected cost of using arbitration
through the Model Law on Conciliation. This increases the number of projects for which it is
profitable to use arbitration which in turn can be expected to increase the number of investment
projects.

Figure 2: Firms profitability from arbitration and domestic courts
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2.1. Implications of the analysis

Overall the analysis in this section predicts that UNCITRAL’s initiatives should promote FDI in
sectors where investments are relationship specific, and that in particular:

1. The NY Convention, the Model Law on Arbitration and to a lesser extent the Model Law on
Conciliation should increase the volume of investment.

2. The Model Law on Conciliation and to a lesser extent the Model Law on Arbitration and the NY
Convention should increase the number of investment projects.

The next section reviews the results of a number of preliminary empirical exercises that evaluate these
predictions.

3. Empirical analysis of UNCITRAL s initiatives

This section conducts a preliminary analysis of the impact of UNCITRAL’s initiatives on different
sectors and types of activity. Although the results of this analysis are inherently tentative, we do find some
indications that UNCITRAL’s initiatives are associated with an increase in FDI. The research discusses
previous research on the NY Convention by Myburgh and Paniagua (2016), it then extends this analysis to
discuss the impact of UNCITRAL’s initiatives on different types of investments, and investments in
different sectors.

Myburgh and Paniagua (2016) find that the NY Convention is associated with large increases in FDI.
The paper finds that that there is a far larger increase in the volume of investments, than in the number of
investment projects. This result is consistent with the discussion in Section 2 which found that the high cost
of arbitration should limit its usefulness to smaller projects, and so the NY Convention would largely affect
the volume of investment rather than the number of investment projects. We extend this result in the
Appendix and find that as expected adoption of the Model Law on Conciliation is associated with an
increase in the number of projects.

As discussed in Section 2 one would expect UNCITRAL’s initiatives to be more important for
investment activities that are more likely to relationship specific. To test this hypothesis we analyse the
association between UNCITRAL’s initiatives, and aggregate FDI on a cross-section of 87 countries across
a number of investment activities. After controlling for GDP the regression explains around 70% of
variation in aggregate FDI. As shown in Figure 3 the results suggest that the NY Convention and
UNCITRAL’s Model Law on Arbitration are associated with higher volumes of FDI in a number of
activities. Notably this includes construction, business services, design and ICT. The activities where
UNCITRAL’s initiatives are positively associated with higher volumes of FDI are arguably the activities
that are more likely to be relationship specific than those activities such as customer care where
UNCITRAL’s initiatives are not positively associated with higher volumes of FDI. These results are
consistent with the proposition that UNCITRAL’s initiatives have promoted FDI (for more detail on some
of the limitations of the analysis see footnote 2 and the Appendix).?

2 As discussed in more detail in the Appendix there are limitations to an analysis of this kind. In particular, factors
other than UNCITRAL’s initiatives are likely to be promoting FDI and so one cannot definitively conclude from
this analysis alone that UNCITRALs initiatives have caused the increase in FDI. The limitations in data mean
that one cannot conclude that UNCITRAL’s initiatives are not having an impact in the sectors because there is
no positive statistical relationship shown. For example, it may be that the Model Law on Conciliation does
promote FDI in more sectors. However, too few countries have adopted it, and we have relatively little data by
activity. This suggests that even though a positive relationship may exists our analysis may not have found a
statistically significant relationship.



Figure 3: Association between FDI and UNCITRAL’s initiatives, a (+) shows a significant

statistical relationship
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4. Concluding Remarks

This paper has found that UNCITRAL’s initiatives to strengthen the domestic and international legal
regimes for arbitration have promoted foreign direct investment (FDI). The paper suggests that
UNCITRAL’s initiatives have promoted relationship specific investments. Countries that adopt the NY
Convention and UNCITRAL’s Model Laws on Arbitration and Conciliation tend to experience higher
levels of investments in sectors such as construction and activities such as ICT.

Appendix 1

We conduct a series of statistical exercises to evaluate the importance of UNCITRAL’s initiatives for
FDI. These exercises aim to show were UNCITRAL’s initiatives are associated with more FDI and the
nature of this association. They also provide a tentative indication of the impact that these initiatives may
be having of FDI. Our analysis has a number of limitations which suggest that results should only be
considered tentative. An important limitation is that we have not been able to model the factors that lead
countries to adopt the Model Laws, or the NY Convention. This is a particular limitation in the case of the
Model Law on Arbitration. It appears that jurisdictions such as England or Hong Kong with established
arbitration regimes have not adopted the Model Law on Arbitration. This phenomenon suggests that
adoption of the Model Law will not be monotonically associated with a stronger arbitration regime. This
will tend to attenuate any relationship between adoption of the Model Law and FDI and so could lead to
fewer statistically significant results. Consistent with this we find fewer statistically significant results for
the adoption of the Model Law on Arbitration than we expected. A number of important variables used in
the analysis are shown in Table 1.



Table 1: Variables dictionary

‘Variable HDescription HSource ‘
ILFDI HLog of aggregate incoming greenfield FDI in 2012 “FDI Markets ‘
‘LGDP HLog of GDP HWorld Bank data‘
‘NYC HIS the country a member of the NY Convention? HNY Convention ‘

IUNCITRALHHad the country adopted the Model Law on Arbitration by 2010? “UNCITRAL ‘
‘CONCIL HHad the country adopted the Model Law on Conciliation by 2010?HUNCITRAL ‘

We conduct a sector analysis to examine in depth effects that might be hidden on an aggregate level.
Rather than focusing on sectors, we study the individual’s investment project activity. Firms’ activity reveal
more information than aggregate sectoral data. For example, a highly complex chemical project might be
masked in the agricultural sector. We have identified three groups of activities on which we expect a
different impact of arbitration: high fixed costs, complex and customer activities.

The estimations related to activities with high fixed costs are reported in Table 2. These activities are
maintenance, extraction, manufacturing, logistics and construction. Contrarily as expected, arbitration has
no significant association with most activities with high fixed costs. Arbitration, both UNCITRAL and NY
Convention, has a positive and significant association with FDI only in construction.

Table 2: High Fixed Cost Activities

(1) (2) 3) 4 &) (6)
Maintenance  Extraction Recycling Manufacturing Logistics Construction
LGDP 0.865™" 0.514™" 0.908™*" 0.9017*" 1.078™" 1.082""
(0.08) (0.18) (0.10) (0.09) (0.10) (0.12)
NYC 0.122 0.403 -0.424 0.610 1.093 2.482™
(0.64) (1.39) (0.75) (0.69) (0.77) (0.92)
UNCITRAL  0.144 0.263 0.104 0.020 0.734 1.1017
(0.34) (0.74) (0.40) (0.37) (0.41) (0.50)
CONCIL -0.032 -0.128 -0.125 -0.326 0.104 -0.094
(0.56) (1.21) (0.65) (0.60) (0.67) (0.81)
Observations 87 87 87 87 87 87
R? 0.601 0.110 0.531 0.589 0.654 0.620

Standard errors in parentheses
*p<0.10, ** p <0.05, *** p<0.01

Complex activities (Headquarters, Design, ICT, RD and Education) are reported in Table 3. The picture
is different from high fixed cost activities. Arbitration has a positive association in most of them (except for
HQ, which might not involve complex activities). NY Convention is positive and significant for Design and
ICT and UNCITRAL membership as well for ICT.



Table 3: Complex Activities

(1) (2) 3) (4) (5)
Headquarters  Design ICT RD Education
LGDP 1.136™ 1.201™ 0.707*" 1.161°" 0.857"*"
(0.10) (0.09) (0.12) (0.10) (0.08)
NYC 0.136 1.230" 2.557" 0.916 -0.574
(0.77) (0.70) (0.95) (0.77) (0.58)
UNCITRAL 0.261 0.369 1.133" -0.180 0.260
(0.41) (0.38) (0.51) (0.41) (0.31)
CONCIL -0.133 -0.291 0.408 0.343 -0.066
(0.67) (0.61) (0.83) (0.67) (0.50)
Observations 87 87 87 87 87
R? 0.642 0.724 0.472 0.656 0.633

Robust standard errors in parentheses
*p<0.10, ¥* p <0.05, *** p<0.01

Business Services, Sales and Marketing, Customer care, Tech support and Shared Services are the
customer related actives. The estimation results are reported in Table 4. Again, although we observe certain
heterogeneity, most of customer related activities are found to have a positive impact from arbitration.
Particularly Business Services is positively associated with both NY Convention, and adoption of the Model
Laws on Arbitration and Conciliation.

Table 4 Customer Activities

(D 2 (3) 4) Q)
Business Sales Customer Tech Shared
Services Marketing Care Support Services
LGDP 0.688"" 0.787"" 0.835™" 0.732™* 0.660™"
(0.06) (0.06) (0.08) (0.10) (0.11)
NYC 0.932™ 1.407"" -0.069 -0.369 0.500
(0.42) (0.44) (0.63) (0.76) (0.84)
UNCITRAL 0.616"" 0.305 0.439 0.335 0.326
(0.23) (0.23) (0.34) (0.41) (0.45)
CONCIL 0.748™ -0.170 0.541 0.310 0.167
(0.37) (0.38) (0.55) (0.66) (0.73)
Observations 87 87 87 87 87
R? 0.729 0.764 0.604 0.434 0.360

Robust standard errors in parentheses
*p<0.10, ** p <0.05, *** p<0.01
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Model Laws as Instruments for Harmonization and Modernization

Reinmar Wolff, University of Marburg, Germany

I Introduction

UNCITRAL’s mission is to promote the progressive harmonization and unification of the law of
international trade.! It has been entrusted with this task because divergences in national trade laws have
been recognized as impediments to the development of world trade.? World trade, in turn, has been
considered an important factor in the promotion of friendly relations between States and, consequently, the
maintenance of peace and security.® Harmonization has traditionally gone hand in hand with modernization
as anachronistic trade law will never facilitate international trade. Modernization also sets the stage for
innovation* and sustainable development.

In its 50 years of existence, UNCITRAL has significantly contributed to the harmonization and
modernization of various areas of international trade law. Over five decades UNCITRAL has created texts
in areas as diverse as international commercial arbitration, procurement, insolvency, online dispute
resolution, the international sale of goods and security interests.

Among UNCITRAL’s texts are several whose dissemination is truly global. Examples of
groundbreaking pieces that harmonized and modernized international trade law include the New York
Convention (NYC, with 157 Contracting States® at the time of writing) and the UNCITRAL Model Law on
International Commercial Arbitration (ICA-ML, adopted in 76 States and a total of 107 jurisdictions®).’”
These texts have been so successful that they have indeed become cornerstones in their field, even having
an impact on jurisdictions that did not adopt them.

Other texts created by UNCITRAL have been blessed with less success. The UN Convention on
International Bills of Exchange and International Promissory Notes, for example, has only managed to
attract five Parties in almost 30 years, despite requiring ten in order to actually enter into force.® The UN
Convention on the Liability of Operators of Transport Terminals in International Trade is likewise still
waiting to enter into force with the receipt of the fifth action it requires since it has not been able to amass
more than four instruments of ratification, accession, approval, acceptance or succession since 1991.°

Why do some harmonizing texts virtually reshape the landscape of international trade law while others
turn out to have no effect on harmonization and modernization at all? This question is vital for a law-making
institution like UNCITRAL, even more so since its resources (and the resources of its Member States) are
limited™® and texts that ultimately remain little more than drafts do not advance UNCITRAL’s mission to
promote harmonization of international trade law.

Success has many faces and the search for success factors does not yield simple answers. The need for
reform and the substantive quality of proposed rules are obvious factors for success. Other factors for the

General Assembly resolution 2205 (XXI), sub I.

General Assembly resolution 2205 (XXI), fifth recital.

General Assembly resolution 2205 (XXI), third recital.

For an example, see Cohen, Unif. L. Rev. 325, 327 (2010); more generally Basedow, RabelsZ 81 (2017), 1, 9.

See http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html (last visited Oct. 6,
2017).

See http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html (last visited
Oct. 6, 2017).

Cf. Kronke, JZ 2001, 1149, 1150: two of six “true success stories of global private law harmonization.”

See http://www.uncitral.org/uncitral/en/uncitral texts/payments/1988Convention_bills_status.html (last visited
Oct. 6, 2017).

See http://www.uncitral.org/uncitral/en/uncitral texts/transport_goods/1991Convention_status.html (last visited
Oct. 6, 2017).

For that aspect, see Knieper, in: Liber amicorum Knezevié¢, 2016, pp. 654, 668 et seq.
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success of a legal text are less obvious but no less decisive. A notable inclusion in these less obvious factors
is the proper choice of instrument, i.e. the technique employed to harmonize and modernize the law.

This paper attempts to shed light on one of these instruments that has been neglected almost completely
thus far, namely the model law. Before going on to discuss the success factors for model laws (below IV),
this paper will elaborate on where model laws are located in the system of available instruments for
harmonization (below II) and on how they operate (below III).

1. The Model Law Within the System of Instruments

Traditionally, harmonization and modernization was achieved through conventions. While
conventions are still an important instrument for harmonizing and modernizing international trade law,
alternative harmonization instruments have entered the stage over the last few decades and have been
receiving more and more attention. Before turning to one of these instruments (the model law) in detail, it
is worthwhile to provide a quick overview of the available instruments. These instruments can be divided
into three classes: legislative, contractual and explanatory instruments.!!

1. Legislative Instruments

Legislative instruments either have force of law (conventions) or are addressed to legislatures to enact
national laws accordingly (model laws, legislative guides).

(a) Conventions

Conventions are concluded between States, usually at a diplomatic conference or in the United Nations
General Assembly,'? and require States to express their consent to be bound by the convention (Art. 11 et
seq. of the 1969 Vienna Convention on the Law of Treaties). If it is self-executing, a convention creates
uniform law that directly governs the transactions that fall within its scope of application.®® Technically,
this method of unification results in the highest degree of harmonization that can be achieved.'

(b) Model Laws

The model law is an alternative legislative instrument. It is a “best practice law” which is suggested
for adoption, i.e. for incorporation into the national laws of the States.'® Upon adoption, the model law
provisions become part of the State’s domestic law.

While a convention can generally only be ratified in its entirety or not at all,’ the States are free to
adopt a model law in parts or with modifications.}” A model law can, however, only achieve its harmonizing
effect to the extent that its provisions are adopted by the States. It therefore does not come as a surprise that
UNCITRAL regularly encourages States to adopt its model laws in full .8

11 A Guide to UNCITRAL, 2013, paras 32 et seq. (available at http://www.uncitral.org/pdf/english/texts/general/12-
57491-Guide-to-UNCITRAL-e.pdf, last visited Oct. 6, 2017).

12 A Guide to UNCITRAL (fn. 11), para. 39; UNCITRAL Secretariat, A/CN.9/204, para. 11.

18 UNCITRAL Secretary-General, A/CN.9/203, para. 117.

14 A Guide to UNCITRAL (fn. 11), para. 35.

15 A Guide to UNCITRAL (fn. 11), para. 37; Boele-Woelki, Recueil des Cours 271 (2009), 2010, pp. 271, 327 para.
54; Cohen, 36 Brook. J. Int’l L. 567, 582 (2011).

18 Boele-Woelki (fn. 15), p. 338 para. 68 (“all boils down to the motto: ‘Take it or leave it!*”).

17 A Guide to UNCITRAL (fn. 11), para. 38; Herrmann, Unif. L. Rev. 483, 484 et seq. (1998),; Herrmann, Bus. L.
Int’1 249, 252 (2001).

8 A Guide to UNCITRAL (fn. 11), para. 38; UNCITRAL Secretary-General, A/CN.9/207, para. 26; Herrmann,
Unif. L. Rev. 483, 493 (1998); see also Boele-Woelki (fn. 15), p. 328 para. 54.
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(c) Legislative Guides

The softest of the legislative instruments is the legislative guide. These guides restrict themselves to
setting out policy considerations for the benefit of national legislatures.® This allows for utmost flexibility
when it comes to the transformation into national law.

2. Contractual Instruments

While legislative instruments address legislatures, the addressees of contractual instruments are the
parties to a contract, i.e. businesses. Examples of contractual instruments include the UNCITRAL
Arbitration Rules and the UNCITRAL Conciliation Rules. Since contractual instruments address
businesses, it is hardly surprising that such instruments have also been developed by private organizations
which do not have the standing to create legislative instruments.? Prominent examples include the
International Chamber of Commerce (ICC), which provides model contracts and model clauses like the
Incoterms, as well as the International Federation of Consulting Engineers (FIDIC) with its standard
contracts.

Since contractual instruments have different addressees than legislative instruments, they function in
a fundamentally different way. On the one hand, contractual instruments are limited in their potential scope
of application. Contracts can only operate within the framework of the legal systems to which they are
subordinated. Standard contracts will inevitably fail where the governing law’s mandatory provisions do
not leave room for party-autonomous stipulations. Contractual instruments can also never entail mandatory
provisions that limit the parties’ contractual freedom.?! As a result, only legislative instruments are available
where the legal area that is in need of harmonization entails issues that are not to be left up to the parties.

On the other hand, being located on the contractual level allows contractual instruments to operate
largely independently of the applicable legislative framework.?? Since mandatory statutory rules only limit
the parties’ contractual freedom in exceptional situations, standard contracts may establish a de facto
uniform legal framework that works even in legal environments that are neither harmonized nor
modernized. Contractual instruments moreover have the advantage of greater adaptability: standard
contracts can be adapted to changed circumstances more easily than laws that need to undergo an elaborate
revision process.

3. Explanatory Instruments

The last class of instruments for the harmonization and modernization of law are explanatory
instruments.? Contrary to the other two classes of instruments, explanatory instruments operate as
guidelines or general advice but do not result in standardized legal texts.

In light of their limited effect on harmonization, explanatory instruments will usually only be
considered where stronger instruments fail for specific reasons. The UNCITRAL Recommendation on the
Interpretation of Art. I1(2) and VII(1) of the New York Convention? (which undertook the modernization
of the 1958 New York Convention’s in-writing requirement) provides for a characteristic example: in terms
of the number of its Contracting Parties, the New York Convention has been considered too successful to
be amended or supplemented by another convention. Amending the Convention was considered likely to

¥ A Guide to UNCITRAL (fn. 11), paras 43 et seq.

2 Boele-Woelki (fn. 15), p. 341 para. 72.

21 Cf. UNCITRAL Secretary-General, A/CN.9/203, para. 115; Herrmann, Unif. L. Rev. 483, 484 (1998).

22 On harmonization through standard contracts, see, e.g., the contributions of Collins, Ackermann and Mdslein, in:
Eidenmiiller, Regulatory Competition in Contract Law and Dispute Resolution, 2013.

2 A Guide to UNCITRAL (fn. 11), paras 19 et seq.

2 Recommendation regarding the interpretation of article II, paragraph 2, and article VII, paragraph 1, of the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done in New York, 10 June 1958,
adopted by the United Nations Commission on International Trade Law on 7 July 2006 at its thirty-ninth session,
Issued in Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17), annex II.
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exacerbate the existing lack of harmony since adoption of a binding instrument would have taken several
years. In light of these circumstances, an interpretative declaration has been identified as the proper
instrument for modernizing the New York Convention.?®

1lI.  Implementation and Application Issues for Model Laws

Before the success factors for model laws can be discussed (below 1V), it is worthwhile to take a closer
look at how this instrument functions.

1. Methods of Model Law Adoption

Model laws, unlike conventions, can neither be acceded to nor can they assume force of law. Indeed,
model laws are ultimately nothing more than templates for domestic legislation to be enacted in their image.
In most cases, model laws are translated into the enacting jurisdiction’s official language (if need be) and
their text goes through the usual legislative procedure in the same way as any other bill.

UNCITRAL’s model laws are designed to be fully incorporated into bodies of statutory law. They are
drafted as fully-fledged statutes while consistently using placeholders like “this State” (e.g. Art. 1 [CA-ML)
or gaps as in Art. 6 ICA-ML (“The functions referred to in articles 11(3), 11(4), 13(3), 14, 16(3) and 34(2)
shall be performed by ... [Each State enacting this model law specifies the court, courts or, where referred
to therein, other authority competent to perform these functions.]”). If the model law is not enacted as a
standalone law but as part of a code, some issues may be better treated in another part of the code.?®

Model laws can, however, also be incorporated by reference. Art. 16(1) of the Australian International
Arbitration Act, for example, provides that “[s]ubject to this Part, the Model Law has the force of law in
Australia.” If this approach is selected, placeholders need to be defined (“The following courts are taken to
have been specified in Article 6 of the Model Law ...”, Art. 18(3) of the Australian International Arbitration
Act) and gaps filled in the referencing law: “‘this State’ means Australia (including the external Territories)”
(Art. 16(1) of the Australian International Arbitration Act). Legally, both methods of adoption are
equivalent.

113

2. Unified Interpretation and Application

Model laws, unlike conventions, do not remain self-contained bodies of autonomous law but become
fully integrated parts of the national legal system upon adoption. This specific feature gives rise to both
legal and factual difficulties in achieving harmonization and modernization.

(a) Legal Difficulties

The legal difficulties that can arise in relation to the unified interpretation and application of model-
law-based provisions can be explained best in comparison to conventions. Conventions can create
autonomous law, the interpretation and application of which should not depend on which court interprets
and applies it.>” Autonomous law is not subjected to domestic rules of interpretation. The criteria for
interpretation are rather to be derived only from the law itself. In practice there is always the possibility that

% For a summary of this discussion, see Wolff, in: Wolff, New York Convention, Commentary, 2012, Art. II paras

18 et seq.

Estrella Faria, Legal Harmonization through Model Laws: The Experience of the United Nations Commission
on International Trade Law (UNCITRAL), paper delivered at the ALRAESA Conference, March 15-17, 2005,
South Africa, p. 20 (available at http://www.justice.gov.za/alraesa/conferences/2005sa/papers/s5_faria2.pdf, last
visited Oct. 6, 2017).

Kropholler, Internationales Einheitsrecht, 1975, pp. 235 ef seq., 240 et seq.

26
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different courts will not reach the same results when applying the same rules to the same facts,?® but in
theory they should.

Model law provisions, conversely, become part of national law once they are adopted.? Although they
can all be traced back to the same model, similar provisions under several different national laws cannot be
interpreted uniformly due to a lack of an autonomous legal text.*® The standard for interpretation for model-
law-based national provisions is therefore to be determined under the national law of the State that has
adopted the model law. This finding is crucial from a harmonization perspective since only the way in which
the law is applied is relevant for harmonization at the end of the day; merely having uniformity of wording
is useless.®

Applying a domestic standard of interpretation when interpreting model-law-based provisions does
not, however, necessarily result in the application of exactly the same methods of interpretation that apply
to any other domestic law of that State. Whether or not the international origin of model-law-based
provisions is to be taken into account depends solely on the rules of interpretation of the respective State.

In fact, all of the traditional means of interpretation allow for the consideration of the model-law-based
provisions’ origin:* when exploring the meaning of a term, specifically its legal meaning, the literal
interpretation may treat the model-law-based provisions as a self-contained body of law, the terminology
of which is uncoupled from the remaining legal order. The historical interpretation may include the model
law’s drafting history. The systematic interpretation may again treat the model-law-based provisions as a
self-contained body of law and construe it from within itself. The teleological interpretation may take the
purpose of implementing harmonized law into account and therefore reference the purpose attached to the
respective provision of the model law. A comparative interpretation (in the manner in which it is recognized
as a means for interpretation of uniform law) may call for consideration of foreign case law and legal writing
on model-law-based provisions (or on the model law itself) and a comparative examination of model-law-
based provisions with non-unified national law that can contribute to identifying a suitable understanding
of the model-law-based provisions.

Taking into account the origin of model-law-based provisions can promote unified interpretation —
provided that the rules of interpretation in the State adopting the model law so permit. To facilitate such
permission, it is advisable to include provisions like Art. 2 A(1) ICA-ML (“In the interpretation of this Law,
regard is to be had to its international origin and to the need to promote uniformity in its application and
the observance of good faith.”) in model laws.*® Even in jurisdictions in which such provision was not
needed, its presence serves to remind judges and other users of the special traits of rules that only appear to
be an indistinguishable part of the national body of law at first glance.

The States are, however, free to screen out such provisions when adopting a model law and to decouple
their national law from its model law background. This approach may be taken by States that intend to
implement a modern and well-drafted law while keeping full control over its interpretation. However,
cutting the model-law-based provisions off from their international origin comes at the price of cropping
their harmonizing and trade-promoting effect. As this outcome will usually not be in the State’s best interest,
this step should not be taken without careful consideration.

8 Boele-Woelki (fn. 15), p. 299 para. 16.

2 Linhart, Internationales Einheitsrecht und einheitliche Auslegung, 2005, p. 253.

% Wolff, AYIA 2014, 51, 56 et seq.; dissenting Bachand, in: Bachand/Gélinas, The UNCITRAL Model Law after
25 Years: Global Perspectives on International Commercial Arbitration, 2013, pp. 242 ef seq.

8t Bachand (fn. 30), pp. 231 et seq.; Gebauer, Unif. L. Rev. 683, 691 (2000); see also Schmitthoff, 17 Int’1 & Comp.
L.Q. 551, 566 et seq. (1968).

% For details, see Wolff, AYIA 2014, 51, 63 et seq.

% For details, see Wolff, AYIA 2014, 51, 69 et seq.
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(b) Factual Difficulties

Even if the legal tools which allow for unified interpretation are available, applying them properly
remains a challenge. The consideration of foreign decisions and legal literature in particular — which is
essential for unified interpretation — may require intensive research and extensive efforts that a state court
judge may not be able to make,* at least not in courts of lower instance.® This holds particularly true in
States that can only provide their courts with very limited resources.

To facilitate this task, UNCITRAL supplies multiple tools, including case law digests*® and the case
law on UNCITRAL texts (CLOUT) database.*” The (ongoing) legal education of judges likewise remains
essential. Although these steps are valuable, they cannot guarantee unified interpretation and application.
Apparently, however, not much can be done beyond the aforementioned to facilitate unified interpretation
of model-law-based provisions. The only exception would be the establishment of an international court
that holds exclusive jurisdiction over the interpretation of harmonized law.*® Being required to delegate
sovereignty in this manner would, however, most likely diminish the States’ willingness to adopt
harmonized law.

3. Interaction with Other Areas of Law

An area closely related to unified interpretation is the interaction of model-law-based provisions with
other domestic provisions of the State which has enacted the model law.

(a) Interaction with Non-harmonized National Law

The interaction of model-law-based provisions with non-harmonized provisions merits discussion in
two respects.

First, it is irreconcilable with an interpretation of model-law-based provisions as a self-contained body
of law (above 2) to assign legal terms in such provisions the same meanings they hold in other areas of law
of that State. National legislatures should therefore avoid using legal terms that have a pre-defined meaning
in their legal order (including when translating the model law into the State’s official language).*®

Second and more importantly, model-law-based provisions may be inconsistent with other national
law. For example, national non-harmonized law may allow judges to be challenged on grounds that do not
justify challenging an arbitrator under Art. 12 ICA-ML. This result is inconsistent since impartiality and
independence cannot be less essential for arbitrators (if for no other reason than that they are solely
appointed by the parties) than it is for judges. Given that the ICA-ML relies on an international consensus,
judgments that diverge therefrom can likely be traced back to idiosyncratic domestic rules on challenging
judges that can only be revised by the national legislature.

(b) Interaction with Otherwise Harmonized Law
While the interpretation of model-law-based provisions should not take inspiration from national law,

it may well take inspiration from other harmonized provisions, be it conventions or other model-law-based
provisions. One example is taking recourse to Option I Art. 7 ICA-ML for interpreting the in-writing

% Cf. Magnus, in: Janssen/Meyer, CISG Methodology, 2009, pp. 33, 57 and the delegate of the United Kingdom’s
remark in A/CONF.89/C.1/SR.7: “If that second clause was addressed to judges required to hear cases concerned
with carriage by sea, they might become confused as to the what extent they should refer to decisions taken by
the courts of 100 or so other countries before rendering their own judgement.”

% Cf. Gruber, Methoden des internationalen Einheitsrechts, 2004, p. 200.

% A Guide to UNCITRAL (fn. 11), para. 59.

% A Guide to UNCITRAL (fn. 11), paras 56 et seq.

% See Basedow, RabelsZ 81 (2017), 1, 26.

% For an example, see Wolff, AYIA 2014, 51, 63.
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requirement in Art. Il NYC.% In such cases several harmonized provisions may jointly form a self-contained
body of law. Again, however, the adopting State has the final say on the applicable rules of interpretation.

(c) Interaction with National Modifications to the Model Law

Model laws can be enacted with modifications. Such modifications do not raise specific interpretative
issues as long as they remain separable — these modifications are to be interpreted under domestic law
only.

Modifications are less easy to handle if they are inseparably intertwined with national law, for example
if they extend the scope of application of a model law. While the ICA-ML is restricted to international
commercial arbitration, some States have adopted it as their only arbitration law that also regulates domestic
and consumer arbitration. However, rules that are suitable for international commerce (which is
UNCITRAL’s mandate) are not necessarily viable for domestic consumer disputes to the same extent.

Where there is a dispute involving such inseparably intertwined modifications, it must be determined
whether the national legislature intended for the modified provisions to be governed by the same rules in
harmonized interpretation in both international commercial and purely domestic cases. This will often be
the case since a split interpretation of one and the same set of rules depending on whether the case lies
within the originally intended scope of application of the model law is not sensible. Even harmonized
interpretation would not, however, disallow taking into account the individual circumstances of each case,
even where they are rooted in an extended scope of application. Conversely, caution is advisable if case law
from beyond the original scope of the model law is used for comparative interpretation of model-law-based
provisions.

1V, Success Factors for Model Laws

Having discussed the place they occupy within the system of available instruments for harmonization
(above II) and how they function (above III), this paper can now turn to a more detailed analysis of the
success factors for model laws.

Success always relies on multiple factors whose identity and interaction cannot be determined with
mathematical precision.*! Success factors can, however, be distinguished by the level on which they take
effect: some are of a general nature and apply regardless of which instrument has been chosen for
harmonization (below 1), while others are specific to the choice of a suitable instrument, i.e. a model law,
as opposed to another instrument (below 2). The third group consists of factors that may contribute to the
success of a model law on the level of its implementation (below 3).

1. Instrument-unrelated Factors

Since the model law is a specific instrument for the harmonization and modernization of law, it shares
some success factors that all instruments have in common. Although these general criteria are of
considerable weight, they can only be summarized in a cursory manner as this paper’s focus is not on law-
making in general.

(a) Need for Reform
Since UNCITRAL lacks the power to impose its texts on the States, any harmonizing and modernizing

text — regardless of the instrument chosen for it — requires the States’ consent. The starting point of any
national law reform is therefore the State’s perception that the current legislation is in need of reform.*?

0 For details, see Wolff, in: Wolff (fn. 25), Art. Il para. 114,
41 For an empirical approach, see Efrat, 60 International Studies Quarterly 624 (2016).
4 Boele-Woelki (fn. 15), p. 336 para. 65; on the importance of timing Estrella Faria (fn. 26), p. 22.
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(b) Persuasiveness of the Harmonized Regulation

States will adopt the harmonizing instrument only if doing so promises to yield greater benefits than
its alternatives, i.e. enacting non-harmonized law or abstaining from reform altogether.

(aa) General Criteria for “Good Law”

A harmonized law will be perceived as good law if its rules honour the legitimate interests of the
parties, work in practice and are consistent. A clear and transparent structure contributes to better law to the
same extent as simple and clear-cut provisions.* For this reason the complexity and length of the provisions
on interim measures and preliminary orders in Art. 17 et seq. ICA-ML 2006 are not amongst the selling
points of this model law.

(bb) Non-national Character of the Regulation

While the creation of harmonized law naturally entails a comparative element, the most practical of
pre-existing solutions should not simply be identified and adopted. The more easily the harmonized law
can be attributed to one specific legal order or tradition, the lower its acceptance by other States is likely to
be. This factor contributed to the limited success of the Uniform Law on the International Sale of Goods
(ULIS), the CISG’s predecessor, which was perceived as a predominantly Western European instrument.**

(c) Competitive Effects of Harmonized Law Adoption

In line with the assumptions on which the establishment of UNCITRAL is based (above I), the
enactment of harmonized law by a State will usually be accompanied by the expectation that harmonized
law will promote international trade and that international trade will contribute to the State’s wealth. Two
examples of where the adoption of harmonized law is perceived as providing a competitive advantage are
the adoption of the ICA-ML by Germany and Austria in the hopes of becoming more attractive as venues
for international arbitral proceedings.*®

For some States, conversely, competitive advantage is the reason for not adopting harmonized law.
Switzerland, France and the United Kingdom, for example, which are frequently chosen as venues for
international arbitration, did not adopt the ICA-ML and do not plan to do so. Notably, the strength of these
venues is owed more to traditional connotations as a neutral (Switzerland) or business-friendly (United
Kingdom) seat than to the content of their national arbitration laws.

2. Choice of Instrument Factors

Apart from the general factors for harmonizing texts, the success of a model law also hinges on a
number of instrument-specific factors. A model law is likely to be more successful if this instrument in
particular is the best choice for a given harmonizing endeavour.

(a) Need for Flexibility

The need for flexibility is the single most frequently cited reason for choosing the form of a model
law: “The form of a model law was chosen as the vehicle for harmonization and modernization in view of
the flexibility it gives to States in preparing new arbitration laws.”**® This likewise applies to model laws in
other areas of law.

4 Estrella Faria (fn. 26), p. 9.

4 Knieper (fn. 10), p. 665.

% Germany: Government bill, BT-Drucks. 13/5274, p. 1; Austria: Nationalrat, XXII. Gesetzgebungsperiode,
Regierungsvorlage No. 1158, p. 2; similarly for Singapore Lim, 7(1) Asian Int’l Arb. J. 1, 6 (2011).

% Explanatory Note by the UNCITRAL secretariat on the 1985 Model Law on International Commercial Arbitration as
amended in 2006, para. 3; similar UNCITRAL Model Law on Electronic Signatures, Guide to Enactment, para. 27.
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(aa) Actual Need for Flexibility

An actual need for flexibility exists where States are likely to want to make various modifications to
the uniform text in order to make it fit into their respective legal orders and where States may not be willing
to accept uniform binding solutions.*” Such modifications are typical where the model law provisions relate
to other critical areas of law like the national court system.*® One example that illustrates this is Art. 8(1)
ICA-ML,; according to this provision, a court before which an action covered by an arbitration agreement
is brought shall “refer the parties to arbitration.” This legal consequence was transformed into “reject the
action as inadmissible” in sect. 1032(1) of the German Code of Civil Procedure since German law does not
provide for referral to arbitration.

While States can make reservations when acceding to conventions, such reservations are only
permitted under certain restrictive circumstances (Art. 19 of the 1969 Vienna Convention on the Law of
Treaties). Permitted reservations are often already specified in the convention, which requires a high degree
of foresight at the time the convention is drafted. Since such foresight is not always at hand, model laws
have an advantage where the uniform text later needs adjusting in order for it to fit into national law.

(bb) Perceived Need for Flexibility

Another more psychological factor may be the opportunity to amend the model law text before or after
adoption regardless of whether such amendments are needed and of whether they are indeed implemented.
Simply having full ownership over the enacted law may in and of itself enhance willingness to adopt
harmonized and modernized law and may make it more attractive to implement model laws rather than to
accede to conventions. Indeed, amendments to model laws are said to often be made for their own sake.*

(b) Need for Formulated Rules and Standards

If flexibility were the key advantage of model laws, legislative guides — which are even more flexible
— would seem to be the better choice in most cases. However, the desire for flexibility is in fact
counterbalanced by the need for formulated rules and standards. While model laws are preferable to
conventions where flexibility is needed, they are also preferable to legislative guides where formulated
rules and standards are essential.

(aa) Harmonizing Effect of Rules

In sharp contrast to the emphasis on flexibility, UNCITRAL and other law-making organizations
should strive to replace legislative guides with model laws or conventions wherever possible — provided,
of course, that the conditions for model laws are met. The downside to full flexibility in transformation is
the often lesser degree of harmonization that such an instrument can actually effect. Given that legislative
guides do not provide precisely worded rules to be enacted, their unifying effect is necessarily limited to
the underlying policy decisions. This is only of limited assistance for international trade: certainly
businesses’ costs for adjusting their transactions to the requirements of several jurisdictions will decrease
if these jurisdictions follow the same policies, but transaction costs would be significantly lower still if
harmonized law were in effect in these jurisdictions.

Precisely worded provisions should only be abstained from for good reasons. Such reasons include if
States use disparate legislative techniques and approaches for solving a given issue.*! Model law provisions
in such cases would often be subject to complete revision before their adoption by a State, which would
render the creation of fully-worded provisions as a one-size-fits-all uniform solution useless.

4 Gopalan, L. & Com. 117, 152 (2003-2004); see also A Guide to UNCITRAL (fn. 11), para. 35.

# UNCITRAL Model Law on Electronic Signatures, Guide to Enactment, para. 27; Estrella Faria (fn. 26), p. 22
(on Art. 27 ICA-ML).

*  Herrmann, Bus. L. Int’1 249, 252 (2001).

%0 See Knieper (fn. 10), p. 666.

51 A Guide to UNCITRAL (fn. 11), para. 43.
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(bb) Efforts of Formulating Rules

Fully-worded provisions are also preferable for another reason, namely that they save the States the
efforts of formulating their own bespoke provisions.’? An example of this is the sanctions regime for
businesses that fail to comply with the business register regulations: while it is true that “(t)he Regulation
should establish and ensure wide publication of sanctions (including fines, deregistration and loss of access
to services) that may be imposed on a business for a breach of its obligations under the Regulation,”® the
effort to identify the best practice for such sanctions and to draft appropriate regulations remains with the
individual State.

If States have to transform several interdependent policy considerations into national legislation, they
moreover run the risk of unintended or incoherent results.>* Being aware of such risk may also prevent
States from adopting harmonized law.

These effects are even more pronounced where the State lacks the experience or resources to create
and implement proper provisions that meet the requirements of international trade.®

(cc) Need for Standardization or Otherwise Uniform Solutions

The general preference for fully-formulated provisions in conventions and model laws becomes a must
where the issues at stake require standardization or otherwise uniform solutions. The current discussion on
the structure of a unique business identification number may serve as an example: upon request by Working
Group I, the Secretariat has prepared “an instrument along the lines of a concise legislative guide on
business registration.”*® While this draft instrument refrains from proposing an internationally standardized
unique business identifier, UNCTAD submits that “(i)t would simplify registration and cross border trade
and investment if all governments were to agree on a common alphanumeric system for registering
businesses that would facilitate identification of a company’s ultimate beneficiary ownership by country.”®’
While this is certainly true, international trade (and the community of States) would be much better served
if such system was directly set up in a model law (or convention).

(c) Self-contained Area of Law

Model laws require a confined and self-contained area of law with a limited number of interfaces with
other legal areas. This largely follows from the reflections on flexibility (above a) and fully-worded rules
(above b): if an area of law is embedded in a larger legal context or closely interwoven with several other
areas of law, adopting States would regularly need to make numerous adjustments to the model law
provisions. A set of fully-worded provisions is of little use in such a setting. If an area of law of that kind is
suitable for harmonization at all, a legislative guide is the preferable instrument.

(d) Irrelevance of a State’s Legal Obligation

States can autonomously adopt model laws and reverse their adoption at any time. The model law is
therefore not the proper instrument if other States need legal certainty that a given State will adopt and

2 Cf. Estrella Faria (fn. 26), p. 30 (“convenient first drafts of modern statutes™).
% UNCITRAL Secretariat, A/CN.9/WG.I/WP.96, Recommendation 41.

% Cohen, Unif. L. Rev. 325, 330 (2010).

% See Cohen, Unif. L. Rev. 325, 329 (2010).

% UNCITRAL Secretariat, A/CN.9/WG.I/WP.96 para. 1.

5 UNCTAD, A/CN.9/WG.I/WP.98, p. 5.
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remain true to a specific set of harmonized rules. One example of this is where regulations are adopted on
the basis of reciprocity.

(e) Efforts for Setting up the Instrument

A final argument for favouring model laws over conventions is the effort required to develop the
instrument. Conventions are usually concluded at a diplomatic conference or in the United Nations General
Assembly,® which has proven to be time-consuming and costly.*® Model laws, on the other hand, do not
require such an involved conclusion procedure.

() Final Remark: the Political Factor

It is one thing to have a clear understanding of the factors for a proper choice of instrument and another
to make a choice according to these insights.

The choice of instrument is not imposed by the UNCITRAL Secretariat or any other administrative
body. It is rather the result of what the States represented in UNCITRAL and its Working Groups could
agree on. Since decisions are usually taken by consensus,®® the process inherently runs the risk of ending
up with the smallest common denominator in terms of the instrument’s harmonizing effect.

This risk is increased by the fact that the choice of instrument is often only discussed at a relatively
late stage. States that do not feel comfortable with the substance of the proposed harmonizing rules can still
easily opt for an instrument with a lesser harmonizing effect at this stage.

3. Model Law Implementation Factors
The final group of success factors for model laws relates to their technical implementation.
(a) Interfaces with Other Areas of Law

Since model laws require a confined and self-contained area of law with a limited number of interfaces
with other legal areas (above 2. ¢), care should be taken when tailoring a model law’s scope of regulation.
Interfaces with other areas of law should be small in number and clear in demarcation. For this reason, it
was a wise decision not to go into the details of court proceedings in the ICA-ML but to restrict the rules to
the absolute minimum in this respect. The same would hold true for a model company law and its interfaces
with regulations on business registers. Indeed, as long as the aforementioned interfaces are kept to a
minimum, the ability to make minor modifications to model laws is one of their best features (above 2. a)
aa).

(b) Use of Neutral Legal Terminology

Legal terms in model-law-based provisions should not be assigned the meaning they have in other
areas of law of that State. Not only States enacting model laws (above III. 3. a) but also the makers of model
laws must be aware of this risk. The makers can minimize it by avoiding terms that are likely to have a
specific legal meaning (e.g. “due process”) and instead making use of non-technical terms (e.g. “full
opportunity to present one’s case”).5!

% See fn. 12.

% UNCITRAL Secretary-General, A/CN.9/203, para. 119; UNCITRAL Secretary-General, A/CN.9/207, para. 26;
Cohen, 36 Brook. J. Int’1 L. 567, 582 (2011); Gopalan, L. & Com. 117, 152 (2003-2004).

Knieper (fn. 10), pp. 662 et seq.

1 Herrmann, Unif. L. Rev. 483, 489 (1998); similarly Estrella Faria (fn. 26), p. 9.

60

20



(c) Reconcilement with Otherwise Harmonized Law

New model laws should, to the extent possible, be reconciled with pre-existing harmonized texts to
allow for harmonic interaction (above III. 3. b).

V. Conclusion

The model law is a relatively new legislative instrument. Its characteristic features are that States are
free to adopt it fully or in part and that it becomes part of the State’s domestic law once it is adopted. A
convention, conversely, cannot be modified by the States (apart from reservations under strict conditions)
and remains autonomous law. Since model laws do not create autonomous law, it is difficult to ensure
uniform interpretation and application of model-law-based provisions. This difficulty can, however, be
overcome by the States in large part since the available means of interpretation can be adjusted accordingly.
Provisions like Art. 2 A ICA-ML can assist in this task.

Success factors for model laws include instrument-unrelated factors, factors that make model laws a
superior choice to other types of instrument for a given regulation and factors relating to the implementation
of the model law. Among the most important factors for choosing the proper instrument is the weighing of
areal or perceived need for flexibility against the need of States and businesses for uniform rules. The area
of law dealt with in a model law should be self-contained with a limited number of clearly defined interfaces
with other legal areas.

Model laws have not been subject to extensive research to date. A better understanding of this

instrument 1s, however, vital for the successful creation of further model laws and for the effective use of
UNCITRAL’s resources. This paper has attempted to undertake a first step to further such understanding.
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Harmonization of National Legislation through Model Laws: From the United Nations
Commission on International Trade Law to the League of Arab States and the Gulf
Cooperation Council

Mohamed Y. Mattar, Qatar University College of Law, Qatar
Introduction

In its productive efforts to remove barriers in international trade and reconcile differences in legal
systems, the United Nations Commission on International Trade Law [UNCITRAL] adopts model laws that
provide guidance for national legislation in enacting new laws or amending and changing existing ones.

In the Arab region, the impact of the UNCITRAL Model Law on International Commercial
Arbitration, for instance, is a testimony to this success story.

In the meantime, the Arab countries have their own regional model laws that are intended to achieve
their goal in establishing a “close cooperation of the member states... in... economic and financial matters
including trade, customs, currency, agriculture, and industry”, as stipulated in the charter of the league of
the Arab states.

This process started in 1981 with the famous Sanna Strategy, a great number of model laws were
drafted by the League of Arab States [LAS] that covered proof of civil and commercial transactions through
technology, civil law, combating cyber-crimes, human trafficking and corruption, electronic commerce,
legal aid, Arabic judiciary, among others.

The Charter of the Gulf Cooperation Council [GCC] similarly states that it aims to “formulate similar
regulations in various fields including... economic and financial affairs, commerce, customs and

communications”. !

More recently, the GCC adopted model laws on trademarks, regulations of the financial markets,
issuance of investment funds, combating dumping through remedies and preventive measure and several
others.

The purpose of this paper is to present the first comprehensive, although brief, analysis of these model
laws. I will examine the origin of the Arab model laws and whether they rely on international standards
including those embodied in the works of the UNCITRAL. I will debate their impact on national legislation
in Arab laws and whether they provide guidance in drafting domestic laws irrespective of their non-binding
nature. [ will argue that reforming and modernizing commercial and trade laws in Arab legal systems are
contingent upon learning from comparative models and best global practices.

Article (4). The Article adds that the GCC aims at fostering scientific and technical progress in industry, mining,
agriculture, water and animal resources as well as establishing scientific research centers and setting up joint
ventures. For an analysis of the integration policies of the GCC, see, Nasser Al-Mawali, Intra-Gulf Cooperation
Council: Saudi Arabia Effect, 30 Journal of Economic Integration 532 (2015).
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The Impact of the UNICTRAL Model Law on International Commercial Arbitration on Arab Legislation

The UNCITRAL Model Law on International Commercial Arbitration was adopted in 1985 and
amended in 2006. It had a great influence on arbitration laws in the Arab region.?

For instance, in 2012 the Kingdom of Saudi Arabia adopted a new arbitration law which is based on
the UNCITRAL Model Law on International Commercial Arbitration although requiring the arbitration
process not to “violate Sharia”, and the arbitration award not to contradict the public order of the Kingdom,
which is based on Islamic law. Nonetheless, except for this limited public policy exception, “arbitration
awards issued in accordance with this law are not to be challenged in any way except through the filing of
a lawsuit to nullify an arbitration award according to the provisions of this law”®. Thus, the law limits the
interference of courts in the arbitration process.

In 2015, Bahrain in its new arbitration law stated explicitly that “The provisions of the UNCITRAL
Model Law on International Commercial Arbitration Act attached to this law shall apply to all arbitration
whatever the nature of the legal relationship of the dispute therewith, if this arbitration takes place in the
Kingdom of Bahrain or abroad and that the two parties agreed to comply with the provisions of the attached
law”.4

In Egypt, the Cairo Regional Center for International Commercial Arbitration, in one of its awards
explicitly referred to article 21 of the UNCITRAL Arbitration Rules and article 22 of the Egyptian
Arbitration Law.® The Cairo Arbitration Center was the second institution, after the Kuala Lumpur Regional
Center for Arbitration in Malaysia, to adopt new rules of arbitration based upon the UNCITRAL Model
Law on International Commercial Arbitration.

This trend in the Arab region, whether in the law or in settlement of disputes is consistent with the
General Assembly’s resolution that recommended that “All states give due consideration to the Model Law
on International Commercial Arbitration, in view of the desirability of uniformity of the law of arbitral

procedures and the specific needs of international commercial arbitration practice”. °

See Nayla Comair — Obeid, Salient Issues in Arbitration from an Arab Middle Eastern Perspective. 4 The
Arbitration Brief 52 (2014) concluding that “what we are witnessing in the Arab Middle Eastern region is a new
trend: a newfound appreciation for Arbitration as a viable means of dispute resolution”. [Id at 74]. The author
observes that while Oman and Bahrain have strictly followed the UNCITRAL Model Law on Arbitration, Egypt,
Jordan, and Tunisia have mainly relied on the Model Law in drafting their national arbitration laws. [Id at 54].
Article 49. See generally Arthur, Arbitration in the Islamic Middle East, 5 Santa Clara Journal of International
Law 2006 concluding that “the day will inevitably come when mutual commercial interests will intertwine and
become so interdependent that international private law and Islamic law will stand where neither dominates the
other; this day will be predicated on a mutual respect and understanding for each body of law, including its
historical foundations and modern application” (Id at 193). See also, Faisal Kutty, The Sharia Factor in
International Commercial Arbitration, 28 Lay. L.A. Int’I & Comp, L. Rev 565 (2006) concluding that “There is
a need to reform Islamic Law from within to deal with contemporary norms, transactions, and institutions, but
there is an equal need to better accommodate and address the issues of concern from an Islamic Perspective. [Id
at 623] see also, Radwa S. Elsaman, Factors to be considered before Arbitrating in the Arab Middle East:
Examples of Religious and Legislative Constraint, 1 Arbitration Brief 8(2011).

Article 1 (1) of the law of Arbitration of Bahrain. But see Jose Angelo Esteralla Faria, Legal Harmonization
Through Model Laws: The Experience of the United Nations Commission on International Trade Law
(UNCITRAL), arguing that “a certain level of variation — for instance to ensure conformity with the local
drafting style or to better reflect local economic conditions or legal tradition — may be appropriate, or even
necessary, where the primary purpose of adopting an international model is to modernize the law. Changing the
text of a model law to conform to the local style of drafting or to fit squarely the legal status quo may be neither
counter-productive...” [Id at 31].

Cairo Regional Center for International Commercial Arbitration, case No 67/1995. Decided August 11, 1996.
The Center proposes the following model arbitration clause “Any dispute, controversy or claim arising out of or
relating to this contract, or the breach, termination or invalidity thereof, shall be settled by arbitration in
accordance with the Rules of Arbitration of the Cairo Regional Center for International Commercial Arbitration.”
® The General Assembly: Resolution 40/72, of December 11, 1985. In 2006, an important article was added stating
that “In the interpretation of this law regard is to be had to its international origin and to the need to promote
uniformity in its application and the observance of good faith”. [Article 2(1)] This observance is consistent with
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The influence of the UNCITRAL Model Laws on Electronic Commerce and Electronic Signature in the Arab
Region

Similarly, most Arab laws on electronic commerce are based on the UNCITRAL Model Law on
Electronic Commerce of 1996 and the UNCITRAL Model Law on Electronic Signatures of 2001. For
instance, the law of Qatar No. 16 of 2010 regarding Electronic Transactions and Commerce provides that
information in a contract of a transaction shall not be denied effect, validity, or enforcement on the grounds
that it is in the form of a data message. ’

An Arab strategy for the Unification of Arab legislation

The Yemen strategy of 1981 or the “Sana’a strategy for the unification of Arab Legislation” called for
the unification of the laws in the Arab region in accordance with the principles of Islamic law.® In 1982, a
number of committees were established to adopt model laws as a guide for national legislators. In 1988, the
first model law was adopted by the LAS in the area of personal status.

An Agreement or a Convention and a Model Law: Two Instruments of Unification of Arab Law

There are several means of unification of Law in the Arab world. For instance, there have been a great
number of agreements or conventions that have been drafted and that are binding on Arab states once they
are ratified. These binding agreements have been simultaneously accompanied by a number of “soft” law
instruments such as a model law.

For instance, in the important area of combating human trafficking, especially for the purpose of forced

labour, the Arab Charter on Human Rights of 2014 prohibits “All forms of slavery and trafficking in human

beings” as well as “forced labour”. °

the mandate of the UNCITRAL in “promoting ways and means of ensuring a uniform interpretation and
application of international conventions and uniform law in the field of the law of international trade”. The
UNCITRAL has adopted several model laws that followed the Model Law on International Commercial
Arbitration of 1985. These included the Model Law on International Credit Transfers (1992), the Model Law on
Procurement of Goods, Construction and Services (1994), the Model Law on Electronic Commerce (1996), the
Model Law on Cross-Border Insolvency (1997), the Model Law on Electronic Signatures (2001), the Model Law
on International Commercial Conciliation (2002) and the Model Law on Secured Transactions (2016) which
applies to security rights, a term which is defined as “ a property right in a movable asset that is created by an
agreement to secure payment of an obligation, regardless of whether the parties have denominated it as a security
right, and regardless of the type of asset, the status of the grantor or secured creditor, or the nature of the secured
obligation, and the right of the transferee under an outright transfer of a receivable by agreement” (Article 2).
See also, the UNCITRAL Legislative Guide on Secured Transactions (2010).

Article 4 of the law of Qatar No. 16 of 2010 regarding Electronic Transactions and Commerce, equivalent to
Article 5 of the UNCITRAL Model Law on Electronic Commerce of 1996. Article 28 of the Qatari law recognizes
an electronic signature in accordance with the requirements specified in article 6 of the UNCITRAL Model Law
on Electronic Signatures of 2001. See also, the Law of Tunisia No. 83 of 2000, the Law of Jordan No. 58 of
2001, the Law of the United Arab Emirates No. 2 of 2002, See e.g., Stephen E. Blythe, Fine Tuning the E-
Commerce Law of the United Arab Emirates: Achieving the Most Secure Cyber Transactions in the Middle East,
1 International Journal of Business and Social Sciences 1 (2010). See also, the law of Bahrain No. 28 of 2002
regarding electronic transactions and commerce.

The Sana’a strategy adopted the Holy Quran and the traditions of the Prophet as the basis for application of
Islamic law, without relying on any particular jurisprudential doctrine. It considered “principles of justice: that
do not contradict Islamic law, as a source of codification of the laws. It also made it clear that such process
should be “gradual” and should take into consideration the special circumstances of every state. This influence
of Islamic law is seen in the Arab model Civil Law of 1996 that contained an introductory part covering rules of
Islamic jurisprudence that should be utilized in the interpretation of the different articles of the model Civil Law.
Other model laws did not pay too much attention to Islamic law in the process of drafting.

Article 10 of the Arab Charter on Human Rights provides that “[1] All forms of slavery and trafficking in human
beings are prohibited and are punishable by law. No one shall be held in slavery and servitude under any
circumstances. [2] Forced labour, trafficking in human beings for the purposes of prostitution or sexual
exploitation, the exploitation of the prostitution of others, any other form of exploitation or the exploitation of
children in armed conflicts are prohibited”. For a discussion of the Arab Charter on Human Rights, see Mohamed
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The Arab Convention against Transactional Organized Crime of 2012 calls upon Arab states to take
the necessary measures in their domestic laws to criminalize any act committed by an organized criminal
group including the act of human trafficking. 1°

The Arab Convention on Combating Information Technology Offences of 2010 includes “Traffic in
persons” as well as “Traffic in human organs” as “offences related to organized crime committed by means

of information technology”. !

These are binding regional instruments. In the meantime, the League of Arab States adopted two “soft”
instruments, an Arab strategy to combat human trafficking’?, and a Model Law which had a significant
impact on anti-trafficking legislation'® that were adopted in Sudan, Morocco, and Tunisia subsequent to the
issuance of the Model Law.**

Similarly, in the area of combating corruption, the League followed the same dual methodology relying
on both instruments, thus adopting the Arab Convention against Corruption in 2010%°, and the Arab Model
Law against Corruption in 2012. ¢

Y. Mattar, Article 43 of the Arab Charter on Human Rights: Reconciling National, Regional, and International
Standards, 26 Harvard Human Rights Journal 91 (2013). I argued that “the Arab Charter on Human Rights
provides a comprehensive and adequate platform for human rights promotion and protection in the region,
provided that its provisions are properly interpreted in light of international standards embodied in international
conventions” Id at 147.

Article 11 of the Arab Convention on Combating Transnational Organized Crime of 2012. See generally,
Mohamed Y Mattar, Corporate Criminal Liability: Article 10 of the Convention against Transnational Organized
Crime, 66 Journal of International Affairs, Columbia University, School of International and Public Affairs 107
(2012).

Article 16 of the Arab Convention on Combating Information Technology Offenses. The purpose of this
Convention “is to enhance and strengthen cooperation between the Arab States in the area of combating
information technology offenses to ward off the threats of such crimes in order to protect the security and interests
of the Arabs states and the safety of their communities and individuals.” [Article 1]. The Convention defines
“Information technology” as “any material or virtual means or group of interconnected means used to store, sort,
arrange, retrieve, process, develop, and exchange information according to commands and instructions stated
therein. This includes all associated inputs and outputs by means of wires or wirelessly in a system or network.”
[Article 2].

See “The Comprehensive Arab Strategy for Combating Trafficking in Human Beings” adopted by the Council of
Arab Ministers of Justice Resolution No. 879 — 27 of February 15, 2012. The Arab Strategy is based on 8 focus
areas, including criminalizing all types and forms of trafficking in human beings, ensuring effective
investigation, indictment and trial in human trafficking crimes, strengthening prevention measures and
procedures, victims protection, strengthening regional and international cooperation in combating trafficking in
human beings, strengthening national institutional capacities for combating the crime, updating the Arab Model
Law on Combating Human Trafficking and ensuring coordination of efforts to combat human trafficking in the
Arab region.

For a discussion of the status of anti-trafficking laws in the Arab world, see Mohamed Y. Mattar, Human Rights
legislation in the Arab World: The Case of Human Trafficking, 33 Michigan Journal of International Law’ (2011).
Except for Libya, Yemen and Palestine, every Arab country has passed a law on combating human trafficking.
Several laws have provided for the principle of non-punishment of a victim of trafficking in accordance with the
international standards on the rights of a victim of a crime. On drafting anti- trafficking legislation, see generally,
Mohamed Y. Mattar, Incorporating the Five Basic Elements of a Model Anti-trafficking in Persons Legislation
in Domestic Laws: From the United Nations Protocol to the European Convention, 14 Tulane J. Int’L and Comp.
L. 357 ( 20006).

The Model Law follows the definition of trafficking in persons as stipulated in the United Nations Protocol to
prevent, suppress, and punish trafficking in persons, especially women and children of 2000, which defines
exploitation to include “at a minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal or organs”
[Article 3]. It is noted that the law of Sudan unlike the laws of Morocco and Tunisia, does not enumerate a list
of exploitation, as does the protocol. Instead, the law focuses on any act that degrades human dignity or achieve
unlawful aims. [Article 7].

Arab Anti-Corruption Convention (League of Arab States 2010) which aims at “fostering integrity, transparency,
accountability, and the rule of law (Article 2).

16 Arab Model Law Against Corruption (League of Arab States 2012).
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Incorporating Arab Model Laws in Domestic Legislation

To what extent are these model laws effective? Do they have an impact on domestic legislation? Can
a judge refer to them in interpreting the national law?

A model law, by definition, is not binding. It only serves a guide for the national legislator in enacting
a law or amending an existing one.

In some instances, a national legislator may rely upon a model law. For example, the law of customs
No. 40 of 2002 of Qatar makes an explicit reference to the Model Law on Customs that was adopted by the
GCC. Similarly, the United Arab Emirates customs law No. 85 of 2007 applies the GCC Model Law on
Customs.

This incorporation of the model law into the national law is the only way a judge may give effect to
the model law. One would like to see judicial decisions that use a model law or an international principle
or a guideline, at least in the interpretation of a national law regardless of its non-binding nature. Judicial
discretion in such circumstance may find authority in the concept of “justice” which a judge may apply to
achieve equity in a particular case. This reinterpretation of the notion of * judicial interpretation” would
also give effect to the rise of model laws and their preference over conventions, as means of unifying and
harmonizing national laws especially in the area of investment, commerce and trade.

The Development of Arab Civil Law away from the methodology of the Model Law

Some of the Arab model laws did not impact national legislation. For instance, the Arab Civil Law of
1996 was drafted by the Arab league based upon the Jordanian Civil Code of 1976 and the United Arab
Emirates Code of Civil Transactions of 1985, both of which were influenced by Islamic Law. Consequently,
the Arab Civil Code contained 85 introductory articles drawn from Islamic jurisprudence. Nonetheless, both
the Qatari Civil Code of 2004 and the more recent Civil Code of Oman of 2013 did not follow this
methodology. Instead, they were influenced by the Egyptian Civil Code of 1949, which followed the French
model of codification. !

Model Laws as a Vehicle for Introducing Legal Development

Model laws may also serve as a vehicle to introduce current legal developments. For instance, the
GCC Model Law on Combating Information Technology Crimes of 2013 criminalizes establishing a
website or spreading information on the internet to facilitate or publicize programs or ideas that may violate
the public order and good morals!®. The law also penalizes the use of the internet to commit an act of
prostitution?®, or place information or pictures or recording that may infringe upon private life?®, or with the

17 See generally, Nabil Saleh, Civil Codes of Arab Counties: The Sanhouri Codes, 8 Arab L.Q 161 (1993). See also
K. Zurgert & H. Kotz, Introduction to Comparative Law 110 (1997) stating that “although Abu Sanhouri and the
Egyptian legislator emphasized that Islamic law was considered throughout in the preparation of the Code, the
Code appears, on closer investigation, to be principally oriented towards French law, and it contains only a few
rules of Islamic origin, such as those relating to the gift and preemption”. It is also noted that Islamic law was
only considered as a subsidiary source of law. Article 1 of the Egyptian Civil Code clearly provides that “In the
absence of any applicable legislation, the judge shall decide according to the custom and failing the custom,
according to the principles of Islamic law. In the absence of these principles, the judge shall have recourse to
natural law and the rules of equality”. It is to be observed that the Qatari Civil Code of 2004 and the Omani Civil
Code of 2013 make Islamic law, not customs, the first subsidiary source of law. Nonetheless, the impact of
Islamic Law on commercial transactions is minimal except for the prohibition of interest. For a discussion of the
compatibility of Islamic Law and the CISG regarding the issue of interest, see generally, T.S. Twibell,
Implementation of the United Nations Convention on Contracts for the International Sales of Goods (CISG)
Under Shari’a (Islamic Law) : Will Article 78 of the CISG be Enforced When the Forum is in an Islamic State?,
9 INT’L Legal PERSP.25 (1997).

18 Article 28.

19 Article 21.

2 Article 23.
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intent to commit an act of trafficking in persons or in human organs?, or any act that degrades the Islamic
religion or any other religions?.

There is a need to introduce more model laws that reflect recent developments in the law. One may
suggest a model law in the area of franchising based upon the UNIDROIT Model Franchise Disclosure Law
of 2013, especially since Arab national laws still rely on the traditional rules of commercial agency and lack
a comprehensive law that covers all aspects of a franchise licensing arrangement. One may also suggest an
Arab model law on alternative dispute resolution (ADR) that builds upon and learns from the provisions of
the Federation International Des Ingenieurs Conseils (FEDIC). One may also suggest an Arab model law
in the area of environmental protection reconciling investment legislation with the new challenges posed
by climate change. One may also suggest an Arab model law on insolvency that draws on and borrows from
the UNCITRAL Model Law on Cross-Border Insolvency of 1997 and its Guide to Enactment and
Interpretation of 2013. One may also suggest an Arab model law on secured transactions based upon the
UNCITRAL newly adopted Model Law on Secured Transactions of 2016. Perhaps the LAS or the GCC
would consider endorsing the UNCITRAL Model Law on Secured Transactions as the Arab model law on
this important and innovative subject. One may also propose an Arab model law in the area of international
sales reflecting the international standards embodied in the UNCITRAL Convention on Contracts for the
International Sales of Goods (CISG). Perhaps building consensus around a model law would encourage
more Arab states to ratify the convention which provides a very clear and widely acceptable statement of
the law of international sales.

Compliance of Model Laws with International Standards

An example of compliance with international standards, is the GCC Model Law on Commercial
Trademarks of 1996 as amended in 2006 and 2012, which follows the TRIPS Agreement. The Model Law
provides for a one year protection period® that may be renewable for similar periods. The Model Law
provides that the holder of a trademark which is confusing to the public or contains false statements
regarding its source of the products or services, may not be registered?*. Both documents define a trademark,
which is protectable to include “any sign or any combination of signs, capable of distinguishing the foods
or services of one undertaking from those of other undertakings”. It is noted that U.A.E, Qatar, and Bahrain
have adopted the Trademark Model Law as the applicable law?, thus replacing the local trademark laws of
the GCC countries®®. This is a significant trend in accepting model laws in national legal systems in the
Arab world. This trend should be encouraged if we are serious about unifying and harmonizing the Arab
laws, especially in the area of investment, trade and commerce.

2L Article 25.

22 Article 22. See also the Law of Sudan on Combating Human Trafficking of 2014 which explicitly provides that
“ there shall be deemed to have committed an offence, whoever uses the internet, or establishes a website, with
the intent to commit any of the offenses stipulated in this Act, and shall be punished with imprisonment, for a
term not to exceed five years or with a fine, or with both.” (Article 14). See also the Law of Irag on Combating
Human Trafficking of 2012 (Article 7).

Article 21. According to article 18 of the TRIPS agreement, a trademark shall be protected for a period of no less
than 7 years.

Article 3. See article 15 of the TRIPS agreement. See generally, Amir H. Khoury, “ Measuring the Immeasurable
“ The Effects of Trademark Regimes : A Case Study of Arab Countries, 26 Journal of Law and Commerce
11(2006-07).

% Article 15 of the TRIPS Agreement, equivalent to article 2 of the Arab Model Law on Trademarks. Article 15
continues, “Such signs, in particular words including personal names, letters numerals, figurative elements and
combination of colours as well as any combinations of signs, shall be eligible for registration as a trademark.
See e.g. the law of Bahrain No. 6 of 2014 approving the Trademark law of the Gulf Cooperation Council States,
implemented by Decision No. 65 of 2016 issuing the Implementation Regulation for the Trademark law of the
Gulf Cooperation Council States, approved by law No. 6 of 2014. See also the Qatari Decree No. 18/2007 and
the United Arab Emirates Federal Decree No. 52/2007. Although the GCC Trademark Model Law does not
provide for a unified filing system, applications for trademark protection are to be filed separately in each
country.
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A Need for Revision of Model Laws

Some of the Model Laws adopted by the League of Arab States and the Gulf Cooperation Council
must be amended in light of newly developed international standards. For instance the right to legal aid is
organized by different provisions in the Model Law on Criminal Procedures issued by the GCC? of 2010,
the GCC Model Law on the Practice of the Legal Profession of 2002? and the Arab League Model Law on
Judicial Aid of 2008%°. These Model Laws restrict the right to provide legal aid to lawyers and are mainly
intended to provide legal aid to an accused who is unable to afford a lawyer. These rules should be
reconsidered in light of the United Nations Principles and Guidelines on Access to Legal Aid in Criminal
Justice Systems® and the United Nations Model Law on Legal Aid. Both adopt a broad concept of legal aid
and expand on those who may provide legal aid and those who are entitled to receive it.*!

Model laws may then become a vehicle for enhancing human rights and an instrument for legal reform.
One may think about a model law on the establishment and operations of non-governmental organizations
addressing the important role civil society plays in monitoring the application and enforcement of the law,
whether it relates to combating corruption, corporate social responsibility, tax, privatization, corporate
governance or foreign direct investment in the Arab world. One may also think about a model law on human
rights in business holding companies doing business in the Arab world to international standards especially
in the area of labour rights. It is encouraging that the GCC issued in 2013 guiding principles for corporate
governance applicable to financial markets companies to ensure transparency and disclosure by the board
of directors towards shareholders, creditors, interested parties and the public. It is also encouraging the in
2015 the GCC adopted its own human rights declaration, “pursuant to the GCC Charter which provides for
the common destiny and the unity of aim which link their peoples, and which calls for coordination,
integration and interconnection between them in all fields, as well as deepening and strengthening of bonds,
ties and cooperation between their peoples in various fields...” (Preamble).

Conclusion
I hope that my paper will “contribute to the body of knowledge on the law of international trade and

further the work of the UNCITRAL” by discussing these “regional activities of (the Arab Countries) in
commercial legal reforms (s)” and “modernizing (their) commercial legal systems” through model laws.*?

2 See Article 5 and 245.

% See Article 5 and 39.

2 The Model Law is applicable to natural persons and legal persons who are engaged in public interest work that
benefits the society. While this expansion in legal aid beneficiaries is to be applauded, the law fell short of
providing for all aspects of legal aid. There is a need for a more comprehensive legal aid law that addresses the
needs of the vulnerable populations in the Arab world. For a definition of the vulnerable, see, The United Nations
Principles and Guidelines on Access to Legal Aid in Criminal Justice Systems (2013).

The First Principle of the United Nations Principles and Guidelines on Access to Legal Aid in Criminal Justice
Systems of 2013 provides that “Recognizing that legal aid is essential element of a functioning criminal Justice
System that is based on the rule of law, a foundation for the enjoyment of other rights, including the right to a
fair trial, and an important safeguard that ensures fundamental fairness and public trust in the criminal justice
process, States should guarantee the right to legal aid in their national legal systems at the highest possible level,
including where applicable in the constitution”. [Principle 1 — Right to Legal Aid].

The model law, which I was privileged to co-draft, is based on these guiding principles; non-discrimination
[Article 5], right to information [Article 6], protection of vulnerable persons [Article 7], right to early access to
legal aid [Article 8], equal right to defence or legal aid beneficiaries [Article 9] and the principle that “Nothing
in the present law shall be interpreted as proving a lesser degree of protection than that provided under
international human rights conventions applicable to the administration of and access to justice...” [Article 10].
More efforts are needed to engage the Arab countries in the working of the UNCITRAL. For instance, only six
Arab countries have ratified the United Nations Convention on Contracts for the International Sale of Goods
(CISG); these are Egypt, Syria, Iraq, Mauritania, Lebanon, and Bahrain. See, Amin Dawwas and Yousef Shandi,
the Applicability of the CISG to the Arab world. Uniform Law Review 813 (2011). This slow acceptance of
international rules is also seen in the approach of Arab States to the conventions adopted by The Hague
Conference on Private International Law. For instance, The Hague Convention on the Civil Aspects of
International Child Abduction of 1980 was ratified only by Morocco and Iraq, although international abduction
of children is very common in the Arab world, See generally, Erika Ressse, International Child Abduction to
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Let us start a constructive and productive dialogue between the UNCITRAL and the League of Arab States
and the Gulf Cooperation Council in the area of regional and international model laws.

I have argued that Arab model laws should be utilized not only as a means for the harmonization and
unification of Arab national laws but also to introduce recent legal developments especially in the area of
commerce, trade and investment. I also argued that Arab model laws should be used to enhance human
rights in conducting business and trade and to promote the rule of law and legal reform,

The UNCITRAL model laws should serve as a guide for drafting and enacting a model law in the Arab
region. I have suggested drafting an Arab model law on international sales to encourage more ratifications
of the UNCITRAL Convention on International Sales of Goods. I have also suggested endorsing the
UNCITRAL Model Law on Secured Transactions of 2016 as the Arab model law. A close cooperation with
the UNCITRAL when drafting a regional model law is imperative® to ensure compliance with international
standards and comparative models.

While the League of Arab States and the Gulf Cooperation Council adopted several model laws in
different areas of the law, the impact of these model laws is still insignificant. Unlike the great influence of
a UNCITRAL model law, whether in international commercial arbitration, electronic commerce or
electronic signature, on Arab national laws, regional model laws generally lack such impact. Learning from
the UNCITRAL model laws experience, and perhaps endorsing the UNCITRAL model laws, would
contribute to a better understanding of the role of model laws in unification and harmonization of the law
in the Arab region and beyond.

non- Hague Convention: The need for an International Family Court, 2 NW.J.Int’L.Hum. RTS, 1(2004). HCCH
members from the Arab countries include only Egypt, Jordan, Morocco, Saudi Arabia and Tunisia. Similarly,
only Egypt, Iraq, Saudi Arabia and Tunisia are members of the International Institute for the Unification of
Private International Law “ UNIDROIT”. In the meantime, the impact of the UNIDROIT Principles of
International Commercial Contracts on Arab commercial transactions has not yet been felt, unlike other legal
systems. See generally, Michael Bonell, The UNIDROIT Principles of International Commercial Contracts:
Achievements in Practice and Prospects for the Future, 17 Australian International Law Journal 177 (2010).

In September 2012, as the executive director of the Protection Project, I held a regional conference in Beirut on
the “Harmonization of the law: the Hague Conference, the UNIDROIT and the UNCITRAL”, In March 2014, I
launched the Arabic version of the UNIDROIT and in December 2014, we were privileged to hear from the
UNCITRAL in an Arab regional conference which I organized in Siracusa, Italy. Qatar University College of
Law will organize the 2018 International Association of Law Schools annual meeting. I intend to chair a panel
on incorporating international standards in commence, instruments and trade in educational curriculum in Law
Schools. In my judgment, Arab model laws do not receive attention in any of the academic courses taught in law
schools in Arab universities. Reform of Arab legal education is needed to integrate new developments including
the rise of model laws as a means for the unification and harmonization of the law.
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Session 2 — Opportunities and challenges in the use of UNCITRAL models

International Insolvency Law’s Cross-Roads and the New Modularity
John Pottow, University of Michigan Law School, United States of America

UNCITRAL has been modernizing international trade law for a half-century. Its Model Law on Cross-
Border Insolvency has been heralded as a success in integrating various legal traditions to take incremental
steps towards the establishment of harmonized bankruptcy procedures.

But this project now stands at a cross-roads. Some have complained that far from being a success, the
Model Law is a failure due to its purportedly disappointing adoption rate. Calls have consequently been
raised to jettison the soft law approach altogether and switch gears to treaty negotiations. Others have noted
that the Model Law will never realize its full potential until it tackles the questions of corporate groups for
multinational debtors, which its tentative forays in the Legislative Guide have been insufficient to achieve.
And still others have complained that the first wave of fixes to the Model Law is already required, noting
the European Union’s ‘“recast” of its cognate Insolvency Regulation. Thus, the cross-roads: should
UNCITRAL amend the Model Law, supersede it with a convention, or try something else?

The cross-roads reflect the confluence of three challenges: first, an unexpected interpretation of the
Model Law by an important enacting state; second, critique from academics, bemoaning perceived
imperfections in the Model Law; and third, agitation from a particular NGO important in the international
insolvency reform process. And as always, the ever-shifting political dynamics of the “transnational legal
order” of international insolvency exert their own pressure. This brief article addresses each in turn before
noting UNCITRAL’s apparently novel solution of modularity.

First, the U.K. Rubin decision. Part of the genius of the Model Law was its intentional vagueness,
leaving contentious provisions up for ex post interpretation, rather than ex ante pre-specification, enabling
“recursive” content revision. But this open-endedness comes with a cost. In Rubin, the U.K. Supreme Court
propounded an unexpectedly restrictive reading of the Model Law, holding that it forecloses recognition of
a U.S. foreign main proceeding judgment when the U.S. court’s exercise of in personam jurisdiction did
not comport with British law. The U.K. court pointedly held that the Model Law’s vague references to
“cooperation” and intent to foster greater international “assistance” to foreign bankruptcy proceedings were
insufficient to provide a statutory foundation. Rubin has led calls to amend the Model Law to confirm its
cooperative intent.

Next, the academics. An intellectual whipping boy of the Model Law has been COMI, a concept also
anchoring the kindred-spirit EU Insolvency Regulation. Numerous commentators complain its undefined
standard causes untoward uncertainty. They, too, have called for amendments.

Finally, and likely relatedly, the groundswell of opposition from the International Bar Association, an
important NGO whose initial Concordat provided the theoretical foundation for the Model Law. The IBA
has spearheaded a glass-half-empty effort to suggest that the Model Law’s uptake rate has been a disaster.
The IBA even trumpeted a questionnaire, couched as a pseudo-empirical study, showing support for a
convention as an alternative to the faltering Model Law. It also arranged informal discussions at two
meetings of Working Group V, going so far as to suggest that consideration of the viability of a convention
is on the formal agenda per a charge from the Commission. Suffice it to say, this has called the model law
“technology” into question.

How has UNCITRAL responded to this methodological cross-roads? With what I call modularity. The

Rubin decision prompted the design of a new model law on cross-border recognition of judgments. It is
intended to be either a standalone vehicle or an addition to the pre-existing Model Law. Thus, UNCITRAL
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has doubled down on the model law framework, deploying its flexibility to establish modularity, namely,
the ability to build upon, but also function independently from, pre-existing instruments.

This brings us to politics. The simplest solution to a Rubin decision getting the Model Law “wrong,”
would be to amend the Model Law (or promulgate interpretative guidance), to get it “right.” The standalone
recognitions model law does something different. It corrects Rubin, but it also makes adoption possible by
states still sceptical of the underlying Model Law. This modularity has enabled a State to adopt the new
recognitions model law, but nof the underlying Model Law. This provides political cover to expand
cooperative insolvency norms through the side door—achieving some of the same benefit as adopting the
Model Law itself.

As for the academics, UNCITRAL has largely ignored them, by which I mean insisting that the perfect
not become enemy of the good. But the response to the “threat” of the IBA has been most interesting. Much
like when confronted with the infamous French “Observation” that called into question the legitimacy of
much of UNCITRAL’s working group practice, the Secretariat responded as it does best: inclusive, fulsome
procedure that sets the stage for an issue to die its own death after natural catharsis. While not opposing a
convention, it clarified the need for States to demonstrate willingness to get behind a convention, especially
so from States not already behind the Model Law. There was no stampede.

Thus, the path forward from the cross-roads seems to be more model laws. Far from path-dependence,
this is adroit incrementalism. IBA grumbling notwithstanding, a model law is a nimble and cost-effective
technology that allows states to adopt and adapt as need be. It also permits modularity, an important new
technological feature with political payoff. This is an important innovation for UNCITRAL, and may well
show a new path forward.
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Investment Law and Climate Disputes:
The Role of the UNCITRAL in Powering Sustainable Development

Fernando Dias Simées, Faculty of Law of the University of Macau, Macau SAR, People’s Republic of
China

L Investment law and the quest for greener sources of energy

The use of renewable sources of energy, along with the implementation of eco-friendly technologies,
plays a pivotal role in addressing the quandaries caused by climate change. The global demand for greener
alternatives led to the emergence of an international market for renewable energy technologies and
equipment.! Over the last decade this market attracted colossal flows of capital.? Foreign direct investment
is particularly welcome as it can provide fresh funds and induce the transfer of technology.® From a broader
perspective, foreign investment is a key component of any agenda for sustainable development.*

The financial viability of investments in renewable energies is frequently dependent upon public
support.® All over the world governments have designed and implemented renewable energy support
mechanisms so as to encourage private investment, often in the form of subsidies and incentive tariffs.5
Investments in the energy field are also highly capital intensive and require a lengthy payback period.’
Regulatory risks loom large — the possibility that the rules in force at the moment the investment was made
are altered, threatening the ability of investors to recover and earn a profit on their investments.®
Governments may decide to change the regulatory framework once investments take place and costs are
“sunk.” Changes to economic mechanisms are a critical risk factor surrounding such investments, since
the level of public support is the most important element influencing expected profits.'° Therefore, investors
seek to ensure the stability of the regulatory framework that underpins their investments and secure
protection from unwarranted policy changes.

! See, generally, RENEWABLE ENERGY: A GLOBAL REVIEW OF TECHNOLOGIES, POLICIES AND

MARKETS (Dirk Assmann et al. eds, 2006).

See, e.g., Omar Ellabban et al, Renewable Energy Resources: Current Status, Future Prospects and their Enabling

Technology, 39 RENEWABLE AND SUSTAINABLE ENERGY REVIEWS 748, 758 (2014).

% Anatole Boute, The Potential Contribution of International Investment Protection Law to Combat Climate Change,
27(3) JOURNAL OF ENERGY AND NATURAL RESOURCES LAW 333, 334 (2009).

4 Andrew Newcombe, Sustainable Development and Investment Treaty Law, 8(3) JOURNAL OF WORLD
INVESTMENT & TRADE 357 (2007).

5> World Bank, INCLUSIVE GREEN GROWTH: THE PATHWAY TO SUSTAINABLE DEVELOPMENT 22

(2012).

See, e.g., Richard Ottinger & Rebecca Williams, Renewable Energy Sources for Development, 32

ENVIRONMENTAL LAW, 331, 359 ff (2002); Bradford Gentry & Jennifer Ronk, International Investment

Agreements and Investments in Renewable Energy, in FROM BARRIERS TO OPPORTUNITIES: RENEWABLE

ENERGY ISSUES IN LAW IN POLICY 25, 59 ff (pre-publication draft), available at

http://environment.yale.edu/publication-series/documents/downloads/0-9/11-03-Gentry Ronk.pdf (last visited

October 26, 2016); Richard Ottinger et al., Renewable Energy in National Legislation: Challenges and

Opportunities, in BEYOND THE CARBON ECONOMY: ENERGY LAW IN TRANSITION 183, 186 ff (Donald

Zillman et al. eds., 2008).

" Yulia Selivanova, The Energy Charter and the International Energy Governance, in EUROPEAN YEARBOOK

OF INTERNATIONAL ECONOMIC LAW 307, 315 (Christoph Herrmann & Jorg Terhechte eds., 2012).

Boute, The Potential Contribution of International Investment Protection Law 337; Nigel Bankes, Decarbonising

the Economy and International Investment Law, 30(4) JOURNAL OF ENERGY AND NATURAL RESOURCES

LAW 497, 502 (2012).

Mario Bergara et al., Political Institutions and Electric Utility Investment: A Cross-Nation Analysis, 40(2)

CALIFORNIA MANAGEMENT REVIEW 18, 19 (1998); Ralf Dickel, Impact of Liberalisation on Investment

Performance in the Power Sector, in ELECTRICITY TRADE IN EUROPE: REVIEW OF THE ECONOMIC

AND REGULATORY CHALLENGES 69, 76 (Janusz Bielecki & Melaku Desta eds., 2004).

Boute, The Potential Contribution of International Investment Protection Law 342; Economist Intelligence Unit,

Managing the Risk in Renewable Energy 10-11, available at http://digitalresearch.eiu.com/risksandrenewables/report

(last visited October 26, 2016).
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International investment agreements have become especially important over the past few decades. These
legal instruments aim to create a “level playing field” for investments in the energy sector, and minimize
non-commercial risks associated with such investments.* These international legal instruments can help
lower regulatory and political risks, thus boosting investor confidence and increasing international
investments into renewable sources of energy.'?

Investment agreements are a form of international law that creates a series of obligations owed by the
host state towards foreign investors.'® The numbers of Bilateral Investment Treaties (BITs) and multilateral
agreements entering into force have increased throughout the past few decades. The Energy Charter Treaty
(“ECT”), a multilateral treaty entered into force in 1998, is the only energy-specific multilateral investment
protection mechanism currently in force.!* While there are differences between the scope and content of the
different investment treaties, there is a shared core content: they normally include the obligation to treat
foreign investors fairly and equitably; provide foreign investors full protection and security; and not to
expropriate foreign investment except under certain conditions, including the payment of compensation.®
Furthermore, international investment agreements normally contain procedural protections, typically
including dispute resolution clauses that enable foreign investors to initiate arbitration proceedings against

the host state, known as ‘investor-state arbitrations’.

1. The wave of disputes over changes to renewable energy incentives

With a view to increasing the production of clean energy, many countries introduced incentives to
encourage investment in the renewable energy sector. As originally intended, the introduction of these
mechanisms led a substantial number of companies and individuals making investments in this field.!’
While economic incentives attracted significant amounts of investment, several countries — namely, Spain,
the Czech Republic, Italy, Romania, and Bulgaria — have decided to reduce or eliminate them.!® These
legislative measures have triggered a wave of arbitral proceedings where investors claim that such measures
breach the protection afforded by international investment agreements, namely the ECT. As of 15 June
2016, 43 cases had been initiated relating to changes in economic support programs in the renewable energy
market.®

11 Kaj Hobér, Investment Arbitration and the Energy Charter Treaty, 1(1) JOURNAL OF INTERNATIONAL
DISPUTE SETTLEMENT 153, 155 (2010).

12 Bradly Condon & Tapen Sinha, THE ROLE OF CLIMATE CHANGE IN GLOBAL ECONOMIC
GOVERNANCE 93 (2013).

13 See, e.g., Rudolf Dolzer & Christoph Schreuer, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW
(2008); Andrew Newcombe & Lluis Paradell, LAW AND PRACTICE OF INVESTMENT TREATIES:
STANDARDS OF TREATMENT (2009); M. Sornarajah, THE INTERNATIONAL LAW ON FOREIGN
INVESTMENT (2010); Jeswald Salacuse, THE LAW OF INVESTMENT TREATIES (2015).

14 See International Energy Agency, THE ENERGY CHARTER TREATY: A DESCRIPTION OF ITS

PROVISIONS (1994); Thomas Wilde, SUSTAINABLE DEVELOPMENT AND THE 1994 ENERGY

CHARTER TREATY (1997); Energy Charter Secretariat, The Energy Charter Treaty: A Reader’s Guide, available

at http://www.energycharter.org/fileadmin/DocumentsMedia/Legal/ECT_Guide_en.pdf (last visited October 26,

2016).

See Newcombe & Paradell, Law and Practice of Investment Treaties: Standards of Treatment 147 ff.

See, generally, Campbell McLachlan et al., INTERNATIONAL INVESTMENT ARBITRATION:

SUBSTANTIVE PRINCIPLES (2007); Zachary Douglas, THE INTERNATIONAL LAW OF INVESTMENT

CLAIMS (2009).

See Onno Kuik & Sabine Fuss, Renewables in the Energy Market: A Financial-Technological Analysis

Considering Risk and Policy Options, in FINANCIAL ASPECTS IN ENERGY: A EUROPEAN PERSPECTIVE

33 (André Dorsman et al. eds., 2011).

See Fernando Dias Simdes, When Green Incentives Go Pale: Investment Arbitration and Renewable Energy

Policymaking, 45(2) DENVER JOURNAL OF INTERNATIONAL LAW AND POLICY 249 (2017).

¥ Cases administered by the ICSID: EVN AG v. Bulgaria (case No. ARB/13/17); RREEF Infrastructure (G.P.)
Limited and RREEF Pan-European Infrastructure Two Lux S.a.rl. v. Spain (case No. ARB/13/30); Antin
Infrastructure Services Luxembourg S.a.r.l. and Antin Energia Termosolar B.V. v. Spain (case No. ARB/13/31);
Eiser Infrastructure Limited and Energia Solar Luxembourg S.a r.1. v. Spain (case No. ARB/13/36); Masdar Solar
& Wind Cooperatief U.A. v. Spain (case No. ARB/14/1); Blusun S.A., Jean-Pierre Lecorcier and Michael Stein
v. Italy (case No. ARB/14/3); NextEra Energy Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v.

15
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The anatomy of these cases is substantially different from the prototype of energy-related disputes
submitted to arbitration in the past. For years, states have enacted regulations to protect the environment by
limiting environmentally detrimental investments. Commentators have expressed concern that investors
could initiate arbitral proceedings, claiming that climate-related regulatory measures breached relevant
investment treaty provisions. Such cases posed a risk that international investment agreements could have
a constraining effect (“regulatory chill”’) on climate change mitigation measures and restrain the host-state’s
policy space significantly.?

Differently, the new wave of disputes refers to cases were states are reducing or eliminating the
economic incentives which they introduced years ago in order to lure investments into the renewable energy
market. Investors are complaining that such regulatory changes diminish or exhaust the commercial
viability of their investments.?! Host states argue that support mechanisms have proven too popular (and
therefore, more expensive than anticipated); that they became too generous because the production costs
for the new technology have decreased significantly; or that they simply cannot afford these initiatives due
to the ongoing financial crisis.?? The crux of the question is whether investors can seek compensation under

Spain (case No. ARB/14/11); InfraRed Environmental Infrastructure GP Limited and others v. Spain (case No.
ARB/14/12); RENERGY S.a r.l. v. Spain (case No. ARB/14/18); RWE Innogy GmbH and RWE Innogy Aersa
S.A.U. v. Spain (case No. ARB/14/34); Stadtwerke Miinchen GmbH, RWE Innogy GmbH, and others v. Spain
(case No. ARB/15/1); STEAG GmbH v. Spain (case No. ARB/15/4); 9REN Holding S.a.r.l v. Spain (case No.
ARB/15/15); BayWa r.e. Renewable Energy GmbH and BayWa r.e. Asset Holding GmbH v. Spain (case No.
ARB/15/16); ENERGO-PRO a.s. v. Bulgaria (case No. ARB/15/19); Cube Infrastructure Fund SICAV and others
v. Spain (case No. ARB/15/20); Mathias Kruck and others v. Kingdom of Spain (case No. ARB/15/23); KS Invest
GmbH and TLS Invest GmbH v. Spain (case No. ARB/15/25); JGC Corporation v. Spain (case No. ARB/15/27);
Cavalum SGPS, S.A. v. Spain (case No. ARB/15/34); E.ON SE, E.ON Finanzanlagen GmbH and E.ON Iberia
Holding GmbH v. Spain (case No. ARB/15/35); OperaFund Eco-Invest SICAV PLC and Schwab Holding AG v.
Spain (case No. ARB/15/36); Silver Ridge Power BV v. Italy (case No. ARB/15/37); SolEs Badajoz GmbH v.
Spain (case No. ARB/15/38); Belenergia S.A. v. Italy (case No. ARB/15/40); Hydro Energy 1 S.a r.l. and
Hydroxana Sweden AB v. Spain (case No. ARB/15/42); Holdings S.a r.l. and others v. Spain (case No.
ARB/15/44); Landesbank Baden-Wiirttemberg and others v. Spain (case No. ARB/15/45); Eskosol S.p.A. in
liquidazione v. Italy (case No. ARB/15/50); Eurus Energy Holdings Corporation and Eurus Energy Europe B.V.
v. Spain (case No. ARB/16/4); ESPF Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and InfraClass
Energie 5 GmbH & Co. KG v. Italy (case No. ARB/16/5). Cases administered by the Permanent Court of
Arbitration under the UNICTRAL rules: Antaris Solar and Dr. Michael Gode v. Czech Republic (registered 8
May 2013). Cases administered by the Arbitration Institute of the Stockholm Chamber of Commerce: Charanne
and Construction Investments v. Spain (case No. 62/2012, registered 2012); Isolux Infrastructure Netherlands
B.V. v. Spain (registered 2013); CSP Equity Investment S.a.r.1. v. Spain (registered June 2013); Greentech Energy
Systems and Novenergia v. Italy (registered 7 July 2015); Alten Renewable Energy Developments BV v. Spain
(registered March 2015). Ad hoc cases under the UNCITRAL Rules: PV Investors v. Spain (registered November
2011); Natland Investment Group NV, Natland Group Limited, G.I.H.G. Limited, and Radiance Energy Holding
S.A.R.L. v. Czech Republic (registered 8 May 2013); Voltaic Network GmbH v. Czech Republic (registered 8
May 2013); ICW Europe Investments Limited v. Czech Republic (registered 8 May 2013); Photovoltaik Knopf
Betriebs-GmbH v. Czech Republic (registered 8 May 2013); WA Investments-Europa Nova Limited v. Czech
Republic (registered 8 May 2013); Mr. Jirgen Wirtgen, Mr. Stefan Wirtgen, and JSW Solar (zwei) v. Czech
Republic (registered June 2013).

See, e.g., Jacob Werksman et al., Will International Investment Rules Obstruct Climate Protection Policies? An
Examination of the Clean Development Mechanism, 3 INTERNATIONAL ENVIRONMENTAL
AGREEMENTS: POLITICS, LAW AND ECONOMICS 59 (2003); Stephan Schill, Do Investment Treaties Chill
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investment treaties when governments encourage investment via economic support schemes, but decide to
reduce or eliminate them after the investment has been made. Again, we may have a clash between energy-
related policies and investment law.%\

These disputes raise a classic problem in investment arbitration: how to strike a balance between
foreign investors’ reliance on the regulations that underpin their long-term investments and the host state’s
right to adapt regulations to new needs.?* The introduction of changes to economic support mechanisms
typically involves governmental measures adopted for public purposes, whether for financial or other
reasons. The host state intervenes as the regulation of energy production, distribution and consumption is a
key element of national economic law, and policy.?® The novelty in this new wave of disputes is that
challenged measures work against the protection of the environment, while in the past they were eco-
friendly.?®

1ll. Renewable energy policymaking at a crossroads?

Changes to regulatory frameworks might have a significant impact on what until recently seemed like
an unstoppable move towards a low-carbon model of development, jeopardizing the credibility of
renewable energy policies and generating high investment uncertainty.?’” These measures may affect the
support for renewable energy in both the present and future. Governments may cut agreed subsidies for
projects built or under construction but also decide not to grant any support for new projects.?® If investors
have the perception that governments might act opportunistically and change the ‘rules of the game’ after
the investment has been made, they will most likely factor in a risk premium in future projects, increasing
the costs of eco-friendly policies.?°

While some years ago investors were claiming that states had enacted environment-friendly
regulations in a way that was detrimental to their investments, the new wave of disputes refers to cases were
states are reducing or eliminating the economic incentives which they introduced years ago in order to
encourage investments in the renewable energy market. This new category of disputes basically results from
the move from the old to the new production matrix.*

To date, only one award has been rendered in disputes relating to alterations to economic support
programs in the renewable energy market. On 21 January 2016, the tribunal in Charanne and Construction
Investments v. Spain ruled in favour of the validity of the host state’s regulatory changes.®* While this
decision offers important insights into how standards of investment protection might be interpreted and
applied in similar disputes, it does not establish any binding precedent. Other arbitral tribunals will have to
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balance the expectations of investors against the right of states to intervene in the public interest and adjust
regulatory structures according to the specific circumstances that surround those cases. As divergent
interpretations persist about when the investors’ expectations deserve protection under the standards of
investor protection, any evaluation will be deeply dependent upon the specific circumstances and facts of
each particular case.® The approach of different international investment arbitrators to similar issues can
vary considerably, creating a degree of uncertainty regarding the outcome of international investment
disputes.® This lack of certainty raises the question of the necessity to create a specific investment regime
for low-carbon investments.

1V, The possible role of the UNCITRAL in developing international energy investment law

The United Nations Commission on International Trade Law (UNCITRAL), established in 1966,
serves as the core legal body of the United Nations system in the field of International Trade Law.3* It is a
‘specialized quasi-legislative commission’®®, a ‘transnational quasi-legislature of the world*® with a
mandate to ‘further the progressive harmonization and modernization of the law of international trade by
preparing and promoting the use and adoption of legislative and non-legislative instruments in a number of
key areas of commercial law.”3” Over the past half a decade, UNCITRAL has international legal instruments
on many areas of procedural and substantive law including dispute resolution, international contract
practices, transport, insolvency, electronic commerce, international payments, secured transactions,
procurement and sale of goods.*®

The breadth of topics that UNCITRAL addresses has grown enormously since its creation.*® While the
incursion of the UNCITRAL into the realm of investment law is recent, its first products in this area — the
UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (2014)* and the United
Nations Convention on Transparency in Treaty-based Investor-State Arbitration (2014)* are noteworthy
contributions that signal an increasing engagement with the tensions and quandaries surrounding this field
of international economic law.

The current wave of disputes in the field of renewable energy investments signals a failure by
governments in adjusting their regulatory structures without destabilizing the market for renewable
energies. Regardless of the final outcome of these disputes, they indicate a significant level of conflict
between host states and investors. Well-designed economic support schemes are in the best interest of both
governments and investors, because the alternative is an explosion of disputes where everyone loses except
the arbitration industry.*” Governments should factor in some flexibility into the regulatory structure so as

32 Ppeter Cameron, Stability of Contract in the International Energy Industry, 27 JOURNAL OF ENERGY AND
NATURAL RESOURCES LAW 305, 312-313 (2009).

Condon & Sinha, The Role of Climate Change in Global Economic Governance 93.

José Faria, The Relationship between Formulating Agencies in International Legal Harmonization: Competition,
Cooperation, or Peaceful Coexistence? A Few Remarks on the Experience of UNCITRAL, 51 LOYOLA LAW
REVIEW 253, 255 (2005); UNCITRAL, A Guide to UNCITRAL. Basic facts about the United Nations
Commission on International Trade Law, available at http://www.uncitral.org/pdf/english/texts/general/12 -
57491-Guide-to-UNCITRAL-e.pdf 1 (last visited October 26, 2016); David Stewart, What Does International
Law have to do with International Development?, 42 DENVER JOURNAL OF INTERNATIONAL LAW &
POLICY 321, 327-328 (2014).

% Katherine Lynch, THE FORCES OF ECONOMIC GLOBALIZATION: CHALLENGES TO THE REGIME OF
INTERNATIONAL COMMERCIAL ARBITRATION 209 (2003).

Terence Halliday, Josh Pacewicz & Susan Block-Lieb, Who Governs? Delegations and Delegates in Global Trade
Lawmaking, 7 REGULATION & GOVERNANCE 279, 280 (2013).

¥ UNCITRAL, A Guide to UNCITRAL 1.

¥ Ibid.

% Halliday, Pacewicz & Block-Lieb, Who Governs? 283; Edward Cohen, Normative Modelling for Global
Economic Governance: The case of the United Nations Commission on International Trade Law (UNCITRAL),
36(2) BROOKLYN JOURNAL OF INTERNATIONAL LAW 567, 581 (2011).

Available at http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2014Transparency.html.

Available at http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2014Transparency_Convention.html.
Kyla Tienhaara, Does the Green Economy Need Investor-State Dispute Settlement?. Investment Treaty News,

33
34

36

40
41
42

36



to eliminate the risk of legitimate policy decisions giving rise to legal disputes, while at the same time
providing adequate assurances to investors.*® Policymakers need to design economic support schemes that
are flexible enough to accommodate changes in the market without disrupting the stability of the regime
itself.

Countries need to adopt a holistic approach to renewable energy policymaking so as to avoid possible
clashes between different legal frameworks. Legal instruments, international investment law in particular,
can help to mobilize the huge investments required to transform the energy sector to cleaner forms of
generation. The challenge is to shape national policies in ways that do not breach the rights of foreign
investors under international investment agreements. This can only be achieved if host states are truly aware
of the scope of their obligations to foreign investors when they design and implement their renewable
energy policies.* This requires a clear understanding of the disciplines of international investment law and
how they may limit or impact upon national regulation.

UNCITRAL is in a privileged position to assist States in reforming and improving the legal
frameworks applicable to investments in the renewable energy field. The Commission has been
characterized as an ‘epistemic community’ or ‘group of knowledge-based experts’.* Like other specialized
agencies of the United Nations, the Commission exhibits an increased ‘professionalization’ and
‘bureaucratization’ with an emphasis on technical concerns and responsibilities.*® In designing new policies
or adjusting existing ones, governments need to take into account that the legal framework that supports
renewable energy investment is not confined to national regulations. The legal obligations borne by states
towards investors encompass obligations in domestic law (contract and administrative law) but also in
international law, namely international investment law. The challenge for governments is to strike a balance
between regulation that discourages foreign investment and foreign investment protection that discourages
regulation.*’ The wealth of knowledge acquired by the UNCITRAL over the years might be particularly
useful in raising to this challenging task.

Regardless of the final outcome of the pending disputes, it is important to ensure that bridges between
states and investors are not burned. The transition to a low-carbon model of development requires long-
term cooperation between parties. Countries will continue to strive to design and implement energy policies
that allow them to face climate change. Investors are essential partners in this process, and governments
need to be able to encourage them to make their contribution in future ventures. The work model followed
by the UNCITRAL is particularly apt to stimulate this inclusive type of debate. The UNCITRAL has been
labelled by some scholars as an ‘inclusive body’* or a ‘site’ for ‘normative modelling’ through which legal
norms, principles, and standards for the global political economy are articulated. *° In addition to its sixty
Member States,®® UNCITRAL also invites as observers other Member States of the United Nations, as well
as international and regional organizations (both intergovernmental and non-governmental) involved in
shaping the legal frameworks of national and global commerce and investment.®! Observers may participate

November 15, 2015, available at https://www.iisd.org/itn/2015/11/28/does-the-green-economy-need-investor-
state-dispute-settlement/ (last accessed October 26, 2016).

Vyoma Jha, Trends in Investor Claims Over Feed-in Tariffs for Renewable Energy, Investment Treaty News, 19
July 2012, available at https://www.iisd.org/itn/2012/07/19/trends-in-investor-claims-over-feed-in-tariffs-for-
renewable-energy (last visited October 26, 2016).

Condon & Sinha, The Role of Climate Change in Global Economic Governance 93.

Lynch, The Forces of Economic Globalization 212.

4 Katherine Lynch, THE FORCES OF ECONOMIC GLOBALIZATION: CHALLENGES TO THE REGIME OF
INTERNATIONAL COMMERCIAL ARBITRATION 212, fn 236 (2003).

Condon & Sinha, The Role of Climate Change in Global Economic Governance 93.

“ Claire Kelly, Institutional Alliances and Derivative Legitimacy, 29 MICHIGAN JOURNAL OF
INTERNATIONAL LAW 605, 615 (2008).

Cohen, Normative Modelling for Global Economic Governance 568.

% See  UNCITRAL, Origin, Mandate and  Composition of  UNCITRAL, available  at
http://www.uncitral.org/uncitral/en/about/origin.html.

Faria, The Relationship between Formulating Agencies in International Legal Harmonization 262; Cohen,
Normative Modelling for Global Economic Governance 568; Spiros Bazinas, Harmonisation of International and
Regional Trade Law: the UNCITRAL Experience, 8 UNIFORM LAW REVIEW 53, 55 (2003).

43

44
45

47

49

51

37



in discussions to the same extent as members. By tradition, decisions taken by UNCITRAL and its working
groups reconcile the different positions represented by its members and other participants by consensus
rather than by vote.5? Honnold refers to UNCITRAL as a ‘mix of academic specialists in commercial and
comparative law, practicing lawyers, and members of government ministries with years of experience in
international lawmaking’ with an acknowledged pragmatic approach.® The inclusion of a broad array of
actors including states, corporate and industry representatives, legal experts and professionals, and other
public and private international organizations allows the UNCITRAL to, despite its budgetary constraints,
mobilize substantial know how and expertise. In the words of Halliday, Block-Lieb and Carruthers, ‘[t]here
is little point in developing a global standard if the interest groups most affected by it will reject it on arrival,
or if the experts who practice around the standard find it technically deficient’.>* Such situations can lead
to ‘actor mismatch’, a situation where national or industry actors are missing from the international text-
making enterprise, and when local actors are missing from national lawmaking.>®

This collaborative model also has the advantage of allowing for the coordination of the activities of
organizations active in the field of international trade law. This helps to avoid duplication of efforts and to
promote efficiency, consistency, and coherence in the unification and harmonization of international law.*
The Energy Charter Secretariat has been discussing the benefits of a non-binding declaration and/or an
interpretative note on the promotion of low-carbon investments. It is argued that such a statement would
improve legal certainty in the application of the ECT, reducing the normative and political risks and
investment related disputes.®” Moreover, a clear political statement on low-carbon investments by the
Energy Charter Conference would send an important signal to the international community and to investors
on its commitment to sustainable development and climate change mitigation. The overall objective being
the protection and balance the interests of ECT members and of international investors.%®Greater policy
coordination between the European Union and its member states is also needed.®*® The European
Commission is currently working to devise a European policy on renewable energy promotion. In this
regard, the design of support schemes is of paramount importance. While economic support mechanisms
have demonstrated important successes, they have also evidenced a number of policy failures.®

The UNCITRAL is a ‘quasi governmental norm-creating forum’,®! but is not alone in crafting global
governance norms. It should therefore cooperate and collaborate with other leading organizations such as
the Energy Charter Secretariat, the European Union, or the World Trade Organization in furthering a modern
legal framework for foreign investments in renewable energies. These and other ‘formulating agencies’
should take part in this debate so as to prevent inconsistencies and contradictions between different rules
and standards regulating global investment flows. This ‘inclusive process’,%? involving a variety of
participants, including member States of UNCITRAL, non-member States, and invited intergovernmental
and non-governmental organizations, is part of the UNCITRAL’s ADN and is vital for distilling the best

international practices, promoting consensus-building, and crafting a coherent, efficient legal framework.
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It is the combination of the process of participation and consensus-building that leads to the wide
acceptability of UNCITRAL texts.®

The UNCITRAL should also coordinate its activities with other United Nations agencies, namely the
United Nations Conference on Trade and Development (UNCTAD)% and the United Nations Environment
Programme (UNEP).®® The former performs an important role in gathering and dissemination information
in the field of international investment and international investment law.%® Each year UNCTAD publishes
the ‘World Investment Reports’ outlining trends in global foreign direct investment and providing in-depth
analysis into trends in investment treaty practice.%” The 2015 ‘Investment Policy Framework for Sustainable
Development’,% provides guidance for policymakers in the evolution towards a new generation of
investment policies, offering operational guidelines or action menus for national investment policies,
guidance for the design and use of international investment agreements, and an action menu for the
promotion of investment in sectors related to the sustainable development goals. This document serves as
an important reference for policymakers in formulating national and international investment policies that
are more suited to the particularities of renewable energy markets. It contains important suggestions on how
to design investment incentive schemes for sustainable development,®® for example, that ‘[iJnvestment
incentives should (...) not become permanent; the supported project must have the potential to become self-
sustainable over time — something that may be difficult to achieve in some sectors. This underlines the
importance of monitoring the actual effects of investment incentives on sustainable development, including
the possibility of their withdrawal if the impact proves unsatisfactory.’’

The UNEP, on the other hand, coordinates the environmental activities of the United Nations. It aims
at serving as the ‘leading global environmental authority that sets the global environmental agenda,
promotes the coherent implementation of the environmental dimension of sustainable development within
the United Nations system and serves as an authoritative advocate for the global environment.’’

The numerous claims over changes in economic support mechanisms that have surfaced in the past
few years provide evidence that states need to rethink and reshape their renewable energy policies. The
determination of what is reasonable for the investor to expect is important for any reform of legal
frameworks. Shifts in both policy and the development of countries make this determination different from
country to country.’? The creation of efficient and sustainable markets for renewable sources of energy is a
tremendous financial and legal challenge. This endeavour can only be achieved through a thorough
knowledge of the functioning and possible implications of the economic mechanisms and legal frameworks
that underpin foreign investments in the renewable energy market. While it is not the only global
formulating agency, the work of the UNCITRAL gains added credibility and legitimacy from its perceived
representatives and its institutional aura as a United Nations organ.” In crafting modern legal instruments
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to address these issues, the Commission need to adopt democratic and legitimate rule-making processes
that ensure fair representation and participation of all the interests at stake in the development process.’
The Commission should invite other international formulating agencies and international organizations to
co-operate closely on these issues so as to avoid duplication of efforts and inconsistency between policies
and rules.

The work of the UNCITRAL typically takes the form of conventions, model laws, legislative guides,
or model provisions.” The use of varied strategies allows UNCITRAL the flexibility to approach particular
areas of law taking into account its specificities and reflect the different degrees of consensus that can be
reached among all intervening parties. Conventions are, naturally, difficult to negotiate. It seems more
realistic, therefore, to adopt alternative tools such as the elaboration of a legislative guide that could provide
valuable technical information to promote and revise bilateral or multilateral bilateral investment treaties
and national investment laws. Legislative guides allow for greater flexibility by accommodating dissent
and national particularities and including more detailed background material for the guidance of national
legislators.”® A legislative guide on international investments in the renewable energy market should focus
on reducing inconsistent or overly broad interpretations of investment disciplines by offering model
provisions that incorporate more precise language and are adjusted to the technical intricacies of this type
of investments. The guide should circulate among key actors so as to, hopefully, shape legal reform efforts
in more indirect but effective ways than formal conventions.”’

It should also be recognized that UNCITRAL, like other elements of the United Nations, faces budget
pressures, so it is important that it focuses its UNCITRAL focuses its efforts and resources in priority
projects.” In considering what topics should be added to its work program, the Commission takes into
account factors such as global significance, special interest to developing countries, developments in
technology, and changing trends in commercial practice.” For the reasons discussed in the second and third
sections of this paper, UNCITRAL could, and should, devote its attention to the creation of a modern
international legal framework that supports and promotes investments in the renewable energy field,
protecting the legitimate interests of investors while retaining the regulatory space of host states. The
UNCITRAL has been recognized as one of the most practical and productive organs in the United Nations
constellation.® Its legislative products are highly influential in shaping the law of global commerce.%!

UNCITRAL has developed sophisticated means of integrating widely diverse interests, of obtaining
broadly inclusive representation, of establishing expert authority.®? This paper has argued that the
UNCITRAL is in a privileged position to lead an effort — along with other international organizations,
public and private stakeholders — to conduct a thorough analysis of the challenges raised by the growing
interaction between international investment treaties and national legal frameworks that regulate economic
incentives in the renewable energy field and devise a legislative text offering effective solutions.
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The Reduction of the Legal Obstacles Faced by MSMEs in the
Footsteps of the Previous Attempts at Harmonizing Company Law:
Will UNCITRAL Reinvent the Role of Harmonization in Company Law?

Corrado Malberti, University of Trento, Italy

I Introduction

Since 2014, the UNCITRAL Working Group I has been elaborating a proposal aiming at harmonizing
the legal framework for MSMEs (micro, small and medium enterprises). This initiative, which is the first
attempt at harmonizing company law at the global level, displays some distinctive features that apparently
restrain its scope. More precisely, Working Group I aims only at creating tools to facilitate business
registration and allow small businesses to grow and succeed in developing nations. In addition, in the
ongoing discussions, emphasis has been placed on the possibility of creating a “delinked” legislation, so
that the impact on the national company law currently in force in any legal system would be minimal. Yet
current efforts are focused on elements that are essential to any company law, such as limited liability, legal
personality, party autonomy, object clauses and capital requirements. Moreover, the proposal under
discussion addresses the different aspects of any national company law, including business registration,
internal organization, directors, contributions, distributions, transfers of rights, conversions, restructuring,
dissolution and winding-up.

This paper argues that, if this initiative is to succeed, it will be impossible to consider the proposed
rules as legislation that is independent from the national company laws in which they will be implemented.
This process will inevitably lead to broader harmonization of company law. Since the initiative under
discussion at Working Group I has the potential to influence company law more broadly, special attention
should be given to the existing regional attempts at harmonizing legislation in this field. The experiences
of the European Union, OHADA, the Caribbean countries and, more recently, OAS may provide useful
guidance to Working Group I on the strategies that succeeded at creating a viable harmonized company law
framework — and those that failed.

This paper is organized as follows: Part II provides a short outline on the UNCITRAL initiative on
MSMEs currently under discussion at Working Group I and explains the general implications of this project
for national company law. Part III discusses the regional strategies to harmonize company law. This part
also briefly discusses the different harmonization techniques that have been adopted to achieve this goal.
Part 1V discusses the implications of the project under discussion at Working Group I and recommends
relying on previous experiences to move forward in the harmonization of company law. Part V concludes
this paper.

1l.  The UNCITRAL Initiative on MSMESs and its Implications for National Company Law

A.  The UNCITRAL Initiative on MSMEs
1. The Goals of the UNCITRAL Initiative on MSMEs
In these few pages, it is not necessary to investigate the details of the initiative of UNCITRAL on

MSMEs. We would simply note that work in this area began recently and that Working Group I started
discussing this topic in early 2014, after having received a mandate by UNCITRAL in 2013.

The idea of taking action in this field may be traced back to a colloquium on microfinance, which
was held in Vienna in January 2013 and addressed various topics. A review of the materials presented there?

! For additional details on this colloquium on microfinance, see http://www.uncitral.org/uncitral/en/commission/

colloquia/microfinance-2013-papers.html, last visited on December 20, 2016.
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gives interesting indications for the roots of this initiative: several presentations covered the creation of an
enabling environment for micro-businesses, while others dealt with the facilitation of incorporation and
registration of potential micro-borrowers. The colloquium saw several interventions from Colombian
speakers, in particular from the Superintendencia de Sociedades; special attention was given to the
Colombian SAS (Simplified Stock Corporation), a hybrid legal entity inspired by both the US Limited
Liability Company and the French Société par actions simplifiée.?

This digression on the 2013 colloquium is useful to understand the drivers of the UNCITRAL initiative
on MSMEs that influenced the early discussions at Working Group 1. In fact, the project revolved around a
few very different ideas: (a) providing a tool for micro-businesses to better carry out their activities, (b)
facilitating the incorporation and registration of micro-businesses to make them bankable vis-a-vis potential
lenders, and (c) introducing a simplified legal form to carry out business.?

With regard to the first idea, this is a goal that could have been achieved following various strategies:
one approach would be to introduce new legal entities designed for micro-businesses, a solution that would
have mimicked the Colombian experience. Other potential strategies were not directly related to company
law, but were inspired by other tools existing in some jurisdictions to facilitate business activities. More
precisely, Working Group I examined the French EIRL (Entreprise individuelle a responsabilité limitée)
and the Italian Contractual Network (Contratto di rete).

With regard to the idea of facilitating the incorporation and registration of micro-businesses, the
principal goal was the creation of a legal framework to facilitate micro-borrowing. In that perspective, the
UNCITRAL initiative is also a logical evolution of the debate on secured transactions: in order to finance
a business, even the most advanced framework on secured transactions works only if the pool of assets on
which interests are created is well defined and easy to monitor. However, the confusion between personal
and business assets increases lenders’ monitoring costs, which in turn makes borrowers more difficult to
finance. To address this problem, one solution is that of facilitating the creation of micro-entities to decrease
lenders’ monitoring costs. Certainly, the creation of separate pools of assets makes it easier for lenders to
finance micro-businesses. However, to encourage borrowers to create legal entities, the separation of pool of
assets should also entail the limited liability of borrowers, so as to give them an incentive to incorporate.*
Therefore, to facilitate lending, it is important to ensure the separation between personal and business assets,
something that may be achieved by incorporating legal persons with limited liability. Thus, it is not
surprising that the Colombian approach prevailed over the French and the Italian ones in the initial meetings
of Working Group I, since, to the advantage of both lenders and borrowers, it allowed a more intuitive and
manageable separation of personal and business assets.

With regard to the last idea that influenced the early development of the initiative on MSMEgs, i.e. the
introduction of a simplified legal entity to carry out business activities, in its first sessions, Working Group
I discussed at length the possibility of adopting a model law to enable the creation of these entities. It is
important to stress that the idea of introducing new legal forms is not exclusively related to the creation of
a friendly environment for micro-businesses. In fact, the simplification of national company law has been
considered not only for micro-businesses, but also for small and medium-sized enterprises. Hence it is
important to highlight that simplification is a goal of the UNCITRAL initiative that is partially different
from that of favouring the growth of micro-businesses. Interestingly, also to achieve that goal, inspiration
was taken from the Colombian experience with the SAS, since it appeared to be a successful model for that
purpose as well.

2 Therefore, it is not surprising that the discussions on the Colombian experience with simplified legal entities

marked the initial discussions on the UNCITRAL initiative on MSMEs.

In addition to these three ideas, the initiative has also been influenced by the research of the World Bank, see in
particular, Rahman et al., Reforming Business Registration: A Toolkit for Practitioners (2013), available at
http://documents.worldbank.org/curated/en/577211468155378578/Reforming-business-registration-a-toolkit-
for-the-practitioners, last visited on December 20, 2016.

For an economic analysis of limited liability, see Bainbridge-Henderson, Limited Liability. A Legal and Economic
Analysis, Elgar, Cheltenham — Northampton, 2016, 44 ff.

42



2. The Mandate of the Commission

Notwithstanding the drivers that gave the initial impulse to the UNCITRAL initiative on MSMEs,
it is also important to highlight the terms of the mandate the Commission gave to Working Group I. On that
point, it is interesting to note that, as indicated in the provisional agenda of the meetings of Working Group
I, the focus was on the life cycle of businesses, particularly in relation to micro- and small-sized enterprises.
In addition, it was clearly suggested that:

“the Working Group could begin with the facilitation of simplified business incorporation and
registration, following which it could continue with other matters, such as those discussed at the 2013

colloquium, in order to create an enabling legal environment for this type of business activity”.°

Furthermore, the emphasis on business registration was strengthened in the UNCITRAL session held
in 2014, which:

“reaffirmed the mandate of the Working Group, relative to reducing the legal obstacles faced by
MSMEs throughout their life cycle, in particular those in developing economies beginning with a focus

on the legal questions surrounding the simplification of incorporation”.®

In conclusion, the mandate given by UNCITRAL is in line with the ideas that initially inspired the
initiative on MSMEs. It is nevertheless worth noting that the problem of business registration received
special attention. On the one hand, this seems more consistent with the goal of creating a tool that micro-
businesses could use to carry out their activities, and with that of making these entities bankable vis-a-vis
potential lenders. On the other hand, the mandate does not emphasize the goal of simplifying company law.

3.  The UNCITRAL Initiative on MSMEs: Current Status

So far, Working Group I has discussed the initiative on MSME:s in six sessions. Over the course of
these meetings, it became evident that the registration of legal entities was a distinct issue from that of the
creation of a harmonized framework for MSMEs.

Another important issue discussed in the first sessions of Working Group I was the nature of the
instrument to be prepared: more precisely, while for the registration of businesses, the texts discussed by
Working Group I always took the form of a legislative guide, the proposed introduction of a harmonized
legal framework for simplified business entities was, until recently, discussed in the form of a draft model
law.

In light of these early discussions, it was finally decided to separate the initiative concerning business
registration from that regarding the creation of simplified legal entities. Although both topics will continue
to be on the agenda of Working Group I, the initiative on MSMEs will take two different paths, and two
different documents will be prepared in view of achieving the goals pursued by Working Group I.

Importantly, a tentative solution was also found for the problem of what kind of instrument should be
prepared. At present, for both the initiative on business registration and that on the creation of simplified
legal entities, the decision of adopting a legislative guide prevailed over that of introducing a model law.
This approach of Working Group I also received the support of UNCITRAL:

“The Commission also noted the decision of the Working Group to prepare a legislative guide on each
of those topics, which would support an overarching introductory framework generally explaining the
MSME work and possibly accommodating future instruments on MSMESs that might be adopted by

5> See A/CN.9/WG.I/WP.97 — Annotated provisional, available at http://www.uncitral.org/uncitral/en/
commission/working_groups/IMSME.html, last visited on December 20, 2016, para. 11.
& Ibid., para. 14.
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the Commission. After discussion, the Commission commended the Working Group on the progress

that was being made on the two topics™.’

At present, Working Group I has started examining the draft legislative guide on the provisionally
called “UNCITRAL Limited Liability Organization” (or UNLLO) and is planning, in the next sessions, to
continue its efforts to prepare a legislative guide on business registration.

B.  Implications of the UNCITRAL Initiative on MSMEs for National Company Law

The initiative on MSMEs currently being discussed by Working Group I may have repercussions that
extend beyond its intended goals. Although the proposals on business registration and simplified legal
entities are addressed only to MSMEs, their adoption by UN Member States could have important
implications for national company law.

1. The Role of Business Registers in Business Registration

Starting with the initiative on business registration, one of the most relevant issues that remains
unsolved is that of the value that may be attached to the information available in business registers. In
general, Working Group I has discussed two different approaches: the notification approach, which is
frequent in common law jurisdictions, and the verification approach, which is prevalent in civil law
countries. Under the notification approach, the information made available by business registers is not
subject to prior verifications; therefore, the data collected may be unreliable, and the persons that made the
filings usually cannot invoke such data in their dealings with third parties. The advantage of this system
lies in the speed of notifications and the fact that no infrastructure is needed to check the accuracy of
information.

The verification system requires that information filed with business registers be verified by business
registers, courts or legal professionals before it is entered in the register and made available to the public.
The advantage of this system lies in the high degree of certainty that may be attached to information made
available to third parties. This high degree of certainty may result in attaching special value to the
information included in business registers, such that even the persons that made the filings may invoke
information in the register in their dealings with third parties.

Both these approaches are reflected in the discussions of Working Group I on the registration of
business entities. The principal issue on this point concerns the creation of a separate legal entity resulting
from the registration of a business. If the registration of a legal entity triggers the creation of a legal person,
it seems incongruous to grant this privilege as a result of a potentially erroneous notification made by any
individual operating in a notification system. To counter this criticism, it may be responded that the ex-ante
controls surrounding the incorporation of legal entities in verification systems appear outdated and represent
a relic of the antiquated approach that required governmental authorization for the creation of legal entities.
This last argument, however, is not particularly convincing, since the controls that are performed in the
majority of the countries that adopt a verification system do not represent a serious barrier per se to the
incorporation of legal entities, and the positive externalities that derive from the existence of a reliable
public register may easily outweigh the cost associated with ex-ante controls.®

This contentious issue is a key aspect of the attempt at creating a harmonized framework for the
registration of business entities, especially if a law provides that legal entities come into existence only
when registered in business registers. Regardless of the solution that will be adopted, the potential
implications for national company law of the choice between a notification or a verification system are
evident, since, arguably, it will be impractical for a legislature to attach a different value to the information
concerning different types of limited liability entities enrolled in the same business register.

" Ibid., para. 20.
8 On these issues, cf. Arrufiada, Institutional Foundations of Impersonal Exchange, Chicago University Press,
Chicago, 2012, 161 ff.
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In fact, we cannot rule out the possibility that, in the end, no solution will be taken to solve this
problem, relying on the idea that all business registers provide — at least — some information, and that
what really distinguishes them is the level of reliability of that information. A solution of this type will result
only in a black letter law harmonization that will paper over the actual difficulties of achieving a
compromise by allowing UN Member States to adopt whichever approach they prefer.

In conclusion, the problem of the prior verification and legal value of the information made available
in business registers has implications that extend beyond the limited scope of an initiative addressed to
MSME:s in developing countries. In fact, this issue could even influence a jurisdiction’s general approach
to the value of the information filed in business registers.

2. The Implications for National Company Law of the Adoption of a Simplified Framework for Legal
Entities

The part of the initiative on MSMEs devoted to the creation of a legal framework on simplified legal
entities may raise problems that are as contentious as those on business registration. For example, the
discussions on the recognition of limited liability and legal personality already gave Working Group I an
opportunity to evaluate under what conditions veil-piercing doctrines may be applied. In addition, Working
Group | considered other delicate issues, such as the possibility of recommending the introduction of
unrestricted object clauses and the abolition of minimum capital requirements. More broadly, the draft
legislative guide currently under discussion provides a detailed framework for all the essential elements of
a company law statute, including the rules on formation, internal organization, directors, contributions,
distributions, transfer of rights, conversion, restructuring, dissolution and winding-up.

Importantly, the draft legislative guide recommends delinking the statute that governs the UNLLO
from the national company law of the country that adopts this instrument. Arguably delinking may facilitate
negotiations within Working Group I and limit the repercussions on national company law of the
introduction of a statute on simplified legal entities: a UNLLO statute could be enacted as standalone
legislation that remains separate from national company law.

The idea of adding a new legal entity to those already available in a jurisdiction is not new: for
example, the European Union in the past introduced legal entities as additional supranational legal forms.
To some extent, the Regulation on the Societas Europaea (European Company), finally adopted in 2001,°
may be understood as a tool that introduced a new company in addition to those already available in EU
Member States.

However, other more recent initiatives that tried to follow a similar strategy, such as the Societas
Privata Europaea and the Societas Unius Personae, have not been enacted even after long discussions. The
experience of the European Union with these regional attempts at harmonizing company law is not
particularly promising for the UNLLO: for example, examining the last of these initiatives, i.e. the Societas
Unius Personae, when the European Union tried to adopt legislation on that legal entity, the reactions of the
Member States were polarized and, in some comments, this initiative was labelled as a “wolf in sheep’s

clothing”,'% or even a “Trojan horse”*! that could have breached the walls of national company law.

Furthermore, even the initiatives of the European Union that were ultimately enacted, such as the
Societas Europaea, only achieved partial harmonization, since they left unsettled many issues that, even
today, remain governed by national law, so that the rules applicable to a European Company in a Member
State are completely different from those applicable to the same legal entity in another Member State. In
addition, even when the Regulation on the European Company addressed a specific topic, in some cases it

® The reference is to Reg. (EC) 2157/2001.

0 Beurskens, ,,Societas Unius Personae” — der Wolf im Schafspelz?’ — Der Vorschlag fiir eine Richtlinie iiber
Gesellschaften mit beschrdnkter Haftung mit einem einzigen Gesellschafter, GmbHR (2014), 738.

See, for example, Siems, The Societas Unius Personae (SUP): a Trojan Horse?, available at
http://www.siemslegal.blogspot.it/2014/04/the-societas-unius-personaesup-trojan.html, last visited on October 20,
2016.
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still failed to adopt a clear solution and just gave a set of options.'? In other cases, just a compromise solution
was adopted without solving the underlying issue.™

In conclusion, the idea of delinking the UNLLO legislative guide from national company law will not
make it easier to reach a compromise on the key elements of this initiative. Certainly, from a drafting
perspective, this approach makes it easier to create a single and coherent statute for simplified legal entities.
However, the substantial nature of the problems that will be addressed by the legislative guide will and
should be understood in view of the possible repercussions the solutions adopted will have on national
company law. Therefore, it will be unwise to underestimate the potential implications of the UNLLO project
for national law, which, as the first global attempt at harmonizing company law, will necessarily mark the
path for any future global harmonization initiative in this field. From this perspective, a policy-based
approach that states clear and well-defined policy goals and provides several legislative options to achieve
them would be preferable to reaching an only apparent compromise on the wording of a legislative guide.'*

1lI. The Harmonization of Company Law at the Regional Level

The significance of the UNCITRAL initiative on MSMESs for company law is clearly visible in the
fact that this project is the first attempt at harmonizing this field at the global level. However, Working
Group I is not writing on a blank slate: previous harmonization projects resulted in the adoption of important
pieces of legislation. A first historical example may be traced back to the efforts that led the countries that,
at that time, formed the Deutscher Bund toward the adoption of the ADHGB (Allgemeines Deutsches
Handelsgesetzbuch) in 1861. Similarly, the enactment in 1968 of the First Company Law Directive (Dir.
68/151/EEC) remains an important step in the harmonization of the company law of the Member States of
the European Union. In the following pages, | provide an outline of some of the most relevant harmonization
initiatives undertaken at the regional level in the domain of company law. More precisely, I discuss in
particular the initiatives undertaken in the European Union, OHADA, the Caribbean countries and OAS.

A.  European Union

The European Union is currently following three different approaches to harmonize company law, and
a fourth strategy is under discussion among academics.'® The first approach is the harmonization by
approximation of company law. In short, this strategy aims at levelling the playing field with regard to the
protections granted to shareholders and third parties, in view of facilitating the free movement of legal
entities within the internal market.

The second strategy pursued by European authorities aims at the unification of company law. This
approach resulted in the creation of some supranational legal forms, including the previously mentioned
Regulation on the Societas Europaea. In its purest form, this strategy endeavours to create European legal
entities that are independent from national company law, a goal that has not been completely achieved even
with the Societas Europaea.'®

The third strategy pursued by the European Union is that of encouraging the creation of regulatory
competition between Member States. This approach is more recent, and it may be traced back to the Centros

2 One example of this optional approach may be found in the freedom companies enjoy to choose between a one -

tier or a two-tier board structure.

For example, this was the approach of the compromise to the problem of the choice between the real seat and the
incorporation theory.

See, for example, Wool, Rethinking the Role of Uniformity in the Drafting of International Commercial Law: A
Preliminary Proposal for the Development of a Policy-Based Unification Model, 2 Unif. L. Rev. (1997), 46.
For an overview of the different harmonization strategies of European company law see Grundmann — Glasow,
European Company Law, Intersentia, Cambridge, 2012, 2™ ed., 53 ff.

The statute of the European Company is not self-sufficient, and frequently, in order to fill the gaps, reference
should be made to the national law.
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decision of the ECJ of 1999.17 While this strategy had some repercussions on the legislation of the Member
States in certain domains, such as the minimum capital requirements of limited liability entities, it did not
contribute to a more harmonized company law framework.*8

Finally, the fourth approach currently under discussion by European academics is that of working on
a model law, the so-called European Model Company Act (EMCA), whose first version was recently
presented publicly. It is difficult to believe that the EMCA may be adopted in its entirety by any EU Member
State, but this project is important because it has given rise to an active forum of discussion on several
company law topics, and it may inspire some targeted reforms of national company law.°

The initiatives undertaken by the European Union in the domain of company law probably constitute
the most elaborate and comprehensive harmonization project undertaken in this field, and this experience
should be carefully evaluated by Working Group I to assess its virtues and limits. With specific regard to
the UNCITRAL initiative on MSMEs, it is worth noting that the harmonization of incorporation procedures
and the creation of a general framework for business registers were among the first topics addressed by the
First Company Law Directive in 1968.

B. OHADA

A second important experience in company law harmonization comes from OHADA. This experience
is less multifaceted than the European endeavour, but more in-depth and more remarkable for its results. In
1997, OHADA adopted the “Acte uniforme relatif au droit des sociétés commerciales”, a comprehensive
company law statute that pre-empted the national company law of all OHADA Member States. This
initiative achieved the extraordinary result of introducing a uniform and directly applicable company law
framework, with a unification that left little room for the intricacies that, for example, may be found in the
European Union in the relationship between national and European law. This project considers all aspects
of company law in detail, including that of the registration of legal entities.?

Remarkably, the project was also recently updated in 2014, and, among other things, this reform
introduced a new simplified legal entity, the Société par actions simplifiée, inspired by the French
experience. However, with the 2014 reform, the complete unification of company law was partially lost:
currently, the amended “Acte uniforme” leaves OHADA Member States the freedom to opt out from the
provisions of the Act on two points: the formalities surrounding the incorporation and the minimum capital
requirements of limited liability companies.?

C. Caribbean Countries

Another interesting experience in company law harmonization at the regional level may be found in
the Caribbean countries. The harmonization process in this region started in 1971 within CARIFTA;
afterwards, these efforts were taken over by the Caribbean Community (CARICOM). This project resulted
in the publication of a Report and a model legislation. Afterwards, these efforts were followed by those of
the Caribbean Law Institute. All these different initiatives deeply influenced the legislations of many
Caribbean countries.??More recently, it is also worth mentioning an initiative of OHADAC, which, in 2014,

17 ECJ, 9 March 1999, Case C-212/97, Centros Ltd v Erhvervs-og Selskabsstyrelsen [1999] ECR 1-1484.

8 For example, the competition between Member States led to the lowering of capital requirements for European

limited liability companies. However, Member States adopted different approaches to achieve that goal, so this

process did not result in a harmonized framework on this issue.

For a recent overview on this project, see the articles published in the second issue of 13 ECFR (2016).

2 See Fénéon, Droit des sociétés en Afrigue [OHADA], LGDJ, Issy-les-Moulineaux, 2015, 4 ff.

2 Ibid., 9 ff.

2 Including Barbados, Anguilla, Bahamas, Dominica, Guyana, Grenada, Jamaica, Montserrat, Saint Lucia, Saint
Vincent, and Trinidad and Tobago. On the harmonization initiatives in the Caribbean see, for example, Burgess,
Commonwealth Caribbean Company Law, Routledge, Abingdon, 2013, 11 ff.; Mangal, An introduction to
company law in the Commonwealth Caribbean, Canoe Press, Barbados, 1995, 5 ff.
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published a draft model law on commercial companies. This project adopts a different approach from
previous Caribbean initiatives, which relied mainly on the common law legal tradition.

The attempts at harmonizing company law in the Caribbean region are interesting since they have
taken a different path from that undertaken by the European Union or OHADA. Even without imposing the
adoption of a specific legislation, these projects were able to influence the company law of many countries
in the region. However, it has been argued that the results of this harmonization process did not bring “a

high degree of uniformity ... even among [the countries] implementing reforms”.?

D. 0AS

Another regional experience worth mentioning is that of OAS. At first, the efforts of this organization
were aimed at the harmonization of private international law and resulted in the signing of two conventions:
the Inter-American Convention on Conflicts of Laws Concerning Commercial Companies of 1979, and the
Inter-American Convention on Personality and Capacity of Juridical Persons in Private International Law
of 1984.

However, more recently, OAS started exploring new strategies, and, in 2012, a model law for the
creation of a statute on a simplified stock corporation was presented to the Inter-American Juridical
Committee. This initiative is deeply influenced by the Colombian experience with the SAS, and, to some
extent, it has traits in common with the early works of Working Group I that, in its earlier sessions,
considered a similar model law. However, this project has not yet been adopted by OAS, which last
discussed it at the Committee on Juridical and Political Affairs, where, after a lively discussion, it was

recommended “further study and analysis of the matter”.2*

E.  Other Harmonization Experiences

After this cursory analysis of the initiatives for company law harmonization that are relevant to the
UNCITRAL initiative on MSMEzs, it is also useful to mention some other experiences in this field. These
attempts took place in single jurisdictions or at the regional level at different moments in the history of
company law.

Examining the experiences that took place in a single country, it is worth mentioning the harmonization
of cantonal law in Switzerland that, at the beginning of the 20™ century, resulted in the adoption of the
national codification of company law. Other interesting initiatives may be found in Canada with the Canada
Business Corporations Act, and in the process that led to the enactment of the Australian Corporations Act
2001. With regard to the United States, an important example of soft law harmonization may be found in
the process that led from the Uniform Business Corporation Act to the Revised Model Corporation Act in
the twentieth century.

Finally, examining regional harmonization experiences, prominent examples of harmonization of
company law may be found in the inter-Nordic legislative cooperation after World War II, in the important
efforts pursued within the Commonwealth of Independent States, and in some initiatives recently
undertaken by APEC.%®

2 See, Goddard, Convergence in Corporations Law-Towards a Facilitative Model, 26 Victoria U. Wellington L.

Rev. (1996), 191, 196.
2 See CP/CAJP-3318/15, available at scm.oas.org/doc_public/ENGLISH/HIST 15/CP34561E08.doc, last visited
on December 20, 2016, 3.
This last experience has been mentioned in relation with the UNCITRAL initiative on MSMEs; see, for example,
Dennis — Pliego Ramos, Creating an Enabling Legal Environment for Micro-, Small-, and Medium-Sized
Enterprises: Simplified Incorporation and Registration, 33 Ariz. J. Int’l & Comp L. (2016), 71, 77 ff.
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1V, Future Prospects for the UNCITRAL Initiative on MSMEs

The previous pages illustrate the various forms that company law harmonization efforts have taken in
the past. Certainly, the UNCITRAL has its own working method and the results of the discussions of
Working Group I will follow that approach. In the case of the initiative on MSMESs, it appears that Working
Group I’s efforts could take the form of a legislative guide while, for the moment, the adoption of a model
law seems less likely.

Given the work done so far, what is striking is that Working Group I was not particularly interested in
the successful harmonization efforts carried out by regional organizations such as the European Union or
OHADA, which together count for 45 UN Member States. Apparently, the strategy implemented by
Working Group I displayed more characteristics in common with tentative initiatives such as the OAS
Simplified Stock Corporation or the efforts of the APEC that achieved less meaningful results. This is
obviously not to say that the first attempt at harmonizing company law at the global level should take the
form of the legislations in force in the European Union or in OHADA. However, at the very least, more
attention should be devoted to these experiences, since the different elements that are currently under
consideration at UNCITRAL were considered at length in these previous harmonization initiatives.

While the initiative under discussion at UNCITRAL is focused on MSMEs, it would be limiting to
consider it only within the framework of economic development. The initiative has the potential to influence
the future of national company law. This is also proved by the fact that the discussions of Working Group I
frequently refer to topics such as legal entities owning UNLLOs, interconnection of business registers,
boards of directors, scaling up and cross-border transactions: all these matters are hardly of any interest for
one person or family micro-businesses in developing countries, and they reveal what could be the potential
implications of the UNCITRAL initiative on MSMEs for company law in general.?®

V. Conclusion

This paper examined UNCITRAL’s recent initiative addressed to MSMEs. After having provided a
short outline of the evolution of the initiative elaborated by Working Group I, I have analysed previous
attempts at harmonizing company law at the regional level. | have examined in particular the experiences
of the European Union, OHADA, the Caribbean countries and OAS, also evaluating how these experiences
may contribute to the debate currently taking place within UNCITRAL. Finally, I have investigated the
broader implications of the UNCITRAL project, and recommended that careful consideration be paid to the
regional harmonization experiences that have successfully created a meaningful harmonized company law.

% On the possible future directions of the UNCITRAL initiative on MSMEs, see Callison — Fenwick — McCahery
—Vermeulen, Corporate Disruption: The Law and Design of Organizations in the 21st Century, available at
http://ssrn.com/abstract=2818383, last visited on December 20, 2016.
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Problems on harmonization and unification of international commercial law
Ana Teresa de Abreu Coutinho Boscolo, University of Sdo Paulo, Brazil*
1. Introduction

Considering the large amount of instruments created artificially or spontaneously aiming to harmonize
and unify international commercial law, it is important to analyse which are the main problems arising from
the present reality in order to deal with such issues and try to surpass their difficulties.

This paper highlights the main problems applicators in general (judges, arbitrators, etc), States, and
International Organizations, including UNCITRAL, face when dealing with harmonization and unification
of international commercial law. Consequently, the intention is that such problems are taken into account
in order to improve the effectiveness of harmonizing/unifying instruments and mechanisms.?

Therefore, the subject issue of this paper concerns which problems emerge when harmonization and
unification of international commercial law are sought; i.e. which difficulties should be considered when
looking for efficient results on granting better-shaped-to-reality international commercial instruments,®
since their creation until their application.

In this sense, problems can be divided into two categories: (i) one including problems accruing from
the relationship between instruments and States; and (ii) other including problems accruing from the relation
among instruments themselves. In the first category are included problems related to the drafting (and
creation) of harmonizing/unifying instruments; their use (choice); their application by different applicators
(judges, arbitrators); and situations that jeopardize their complete application, such as public policy issues
and mandatory rules. In the second category are placed problems related to creation and drafting of
instruments and their application.

However, before entering the subject itself, it is important to clarify some aspects concerning the
terminology used, especially the terms wnification and harmonization.* Unification takes place when
(1) there is only one instrument to be applied; and (ii) the result of such application worldwide is similar
enough that it leads to the avoidance of practical differences that may result in a specific choice of the
applicator.®-®

This paper consists in a short version of our Master thesis. Issues were identified and more deeply analysed in
our text presented and defended in Portuguese at the University of Sdo Paulo Faculty of Law in May 2016 under
the title: Desafios da Harmoniza¢do do Direito do Comércio Internacional. Available at:
http://www.teses.usp.br/teses/disponiveis/2/2135/tde-25102016-162941/pt-br.php accessed on 08 January 2017.
The word Mechanism is used for the purpose of this paper as the way all available instruments can be used in
order to harmonize or unify international commercial law.

The word Instrument is used for the purpose of this paper as rules containing any kind of command or guideline
that can be used in order to harmonize or unify international commercial law. It means that the instrument may
be used for a purpose different to the one it was created for.

It is possible to notice some terminological differences concerning texts written in different languages. Especially
in French and in Portuguese three words are used. harmonizag¢do/harmonization, unifica¢do/unification and
uniformizag¢do/uniformization. In English, the large majority of authors, including International Organizations,
use two words: harmonization and unification. In this sense, wunificagdo/unification and
uniformizagdo/uniformization are treated as unification in this paper, as criteria used to treat them separately do
not prevent their union. Also, such choice avoids misunderstandings regarding texts written in English.

> Such definition was based on the following texts: ANDERSEN, 2007; BOELE-WOELKI, 2010; KAMDEM,
2009; DOLINGER, 2008; OLIVEIRA, 2008; UNCITRAL, 1970, p. 13; MATTEUCCI, 1957; DAVID, 1968;
BONELL, 1990; BOGGIANO, 2000; FARIA, 2009; DE LY, 1997; ANDERSEN, 2007, UNCITRAL Website
<http://www.uncitral.org/uncitral/en/about/origin_faq.html#harmonization> (accessed on 08 January 2017);
Unidroit Institute Website <http://www.unidroit.org/about-unidroit/overview> (accessed on 08 January 2017).
Hague Conference Website <http://www.hcch.net/index_en.php?act=text.display&tid=26> (accessed on 08
January 2017).

Although some authors use the expression forum shopping, it is not used here because, considering such concept
and some divergences on its definition, some situations in which harmonizing/unifying instruments could be
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Harmonization, in turn, has two meanings. The first one is used when an instrument works as model
or source of inspiration to the creation or the application of another instrument in order to bring them closer
and facilitate commercial relations. The second concerns harmonization seen as the harmonic coexistence
of instruments.’

Therefore, any instrument can be used as a means of harmonization or unification, regardless the aim
it was created for. Generally speaking, any source of international commercial law can be seen as a kind of
harmonizing/unifying instrument. 8

Considering the definition brought above, problems on harmonization/unification of international
commercial law are any factors jeopardizing the fulfilment of at least one of the requirements of
harmonization/unification as defined above.

Once unification requires (i) the existence of only one instrument (ii) applied similarly enough that the
result of such application avoids practical differences, one may conclude that unification is not achieved if,
regarding requirement (i), there is no harmonizing/unifying instrument to be applied or available
instruments are not applied, or, regarding requirement (ii), the same instrument is applied differently, being
this a reason for choosing one applicator or another.

Further, once harmonization requires the use of an instrument as model or source of inspiration in
order to get them closer and facilitate commercial relations, problems arise when no instrument is used as
model or source of inspiration or if such use does not result in the facilitation of commercial relations. The
same is true when instruments do not coexist harmonically.

In the following topics, every problem mentioned above will be dealt with individually.® However,
before moving on to such analysis, it is important to highlight that the existence of harmonizing/unifying
instruments does not mean diversity itself is a problem. The existence of multiple instruments available
means applicators can choose the one that best fits their relation. In addition, propagation of such
multiplicity of instruments will, at last instance, show which are better suited for each relation and which
should not be kept. In other words, practice will show which critics to which instruments are correct and
which are not. The most important is that the content of one instrument does not harm the existence of a
multiplicity of possibilities and their application. The application of each instrument must be made
consistently worldwide no matter the applicator chosen.’® Further, it is important to bear in mind that
harmonization and unification should be sought as a means for a further objective.

used would be left out.
" Such definition was based on the following texts: KAMDEM, 2009; BOELE-WOELKI, 2010; OLIVEIRA, 2008;
LEBOULANGER, 2009; DAVID, 1968; UNCITRAL Website <http://www.uncitral.org/uncitral/en/about/origin_
faq.html#harmonization> (accessed on 08 January 2017); Unidroit Institute Website
<http://www.unidroit.org/about-unidroit/overview> (accessed on 08 January 2017); Hague Conference Website
<http://www.hcch.net/index_en.php?act=text.display&tid=26> (accessed on 08 January 2017).
Based on: BASSO, 2011, p. 24-114; GALGANO & MARRELLA, 2011, p. 193-304; and BORTOLLOTTI, 2009,
pp. 9-122.
Critics to the creation and to the application of harmonizing/unifying instruments may also be considered a
challenge as they could result in the non-application of instruments. Most common critics can be found on
STEPHAN, 1999; GOPALAN, 2003; GOODE, 2003, item I, GOODE, 2005, p. 556; ROSETT, 1992, p. 688; DE
LY, 1997, p. 529; SACCO, 2001, pp. 174-175. If on the one hand the above mentioned authors present critics,
on the other, they also present suggestions to reduce them.
0 SACCO, 1990, p. 2 e 15; SACCO, 2001, p. 175-180; LOSANO, 2007, p. 18; MISTELIS, 2000, p. 1068;
ANDERSEN, 2007, p. 48-49; KRONKE, 2009, p. 708; BOISSESON, 1999, p. 598.
11 BOELE-WOELKI, 2010, pp. 336-337.
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2. Problems accruing from the relation between instruments and States

i.  Drafting, creation (regarding only the relation with States) and incorporation of instruments

The first problem has its origins in the existence of different juridical systems.!? Such differences
usually lead to long discussions during the drafting of harmonizing/unifying instruments. Therefore, the
careful choice of their characteristics can help facilitating their drafting process and the fulfilment of goals.*?
During such process, every state-representative tend to defend their States” own interests, which may result
in incompatibilities. When it comes to the drafting of soft law instruments, conversely, text incompatibilities
are not that relevant because their binding force is given by the parties or States that can adapt the content
if they want. Another difference regards drafters, who usually are not state representatives, but experts on
the subject matter.™

The second problem relates to the decision of a state to become bound by an instrument or not. When
it comes to bringing international and transnational instruments to state legal order, it is the state itself the
one to take decisions, such as: to become part to treaties, to use model law texts when drafting domestic
legislation, to allow arbitration procedures, etc.’® Such decisions take into account multiple aspects that
may impair the effectiveness of harmonizing/unifying instruments.

Some of them are: the existence of other priorities;® the reduced number of State-parties;!’ the reduced
personnel available to represent the country in conferences or meetings where the drafting is mades;
apprehension on the results of the application of instruments;*® avoidance of costs (which arise from the
training to apply a new instrument);? lack of foreseeability regarding results of application;?! preference
for domestic law;?? and incompatibilities with domestic law (mandatory rules and public policy issues).?

Reservations? and differences resulting from some states being bound to a treaty and others not also
lead to discrepancies in their application as the content made bound on each state changes.?® However, if
reservations were not allowed, it is likely treaty acceptance would be reduced.

Also, the way each State faces international and transnational instruments can be considered a
problem, especially regarding the hierarchical level international law instruments are placed in each legal
order.?® When domestic law prevails over international instruments, international commercial relations may
be given a legal treatment that is not consistent with best practices.

12 MATTEUCCI, 1957, p. 415.

¥ MATTEUCCI, 1957, p. 420

14 Soft Law is understood here as any kind of instrument that were not given binding force by the state. They depend
on party autonomy to become binding. ABBUD, 2014, p. 13-14; For further issues on the subject: BONELL,
2005, p. 229, KAUFMANN-KOHLER, 2010, p. 2; DI ROBILANT, 2006, p. 500, ANDERSEN, 2007, p. 16;
GABRIEL, 2009, p. 655; BOYLE, 1999, p. 901-902; GERSEN & POSNER, 2008, p. 6; KAUFMANN-KOHLER,
2010, p. 2; FLUCKIGER, Alexandre. Why Do We Obey Soft Law?. in NAHRATH, Stéphane; VARONE, Frédéric
(eds), Rediscovering Public Law and Public Administration in Comparative Policy Analysis: A Tribute to Peter
Knoepfel, Lausanne: Presses polytechniques et universitaires romandes, 2009, p. 45-62 apud KAUFMANN-
KOHLER, 2010, p. 2- 3; BASSO, 2011, p. 94-96; ABI-SAAB, 1993, p. 59-60.

1% BOELE-WOELKI, 2010, p. 364.

6 SONO, 2007, p. 2.

7 SONO, 2007, p. 2; FARIA, 2009, p. 26.

8 BASSO, 2011, p. 49.

¥ SONO, 2007, p. 2.

2 SONO, 2007, p. 2; FARIA, 2005, pp. 9-10.

2 SONO, 2007, p. 2.

22 FARIA, 2005, p. 9

2 KLEINHEISTERKAMP in VOGERNAUER & KLEINHEISTERKAMP, 2009, p. 129-130; JAYME, 1995, p.
228; BODEN, 2002, p. 88; BASSO, 2011, p. 297-298; MCCLEAN, 2000; PIERRE MAYER, 1998; BENNETT,
2002.

2 BONELL, 1990, p. 866-867.

% FERRARI, 2002, pp. 703 e 704.

% BASSO, 2011, p. 50, footnote 77; CASSESE, 2013, p. 299-306.
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In order to encourage states to become bound to a certain instrument, a provision containing an
authorization to opt-out the entire text or to modulate its content may be considered a good idea. An example
of such kind of provision is article 6 CISG.?” The counterpart of such flexibility however is the existence
of multiple possibilities of variation, harming the achievement of wider unification.?

Applicators may also avail themselves of provisions such as article 6 CISG when taking into account
the limited scope of application of harmonizing/unifying instruments. In order to avoid dépecage, national
law may be preferred for it reaching a wider scope of application, so the same legal order is applied to all
subjects dealt within the contract, which reduces the use of harmonizing/unifying instruments. 2

It leads to the conclusion that harmonizing/unifying instruments, although having a limited scope of
application, should be harmonized with the content of other harmonizing/unifying instruments, in order to
encourage their choice. In this sense, the wider the scope of application of harmonizing/unifying
instruments, the more parties feel encouraged to allow their application to their commercial relations.
Further, when bringing harmonizing/unifying instruments to the domestic legal order, their translation is an
issue to care. The use of different translation methods may lead to text distortions and, consequently, to
misunderstandings on their application.®® Even if drafting techniques are different, efforts should be applied
by domestic law drafters so harmonization is kept. 3

Another delicate issue regards changes made to the original text due to update reasons.®? The consent
of all States may be required once more and, usually, enormous difficulty is faced to reach consensus again.
Therefore, problems arising from outdated provisions should be resolved through interpretation techniques,
either considering the current practice of international commercial law, or making use of most recent
instruments containing provisions on the specific subject. Provisions on filling gaps may be used for this
purpose t00.%® In this sense, the more harmonizing/unifying instruments are known around the world, the
easier it will be to find a solution to update their text without having to change the original text. Formulating
agencies play a very important role in disseminating such knowledge.**

In addition, undue influence of domestic law on the application of international instruments must be
avoided because such influence may harm the attainment of the aim pursued.®

ii.  Application of harmonizing/unifying instruments

The application of harmonizing/unifying instruments is a fundamental step to reach harmonization and
unification. Therefore, every aspect in their reaching will be analysed separately.

As it was explained before, unification is reached when there is one instrument being applied and its
application is similar enough that it avoids practical differences harming such application. Reaching
harmonization, instead, means one instrument is used as a model or source of inspiration to others either
through interpretation or drafting in order to facilitate commercial relations, or their harmonic coexistence.

Bearing these definitions in mind, one concludes it is the way the instrument is applied that determines
whether it was used to harmonize or unify international commercial law.

27 FERRARI, 2002, p. 700

% CISG-AC Opinion No. 16.

2 KOEHLER & GUO, 2008, pp. 55-56.

% BONELL, 1990, p. 867.

31 FARIA, 2005, p. 30-31.

32 FARIA, 2005, p- 13.

3% SCHWENZER & HACHEM In SCHLECHTRIEM & SCHWENZER, 2010, p- 134; FARIA, 2005, p. 13;
BEAUMONT, 2010, p. 32.

% FARIA, 2009, p. 27; Reaching the same conclusion: DAWWAS & SHANDI, 2011; p. 841; BOSCOLO, 2016,
passim; SCHLECHTRIEM, 2005, p. 29.; SONO, 2007, p. 6.

% MATTEUCCI, 1957, p. 423.
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Therefore, when analysing the application of harmonizing/unifying instruments, the following aspects
will be taken into consideration: (1) who is applying the instrument; (2) which instruments the parties are
allowed to choose and which instruments the applicator is allowed to apply; (3) the relation of such
instruments with others (especially the ones of domestic legal order, mandatory rules and public policy
issues); (4) stricto sensu application of instruments.

As aspect (1) influences aspects (2), (3) and (4), our analysis will focus on aspects (2), (3) and (4),
considering the applicator being a judge or an arbitrator when necessary.

(a) Which instruments the parties are allowed to choose and which instruments the applicator is allowed
to apply

Generally speaking, conflict of laws rules are strictly related to which instruments the parties are
allowed to choose and to which instruments the applicator is allowed to apply.

In this sense, harmonizing/unifying instruments may be related to conflict of laws rules in three
different forms: being the subject matter of such instruments, being the rule determining the application of
harmonizing/unifying instruments on material rules, and filling gaps left by harmonizing/unifying
instruments.®

As said above, some harmonizing/unifying instruments have as subject matter conflict of law rules.
However, when it comes to international commercial law, material rules instruments are usually given
preference, but it does not mean conflict of law instruments are not welcome.*” In fact, the purpose conflict
of law rules are built for has changed a little. %

Further, conflict of laws rules can be used to regulate the application of harmonizing/unifying
instruments. Such rules can be seen from two different perspectives: (1) rules contained in the instrument
that deals with its own application and (2) national conflict of law rules allowing or not the application of
harmonizing/unifying instruments.

From the first perspective, conflict of law rules could fit for self-applicable instruments when states
are bound to them,* but should not be used as the first option rule determining their own application because
it could lead to distortions on the application of the instrument. Anyway, such instruments are ready to be
applied and will be applied if application criteria are met.*

Instruments that are not self-applicable or although self-applicable are not being used as such (in case
the state is not bound to them) depend on party autonomy to become applicable. Non-binding instruments,
in turn, usually contain parameters that indicate situations to which they could apply, but still depend on
party autonomy to be applied.

When it comes to the application of non-binding instruments, also said non-self-applicable, conflict of
law rules play an important role*! and dispute settlement provisions too. The large majority of states allow
only the application of laws (and not rules of law) through conflict of law rules.*? Therefore, the main
problem impairing unification/harmonization concerns the recognition of legislative competence of other
authorities by states.*

% JAYME, 1995, p. 57.

37 JAYME, 1995, p. 252.

¥ DELY, 1997, p. 534-535; BADAN, 2012, p. 80 For example, recently the Hague Principles on Choice of Law in
International Commercial Contracts were created.

¥ BADAN, 2012, 43-44.

4 BOELE-WOELKI, 2010, P. 396.

4 BOELE-WOELKI, 2010, p. 396.

42 On the definition of law, see: MICHAELS, 2009, pp. 14-16; GRIGERA-NAON, 2001, p- 25-26.

% JAYME, 1995, p. 262-263; BERGER, 1999, p. 30-31. See also the official commentary to article 3 of the
Principles on Choice of Law in Commercial Contracts (HPCL). Such instrument allows the parties to choose
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The dispute settlement method chosen plays also an important role. When parties choose arbitration,
their scope of choice regarding the applicable law is wider. The application of soft law instruments can be
authorized as it depends on party autonomy and, therefore, parties’ choices.* If the controversy is submitted
to domestic courts instead, state rules will set forth what is allowed or not.**-* In sum, the main concerns
are (1) whether parties should be authorized to widely and freely choose (regardless the dispute settlement
method chosen) and (ii) whether domestic judges should be authorized to widely and freely apply
harmonizing/unifying instruments which the state is not bound to.

When it comes to filling gaps resulting from the incompleteness of harmonizing/unifying instruments,
three perspectives are considered. One is wider and the other two are stricter. The wider regards the subject-
matter of instruments. Differently from domestic law, harmonizing/unifying instruments concern a specific
subject matter.’ Therefore, commercial relations involving various subjects must be given coherent
treatment considering every aspect concerned. Harmonizing/unifying instruments individually may not be
considered sufficient. In this case, a possible solution is using multiple harmonizing/unifying instruments
(when possible) or conflict of laws instruments.*®

The two stricter perspectives are: (1) issues explicitly left out of the scope of the instrument and (2)
issues in the scope of the instrument but not explicitly dealt within its text. Therefore, if some subjects
cannot be dealt with within a unifying/harmonizing instrument, although related to it, they may be subject
to rules that present at least some coherence to it. A text containing conflict of law rules that indicate the
best solution is an option. Issues contained in the subject matter of the instrument, but not receiving specific
treatment, should be subject to a provision on filling gaps regarding this kind of situation.

Therefore, the main problem concerning the filling of gaps is granting coherence to the treatment of
all issues concerned. Harmonic solutions are the aim to be sought and can be reached if
harmonizing/unifying instruments present coherent contents and their use is allowed by the state.

(b) The relation of harmonizing/unifying instruments with mandatory rules and public policy issues

The relation between harmonizing/unifying instruments and mandatory rules and public policy issues
is considered a problem because the last two limit party autonomy and act preventing the complete
application of instruments in order to grant protection to national legal orders.*

Theoretically, when it comes to self-applicable instruments given binding force by the state, mandatory
rules and public policy issues do not show if the instrument is applied for such a reason. This is so, because
such issues should have been raised when the instrument was incorporated to the domestic legal order.
Further, party autonomy is not used but to exclude their application. Therefore, conflicts with mandatory
rules and public policy issues arise when a non-self-applicable instrument is applied.>

Thus, excluding cases related to the paragraph above, four issues concerning the conflict between
mandatory rules and/or public policy issues and harmonizing/unifying instruments are the most relevant
ones and will be considered here: (1) harmonizing/unifying instruments (soft law) applied as applicable
law; (2) foreign law applied in a state whose national law is based on the same instrument as the foreign

rules of law as long as they are “generally accepted” and are considered a “neutral and balanced set of the rules”.
This is so to try to keep parties’ power balanced, otherwise one party could use its bargain power and impose its
set of rules to the other. Available at <https://www.hcch.net/en/instruments/conventions/fulltext/?cid=135#text>
accessed on 08 January 2017

“ DE LY, 1997, pp. 538-539; BLACKABY, 2009, p. 226; BORN, 2009, p. 2154; BOELE-WOELKI, 2010, p. 396-
430.

% BOELE-WOELKI, 2010, p. 400.

% Brazilian law is a very clear example of such difference.

47 FERRARI, 2002, p. 698-699.

% MATTEUCCI, 1957, pp. 403-405; DE LY, 1997, p. 534.

4% BERAUDO, 2005, p. 104-105; BOGGIANO, 2000, p. XI.

% TIssues arise regarding the underlying subject matter to which the instrument is applied, not the instrument itself.
The compatibility of the instrument with the domestic legal order was analysed when the state became bound to it.
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law; (3) provisions on mandatory rules and public policy issues contained in harmonizing/unifying
instruments; and (4) public policy issues faced during proceedings for recognition and enforcement of
sentences and awards.

(1) In case of conflict between soft law instruments and national mandatory rules or public policy
issues, the latter ones prevail.®! If the dispute settlement mechanism is arbitration, as arbitrators
should deliver an enforceable award, mandatory rules and public policy issues are to be taken into
account on a case by case basis in order to avoid problems of enforcement.>?

(2) In case of application of foreign law, conflicts with mandatory rules and public policy issues may
occur.%® Therefore, the more the domestic law and the foreign law are harmonized, the less
mandatory rules and public policy issues will show up.

(3) Provisions regarding mandatory rules and public policy issues and their conflict with applicable
instruments are usually drafted to restrict the most the application of exceptions. As restrictive as
their application may be, such kind of provision is always present, so exceptions are allowed and
states feel encouraged to accept the application of harmonizing/unifying instruments.>* In sum,
states can avail themselves of an escape valve in order to protect their fundamental values and rules;
but such protection should only be used in extreme cases.

(4) Countries with different levels of development may have different levels of protection and,
consequently, more or less tight enforcement standards.*® Treaties on recognition and enforcement
of judicial sentences are rare.*® Conversely, when it comes to arbitration, the 1958 New York
Convention on the Recognition and Enforcement of Foreign Arbitration Awards plays a very
important role, facilitating the global circulation of awards. Although its success, public policy
issues are still responsible for discrepancies on its application.’” Further, the rising idea of
transnational public policy is also relevant.®® On the one hand, difficulties arise regarding the
definition of its content and the possibility of its application before state courts (as the concept was
created in relation to arbitration). On the other, transnational public policy allows applicants to take
into consideration largely protected interests, fostering harmonization.*® Regional public policy is
also an issue to care, as organizations might prefer considering regional standards instead of
national ones.®
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DE LY, 1997, p. 537.

PIERRE MAYER, 1998, p. 6. Some authors consider arbitrators must always take into account mandatory rules
existing in every state where the parties might seek recognition and enforcement of the award because arbitrators
have a duty to deliver enforceable awards. On the one hand: KLEINHEISTERKAMP in VOGERNAUER &
KLEINHEISTERKAMP, 2009, pp. 133-134; BONELL, 2005, p. 248-249. On the other: MAYER, Pierre, La régle
morale dans I’arbitrage international, in Etudes offertes a Pierre Bellet 379, 99 26-27 (1991), apud FOUCHARD
& GAILLARD & GOLDMAN, 1999, pp. 881-882.
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Comments to HPCL (Art.11) https://www.hcch.net/en/instruments/conventions/fulltext/?cid=135#text accessed
on 08 January 2017; PERMANENT BUREAU HCCH, 2009, p. 6-8. MAX PLANCK INSTITUTE, 2003, p. 82.
It is important to keep in mind the exceptional character of such provisions, otherwise applicators may look for
alternative ways to overcome them, leading to forum shopping and avoiding a proper solution to the core of the
problem. See MUIR WATT & RADICATI DI BROZOLO, 2004.

BASSO, 2011, p. 292. In the same sense: KLEINHEISTERKAMP in VOGERNAUER & KLEINHEISTERKAMP,
2009, pp. 133-134.

BASSO, 2011, pp. 303-304.

MAYER & SHEPPARD, 2003, Recommendations 1.b and 1.c; MUIR WATT & RADICATI DI BROZOLO, 2004,
p. 92; BOISSESON, 1999, pp. 597-598.

GALGANO & MARRELLA, 2011, p. 914-934.

PIERRE MAYER, 1998, p. 5; For example: UN Global Compact. Disponivel em
<https://www.unglobalcompact.org/what-isgc/mission/principles> accessed on 08 January 2017.

MAYER & SHEPPARD, 2003, Recommendation 1.c.
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(c) Stricto sensu application of instruments

In this topic remaining issues on the application of harmonizing/unifying instruments will be
considered, once all other impediments have already been dealt with on previous topics.

First, the focus is on unification, precisely on its requirement of application being done similarly
enough by applicators so the choice of the applicator is not relevant to the result obtained.®

The main problems in this section are related to diverging interpretation of instruments due to language
discrepancies® and the influence of domestic legal orders to the application of harmonizing/unifying
instruments.%

Regarding language discrepancies, applying interpretation rules is the best approach. Such rules are
usually found in the instrument text or in the 1969 Vienna Convention on the Law of Treaties. In relation
to the influence domestic legal orders play, interpretation rules are also relevant, mostly the ones
determining harmonizing/unifying instruments must be interpreted autonomously and considering their
international character.®* Further, the more information on such instruments is spread on the domestic level,
the more correct their application will be. It is especially true when information is available on the judge’s
mother-tongue.®®

Initiatives on spreading knowledge on unifying/harmonizing instruments are very welcome and
considered the best way to increase their adequate application. Databases containing doctrine, case law, and
information on harmonizing/unifying instruments are very important t00.% Courses are a great king of
initiative too and should be directed not only to university students, but to graduated applicators that are
unfamiliar to the field and anyone else interested in the subject.’” However, efforts should be applied to
increase the number of arbitral awards made available to applicators.®® Considering the more specialized
character of arbitration decisions, the publication of arbitral awards content could help spreading the most
adequate fashion of applying harmonizing/unifying instruments.®® Obviously, the confidentiality must be
preserved.

Further, the creation of an international court to improve harmonization/unification of international
commercial law is not recommended. This is so for two main reasons: there is no guarantee the existence
of such a court leads to an adequate application of harmonizing/unifying instruments (as it is possible to
verify from domestic courts);’® and arbitration is a very used dispute settlement mechanism that would have
to be banned if such court were to be effective; i.e. the creation of an international court would only fulfil
its aims if arbitration was no longer used, what is not possible nor recommended.

61 Parallel proceedings (including arbitration) are included in the applicator’s selection issues.

82 BONELL, 1990, p. 867; ULRICH MAYER, 1998, pp. 588-589.

8 MATTEUCCI, 1957, p. 423-424.

8 ULRICH MAYER, 1998, p. 599; BONELL, 1990, p. 867

% BOSCOLO, 2016, section 2.B.iv.

8 Some of them are available at: http://www.unilex.info/; https://www.uncitral.org/pdf/english/clout/CISG-digest-
2012-e.pdf; <http://www.cisg.law.pace.edu/>; http://www.cisgac.com/; <http://www.cisg-brasil.net/> all of them
accessed on 08 January 2017; BERGER, 1999, p. 233. (CENTRAL http://www.central-koeln.de/en_ID122
accessed on 08 January 2017) Regarding the CISG Advisory Council, see also: KARTON & DE GERMINY
20009.

57 FARIA, 2009, pp. 33-34.

8 DE LY, 1997, p. 545.

® DE LY, 1997, p. 545.

" ANDERSEN, 2007, p. 6-7; JAYME, 1995, p. 259.
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Some initiatives on regional level were taken, such as in the European Union’ and in the OHADA.."2
However, obstacles are faced when trying to grant cohesion and efficiency to the system, what shows a
global initiative would be subject to difficulties too.”

Second, there is the possibility some instruments are used to aid the interpretation of others. We could
call it “harmonizing interpretation”. Any instrument may be used for this purpose.’-"® The aim is bringing
the content of such instruments into domestic law in order to encourage their use in the national level and
bring new ideas to national law, fostering harmonization too.”® In this sense, knowledge sharing is
mandatory, so applicators can identify cases to which these new instruments may be used and, therefore,
use harmonizing interpretation more frequently.

3. Problems accruing from the relation among Harmonization and Unification instruments themselves

The relation among harmonizing/unifying instruments takes place in mainly two ways: during their
creation and during their application/interpretation. Every instrument may work as source of inspiration or
model for others. In this sense, it is very important to bear in mind pre-existent instruments and their content
in order to avoid collisions and contradictions and, consequently, grant cohesion to the system. Generally,
during application, the level of compatibility of instruments varies according to their binding force and
scope of application.

Considering the large quantity of instruments already created and, therefore, made available to
applicators, new instruments should be based on deficiencies of the existing system.”” Besides, the
feasibility of the proposed solution should be analysed.”® Balance between diversity and
harmonization/unification is important, as well as between rigidity and flexibility of rules.”

In this sense, formulating agencies should work together to optimize their activities and avoid the
drafting of conflicting or overlapping instruments. They should take into account both formal and material
characteristics of the instruments.

Regarding global and regional instruments, it is important to define their scope of application very
well, so initiatives created by one formulating agency are not lost due to others created in the opposite sense
by another one.®
The “dialog of sources” ® is the best approach to grant harmonic solutions when it comes to the
application of more than one harmonizing/unifying instrument simultaneously. Hard law and soft law
instruments should be used together in order to improve harmonic coexistence of instruments and the
achievement of better practical results. The same is true considering the relation between
harmonizing/unifying instruments and domestic law.%
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8 BOELE-WOELKI, 2010, p. 344; BASSO, 2011, p. 98; KRONKE, 2004, p. 475; BOSCOLO, 2015
VISCASILLAS, 1998, item VI.B. In the same sense KROLL & MISTELIS & VISCASILLAS 2011, p. 289-290;
CISG-AC Opinion n.13, p. 21-22; AGRO, 2011, p. 733; BONELL, 2002, p. 348-349; ULRICH MAYER, 1998,
p. 599; BADAN, 2012, p. 50; KRONKE, 2014, p. 38.
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4.  Conclusion

Highlighting problems on harmonization and unification of international commercial law is the first
step in order to optimize efforts to facilitate international commercial relations. Next step is taking such
issues strongly into account when drafting, interpreting and applying harmonizing/unifying instruments.
Formulating agencies play a very important role in this mission, such as States, all other applicators, and
academics. Of course this is not an easy task as there are many interests and difficulties involved.

In this sense, the word that should guide works in this field for the next years is balance: balance
between divergence and equality; balance between existing instruments and societies’ new needs; balance
between rigidity and flexibility; and last but not least, balance between party autonomy and State power.
Bearing this in mind, activities should be focused on initiatives aiming at solving deficiencies of the existing
system.
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Session 4 — Integrated systems to support cross-border trade

Towards a ‘digital fitness check’ for existing legal instruments
Christiane C. Wendehorst, University of Vienna and European Law Institute, Vienna, Austria

UNCITRAL has been a leading force in assisting legislatures worldwide with the challenges posed by
the transformation of commerce from the analogous to the digital world. The legal notions of non-
discrimination, technological neutrality and functional equivalence formulated by UNCITRAL have
remained, until the present day, the cornerstones of effective and sustainable legislation in the field. And
yet, the question arises whether UNCITAL texts can remain as they are or whether they, too, are in need of
a ‘digital fitness check’.

1.  UNCITRAL work in the digital field

UNCITRAL has produced a range of very influential work in the digital field itself. The 1996
UNCITRAL Model Law on Electronic Commerce (MLEC) purports to enable and facilitate commerce
conducted using electronic means. In particular, it is intended to overcome obstacles arising from mandatory
statutory provisions by providing equal treatment to paper-based and electronic information. Similarly, the
2005 UN Electronic Communications Convention aims at facilitating the use of electronic communications
in international trade by assuring that contracts concluded and other communications exchanged
electronically are as valid and enforceable as their traditional paper-based equivalents. The 2001
UNCITRAL Model Law on Electronic Signatures (MLES) aims to enable and facilitate the use of electronic
signatures by establishing criteria of technical reliability for the equivalence between electronic and hand-
written signatures. And only very recently, the Model Law on Electronic Transferable Records (MLETR)
has been adopted, which legally enables the use of electronic transferable records that are functionally
equivalent to transferable documents and instruments including bills of lading, bills of exchange,
promissory notes and warehouse receipts.

2. A new stage in digitalisation

However the world has changed and digitalisation has recently entered a new stage that does not find
itself reflected in the existing UNCITRAL texts so far, in particular not in those that have not originally
been drafted with digitalisation in mind.

(a) Sale of ‘smart’ goods under the CISG

One example is the impact which the Internet of Things has on contract law. Sales law used to be about
the relationship between a seller and a buyer, which is reflected in the United Nations Convention on
Contracts for the International Sale of Goods (CISG). In the digital age, however, goods are not just tangible
movable items. Rather, they are embedded with electronics, software, sensors, and network connectivity
that enable them to collect and exchange data and to be sensed and controlled remotely across existing
network infrastructure. This is a reality with the majority of new-bought cars, TV sets and ICT equipment,
but the phenomenon is spreading to almost any kind of movable item or its packaging, including textiles
and food. The emergence of connected goods (‘smart goods’) and connected packaging (‘smart packaging’)
means a revolutionary change for sales law because the buyer, and even more so the buyer who is an end
user, will enter into direct contractual or quasi-contractual relationships with the manufacturer or other third
parties, such as licensors of embedded software or the providers of digital services. When smart goods or
smart packaging connect to the Internet, buyers are often forced to conclude a series of post-sale agreements
by clicking a button or performing a similar act. This means that the sales contract is just one of various
transactions which the buyer has to make in order to be able to transport, resell, or use the goods in
accordance with the sales contract, and that the seller is just one of several parties with whom the buyer and
end user has a direct relationship with regard to the goods.
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Even though CISG is, generally speaking, probably better in a position to deal with smart goods than
many national legal systems it fails to capture the essence of the sale of smart goods and to address a number
of salient issues, such as (i) that the goods need not only be free from claims of third parties (Article 41
CISG) but that they must come with claims against third parties, e.g. for online services and updates, and
that the seller’s position in that regard needs to be defined; (ii) that the goods need not be free from IP rights
(Article 42 CISG), but that they must come with appropriate licenses for embedded and ancillary software;
and (iii) that the scope of rights the buyer will have vis-a-vis third parties (e.g. rental allowed? number of
users?) needs to be as carefully defined as the quality.

(b) Data as collateral under the MLST

Another example is the use of data as collateral for a security interest. With the rising significance of
data as an asset and tradeable item it is hardly satisfactory to see that it cannot serve as collateral in order
to improve the availability of credit in the industry 4.0. The UNCITRAL Model Law on Secured
Transactions (MLST), however, remains entirely silent in this regard. As there would need to be asset-
specific rules for security interests in data if data were admissible as collateral silence arguably amounts to
a negative answer, i.¢. it is arguably not well possible under the MLST to grant a security interest in data.

In practice, parties can achieve satisfactory results by storing the data exclusively on the secured
party’s servers, but the debtor may need to store the data on its own servers for technical and operational
reasons. As far as the secured party still has a copy of the data it can nevertheless sell the data on the market
where the debtor is in default and where this is provided by the security agreement or applicable law, but
the secured party will then compete on the data market with the trustee in bankruptcy, which will normally
mean that proceeds of any sale will be lower. Also, a crucial point may be the relationship between a
‘security interest’ in the data and ownership or any security interest in the servers on which data are stored
(or in the right against a storage provider, e.g. a cloud provider). The perfection of a security interest would
prevent third parties from disposing of the data in their own right, either exclusively or as competing
suppliers on the data market.

There should be a debate whether perfection can occur by putting the secured party in ‘possession’ of
the data, i.e. the secured party must have exclusive control of the data and the debtor must be able to access
and process the data only through the secured party. This can be achieved, e.g., by creating a protected
space on the debtor’s servers that can be accessed only with the help of a digital key controlled by the
secured party. Where the data are stored in Cloud space provided by a third party, the same effect could be
achieved by way of a control agreement or of the secured party becoming the holder of the Cloud space.
Alternatively, the applicable law may allow for perfection by filing in a registry.

(c¢) The MLST and self-executing ‘smart contracts’

A third example would be the relationship between the MLST and self-executing contracts. When
speaking of ‘self-execution’, at least three different levels can be identified. The lowest level would be
simple electronic seizure or repossession, e.g. the creditor switches off essential components of a device,
of a production line etc. in order to put the debtor and any other person who intends to use the device under
pressure. The next level would be advanced electronic seizure or repossession, e.g. assets are redirected by
way of remote control, such as a self-driving car to the creditor’s premises or goods to his warehouse. Such
advanced electronic seizure may involve the use of blockchain technology but may equally be triggered by
other means. Both levels of electronic seizure or repossession pose a challenge for the MLST insofar as it
may mean ‘factual perfection’ without the creditor being in possession of the encumbered asset and without
filing in a registry. The highest level is fully automated self-execution, i.e. in a situation of default value
that is represented by a virtual currency or similar digital assets is automatically transferred from the
debtor’s to the creditor’s account. For the time being, such fully automated self-execution normally involves
blockchain technology.

As yet, the MLST fails to reflect the expectation that secured transactions will, in the future, normally
involve electronic enforcement, e.g. that (i) technical solutions may be as important as written security
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agreements, that (ii) what is coded in the blockchain may be as important as what is recorded in the registry,
and that (iii) rules on restitution for unjustified enforcement may be as important as rules on how to achieve
enforcement. Admittedly, some types of electronic enforcement may simply be held to be incompatible with
the MLST, i.e. the law of a jurisdiction that has adopted the MLST may consider electronic enforcement as
plainly unlawful because it serves to circumvent the traditional law of secured transactions and gives the
creditor an unfair advantage over the other creditors. On the other hand, declaring self-execution to be
plainly unlawful would mean a quite far-reaching restriction of freedom of contract, as self-execution is
achieved by a combination of contractual agreement and technical solution and not by way of property law.

3. Conclusions

The three examples serve to illustrate that we might be well advised to reconsider existing legal
instruments — in particular UNCITRAL model laws or conventions — in the light of new stages in
digitalisation and make them undergo a ‘digital fitness check’. In addition to revising existing legal
instruments, it could make sense to take a broader perspective and to develop a set of principles that would
guide legislators worldwide in the difficult task of updating their existent legislation in a variety of fields.
In order to provide for flexibility, the work should initially be conducted by an expert group. This expert
group could develop results that might then be submitted to one or several UNCITRAL Working Group(s)
for further consideration.
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Ownership of data and the numerus clausus of legal objects

Sjef van Erp, Maastricht University, The Netherlands, European Law Institute, Vienna, Austria
1. Introduction

In 1974 Grant Gilmore wrote that contract was dead.! We now know that it was not. Recently, authors
have written about the end of ownership and the beginning of the end of classical contract law.? Again it is
argued that traditional private law concepts, such as ownership and contract, are in crisis. Gilmore argued
that contract was drowning in a sea of tort and pleaded for a new law school course on contorts.® Law
curricula did not change. Perzanowski and Schultz argue that due to the rise of the Internet of things, the
sharing economy with its on-line platforms and digital rights management, we can see a paradigm shift
from ownership to access: assets are no longer controlled (“owned”) by one particular subject, but accessed
whenever needed.* Savelyev confronts the traditional role of the state in the development and enforcement
of private law with the rapidly evolving block chain technology and, closely connected with this, smart (i.e.
algorithm governed) contracts. Will the state lose control and will algorithms govern us? In other words:
algorithms as law instead of the rule of law over algorithms?® Before we embark on another theory of
“crisis”, let us first see if there really is a crisis or that we are, as we always have been, in a process of
ongoing development of the law, only different from the past because of the speed of change and the
growing complexity of legal sources given globalisation with its de-nationalisation, now, so it seems, more
and more counter-balanced by growing re-nationalisation and localisation, which latter development makes
the picture even more complex than it already was.

In the following paragraphs I will first make some introductory remarks on what is meant when
reference is made to the “classical” model of private law. I will then discuss “data” as a new object of
property law, whether these data can be included in, what I have called, the “numerus clausus of legal
objects”, what the consequences are of accepting data as a new legal object for our understanding of
ownership (more particularly ownership as the foundation of trade in a market economy).® Finally, I will
draw some tentative conclusions.

2. “Classical” private law
It is interesting to note that Savelyev refers to “classic” contract law. What is meant? Generally

speaking, authors who refer to classical contract law mean contract law (or more generally: private law) as
it was developed during the 19 century.” When analysing this classical model of private law two layers

1 G. Gilmore, The Death of Contract (2". ed.; Columbus: Ohio State University Press, 1995).

2 A. Perzanowski and J. Schultz, The End of Ownership. Personal property in the digital economy (Cambridge,
Mass./London: MIT Press, 2016), with accompanying website: www.theendofownership.com; A. Savelyeyv,
Contract law 2.0: “Smart” contracts as the beginning of the end of classic contract law, Basic research program
working papers, series: law, WP BRP 71/Law/2016 (National Research University Higher School of Economics,
Moscow), available at the Social Science Research Network (SSRN): https://ssrn.com/abstract=2885241.
Gilmore, The Death of Contract, p. 98.

Perzanowski and Schultz, The End of Ownership, p. 1 ff.

See L. Lessig, Law regulating code regulating law, Loyola University Chicago Law Journal 2003, p. 1 ff.

Cf. for a more traditional analysis of objects of property law (such as the human body, pecuniary claims, social
security benefits, public law licenses), not discussing the question of new objects resulting from the impact of
digitalisation on property law, A. Praduroux, Objects of property rights: old and new, in: M. Graziadei and L.
Smith, Comparative property law. Global perspectives (Cheltenham/Northampton, MA: Edward Elgar, 2017), p.
51 ff.

As T already discussed the classical model of private law in earlier writings, for further references I would like
to refer to J.H.M. van Erp, Contract als Rechtsbetrekking. Een rechtsvergelijkende studie (“Contract as a form
of Legal Relationship. A comparative study”) (Zwolle: W.E.J. Tjeenk Willink, 1990), p. 1 ff., S. van Erp,
Teaching law in Europe: From an intra-systemic, via a trans-systemic to a supra-systemic approach, in: A.W.
Heringa and B. Akkermans (eds.), Educating European lawyers (Cambridge/Antwerp/Portland: intersentia,
2011), p. 79 ff., p. 81 ff. and S. van Erp, Lex rei sitae: The territorial side of classical property law, in: Chr. Godt
(ed.), Regulatory property rights. The Transforming notion of property in transnational business regulation
(Leiden/Boston: Brill Nijhoff, 2016), p. 61 ff.
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can be distinguished. A first (formal) layer, consisting of values, policies, leading principles, ground rules
and technical rules: the “type” of law that applies. A second (substantive) layer, focussing on subjects,
objects and relations: the “living” law. I will refer to these layers when discussing the model. “Classical”
private law was developed in 19th century Europe after the French Revolution, but before the rise of
Marxism and before the Industrial Revolution. Consequently, it focussed on land as the most important
source of wealth and the “cifoyen”, the well-to-do citizen. The ideological framework underlying the model
was based on the ideals of the French Revolution, particularly “égalité” (equality, no differences should be
made based upon status such as being of nobility) and “/iberté” (freedom, stressing the autonomy of the
individual and a person’s free will), resulting in a liberal (and thus market based) approach to economic
relations. The third ideal of the French Revolution “fraternité” was, so it seems, more of a moral than a
legal nature. The model was also based on a clear division of power between the legislature and the
judiciary. The primary law maker was the legislator, the judge was to follow and apply the law with only
limited power to create (secondary) case law. Although in England the judge still was the person seen as
the ultimate arbiter regarding what the law was, parliament was sovereign and consequently had the power
to change the law, so also in England the legislator was stronger than the judge. During the period in which
the classical model of private law was developed also the rise of the nation-state can be seen, a nation-state
which not only had a territory in Europe, but also outside Europe. The nation-states were colonial powers.
Law on the continent of Europe became based on national codes and thus petrified; in England the doctrine
of “stare decisis” essentially had the same effect. It is remarkable to note that the inward looking approach
never resulted in a complete closing of the mind towards “foreign” influence. Countries which took over
the Napoleonic Civil Code, to give but one example, kept looking at the development of private law in
France. While colonising other countries, the European nation-states tried to influence the law in the
colonies by introducing (and imposing) their own law. This can be seen as a form of globalisation of the
law in a period during which, remarkably enough, in Europe the law became more and more national. Today
we see a resurgence of this inward looking trend when it is argued that a country (nation) should first look
after its own interests and that international economic and legal cooperation is only a second best
alternative. Lessons learnt in the 19" and 20" centuries — and organizations such as UNIDROIT and
UNCITRAL are the direct outcome of that experience — show that a tendency to (re)nationalise the law
will always encounter barriers of economic interdependence and international trade.

Based upon this ideological framework the classical model of private law took as its starting point that
we should, first of all, separate liability questions (rights “in personam ) from questions of wealth (rights
“in rem”). Liability (the law of obligations) was inter-personal; wealth (the law of property) was about a
person and his assets or, to formulate it more precisely, legal relations between a subject vis-a-vis a
substantial number of other subjects regarding an object. The law of property functioned against the
background of contract law. Because property law gave citizens strong rights against “the world”, these
rights were seen as in need of strict mandatory regulation and also in need of strict justification, given that
everyone was bound by these rights without personal agreement. In other words: contract law was the
default regime, resulting in personal liability, property law was the regime of exception, resulting in creating
rights about wealth “erga omnes”. When it was attempted to create a property right and this attempt failed,
the law of contract, being the default system, might still impose, albeit personal, liability. If parties wanted
to create a servitude, but for some reason were unsuccessful, they still were bound among themselves by
their agreement. Also personal liability was strictly separated into two categories, depending upon whether
it resulted from a person’s free will to enter into a legal relationship with another person of free will
(“meeting of the minds”, contract) or whether the liability was imposed by the law (especially tort and
unjustified payment). Liability imposed by the law could only happen under very strict conditions. Broken
down contract negotiations could, therefore, not result in liability: No contract had been concluded yet,
good faith only had a limited impact and also tort law did not intervene with duties governing behaviour
during negotiations. Of course, liability could have an impact on a person’s wealth (positively, as creditor,
or negatively, as debtor), but questions of wealth were still seen as separate from liability, given the in rem
character of rights regarding wealth. Questions of wealth were governed by property law, which dealt with
a person’s shadow in the material world: the “patrimoine” or “Vermdgen”. A patrimony consisted of all of
a person’s assets: physical things (particularly land), but also immaterial assets such as monetary claims
arising from inter-personal liability. Whereas these claims were qualified negatively from the perspective
of liability law (in other words: they were qualified from the debtor’s side) as “obligation”, they were
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qualified positively (in other words: from the creditor’s side) in the world of wealth. In some legal systems
the separation was complete, as can be seen in German law with the two leading dogmas:
“Trennungsprinzip” (principle of separation of the law of obligations and the law of property) and
“Abstraktionsprinzip” (principle under which legal acts affecting property relations are independent from
the impact of the law of obligations). In French law, however, this separation has never been this strict,
given the rule that a contract of sale transfers ownership, at least between the parties and against third parties
in good faith.

With regard to contract law this “classical model” can be found back in the theory that contracts come
into existence after a “meeting of the minds”, based on the ground rule that a contract results from the
mechanism of offer and acceptance. Given the autonomy of the individual (“freedom of contract” becoming
the leading principle in this area of the law), a policy choice had been made to only introduce a few filters
to check whether the will had been really free. A contract could be avoided if, e.g., the will had been
influenced by fraud. Justified by the autonomy of the parties the content of their agreement was in their
hands, again with only a limited filter to check this: contracts violating public policy or good morals were
invalid. However, the number of mandatory laws was limited, and so was the possible impact of public
policy. Good faith was a concept that continental legal systems did accept, but only with regard to
performance and enforcement of contracts. A contract, once concluded without any defect regarding the
parties’ free will and without violating the limited reasons for invoking public policy or good morals, was
binding, irrespective of changing circumstances afterwards.

It will be obvious that, although this classical approach still can be traced in today’s contract law, many
of the assumptions underlying the model are no longer accepted. Individual autonomy is frequently absent
when looking at a party’s free will not from a formal, but from a substantive viewpoint. This explains the
rise of heteronomous rules to protect those renting a dwelling house, employees and consumers. Individual
autonomy is almost completely absent when accepting general terms and conditions: these are “take it, or
leave it” contracts, often regarding goods or services one cannot really do without. Good faith is more and
more seen as an overall norm of behaviour, which may also govern contract negotiations. This, however,
does not mean that contract law is “dead”. It still does make a difference whether liability is contract based
or tort based, because it does matter if the parties involved, albeit perhaps to a very limited degree, accepted
liability or not. What about property law?

The “classical” model of private law also deeply affected property law. The main object of wealth in
the 19" century was land. Before the French Revolution land was still governed by a legal structure which
emanated from the feudal system with its “duplex dominium” (dual ownership) of “dominium directum”
(ownership in the hands of those who were nominal owners) and “dominium utile” (ownership of those who
actually lived on and benefitted from the land). Part of the feudal system were positive feudal duties, such
as the duty resting on the holder of the dominium utile to pay part of the harvest to the holder of the
dominium directum. No developed system of land registration existed and secret — even general —
mortgages could be established.? As a consequence of the French Revolution on the Continent of Europe
this feudal system of land holding was abolished and dual ownership was replaced by a unitary concept of
ownership, albeit in France less strict than in Germany.® Ownership was seen as the ultimate expression of
freedom, which had both a positive and negative effect. An owner was entitled to the use and benefits of
assets, could do which the asset as he pleased and was free to transfer it. He could also stop anyone from
interfering with his asset. English property law did not know this abolition of the feudal system and
remained, at least in theory, based upon feudal notions. It also preserved its own approach to fragmentation
of ownership as a result of the interplay between Common Law and Equity culminating in the concept of
the trust with its “legal” and “equitable” entitlement. With the abolition of the feudal system, the acceptance
of positive burdens, which could bind a successive owner by force of law, disappeared. Classical property

8 Cf. V.J.M. van Hoof, Generale zekerheidsrechten in rechtshistorisch perspectief (Deventer: Wolters Kluwer,

2015).

See W. Swadling and B. Akkermans, Types of property rights: Immovables and movables in: S. van Erp and
B. Akkermans (eds.), Ius Commune casebooks for the common law of Europe, Cases, materials and text on
national, supranational and international property law (Oxford/Portland, Or.: Hart Publishing, 2012), p. 211 ff.
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law distinguished different degrees of property rights: primary rights (ownership in the Civil Law, freehold
and title in the Common Law) and secondary rights (property rights of a lesser nature). To a rather limited
extent, as this violated separating liability from wealth questions, tertiary rights were recognized: rights
which are in between contract law and property law. Tertiary rights have effect against third parties, but not
against everyone, such as the lessee who is protected against the consequences of sale of the leased premises
by the owner/lessor.

In the development of “classical” property law France — understandably, in light of its revolutionary
history — made the choice to first of all protect ownership. This explains the choice for a causal system of
transfer, returning ownership to the seller in case of, e.g., avoidance of the sales agreement. Almost a century
later, in the heyday of the Industrial Revolution (so under different economic circumstances than the
drafting of the French Civil Code), the German legislator made a choice for protecting commerce by strictly
maintaining the difference between the law of obligations and the law of property. It is interesting to note
that English law seems to have made another policy choice, by not abolishing the feudal system and
maintaining its duplex ordo of Common Law and Equity. By means of equitable doctrines English property
law is able to give legal protection to economic interests. The beneficiary under a trust is, although not
entitled to the trust property under Common Law, still “owner” under the law of Equity, because of his
apparent need to see his economic interest protected by the law.

To buttress post-revolutionary property law and prevent any reintroduction of the feudal system,
classical property law introduced three leading principles. First of all, the principle of “numerus clausus”
of property rights, to protect the newly introduced concept of unitary ownership against a return of quasi-
ownership rights under the cloak of creating new secondary property rights. This numerus clausus of
property rights has both a substantive and a procedural side, because this principle not only limits the
number and content of such rights, but also how these rights are created, transferred and extinguished.
Following the numerus clausus principle, next to full ownership only property rights less than ownership
(secondary or so-called “limited” property rights) could be created. These limited property rights are of
three types: use rights (such as servitude), security rights (e.g. mortgage) and management rights (trust and
trust-like devices). The numerus clausus of property rights was accompanied by the principle that property
rights follow a hierarchy (to be found in such ground rules as that older rights have priority over younger
rights) and the principle that property rights must be transparent (e.g. by registration in case of immovable
property). It could be said that the feudal period under which secret mortgages were allowed, which from a
present day perspective could be seen as the ultimate protection of a mortgagor’s privacy, was replaced by
a period more focussed on providing information to third parties, under which full disclosure was
demanded.'?

It is against this background that for a considerable period of time property law became a rather static
area of the law, relatively unaffected by the tumultuous developments of contract and tort law. Of course,
under the influence of modern financing German law accepted the transfer of ownership for security
purposes, but changes like this remained within the outer limits of the existing classical system. This can
be seen when looking at what I called the second layer of that system. Earlier I defined property law as the
law which governs legal relations between a subject and a considerable group of other subjects regarding
an object. Who, generally speaking, can be a subject of property law did not change fundamentally: natural
and legal persons (under both private and public law). The objects which property law recognizes (“legal
objects”) generally are physical (tangible) assets, such as land and movables and, although in some legal
systems more explicit than in other legal systems, intangibles, such as monetary claims, to which can be
added intellectual property. Classical property law does not recognize new legal objects quickly. This can
be seen with regard to the acceptance of public licenses as tradable objects and concerning the acceptance
of different types of market quota, such as emission rights and milk quota. In my view this approach can be

0 Regarding access to land registration data, as we see it today, a clear conflict of interest exists between those
who are registered as being entitled to a property right and who claim privacy protection, third parties who have
the right to be informed about the existence of rights which can be invoked against them and the general interest,
which may demand as much public access as possible to prevent falsification and corruption regarding entries in
the land registry.
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qualified as a different type of numerus clausus doctrine, as the number and nature of legal objects is
limited. This numerus clausus of legal objects buttresses the numerus clausus of property rights, as it limits
the objects as to which a property right can be claimed. The definition of a property right might even contain
the object as to which such a property rights is possible. Although the two types of numerus clausus are,
therefore, linked to one another, each type fulfils a different function. The numerus clausus of property
rights limits the number and content of these rights, without limiting the objects which can be protected by
rights erga omnes. The numerus clausus of legal objects provides the limitation concerning the objects and
by doing so separates the more restricted category of what can be an object of property law from a broader
category of what can be an object of contract law.

From the perspective of traditional — or should I, from today’s perspective, say: “analog”? — property
law, as briefly sketched above, the prime questions with regard to the proprietary nature of data are whether
(1) they can be accepted as legal objects of property law, (2) whether this has an impact on the nature and
content of any property rights regarding such content and (3) if we are really talking about the “end” of
ownership, or perhaps even classical property law. These questions will be discussed in the following
paragraphs.

3. Data as a new legal object

The term “data” covers an incredibly vast area of information. All information needs a carrier. This
can be the human mind (a person’s memory), the human body (think of genetic information), but also a
non-human physical carrier, such as a hard disk, usb stick or chip, either connected to your local computer
or a (cloud) server.!! It seems that courts are in agreement that if data cannot somehow be specified, data
are seen as pure information which as such cannot be, at least without any further justification, an object of
property law. Examples are the English Court of Appeal in Your Response Ltd. v. Datateam Business Media
Ltd and the New Zealand Supreme Court in Jonathan Dixon v. The Queen.*? Another question is whether
information can be seen as an object separate from the carrier, in other words whether information is of a
tangible or an intangible nature and can be the object of ownership independently from (ownership of) the
carrier. The Louisiana Supreme Court ruled in South Central Bell Telephone Co. v Barthelemy, a tax case,
that software was tangible personal property.”® The New Zealand Supreme Court took a different, less
principled and more pragmatic, approach in Jonathan Dixon v. The Queen. The court ruled (Arnold, J.):

11 Cf. on genetic information already L.B. Andrews, Legal aspects of genetic information, The Yale Journal of
Biology and Medicine, 1991, p. 29 ff.

12 Cf. Your Response Ltd. v. Datateam Business Media Ltd., Court of Appeal of England and Wales [2014] EWCA
Civ 281; Jonathan Dixon v. The Queen [2014] NZCA 329 (CA516/2013) and [2015] NZSC 147 (SC 82/2014).
See the opinion by Floyd, L.J., in Your Response v. Datateam: “42. 1 would add only one observation in
connection with the wider implications of Mr. Cogley’s (the lawyer arguing for Your Response, JVE) submission
that the electronic database was a type of intangible property which, unlike choses in action, was capable of
possession and thus of being subject to a lien. An electronic database consists of structured information. Although
information may give rise to intellectual property rights, such as database right and copyright, the law has been
reluctant to treat information itself as property. When information is created and recorded there are sharp
distinctions between the information itself, the physical medium on which the information is recorded and the
rights to which the information gives rise. Whilst the physical medium and the rights are treated as property, the
information itself has never been. As to this, see most recently per Lord Walker in OBG Ltd v Allan [2007]
UKHL 21, [2008] 1 A.C. 1 at [275], where he is dealing with the appeal in Douglas v Hello, and the discussion
of this topic in Green & Randall, The Tort of Conversion at pages 141-144. If Mr. Cogley were right that the
database could be possessed and could be the subject of a lien and that its possession could be withheld until
payment and released or transferred upon payment, one would be coming close to treating information as
property. That observation further underlines the significance of the step we were invited to take.”

¥ South Central Bell Telephone Co. v Barthelemy, 643 S2d 1240 (La 1994). The court ruled (Hall, J.), 643 S2d p.
1250: “In sum, once the “information” or “knowledge” is transformed into physical existence and recorded in
physical form, it is corporeal property. The physical recordation of this software is not an incorporeal right to be
comprehended.” See S. Bagert, South Central Bell v Barthelemy: The Louisiana Supreme Court determines that
computer software is tangible personal property, Tulane Law Review 1995, p. 1367 ff. and R. Dankner Goldman,
From Gaius to Gates: Can civilian concepts survive the age of technology?, Loyola Law Review 1996, p. 149 ff.
Cf. for a more general comparison K. Moon, The nature of computer programs: tangible? goods? personal
property? intellectual property?, European Intellectual Property Review 2009, p. 396 ff.
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“[49] (...) In Your Response Ltd v Datateam Business Media Ltd the Court of Appeal held that it was
not possible to exercise a common law possessory lien over an electronic database. While the Court
did not rule out the possibility that such a database might be property, it said that it was at best
intangible property and so, on the authorities (OBG Ltd v Allan in particular), did not represent
“tangible property of a kind that is capable of forming the subject matter of the torts that are concerned
with an interference with possession”.

[50] The key question for us is whether the digital files are “property” for the purposes of s 249(1)(a)
(Crimes Act 1961, SvE) rather than whether they are tangible or intangible property, given that the
definition of “property” in s 2 includes both tangible and intangible property. What emerges from our
brief discussion of the United States authorities is that although they differ as to whether software is
tangible or intangible, they are in general agreement that software is “property”. There seems no reason
to treat data files differently from software in this respect. Even though the English Court of Appeal
considered that an electronic database was not tangible property capable of being converted, it
acknowledged that it might be property.

[51] (...) We consider that interpreting the word “property” as we have is not only required by the
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statutory purpose and context but is also consistent with the common conception of “property”.

What does become clear is that, if information is not somehow specified, it cannot be an object of
property law. This is in conformity with one of the leading principles of property law: transparency. The
principle of transparency in a classical sense only had two aspects: the object as to which a property right
was claimed had to be clearly described and delineated (requirement of specificity) and it had to be made
public (possession could imply information, but also registration). This transparency principle, given the
pre-Internet age in which it was developed, assumed (physical) barriers, for example that a person asking
for information on immovable property had to present himself in person at a land registration office or that
only those who had a legitimate interest would ask and be given the requested information. These barriers
protected the holder of a property right against information requests from third parties with no legal interest
and in fact gave the right holder a privacy-like protection. However, as a consequence of present day
information technology developments, traditional barriers to acquiring information are disappearing and
the risk increases that information is becoming too easily accessible to persons who cannot show any legal
interest whatsoever. The two requirements which constitute the transparency principle (specificity and
publicity) are, therefore, now more and more seen as requirements which have to be balanced against the
requirement of privacy. The person holding a property right is seen as entitled to be shielded from publicity
in situations where third persons do not have a legitimate interest in the information.'*

Particularly the specificity requirement could guide us towards criteria to establish which (types of)
information can be recognized as legal objects (i.e. objects of property law). Once information (data) is
specific enough to be considered an object of property law, it can be qualified as a virtual asset and questions
regarding the publicity requirement, balanced by the privacy requirement, will have to be answered. In this
contribution I will focus on the requirement of specificity, as I consider this to be a preliminary question
that has to be asked before the publicity requirement needs to be considered.

When analysing types of information to see if information could be qualified as a legal object, I will
focus on information stored on a non-human carrier, although this limitation might be questionable, because
a chip might be implanted in a human body.'® Already chips are implanted in animals, such as pets or cattle.

Ownership of the carrier will be governed by classical property law, particularly because it is a
physical, movable thing. This means that the traditional approach to property law can be followed: Property
law begins where a subject enters into legal relations with a considerable group of other subjects regarding

14 Tt is interesting to note that even before the Internet Technology Revolution the German land registration system

already knew the requirement of legal interest if someone requested information on a registered immovable. See
M. Hinteregger and L. van Vliet, Transfer systems, in: S. van Erp and B. Akkermans (eds.), Cases, materials and
text on national, supranational and international property law, p. 844 ff.

15 Cf. P.M. Schwartz, Property, privacy, and personal data, Harvard Law Review 2004, p. 2055 ff., p. 2060 ff.
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an object, which implies that property law requires the existence of objects outside the human body.® In
case of an implanted chip (for example as part of a pacemaker) this would mean that the distinction between
subject and object is gone, as after implantation the chip has become part of the human body, not unlike an
organ transplant. It could then be argued that the data in the chip are to be considered as data comparable
to genetic information and should be treated as such, with the consequence that any data in the chip would
no longer be governed by (intellectual) property law.

Generally speaking, questions regarding ownership of the physical carrier are seen as different from
questions concerning ownership of the data on the carrier, even though data cannot exist without a carrier.
With respect to such data we encounter, first of all, the impact of intellectual property law, for example the
intellectual property rights regarding software. With software, however, users can create new things: Do
these new things fall under the umbrella of the holder of the intellectual property right or did the user of the
software create an asset independent from intellectual property law? An example is a car computer, which
stores data about the technical functioning of the car (engine, brakes etc.) and might also store data about a
driver’s behaviour in traffic (your driving style); of course, your navigation system stores your destinations.
Who owns the data about your car’s engine, your driving style and your destinations? Could you argue that,
because you “own” your car according to classical property law, you own the data, as they are information
which you created yourself by driving in your own car? Or can your car manufacturer or the manufacturer
of your navigation system claim ownership under its intellectual property rights? The answer to these
questions is of incredible importance when looking at the marketability of data. From a classical property
law viewpoint it is the owner who can transfer. In my view, given the personalised nature of the information,
it is the car owner who is entitled to the information, not the holder of the intellectual property right
concerning the software in the car. This means that, if the copyright holder of the software wants to have
access to the personalised information it will have to be transferred and the car owner will be protected by
privacy law.'’

Looking at the example I gave above, three elements surface to decide if the information is specific
enough to qualify as a legal object: (1) nature of the content, (2) the person creating the content and (3)
purpose and use of the content.

3.1. Nature of the content

As to content various types can be distinguished: (a) content directly related to the human body, (b)
user generated content for personal use, (¢) user generated content targeting a specific group or person, (d)
mass distributed user generated content (for commercial purposes or non-commercial purposes), () open
content and (f) agreed upon (commercial) content.

3.2. Person creating the content

Next to this categorisation focussing on the type of content I would like to suggest that we also take
into account if data have been created by (a) a specific natural person (private owner of a car or sender of a
WhatsApp message), (b) private enterprises (Facebook or Google) or (c) a government body (footage
resulting from CCTV surveillance by the police, land registration data administered by a government
agency).'®

6 A question which has recently been raised by H. Eidenmiiller is whether ‘robots’ could be given legal personality.
That seems, at least for now, unlikely to happen, but the fact that the question has been asked is a sign of how
rapidly the technological landscape is changing and how difficult it is for lawyers to evaluate these developments.
See H. Eidenmiiller, Robot’s legal personality, Oxford Business Law Blog 8 March 2017,
www.law.ox.ac.uk/business-law-blog.

17 Cf. C. Prins, Property and Privacy: European perspectives and the commodification of our identity, in: L.
Guibault and P.B. Hugenholtz (eds.), The future of the public domain. Identifying the commons in information
law (Alphen a/d Rijn: Kluwer Law International, 2006), p. 223 ff.

18 See for a comparable approach, but focussing on consumers’ information G. Malgieri, Property and (intellectual)
ownership of consumer information: A new taxonomy for personal data, Privacy in Germany — PinG, n. 4, 2016,
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3.3. Purpose and use of the content

If a person creates data to be used only for personal purposes, this would be an argument in favour of
accepting a property entitlement in the hands of that person. However, if the data concerns open content
(Wikipedia), the nature of the content is a clear counter-argument. When user generated content targets a
specific group or person (WhatsApp), this creates a closer link between the person creating the content and
the data then if the user generated data is mass distributed (Facebook). If the content is meant to be exploited
for commercial purposes, the person creating the content creates a personal link between him and the
content to avoid that others can make use of it freely. This also is an argument in favour of accepting a
property entitlement, which will frequently be accepted in any case because of the impact of intellectual
property law. However, commercially used digital content in a public private partnership setting might again
be differently treated. If a national land registry, government owned and operated, with the assistance of a
privately owned Internet technology company is converted from a more traditional (partly paper based,
partly digital) registration system to a system completely based on block chain technology and smart
contracts, ownership of the data by that company will be of a mixed public/private nature. The result may
be that upon termination of its contract with the government this company could be obliged to also hand
over its source code, to allow the government access to and control over the stored land data.

These three elements (nature of the content, person creating the content, purpose and use of the
content) can be seen as policy weighing factors to decide if the information (the data) is specific enough to
be considered an object of property law. Questions regarding publicity and privacy remain. Particularly if
the specificity requirement has been fulfilled because of a close nexus between person and content, given
the purpose and use of the content, privacy protection will frequently prevail and make the publicity
requirement moot.

4. Legal objects as qualifier of ownership

The numerus clausus of property rights is one of the (not to say: the most important) constituent
principle underlying a property law system.!® What has often not been observed so far on a more general
level of abstraction is that property rights are defined from the perspective of the object concerned.
Particularly a comparative approach might be revealing. Ownership in the civil law and freehold in the
common law are, at least historically, concepts which focus on land. Whether intangible property could be
owned was (and still is) a debatable question, the answer to which is based upon age-old discussions about
the nature of intangible property. Could it be “owned” as land or was, for example, the contractual source
of a monetary claim so directly connected with the in personam right between creditor and debtor that the
economic value of such a right was fundamentally different from the economic value of physical objects,
particularly 1and??® Let me give an example from the Dutch Civil Code, given its relatively recent
enactment. The Netherlands Civil Code (article 5:1) defines ownership as follows:?

1.  Ownership is the most comprehensive property right that a person, the ‘owner’, can have to (in)
a thing.

p. 133 ff., available at SSRN: https://ssrn.com/abstract=2916058.
¥ See for an analysis from a comparative and European viewpoint: B. Akkermans, The principle of numerus clausus
in European property law (Antwerpen: Intersentia, 2008).
Cf. for a comparative study about monetary claims: C. Lebon, Het goederenrechtelijk statuut van
schuldvorderingen (Antwerpen/Oxford: Intersentia, 2010) and C. Lebon, Property rights in respect of claims, in:
S. van Erp and B. Akkermans (eds.), Cases, materials and text on national, supranational and international
property law, p. 365 ff. See also J.L. Bergel, Les nouveaux biens, Rapport Général, in: La Propriété, Travaux de
I’ Association Henri Capitant, Tome LIII (Paris: Société de Législation Comparée, 2003), p. 203 ff. ; V. Sagaert,
Nieuwe perspectieven op het eigendomsrecht na tweehonderd jaar Burgerlijk Wetboek, in: B. Tilleman and P.
Lecocq, Zakenrecht/Droit des biens (Brugge: Die Keure, 2005), p. 43 ff.; P. Berlioz, La notion de bien (Paris:
LGDIJ, 2007), p. 71 ff. ; Chr. von Bar, Gemeineuropéisches Sachenrecht, Band I (Miinchen: C.H. Beck, 2015),
p. 318 ff. and B. Mallet-Bricout, Bien et immatériel en France, in: L’ Immatériel, Travaux de 1’ Association Henri
Capitant, Tome LXIV (Bruxelles: Bruylant, 2015), p. 149 ff.
2 Translation to be found on: www.dutchcivillaw.com/.
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2.  The owner is free to use the thing to the exclusion of everyone else, provided that he respects the
rights and entitlements of others to the thing and observes the restrictions based on rules of written
and unwritten law.

3. The owner of the thing becomes the owner of its separated fruits and benefits, except when
another person is entitled to them.

Article 5:2 adds that the “owner of a thing is entitled to (re)claim it from everyone who keeps it without
a right or title.” At the heart of this definition is not only the content of the right, but also its qualifier: the
object, the “thing”. This is defined in article 3:2: “‘Things’ are tangible objects that can be controlled by
humans.” In other words monetary claims and property rights themselves are not “things” and cannot be
owned, although the person having the claim or the property right is entitled to it and can, to give but one
example, transfer it.?> What we see is that the definition of the right is directly connected with the object.
In Dutch law, following the model of German law, the object must be of a physical, i.e. tangible, nature.
Monetary claims cannot be “owned”, one can only be “entitled” to these claims. In other words — taking
not so much a dogmatic, but a more functional approach — “ownership” of intangibles is different from
“ownership” of tangibles, because the object is different. French law takes a more flexible approach here,
but also cannot deny that intangibles are different in nature from tangibles. Mallet-Bricout, therefore, argues
that property law concerning physical things is seen as a model for all other types of property entitlements:
“Plus généralement, les biens corporels semblent €tre encore souvent vécus comme des corps étrangers
qu’il faut assimiler aux institutions et categories de notre vieux droit des biens.”?® Under English law it is
even clearer than under Dutch, French and German law, that the object fills the content of the right. The
primary right regarding land (“ownership” in the Civil Law) is the “estate in fee simple absolute” or the
“freehold”; with regard to receivables and personal property the primary right is “title”. This realisation
brings with it that if we are willing to accept new types of legal objects such as data, and then ask the
question: “who owns this property?”, we are already in the process of formulating a different type of
ownership.? This is why, also from a comparative viewpoint, it should be realised that, depending upon the
legal object concerned and in light a legal system’s historical development, a more pragmatic approach
must be chosen to avoid unnecessary and non-productive academic debate based on sterile dogmatic
analysis and preconceived 19" century paradigms. We must realise that ownership of physical things is not
the same as ownership of a monetary claim or ownership of data. In each case the legal object is different
and hence the qualifier of the primary right. Using the same term (“ownership”) is as such of course
possible, as long as it is realised that by doing so that particular legal system accepts different types and
degrees of ownership. Traditionally, common lawyers, given the duplex ordo of common law and equity,
are more open to this approach than civil lawyers, who, after the French Revolution, were educated in a
legal environment in which duplex dominium had been abolished and a unitary concept of ownership —
focussing particularly on land — had been introduced. Of course civil lawyers accept that monetary claims
can be transferred and pledged, very much like tangible property can be transferred and pledged, but
monetary claims cannot be revindicated, neighbour law does not apply, so claims cannot be owned. The
protection of monetary claims is a matter for contract and tort law, in other words: the law of obligations,
not property law.

The recent changes in the Luxemburg Commercial Code might prove to be a good example of this use
of the term “ownership” in a setting where it does not mean ownership in the traditional sense. In 2013 a
new version of article 567, paragraph 2, of the Luxemburg Commercial Code was enacted.” It now reads:

2 Cf. W. Loof, Of Trustees and Beneficial Owners. An inquiry into the proprietary aspects of trusts and trust-like

devices from a European Private Law perspective (Maastricht: Datawyse/Universitaire Pers Maastricht, 2016),

p. 8 ff.

Mallet-Bricout, Bien et immatériel en France, p. 161.

Cf. J.H.M. van Erp and W. Loof, Eigendom in het algemeen: eigendom van digitale inhoud (titel 1), in: L.C.A.

Verstappen (red.), Boek 5 BW van de toekomst. Over vernieuwingen in het zakenrecht (Den Haag: SDU, 2016),

p. 23 ff.

% The parliamentary history can be found on: www.chd.lu/wps/portal/public/RoleEtendu?action=
doDocpaDetails&id=6485.
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“Les biens meubles incorporels non fongibles en possession du failli ou détenus par lui peuvent tre
revendiqués par celui qui les a confiés au failli ou par leur propriétaire, a condition qu’ils soient
séparables de tous autres biens meubles incorporels non fongibles au moment de 1’ouverture de la
procédure, les frais afférents étant a charge du revendiquant.”

The Official Comment explains that this provision was desirable in light of the need to allow
reclaiming data from a cloud server in insolvency situations.?® The aim of the provision is certainly clear,
but can the same be said about the property terminology used? Let me start by saying that this attempt by a
legislature to offer a practical legal solution in situations which are more and more frequent and where
classical property law does not offer workable answers is certainly to be applauded. At the same time it
does show how incredibly difficult it is to do this, using the classical framework of property law. The text
mentions that the property (defined as: “les biens meubles incorporels non fongibles’) must be separable
(“séparable”), they must either be in the possession of or be held by the bankrupt (“en possession du failli
ou détenus par [ui”’) and the property can be revindicated by the person who entrusted it to the bankrupt or
who is its owner (“revendiqués par celui qui les a confiés au failli ou par leur propriétaire”). This clearly
is civil law terminology, more particularly civil law terminology in the French legal tradition. Given that
the property may also include specific data (how else to understand movable, non-fungible, incorporeal
goods?), the various aspects of specificity discussed above should be taken into account when deciding if
data can be qualified as a legal object, an object of property law, which can be revindicated from a cloud
server. Taking the approach, advocated above, we should look at the specificity requirement from three
angles: nature of the content, person creating the content and purpose and use of the content. I fully agree
with the approach taken regarding the requirement that the data must be separable: Only well-defined data
can be legal objects. But is it sufficient if the data are stored on a particular drive or in a particular folder,
or is it enough to create separate files by using programmes as Word, Excel or Adobe pdf? This is what the
specificity requirement is all about. I would argue, following the analysis discussed above, that in the case
of e.g. a company’s books, stored on a cloud server, we look at the nature of the content (a company’s books
are probably a mixture of user generated content for personal use and user generated content targeting a
specific group or person and agreed upon (commercial) content), the person creating the content (probably
only a company’s employees or employees of a firm providing the company with bookkeeping services,
which also offers cloud storage) and purpose and use of the content (is the purpose only storage or are the
cloud services part of an overall book keeping package?). If the specificity requirement has been fulfilled,
most likely also the publicity requirement has been put into effect as well, because in the world of
intangibles physical signs (for example file names) are necessary to make separated data visible to the
outside world. In the case that we are discussing here (a commercial setting and insolvency) the privacy
requirement plays a lesser role, as it is the person owning or entrusting the data to the cloud server who
revindicates those data. If any privacy protection should be upheld because this person is controlling data
about other persons, the already existing privacy provisions will continue to apply. Article 567 Luxemburg
Commercial Code also uses the terms “possession” and “hold”. In the French legal tradition possession

% The Exposé des Motifs states (No. 6485, Chambre des Députés, Session Ordinaire 2011-2012, Projet de Loi
portant modification de I’article 567 du Code de Commerce), p. 2/3: “Le nouvel alinéa 2 de 1’article 567 proposé
traite du cas des biens meubles incorporels non fongibles. Il a été jugé utile de traiter ce cas a part, dans une
nouvelle disposition, étant donné que la revendication en matiére incorporelle ne saurait étre limitée aux cas du
dépot et de vente pour compte du propriétaire, comme elle 1’est en matiére corporelle. Il existe en effet
aujourd’hui des hypothéses auxquelles le 1égislateur n’a pas pensé il y a 10 ans et qui sont plus que de simples
cas d’école. Ceci est le cas notamment dans le cadre des prestations offertes de fagon de plus en plus large, a la
fois au public en général et aux professionnels en particulier, en matiére d’outsourcing ou d’informatique
dématérialisée, appelée communément informatique dans le nuage (Cloud-computing). Pour continuer avec
I’exemple du Cloud, 1’une des applications du Cloud computing consiste par exemple pour une entreprise, une
association ou une personne privée a ne plus conserver ses données et fichiers voire logiciels sur son propre
systéme informatique, mais de les faire stocker sur des infrastructures informatiques externes accessibles via
Internet. Or, il faut faire en sorte que celui qui a recours a de tels services puisse en cas de faillite du prestataire
récupérer les données et fichiers afférents, en ce inclus les traitements qui auront été effectués par le failli ainsi
que les résultats de ces mémes traitements. Quant a la recevabilité d’une action en revendication, le texte ouvre
le droit a la revendication tant a celui qui a confié les données au failli qu’au propriétaire des données lui-méme.
Dans certains cas, il s’agira de la méme personne; dans d’autres cas il peut s’agir de deux personnes différentes,
chacune d’entre-elles disposant dans ce cas d’une action en revendication.”
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refers to controlling an object for yourself, holding means controlling an object for someone else (e.g. a
lessee holds for a lessor). By using the phrase “en possession du failli ou détenus par lui” Luxemburg law
in fact introduces a concept of controlling, thus replacing the old traditional distinction between possessing
and holding. This does not mean that the German concept of possession has now been introduced,
distinguishing two types of possession (“Eigenbesitz” and “Fremdbesitz”, respectively possessing for
yourself or for another person). It means that next to the concepts of possession and holding a new concept
is being introduced, taking into account the nature of the legal object: data. With regard to data it is not the
traditional concept of possession that is applied, but the concept of control as used in modern Internet
technology. Finally, the text introduces “revindication” of data owned or entrusted by the person claiming
the data from the cloud server. First of all: the English word “entrusted” is used here purely as a translation
of the new term “confié”. It is not the word trust as used in English trust law, although it does have a
connotation that seems to imply that a person who cannot be seen as owner, but still has a legitimate interest,
should also have the right to reclaim the data. I would argue that by introducing a combination of terms,
mixing traditional with new terminology (“revendiqués par celui qui les a confiés au failli ou par leur
propriétaire”) Luxemburg accepts the reality of Internet technology that what would have been
revindication in classical property law, now has become what is called “access”. Article 567, par. 2,
Luxemburg Commercial Code could therefore be reformulated as follows, and hence also be made
applicable in other legal settings:

“Specific data can be accessed and taken under control if the person claiming access and control can
show a sufficient link with such data, and if the data can be separated from other data at the moment
of opening the insolvency procedure.”

I would submit that discussing property law problems along the lines discussed above might very well
offer practical solutions, acceptable also from a trans-systemic and supra-systemic approach. It will,
however, require extensive comparative research and rethinking of traditional, classical private law by an
interdisciplinary group of experts, consisting of lawyers and Internet technology specialists. UNCITRAL,
given its broad experience in the field of international commercial law, would be an excellent platform for
such an expert working group.

5. Concluding remarks

The classical approach to property law can still be applied to legal objects which have historically been
accepted as such: physical things, particularly land and also movable property, monetary claims and
intellectual property. Next to the numerus clausus of property rights, limiting their number and content, in
the civil law strengthened by the unitary concept of ownership, the number and type of legal objects can
also be characterised as a numerus clausus. The type of object is decisive for the type of applicable property
right. I gave the example of Dutch law in which ownership is defined as the most complete right concerning
a physical thing. Consequently, if the thing is not physical, that particular object cannot be “owned”. This
does not mean that no primary right (in the sense of the maximum of powers, rights, privileges and
immunities) exists, but it is not ownership, but entitlement. The legal object is therefore the qualifier for the
property right to be applied. In classical property law, if an asset could be qualified as a legal object, still
no property right could exist if not a second leading principle had been fulfilled: transparency, demanding
a specific description of the object concerned and publicity (balanced by the demands of privacy). When
looking at the cases discussed above and particularly analysing the new article 567, par. 2, of the Luxemburg
Commercial Code, it seems that — perhaps more implicitly than explicitly and more hesitatingly than
boldly — data have been accepted as a new legal object. The difficulties seem more to arise from the
requirement of specificity than, among other problems, from the classification of data as tangible or non-
tangible.

The approach advocated is of a highly pragmatic nature. Data as falling within the numerus clausus of
legal objects can only be understood from the perspective of Internet technology. New fitting legal concepts
will have to be developed: ownership and revindication must be replaced by control and access; perhaps —
so it might be added — the concept of “transfer” should be replaced by “distribution”. Does this mean that
classical property law is dead? Or even worse: Is ownership, in the words of the legal realist Felix S. Cohen,
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“transcendental nonsense”??’ Certainly not when we look at the traditionally accepted categories of legal
objects. What we see is that classical property law is functioning as a model upon which a new property
law can be built. The development of different conceptions of legal objects, with as a result a different
approach to property rights and the protection they offer, is nothing new. In the past decades we saw the
rise of so-called “constitutional property law”: property law as developed in human rights cases, particularly
flowing from the interpretation of provisions in international treaties and constitutions protecting citizens
against unacceptable expropriation measures. The nature of the legal field (not private law, but
constitutional law) resulted in accepting assets as legal objects, which would not have been qualified
immediately as legal objects under classical property law (e.g. rights to payment of a pension by a pension
fund).? Another new field is European property law, developed by the institutions of the European Union
(flowing from the European treaties, legislative measures and case law). Also here new legal objects have
been accepted as part of the development towards European-autonomous property rights (e.g. emission
rights).?® The acceptance of data as a new legal object is therefore not revolutionary, but the outcome of the
gradual development of property law during the last century in light of changing technological conditions.*®
It can therefore hardly be argued that we see the end of ownership. We only see a changing conception of
ownership, which arises from the acceptance of data as a new legal object and results in a new field of
property law: digital property rights.

27
28

F.S. Cohen, Transcendental nonsense and the functional approach, Columbia Law Review, 1935, p. 809 ff.

For a leading study in the field of constitutional property law see A.J. van der Walt, Constitutional property law
(3. ed.), (Cape Town: Jutta, 2011).

Cf. for an overview of European property law E. Ramaekers, European Union property. From fragments to a
system (Cambridge/Antwerp/Portland: Intersentia, 2013.

Cf. S. van Erp, Fluidity of ownership and the tragedy of hierarchy. A sign of a revolutionary evolution?, European
Property Law Journal 2015, p. 56 ff.
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Implications of the Blockchain Technology for the UNCITRAL Works
Koji Takahashi, Doshisha University Law School, Japan *
1. Overview

The blockchain technology is an algorithm which was invented to create the Bitcoin cryptocurrency
around 2009. Its significance lies in the fact that it has made it possible for a consensus to be reached (at a
practical level) about the evolution of data on an open online network. It thus enables the synchronisation
of distributed ledgers without the involvement of a trusted intermediary. For this reason, the blockchain
technology is often called “the distributed ledger technology” and helps enhance the security and integrity
of data. But the blockchain technology is not just about creating ledgers. It also makes it possible to trade
tokens online on a P2P (peer-to-peer) basis and hold them without the involvement of intermediaries. The
tokens are either cryptocurrency units of self-anchored value or asset-backed tokens, i.e. tokens for which
there exists the underlying asset they represent. While the blockchain technology is capable of a myriad of
applications, its potential is greatest in the areas where disintermediated P2P transactions can be made
possible.

While the Bitcoin’s blockchain is public in the sense that it is a platform open to all who wishes to use
it, there have also been many initiatives to create private blockchain platforms: either consortium type or
fully private type. In common with public blockchains, they generate append-only distributed ledgers via a
chain of blocks. However, unlike public blockchains, they are not open. Thus, consortium blockchains are
a member-only platform where there exists an administrator who grants permissions to one group of
members to make transactions and another (which may overlap with the former) to do the block validation.
In common with public blockchains, however, they dispense with a central registry and operate instead with
synchronised distributed ledgers. Accordingly, both public and consortium blockchains fall within the legal
analysis of the present article, though which particular legal issues arise will depend on the precise
configuration of the particular blockchain such as whether or not it is powered by tokens.! Fully private
blockchains, on the other hand, merely represent the replacement by the adopting organization of its central
database with distributed ledgers. Since it is a purely internal matter of the single organization which adopts
it, fully private blockchains do not fall within the present analysis except for the issue to be discussed at
Ch. 0 below.

In the first half of this article, we will examine the existing UNCITRAL works to see what legal issues
arising from the use of the blockchain technology may be resolved under such works. In the second half,
we will turn to examine a practically significant problem raised by the technology which calls for a globally
unified solution but is untouched by the existing works of UNCITRAL or any other international
organization.

2. Under the Model Law on Electronic Commerce (1996) (EC Model Law), the Model Law on Electronic
Signatures (2001) (ES Model Law) and the Convention on the Use of Electronic Communications in
International Contracts (2005) (EC Convention)

One of the principles guiding UNCITRAL in its works in electronic commerce is the principle of
technology neutrality or technological neutrality, which means that the law should neither require nor
assume the use of a particular technology for communicating or storing information electronically.? The

* 1 wish to record my gratitude to the UNCITRAL Secretariat for hosting me as a visiting scholar while I was

undertaking research on the present topic. It greatly facilitated my understanding of the working of UNCITRAL.

Depending on the consensus algorithm adopted, a private blockchain does not require tokens of self-anchored

value for incentivising the block validation. Even on such a blockchain, it is possible to issue and circulate asset-

based tokens, i.e. tokens for which there exists the underlying asset they represent.

2 See the Guide to Enactment of the Electronic Signatures Model Law (2001) para. 5; the preamble of the
Electronic Communications Convention. In the context of the EC Model law, the expression “media-neutral” is
used to convey the same idea (See the Guide to Enactment of the Electronic Commerce Model Law (1996) para.
24). Only later, has that expression come to be understood as referring more narrowly to non-discrimination
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principle helps ensure that the law is able to accommodate future technological developments. Thus, the
blockchain technology, though not yet invented when those three instruments were created, is not excluded
from their scope of application.

It follows that under the EC Model law, admissibility in evidence or other legal effect may not be
denied to information solely on the ground that it is in the form of a data message stored in a blockchain®
(See Articles 5 and 9). In the context of contracts, an offer and the acceptance of an offer may be expressed
by means of data messages stored on a blockchain (See Article 11, as affirmed by Article 8 of the EC
Convention). The performance of contractual obligations are also subject to the EC Model Law and the EC
Convention.* Article 12 of the EC Convention only mentions the formation of contract but States may,
where appropriate under their legal systems, extend the principle by providing that the performance of a
contract by an automated system may not be denied effect on the sole ground that no natural person
intervened in each of the individual actions carried out by the automated system. This would improve clarity
with respect to a so-called “smart contract.”

The principle of technological neutrality does not mean that any technology can create a data message
which satisfies the paper-based requirements such as those of writing and a signature. Only the technology
capable of fulfilling the purposes and functions of the paper-based requirements can create a data message
which is deemed to meet those requirements. This is called the principle of functional equivalence, another
principle underlying the UNCITRAL works in electronic commerce. Thus, the EC Model law sets out the
conditions which a data message must meet to fulfil the purposes and functions of the paper-based
requirements of writing and a signature (Articles 6 and 7). The ES Model Law elaborates on the conditions
for the signature requirement. A data message stored in a blockchain will be deemed to meet the
requirements of writing and a signature if it satisfies the respective conditions. The EC Model law also
provides that there must exist a reliable assurance as to the integrity of information contained in a data
message before the information is deemed to satisfy the paper-based requirement that it be presented in its
original form (Article 8). The blockchain technology is particularly apt to provide a reliable assurance as to
the integrity of information since it is tamper resistant.

3. Under the Model Law on Electronic Transferable Records (2017) (ETR Model Law) and the
Rotterdam Rules (2008)

Whereas the three instruments examined above deal with data messages, the ETR Model Law deals
with electronic transferable records (Article 1(1)). It sets out the conditions which must be met for an
electronic record to be treated as a transferable document (Article 10). The latter is a document that entitles
the holder to claim the performance of the obligation indicated in the document and to transfer the right to
performance by means of the transfer of that document (Article 2). Bills of lading and warehouse receipts,
for example, are covered. Electronic bills of lading are also covered by the Rotterdam Rules (United Nations
Convention on Contracts for the International Carriage of Goods Wholly or Partly by Sea), which calls
them “negotiable electronic transport records” (See Article 1(15)).

It should, however, be noted that the ETR Model Law is not applicable to cryptocurrencies such as the
Bitcoin because a cryptocurrency holder has no right to claim any performance from anybody.
Cryptocurrencies have self-anchored value because the participants in the underlying blockchain system
are willing to accept them as a means of payment.

between paper and electronic media (See the Guide to Enactment of the Electronic Signatures Model Law (2001)
para. 5).

It is possible to embed metadata in, for example, the Bitcoin’s blockchain, which allows the extra information to
be added to the Bitcoin transactions.

4 Para. 81 of the Guide to Enactment of the Model Law; Article 1(1) of the Convention.

The expression “smart contract” is a misnomer. It is in fact a computer code stored on a blockchain, triggered by
transactions on it and reads and writes data in it: Gideon Greenspan, “Beware the impossible smart contract”
(2016) (http://www.multichain.com/blog/2016/04/beware-impossible-smart-contract/). The “smart contract” will
give rise to a host of new legal issues but its relevance to a contract only lies in the fact that it can automate the
online execution of the part of a contract which says “if A happens, then do B.”
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It should further be noted that an electronic equivalent of securities (such as shares and bonds) is

outside the scope of the ETR Model Law (Article 1(3)). It follows that blockchain-based tokens representing
securities (cryptosecurities) cannot be deemed to be securities under the ETR Model Law. A separate
legislation would be needed to set out conditions for treating them as legally equivalents.
Both the ETR Model Law and the Rotterdam Rules adhere to the principle of technology neutrality. Thus,
the draft explanatory notes for the ETR Model Law explain that reference in the Model Law to electronic
transferable record management systems does not imply the existence of a system administrator or other
form of centralized control.®

Both the ETR Model Law and the Rotterdam Rules also adhere to the principle of functional
equivalence. They set out the conditions which electronic records must satisfy to fulfil the purposes and
functions of the requirements relevant to transferable documents. Among such requirements, most
important is the guarantee of singularity. Since a transferable document embodies the right to claim the
performance of an obligation from another, it is essential to prevent multiple claims from being made on
one and the same obligation. To this end, the law generally requires that there be only one original copy (or
one set of original copies)’ of a transferable document in circulation. In an electronic environment,
providing an absolute guarantee of non-replicability may not be technically feasible since systems may
retain copies of data. The ETR Model Law seeks to prevent multiple claims by requiring the use of a reliable
method to identify an electronic record as the electronic transferable record and establish an exclusive
control of it (Articles 10(1)(b)(i)(ii) and 11(1)(a)).® The Rotterdam Rules, too, treat the exclusive control of
an electronic transport record as functionally equivalent to the possession of a transport document (Article
8(b)). Traditionally, the administrator of an electronic registry has been entrusted to ensure that the relevant
electronic records are subject to the exclusive control of their holders. The blockchain technology is now
capable of replacing such an administrator with an algorithm which guarantees that there is a single true
version of distributed ledgers and ensures that the tokens recorded therein are subject to the exclusive
control of their holders, i.e. the holders of the private keys.® There certainly are possibilities that a private
key is disclosed intentionally or accidentally to two or more persons. More than one person would then
have control over the cryptocurrency units held in the corresponding address. That would not, however,
prevent the control from being characterised as exclusive since those persons have control to the exclusion
of all others.™®

The reliability of the above-mentioned methods will be assessed by adjudicators on an ex post (i.e.
after the occurrence of a dispute) basis. It would, however, be unfortunate if there were no foreseeability as
to which methods would pass the reliability test since the use of such methods would then be deterred. A
thought should, therefore, be given to the possibility of compiling a list of reliable methods on an ex ante
basis. Such a list would need to be reviewed from time to time because neither the configuration of a central
registry nor the algorithm of a blockchain is permanently fixed.

The ETR Model Law also provides that the requirement of a signature may be met by an electronic
transferable record only if a reliable method is used to identify that person (Article 9 on signature). The
draft explanatory notes acknowledge that certain electronic transferable records management systems, such
as those based on distributed ledgers, may identify a signatory by referring to a pseudonym rather than a
real name.! The notes suggest that an identification by a pseudonym and the possibility of linking it to a
real name, if need be, would satisfy the requirement to identify a signatory.’? A remaining question is when

Para. 167 of A/CN.9/920 (2017).

It is an age-old practice to issue and circulate multiple copies of an original bill of lading.

Para. 65 of the draft Explanatory Notes (A/CN.9/920 (2017)).

For details, see Koji Takahashi, “Blockchain Technology and Electronic Bills of Lading” (2016) 22 Journal of

International Maritime Law 202.

The draft Explanatory Notes, supra note 8, also states at para. 95 that the reference to the person in control does

not exclude the possibility of having more than one person exercising control.

1 Para. 60 of A/CN.9/920 (2017). This interpretation is compatible with the understanding expressed in the Guide
to Enactment for the Model Law on Electronic Signatures (2001) which states that the concept of identification
may rely on other characteristics than a name (para. 117).

12 Para. 60 of A/CN.9/920 (2017). The same interpretation may be given to the notion of “identification” of the

© © N o
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it is sufficient to rely solely on a pseudonym and when it is necessary to have the possibility of linking a
pseudonym to a real name. Signatures have a range of purposes.’® To take signatures for endorsements as
an example, where it is sufficient for signatures to establish that endorsements are back to back as under
bills of lading, pseudonyms would be just as good as real names. Where, on the other hand, it is possible to
make a recourse against endorsees as under bills of exchange or promissory notes,'* it will be necessary to
have the possibility of linking pseudonyms to real names. The explanatory notes further suggest that linking
of a pseudonym to a real name may be based on factual elements to be found outside distributed ledger
systems.’® This stands to reason since sensitive information is not supposed to be stored on open ledgers.

4. Under the Model Law on Secured Transactions (2016) (ST Model Law)

Another existing work of the UNCITRAL which has relevance to the blockchain technology is the ST
Model Law. Any asset having market value will generate demand for use as a collateral. In the light of the
categorization of assets adopted by the ST Model Law, it will be convenient to classify blockchain-related
assets into four groups: receivables denominated in a cryptocurrency, the units of cryptocurrencies,
blockchain-based tokens representing negotiable documents, and blockchain-based tokens representing
securities. After examining the creation and effects of security rights in those assets under the ST Model
Law, we will turn our attention to the question whether a blockchain-based distributed-ledger platform may
serve as a Registry within the meaning of the ST Model Law. The latter question can arise irrespective of
whether the asset itself in which security rights are created is related to the blockchain.

(a) Receivables denominated in a cryptocurrency™®

The ST Model Law is applicable to security rights in “movable assets” (Article 1(1)). The words
“movable asset” are defined broadly as a tangible or intangible asset, other than immovable property
(Article 2(u)). Receivables are thus a “movable asset.” The ST Model Law contains a number of special
rules for security rights in receivables (e.g. Article on contractual limitations on the creation of security
rights; Articles 61 to 67 on the rights and obligations of third-party obligors). Such rules as well as the
general rules contained in the ST Model Law would also be applicable to a receivable denominated in a
cryptocurrency.

A right to payment of funds credited to a bank account is a receivable in the ordinary use of the word.
But it is excluded from the definition of “receivable” under the ST Model Law (Article 2(dd)) as the latter
contains a special set of rules for bank deposits (Article 25 on effectiveness against third parties and Article
47 on priority). If any bank should (by clearing regulatory hurdles) accept deposits in a cryptocurrency,
those rules would be applicable to them. Are they also applicable to cryptocurrency units deposited with an
online wallet provider? The answer depends on whether the provider falls within the expression “authorized
deposit taking institution” within the meaning of Article 2(c) which defines the expression “bank account.”
If it is possible to give a broad and non-technical interpretation to those two expressions,!’ an online wallet
provider may qualify to be an “authorized deposit taking institution” where it is authorized by law to receive
the deposit of cryptocurrencies.

person in exclusive control of an electronic transferable record, a requirement which must be met to establish
functional equivalence to the possession of a transferable document (draft Article 11(1) on control).

See the Guide to Enactment for the Model Law on Electronic Signatures (2001) para. 29.

See Articles 15 and 77 of the Convention Providing a Uniform Law For Bills of Exchange and Promissory Notes
(1930).

% Para. 60 of A/CN.9/920 (2017).

1% 1 wish to record my gratitude to Marek Dubovec for his helpful comments on this and next sections. Any
remaining misconceptions are mine.

The enacting State may alternatively wish to consider, as suggested by the draft Guide to Enactment of the Model
Law (A/CN.9/WG.VI/WP.73, para. 39) as a possibility, replacing the term “authorized deposit-taking institution”
with a generic term broad enough to include any institution authorized to receive deposits.
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(b) Units of cryptocurrencies

We are here concerned with the creation and effects under the ST Model Law of security rights in
cryptocurrency units themselves rather than in a receivable denominated in a cryptocurrency. The practice
of granting a consensual lien on cryptocurrency units already exists in financed purchases of them on an
exchange.!®

The ST Model Law provides that any type of movable asset may be encumbered (Article 8(a)) by a
security agreement. Cryptocurrency units are a “movable asset,” defined broadly by the ST Model Law as
a tangible or intangible asset other than immovable property (Article 2(u)).

In order to create a security right under the ST Model Law, the grantor must have power to do so but
does not have to be the owner of the encumbered asset (Article 6 (1)). Indeed, it will not be necessary for
the asset to qualify for an object of ownership!® since security rights need only to capture the value of the
asset.

The encumbered asset must be described in the security agreement “in a manner that reasonably allows
their identification” (Article 9(1)). This standard is met by a broad description which indicates that the
encumbered assets consist of all the grantor’s movable assets within a generic category (Article 9(2)).% It
follows that a general description “all cryptocurrency” would suffice.

Where a security right is created in cryptocurrency units, the next question which arises is how to
make it effective against third parties. One possibility is the registration of a notice with respect to the
security right in the Registry (Article 18(1)). Another possibility, the possession of the encumbered asset,
is only available to tangible assets under the ST Model Law (Article 18(2)). The ST Model Law being
merely a model for legislation, the enacting State may wish to make an exception for cryptocurrency units
by equating the possession of a private key for cryptocurrency units to the possession of a tangible asset.
The rationale for Article 18(2) is that the transfer of possession of the encumbered tangible asset eliminates
the risk that third parties will be misled into thinking that the grantor holds unencumbered title to the asset.?!
The same risk may be avoided where encumbered cryptocurrency units have been transferred to an address
for which the secured creditor possesses the private key.?

Under the ST Model Law, the word “money” is defined as currency authorized as legal tender by a
State (Article 2(t)). A cryptocurrency would be capable of meeting this definition if any State authorized it
as its legal tender.”® However, “money” is supposed to be a tangible asset under the ST Model Law (See
Article 2(11)).* Consequently, the special rules for preserving negotiability of “money” contained in the ST
Model Law (Article 48 on priority) are not applicable to cryptocurrencies. It follows that where
cryptocurrency units are subject to a blanket security right covering all of the granter’s movable assets®
which has been made effective against third parties by registration,?® the transferee would acquire them

18
19

See e.g. para. 3 of the terms of service of Bitfinex.com (https://www.bitfinex.com/terms).

As examined infra at ch. 0, whether cryptocurrency units qualify for an object of ownership would currently be

an open question under most legal systems.

2 See also the UNCITRAL Legislative Guide on Secured Transactions (2007) chap. II, para. 58 (p. 79), which
notes that many legal systems allow encumbered assets to be described in general terms, acknowledging that
specific identification of individual items may not be practical or even possible for certain assets.

2 See ibid., chap. 11, para. 47 (p. 114).

2 See ibid., chap. I, paras. 80 and 81 (p. 50), where it is observed that in some States, control over intangible assets

is treated as a notional possession of them since it achieves the ends comparable to those attained by the

possession of tangible assets.

One possibility is to authorise an existing cryptocurrency as a legal tender. There is also the idea of issuing the

money of central bank on a blockchain ledger, which has been considered in a number of countries. The latter

type of money should, however, be seen as receivables against the central bank denominated in a cryptocurrency

and accordingly would fall within the foregoing analysis at Ch. 0.

As seen above, a bank deposit is subject to another set of special rules.

% See Article 9(2).

% See Article 18(1) as well as the Model Registry Provisions Article 11(2).

23

24

85



subject to the security right (See Article 34(1) on priority). This is so even if the transferee has no knowledge
of the security right. It has been pointed out that a similar result arises under Article 9 of the U.S. Uniform
Commercial Code, which has been considered problematic.?’” The ST Model Law would need to be
amended if it is thought that cryptocurrencies ought to benefit from rules similar to those for money. In the
meantime, the ST Model Law being merely a model, the enacting State may wish to devise special rules
for cryptocurrency units to preserve their negotiability.

(c) Blockchain-based tokens representing negotiable documents

The ST Model Law contains a set of special rules for “negotiable documents™?® (e.g. Article 16 on
creation, Article 26 on effectiveness against third parties, Article 49 on priority and Article 85(2) on the
applicable law). But since “negotiable documents” are supposed to be a tangible asset under the ST Model
Law (See Article 2(11)),? electronic negotiable documents, including blockchain-based tokens representing
negotiable documents, are not subject to the special rules for “negotiable documents.” They instead fall
within the concept of “intangible asset”, which is defined as “any movable asset other than a tangible asset”
(Article 2(p)). But it is in practice pointless to create a security right in an electronic negotiable document
unless it is extended, by virtue of the applicable law, to the tangible asset covered by the document (This
indeed is what Article 16 does to “negotiable documents”, i.e. paper documents). Furthermore, as a result
of the non-applicability of Article 49(3) (a provision for preserving the negotiability of “negotiable
documents®), a problem similar to that outlined above in the context of cryptocurrency units would arise
with respect to electronic negotiable documents.

To avoid those problems, the enacting State may wish to extend the application of the special rules for
“negotiable documents” to electronic negotiable documents. The adoption of the ETR Model Law would
have the desired effect so far as the issues are covered by it.*! This is because the ETR Model Law seeks to
bridge the divide between the paper world and the electronic world by extending the application of paper-
based rules to an electronic record which satisfies the requirements for functional equivalence to the
corresponding “transferable document” as set out in Article 10 of the ETR Model Law (hereafter
“qualifying electronic transferable record”). It should be noted that, as examined above, a blockchain-based
token, too, can be a qualifying electronic transferable record. It should also be noted that the notion of
“transferable documents” under the ETR Model Law largely overlaps with that of “negotiable documents”
under the ST Model Law. It follows that a security interest created in a qualifying electronic transferable
record would be extended to the tangible asset covered by it by virtue of Article 16 of the ST Model Law.
The requirement of “possession” of a “negotiable document” under Articles 26, 49 and 85(2) under the ST
Model Law would be met by the “exclusive control” (Article 11 of the ETR Model Law) of a qualifying
electronic transferable record. Consequently, Article 49(3) (the provision for preserving the negotiability of
“negotiable documents™) would also be applicable to a qualifying electronic transferable record under
“exclusive control,” which avoids the problem identified above. But the determination of “the State in
which the document is located” under Article 85(2) is not assisted by the ETR Model Law since the latter
contains no provision for determining the place in which an electronic negotiable document is deemed to
be located.

2 See e.g. Bob Lawless, “Is UCC  Article 9 the  Achilles Heel of  Bitcoin?”

(http://www.creditslips.org/creditslips/2014/03/is-ucc-article-9-the-achilles-heel-of-bitcoin.html)  (2014); Jeanne

Schroeder, “Bitcoin and the Uniform Commercial Code” (2015-2016) 24 U. Miami Bus. L. Rev. 1.

The Model Law contains no definition of this term. According to the Legislative Guide on Secured Transactions,

Introduction, para. 20 (p. 10), it means a document, such as a warehouse receipt or a bill of lading, that embodies

a right to delivery of tangible assets and satisfies the requirements for negotiability under the law governing

negotiable documents.

The Legislative Guide on Secured Transactions, too, was prepared against the background of paper-form

negotiable documents (ibid., p. 11 at fn. 25).

% See ibid., ch. V, para. 167 (p. 228).

3 At its 50" session (July 2017), the UNCITRAL has decided that the Guide to Enactment of the Model Law on
Secured Transactions should state that States adopting both model laws ought to consider their relationships,
leaving the States to make their own analysis.
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(d) Blockchain-based tokens representing securities

Under the ST Model Law, “non-intermediated securities” are securities (i.e. shares and bonds)* other
than those credited to a securities account (Article 2(w)). “Securities account” is in turn defined as meaning
an account maintained by an intermediary to which securities may be credited or debited (Article 2(ii)). A
blockchain would make it possible to trade securities on a P2P basis and hold them without the involvement
of a trusted intermediary. Blockchain-based tokens representing securities (cryptosecurities) would,
therefore, be “non-intermediated securities.” They are also unrepresented by a “certificate”, which under
the ST Model Law refers only to a tangible document subject to physical possession.® It follows that
cryptosecurities would fall within the definition of “uncertificated non-intermediated securities” (Article 2
(mm)). They would accordingly be subject to special rules for such securities as contained in the ST Model
Law (Article 27 on effectiveness against third parties and Article 51 on priority). Thus, a security right in
cryptosecurities is made effective against third parties by the conclusion of a control agreement (between
the grantor, the secured creditor and the issuer) (See Article 27) and has priority over a security right in the
same cryptosecurities for which registration is made in the Registry (See Article 51(3)).

(e) Use of a blockchain-based distributed-ledger platform as a Registry for security rights

Under the ST Model Law, the registration of a notice in the Registry renders the security right effective
against third parties (Article 18(1)). Can a distributed-ledger platform serve as a Registry?

The ST Model Law contains in Chapter IV a set of rules called “Model Registry Provisions.” Those
rules envisage the existence of a registrar who administers the Registry (Article 27). Public blockchains are
not administered by any specific person and accordingly would not fit this profile. The administrator of a
private blockchain may, on the other hand, be appointed by the enacting State to be a registrar under
Article 27. Through the power of appointment and dismissal, the enacting State is ultimately in charge of
the Registry’s operation. It would in fact be unlikely for any State to put faith in public blockchains since
they are not controlled by any specific entity. Besides, the consensus algorithm of a public blockchain which
relies on the “longest chain rule” is incompatible with the provisions in Article 13. The former leaves the
possibility that in the event of a fork, records in a chain will be abandoned in favour of those in another
chain which eventually becomes longer. The latter, on the other hand, makes the registration of a notice
effective when the information in the notice is entered into the Registry record and provides that the
information must be entered in the order in which each notice is submitted. With a private blockchain, it
should be possible to devise a consensus algorithm compatible with the provisions in Article 13.
Furthermore, blockchain ledgers, which are an append-only log, are perfect to fulfil the requirement that
the Registry must preserve all information contained in the record (Article 29(2)). It follows that distributed
ledgers on a private blockchain platform may serve as a Registry.

5. Proprietary restitution of blockchain-based tokens

Having examined the existing works of UNCITRAL, we will now turn our attention to a problem
which is untouched by UNCITRAL or any other international organizations. There are a number of
circumstances which raise the question whether it is possible to obtain the restitution of blockchain-based
tokens by means of proprietary claims. Among the private-law issues arising from the use of the blockchain
technology, uncertainty over the availability of such claims seems to be a problem of particular significance.
It also calls for a globally unified solution.

What follows will illustrate the problem, outline the legal bases of claims which may be made, and
identify the issues involved in such claims. It will then explain why the problem calls for a globally unified
solution and consider what approach should be taken to make a uniform law.

% See para. 54 of the draft Guide to Enactment (A/CN.9/WG.VI/WP.73).
3 Ibid., para. 40.
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(a) Illustration of the problem

The pre-existing forms of electronic money, which are often in the shape of pre-paid cards, provide
the holders with credits redeemable from the issuers. Accordingly, most legal problems may be handled
under the law of obligations. By contrast, holding cryptocurrency does not by itself entitle the holder to any
claim against anybody. Accordingly, proprietary issues become more important.

The significance of proprietary issues is most evident where insolvency hits the holder of
cryptocurrency units who, in a variety of circumstances, is under obligation to return the units to another
person. That other person may join other creditors in the insolvency proceedings, which would usually yield
to him only a partial recovery. But if he could make a proprietary claim to obtain the restitution of the units,
he would be able to make a full recovery.® The availability of such a claim is, however, currently unclear.
The problem arises in a number of circumstances such as those described in Cases 1 to 3 below.

Case 1: Theft of cryptocurrency units.

Suppose that cryptocurrency units have been stolen by means of, for example, malware and then
transferred to third parties. The original holder may have a claim in tort for damages covering the value
of the stolen units against the thief or against a mala fide transferee. But it would not lead to a full
recovery in the case of insolvency of the thief or transferee. If the original holder has a proprietary
claim for the restitution of the units, he will be able to obtain a full recovery.

Case 2: Mistaken remittance of cryptocurrency units.

Suppose that cryptocurrency units have been mistakenly remitted to a wrong address or in a wrong
quantity. The sender may have a personal claim against the recipient in unjust enrichment for the
restitution of the value of the units. But it would not lead to a full recovery if the recipient has become
insolvent. If the sender has a proprietary claim for the restitution of the units, he will be able to obtain
a full recovery.

Case 3: Entrusting of cryptocurrency units to another person.

While the blockchain technology allows cryptocurrency units to be held and traded without the
involvement of intermediaries, the users may opt to entrust ancillary service providers with their
cryptocurrency units for reasons of convenience. Thus, instead of holding their cryptocurrency units
themselves, some may use an online wallet, entrusting their units to the wallet provider. Again, many
users of cryptocurrencies buy and sell them through an online exchange and in the course of
transactions entrust the exchange provider with their cryptocurrency units. These customers would
have a contractual claim for the return of their cryptocurrency units or their value from the provider of
wallet or exchange. But it would not lead to a full recovery if the provider becomes insolvent. If the
customer has a proprietary claim for the restitution of the units, he will be able to obtain a full recovery.

There is a real case in point. Mt.Gox was once the world’s biggest provider of a Bitcoin exchange. It
became insolvent and entered into winding-up proceedings. Most of the creditors were its former customers
who had entrusted it with bitcoins and/or fiat currencies. One of them filed a suit against the insolvency
representative, seeking a full recovery of the bitcoin units of which, or the value of which, he had a
contractual right to return from Mt.Gox. He did so by asserting ownership over them rather than making a
personal contractual claim.®

The proprietary issues also have practical significance outside the context of insolvency. Thus, if
cryptocurrency units have been seized by a creditor of the holder, the person who has a proprietary claim

% 1t should be noted that for creditors who have no proprietary claim for restitution, there remains the possibility
of obtaining priority over other creditors conferred by a statutory lien.
% For the outcome of the case, see infira ch. 0.
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for the restitution of the units would be able to challenge the seizure. Such situations can also arise from a
number of circumstances including those described in Cases 1 to 3 above.

The significance of the proprietary issues extends beyond cryptocurrencies to non-monetary tokens
which may be traded and held on a blockchain, such as those representing securities (cryptosecurities),
those for controlling domain names and those used in an ICO (Initial Coin Offering).®” Circumstances
analogous to those described in Cases 1 to 3 above will raise the question whether it is possible to obtain
their restitution by means of proprietary claims.

(b) Legal bases of proprietary claims for restitution

A proprietary restitutionary claim may most obviously be based on ownership. The legal systems
which have inherited the Roman law concept of ownership, dominium, would allow an action to be filed
for rei vindicatio (vindication of property: an owner’s claim against the possessor for the return of the
property)*® which may be made outside insolvency proceedings. The plaintiff’s claim in the Mt.Gox case
outlined above falls within this category.

For other legal systems, notably common law systems, rei vindicatio is an alien concept. Thus, in the
English common law, the tort of conversion fills the gap of the missing vindicatio. Although nominally
tortious, it has become the remedy to protect the ownership of goods.* The delivery of the goods may be
ordered at the discretion of the court,*® which will be exercised where the defendant is insolvent.*

In some legal systems, a proprietary restitutionary claim may alternatively be made on the basis of a
resulting or constructive trust. Where the claimant can show that he has an equitable proprietary interest in
property that is in the possession of the defendant, the court may declare that the property is held on trust
for the claimant and it will order the defendant to transfer this property in specie to the claimant.*> Many
claims to a resulting or constructive trust are motivated by the principle that property held by the bankrupt
on trust for another person does not form part of the bankrupt’s estate.** Thus, in Re Goldcorp Exchange
Ltd,* a dealer in gold became insolvent and its customers sought a declaration that the dealer had held
bullion on trust for them. In another case, Chase Manhattan v. Israel-British Bank,* a transfer of a dollar-
denominated bank deposit was made in error and the transferee was subsequently would up. The transferor
sought a declaration that the transferee had become a trustee of the paid sum for the transferor. It can be
anticipated that a claim to a resulting or constructive trust will be triggered to obtain the restitution of
blockchain-based tokens in such circumstances as those described in Cases 1 to 3 above.

(c) Issues involved in the claims of different legal bases

Where an ownership-based vindicatio claim is made to seek the restitution of blockchain-based tokens,
the first issue which must be addressed is whether such tokens qualify to be an object of ownership. Thus,

% See e.g. Philipp Paech, “Securities, intermediation and the blockchain: an inevitable choice between liquidity

and legal certainty?” (2016) 21(4) Unif Law Rev 612, 637.

It is a means of raising capital which IT start-ups have begun to use. They issue and sell coins (tokens) on a

blockchain which entitle the holders to receive services and dividends from them. Besides the private-law issues

examined by this article, this method raises regulatory issues: See e.g. the U.S. Securities and Exchange

Commission, “Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934: The

DAO” (Release No. 81207 / July 25, 2017).

%8 e.g. section 985 of the German BGB (Civil Code).

% OBG Ltd v Allan [2007] UKHL 21, para. 308 (House of Lords). See also Andrew Burrows (ed.) English Private
Law (3"ed., 2013) paras. 17.304 and 17.309 [Donal Nolan and John Davies].

% Torts (Interference with Goods) Act 1977, s 3.

41 See Richard Calnan, Proprietary Rights and Insolvency (2™ ed., 2016) para. 2.108.

4 See e.g. Boscawen v Bajwa [1996] 1 WLR 328, 335 (English Court of Appeal); Giumelli v Giumelli (1999) 196
CLR 101 [3] (High Court of Australia).

4 Andrew Burrows (ed.) English Private Law (3" ed., 2013) para. 4.152 [William Swadling].

4 119951 1 AC 74 (Privy Council).

% [1981] Ch 105 (English High Court).
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in the Mt.Gox case outlined above, the Tokyo District Court dismissed the claim by denying that bitcoin
units could be an object of ownership.*® The court’s reasoning rested on a formal analysis as it relied on the
Japanese law concept of “shoyiiken,” a concept which signifies ownership but is statutorily limited to
tangibles as its objects. Some legal systems, like Japanese law, restrict the object of ownership to tangibles
while others extend it to intangibles.*’ In the systems which belong to the latter camp, the exact category of
intangibles which qualify as an object of ownership may not be set in stone. In the legal systems which
currently restricts the object of ownership to tangibles, whether the law should remain static is another
question. The blockchain-based tokens may compel the legislature and judiciary in each State to consider
de lege ferenda (with a view to the future law) whether their concept of ownership should embrace them.*®

A case may be made for treating certain kinds of them as being an object of ownership by
distinguishing them from other digital assets or data on account of, infer alia, their amenability to exclusive
control by the holders.*

The same issue will arise where the restitution of blockchain-based tokens is claimed in tort of
conversion.® It has been litigated whether the remedy of conversion is available to protect intangibles such
as choses in action,®® information in a database® and domain names.>® The blockchain-based tokens will be
a latest addition to this list.

If blockchain-based tokens, or certain kinds of them, qualify to be an object of ownership, the next
question to be addressed is what should be the test for determining the owner. It would accord with the
intuition of many users of such tokens to consider that the holder of the private key for the address at which
tokens are held owns them. This intuition presumably stems from the fact that the holder of the private key
has an exclusive control over the tokens. But the rule cannot be as simple. For one thing, there are situations
which require an elaboration of what it means to be the holder of a private key as where the private key has
been intentionally or accidentally disclosed to two or more persons. For another, there may be circumstances
in which it is thought that an ownership-based claim for the restitution of tokens should be allowed against
the present holder. Each of the circumstances described in Cases 1 to 3 above merits consideration in this
light. Thus, the case for allowing such a claim may be considered to be stronger where the holder is a thief
(Case 1) or an online wallet provider (Case 3) than in other situations. Such circumstances as described by
Cases 1 and 2 would also raise the questions whether the nemo dat rule (that no one can give a better title
than he himself has) should prevail and when exceptions, if any, should be made.**

% The judgment of the Tokyo District Court on 5 August 2015 (2015WLIJPCA08058001).

4 Akkermans classifies German and Dutch laws into the former category, while French law in the latter (Bram

Akkermans “Property Law” in Jaap Hage & Bram Akkermans (ed.) Introduction to Law (2014) 71, 78). Von Bar

and Drobnig add Greek law to the former camp and the laws of Portugal, Italy, Austria, Belgium, Spain, Sweden,

and Scotland to the latter (Christian von Bar and Ulrich Drobnig, The Interaction of Contract Law and Tort and

Property Law in Europe A Comparative Study (2004) 317).

For academic discussions, see e.g. Shawn Bayern, “Dynamic Common Law and Technological Change: The

Classification of Bitcoin” 71 Wash & Lee L Rev Online (2014) 22, 34; Joshua Fairfield, “BitProperty” 88 S. Cal.

L. Rev. 805 (2015); David Quest, “Taking security over bitcoins and other virtual currency” (2015) 7 JIBFL 401;

Matthew Lavy & Daniel Khoo, “Who Owns Blockchains? An English Legal Analysis”

(http://sclbc.zehuti.co.uk/site.aspx?i=ed47875 (2016).
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Sjef van Erp, “Comparative Property Law” in Mathias Reimann & Reinhard Zimmermann (eds), Oxford

Handbook of Comparative Law (2006) 1044 at 1062, notes that what qualifies as an object of property law is a

fundamental property law question which is as pressing in the civil law systems as in the common law systems.

The author cites domain names, the right to use a wireless network and emissions quota as examples of possible

new objects.

51 OBG v Allan [2007] UKHL 21 (House of Lords).

%2 Your Response Limited [2014] EWCA Civ 281 (English Court of Appeal).

% Kremen v Cohen, 337 F 3d 1024 (2003) (U.S. Court of Appeals for the Ninth Circuit).

® For a consideration under English law, see Joanna Perkins and Jennifer Enwezor, “The legal aspect of virtual
currencies” [2016] 10 JIBFL 569.
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Where a proprietary claim arising from a resulting or constructive trust is made to seek the restitution
of blockchain-based tokens, it is not necessary to consider whether such tokens can be an object of
ownership in the sense of a source of vindiatio claim. Intangible assets are capable of being trust property®®
and so will be blockchain-based tokens. But another issue, no less difficult, will arise: under what
circumstances the holder of blockchain-based tokens is deemed to hold them on trust for the claimant.

Whether the claim for restitution is based on ownership or arises from a resulting or constructive trust,
it gives rise to the additional question, namely in what way the tokens must be identified. If specific
identification were required, it would have to be possible to technically trace the tokens of which restitution
is sought. The transactions of blockchain-based tokens are traceable since they are recorded immutably in
the blockchain. This should make the task of identification of blockchain-based tokens easier than would
be the case with tangible goods. It should, however, be noted that while transactions are traceable on a
blockchain, tokens are less so unless they are individually coloured. Consequently, it will often be difficult
to specifically identify the tokens of which restitution is sought. It is important, however, to realise that
what matters in law is not technical traceability but normative traceability. To affirm normative traceability,
it may be enough to be able to say that the person from whom the restitution is sought could be deemed to
hold all or part of the units of which the restitution is sought. To illustrate the point by an easy case, suppose
that Alice had 70 units at her address. Bob has stolen them through a phishing attack and transferred them
to his address in which they have been mixed up with the 30 units he had held there. Unless the stolen 70
units had been coloured, it will not be technically possible to say which of the 100 units Bob now holds at
his address are originally Alice’s. It is, however, possible to say that Bob holds the stolen 70 units. The
question will certainly become more difficult if Bob makes a transfer from his address. But it may be
possible to normatively trace the stolen units up to some point.

(d) Why the problem calls for a globally unified solution

If each national legal system is left to its own device, divergent positions may emerge over each of the
issues examined above. Thus, legal systems may come to differ as to whether blockchain-based tokens
qualify as an object of ownership and what are the tests for determining owners. Although legal uncertainty
arising from divergence among national laws may be mitigated if the governing law is predictable, it is not
clear for reasons examined below what law governs proprietary claims for the restitution of tokens on a
public blockchain. The lack of clarity and predictability of governing law, coupled with the novelty and
practical significance of the problem, makes a strong case for a globally unified solution.

New issues of contract law, by contrast, do not immediately call for a globally unified solution. Rather,
there is a lot to be said for leaving them to be dealt with by each domestic law for the time being. This is
because party autonomy is well established as a principle of choice of law for contractual issues.® It allows
contracting parties to choose the legal systems which they find will provide the best rules for their contract.
This provides legal certainty for the parties and may at the same time motivate the national law makers to
compete with each other with a view to making their legal system attractive for parties’ choice. When
favoured rules eventually emerge, an international unification may then be attempted along such rules.

For proprietary issues, party autonomy is generally not accepted as a choice-of-law principle. In the
first place, it is unworkable between the parties whose relationships are not contractual except to the extent
ex post (after the event) choice is permitted. Furthermore, the freedom of parties to choose the governing
law by agreement can produce the fragmentation of governing law among different pairs of parties. Such a
result might not be seen so unpalatable in the eyes of some legal systems, typically common law systems,
which handle proprietary questions relatively, namely by asking which of the two competing litigants has
the better right. On the other hand, the legal systems which have inherited the Roman law concept of

% With respect to an emissions quota, see Armstrong DLW GmbH v Winnington Networks Ltd [2012] EWHC 10.
More generally, equitable property interests can be created over assets which the common law does not regard
as property: See Calnan, supra note 41, para. 2.69.

As reflected in Article 2 of the Hague Principles on Choice of Law in International Commercial Contracts, a text
which has been endorsed by UNCITRAL (Report of the 48th session (2015) A/70/17 para. 240).
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ownership, dominium, would favour the absolute exclusivity, or the erga omnes (“towards everyone”)
effect, of ownership. It is true that this conceptual absoluteness tolerates some relativism to creep in at the
evidential level due to difficulties of proof:®” since the perfect proof of ownership tracing up all prior
transactions to the first owner would be difficult or impossible, it is described as a devil’s proof (“probatio
diabolica™). At the choice-of-law level, however, it makes more sense to specify a single law for
determining ownership irrespective of who, among a number of stakeholders, are the litigants in a particular
case.

With respect to tangible goods, it is well established that proprietary issues are governed by the law of
the country where it is situated (/ex situs). With respect to intangibles, of which blockchain-based tokens
are an example, choice-of-law rules are far from settled. With respect to an emissions quota, which is
financially valuable data like a blockchain-based token, it has been suggested that the proprietary issues
should be subject to the law of the country where it is registered.® This connecting factor does not work
with a blockchain-based token since it is not registered on a national registry. Where a consortium
blockchain is used, it may be possible to ascertain the law of the country with which it is most closely
connected by having regard to the country in which it is administered. On the other hand, a public
blockchain is not administered by any specific entity and the tokens are recorded on ledgers which are
distributed on a borderless network. This makes it difficult to localize tokens on a public blockchain and
consequently renders the governing law of their ownership unclear.

The same problem of uncertainty exists where a restitutionary claim is made for the tort of conversion.
It has been suggested that the claim should be characterized as proprietary for choice-of-law purposes since,
although it is nominally tortious, property rights are ultimately at stake.®® As seen above, this
characterization does not lead to clear choice-of-law rules where tokens on a public blockchain are the
object of the claim.

The governing law of a proprietary restitutionary claim arising from a resulting or constructive trust is
no clearer. Some have argued that it should be specified by the choice-of-law rules for unjust enrichment®
on the ground that constructive trusts arise in response to unjust enrichment.®* Others have argued that the
proper characterisation is proprietary on the ground that the issue of whether property is impressed with a
trust lies at the heart of such a claim.® Whichever characterization is adopted, the governing law is not clear
where tokens on a public blockchain are the object of the claim. Thus, we have seen above that the
proprietary characterization would not lead to clear choice-of-law rules. The characterization of unjust
enrichment would result in the application of the law of the place of enrichment.®® In the case of transfer to
an address on a public blockchain, the place of enrichment is unclear since the blockchain is borderless.
This may be contrasted with the case of transfer of deposit to a bank account. The place of enrichment
would then be easily identifiable through the geographical location of the branch office with which the
account is held.

" Peter Birks, “The Roman Law Concept of Dominium and the Idea of Absolute Ownership” (1985) Acta Juridica
1, 28.

% Koji Takahashi, “Conflict of Laws in Emissions Trading” (2011) 13 Yearbook of Private International Law 145.

% James Fawcett & Janeen Carruthers, Cheshire, North & Fawcett Private International Law (14" ed., 2008) 794

and 821.

This characterisation seems, however, unsupportable in the context of the Rome II Regulation which contains
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Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations) indicates

that it is concerned with personal remedies rather than proprietary remedies. See e.g. Adeline Chong, “Choice of

Law for Unjust Enrichment/Restitution and the Rome II Regulation” (2008) 57 ICLQ 863. For a contrary view,

see e.g. Peter Huber (ed.) Rome II Regulation (2011) Art. 1 para. 26 [Ivo Bach].

See e.g. George Panagopoulos, Restitution in Private International Law (2000) 70.

See e.g. Adeline Chong, “The Common Law Choice of Law Rules for Resulting and Constructive Trusts” (2005)

54 ICLQ 855.
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(e) Approach to a uniform law making

We have seen above various circumstances in which proprietary claims may be made to obtain the
restitution of blockchain-based tokens. We have found that uncertainty over the availability of such claims
is a significant problem. We have further seen a strong case for devising a globally unified solution to that
problem. A globally unified solution may be formulated by an instrument in the form of a convention or
model law. We will now consider what should be the approach to making a uniform law instrument.

As we have seen, there are divergent legal bases on which proprietary restitutionary claims may be
made under the existing legal systems. Thus, some legal systems allow a claim for rei vindicatio based on
ownership while others require a similar claim to be framed in the tort of conversion. Some legal systems
know the principle of a resulting or constructive trust while others do not. It follows that if a uniform law
uses the expression of rei vindicatio, it risks alienating States in whose legal systems this concept is
unknown. The same is true if a uniform law uses any other terms of art such as the tort of conversion,
resulting trust and constructive trust. A uniform law should instead choose neutral terms or, in their absence,
use terms in a non-technical sense. Thus, if the English word “ownership” is used, care should be taken not
to equate it with a notion of any particular legal system such as the French propriété,* German Eigentum,®®
Japanese shoyiiken®™ and indeed the English law concept of ownership.®” Again, if the expression
“proprietary restitutionary claim” is used, the uniform law should steer clear of the dogmatic debate in
English law over whether its cause of action is unjust enrichment or the vindication of a property right.®
This stance would also accommodate the legal systems, typically civil law systems, which do not grant
proprietary remedies in response to unjust enrichment.®

By choosing neutral terms or using terms in a non-technical sense, a uniform law can avoid getting
mired in doctrinal debates prevailing in the existing legal systems. There is indeed no need for a uniform
law to address the issues involved in the claims of different legal bases as identified in the foregoing
analysis, at any event in the context of the specific domestic legal systems in which they arise. Thus, it is
not the task of a uniform law to address whether, for example, the Japanese law concept of shoyiiken should
cover bitcoin units. What a uniform law instead should do is to prescribe the results for a selection of
circumstances which each legal system should produce.” It should thus address whether proprietary
restitution should be permitted in such circumstances as those described in Cases 1 to 3 above. Even if it
should happen that after a careful consideration, the drafters decide not to grant proprietary restitution in
any of such circumstances, it would still be better to enunciate the position than leaving it uncertain.

Once a uniform law has been formulated, the enacting States have options: either (1) work out how to
reconcile the prescribed results with its existing legal framework or (2) introduce the uniform law as
containing a sui generis framework. The option (2) would be difficult if the existing law had already
produced legislation or a body of case law on the subject matter. But it may be a viable option with respect
to a novel asset like blockchain-based tokens.

Finally, it will be necessary to say a few words about execution procedure. When it comes to the
execution of a decision allowing a proprietary claim for the restitution of blockchain-based tokens, it will
be necessary to have them transferred to the successful claimant by way of obtaining the private key. The

8 Article 544 of the French Code civil.

8 Section 903 of the German BGB (Civil Code).

8  Article 206 of the Minpo (Japanese Civil Code).

7 1t is an elusive concept but is conventionally defined as the residue of legal rights in an asset remaining in a
person after specific rights over the asset have been granted to others. See Ewan McKendrick & Roy Goode,
Goode on Commercial Law (4" ed. 2010) 34.

8 See e.g. Graham Virgo, The Principles of the Law of Restitution (3" ed., 2015) 7.

8  George Panagopoulos, Restitution in Private International Law (2000) 61.

" This approach to a uniform law making is described as a functional approach and favoured by Hideki Kanda,
“Methodology of Harmonization and Modernization of Legal Rules on Secured Transactions -- Legal, Functional
or Otherwise?” (a paper delivered at the UNCITRAL Fourth International Colloquium on Secured Transactions
(2017), available at the UNCITRAL website).
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process may encounter difficulties where the defendant resists disclosing the key. In some legal systems, a
compulsory mechanism such as the threat of sanctions for contempt of court may be available to compel
disclosure. Where the key is stored in a tangible medium such as a hard disc or paper, the seizure of the
medium may be possible under some legal systems. It would not be necessary for a uniform law to
harmonise this aspect of law since, as with other procedural issues, the method of execution may be left to
the lex fori, i.e. the law of the place where the procedure is to be taken.

6. Concluding remarks

The legal issues which we have examined above are diverse. Some of them concern the use of
distributed ledgers generated by the blockchain technology such as the legal effects of data messages
recorded therein. As well as generating distributed ledgers, the blockchain technology makes it possible to
trade tokens online on a P2P basis and hold them without the involvement of intermediaries. Those tokens
are an object of unprecedented type. Thus, bitcoin units, for example, only exist conceptually as an entry in
a blockchain address. They cannot be copied or stored in a tangible medium since there is no such thing as
a string of alphanumeric characters for each of the units: what can be stored is rather the private keys to
reassign them.” Such unique features’ of blockchain-based tokens are a rich source of novel legal issues.

In the first half of this article, we have examined the existing UNCITRAL works to see what legal
issues raised by the blockchain technology may be resolved under them. With principles such as those of
technological neutrality and functional equivalence, the existing works are flexible enough to accommodate
the blockchain technology. While there are a few unanticipated issues which the technology raises, they
may be dealt with by further developing those works.

In the second half of the article, we have examined the circumstances which raise the question whether
it is possible to obtain the restitution of blockchain-based tokens by means of proprietary claims. Among
the private-law issues arising from the use of the blockchain technology, the uncertainty over the availability
of such claims is a problem of particular significance. It also calls for a globally unified solution but is
untouched by the existing works of UNCITRAL or any other international organization. UNCITRAL has a
rich experience in the areas of particular relevance such as electronic commerce, insolvency and security
interests. It also has a good record of respecting the divergence of existing legal frameworks while at the
same time working towards harmonization. All this makes UNCITRAL an ideal and the natural forum for
providing a globally unified solution to the problem identified.

T Antony Lewis, “A gentle introduction to digital tokens” (https://bitsonblocks.net/2015/09/28/a-gentle-
introduction-to-digital-tokens/).

Perkins & Enwezor, supra note 54, see certain virtual currencies as a new form of property under English law as
they share characteristics of both intangible property and choses in possession.
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Lost and found in smart contract translation —
considerations in transitioning to automation in legal architecture®

Scott Farrell’, Heidi Machin and Roslyn Hinchliffe, King & Wood Mallesons, Australia

“Smart contracts” can be different things to different people, from a theoretical term for self-executing
computer code, to legal contracts which use automated processes to ensure performance. The relevance of
smart contracts has evolved since their conception. The development of blockchain and other distributed
ledger technology has enabled more sophisticated use of smart contracts, supporting their evolution from a
theoretical possibility to a practical reality.

The transition to automation in legal architecture through smart contracts should improve transactional
productivity, efficiency and risk management. However, this transition also involves a translation of legal
rights, obligations and remedies into a framework which is, at least partly, digital. It is critical that this
translation is conducted carefully, so that nothing is unknowingly lost with the change in expression.
Further, it gives rise to issues of legal recognition which do not arise for traditional contractual frameworks
and to which harmonized cross-border solutions need to be found.

In this paper, we set out what smart contracts are, legal considerations in their creation and issues of
legal recognition and harmonization which need to be considered further if the potential for these contracts
to transform cross-border trade and finance is to be achieved.

1. Smarter contracts

The term “smart contracts” is not new. Early references to “smart contracts” can be found in data and
computer science papers from the late 20™ Century. In 1996 Nick Szabo described smart contracts as being:

“a set of promises, specified in digital form, including protocols within which the parties perform on
the other promises.””

In other words, a digitally executable set of obligations which requires minimal external inputs to
ensure performance. The architecture of the smart contract automates the performance of obligations.
However, these smart contracts are more than mere automated processes for enabling performance, they
also have the means of ensuring the performance. * Accordingly, there is confidence that the transaction can
be completed. This is sometimes referred to as “tamper-proof” execution. It is this ability to perform “on
its own” which makes the contract “smart”. However, despite their name, these smart contracts may be
created only as processes for effecting transactions and it may not be integral to their design that they have
any recognition at law.

The connection between smart contracts and legal contracts has arisen as new technology has allowed
use of smart contracts to be expanded into more complex transactions and relationships. Blockchain and
other distributed ledger technology has permitted smart contracts to be applied to a broader architecture
where digital assets and digital value can both be maintained. In this more complex architecture, self-

! This paper in part draws on the remarks made to the combined meeting of the Financial Stability Board and the

Committee of Payments and Market Infrastructure on Uses of Distributed Ledger Technology in Financial
Markets and Issues for Financial Authorities at the Bank of England on 21 October 2016 and to the 2016
UNCITRAL Emergence Conference Regional Perspectives on Contemporary and Future Harmonization Agenda
in International Trade Law on 13-14 December 2016, in each case by Scott Farrell.

Scott Farrell is a member of the Australian Government’s FinTech Advisory Group. However, none of the
comments made in this paper should be taken to have been provided in this capacity.

¥ Szabo, Smart Contracts: Building Blocks for Digital Markets, 1996.

An example of this is a vending machine which completes transactions automatically by delivering the item
purchased once the payment has been made. Completion of this transaction requires no input from the owner of
the machine. Instead, the architecture of the system controls the timing and the manner of the parties’
performance.
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executing computer code can be used to effect transactions, exchanging the digital assets for digital
payments. This has allowed smart contracts to be applied in a broader range of transactions, including those
where legal enforceability is as important as operational execution. Some early definitions of smart
contracts are not able to describe this expanded application, particularly as some parts of those transactions
are too complex to be automated. A revised definition of smart contract is warranted, and one has been
supplied by Clack, Bakshi and Braine:

“A smart contract is an agreement whose execution is both automatable and enforceable. Automatable
by computer, although some parts may require human input and control. Enforceable by either legal
enforcement of rights and obligations or tamper-proof execution.””

This definition defines a contract to be a smart contract if at least some parts can be performed by a
computer programme automatically, without human input, whilst also being enforceable either through the
appropriate legal system or because the execution of the obligations by the computer cannot be undone. It
is a contract which is effective either through self-execution of computer code or legal force. The coded
contract and the legal contract are linked. This linkage between computer code and law is the basis for the
issues discussed in this paper.

Before considering those issues, it is worth describing why smart contracts warrant consideration. In
summary, it is because they improve the efficiency, speed and performance of contracts. Efficiency is
improved because of the automation of contractual actions, which reduces the need for human involvement
and, as a result, the potential for human error. Speed is improved as actions can occur in real time as
information is collected and verified. Performance is improved as the terms are unambiguous and results
predictable and auditable. This has the potential to reduce the risk of disputes. These factors are similar to
those which drive the use of financial market infrastructure for critical transactions. Indeed, when
appropriately used with distributed ledger technology, smart contracts have the ability to perform the same
functions as centralised financial market infrastructure — which is particularly important for those
transactions where such infrastructure is not currently available, or impossible to obtain.®

It is fundamental to a legal examination of smart contracts to consider whether it is possible for a
contract which is set out in computer code to be valid at law. This is considered in the next section.

2. A contract in code

As described above, a smart contract achieves efficiency, timing and performance improvements
because of automation of the contract’s terms. This automation is effected through the computer code which
governs the automated performance. This raises a critical issue — whether contractual provisions which
are expressed in computer code can be valid and effective under law. This is sometimes regarded as a
difficult hurdle to clear for the widespread use of smart contracts in complex and regulated areas, such as
finance. Often this issue is considered in the context of a contract which is expressed entirely in computer
code. In such cases, basic contractual formation issues can cause concerns, such as the identity of parties,
the identification of terms, the time of creation and the governing law.

However, before considering these issues, it is important to keep in mind that not all of a smart contract
needs to be set out in code. Some terms of contracts which are more complex than the immediate transfer
of value and property are likely to not be efficiently encoded. This is because computer code (like
mathematics) is well adapted to represent terms which are expressions of logic but not terms which are
based in concepts such as reason or conscience. Further, they are not useful to represent terms which are
based on the exercise of discretion that is outside of clearly defined frameworks.

5 Clack, Bakshi and Braine, Smart Contract Templates: foundations, design landscape and research directions,

2016.

® This comparison is considered further in section 5 of this paper.
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For example, code could be used to represent the contractual agreement that, if an event happened:
“the price is to be adjusted by subtracting the product of x and y.”

This provision can be coded easily because it is an expression of logic. However, code would not be
useful to accurately represent that, if an event happened:

>

“the price is to be adjusted by the party in a commercially reasonable manner.’
Or:
“the price is to be adjusted by negotiation between the parties in good faith.”

These two provisions are based in the exercise of reason, conscience and discretion in the future. They
cannot be easily coded because their meaning is not able to be comprehensively expressed as a matter of
logic. An attempt to do so would create the risk of divergence expressed in natural language between the
meaning of the original contractual provision and its expression in code.

Real commercial and financial contracts are a mixture of contractual provisions based in logic, reason,
conscience and discretion. Accordingly, there are a mixture of provisions which are able to be efficiently
coded and those which are not. It follows from this that if smart contracts are to be used meaningfully in
commercial contracts then they will need to be blends of both coded and natural language terms. As the
logical provisions are usually applicable during the normal life-cycle of contracts (as opposed to the
provisions which apply when unexpected events occur) then this is where the most efficiency should be
obtained from using coded terms.’

This context changes the nature of the fundamental legal issue with contracts expressed in code. As
complex contracts will need to be blends of natural language and code the primary concern is no longer
whether a contract can be created because the natural language elements of the contract should be able to
satisfy these requirements. Instead, the concern should be whether a contract can be valid if part of it is
expressed in natural language and part in computer code. An alternative to a blend of coded and natural
language terms is to retain the entire contract in natural language and use code to separately perform those
terms. However, this duplication creates the risk of a discrepancy, the risk that the actions being performed
by the code do not match the legal meaning of the natural language contract.

This is an area where local laws will be particularly relevant and there is a role for harmonisation of
those laws to facilitate cross-border transactions. Key issues for consideration include:

- Legitimacy of multilingual contracts. In one sense, a contract which includes provisions which are
expressed in code is similar to a contract which includes provisions which are expressed in different
languages. If contracts which are expressed in more than one language are not effective under local
laws, then it is likely that contracts expressed partly in code and partly in natural language may not be
effective either.

- Understanding of coded terms. If a contract is partly expressed in code then the understanding of that
code by the parties is relevant. This relevance can be a matter of regulation, such as whether particular
parties (such as consumers) can be bound by terms which they do not understand, or it can be a matter
of fundamental contract law, such as whether there was sufficient mutual understanding of the terms to
form the contract at all.

" This separation in contractual architecture between provisions applicable in the ordinary life-cycle of

transactions and those applicable in other circumstances can be best seen in the contractual frameworks used in
the international derivatives market. Life-cycles provisions are contained in transaction confirmations whilst
other provisions are contained in the master agreements which govern them.
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- Evidence of coded terms. Even though the parties can agree to express specific terms of their
relationship in computer code, it is important that that expression is admissible in any judicial and
arbitrary proceedings which arise out of that relationship. An inability to admit this record of the parties’
agreement would impair its legal effectiveness.

These issues can be seen in context if the circumstances are changed only slightly, by replacing the
reference to provisions expressed in code with provisions expressed in a foreign language. If part of a
contract was to be performed in a foreign country then it could be more efficient to express that part of the
contract in the language of that foreign country, so that the people having to perform can understand the
terms in their own language. Each of the issues described above would also apply to such a bi-lingual
contract. Hopefully, they are able to be solved under local laws in exactly the same way.2 Whatever the
solution reached under local laws, there would need to be consistency across jurisdictions which seek to be
involved in an international smart contract marketplace.

Of course, there is a difference between the creation of a smart contract comprised of both natural
language and coded terms and ensuring its enforceability. The self-executing nature of the coded provisions
does not guarantee their effectiveness at law. This is because the law does not accept that everything which
has been done must have been lawful. The fact that the terms are in code, does not mean that the code has
become the law. This is discussed in the next section of this paper.

3. The code is not law

The effect of self-executing performance of smart contracts has been described as “the code is law”,
because the coded provisions have effect without external input or control.® However, this is usually not
intended to be a comment on the applicability of the law. Of course, smart contracts do not change or replace
law and the law still applies to a smart contract regardless of the code.!® This means that a key issue in
translating contracts into smart contracts is to determine which laws need to be contemplated in the smart
contract design, because they will apply regardless of the smart contract’s code. Building this into the smart
contract architecture allows the smart contract to work with the law, instead of trying to work against it.
Two categories of such laws are those which interrupt or reverse performance and those which change the
contract’s terms.

Laws which interrupt or reverse contractual performance

Laws can interrupt the performance of contracts, or cause the reversal of performance of contracts, for
different reasons. In essence, these laws have this effect because they express the public policy that the
result of interrupting or reversing the parties’ private contract is more important than compelling those
parties to fulfil their obligations under that contract in accordance with its terms. It is not possible to contract
out of these laws; they apply regardless of its terms or its performance. Accordingly, it is not possible to
“code” out of these laws either.

One example are laws which render obligations under a contract to be void or voidable. This can
happen because of the insolvency or bankruptcy of one of the parties, the contract is found to be
unauthorized, improper or fraudulent or the purpose of the contract, or the conduct of the parties is contrary
to regulation or otherwise unlawful. If a smart contract contains coded terms which effect payments and
deliveries between the parties over a period of time then those terms could conflict with those laws (for

Assuming the local law is meant to be technologically neutral.

Indeed, that is the very expression used by some leading commentators, such as Lawrence Lessig. Lessig’s
original work was in fact called The Code is Law and other laws of cyberspace (1999). Lessig published a second
edition of this in 2006 called Code 2.0.

This point was expressly noted by Lessig. In Code 2.0 Lessig notes: “Of course, for the computer scientist codes
is law.” but “Code is not law, any more than the design of an airplane is law. Code does not regulate, any more
than buildings regulate. Code is not public, any more than a television is public.” Another way of expressing
could be that code is law for machines, but law is code for legal entities. They each work in different frameworks.
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example, if one of the parties becomes insolvent before all of those payments and deliveries have been
made).

If the smart contract is to remain efficient, it is important that it is sufficiently flexible in order to
operate in compliance with these laws. This is particularly the case where the technology on which the
coded parts of the smart contract operate is, from a technology perspective, immutable. This would be the
case for smart contracts held on a blockchain or other distributed ledger technology.!! In these
circumstances, there needs to be included in the smart contract architecture a method for relieving the
contract from the constraints of that technology. If there is a difficulty with including this in the coded terms
then the flexibility could be provided through the natural language provisions which also form part of the
smart contract.

Importantly, this is not a question of changing those laws so that they do not impact on smart contracts.
The laws exist to achieve a policy outcome which is deemed more important than individual contract
certainty. This should apply equally to traditional contracts and smart contracts (technological neutrality
works “both ways”’). What is important from an efficiency perspective is that the contract is designed so it
has a means to operate other than in conflict with such laws.

Laws which change contractual terms

Laws can also change the terms of a contract. This can happen by terms being implied by law (such
as under consumer protection legislation), terms being found void and removed, or even by rectification if
a court finds that the terms do not reflect the true agreement between the parties.

This is also a significant consideration in translating contractual provisions into a “smart” form. If a
subsequent change in terms required by law is not able to be included in the operation of a smart contract,
then there is a significant risk that the automated performance of the contract will not be consistent with the
terms of the real agreement between the parties — there will be a risk of a “discrepancy” between agreement
and performance.

Theoretically, it is possible for the coded terms of a smart contract to be drafted so as to automatically
respond to certain laws. For example, Marino and Juels'? have proposed the inclusion of standards in smart
contracts dealing with rescission by court, which have the effect of halting automatic performance of the
smart contract if an order is made by an appropriate court, and providing for the contract to automatically
compensate partial performance. However, given the immense complexity of laws and potential factual
circumstances, it would not be feasible, nor computationally efficient, to include such automated standards
covering all potentially applicable laws and events, particularly where the underlying transaction or
surrounding facts are complicated.

Accordingly, it is also important from an efficiency perspective that the design of the smart contract is
sufficiently flexible to be able to respond to a change in its terms imposed by law without creating an
unavoidable discrepancy between those terms and its automated performance.

Flexing the code

It is noted above that smart contracts need to be designed with sufficient flexibility to work with the
laws which will apply to them, and to other contracts. However, this need for flexibility in a smart contract
can compete with the certainty provided by the coded parts of that contract. The efficiency of a smart
contract arises from its automatic operation and there are practical limits to the flexibility which can be
included in such automation. Current technology does not facilitate an efficient incorporation of all of the

11 The immutability of a blockchain arises from its “append only” nature. This means that new information can be
added, but the existing information cannot be altered.
12 Marino and Juels, Setting Standards for Altering and Undoing Smart Contracts, Rule ML, 2016 pp. 151-166.
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possible events which could occur into the fabric of the code of a smart contract. This leaves the question
as to how the necessary flexibility can be achieved.

One possibility for achieving the effect of a reversal or change in terms is to create that result through
the creation of a new smart contract which, when added to the existing contracts, has the effect of the desired
reversal or change. An example of this would be a new transaction which exactly offsets an existing
transaction, negating its effect. However, this solution is not perfect as the very reason for the reversal or
change in performance could also legally prevent such new transactions from being legally effective. This
could apply in the insolvency of one of the parties where the new transactions themselves could be void if
they are entered into after insolvency has commenced.*?

An alternative approach is for the architecture of the smart contract to include an “off ramp”, which
allows the contract to be governed by the natural language terms agreed between the parties instead of the
code. This would allow the code to govern the performance of the contract whilst it is still accurately
reflecting the parties’ relationship and then ceases to govern performance where it does not. The flexibility
can be left to the natural language terms in this circumstance. This mechanism can be useful in other
circumstances too, such as where there is a breach or termination of the contract. This is considered in the
next section of this paper.

4. Code-breaking

As has been discussed, an attractive feature of smart contracts is that they can ensure performance
through their self-executing nature. The “tamper-proof” nature of their execution means that performance
can, as a practical matter, be counted on. There isn’t a need to consider what happens in the case of breach
as the opportunity for it occurring is limited, assuming the proper operation of the smart contract. However,
this issue is more complex when smart contracts are used for more than the simplest transactional
relationships.

If a contract contains executory provisions which are to be performed at some time in the future, then
it is always possible that they won’t be able to be performed. As described in the previous section of this
paper, it won’t be possible to legally compel performance if one of the parties is insolvent — even if the
contract is self-executing as a matter of process. Also, if there is a failure to perform some of the obligations
of a contract, for whatever reason, the other party may want to terminate. This means that the provisions of
a smart contract still need to deal with breach and its consequences.

It would be possible to include automated provisions to deal with some of these events. For example,
if there were a failure to perform some obligation then the code could ensure that no further obligations
need to be performed, make some sort of calculation as to the damage which is payable as a result and also
effect that payment. However, this will not be sufficient to deal with termination rights which arise as a
result of law, or termination rights which are discretionary rather than automatic. This is important because
under many laws, if a party to a contract defaults then the other party is not compelled to terminate and it
may choose not to do so. That choice could be made on the basis of other factors which are entirely beyond
the scope of the contract itself — such as the impact on other contracts or relationships or information on
the circumstances of other, unrelated entities. Attempting to comprehensively catalogue the consequence
of breach in the code is either going to over-simplify the existing rights of a non-defaulting party under a
contract (the divergence risk described earlier), or involve such a heavy use of code to contemplate the
range of possibilities so as to make its use inefficient.

There is a further consideration related to breach. At common law, it is possible to willingly breach a
contract. There are consequences which arise as a result, such as an obligation to compensate the other
party, usually through the payment of damages. Nevertheless it is an option which parties to a contract have,
and in certain circumstances (such as pending insolvency), it is an option which can prove to be important.

¥ Where this is needed for important financial market infrastructure, such as clearing systems, it usually needs
legislation for these effects to be given a “safe-harbour” from other laws.
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It arises because of the reluctance which common law courts often have to granting orders for specific
performance in the case of ordinary breach of contractual terms. This right to deliberately breach a contract
is not consistent with the self-execution of coded terms. Such coded terms do not allow for deliberate breach
because the terms are performed automatically. This represents another possible divergence between a
traditional contract and coded terms of a contract.

For each of these two issues, there is a solution which would avoid the risk that the terms of the smart
contract were different to those of the traditional contract on which it was based. That would be to include
the flexibility to allow the terms of the contract to be governed by its natural language provisions instead
of the coded provisions (the “off-ramp” described in the previous section). This would seem conceptually
simple to implement in the case of breach of the contract. In the case of providing the same unilateral right
to breach which exists under traditional contracts, this could be achieved by providing each party with the
right to move the contract from its coded terms to its natural language terms at any time, and through this
providing the ability to exercise the discretion not to perform.

5. Recognizing smart contracts

The previous sections of this paper have identified legal challenges in translating traditional contracts
into smart contracts. Many of these can be addressed in the design of the smart contract architecture rather
than changes in law. However, as smart contracts increase in relevance and scope, there is likely to also be
a need to consider developments in law to recognize smart contracts themselves. Two examples of this
include recognition as financial market infrastructure and as some sort of entity at law.

Smart contracts as financial market infrastructure

Smart contracts can perform the same functions as financial market infrastructure. Indeed, some of the
initial use cases, such as clearing and settlement and payments, are in the performance of those functions.
Smart contracts and financial market infrastructure have a shared purpose, being to provide confidence to
their users in the performance of transactions. Financial market infrastructure achieves this through the
regulation and oversight of the operator and the legal protection given to its rules and regulations. Smart
contracts achieve this through their self-executing nature, reinforced by their resilience when they are held
on a blockchain or distributed ledger. 4

This comparison of function and purpose between financial market infrastructure and distributed smart
contracts can disguise a fundamental difference between them in their relationship with law. A key
foundation of the transactional certainty enjoyed by users of financial market infrastructure is the legal
protection which insulates those transactions from the local laws which would otherwise interfere with
them. For example, local laws often protect the operation of clearing houses from the impact of the
bankruptcy or insolvency of participants. Smart contracts on their own do not have equivalent protection
and, as described earlier in this paper, are subject to the full application of local laws despite their self-
executing nature.

Application of the legal protection given to financial market infrastructure would solve a number of
the “translation” issues already described in this paper. If the terms of the coded contract were applied
despite the operation of other laws, then the need to consider flexibility in smart contracts would be reduced.
However, this protection is usually offered only to the most important systems in a jurisdiction, such as its
payment systems, exchanges and clearing houses. These are highly regulated. Also, the availability of that
protection is usually dependent on meeting the international principles applicable to financial market
infrastructure.

14 The decentralization means that a smart contract which effects clearing and settlement can operate like a clearing
system without a clearing house.
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The international benchmark used for determining what is important to the safety of the financial
market infrastructure is the Principles of Financial Market Infrastructures.”® This forms a common
language across jurisdictions to determine what is important and how it needs to be protected. These
Principles identify legal standards as being critical to the “safety and efficiency” of the financial market
infrastructure and they identify other principles which depend on legal constructs for their effectiveness.

Where this leaves smart contracts is that if they perform systemically important functions of the same
nature as financial market infrastructure then they should warrant the same legal protection as is provided
to that infrastructure. However, it will be important that before they do so, they meet the same regulatory
requirements including the international standards for the provision of that protection. Of course, the
consideration of smart contracts in this context cannot be completely separated from consideration of the
blockchain or distributed ledger on which they are held. This technology must contribute to the satisfaction
of these requirements.®

Smart contracts as legal entities

In the sphere of technology and data science, a smart contract can be referred to as an entity to which
payments and deliveries can be made and from which payments and deliveries can be received. This is most
relevant in multi-party smart contracts such as the decentralized autonomous organization (DAO).'” From
the perspective of traditional contract law this would seem nonsensical as the smart contract is the
relationship between legal entities and is not a legal entity itself. However, this deserves further
consideration.

A multi-party smart contract, like the DAO, can operate as a business vehicle which facilitates
economic co-operation between those who participate in it. Instead of articles of association and
shareholders agreements, they operate according to bylaws expressed in the interlocking software code.
They have no registered offices, directors or employees. Once the smart contracts are created and deployed
on a blockchain or other distributed ledger technology then human involvement is limited as the operation,
management and control is automated. Decisions can be made by collective votes made by persons who
hold tokens, which represent investments which have been made (these investments are made by
contributing digital currency “to” the smart contract).

From an historical perspective, there are a number of types of entities which are now supported by
some level of recognition, but which originally were formed as agreements between persons to jointly
undertake commercial enterprises. These include partnerships, companies and trusts. Legal recognition was
made available to clarify their relationships with other entities, and facilitate their regulation.’® If these
multi-party smart contracts increase in use, then these same issues may arise. For example, it may become
important for such arrangements to have in place governance arrangements which are beyond the code and
regulation through legal recognition could be a means of achieving this.!® Accordingly, it is not impossible
that multi-party smart contracts could be recognized in the same way.

There are a number of ways in which such recognition could be provided under local law if it were
decided to be beneficial. Of course, these entities are unlikely to be constrained by international borders

% Published by CPSS-IOSCO, April 2012.

16 Consideration of the manner in which blockchain and distributed ledger technology can meet the PFMIs is a
worthy subject of a separate paper.

The DAO was a smart contract created on a distributed ledger platform intended to automatically facilitate the
investment of digital currency into projects. Its terms were said to be limited to its code. It failed with spectacular
effect when the code was found not to be consistent with many participants expectations when one participant
was able to withdraw funds well in excess of those contributed by it.

The process of recognition of company status under 19" Century English law, through unincorporated
associations to deed of settlement companies, bears some interesting comparisons.

Indeed, the absence of an external governance arrangements was a contributing factor to the difficulties
experienced in connection with the DAQO’s failure. There is an analogy to the need for natural language provisions
in bilateral smart contract to complement the coded provisions of a smart contract.
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and the issues of recognition become more complex when the conflicts of laws issues which arise with
cross-border transactions are added. This is considered in the next section of this paper.

6. Conflicts beyond between code and law

This paper has described circumstances in which the interaction between smart contracts and laws
which will apply to them cause a need either for care to be taken in the design of the smart contract’s
architecture or for consideration to be given to adjustments to local laws. However, commercial contracts
often operate in a cross-border context with the result that there is a need to consider more than just one
country’s laws. This needs to be taken into account in smart contract architecture and expands the
consideration of adjustments in law into a need to consider harmonization of those adjustments and laws.

It might initially be thought that the issues of conflict of laws arise because part of the smart contract
is expressed in code. For example, one of these issues could be that the governing law of the contract could
be difficult to ascertain from the code. However, this issue is likely to be able to be solved with smart
contracts which have both coded and natural language provisions as the natural language provisions could
record the parties’ agreement as to the governing law in the same manner as is used for traditional contracts.

Far more complex conflict of law issues arise because of the combination of smart contracts with
blockchain and distributed ledger technology. This is because the resulting distributed nature of the smart
contract means that its coded provisions exist, and are being performed, simultaneously in multiple places,
some of which could be in different legal jurisdictions. Importantly, this is not an issue which arises in other
cross-border commerce. Two examples of the issues which require consideration are:

- The location of the smart contract itself. A contract’s location could be relevant for different reasons,
including in connection with the applicability of regulation or taxation. Also, it could be important for
dealing with the proprietary aspects of contractual rights, such as transfer of those rights or granting a
security interest over them. Local laws do not always provide that the location of a contract for these
purposes is a matter of the parties’ agreement. It can be a matter of objective determination based on
the place of performance. Of course, tests have been developed in local laws to work this out for
traditional contracts. However, these tests are not likely to operate effectively when applied to a smart
contract which is partly held on, and effected through, a distributed ledger located in multiple places
equally and simultaneously.

- The location of property evidenced by the contract. The terms of a smart contract are able to execute
a transaction in, and evidence the ownership of, other property. The property could be currency,
securities or other assets which are recorded on a blockchain or distributed ledger. The location of that
property is likely to be relevant to the application of a number of local laws, including those related to
taxation, duties and taking security. The concept of applying these laws to assets which are recorded on
a register is not new and the possibility of multiple registers also exists with some current asset holding
systems, such as for dematerialized and intermediated securities. However, what is different about
property held in smart contracts on a distributed ledger is that there is no hierarchy between the different
records. They are equal in status and synchronized. It is not the same as the holding of property in
different layers of custodian and clearing system accounts where a “chain of title” can be tracked
through the different registers. Accordingly, the tests used for a hierarchy of accounts are not likely to
be effective when applied to multiple, unsubordinated, registers. 2

This is not a comprehensive list of potential cross border issues. Others include legal issues relating to
privacy, data regulation, anti-money laundering laws and licensing for regulated services. However, these
alone demonstrate a need for a solution which is more than the terms of the parties’ agreements. Instead, a
harmonized approach is needed across jurisdictions which seeks to take advantage of the efficiency, speed
and performance benefits provided to commerce by smart contracts.

2 For example, applying “PRIMA” (place of the relevant intermediary approach) in these circumstances would be
challenging.
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7. Lost and found in translation

This paper submits that legal challenges in translating traditional contracts into smart contracts for use
in commercial transactions requires care in ensuring that nothing is lost, and that some new solutions be
found.

Ensuring nothing is lost requires flexibility beyond the use of computer code. This is needed because
of the inability of the logic expressible in code to describe the richness of all of a contract’s provisions or
the law which might be applicable to it. This does not mean that smart contracts have no application beyond
the simplest of transactions. Instead it means that there needs to be significant care in the design of the
smart contract’s architecture to provide the flexibility required for real world operation.

The solution to be found is a contribution by law itself, particularly when it comes to cross-border
application. This is because the normal principles used to determine applicability of laws do not contemplate
an architecture which can operate independently of the parties and which can operate in multiple
jurisdictions equally and simultaneously. This contribution is in the form of local law recognition of
particular elements of smart contract architecture and cross-border harmonization of those local laws.

The depths of legal analysis needed to conduct both local law recognition and cross-border
harmonization of these laws effectively may seem beyond the scope of the current proofs-of-concept and
pilots which are being developed for smart contracts and the blockchain and distributed ledger technologies
on which they are maintained. However, given the expanding use cases, and the time needed for that
analysis to be completed and implemented, it would seem that there is little time to lose.
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A Digital Revolution in International Trade? The International Legal Framework for Blockchain
Technologies, Virtual Currencies and Smart Contracts: Challenges and Opportunities

Riccardo de Caria, University of Torino, Italy
A.  Introduction and definition of the key notions

This work investigates the legal dimension of the ongoing “blockchain revolution™. In particular, it
tries to understand to what extent this potentially breakthrough technology also implies a legal revolution:
do blockchain technologies, virtual currencies and smart contracts require new legal avenues to be
developed, or is it instead appropriate to simply adapt existing legal categories to the new reality? In either
case, how are and should they be regulated?

A specific object of inquiry in this regard is the role of UNCITRAL and its potentially crucial
contribution it can provide to the creation of a worldwide legal environment that is suitable for the
development of blockchain-based applications, contracts, businesses, and so forth.

After drawing a background picture of how such innovations could revolutionize the world of
international trade (B.), the article gives an overview of the state of the art of the legal context in which
they have currently been framed (C.), then moving on to focus on the specific issue of how UNCITRAL
could helpfully intervene in their development (D.). Finally, some conclusive remarks are offered (E.).

Before starting the actual analysis, though, I believe it is necessary to devote some space to defining
the most relevant notions used in this work, i.e. virtual currencies, Blockchain and distributed ledger
technology, and (decentralized) smart contracts.

Virtual Currencies

Even if a universally-accepted definition is missing, the so-called virtual currencies (often also referred
to as cryptocurrencies?) have recently been defined:

- by the International Monetary Fund, as “digital representations of value, issued by private developers

and denominated in their own unit of account™?;

- by the European Central Bank, as “a digital representation of value, not issued by a central bank, credit
institution or e-money institution, which, in some circumstances, can be used as an alternative to
money”™ and “a digital representation of value that is neither issued by a central bank or a public
authority, nor attached to a legally established currency, which does not possess the legal status of
currency or money, but is accepted by natural or legal persons, as a means of exchange and possibly

also for other purposes, which can be transferred, stored or traded electronically™®;

For a definition and explanation of the term ‘blockchain’, see slightly below in the body of the article.

A brief note on terminology is needed: both “virtual” and “crypto” currencies are “digital currencies”; in fact, as
the Financial Action Task Force (FATF) clarified: “Digital currency can mean a digital representation of either
virtual currency (non-fiat) or e-money (fiat) and thus is often used interchangeably with the term ‘virtual
currency’” (See FATF, Virtual Currencies Key Definitions and Potential AML/CFT Risks, FATF REPORT, June
2014, p. 4). The difference between the two is that (only) the latter is a virtual currency in which the relevant
information is carried with encryption protection. However, the terms are often used as synonyms.

3 IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03, January
2016, p. 7.

ECB, Virtual currency schemes — a further analysis, 2015, p. 33.

Opinion of the European Central Bank of 12 October 2016 on a proposal for a directive of the European
Parliament and of the Council amending Directive (EU) 2015/849 on the prevention of the use of the financial
system for the purposes of money laundering or terrorist financing and amending Directive 2009/101/EC,
(CON/2016/49), p. 7.
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- by other European Union institutions, as “a digital representation of value that is neither issued by a
central bank or a public authority, nor necessarily attached to a fiat currency, but is accepted by natural

or legal persons as a means of payment and can be transferred, stored or traded electronically”®;

- by the Financial Action Task Force (FAFT), as “digital representation of value that can be digitally
traded and functions as (1) a medium of exchange; and/or (2) a unit of account; and/or (3) a store of
value, but does not have legal tender status (i.e., when tendered to a creditor, is a valid and legal offer
of payment) in any jurisdiction. It is not issued nor guaranteed by any jurisdiction, and fulfils the above

functions only by agreement within the community of users of the virtual currency””;

- by the Superintendent of Financial Services of the State of New York, as “any type of digital unit that
is used as a medium of exchange or a form of digitally stored value. Virtual currency shall be broadly
construed to include digital units of exchange that: have a centralized repository or administrator; are
decentralized and have no centralized repository or administrator; or may be created or obtained by

computing or manufacturing effort™®,

The most prominent example of such currencies is most certainly the Bitcoin®, that legal scholarship
has started to carefully investigate'®.

Blockchain and distributed ledger'* technology

An arguably appropriate definition, provided by the ECB, describes the blockchain as “the ledger

(book of records) of all transactions, grouped in blocks, made with a (decentralised) virtual currency
scheme™'2,
Virtual currencies are usually (and Bitcoin is the first example) based on the distributed ledger technology
(DLT)*®, i.e. a technology that, through computing and cryptography, has made possible to keep and validate
multiple copies of a central ledger (a sort of distributed database) across an IT network; each ledger keeps
a copy of the digital database of all the transactions ever happened (a transactions record), which is formed
by a lot of blocks of encrypted electronic records, linked together and disseminated through a dense IT peer-
to-peer network.

Anyone can check the database, but no one is able to modify it; thus, “this technology, in principle,
enables a decentralised, rapid, resilient and rather secure means of recording any sort of transaction together
with the history of previous transactions in a ‘distributed ledger’”. This scheme, originated with Bitcoin4,

& Proposal for a Directive of the European Parliament and of the Council amending Directive (EU) 2015/849 on
the prevention of the use of the financial system for the purposes of money laundering or terrorist financing and
amending Directive 2009/101/EC — 2016/0208 (COD).

" FATF, Virtual Currencies Key Definitions and Potential AML/CFT Risks, FATF REPORT, June 2014, p. 4.

But: “Virtual currency shall not be construed to include any of the following: (1) digital units that: (i) are used

solely within online gaming platforms; (ii) have no market or application outside of those gaming platforms; (iii)

cannot be converted into, or redeemed for, fiat currency or virtual currency; and (iv) may or may not be

redeemable for real-world goods, services, discounts, or purchases; (2) digital units that can be redeemed for
goods, services, discounts, or purchases as part of a customer affinity or rewards program with the issuer and/or
other designated merchants or can be redeemed for digital units in another customer affinity or rewards program,
but cannot be converted into, or redeemed for, fiat currency or virtual currency; or (3) digital units used as part
of prepaid cards”: 23 CRR-NY 200.2 NY-CRR, Official Compilation of Codes, Rules and Regulations of the

State of New York.

® Launched in 2008 by Nakamoto: Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System, (2008);

for useful background materials, see also http://www.projectbitcoin.com/ and https://bitcoin.org/en/.

To be sure, literature exists mostly on smart contracts: see below, note 17.

Another brief note on terminology is needed here: the terms blockchain (or block chain) and distributed/shared

ledger are often used interchangeably.

ECB, Virtual currency schemes — a further analysis, 2015, p. 33.

¥ BIS, CPMI report on digital currencies, November 2015, pp. 5 ff; available at
http://www.bis.org/cpmi/publ/d137.pdf; see also IMF, Virtual Currencies and Beyond: Initial Considerations,
IMF Staff Discussion Note — SDN/16/03, January 2016, pp. 18 ff.

14 See Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System (2008).
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commonly known as “blockchain technology”, is often based on open source software, publicly available.
To sum up, “a block chain is a type of database that takes a number of records and puts them in a block
(rather like collating them on to a single sheet of paper). Each block is then ‘chained’ to the next block,
using a cryptographic signature. This allows block chains to be used like a ledger, which can be shared and
corroborated by anyone with the appropriate permissions™*.

The importance of blockchain technologies has been underlined also by the IMF, that recognizing the
possible benefits of virtual currencies (i.e. increasing speed and efficiency in making payments and
transfers), stated: “the distributed ledger technology underlying some VC schemes offers benefits that go
well beyond VCs themselves™?®.

(Decentralized) smart contracts*’

Already more than 20 years ago, Szabo defined smart contracts as “a computerized protocol that
executes the terms of a contract”; in other words, a smart contract is a contract written in computer

language which is automatically executed by a machine.

Therefore, by applying the blockchain technology to smart contracts, they would be not only self-
executing and self-enforcing, without any need for intermediaries but, in addition, every transaction would
be automatically recorded in the distributed database. Thus, blockchain-based smart contracts'® may be
referred to as “decentralized smart contracts”, given the absence of a central database/register.

B. International Trade: Virtual Currencies, Smart Contracts and Blockchain
International trade might be severely affected by such new technologies for a number of reasons:

firstly, a lot of companies are starting to accept payments in Bitcoin (and other virtual currencies) all over
the world?’; secondly, blockchain technologies may allow significant cost savings®, and potential

% Distributed Ledger Technology: beyond block chain, a report by the UK Government Chief Scientific Adviser,

2016, p. 17.
% Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03, January 2016,
p- 35.
See Perugini, M. L. & Dal Checco, P., Smart Contracts: A Preliminary Evaluation, December 2015. Available
at: https://ssrn.com/abstract=2729548; Raskin, Max, The Law of Smart Contracts, (September 22, 2016),
Georgetown Technology Review, Forthcoming. Available at: https://ssrn.com/abstract=2842258; Savelyev, A.,
Contract Law 2.0: «Smart» Contracts As the Beginning of the End of Classic Contract Law, Higher School of
Economics Research Paper No. WP BRP 71/LAW/2016, 2016.  Available at SSRN:
https://ssrn.com/abstract=2885241.
Szabo, N., Smart Contracts, 1994, unpublished (the original document is unavailable on the Author’s website,
but the definition was referred to in other later publications); Szabo, N., Formalizing and Securing Relationships
on Public Networks, First Monday, [S.1], 1997. Available at:
http://ojphi.org/ojs/index.php/fm/article/view/548/469; Szabo, N., The Idea of Smart Contracts, 1997; available
at: http://szabo.best.vwh.net/idea.html; Szabo, N., Secure Property Titles with Owner Authority, 1998; see also
Mark S. Miller, Computer  Security as the  Future of Law, 1997.  Available at
http://www.caplet.com/security/futurelaw/.
It is worth pointing out that the notion of ‘smart contracts’ could encompass any automatically-executed machine-
based agreement (such as purchasing a snack from a vending machine), whereas blockchain-based smart
contracts are a much narrower notion (some analogies between the two might still be usefully applied, as will be
pointed out in Part D.).
% Eg. EY Switzerland: http://www.ey.com/Publication/vwLUAssets/ey-news-release-switzerland-accepts-
bitcoins-for-payment-of-its-services/$FILE/ey-news-release-switzerland-accepts-bitcoins-for-payment-of-its-
services.pdf.
Investigating the possible advantages of the technology goes far beyond the purposes of this paper; I will just
observe that businesses may consider adopting this technology for many different reasons (e.g. immutability,
digitization, automation, paperless processes, rapidity, absence of middle-man, etc.).

17

18

19

21

107


https://ssrn.com/abstract=2729548
https://ssrn.com/abstract=2842258
https://ssrn.com/abstract=2885241
http://ojphi.org/ojs/index.php/fm/article/view/548/469
http://szabo.best.vwh.net/idea.html
http://www.caplet.com/security/futurelaw/
http://www.ey.com/Publication/vwLUAssets/ey-news-release-switzerland-accepts-bitcoins-for-payment-of-its-services/$FILE/ey-news-release-switzerland-accepts-bitcoins-for-payment-of-its-services.pdf
http://www.ey.com/Publication/vwLUAssets/ey-news-release-switzerland-accepts-bitcoins-for-payment-of-its-services/$FILE/ey-news-release-switzerland-accepts-bitcoins-for-payment-of-its-services.pdf
http://www.ey.com/Publication/vwLUAssets/ey-news-release-switzerland-accepts-bitcoins-for-payment-of-its-services/$FILE/ey-news-release-switzerland-accepts-bitcoins-for-payment-of-its-services.pdf

applications to everyday business are on their way?; lastly, what if instead of paper contracts, some
businesses started to use smart contracts?*?

Moreover, what appears to be more appealing is that smart contracts are automatically enforced
without any need for a third party?*; the reduction of transaction and litigation costs for undertakings may
be massive.

In other words, while traditional currencies require a central system of administration/central registry,
virtual currencies do not, being decentralized by nature and self-executed by a software?®. The same may
be said with regard to smart contracts: if they are self-executed, there is no need for a central third party
(i.e. judges, arbitrators) to administer them: there is (at least in theory?®) no way of breaching them?’.

We can imagine a scenario in which two enterprises, through a (decentralized) smart contract, define
and regulate their business relations and payment obligations so that they are automatically executed via
Bitcoin. Platforms to draft and use smart contracts in everyday life already exist; the best-known example
is Ethereum, “a decentralized platform that runs smart contracts: applications that run exactly as
programmed without any possibility of downtime, censorship, fraud or third party interference. These apps
run on a custom built blockchain, an enormously powerful shared global infrastructure that can move value
around and represent the ownership of property. This enables developers to create markets, store registries
of debts or promises, move funds in accordance with instructions given long in the past (like a will or a
futures contract) and many other things that have not been invented yet, all without a middle man or
counterparty risk”?,

Going back to the opening point of this paragraph, it seems rather likely that international trade will
be affected by virtual currencies, blockchain technologies and smart contracts. In any case, what is needed

22 See e.g. the R3 project: “R3 is a financial innovation firm that leads a consortium partnership with over 50 of the

world’s leading financial institutions. We work together to design and deliver advanced distributed ledger
technologies to the global financial markets” (http://www.r3cev.com/about/). In addition, as mentioned below in
the article, the first blockchain-related patents are being filed.
The advantages and disadvantages of using smart contracts instead of a traditional paper contract should be
evaluated on a case by case analysis, keeping in mind the objectives of each single agreement and the peculiarity
of the situation. In any case, it has been observed that “it is quite possible to expect that at some moment of time
Smart contracts will become routine technology, like Internet itself in 90s years of the last century” (Savelyev,
A., Contract Law 2.0: «Smarty Contracts As the Beginning of the End of Classic Contract Law, Higher School
of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, p. 20).
Savelyev, A., Contract Law 2.0: «Smart» Contracts As the Beginning of the End of Classic Contract Law, Higher
School of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, p. 18: “There is no need to seek for
enforcement of Smart contract by addressing the claims to third party — judiciary or other enforcement agency.
And it is one of the main “selling points” of this contractual form”.
% IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03, January
2016, p. 6.

But, in practice, huge scandals have already made the deadlines, such as the “DAO case”, speaking of which it
has been said that “to date, the largest application of this kind of thinking has been the creation of a decentralized
autonomous organization or DAO in 2016. The idea was to create an investing entity that would not be controlled
by any one individual, but by shareholders voting based on their stakes on a blockchain. The entity was funded
with $150 million. Soon after this money was raised, about $40 million of those funds were diverted from the
organization, using part of the code that no one had anticipated” (Raskin, M., The Law of Smart Contracts,
(September 22, 2016), Georgetown Technology Review, Forthcoming. Available at:
https://ssrn.com/abstract=2842258, p. 36) and that “recent example with the hack attack on Ethereum DAO in
June 2016 shows that certain mechanism of reaching a consensus between the parties to Smart contract on certain
unexpected (non-programed) events is necessary” (Savelyev, A., Contract Law 2.0: «Smarty Contracts As the
Beginning of the End of Classic Contract Law, Higher School of Economics Research Paper No. WP BRP
71/LAW/2016, 2016, pp. 22-23).

Savelyev, A., Contract Law 2.0: «Smart» Contracts As the Beginning of the End of Classic Contract Law, Higher
School of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, p. 18: “Smart contract cannot be
breached by a party to it”.

https://www.ethereum.org/.
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is at least a study-and-watch approach? to be ready when and if such innovations will come into the game
of international trade. A similar position has been expressed, among the others®, by the Bank for
International Settlements, which recognized that “digital currencies and distributed ledgers are an
innovation that could have a range of impacts on many areas, especially on payment systems and services.
These impacts could include the disruption of existing business models and systems, as well as the
emergence of new financial, economic and social interactions and linkages™3! and concluded by saying that
“central banks could consider — as a potential policy response to these developments — investigating the
potential uses of distributed ledgers in payment systems or other types of FMIs”%. The same applies to
authorities, institutions, and more generally to States’ Legislatures. The IMF for instance has even proposed
some principles which could guide national authorities in further developing their regulatory responses to
virtual currencies®.

What is missing, however, are some recommendations on how to take advantages of blockchain in
doing business, especially how to accept payment in virtual currencies minimizing legal risks and how to
write and use a legally binding smart contracts and what consequences arise from it.

With specific regard to international trade, moreover, it has recently been launched an interesting
project called “Incochain”, that is to say, incoterms translated into decentralized smart contracts. According
to the description of the project, “Incochain is a project that is creating smart contracts for world trade. The
combination of existing incoterms, or standardized international commercial terms, smart contracts and
blockchain technology is where we are taking the industry — to completely paperless and mobile
applications. Be it import or export, air, ocean, rail, or trucking, there is a lot of paperwork. This project
clearly defines the obligations and risks of buyers and sellers and offers a dashboard system in a
decentralized manner yet it can be utilized cross sector, be it international and maritime law, cargo
insurance, banking and accounting, customs and government (including duties and taxes), warehousing,
and transportation sectors™3*,

Virtual currencies, blockchain technologies and smart contracts are already being experienced in
international trade, even if in their embryonic form. But what about the legal issues they raise?

C. The Current Legal Framework
To be sure, an international legal framework tailored on virtual currencies and blockchain technologies

and applications does not exist®®; however, at national/regional level, some legal systems (e.g. the State of
New York in the US*) have adopted a regulation on the subject matter, while others (e.g. the EU¥) are

2 The same approach has been adopted by the ECB; see Virtual currency schemes — a further analysis, ECB, 2015,

p- 33.

See e.g. the Special Address of CFTC Commissioner J. Christopher Giancarlo Before the Depository Trust &
Clearing Corporation 2016 Blockchain Symposium in which it was highlighted “The Need for a “Do No Harm”
Regulatory Approach to Distributed Ledger Technology”.

81 BIS, CPMI report on digital currencies, November 2015, available at http://www.bis.org/cpmi/publ/d137.pdf p.
17.

BIS, CPMI report on digital currencies, November 2015, available at http://www.bis.org/cpmi/publ/d137.pdf p.
18.

3 IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03, January
2016, pp. 35 ff.

https://hack.ether.camp/public/incochain.

For an exhaustive picture of the current legal framework all over the world, see Tasca, P., Digital Currencies:
Principles, Trends, Opportunities, and Risks, Deutsche Bundesbank and ECUREX Research, ECUREX Research
Working Paper, 7th of September 2015 (version: October 2015), pp. 43 ff.

I refer to the Virtual Currencies regulation: Official Compilation of Codes, Rules and Regulations of the State of
New York, Title 23. Financial Services, chapter I. Regulations of the Superintendent of Financial Services, Part
200. Virtual Currencies. Available at: https://govt.westlaw.com/nycrr/Browse/Home/
NewYork/New YorkCodesRulesandRegulations?guid=17444ce80169611e¢594630000845b8d3e&originationCont
ext=documenttoc&transitionType=Default&contextData=(sc.Default).

See the Proposal for a Directive of the European Parliament and of the Council amending Directive (EU)
2015/849 on the prevention of the use of the financial system for the purposes of money laundering or terrorist
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willing to do that, but currently it is not possible to predict when, if and to what extent such regulations will
ever be adopted®.

This may be due in part to the complexity of these technologies, and mostly to the more general
inability of modern States’ legislative process to follow the rapid evolution of technology. Moreover, some
Institutions/Authorities expressed a fear to stifle innovation, and favoured an approach of precautionary
monitoring, rather than pre-emptive regulation®. In any case, it shall be pointed out that a trend is emerging:
in the US, digital currencies are usually classified as commodities®, while in the EU*, at least at national
level, they are often classified as units of account*.

In addition, it has been observed that, even if “there is currently no EU legislation on virtual
currencies”, this “does not mean they are completely unregulated in Member States. Rather, patchworks of
national legislation, compatible to a varying degree, exist in some Member States, while others have no
legislation at all”, and that “in many Member States, nothing more than a series of opinions and warnings
has been issued by central banks or regulators™.

With regard to the blockchain, it must be said that, being a (neutral) technology, it seems much more
reasonable to wait and regulate the possible uses of it, rather than the technology itself, paying attention,
once again, not to stifle innovation. As of today, it seems that no national, regional or international
regulation exists. Nonetheless, the topic is clearly under consideration at the legislative/regulatory level: as
it has been said, “today is all about blockchain brainstorming”*.

As regards the need for a specific regulation, it has been noticed that “the growing interest in blockchain
technology, independent from a VC scheme, a priori raises fewer policy concerns, because the technology
would be used in a closed system administered by regulated financial institutions”.

However, “bitcoin may have triggered something which goes well beyond virtual currencies. Although
the blockchain technology was initially meant to implement Bitcoin’s currency business model, it now
seems to be emerging as a promising means to achieve a number of other goals. Blockchain technology
could find its way into the mainstream financial markets. The technology may be used in a variety of

financing and amending Directive 2009/101/EC.

Scheinert, C., Virtual currencies, Challenges following their introduction, EPRS | European Parliamentary

Research Service, Members’ Research Service, PE 579.110, 2016, p.10: “It is too early to assess the possible

impact of the forthcoming EU legislation on virtual currencies, but there is little doubt that it will be profound.

Whether it will affect the growth of the emerging virtual currency industry, or provide it with a more stable

regulatory framework, thus increasing its acceptance as money and eventually allowing it to become mainstream,

is an open question”.

See for example Committee on Economic and Monetary Affairs, Report on Virtual Currencies, (2016/2007(INT)),

3.5.2016; the IMF recommended that “regulatory responses should be commensurate to the risks without stifling

innovation” (IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note —

SDN/16/03, January 2016, p. 35); also the New York Department of Financial Services has clarified that there is

a need to “strike an appropriate balance that helps protect consumers and root out illegal activity, without stifling

beneficial innovation” (http://www.dfs.ny.gov/about/press/pr1407171.htm); and the UK HM Treasury has stated

that: “regulatory requirements must be proportionate to the risk posed, to avoid unnecessarily stifling competition

and innovation in a nascent industry” (https://www.gov.uk/government/uploads/system/

uploads/attachment_data/file/414040/digital currencies_response to_call for informati

on_final changes.pdf).

See CFTC press release at: http://www.cftc.gov/PressRoom/PressReleases/pr7231-15.

See the annex to ECB, Virtual currency schemes — a further analysis, 2015 pp. 34 ff.

See Tasca, P., Digital Currencies: Principles, Trends, Opportunities, and Risks, Deutsche Bundesbank and

ECUREX Research, ECUREX Research Working Paper, 7th of September 2015 (version: October 2015), p. 56.

See the annex to ECB, Virtual currency schemes — a further analysis, 2015 pp. 34 ff.

Scheinert, C., Virtual currencies, Challenges following their introduction, EPRS | European Parliamentary

Research Service, Members’ Research Service, PE 579.110, 2016, p. 7.

Digital Transformation in Government and Blockchain Technology, speech delivered by Minister for Cabinet

Office Matt Hancock at D Digital Catapult, Kings Cross, London on the 26" April 2016. Available at:

https://www.gov.uk/government/speeches/digital-transformation-in-government-and-blockchain-technology.

% IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03, January
2016, p. 24.
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application where data have to be transmitted without risk of corruption. The handicap for Blockchain
technology might be that it first appeared in the particularly sensitive and highly regulated field of
currencies, having attracted the regulators’ attention while still at an immature stage, and with its potential
not fully understood™*.

Therefore, it is indeed possible that a regulation on virtual currencies indirectly provides some rules
related to the blockchain technologies, and this may well have negative effects on the blockchain*’. No
doubt that the technology is at the center of the stage (for instance, Bank of America recently filed 15
blockchain-related patents*®) and, as a consequence, careful steps must be taken.

Speaking of smart contracts, their legal status is totally “unclear”*® and very little has been written
with this regard®; I will try to address some potential issues in part D. However, the fact that there is no
specific regulation on such issues does clearly not mean that current laws and general principles of law may
not be applicable to them, or that they are unregulated at all: virtual currencies may well be considered as
any other currency, and/or as means of exchange, while the blockchain and smart contracts are indeed pieces
of software®. To be sure, in the absence of specific regulations, these technologies must be regulated by
existing laws®2.

For example, the ECJ made clear, applying the relevant provisions of the existing European VAT

Directive, that the exchange of traditional currencies for units of the ‘bitcoin’ virtual currency is exempt
from VAT®,
In the US, Judge Teresa Pooler wrote that “the Florida Legislature may choose to adopt statutes regulating
virtual currency in the future. At this time, however, attempting to fit the sale of Bitcoin into a statutory
scheme regulating money service business is like fitting a square peg in a round hole” and stated that the
sale of bitcoin does not constitute a “money service business” in a case regarding unauthorized money
transmission and money laundering®. However, in another case®, it was reached the (opposite) conclusion
that Bitcoins qualify as money since they “are funds within the plain meaning of that term [and] can be
accepted as a payment for goods and services or bought directly from an exchange with a bank account.
They therefore function as pecuniary resources and are used as a medium of exchange and a means of
payment”®6,

4% Scheinert, C., Virtual currencies, Challenges following their introduction, EPRS | European Parliamentary

Research Service, Members’ Research Service, PE 579.110, 2016, p. 10.

Scheinert, C., Virtual currencies, Challenges following their introduction, EPRS | European Parliamentary
Research Service, Members’ Research Service, PE 579.110, 2016, p. 10, note 7.

Scheinert, C., Virtual currencies, Challenges following their introduction, EPRS | European Parliamentary
Research Service, Members’ Research Service, PE 579.110, 2016, p. 10, note 9.

* Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03, January 2016,
p- 23.

See Perugini, M. L. & Dal Checco, P., Smart Contracts: A Preliminary Evaluation, December 2015; Raskin,
Max, The Law of Smart Contracts, (September 22, 2016), Georgetown Technology Review, Forthcoming.
Available at: https://ssrn.com/abstract=2842258; Savelyev, A., Contract Law 2.0: «Smart» Contracts As the
Beginning of the End of Classic Contract Law, Higher School of Economics Research Paper No. WP BRP
71/LAW/2016, 2016. Available at SSRN: https://ssrn.com/abstract=2885241.

Savelyev, A., Contract Law 2.0: «Smarty Contracts As the Beginning of the End of Classic Contract Law, Higher
School of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, p. 20: “it is possible to argue that each
Smart contract by its legal nature is also a computer program in a meaning of IP law”.
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%2 See e.g. Tasca, P., Digital Currencies: Principles, Trends, Opportunities, and Risks, Deutsche Bundesbank and

ECUREX Research, ECUREX Research Working Paper, 7th of September 2015 (version: October 2015), p. 26:
“The general orientation is to adopt the current legislation already in place in order to deal with digital
currencies in Europe”.

% Case C-264/14.

% Case n. F14-2923, Criminal Division, section 13 of the 11th Judicial Circuit in and for Miami-Dade County,
Florida. See also http://www.coindesk.com/court-reject-bitcoin-money-florida-espinoza-trial/.

% See U.S. v Murgio et al, U.S. District Court, Southern District of New York, No. 15-cr-00769.

% See http://www.reuters.com/article/us-jpmorgan-cyber-bitcoin-idUSKCN11P2DE.
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It should be noticed, however, that most of the policymakers’, central banks’, authorities’ (and judges’)
concerns® have until now regarded almost exclusively monetary policies®®, financial aspects®®, or issues
related to public law and tax law®®, with a particular focus on money laundering and financing of terroristic
activities®?, while a lot of practical issues concerning substantive private/trade law have been left unanalysed
and unanswered, apart from some analysis on consumer protection®?; I move on to consider such issues in
the next paragraph.

D. Legal Questions Related to the Substantive Private Law Governing International Trade. The Role of
UNCITRAL

The technologies discussed through this paper may become relevant in the future of international trade
but, as already mentioned, while from a public law point of view a lot of analysis has already been carried
out, it seems that, as far as commercial law is concerned, a lot of questions still need to be answered.

This paragraph will briefly outline and address some legal questions that may arise using this
technology in this respect, how such questions may be resolved on the basis of the current legislation, and
how they should be addressed by policy makers.

The first problem is related to the legal status of virtual currencies: in fact, as already mentioned, some
legal systems have already legislated on this field, a lot of authorities have given their opinion, and the EU
is evaluating if, when and how to legislate.

However, with regard to contract law, the provision to accept payments in virtual currencies may be
dealt with through an ad hoc provision in a commercial agreement; with regard to problems arising from
their legal status, in absence of a specific regulation, authorities will likely (try to) apply the current
legislation.

Real troubles for businesses come with what I referred to in paragraph A. as “decentralized smart
contracts”, i.e., smart contracts based on blockchain technologies, which automatically execute any given
contract, providing a proof of that performance in the distributed ledger.

" For a general overview, see the chart at p. 52 in Tasca, P., Digital Currencies: Principles, Trends, Opportunities,

and Risks, Deutsche Bundesbank and ECUREX Research, ECUREX Research Working Paper, 7th of September
2015 (version: October 2015).
%8 See for example BIS, CPMI vreport on digital currencies, November 2015, available at
http://www.bis.org/cpmi/publ/d137.pdf, which concluded at p. 21 that “There could also be potential effects on
monetary policy or financial stability”; Scheinert, C., Virtual currencies, Challenges following their introduction,
EPRS | European Parliamentary Research Service, Members’ Research Service, PE 579.110, 2016, pp. 4 ff.; see
also IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03,
January 2016, pp. 33 ff.; finally, see ECB, Virtual currency schemes — a further analysis, ECB, 2015, p. 32.
See for example CPMI report on digital currencies, BIS, November 2015, available at
http://www.bis.org/cpmi/publ/d137.pdf in which it is concluded (p. 21) that “There could also be potential effects
on monetary policy or financial stability”; Scheinert, C., Virtual currencies, Challenges following their
introduction, EPRS | European Parliamentary Research Service, Members’ Research Service, PE 579.110, 2016,
pp. 4 ff.; see also Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note —
SDN/16/03, January 2016, pp. 31 ff.; finally see ECB, Virtual currency schemes — a further analysis, 2015, p.
32.
80 See IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03,
January 2016, pp. 30 ff.
b1 See for example the UK national risk assessment (available at:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/468210/UK_NRA _October 201
5 final web.pdf), where it has been written that “The money laundering risk associated with digital currencies
is low, though if the use of digital currencies was to become more prevalent in the UK this risk could rise”, or
the Europol Report on the Changes in the Modus Operandi of Is in Terrorist Attacks (available at:
https://www.europol.europa.cu/sites/default/files/publications/changes_in_modus_operandi_of is_in_terrorist_
attacks.pdf), where they investigated the possible use of Bitcoin by terrorist to finance their activities.
2 See IMF, Virtual Currencies and Beyond: Initial Considerations, IMF Staff Discussion Note — SDN/16/03,
January 2016, pp. 28 ff.
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In this regard, the first thing to notice is that, “using the blockchain functions imposes some technical
limits: as a matter of facts, indirect e-commerce performances are not digitally executable. Therefore, the
scheme is not covering any agreement regarding goods or services that, even though purchased on the
Internet, have a material consistence or are to be performed in the real world, like a book delivery or a
maintenance service”,

This is due to the dichotomy between real and virtual world: let us imagine that, through a smart
contract, A buys and object from B (who regularly pays the agreed price), but thereafter C steals the real
good from A; at this point, on the blockchain there is no way to change the status of owner of A, who may
well sell his virtual “title” to D, who will never physically possesses the good which has bought but, at the
same time, will never be able to stop the payment automatically executed by the smart contract. This is why
it seems possible to argue that smart contracts may function only with digital goods and digital inputs®.
Nonetheless, even if such limitation had to be applied, smart contracts would still be applicable to a lot of
goods of the modern era. But what is the legal nature of smart contracts?

On the one hand, some have recently argued that a “smart contract can be regarded as a legally-binding
agreement”%; on the other, it has been said that “smart contracts are simply a new form of preemptive self-

help”®.

With regard to the idea that smart contracts are themselves autonomous and self-sufficient legally-
binding agreements, it shall be noticed that in fact they will almost always represent the translation of part
of an already reached agreement into digital code: this is because they simply perform automatically the
contract but they can enforce only provisions that may be executed in the digital world. In this regard, it
has been said that using smart contracts “there is no need in conflict of laws provisions, since there are no
collisions of various legal systems. Mathematics is universal human language. Thus, Smart contracts are
truly transnational and executed uniformly regardless of the differences in national laws™®’, and even that
smart contracts do not create a proper obligation in its legal meaning®®.

Such conclusion, though, seems difficult for me to be agreed upon. Firstly, even considering smart
contracts as legally-binding agreements, they would a fortiori be subject to contract law, and it is clear that
the applicable law will have a strong influence on them; for example, with regard to illegality and
unconscionability, every country has its own peculiar rules, and a contract may well be valid in one place
and null and void in another one.

Moreover, smart contracts do clearly create obligations which stand independently from the digital
code of the smart contracts: if for example there is a bug in a smart contract between A and B, and A has
undertaken to transfer her property in exchange for an agreed sum of money to B, she would still be obliged
to transfer her property to B even if the smart contract does not work (similarly, if a vending machine does
not deliver the chosen good after the insertion of the coin, it is clear that the owner of the selling machine
is still obliged to perform and deliver the good).

In any case, by entering into a smart contract, parties undertake to perform the obligation therein
encapsulated; in addition, since — as was said — almost always smart contracts will be a translation of a
precedent agreement already reached, the obligations of parties would nonetheless be, at the very least, to
start the execution of the smart contract (i.e. to press the button that starts to operate the smart contract).

8 Perugini, M. L. & Dal Checco, P., Smart Contracts: A Preliminary Evaluation, December 2015, p. 10.

8 Perugini, M. L. & Dal Checco, P., Smart Contracts: A Preliminary Evaluation, December 2015, pp. 10 ff.

8 Savelyev, A., Contract Law 2.0: «Smarty Contracts As the Beginning of the End of Classic Contract Law, Higher
School of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, p. 10 and ff.

Raskin, M., The Law of Smart Contracts, (September 22, 2016), Georgetown Technology Review, Forthcoming,
abstract. Available at: https://ssrn.com/abstract=2842258.

Savelyev, A., Contract Law 2.0: «Smart» Contracts As the Beginning of the End of Classic Contract Law, Higher
School of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, p. 21.

Savelyev, A., Contract Law 2.0: «Smart» Contracts As the Beginning of the End of Classic Contract Law, Higher
School of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, pp. 17 ff.
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Generally speaking, in spite of the conceptual dissimilarities, there actually do not appear to exist too
many differences between the functioning of a smart contract and that of a mechanical vending machine,
or that of a software that suspends the supply of a service in case of missing payment (e.g. Netflix allows
users to legally watch streaming videos in exchange for a monthly payment; in case of missing payments,
the software will simply suspend the service, not allowing users to log in®): the fact that the interruption is
performed by humans, by software, or by smart contracts with a record in the blockchain, does not in
practice seem make a relevant difference legally-wise.

I therefore agree with the scholars who concluded that, “independently from being digitally expressed,
every contract is ruled and guaranteed by the law and the parties will be free to file the Court for
compensation in case a void agreement has been performed or execution has been spoiled by a

malfunctioning due to a system bug”’°.

Another interesting point that was made by the scholarship is the idea that smart contracts are simply
a new form of self-help measures, which parties to a contract adopt in order to ensure the performance of
their agreements without the need of judicial enforcement’. This is consistent with the above-mentioned
observation that what usually happens, at least at the moment, is that two parties reach an agreement and
thereafter translate part of it into a smart contracts, and then leave the duty to perform it to the machine. In
this case, all the relevant legal questions arising from smart contracts must be dealt by the competent judge
under the applicable contract law.

In any case, independently of the legal nature of such contracts, another issue to be faced is the
probative value of blockchain technology; also, and connected to this, one might wonder: “what happens
when the outcomes of the smart contract diverge from the outcomes that the law demands”’?? Once again,
the answer depends on the applicable law.

Of course, a national agreement, concluded by national businesses and to be performed only on the
national soil, would clearly be subject to the corresponding national law, and the jurisdiction would be
determined according to the procedural law of that country.

But in relation to international trade, everything is different: it is self-evident that smart contracts may
generate enormous problems if the applicable law and the competent jurisdiction are not clearly determined
in the agreement; however, as observed above, smart contracts, by their very nature, cannot contain
provisions not executable by software (such as the one regarding the applicable law), nor are they built with
the intention to depend on a third-party judicial enforcement, and, therefore, it is still hard to imagine how
they could include provisions on jurisdiction and applicable law".

It would therefore appear to be necessary, if such contracts have to be adopted in day-to-day trade
practice, a general agreement (or at least an ad hoc provision) that establishes, among the other things, that,
in case of need of judicial enforcement, related to the general agreement itself, or to the smart contracts
depending upon it, what is the applicable law and which judge has the jurisdiction.

In relation to international trade, this problem may otherwise be without solution; trying to establish
the applicable law of a smart contract, in the absence of an explicit choice by the parties, would trigger the
well-known problems amplified by the advent of the Internet: should we apply the /ex loci delicti? The lex

8 https://help.netflix.com/legal/termsofuse?locale=en&country=IT: “If a payment is not successfully settled, due

to expiration, insufficient funds, or otherwise, and you do not change your Payment Method or cancel your
account, we may suspend your access to the service until we have obtained a valid Payment Method”.
" Perugini, M. L. & Dal Checco, P., Smart Contracts: A Preliminary Evaluation, December 2015, p. 25.
' Raskin, M., The Law of Smart Contracts, (September 22, 2016), Georgetown Technology Review, Forthcoming,
pp. 32 ff.
Raskin, M., The Law of Smart Contracts, (September 22, 2016), Georgetown Technology Review, Forthcoming,
pp. 25 ff.
See Savelyev, A., Contract Law 2.0: «Smarty Contracts As the Beginning of the End of Classic Contract Law,
Higher School of Economics Research Paper No. WP BRP 71/LAW/2016, 2016, pp. 20 ff.
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loci contractus? The lex loci rei sitae (the place where the server on which the digital property virtually
exists?)? The lex loci protectionis? Or should we use other criteria?

Similar problems would arise with regard to jurisdiction.

Therefore, there appears to be a great need of a solution to these uncertainties, or at least a model
provision/law that deals with them, in order to avoid that, in a near future, if such contracts happen to start
truly spreading, businesses start to use smart contracts giving them too much confidence and, in case of
failure of the software, no one knows where to file a lawsuit, according to which law, and therefore how to
predict its possible outcome.

Excessive faith in technology without adequate knowledge of the inevitably arising legal problems
may cause a disaster, especially in international trade. It appears to be crucial to adopt an international
approach to solve these issues; otherwise, each country may provide for different regulation on the subject
matter, thus introducing indirect obstacles to international trade. It appears to be better to propose a
framework in advance, than to wait for a number of national laws that eventually will need to be harmonized
and unified, because of the inevitable disparities. Given the rapid evolution of the technologies under
consideration, it is inevitable that further studies and analyses must be carried out; nonetheless it is desirable
that UNCITRAL, with its expertise in the field, leads this process.

This could be achieved through a proposed model law/rules which may be acceptable worldwide, or
offering a legal guide or practical recommendations, in any case providing the technical assistance required
for a similar endeavour. If this happened, many of the above-indicated questions would automatically and
systematically find a solution, thus allowing for a proper exploitation of the potential of this innovation in
international trade.

E. Conclusions

This paper has tried to outline the legal landscape arising from blockchain technologies and their
applications, such as decentralized smart contracts and virtual currencies; it has tried to investigate if and
to what extent such technologies may imply a legal revolution, or if it is sufficient to simply adapt the
existing legal categories to them.

While I recognized that decentralized smart contracts, blockchain and virtual currencies may become
mainstream technologies, I believe that they are not going to cause a legal revolution.

Even recognizing that a lot of regulatory issues arise from a public law perspective, this paper also
focused on the less analysed issues related to international trade law. In this regard, the implementation of
blockchain-based smart contracts creates problematic legal questions, particularly in relation to the
applicable law and to jurisdiction. In fact, decentralized smart contracts are indeed designed with the
purpose of avoiding the need of an intermediary to assure the exact performance of a contract, and to be
self-sufficient and autonomous; however, sometimes, either for a bug, or for other reasons related to the
dichotomy between real and virtual world, the intervention of a third party may be necessary to correct
them, and to reach the required lawful outcomes of the given contract.

Nonetheless, considering that smart contracts can arguably be deemed actual contracts in their legal
meaning, or at the least some form of self-help technology chosen by parties to ensure compliance with
contractual obligations, it seems that most of the legal questions arising with smart contracts can and should
be dealt with current contract law provisions; however, it is necessary to identify which national contract
law applies to decentralized smart contracts, and this may be resolved through an ad hoc provision in the
agreement or through the proposition of legal rules applicable to the most problematic aspects of smart
contracts, i.e. applicable law and jurisdiction. Under this perspective, a contribution by UNCITRAL in
devising model provision/agreements dealing with and regulating smart contracts would seem to be able to
bring a really valuable contribution to the healthy development of these new contractual practices, and thus
indirectly favour the continuing growth of international trade, keeping pace with technological innovations.
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Cross-Border Smart Contracts: Boosting International Digital Trade through Trust and
Adequate Remedies

Sara Hourani, Bournemouth University, United Kingdom
Introduction

Cross-border digital contracting in recent years has witnessed the development of smart contracts that
can be used for a variety of automated electronic transactions.! A number of internet platforms such as
Ethereum have emerged that offer to create smart contracts and expand their application to these different
transactions.? This expansion is bound to have an impact over the manner in which trade is currently
conducted which raises the importance of regulating these new digital contracts.

As these contracts are based on programmable software their lack of flexibility as opposed to natural
language contracts could lead to not fulfilling the parties’ expectations, thereby leading to a potential breach
of contract. This paper briefly assesses the role that the UN Convention on the Use of Electronic
Communications in International Contracts and the UNCITRAL Technical Notes on Online Dispute
Resolution can have in such a situation. The paper then emphasises the current gaps in the international
legal framework with regards to smart contracts and their breach that requires for further research and legal
regulation.

What are Smart Contracts?

Smart contracts were first referred to by Nick Szabo in the 1990s as “a set of promises, specified in
digital form, including protocols within which the parties perform on these promises.”® On this basis it can
be said that smart contracts are software codes that embed the terms and conditions of a contract and that
run on a network leading to a partial or full automated self-execution and self-enforcement of the contract.

The automated performance of the contract is enabled as a result of the transfer of contractual terms
and conditions into an algorithm or technology-enabled rules-based operations that signal for actions, such
as payment, to be taken once the relevant conditions have been fulfilled.* In this light, it has been suggested
in a recent report by the Smart Contracts Alliance that smart contracts can be used for complex transactions
to enable for a simpler performance of these and to help with cutting down on costs.® Examples of such
uses include using contracts for better visibility in supply chains, for mortgages or for trade finance.

Execution Issues and Remedies in Smart Contracts: Current Applicable UNCITRAL Texts

Smart contracts have been designed to ensure that the contract would be performed adequately without
any risk for breach. However, the code embedding the contract terms can contain bugs or produce results
that are not in accordance with the expectations of the parties.® Therefore, this would mean that the smart
contract can be potentially breached in such cases as its performance would not be as expected or intended
by the parties. The question that ensues is whether there are current rules or guidance under the UNCITRAL
texts for establishing liability and providing adequate remedies for breach in such circumstances.

Such transactions include the facilitation of automatically executed derivatives for example. See Hedgy
https://angel.co/hedgy (last accessed January 2017).

See Ethereum https://www.ethereum.org/ (last accessed January 2017).

8 N Szabo, Smart Contracts: Building Blocks for Digital Markets, 1996.

Smart Contracts Alliance in collaboration with Deloitte Report, Smart Contracts: 12 Use Cases for Business &
Beyond: A Technology, Legal & Regulatory Introduction-Foreword by Nick Szabo, December 2016
http://digitalchamber.org/assets/Smart-contracts-12-use-cases-for-business-and-beyond.pdf  (last accessed
January 2017). See also, P De Filippi and S Hassan, ‘Blockchain Technology as a Regulatory Technology: From
Code is Law to Law to Law is Code,’ First Monday, Volume 21, Number 12, 5 December 2016 Section ITA.

See Smart Contracts Alliance in collaboration with Deloitte Report, supra n 4.

Smart Contracts Alliance in collaboration with Deloitte Report, supra n 4, p. 10.
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The UN Convention on the Use of Electronic Communications applies to the use of electronic
communications used in the formation or performance of a contract between parties whose places of
business are in different places.” According to this Convention, a smart contract® would be considered to be
legally valid as these form electronically through computer code. Moreover, Article 12 disposes that
contracts formed as a result of automated messages are legally valid and enforceable under the Convention.
Nevertheless, there is no legal provision that offers further indication on liability in an automated contract
and from whom remedies would have to be given.

Self-enforcement functions as conflict prevention in smart contracts® but issues of enforceability in
the context of cross-border smart contracts due to jurisdictional variations can still arise. In order to further
solve this dilemma, smart contracts can incorporate an online dispute resolution clause in their code.'! Also,
an ODR clause would be useful to avoid any ‘wrongful’ irreversible performance of the contract without
having recourse to an external source. The UNCITRAL Technical Notes on ODR offer guidance on what
an ODR procedure would include and would also be compatible to be applied to an ODR provision in smart
contracts. Once the ODR process gives a result, it can issue an adequate remedy for the condition or
problem.

Current Gaps in the International Legal Framework:

The breach in performance by software driven automated contracts, such as smart contracts, raises
important liability questions that currently do not have a direct answer in the available international legal
texts. This also has implications over the remedies that the aggrieved party would be entitled to in such a
context. As opposed to natural language contracts where it is clear that if the seller for example makes a
late delivery due to his own wrongdoing the buyer would be entitled for relevant remedies from the seller.
Errors committed as a result of codes make it more difficult to establish which party caused the breach or
is liable because ofit.

Conclusion

The UNCITRAL texts are equipped in dealing with smart contracts to a certain extent as they recognize
automated electronic contracts and offer enforcement solutions to these through ODR. It is however the
case that there is a current regulatory gap with regards to establishing liability in cases of breach of smart
contracts which raises a need for an international text on these. Consequently, such a text would contribute
to the removal of any current obstacles in trading via smart contracts by reinforcing the users’ trust in their
use which would boost international digital trade.

Article 1 of the Convention.

Apart from smart contracts touching on the exceptions in Article 2.

R Koulou, ‘Blockchains and Online Dispute Resolution: Smart Contracts as an Alternative to Enforcement,’
SCRIPTed, Volume 13, Issue 1, May 2016, p. 65.

See R3 and Norton Rose Fulbright White Paper, Can Smart Contracts be Legally Binding Contracts: Key
Findings,’ p. 5 http://www.nortonrosefulbright.com/files/norton-rose-fulbright--r3-smart-contracts-white-paper-
key-findings-nov-2016-144554.pdf (Last accessed January 2017).

1 Tbid.
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Information Management in International Trade:
Role of UNCITRAL in Advancing International Single Window Environment

Trisha Rajput, School of Business, Economics and Law, University of Gothenburg, Sweden
1. Introduction

The various international and regional institutions that have been engaged in the work on issues related
to trade in digital economy has to a certain extent directed their efforts following the mantra of “trade
facilitation”. Some of those efforts have supported the implementation of national and regional single
windows across jurisdictions to fulfil import, export, and transit-related regulatory requirements.
Interoperability and internationalization of national single windows is the next logical step, as it will allow
collaborative information sharing for both public and private sector stakeholders in global supply chains.

The purpose of this paper is to present the concept of international single window environment (ISWE)
as an information channel and review the legal framework necessary for implementing it. ISWE is proposed
as an information channel characterised by interoperability between various national single windows. The
proposed ISWE will serve as information interchange channel which has the potential of enhancing the
visibility of the entire supply chain.

With the entry into force of the WTO’s Trade Facilitation Agreement (TFA),! several WTO Member
States are likely to move to the broader use of electronic transactions through use of information and
communications technologies (ICT) to meet their multilateral treaty obligations. For example, the TFA
suggests that member-states should implement national single window (NSW) and recommend the use of
ICT methods for trade. The paper considers the contribution of the TFA and suggests that once majority of
the WTO Member States establish single windows, most of the necessary infrastructure for creating ISWE
would be present. The paper examines past and on-going efforts of some of the relevant international and
regional institutions® are examined in contextual detail to provide a legal basis for interoperability of
National Single Windows through ISWE. In this context the contribution of UNCITRAL to develop the
supplementary legal framework for ISWE is elaborated.

ASEAN Single Window is utilised as an example of regional single window interoperability to identify
the prospects and challenges of interoperability. 3 Since 2005, the Association of Southeast Asian Nations
(ASEAN) has been working to develop both the technical and legal frameworks for a regional Single
Window referred to as the ASEAN Single Window (ASW). During the past several months ASW has
supported electronic exchange of customs declaration and certificate of origin between five Member States
on a pilot basis. Building upon the interim findings from the ASW experience the paper emphasises that
full potential of ISWE can be realised through integration of Government-to-Government (G2G), Business-
to-Government (B2G) and Business-to-Business (B2B) information. Such integration of information into
an interoperable environment will allow flow of real-time data that can offer numerous possibilities to
enhance the visibility of international supply chains. It is argued that single window integration at
international level should include transport and related commercial requirements in order to improve
information flows among all supply chain actors.

! wTo. Trade Facilitation Agreement (WT/MIN(13)/36 or WT/L/911)
https://www.wto.org/english/thewto e/minist e/mc9 e/desci36_e.htm on 22 February 2017, the organization
obtained the required acceptance from two-thirds of its 164 members for the TFA to take effect.
https://www.wto.org/english/news _e/news17 e/fac 27feb17 e.htm.

The efforts of institutions considered are the United Nations Economic Commission for Europe (UNECE), United
Nations Economic and Social Commission for Asia and the Pacific (UN/ESCAP), United Nations Centre for
Trade Facilitation and Electronic Business (UN/CEFACT), United Nations Network of Experts for Paperless
Trade and Transport Facilitation in Asia and the Pacific (UNNEXT), World Customs Organization (WCO), World
Trade Organization (WTO) and United Nations Commission on International Trade Law (UNCITRAL).

It is to be noted that the ASW is conducting live operations on a pilot basis. Therefore, the interpretation of the
empirical findings should not be related to the fully operating single window. The period analysed in this study
is significantly short. Therefore, this effect should be interpreted as short-run effect of ASW on exports.
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However, the integration of transport and commercial requirements in the scope of ISWE is where the
challenge lies. The inclusion of the transport stakeholders into the single window system requires complex
coordination that can capture the existing relationships between carrier interests, shipper interests, ports,
transport authorities, insurance providers, etc., from legal and technical perspectives. Emergence of new
technology has opened up possibilities for creating technical solutions for such complex arrangements. The
issue of dematerialization of transport and commercial documents in another challenge. In this respect, the
contribution of UNCITRAL on the issue of dematerialisation of bill of lading is profound. However, what
remains unanswered is the supporting framework that would support the channelizing of dematerialised
information through ISWE which is an information exchange channel. The ISWE needs to be supported by
a legal framework for trusted transboundary transaction. In this context UNCITRAL could make a
significant contribution through its work on trust and identity management.

2. Trade Facilitation

Over the last several years, numerous multilateral and regional institutions have been engaged in law-
making initiatives related to e-commerce, paperless trade, electronic single window and cross-border e-
transaction. Most of these initiatives feature under the broad heading of trade facilitation. Trade facilitation
initiatives are commonly considered to create standards and guidelines for the exchange of goods and
services across borders.* Commercial aspects of trade have also been considered within the ambit of trade
facilitation by certain institutions.

WTO defines trade facilitation as:

the simplification and harmonization of international trade procedures, where trade procedures are the
activities, practices and formalities involved in collecting, presenting, communicating and processing
data and other information required for the movement of goods in international trade.®

UN/CEFACT defines trade facilitation as:

the simplification, standardization, and harmonization of procedures and associated information flows
required to move goods from seller to buyer and to make payments.®

OECD defines trade facilitation as:

the simplification and standardization of procedures and associated information flows required to
move goods internationally from seller to buyer and to pass payments in the other direction.’

The above-mentioned definitions are particularly interesting because they emphasise on the flow of
information connected with the physical movement of goods.® This flow of information, which can be
enhanced through digitalization of trade processes, help businesses and governmental agencies to manage

4 See the definitions of trade facilitation as used by institutions such as WTO, UN/CEFACT and WCO.

WTO, A Training Package: What is Trade Facilitation? www.gfptt.org/sites/default/files/refread/Training-guide-
final.pdf.

6 UNECE, Trade Facilitation Implementation Guide. http://tfig.unece.org/details.html.

" OECD. 2005.The Costs and benefits of Trade Facilitation. http://www.oecd.org/trade/facilitation/35459690.pdf.
A typical international supply chain features the physical movement of goods, the financial aspects of the
transaction, and the flow of information within the various actors in the supply chain. The three layers exist as
parallel processes with limited interaction between them. However, the use of ICT may enhance interaction
between the three layers. Basu Bal, A., Rajput, T. 2015. Creating Sustainable Global Supply Chains Through
Single Window and Paperless Trade Initiatives: Efforts of WTO and UNCITRAL in Perspective presented at
UNCITRAL Emergence Conference, Macau, 30 November.
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risks and reduce transaction costs. ® An important practical tool for coordinating trade processes’® and
procedures at the border to ensure smooth flow of information is an electronic single window facility.

Single window is defined by the WCO as:

An intelligent facility that allows parties involved in trade and transport to lodge standardized
information and documents with a single entry point to fulfil all import, export and transit related
regulatory requirements.!

The benefits of single window system are well established.'? Doing Business data reveals that less time
was spent on customs clearance in countries that utilise electronic systems for the submission and
processing export and import customs declarations.® Many of the upper middle-income countries use single
windows and in several other countries the implementation process is underway. Some examples of national
single window systems are International Trade Data System (ITDS) of US, UNI-PASS Korean Customs
system and KTNET u TradeHub national trade single window of Korea, TradeXchange of Singapore and
PortNet of Finland. ISWE is proposed as an information interchange channel characterised by
interoperability between the various national single windows.

3. TFA Can Contribute Towards Creating ISWE

One interesting aspect that emerges from evaluating the single window reform across countries is that
implementation is fragmented than desired.’* Such fragmentation created the need for a comprehensive
trade facilitation reform which would consolidate and multilateralize the commitments of States to create
efficient trading processes and procedures at the borders.’® The TFA,'® which is the result of the Bali
Ministerial Conference in December 2013, is a step in that direction. Article 10 of the TFA mandates that
all Members of the WTO shall endeavour to establish and maintain a single window enabling traders to
submit documentation for export, import and transit of goods through a single entry point. It is important
to mention that the implementation of a single window system develops on the GATT 1994 Article VIII

There exists a positive correlation between digitalization and economic growth For more discussion on the issue
Doing Business-Trading  Across Barriers: Technology Gains in Trade Facilitation.
http://www.doingbusiness.org/reports/case-studies/2016/tab.
The concept of Single window is supported by several the border management models. Aniszewski, S. 2009. Co-
ordinated Border Management — A Concept Paper. WCO Research Paper N° 2. Also see Doyle, T. 2011.
Collaborative Border Management. World Custom Journal 4(1): 15-21. G. Mc Linden, E. Fanta, Widdowson, D.,
and Doyle, T. 2011.Border Management Modernization Handbook
http://issuu.com/world.bank.publications/docs/9780821385968. Arvis, J-F., Mustra, M. A., Ojala L., Shepherd,
B., Saslavsky, D. 2010. Connecting to Compete: Trade Logistics in the Global Economy
http://siteresources.worldbank.org/INTLAC/Resources/ConnectingtoCompete.pdf.
I WCO, Single Window Information Store http://www.wcoomd.org/en/topics/facilitation/activities-and-
programmes/single-window/single-window.aspx.
Tsen, J.K.T. 2011. Ten Years of Single Window Implementation: Lessons Learned for Future.
https://www.unece.org/fileadmin/DAM/trade/Trade_Facilitation_Forum/BkgrdDocs/TenYearsSingleWindow.pd
f. For more discussion, see Lawrence, R.Z., Hanouz, M. D., and Doherty, S. 2012. The Global Enabling Trade
Report 2012  Reducing  Supply Chain  Barriers: The  Enabling Trade  Index 2012
http://www.news.co.il/uploadFiles/252620875835419.pdf;, Carballo,. J., Graziano, A., Schaur, G., Martincus, C.
V. 2016. The border labyrinth: information technologies and trade in the presence of multiple agencies. IDB
Working Paper Series; 706. Research has shown that single window systems have positive impact on increasing
the number of exporting firms and on improving international trade flows. Implementation of streamlined
procedures to process export permits through the single window in Costa Rica resulted in an increase in the
number of exporters by 22.4%.
¥ World Bank, Doing Business. 2017. Equal Opportunity for All. Washington, DC: World Bank. DOI: 10.1596/978-
1-4648-0948-4.
¥ Choi, J. Y. 2011. A Survey of Single Window Implementation. WCO Research Paper No. 17 ik
5 OECD. 2013. Interconnected Economies: Benefiting from Global Value Chains
http://www.oecd.org/sti/ind/interconnected-economies-GVCs-synthesis.pdf.
See notel.
7 WTO. 2013. Bali Ministerial Declaration and Decisions http://wto.org/english/thewto_e/minist_e/
mc9 _e/balipackage e.htm.
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concerning Fees and Formalities connected with the importation and exportation, where paragraph 1(c)
recognizes “the need for minimizing the incidence and complexity of import and export formalities and for
decreasing and simplifying import and export documentation requirement”. The single window system
under the TFA has to be implemented by the Members of the WTO thereby allowing traders to lodge
information with a single body for the purposes of all import or export related regulatory requirements. This
system seeks to ensure that all procedures, data and requirements related to the trade transaction is handled
and overseen by one agency which takes the responsibility of combined controls. In addition to making the
procedural requirements for the traders simple and standardized, this system facilitates information flows
enhancing efficiency.

Once the TFA is fully implemented, it will result in an environment where WTO Member States would
have an operational Single Window (to facilitate import, export and transit-related regulatory functions)
across jurisdictions that will establish the infrastructure for the ISWE. As mentioned above, the concept of
the ISWE simply stated refers to an environment which is characterized by interoperability*®between
various national single windows. The interoperable environment reflects the position where national single
windows communicate with each other to exchange relevant information. In practice the discussion on
ISWE must begin with the deliberation on different technological and organizational models for making
interoperability possible. After surveying existing literature it is revealed that two models are proposed for
the design of interoperability, namely centralised server model'® and gateway model.?° More recently, cloud
computing has also been suggested as a way forward to build a supranational single window.?* The
technological framework that is selected for the creation of the ISWE framework may entail distinct legal
and political deliberations. If a centralised server model is adopted for ISWE then a central server may be
used to host a gateway which will facilitate the trade data exchange. This model seems simple from a
practical perspective but it poses problematic political questions. One such question is which Member State
will host and be responsible for the maintenance of the central server? The main concern relates to flow of
trade-related data between exporting country and importing country transmitted via a third country where
the central server is installed. The legal questions pertaining to such a model is connected with data
retention, accessibility, archiving etc. The other option is for the Member States’ national single windows
to be connected to each other through a common gateway application.

One crucial factor which is central to the concept of interoperability is that the national single windows
which will ultimately participate to create the ISWE should actually be able to communicate or exchange
the relevant information. Simply stated the single windows must be interoperable. For this purpose, it is
important that the relevant international standards be used as guidelines for the implementation of single
windows across jurisdictions. The TFA provides to this effect. Article 10.3 of the TFA provides that
Members are encouraged to use relevant international standards or parts thereof as a basis for their import,
export, or transit formalities and procedures, except as otherwise provided for in this Agreement. It is
important to note that there are several important international instruments that have been developed by
various international institutions with respect to developing or upgrading single windows. There are three
important UN/CEFACT recommendations which is specific to single windows. They are as follows:

8 The term “interoperability” is defined as the ability of two or more systems or components to exchange and use

information across borders without additional effort on the part of the trader. UN/CEFACT. 2015.
Recommendation and Guidelines on Single Window Interoperability: Supporting Cross Border Interoperability
of Trade Regulatory Single Window System: Draft Recommendation No. 36; Keretho, S., Pikart, M., 2013. Trends
for collaboration in international trade: Building a Common Single Window Environment ECE/TRADE/411
https://www.unece.org/fileadmin/DAM/trade/Publications/ECE-TRADE-411.pdf where interoperability is
defined as the ability of diverse systems and organizations to work together.

Centralized Gateway Model” whereby the Gateway is installed in a single Central Server for the common use of
all participating countries.

“Distributed Gateway Model” whereby the Gateway is installed separately in the national network perimeter of
each participating country.

Pugliatti, L. 2011. Cloud Single Window: Legal Implications of a New Model of Cross-Border Single Window.
World Customs Journal 5(2):3.
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- UN/CEFACT Recommendation 33 defines the concept of single windows and recommends the
government to establish single windows.??

- UN/CEFACT Recommendation 34 focuses on the issues connected to the implementation of single
windows.

- UN/CEFACT Recommendation 35 focuses on legal aspects of single window facilities.

Single windows need to be supported by a legal framework to formalise and induce trust in the
emanating transactions in addition to technological or organizational infrastructure.?® Many of the legal
issues pertaining to the establishment and operation of single windows can be addressed through contracts
and memoranda of understandings between relevant participants but others can be addressed through
recourse to international standards. There are several standards that are relevant in context of single
windows which have been developed by intergovernmental agencies and international organizations such
as UNCEFACT,* UNNExT? and WCO?%*.

It is important that countries seek recourse to international standards so that the single window
architecture is interoperable globally. Important legal issues considered by UNCITRAL related to electronic
commerce such as authentication, and the legal status of electronic documents are hugely relevant in context
of single window operation. It should be noted that UNCITRAL basic e-commerce laws such as the UN
Electronic Communications Convention; UNCITRAL Model Law on Electronic Commerce (MLEC);
UNCITRAL Model Law on Electronic Signatures (MLES) provides legal framework for the operation of
single window facilities. The new Model Law on Electronic Transferable Records is also relevant because
the processes connected with single window transactions are electronic but still based on paper.?’

Once the interoperable environment is set up it will allow for collaborative information sharing for
both public and private sector stakeholders in global supply chains. This information will in turn enhance
visibility of the supply chain itself and various actors involved in the process. More importantly it has the

22 UN/CEFACT. 2005. Recommendation and Guidelines on Establishing a Single Window to Enhance the Efficient
Exchange of Information between Trade and Government, Recommendation No. 33, (ECE/TRADE/352, July
2005). https://www.unece.org/fileadmin/DAM/cefact/recommendations/rec33/rec33 trd352e.pdf

2 UN/CEFACT. 2013. Establishing a legal framework for international trade Single Window (Recommendation
No.35). http://www.unece.org/fileadmin/DAM/trade/Publications/ECE-TRADE- 401 E_Rec35.pdf.

24 UN/CEFACT. 2013. Data Simplification and Standardization for International Trade (Recommendation No.34).
http://www.unece.org/fileadmin/DAM/trade/Publications/ECE-TRADE-400E_Rec34.pdf; UN/CEFACT. 2014.
Revision of Recommendation 14: Authentication of Trade Documents. http://www.unece.org/fileadmin/DAM/
cefact/recommendations/rec14/ECE_TRADE C CEFACT 2014 6E Rec 14.pdf.

% UNNEXT. 2012. Single Window Planning and Implementation Guide http://unnext.unescap.org/tools/implement-

guide.pdf recommends single window implementation framework SWIF and identifies ten smaller and easier

manageable components critical to single window development. The ten components include: identification and
management of stakeholder requirements; single window vision articulation; establishment of stakeholder
collaboration platform; business process analysis and simplification; data harmonization and document
simplification; design of service functions and application architecture; establishment of standards and
interoperability; introduction of legal infrastructure; enforcement of business and governance models; execution
of IT infrastructure and solutions; UNNEXT, UNESCAP/UNECE. 2012. Electronic Single Window Legal Issues:

A Capacity Building Guide. http://unnext.unescap.org/pub/tipub2636.pdf; UNNEXT 2012. Business Process

Analysis Guide to Simplify Trade Procedures http://unnext.unescap.org/pub/tipub2558new.asp; UNNExXT. 2012.

Data Harmonising and Modelling Guide for Single Window Environment.

http://unnext.unescap.org/pub/tipub2619.pdf ; UNNEXT. 2012. Guide for the design of Aligned Forms for

Paperless Trade http://www.unece.org/fileadmin/DAM/trade/Publications/ece 372 ManualForDesign

AlignedTradeForms.pdf.

WCO. 2011. How to Build SW Environment http://www.wcoomd.org/en/topics/facilitation/activities-and-

programmes/single-window/single-windowguidelines.aspx#{228E2A1B-6B48-4D59-9FF4-1451CBCF62EC};

WCO. 2009. Data Model (version 3.0) http://wcoomdpublications.org/data-model-

3.html?id=836& _ store=english& _ from_store=french.

I UNCITRAL. 2016. Draft Model Law on Electronic Transferable Records. A/CN.9/WG.IV/WP.139,
A/CN.9/WG.IV/WP.139/Add.1 and A/CN.9/WG.IV/WP.139/Add.2  https://documents-dds-ny.un.org/doc/
UNDOC/LTD/V16/051/96/PDF/V1605196.pdf?OpenElement.
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potential to meet the requirements of entire international supply chain as opposed to the piecemeal benefit
presented by single point data submission at the national level. This will also reduce the volume of trade-
related paperwork required of traders by making them shared electronically. Sharing of trade related
documents prior to arrival of goods through the ISWE environment would minimise time and costs
associated with cargo clearance.

To build the ISWE that complements the highly interconnected international trading scenario, the
border agencies need to work together to encompass the entire supply chain where the goods can be assessed
for admissibility and clearance prior to their arrival at the physical border. Measures of co-ordination and
co-operation range from policy to documentary and physical control amongst domestic and international
border agencies. However, the co-operation and co-ordination between international border agencies is
based on a political mandate and can manifest through international agreements and ratification of relevant
conventions. In this context the proposed TFA’s role can be instrumental in achieving the desired result, as
it will lead to political commitment from WTO Members because of its multilateral nature. Article 12 of
the TFA is a building block in that direction because it emphasises the importance of customs cooperation.
It has to be recognized that the cooperation is not easy to achieve as each Member State may have its own
requirements and set of rules that need to be harmonized internally as the first step and then build a
relationship based on trust with other Member States. Article 12 of the TFA can be helpful from a futuristic
perspective when considering the ISWE because it would establish the process and procedures for the
purposes of exchange and interaction between border agencies of different jurisdictions.

4. Legal Issues Relevant For ISWE
4.1. The Legal Basis for Establishing Cross-Border Interoperability

The interoperability of Single Windows leading up to the creation of ISWE requires a legal basis.
Interoperability can be established through a multilateral agreement that would obligate parties to
harmonize technical and administrative requirements of their national single windows. Connecting single
windows at a multilateral level requires international cooperation and coordination and for that political
will is imperative. This may seem a herculean challenge but the advantages of connected environment
would steer action in creation of interoperability. Perhaps a TFA style multilateral Framework Agreement
may be undertaken through a trade driven institution such as the WTO which could provide the legal basis
for ISWE. The pragmatism of a multilateral approach may be contested but after the implementation of the
TFA, interoperability is the next step to facilitate trade. Once the economic benefits become clear from
regional initiatives such as the ASW, there would be willingness to emulate interoperability at international
level.

Another approach could be that interoperability is built at regional level. In such a case there will be
several regional interoperable single window environments which may then serve as the building blocks in
the grand scheme of creation of ISWE. However, integrating the fragmented regional interoperable
environments may present technical and legal challenges. It should be noted that interoperability is guided
by the robust structure of national single windows. Therefore, national single windows should be supported
by legal frameworks and cross-border exchange of data authorised under national law.

4.2. Identification, Authentication and Authorisation Procedure

The legal issues related identification, authentication and authorisation are pertinent when considering
the interoperability because it ensures that the individuals accessing and participating in the processes of
the ISWE have the authority to do so. The lack of universally accepted standard for the electronic signature,

authentication approach and authorization procedure can pose significant challenges from legal perspective.

Matters are also complicated by UN/CEFACT Recommendation No. 14 which states that, as far as
possible, the requirement of a signature (manuscript or its electronic functional equivalent) should be
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climinated unless it is essential in the context of the transaction.?® This simply means that a certain
authentication method be used depending on the nature of the transaction. For example, a low level
authentication may be adequate for certain tasks. This seriousness (associated risk assessment) related with
a certain transaction may vary across jurisdictions. In context of authentication methods, it is pertinent that
countries which participate in exchange of information between their single windows ensure that their
method is reliable and secure for the purposes of information exchange between traders and the local single
window. In addition, when countries are exchanging information between single windows then the
authentication method must ensure safe and secure cross-border transmission of information.

For ISWE to work, member countries that participate in creation of the environment must agree on a
common standard or mutually recognize the standard in information exchange. The question that arises is
how can countries achieve this practically? Participating countries may seek recourse to instruments which
have been developed by various international institutions such as UNCITRAL,? UNESCAP¥* and OECD?.,
The only associated complication is when international standards, model laws and toolkits are implemented
in different ways by countries. This in itself can pose a challenge for supporting cross-border transactions.
Consider the issue of e-signatures. Although, the importance of concepts of “functional equivalence” and
“technological neutrality” has been emphasised in relevant international instruments®? but countries have
adopted different approaches in implementing them in context of e-signatures. Some countries adopt a
regulatory approach to e-signatures®® while the others take a more flexible view.* Individually these
approaches are fine but in the ISWE context both approaches need to interoperate. Implementing a common
standard for identification, authentication and authorization procedures for transactions seem to be most
efficient.

4.3. Data Related Issues
4.3.1. Accuracy and Integrity of Data

Interoperability of national single windows will allow exchange of data and for this reason the data
has to be accurate, seamless and secure. The accuracy of the data is crucial to the success of the ISWE
because it is correlated with the element of trust desired by participants in the ISWE. Business entities
demand secure and reliable e-commerce transactions. Ensuring the accuracy and integrity of the data is
connected with the responsibility of actors for submitting correct data for the processes in the ISWE which
is also connected to the issue of liability. Draft Recommendation 36 indicates that the issue of accuracy and

2 UN/CEFACT. 2014. Revision of Recommendation 14: Authentication of Trade Documents.
http://www.unece.org/fileadmin/DAM/cefact/recommendations/recl14/ECE_TRADE C_CEFACT_2014_6E Re
¢ 14.pdf.

2 UNCITRAL. 2005. UN Convention on the Use of Electronic Communications in International Contracts
http://www.uncitral.org/uncitral/en/uncitral_texts/electronic_commerce/2005Convention.html
UNCITRAL.1996. Model Law on Electronic Commerce http://www.uncitral.org/uncitral/uncitral texts/
electronic_commerce/1996Model.html;  UNCITRAL.2001. Model Law on  Electronic  Signatures
//'www.uncitral.org/uncitral/uncitral texts/electronic_commerce/2001Model_signatures.html; UNCITRAL.
2009. Promoting Confidence in Electronic Commerce: Legal Issues on International Use of Electronic
Authentication and Signature Methods http://www.uncitral.org/pdf/english/texts/electcom/08-55698 Ebook.pdf.

%0 UNESCAP. 2016. Framework Agreement on Facilitation of Cross-border Paperless Trade in Asia and the
Pacific, 2016E/ESCAP/RES/72/4
http://www.un.org/ga/search/view_doc.asp?symbol=E/ESCAP/RES/72/4&Lang=E.

% OECD. 2007. Recommendation on Electronic Authentication and OECD Guidance for Electronic Authentication
https://www.oecd.org/sti/ieconomy/38921342 pdf.

% See note 28 for UN/CEFACT instrument and note 29 for UNCITRAL instruments that encourages technological

neutrality.

Few countries have prescriptive e-signature laws such as Brazil, India, Israel and Malaysia.

A minimalist approach is adopted by the USA. The two-tier approach that is a hybrid of minimalist and

prescriptive approaches is adopted by the European Countries, China and South Korea. For more discussion,

refer to ADOBE. A4 Global Overview of Electronic Signatures https://acrobat.adobe.com/content/dam/doc-

cloud/en/pdfs/adobe-global-overview-of-electronic-signatures.pdf ; Spyrelli, C. 2002. Electronic Signatures: A

Transatlantic Bridge? An EU and US Legal Approach Towards Electronic Authentication. Journal of Information

Law and Technology (2) https://www2.warwick.ac.uk/fac/soc/law/elj/jilt/2002_2/spyrelli/.
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integrity of data be addressed in the Framework Agreement leading to interoperability. Such a Framework
Agreement address issues such as fraud and other behaviour that may impact the effectiveness of the ISWE
alongside the associated liability.

4.3.2. Right to Obtain Data; Privacy and Protection of Commercial Transactions

The treatment of information and right to obtain data varies across jurisdictions. Countries have
different policies with respect to public documents. For example, the Swedish approach is different to that
of the USA regarding what is considered confidential and what become available as a public document. In
addition, it should be noted that important constitutional issues may be connected to the right to obtain data.
A differential treatment of information could cause complications when the data is being transferred from
one jurisdiction to another.

The issue of data protection and data privacy is an area of concern for the ISWE. Data protection is of
fundamental consideration as the consumer loses a degree of control over personal data when provided to
the service provider for processing. These issues are quite important because stakeholders involved in the
international supply chain demand a certain level security of their data. The stakeholder such as a traders
are protective of their trade data because it reflects their business strategy. From an interoperability
perspective it is important that ISWE provides for privacy technically but also legally. If one single window
shares a trade data with the other single window, then some level of certainty need to be provided for the
stakeholders in the sense that there will be no unauthorised access to and dissemination of the data. In
addition, some clarification of legal issues arising from private data processing at different geographical
locations in the world is also required.

In most cases, data protection and privacy are issues that are addressed nationally. These issues have
addressed in a fragmented manner regionally and there is limited harmonisation at an international level.*®
However, commercial secrets, trade data are regulated in many countries which could provide the basis for
protection but some sort of minimum standards need to established for the purposes of information sharing.

4.3.3. Data Trails and Electronic Archiving

Data or information may be required on a later date for the purposes of dispute resolution, etc.
Therefore, issues concerning data retention would have to be clarified in context of the ISWE because
different countries have different approaches to access to information and transparency which is
problematic specially in context of archived data.

4.4. Liability issues

Liability in context of ISWE may arise because of data processing errors, data breach, wrongful
submissions, etc., which may result in loss to party (buyers, shippers, freight forwarders, financial
institutions) utilising the operations of ISWE. A party may be held liable for his or her acts or omission
which has harmful consequence in context of ISWE. The issue of liability is quite complex because of the
cross-border context. For instance, to assess the liability of the party it would be imperative to determine in
which jurisdiction the liability is to be determined and what court should consider the dispute and which
substantive rules may apply. It is imperative that liability and legal recourse be considered through the
contractual arrangement of parties participating in ISWE and also through agreements between the States
involved.

% OECD. 2013. Guidelines on the Protection of Privacy and Transborder Flow of Personal Data
http://www.oecd.org/sti/ieconomy/oecdguidelinesontheprotectionofprivacyandtransborderflowsofpersonaldata.
htm; UNCITRAL considered working in this area at its 39" Plenary Session in 2006 but prioritized its work on
international commercial and trade law over data protection law.

127


http://www.oecd.org/sti/ieconomy/oecdguidelinesontheprotectionofprivacyandtransborderflowsofpersonaldata.htm
http://www.oecd.org/sti/ieconomy/oecdguidelinesontheprotectionofprivacyandtransborderflowsofpersonaldata.htm

4.5. Dispute Resolution

Dispute resolution mechanism is needed to provide a fast and reliable remedy in case of disputes
arising from ISWE operations. The disputes may range from being administrative, civil and criminal in
nature. Draft recommendation 36 suggests the inclusion of dispute resolution through arbitration in the
Framework Agreement.

5. ASW — A Case Study for Interoperability

ASW creates an interoperable environment which connects and integrates National Single Windows
(NSW) of ASEAN Member countries at the regional level.® The legal foundation of the ASW can be found
in the Agreement to Establish and Implement the ASEAN Single Window,* Protocol to Establish and
Implement the ASEAN Single Window?®® (Implementation Protocol) and Protocol on the Legal Framework
to Implement the ASEAN Single Window®® (Legal Framework Protocol). Currently the ASW supports the
exchange of intra-ASEAN Customs Declaration Document (ACDD) and Certificate of Origin (ATIGA
Form D) on a pilot basis among seven Member States and will be include exchange of other type of data in
the future.*’ Singapore, Malaysia, Indonesia, Thailand, Vietnam have already tested ATIGA Form D using
the ASW architecture.*!

Article 1 of the Legal Framework defines the ASW as an environment where NSW of the Member States
operate and integrate. Further, the purpose of the ASW can be deciphered from Article 5 which defines the ASW.
The Article provides that the ASW is a regional facility to “enable a seamless, standardized and harmonized
routing and communication of trade and customs-related information and data for customs-clearance and release
from and to NSW”.%? It is estimated that the ASW will reduce the cost of trading by 8%.%

The ASW architecture is based on the distributed gateway model where the NSW of the ASEAN
Member States are connected to the ASW Gateway Application through a secure ASW network. This ASW
Gateway Application is regionally developed and installed by each Member State. In addition, the
centralized regional services support the interaction of the MSWs. It is a facility which administrates and
maintains standard formats, codes and other basic information of ASW.

The quantifiable benefits of interoperability in context of the ASW still remains to be seen as and when
more data is available.** However, the expected benefits of the ASW will be for both governments and
business. For example, the pre-arrival information received will enable expedited movement of goods that
would benefit traders. It will also allow the border authorities to apply risk management procedures more
efficiently. Most importantly, ASW has the potential to harmonise and streamline national procedures that
will be beneficial for businesses.

% Several ASEAN countries such as Singapore, Malaysia, Indonesia, Thailand, Vietnam and Philippines have

already developed and implemented the NSW system. Brunei, Lao, Cambodia and Myanmar have not
implemented Single Windows.

Signed on 9 December 2005. http://asean.org/?static_post=agreement-to-establish-and-implement-the-asean-
single-window-kuala-lumpur-9-december-2005-2.

Signed on 20 December 2006. http://asean.org/wp-content/uploads/images/archive/23084.pdf.

% Signed on 9 September 2015. http://agreement.asean.org/media/download/20150915020056.pdf.

4 ASEAN Website: http://asw.asean.org/.

. ASEAN Website: http://asw.asean.org/about-asw.

4 Article 5, Protocol on the Legal Framework to Implement the ASEAN Single Window

# 1t is indicated that a large portion of saving is attributed to the reduction in documentation dispatch. UNNEXT,
Towards an Enabling Environment for Paperless Trade-ASEAN Single Widow: A Regional Single Window for
ASEAN Connectivity, Brief No. 13, May 2015. http://www.unescap.org/resources/unnext-brief-no-13-asean-
single-window-regional-single-window-asean-connectivity.

Please refer to the joint paper by Basu Bal, A., Rajput, T. and Alizada P., International Single Window
Environment: Prospects and Challenges presented at the ADBI Conference on 28-29 November 2016
(forthcoming ADBI Working Paper publication).

37

38

44

128


http://asean.org/?static_post=agreement-to-establish-and-implement-the-asean-single-window-kuala-lumpur-9-december-2005-2
http://asean.org/?static_post=agreement-to-establish-and-implement-the-asean-single-window-kuala-lumpur-9-december-2005-2
http://asean.org/wp-content/uploads/images/archive/23084.pdf
http://agreement.asean.org/media/download/20150915020056.pdf
http://asw.asean.org/
http://asw.asean.org/about-asw
http://www.unescap.org/resources/unnext-brief-no-13-asean-single-window-regional-single-window-asean-connectivity
http://www.unescap.org/resources/unnext-brief-no-13-asean-single-window-regional-single-window-asean-connectivity

Currently, there are several challenges for a fuller implementation of ASW both from participation and
functional perspectives. The first challenge is that ASEAN Member States are at different levels of
economic development. Some of the Member States do not have a single window yet which can be
integrated into the ASW environment. Implementing a single window at the national level is a matter of
resources, expertise and national priority and political will.

The second challenge is that the ASEAN Member States have their own customs regimes and laws
governing issues relevant for their respective NSW. This can pose a challenge for interoperability and legal
certainty. The notion of legal certainty has been in demand since centuries with respect to the commercial
transactions. The quest for induction of the ubi commercium, ibi ius has been the propelling force towards
emergence of commercial customs and emergence of institutions for the settlement of commercial
disputes.”® In other words, the Latin adage reflects the insight that the efficiency of markets and trade depend
on legal certainty. In the context of the ASW, the notion of legal certainty is related to the ability of the
businesses to predict and ascertain the meaning and effect of the legal framework. The hope is that a
predictable rule oriented framework of the ASW will reduce risk associated with cross-border trade
processes for businesses. In the same context, the success of the ASW will depend on how legal regimes of
ASEAN Member States interoperate, especially to support cross-border transactions. In addition, some
other legal issues crucial for providing the legal framework such as functional equivalence of paper and
electronic documents, mutual recognition of digital signatures, etc. still need to be addressed.

For the future of ASW some interesting suggestions have been put forward. The first and foremost
concerns the enlargement of scope of regional transactions for cross-border exchange of data within
ASEAN and also between ASEAN and its dialogue partners. Other suggestions made in the same report are
implementing the ASEAN Customs Transit System for the exchange of data in a single transit declaration
directed to facilitate free movement of goods within the region; and launching a central trade repository for
trade related information that can be accessed by traders. %6

An important aspect that merits consideration with respect to the ASW is the identification of key
stakeholders. The identification is important because it will help in developing a business model for that
can support the architecture’s operation and maintenance. UN/CEFACT Recommendation and Guidelines
on Single Window Interoperability No. 36 also highlights the importance of identification of stakeholders.*’
The draft Recommendation indicates that it is crucial to identify what stakeholders require from
interoperability for the assessment of feasibility. In such a case stakeholders’ needs become the key drivers
of the system. Identification of the role and benefits of stakeholders of the ASW is crucial for its success.
Once the stakeholders and their needs are identified, a suitable business process*® can be built for the
operation and maintenance of the ASW.

6. Integration Of Commercial Requirements In ISWE And Role of UNCITRAL

The discussion on stakeholders brings us to the consideration about the scope of ISWE. The question
that arises is: whether the ISWE environment should focus primarily on trade regulatory issues? This
question is of tremendous important because the arguable merit of implementing an ISWE is for creating
an information channel which would address the entire supply chain. However, the ISWE which is primarily
driven by has trade regulatory processes and data would entail the flow of G2G, B2G data which is not

4% Petersmann, E.U.2006. Justice as Conflict Resolution: Proliferation, Fragmentation, and Decentralization of

Dispute Settlement in International Trade. University of Pennsylvania Journal of International Economic Law
27(2) 273.
% UNNEXT.2015. Towards an Enabling Environment for Paperless Trade-ASEAN Single Widow: A Regional Single
Window for ASEAN Connectivity Brief No. 13.
4 UN/CEFACT.2015. Draft Recommendation and Guidelines on Single Window (Recommendation No.36)
http://www1.unece.org/cefact/platform/download/attachments/48562914/150424+Rec36+Internal+Review+vl
1.pdf.
UN/CEFACT Rec. 36 defines business processes “as the way participants intend to play their respective roles,
establish business relations and share responsibilities to interact efficiently with the support of their respective
information systems”.

48

129


http://www1.unece.org/cefact/platform/download/attachments/48562914/150424+Rec36+Internal+Review+v1_1.pdf
http://www1.unece.org/cefact/platform/download/attachments/48562914/150424+Rec36+Internal+Review+v1_1.pdf

inclusive of the entire supply chain operations. It is submitted that the full potential of ISWE can be realized
through integration of G2G, B2G and B2B information which is possible through the interoperability
between single windows that include transport and commercial requirements. It is further submitted that
the commercial aspects of international trade when enmeshed with transport requirements in the single
windows at the country level will form the building block for an ISWE which will encompass G2G, B2G
and B2B interactions. The single windows thus proposed should function as an interface between trade,
customs and transport stakeholders by developing extensive inter-linkages to share information. Such
integration will allow flow of real-time data that can offer numerous possibilities to enhance the visibility
of international supply chains. The inclusion of the commercial and transport requirements in the ISWE
will entail the participation of transport stakeholders such as carriers, shippers, ports, transport authorities,
insurance providers, etc. The participation of such stakeholders is necessary to make the integration of G2G,
B2G and B2B information possible.

Regulatory aspects of transport requirements have already been included in certain national single
window systems to fulfil reporting and/or customs requirements. For example, the EU Maritime Single
Window initiative simplifies and harmonizes the administrative procedures applied to maritime transport
by making electronic transmission of information standard and also rationalizes ship-reporting formalities.*°
It is noteworthy that the commercial and financial aspects of international trade which are enmeshed with
transport are not captured through the existing transport oriented single window initiatives. The inclusion
of the commercial aspects in existing transport single windows is understandable as addition of various
transport stakeholders into the single window system would require complex coordination that can capture
the prevalent relationships between carrier interests, shipper interests, ports, transport authorities, insurance
providers, etc., from legal and technical perspectives.

The question arises how can commercial and financial aspects of international trade connected with
transport be included alongside the regulatory transport requirements in the ISWE. In the above context it
is submitted that the emergence of blockchain, federated cloud computing and distributed ledger technology
has opened up the possibilities for creating technical solutions for the complex arrangements of stakeholders
in the transport industry. However, it should be noted that the enabling legal framework to support these
technologies remains incomplete across jurisdictions.

The issue of dematerialization of transport and commercial documents in another challenge. In this
respect, the contribution of UNCITRAL on the issue of dematerialisation of bill of lading is well settled.
To illustrate, A bill of lading performs three functions, namely, it serves as evidence of the contract of
carriage, acts as receipt for the goods, and is a document of title. The first two functions are easily replicated
electronically as they essentially relate to transfer of information. The challenge lies in replicating the
document of title function electronically which has implications under contract and property law. The
Governing Framework Approach which has been created by UNCITRAL and CMI has settled the issue of
dematerialization of bill of lading. The two relevant instruments are Rotterdam Rules and Model Law on
Electronic Transferable Records.

The more pertinent question that arises is how can the relevant dematerialised information be
channelized to fulfil the trade functions in an electronic business environment? It is submitted that the
dematerialised information can be channelized to fulfil the trade functions in an electronic business
environment through an information exchange channel. The ISWE can serve as information exchange
infrastructure through which dematerialised information be channelized to fulfil the trade functions in an
electronic business environment to facilitate the entire supply chain. However, for the ISWE to function as
an information interchange channel, it should support trusted transboundary electronic interaction.*® Trusted
transboundary electronic interaction is possible if interoperability is agreed at political, legal,

# The Reporting Formalities Directive 2010/65/EU requires all EU Member States to establish National Single
Windows (NSW) to enable ships to report formalities when arriving in and/or departing from EU ports.

% See UNECE. 2016. Recommendation for Ensuring Legally Significant Trusted Transboundary Electronic
Interaction
https://www2.unece.org/cefact/display/uncefactpublic/Recommendation+for+ensuring+legally+significant+trus
ted+transboundary+electronic+interaction.
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organizational, semantic and technical levels. It should be noted that large enterprises have already achieved
trusted transboundary electronic interaction contractually. Large enterprises use electronic data interchange
(EDI) provided by large logistics service providers, such as DHL or UPS. These large logistics service
providers have their enterprise resource planning (ERP), transport management and logistics systems that
are connected to the ERP system of the large enterprise at one end and with customs and port authorities
interface on the other end.®! This set up excludes entities that do not have advanced internal ERP systems
and do not use the services of such large logistics service providers.

The issue of legal interoperability of trust has to be aligned through a supporting legal framework so
that exchanged data through the ISWE is accorded proper legal weight across jurisdictions. The ISWE
needs to be supported by a legal framework for trusted transboundary transaction. UNCITRAL may serve
as a forum to create such legal framework for establishing necessary level of trust between the participants
of the trusted infrastructure that will ensure legal significance of transboundary electronic exchange of data
issued in different jurisdictions. In this context UNCITRAL could make a significant contribution through
its work on trust and identity management. In 2015, several proposals were submitted to UNCITRAL
recommending that it undertake a project to develop a basic legal framework covering identity management
and trust services as well as of cloud computing to facilitate international cross-border interoperability.5?
Working Group IV has now been tasked to move forward with such a project.*Also, organizational
interoperability and semantic interoperability will require preparation of recommendations that can be
agreed and understood by all parties. UN/CEFACT may take a leading role to prepare recommendations on
how to build and manage national trust infrastructures in a best way so they would be interoperable with
each other for trade facilitation.

Another effort worth noting is the Framework Agreement on Facilitation of Cross-Border Paperless
Trade in Asia and the Pacific,> which was adopted by UN/ESCAP and is open for signature from 1 October
2016. Article 1 of the Agreement states that the objective is to facilitate cross-border paperless trade by
enabling data exchange and mutual recognition of electronic trade data among willing ESCAP member
States through dedicated intergovernmental framework to develop legal and technical solutions. This
Agreement provide ESCAP member States with a digital complement for better implementation of the
WTO TFA as well as on-going bilateral and sub-regional initiatives, such as the ASW. Article 5 of the
Agreement sets out the general principles to facilitate interoperability between paperless trade systems and
to ensure that solutions developed under the agreement lead both to higher levels of trade facilitation and
regulatory compliance. Article 12 provides a comprehensive action plan to develop standardized solutions
and protocols for cross-border electronic exchange and recognition of trade-related data and documents,
including pilot projects. UNCITRAL participated in the drafting process of the Agreement with a view to
ensuring its consistency with UNCITRAL texts on e-commerce.>®

1 Gleaned from discussions with Abhinayan Basu Bal, Assistant Professor, Department of Law, University of
Gothenburg, Sweden.

2 See in general UNCITRAL — Report of Working Group 1V (Electronic Commerce) on the work of its fifty-third
session (A/CN.9/869); Legal Issues Related to Identity Management and Trust Services (A/CN.9/891); Possible
future work in the area of electronic commerce — legal issues related to identity management and trust services
— Proposal by Austria, Belgium, France, Italy and Poland (A/CN.9/854); Overview of identity management —
Background paper submitted by the Identity Management Legal Task Force of the American Bar Association
(A/CN.9/WG.IV/WP.120); Online dispute resolution for cross-border electronic commerce transactions:
Submission by the Russian Federation (A/CN.9/WG.III/WP.136); and Possible future work in the area of
electronic commerce — Contractual issues in the provision of cloud computing services — Proposal by Canada
(A/CN.9/856).

% See UNCITRAL. 2016. Report of the United Nations Commission on International Trade Law on the work of its

forty-ninth session (A/71/17) 48.

http://www.unescap.org/resources/framework-agreement-facilitation-cross-border-paperless-trade-asia-and-

pacific.

% See note 54 above.
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7. Concluding Remarks

TFA’s entry into force may serve as impetus to engage in the preparation of a multilateral Framework
Agreement to provide the legal basis for ISWE. UNCITRAL has recently started work on identity
management and trust services as well as cloud computing to facilitate cross-border interoperability. In the
coming years this effort may ensure legally significant trusted transboundary electronic interaction to
include the commercial and transport aspects in ISWE.

The efforts of various international institutions discussed above indicate that trade facilitation
initiatives have picked momentum across the globe. What may be found in all such initiatives are a number
of interwoven commercial and trade law issues that may need to be addressed. If UNCITRAL has to be
relevant as an institution engaged in the modernization and harmonization of rules on international business
in the digital era it should co-operate with other international institutions engaged in facilitating trade. This
is because UNCITRAL rules only provide a piece of the puzzle of international trade in the digital era. Both
public and private law initiatives are relevant in context of single window, paperless trade and e-commerce
issues. It is suggested that deeper cooperation between UNCITRAL, WTO, UNNeXT, WCO, UN/CEFACT
can create synergetic norms in the area of both public and private law for facilitating trade in the digital era.
UNCITRAL has the potential to support ISWE by providing a strong law framework that would contribute
to achieve SW interoperability and enhanced information management. In addition, UNCITRAL’s work
must focus on build an inclusive trading environment in particular for the SME’s and for that it must
continue to lay emphasis on equality of opportunities for business actors participating in international trade.
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Logistics Contracts: Outdated International Regulation?
Ezequiel T. Condoluci Santa Maria, Queen Mary University of London, United Kingdom
Introduction

As the title suggests, the main issue of this paper is to raise the question of whether the current
international legal framework is fitted to rule over Logistics Contracts (LCs)! or not, analysing its nature as
a Sui Generis® one, with its own identity and distinct from other commercial contracts.

It is important to highlight the key role that UNCITRAL?® may have on the regulatory harmonisation
process for LCs. It seems to be the natural institution to coordinate and boost the potential modifications
over the current international legal framework regarding them.

In this paper, LCs will mean : those commercial contracts by which logistics services providers
perform “logistics services” such as transport, warehousing, handling of goods in general (among others)
to cargo owners (usually producers of goods).

Nowadays the international logistics services providers offer a wide range of services to meet the needs
of international trading companies on a worldwide basis. Cargo owners need someone with expertise to
treat their goods in an efficient way to enable the final delivery for consumption and as a consequence of
that, logistics operators have become more aware of their clients’ needs usually assuming the role of real
partners in their businesses.

Within this document those companies moving freight around the world will be broadly called
“Logistics Operator” (LO)* with a focus on big LCs handling a significant number of goods.

In order to shed light on the potential need of specific international regulation and probably some
harmonization as well, the first stage of the analysis will allow to assess whether or not LCs should be
considered as Sui Generis contracts even when the doctrine and most of the national and international
regulations do not give this special categorization to them.

The intention of this document is to highlight the importance of logistics as an economic activity in a
global international trade context and to provide the reader with some key elements which might enable
him to consider the LC as an independent commercial contract with a Sui Generis nature. It will take into
account the potential inefficient or insufficient regulation for these contracts in some local jurisdictions and
international conventions.

1 Or “LCs” for plural.

2 C. 0. S Mawson, Dictionary of Foreign Terms, (2 ed., New York: Thomas Y. Crowell Company, ISBN 0-690-
00171-1, 1975, p.328): “Sui Generis: Of its (his, her, or their) own kind; in a class by itself; unique”.

United Nations Commission on International Trade Law.

4 Or “LOs” for plural.
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Chapter 1: Logistics, Pure logistics services and LC concept
Section 1.1: Logistics Concept

Etymologically, the word “logistics” comes from “logisticus™® (Medieval Latin) meaning “of
calculation” and from the Greek “logistikos™ (AoyoTikdc), meaning “skilled in calculating” while the
Oxford dictionary on-line defines it as “the detailed organization and implementation of a complex

operation””.

Moreover, the European Logistics Association defines it as “the organization, planning, control and
execution of the goods flow from development and purchasing, through production and distribution, to the
final customer in order to satisfy the requirements of the market at minimum costs and capital use”®. The
modern concept of logistics derives from the French “logistique as France was one of the first countries
to implement the term in the way it is recognized nowadays.

Within the commercial field, until the early 80’s, transportation of goods, their distribution and the
different systems of warehousing, were organized in a relatively independent way.

As the world became more globalized, the different processes of production that had been implemented
among different countries geographically located in distant parts of the planet ended up in a more cohesive
reality.

Nowadays, it can be affirmed that logistics is the major enabler of our economy and lifestyle.

All the goods manufactured need to be located close to consumers and most of the time this task is
usually a really complex one.

Furthermore, regarding the European Union countries, the 2015 Report of the European Commission,
affirmed that the whole European logistics market size (including the EU28 countries) amounted to about
€ 878 bn in 2012.1°

These brief references clearly show the importance of the logistics activity in the commercial markets
of those jurisdictions considered in the present document.

Therefore, it is clear that during the last decades the concept of logistics has been modified in order to
provide a comprehensive service to cargo owners.

The traditional services of carriage of goods and warehousing are no longer considered as individual
services when a complex logistics operation system is implemented. Indeed there are much more tailor
made services particularly linked to them and of a pure logistics nature that the LO performs in order to
offer general handling of goods within a certain timeframe according to the requirements of the cargo owner.
Regarding the extension of this paper, the contracts of Carriage of Goods and Warehousing, which are
almost always present on LCs, are not going to be discussed.

Love to Know Corp. — Your Dictionary, ‘Logistic’ definition: <http://www.yourdictionary.com/logistic>
accessed 30 July 2016.

¢ E. H. Pflugfelder, Communicating Mobility and Technology, a material rhetoric for persuasive for
transportation, (Rouledge. Pg. 87).

Oxford University Press — Oxford Dictionary, ‘Logistics’ definition: <http://www.oxforddictionaries.com/
definition/english /logistics> accessed 30 July 2016.

Concargo Pty (Ltd), ‘Definition of Logistics’: <http://www.concargo.com/client-lounge/definitions/logistics />
accessed 30 July 2016.

Larousse Dictionary, ‘Logistique’ definition: <http://www.larousse.fr/dictionnaires/francais/logistique/47678>
accessed 30 July 2016.

European Commission Report, ‘Logistics and Multimodal Transport’: <http://ec.curopa.cu/transport/themes/
logistics_multimodal/logistics /index_en.htm> accessed 30 July 2016.
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These are regulated contracts in the international framework and later on some brief references will
be provided. Instead, pure logistics services will be described as follows.

Section 2.1: Pure logistics services: Brief overview
Sub-Section 2.1.1: Cross Docking
Cross Docking can be defined as a logistics service:

[WThere products from a supplier or manufacturing plant are distributed directly to a customer or retail
chain with marginal to no handling or storage time. Cross docking takes place in a distribution docking
terminal; usually consisting of trucks and dock doors on two (inbound and outbound) sides with minimal
storage space. The name ‘cross docking’ explains the process of receiving products through an inbound

dock and then transferring them across the dock to the outbound transportation dock.!?

In order to implement this particular service as a logistics operation, it is important for the cargo owner
to analyse how it will impact on the improvement of his business.

Some classic examples to implement this logistics model are cases in which food is involved. Food
needs to be kept at a certain temperature and to be transported within a short time-frame. For cases involving
already packaged goods which need to be delivered to certain clients of the cargo owner on a regular basis
under specific instructions which are usually non compatible with normal storage of goods, Cross Docking
is deemed as a really interesting logistics solution.

Sub-Section 2.1.2: Material handling (picking)®

The material handling of the goods is an essential service in every logistics operation.

It means the general classification, allocation and particularly the way by which goods will be
“collected” when dispatch is necessary.

There are different “systems” by which these tasks can be performed by the LO and certain software
will be always necessary to implement them. It will depend on which software is available to determine
which system can be implemented regarding each particular LC.

Sub-Section 2.1.3: Packaging, Inventory and Security

- Packaging: The cargo owner may not have the expertise to assume the role of “allocating” the goods to
the correct path and it could be costly to prepare the goods either for consumption or storage.

The LO will contribute to allocated the goods either for storage or final consumption.
This service is usually associated with other logistics services and it is an important part of most LCs.

The process of treatment of scrap is usually linked to this service of logistics operations.

Inventory:!* Inventory costs are usually a big concern of every cargo owner and LO.

11 Adaptalift, ‘Logistics and Materials Handling Blogs’ : <http://www.aalhysterforklifts.com.au/index.php/
about/blog-post/what_is_cross_docking_understanding_the concept_definition> accessed 30 July 2016.

12 Tbid.

¥ The Logistics Business Ltd., ‘Order Picking: How efficient is your system?” : <http://www.logistics.co.uk/order-

picking-how-efficient-is-your-system/> accessed 30 July 2016.

The Logistics Business Ltd., ‘Inventory Optimization’: <http://www.logistics.co.uk/products/inventory-

optimisation/> accessed 30 July 2016.
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From the cargo owner perspective, he is trusting the LO to handle his goods during a certain period of
time on a specific route and he wants to have total control of what is going on during the storage stage.

From the perspective of LOs, it is a big concern since he assumed the liability in case of any loss or
damage and he will be interested in keeping a certain control over his stock.

Different software is used for these aims and details will depend on each single LC.

- Security: Security services are often being offered by LOs as a complement of the main logistics
services since cargo owners are concerned about the security of their goods.

Even when the LO assumes his duty of care over the goods, there are some circumstances in which,
even when insurance policies had been obtained for that specific purpose, the cargo owner will be happy
to know that security services can strengthen the preservation of his goods.

Section 3: LC Concept

As previously defined, the LC is as a commercial contract by which the LO agrees to perform certain
logistics services in favour of the cargo owner for consideration.

Regarding the logistics services mentioned in the provided definition, it is important to highlight the
fact that it will depend on the requirements of each cargo owner. Furthermore, there are some services that
are mainly present on every LC: these are the traditional carriage of goods and warehousing services which
are going to be discussed later on.

On the other hand, all those logistics services exclusively provided by the LO have been examined as
well. Those services basically consist of the handling of goods in a certain way that permits to allocate them
within a certain timeframe and way as already instructed by the cargo owner. It is important to mention that
the scope of the services included in the LC is not always clearly described on it and sometimes certain
issues can arise during the term of the contract related with certain common confusions usually from the
cargo owner’s perspective.

A good example could be within the service of warehousing®®. Worldwide cargo owners usually
consider that this service includes a comprehensive service of the handling of goods. It is an ‘all inclusive’
service since the goods stay at the warehouse up to the moment that they are picked up. On the contrary,
for the LO this service means just the service of storage of goods. Additional services involving handling
should be clearly provided on the contract in order to avoid any kind of misunderstanding.

Even when the LC is tailor made for every particular case, there are certain clauses that are always
present on every single LC — or should be — and somehow these can be deemed as “mandatory” elements
for any LC.

Considering the required limitations regarding the extension of this paper some of them will be just
mentioned as follows: Minimum volumes, Liability for damages of the Goods clauses'®, KPI (Key
Performance Indicators)'’, Contract term and termination clause'®, Choice of law and Court clause® and
the Insurance clause®.

15 DSV, ‘Logistics Contract Negotiation’: <http://www.uk.dsv.com/logistics-solutions/Expert-Insights /Logistics-

Contract-Negotiation> accessed 30 July 2016.

%6 Seen 15.

17 Oxford University Press — Oxford Dictionary: ‘Key Performance Indicator’ definition:
<http://www.oxforddictionaries.com/definition/english/key-performance-indicator> accessed 30 July 2016.

8 Seen 15.

¥ Seen 15.

2 Seen 15.
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Chapter 2: LC Regulation: International Overview
Section 2.1: International Approach

The LC can be analysed from a local approach within different jurisdictions but as there is usually an
international element in every big logistics operation — even more when our work is focusing on big LOs
— the relevant international legal framework will be highlighted in this section.

As Diplock LJ stated in the English Fothergill case?* supporting the idea that international conventions
should be interpreted considering the international origins of the rules and 