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UNCITRAL Model Law on Secured Transactions!

Chapter 1. Scope of application and general provisions

Article 1. Scope of application
1.  This Law applies to security rights in movable assets.

2.  With the exception of articles 72-82, this Law applies to outright transfers of
receivables by agreement_and te-eutrighttransfers-of digital assets.

3. Notwithstanding paragraph 1, this Law does not apply to security rights in:

(a) The right to request payment under, or to receive the proceeds of, an
independent guarantee or letter of credit;

(b) Intellectual property in so far as this Law is inconsistent with [the law
relating to intellectual property to be specified by the enacting State];2

(¢) Intermediated securities; [or]

(d) Payment rights arising under or from financial contracts governed by
netting agreements, except a payment right arising upon the termination of all
outstanding transactions[; or

(e) Any other types of asset to be specified by the enacting State, such as those
that are subject to specialized secured transactions and asset-based registration
regimes under other law to the extent that that other law governs matters addressed
in this Law].3

4.  This Law does not apply to security rights in proceeds of encumbered assets if
the proceeds are a type of asset to which this Law does not apply, to the extent that
[any other law to be specified by the enacting State] applies to security rights in those
types of asset and governs the matters addressed in this Law.

5. Nothing in this Law affects the rights and obligations of the grantor and the
debtor of the receivable under other laws governing the protection of parties to
transactions made for personal, family or household purposes.

6. Nothing in this Law overrides a provision of any other law that limits the
creation or enforcement of a security right in, or the transferability of, specific types
of asset, with the exception of a provision that limits the creation or enforcement of
a security right in, or the transferability of, an asset on the sole ground that it is a
future asset, or a part of or an undivided interest in an asset.

NOTE: on (e):

V.16-04667
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“Secured transaction” means a transaction that creates a security right in a movable asset. Thus,
there is no substantive difference between the title of the Model Law in the language versions
that do not use the term “secured transaction” and the title of the UNCITRAL Legislative Guide
on Secured Transactions.

This provision may not be necessary if the enacting State has coordinated, or has otherwise
addressed, the relationship between this Law and any secured transaction provisions of its law
relating to intellectual property.

If the enacting State decides to introduce any other exception(s), they should be limited and set
out in its enactment of the Model Law in a clear and specific way.



e  What about digital assets (DAs) subject to asset-based registries? Will they remain “outside” the

MLST?
e  Should we discuss coordination with such DAs registries?

Article 2. Definitions and rules of interpretation
For the purposes of this Law:
(a) “Acquisition secured creditor” means a secured creditor that has an
acquisition security right;

(b) “Acquisition security right” means a security right in a tangible asset, or
in intellectual property or the rights of a licensee under a licence of intellectual
property, which secures an obligation to pay any unpaid portion of the purchase price
of an asset, or other credit extended to enable the grantor to acquire rights in the asset
to the extent that the credit is used for that purpose;

(c) “Bank account” means an account maintained by an authorized
deposit-taking institution to which funds may be credited or debited;

(d) “Certificated non-intermediated securities” means non-intermediated
securities represented by a certificate that:

(i) Provides that the person entitled to the securities is the person in
possession of the certificate; or

(i1) Identifies the person entitled to the securities;

(e) “Competing claimant” means a creditor of a grantor or other person with
rights in an encumbered asset that may be in competition with the rights of a secured
creditor in the same encumbered asset. The term includes:

(1)  Another secured creditor of the grantor that has a security right in the
same encumbered asset;

(i) Another creditor of the grantor that has a right in the same
encumbered asset;

(iii) The insolvency representative in insolvency proceedings in respect
of the grantor; and

(iv) A buyer or other transferee, lessee or licensee of the encumbered
asset;

(f) “Consumer goods” means goods primarily used or intended to be used by
the grantor for personal, family or household purposes;

(**) “Control” of a digital assetZ means that a person has, and the digital asset

allows that person to identify itself as having, the following abilities:

[14] the exclusive ability to prevent others from obtaining substantially all of the

benefit from the digital asset;

[1i2] the ability to obtain substantially all of the benefit from the digital asset:

and
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[11i3] the exclusive ability to transfer the abilities referred to in subparagraphs
[14] and [1i2] to another person.

See also possession.

NOTE: definition of “Control”: the definition is based on Principle 6 UNIDROIT
DAPL - Text slightly tweaked

** [Contro. article IIMLETR

1. Where the law requires or permits the possession of a transferable document

or instrument, that requirement is met with respect to an electronic transferable

record if a reliable method is used:

(a) To establish exclusive control of that electronic transferable record by

a person; and

(b) To identify that person as the person in control.

2. Where the law requires or permits transfer of possession of a transferable

document or instrument, that requirement is met with respect to an electronic

transferable record through the transfer of control over the electronic transferable

record.

NOTE: [Control article 11 MLETR] If we use this definition, maybe it might be
reviewed along the lines of: 1. Where the law requires or permits the possession of a
transferable document or instrument, that requirement is met with respect to a digital
asset if a reliable method is used: (a) to establish exclusive control of that digital asset
by a person; and (b) to identify that person as the person in control.

2. Where the law requires or permits the transfer of possession of a transferable
document or instrument, that requirement is met with respect to a digital asset through
the transfer of control over the digital asset.]

__(g) “Control agreement”:

(i) With respect to uncertificated non-intermediated securities, means an
agreement in writing between the issuer, the grantor and the secured
creditor, according to which the issuer agrees to follow instructions from
the secured creditor with respect to the securities, without further consent
from the grantor; and

(i1) With respect to rights to payment of funds credited to a bank account,
means an agreement in writing between the deposit-taking institution, the
grantor and the secured creditor, according to which the deposit-taking
institution agrees to follow instructions from the secured creditor with
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respect to the payment of funds credited to the bank account without
further consent from the grantor;

(**) With respect to digital assets, means an agreement in writing between the
third-party service provider operating a wallet or a custodian who has
control of the asset, the grantor and the secured creditor, according to which

the third-party service provider- or custodian agrees to follow instructions
from the secured creditor with respect to the asset without further consent
from the grantor.

(**) “Custodian” means, with respect to digital assets, a person who provides services
to a client pursuant to a custody agreement and is acting in that capacity.

(**) “Sub-custodian” means a custodian who provides services to another custodian
pursuant to a custody agreement and is acting in that capacity

(**) “Custody agreement” an agreement for the provision of services to a client in
relation to a digital asset that meets the following conditions:

(1) the service is provided in the ordinary course of the service
provider’s business;

(i1)  the service provider is obliged to obtain (if this is not yet the case)
and to maintain the digital asset for the client

(ii1) the client does not have the exclusive ability to change the control of
the digital asset; and

(ii1)  the digital asset is not part of the service provider’s assets available
for distribution to its creditors in the event of the service provider’s

insolvency.

NOTE:
- “Custodian”, —the definition is based on Principle 10(a) UNIDOIT DAPL.
- “Sub-custodian”, the definition is based on Principle 10(a) UNIDROIT DAPL

(h) “Debtor” means a person that owes payment or other performance of a
secured obligation, whether or not that person is the grantor of the security right
securing payment or other performance of that obligation, including a secondary
obligor such as a guarantor of a secured obligation;

(i) “Debtor of the receivable” means a person that owes payment of a
receivable that is subject to a security right, including a guarantor or other person
secondarily liable for payment of the receivable;

() “Default” means the failure of a debtor to pay or otherwise perform a
secured obligation and any other event that constitutes default under the terms of an
agreement between the grantor and the secured creditor;

(k) “Encumbered asset” means:

(i) A movable asset that is subject to a security right; and
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(i) Areceivable that is the subject of an outright transfer by agreement;

(**) “Digital asset” means an electronic record which is capable of being subject to
control.

(**) “Electonic record” means information which is (i) stored in an electronic medium
and (ii) capable of being retrieved.

NOTE: “Electronic record”, the definition is based on the UNIDROIT DAPL.

The definition in the UNCITRAL MLWR reads: “Electronic record: means
information generated, communicated, received or stored by electronic means,
including, where appropriate, all information logically associated with or otherwise
linked together so as to become part of the record, whether generated
contemporaneously or not”.

()  “Equipment” means a tangible asset other than inventory or consumer
goods that is primarily used or intended to be used by the grantor in the operation of
its business;

(m) “Financial contract” means any spot, forward, future, option or swap
transaction involving interest rates, commodities, currencies, equities, bonds, indices
or any other financial instrument, any securities repurchase or lending transaction,
and any other transaction similar to those transactions entered into in financial
markets and any combination of those transactions;

(n) “Future asset” means a movable asset, which does not exist or which the
grantor does not have rights in or the power to encumber at the time the security
agreement is concluded;

(o) “Grantor” means:

(i) A person that creates a security right to secure either its own
obligation or that of another person;

(i) A buyer or other transferee of an encumbered asset that acquires its
rights subject to a security right; and

(iii) A transferor under an outright transfer of a receivable by agreement;

(p) “Intangible asset” means any movable asset other than a tangible asset,
including digital assets;

(@) “Inventory” means tangible assets held by the grantor for sale or lease in
the ordinary course of the grantor’s business, including raw materials and work in
process;

(r) “Knowledge” means actual knowledge;

(s) “Mass” means a tangible asset which results when a tangible asset is so
commingled with one or more other tangible assets of the same kind that they have
lost their separate identities;

(t) “Money” means currency authorized as legal tender by any State;




(u) “Movable asset” means a tangible or intangible asset, other than
immovable property and includes digital assets;

*¥** “Negotiable document” means a document, such as a warechouse receipt, a bill
of lading or a negotiable cargo document, that embodies a right to delivery of tangible
assets and satisfies the requirements for negotiability under the law governing
negotiable documents;

¢F** ) “Negotiable instrument” means means an instrument, such as a cheque, bill of
exchange or promissory note, that embodies a right to payment and satisfies the
requirements for negotiability under the law governing negotiable instruments.

NOTE: the definitions of “negotiable document” and “negotiable instrument” are
taken from the UNCITRAL LGST. In the definition of “negotiable document”
reference to “negotiabe cargo document” has been added.

(v) “Netting agreement” means an agreement between two or more parties that
provides for one or more of the following:

(i)  The net settlement of payments due in the same currency on the same
date whether by novation or otherwise;

(i) Upon the insolvency or other default by a party, the termination of
all outstanding transactions at their replacement or fair market values,
conversion of such sums into a single currency and netting into a single
payment by one party to the other; or

(iii) The set-off of amounts calculated as set out in subparagraph (ii)
under two or more netting agreements;

(w) “Non-intermediated securities” means securities other than securities
credited to a securities account and rights in securities resulting from the credit of
securities to a securities account;

(x) “Notice” means a communication in writing;

(y) “Notification of a security right in a receivable” means a notice by the
grantor or the secured creditor informing the debtor of the receivable that a security
right has been created in the receivable;

(z) “Possession” {see-alse—contrel”}means the actual possession of a tangible
asset by a person or its representative, or by an independent person that acknowledges
holding it for that person (see also “control”);

NOTE: a cross referenc to the definition of control is added, so that wherever the ML
refers to “possession” it is also understood to include “control”.

(aa) “Priority” means the right of a person in an encumbered asset in preference
to the right of a competing claimant;

(bb) “Proceeds” means whatever is received in respect of an encumbered asset,
including what is received as a result of a sale or other transfer, lease, licence or
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collection of an encumbered asset, civil and natural fruits, insurance proceeds, claims
arising from defects in, damage to or loss of an encumbered asset, and proceeds of
proceeds;

(cc) “Product” means a tangible asset which results when a tangible asset is so
physically associated or united with one or more other tangible assets of a different
kind, or when one or more tangible assets are so manufactured, assembled or
processed, that they have lost their separate identities;

(dd) “Receivable” means a right to payment of a monetary obligation,
excluding a right to payment evidenced by a negotiable instrument, a right to payment
of funds credited to a bank account and a right to payment under a
non-intermediated security;

(ee) “Registry” means the registry established under article 28 of this Law;
(ff) “Secured creditor” means:

(i) A person that has a security right; and

(i1) A transferee under an outright transfer of a receivable by agreement;
(gg) “Secured obligation” means an obligation secured by a security right;
(hh) “Securities” means:

[(0)] An obligation of an issuer or any share or similar right of
participation in an issuer or in the enterprise of an issuer that:

a.  Isone ofaclass or series, or by its terms is divisible into a class
or series; [and]

b. Is of a type dealt in or traded on a recognized market, or is
issued as a medium for investment;

[and

(i) The enacting State to specify any additional rights that should qualify
as securities even if they do not satisfy the requirements expressed in
subparagraphs (i) a. and (i) b.;]

(i) “Securities account” means an account maintained by an intermediary to
which securities may be credited or debited;

(jj) “Security agreement” means:

(1)  An agreement, regardless of whether the parties have denominated it
as a security agreement, between a grantor and a secured creditor that
provides for the creation of a security right; and

(i) An agreement that provides for the outright transfer of a receivable;
(kk) “Security right” means:

(1) A property right in a movable asset that is created by an agreement
to secure payment or other performance of an obligation, regardless of
whether the parties have denominated it as a security right, and regardless
of the type of asset, the status of the grantor or secured creditor, or the
nature of the secured obligation; and



(i1) The right of the transferee under an outright transfer of a receivable
by agreement;

(II) “Tangible asset” means any tangible movable asset. Except in article 2,
subparagraphs (b), (1), (q), (s) and (cc), and articles 11, 20, 33, 34 and 38-42, the term
includes money, negotiable instruments, negotiable documents and certificated non-
intermediated securities;

(mm) “Uncertificated non-intermediated securities” means non-intermediated
securities not represented by a certificate; and

(nn) “Writing” includes an electronic communication if the information
contained therein is accessible so as to be usable for subsequent reference.

Chapter II. Creation of a security right

A. General rules4

Article 6. Creation of a security right and requirements
for a security agreement

1. Asecurity right is created by a security agreement, provided that the grantor has
rights in the asset to be encumbered or the power to encumber it.

2. A security agreement may provide for the creation of a security right in a future
asset, but the security right in that asset is created only when the grantor acquires
rights in it or the power to encumber it.

3. Except as provided in paragraph 4, a security agreement must be [concluded in]
[evidenced by]5 a writing that is signed by the grantor and:

(a) Identifies the secured creditor and the grantor, and, where applicable, any
custodian maintaining the encumbered asset;

(b) Describes the secured obligation as provided in article 9; [and]
(c¢) Describes the encumbered asset as provided in article 9[; and

(d) States the maximum amount for which the security right may be
enforced].6

4. A security agreement may be oral if the secured creditor is in possession of the
encumbered asset.

NOTE: paragraph 1 - do we need to be more specific for digital assets? If so, the text
of the article could read:

IN

In this chapter and all other chapters, the general rules are subject to the asset-specific rules.
The enacting State may wish to include in its law a provision that addresses this matter.

5 The enacting State should choose the option that best fits its legal system.

[}

The enacting State may wish to include this subparagraph if it determines that an indication of
the maximum monetary amount for which the security right may be enforced would be helpful
to facilitate secured lending from subsequent creditors.



A security right is created by a security agreement, provided that the grantor has rights
in the asset to be encumbered or the power to encumber it and, in the case of a digital
asset, the ability to establish or confer control over that asset.
Article 7. Obligations that may be secured
A security right may secure one or more obligations of any type, present or
future, determined or determinable, conditional or unconditional, fixed or fluctuating.
Article 8. Assets that may be encumbered
A security right may encumber:
(a) Any type of movable asset;
(b) A part of or an undivided right in a movable asset;
(c) A generic category of movable assets; and

(d) All of a grantor’s movable assets.

Article 9. Description of encumbered assets and secured obligations

1.  The encumbered assets and secured obligations must be described in the security
agreement in a manner that reasonably allows their identification.

2. A description of encumbered assets that indicates that the encumbered assets
consist of all the grantor’s movable assets, or of all the grantor’s movable assets
within a generic category, satisfies the standard in paragraph 1.

3. Adescription of secured obligations that indicates that the security right secures
all obligations owed to the secured creditor at any time satisfies the standard in
paragraph 1.

NOTE: Do we need a different rule for DAs?

- Shall we add a para along the lines of: “For digital assets, the description should
include ... [for example, the unique identifier, hash, or registry reference
associated with the asset].

- And how do we include the description in the registry? [see art 11 Registry Provisions]

Article 10. Rights to proceeds and commingled funds

1. A security right in an encumbered asset-extends to its identifiable proceeds,
including where:

(a) the encumbered asset is not a digital asset and the proceeds take the form of a
digital asset; or

(b) the encumbered asset is a digital asset and the proceeds take another form.
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2. Where proceeds in the form of money or funds credited to a bank account are
commingled with other assets of the same kind:

(a) The security right extends to the commingled money or funds,
notwithstanding that they have ceased to be identifiable;

(b) The security right in the commingled money or funds is limited to the
amount of money or funds immediately before they were commingled; and

(c¢) Ifatany time after the commingling, the amount of the commingled money
or funds is less than the amount of the money or funds immediately before they were
commingled, the security right in the commingled money or funds is limited to the
lowest amount between the time when the money or funds were commingled and the
time when the security right is claimed.

*** Where proceeds take the form of digital assets, they are identifiable if their
derivation from the encumbered asset can be established through reliable records or
technological means, including records evidencing the transfer or acquisition of
control from the encumbered asset to the asset received in exchan ge.

Article 11. Tangible assets commingled in a mass
or transformed into a product

1. A security right in a tangible asset that is commingled in a mass extends to the
mass. A security right in a tangible asset that is transformed into a product extends to
the product.

2. A security right that extends to a mass is limited to the same proportion of the
mass as the quantity of the encumbered asset bore to the quantity of the entire mass
immediately after the commingling.

3. A security right that extends to a product is limited to the value of the
encumbered asset immediately before it became part of the product.

Article 12. Extinguishment of security rights

A security right is extinguished when all secured obligations have been
discharged and there are no outstanding commitments to extend credit secured by the
security right.

B. Asset-specific rules

Article 13. Contractual limitations on
the creation of security rights in receivables

1. A security right in a receivable is effective notwithstanding any agreement
between the initial or any subsequent grantor and the debtor of the receivable or any
secured creditor limiting in any way the grantor’s right to create a security right.

2. Nothing in this article affects any obligation or liability of the grantor for breach
of the agreement referred to in paragraph 1, but the other party to the agreement may
not avoid the contract giving rise to the receivable or the security agreement on the
sole ground of the breach of that agreement, or raise against the secured creditor any
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claim it may have as a result of such a breach against the grantor, as provided in article
64, paragraph 2. A person that is not a party to the agreement referred to in paragraph
1 is not liable for the grantor’s breach of the agreement on the sole ground that it had
knowledge of the agreement.

3. This article applies only to receivables:

(a) Arising from a contract that is a contract for the supply or lease of goods
or services other than financial services, a construction contract or a contract for the
sale or lease of immovable property;

(b) Arising from a contract for the sale, lease or licence of industrial or other
intellectual property or of proprietary information;

(c) Representing the payment obligation for a credit card transaction; or

(d) Arising upon net settlement of payments due pursuant to a netting
agreement involving more than two parties.

Article 15. Rights to payment of funds credited to a bank account

A security right in a right to payment of funds credited to a bank account is
effective notwithstanding an agreement between the grantor and the deposit-taking
institution limiting in any way the grantor’s right to create a security right.

Article 16. Negotiable documents and tangible assets covered
by negotiable documents

A security right in a negotiable document extends to the tangible asset covered
by the document, provided that the issuer of the document is in possession of the asset
at the time the security right in the document is created.

Article 17. Tangible assets with respect to which intellectual property is used

A security right in a tangible asset with respect to which intellectual property is
used does not extend to the intellectual property and a security right in the intellectual
property does not extend to the tangible asset.

The creation of a valid-security rightinterest over a digital asset need not depend

on whether the seeurityprovidergrantor enjoys intellectual property rights over the

encumbered digital asset. The eventual protection of a digital asset by intellectual

property law does not prevent the creation, by the seeurity-providergrantor, of a valid

security interestright in that asset [provided that the conditions set out earlier in this

Principle are complied with.]

NOTE: The newly added para. 2 is based on ILI Principle 3.7. Would this make sense
here? And if this is the case shall we further elaborate on the conditions?

Chapter II1. Effectiveness of a security right
against third parties
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A. General rules

Article 18. Primary methods for achieving third-party effectiveness

1. A security right in an encumbered asset is effective against third parties if a
notice with respect to the security right is registered in the Registry.

2. A security right in a tangible asset is also effective against third parties if the
secured creditor is in possession of the asset.

Article 19. Proceeds

1.  If a security right in an asset is effective against third parties, a security right in
any proceeds of that asset arising under article 10 is effective against third parties
without any further act if the proceeds are in the form of money, receivables,
negotiable instruments or rights to payment of funds credited to a bank account.

2. If a security right in an asset is effective against third parties, a security right
arising under article 10 in any proceeds of that asset other than the types of proceeds
referred to in paragraph 1 is effective against third parties:

(a) For [a short period of time to be specified by the enacting State] after the
proceeds arise; and

(b) Thereafter, only if the security right in the proceeds is made effective
against third parties by one of the methods applicable to the relevant type of
encumbered asset referred to in the provisions of this chapter before the expiry of the
time period specified in subparagraph (a).

B. Asset-specific rules

Article (¥*¥)

A security right in a digital asset may also be made effective against third parties by:

(a)  The creation of the security right in favour of a third-party service

provider operating a wallet or a custodian who has control of the asset;

(b)  The conclusion of a control agreement; or

(c)  The secured creditor [becoming the owner] [having exclusive control]

of the digital asset.

Chapter IV. The registry system

Chapter V. Priority of a security right
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A. General rules

2
B. Asset-specific rules
Article ***
1. A security right in a digital asset made effective against third parties by the

secured creditor [becoming the owner] [having exclusive right] of the asset has
priority over a competing security right that is made effective against third parties by

any other method.

2. A security right in a digital asset with respect to which the secured creditor is
the third-party service provider or custodian of the asset has priority over a
competing security right that is made effective against third parties by any method
except a security right made effective against third parties by the secured creditor
[becoming the owner] [having exclusive control] of the asset.

3. A security right in a digital asset made effective against third parties by a
control agreement has priority over a competing security right except:

(a) A security right of the third-party service provider or custodian of the asset; or

(b) A security right made effective against third parties by the secured creditor
[becoming owner] [having exclusive control] of the asset.

4. The order of priority among competing security rights in a digital asset made
effective against third parties by the conclusion of control agreements is determined
on the basis of the time of conclusion of the control agreements.

5. The right of set off of a third-party service provider or custodian of a digital
asset to set off obligations owed to it by the grantor against the grantor’s right in the
digital asset maintained with the third-party service provider or custodian has
priority as against a security right in the digital asset, except a security right that is
made effective against third parties by the secured creditor [becoming the owner]
[having exclusive control] of the digital asset.

Chapter VI. Rights and obligations of the parties
and third-party obligors

Section I. Mutual rights and obligations
of the parties to a security agreement

A. General rules

13




B. Asset-specific rules

Section II. Rights and obligations of
third-party obligors

NOTE: Shall we add custodians and other third parties here?

A. Receivables
B. Negotiable instruments
C. Rights to payment of funds credited to a bank account

D. Negotiable documents and tangible assets covered
by negotiable documents

E. Non-intermediated securities

Chapter VII. Enforcement of a security right

A. General rules

Article 72. Post-default rights
1. After default, the grantor and the secured creditor are entitled to exercise:
(a) Any right under the provisions of this chapter; and

(b) Any other right provided in the security agreement or any other law, except
to the extent it is inconsistent with the provisions of this Law.

2. The exercise of one post-default right does not prevent the exercise of another
post-default right, except to the extent that the exercise of one right makes the exercise
of another right impossible.

14
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3.  Before default, the grantor or the debtor may not waive unilaterally or vary by
agreement any of its rights under the provisions of this chapter.

Article 73. Methods of exercising post-default rights

1.  The secured creditor may exercise its post-default rights by application to [a
court or other authority to be specified by the enacting State] or without such an
application.

2. The exercise of the secured creditor’s post-default rights by application to [a
court or other authority to be specified by the enacting State] is determined by the
provisions of this chapter and [the provisions to be specified by the enacting State],
including the provisions on proceedings in the form of [the expeditious proceedings
to be specified by the enacting State].

3. The exercise of the secured creditor’s post-default rights without application to
[a court or other authority to be specified by the enacting State] is determined by the
provisions of this chapter.

Article 74. Relief for non-compliance
Option A

If the secured creditor does not comply with its obligations under this chapter,
the grantor, any other person with a right in the encumbered asset, or the debtor is
entitled to apply for relief to [a court or other authority to be specified by the enacting
State], including expeditious relief in the form of [the expeditious proceedings to be
specified by the enacting State].

Option B

A person whose rights are affected by the non-compliance of another person
with the provisions of this chapter is entitled to apply for relief to [a court or other
authority to be specified by the enacting State], including expeditious relief in the
form of [the expeditious proceedings to be specified by the enacting State].

Article 75. Right of affected persons to terminate enforcement

1.  The grantor, any other person with a right in the encumbered asset or the debtor
is entitled to terminate the enforcement process by paying or otherwise performing
the secured obligation in full, including the reasonable cost of enforcement.

2. The right of termination may be exercised until the earlier of:

(a) The sale or other disposition, the acquisition or the collection of the
encumbered asset by the secured creditor; and

(b) The conclusion of an agreement by the secured creditor for the sale or
other disposition of the encumbered asset.

3. Where the secured creditor has leased or licensed the encumbered asset to a third
party, the right of termination may still be exercised subject to the rights of the lessee
or licensee.
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Article 76. Right of a higher-ranking
secured creditor to take over enforcement

1.  Notwithstanding commencement of enforcement by another creditor, a secured
creditor whose security right has priority over that of the enforcing creditor is entitled
to take over enforcement at any time before the earlier of:

(a) The sale or other disposition, acquisition or collection of an encumbered
asset by the enforcing creditor; and

(b) The conclusion of an agreement by that creditor for the sale or other
disposition of an encumbered asset.

2. The right of the higher-ranking secured creditor to take over enforcement
includes the right to enforce by any method available to a secured creditor under this
Law.

Article 77. Right of the secured creditor
to obtain possession of an encumbered asset

1. Subject to the rights of a person, including a lessee or licensee, with a superior
right to possession, the secured creditor is entitled to obtain possession of an
encumbered asset after default either by applying or without applying to [a court or
other authority to be specified by the enacting State].

2. If the secured creditor decides to exercise the right provided in paragraph 1
without applying to [a court or other authority to be specified by the enacting State],
all of the following conditions must be satisfied:

(a) The grantor has consented in writing to the secured creditor obtaining
possession without applying to [a court or other authority to be specified by the
enacting State];

(b) The secured creditor has given the grantor and any person in possession of
the encumbered asset notice of default and of the secured creditor’s intent to obtain
possession; and

(c) At the time the secured creditor attempts to obtain possession of the
encumbered asset, the person in possession of the encumbered asset does not object.

3. The notice referred to in paragraph 2 (b) need not be given if the encumbered
asset is perishable or may decline in value speedily.

4.  If a higher-ranking secured creditor is in possession of the encumbered asset, a
lower-ranking secured creditor is not entitled to obtain possession of the asset.

Article 78. Right of the secured creditor to dispose of an encumbered asset

1.  After default, the secured creditor is entitled to sell or otherwise dispose of,
lease or license an encumbered asset either by applying or without applying to [a
court or other authority to be specified by the enacting State].

2. If the secured creditor decides to exercise the right provided in paragraph 1 by
applying to [a court or other authority to be specified by the enacting State], the
method, manner, time, place and other aspects of the sale or other disposition, lease
or licence are determined by [the rules to be specified by the enacting State].
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3. If the secured creditor decides to exercise the right provided in paragraph 1
without applying to [a court or other authority to be specified by the enacting State],
the secured creditor may select the method, manner, time, place and other aspects of
the sale or other disposition, lease or licence, including whether to sell or otherwise
dispose of, lease or license encumbered assets individually, in groups or altogether.

4. If the secured creditor decides to exercise the right provided in paragraph 1
without applying to [a court or other authority to be specified by the enacting State],
the secured creditor must give notice of its intention to:

(a) The grantor and the debtor;

(b) Any person with a right in the encumbered asset that informs the secured
creditor of that right in writing at least [a short period of time to be specified by the
enacting State] before the notice is sent to the grantor;

(c) Any other secured creditor that registered a notice with respect to a
security right in the encumbered asset at least [a short period of time to be specified
by the enacting State] before the notice is sent to the grantor; and

(d) Any other secured creditor that was in possession of the encumbered asset
when the enforcing secured creditor took possession.

5.  The notice referred to in paragraph 4 must be given at least [a short period of
time to be specified by the enacting State] before the sale or other disposition, lease
or licence takes place and must contain:

(a) A description of the encumbered assets;

(b) A statement of the amount required at the time the notice is given to satisfy
the secured obligation, including interest and the reasonable cost of enforcement;

(c) A statement that the grantor, any other person with a right in the
encumbered asset or the debtor is entitled to terminate the enforcement process as
provided in article 75; and

(d) A statement of the date after which the encumbered asset will be sold or
otherwise disposed of, leased or licensed, or, in the case of a public disposition, the
time, place and manner of the intended disposition.

6.  The notice referred to in paragraph 4 must be in a language that is reasonably
expected to inform the recipient about its content.

7. It is sufficient if the notice to the grantor referred to in paragraph 4 is in the
language of the security agreement.

8.  The notice referred to in paragraph 4 need not be given if the encumbered asset
is perishable, may decline in value speedily or is of a kind sold on a recognized
market.

NOTE: According to UNIDROIT DAPL this should be wide enough to accommodate
most of DAs.

Article 79. Distribution of the proceeds of a disposition
of an encumbered asset and debtor’s liability for any deficiency
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1. If the secured creditor decides to exercise the right provided in article 78 by
applying to [a court or other authority to be specified by the enacting State], the
distribution of the proceeds of sale or other disposition of, lease or licence of an
encumbered asset is determined by [the provisions to be specified by the enacting
State], but in accordance with the provisions of this Law on priority.

2. Ifthe secured creditor decides to exercise the right provided in article 78 without
applying to [a court or other authority to be specified by the enacting State]:

(a) [Subject to article 36,] the enforcing secured creditor must apply the
proceeds of its enforcement to the secured obligation after deducting the reasonable
cost of enforcement;

(b) Except as provided in paragraph 2 (c), the enforcing secured creditor must
pay any surplus remaining to any subordinate competing claimant that, prior to any
distribution of the surplus, notified the enforcing secured creditor of its claim, to the
extent of the amount of that claim, and remit any balance remaining to the grantor;
and

(c) Whether or not there is any dispute as to the entitlement or priority of any
competing claimant under this Law, the enforcing secured creditor may pay the
surplus to [a competent judicial or other authority or to a public deposit fund to be
specified by the enacting State] for distribution in accordance with the provisions of
this Law on priority.

3.  The debtor remains liable for any amount owing after application of the net
proceeds of enforcement to the secured obligation.
Article 80. Right to propose the acquisition

of an encumbered asset by the secured creditor

1.  After default, the secured creditor may propose in writing to acquire one or more
of the encumbered assets in total or partial satisfaction of the secured obligation.

2. The secured creditor must send the proposal to:
(a) The grantor and the debtor;

(b) Any person with a right in the encumbered asset that informs the secured
creditor of that right in writing, at least [a short period of time to be specified by the
enacting State] before the proposal is sent to the grantor;

(c) Any other secured creditor that registered a notice with respect to a
security right in the encumbered asset at least [a short period of time to be specified
by the enacting State] before the proposal is sent to the grantor; and

(d) Any other secured creditor that was in possession of the encumbered asset
when the secured creditor took possession.

3. The proposal must include:

(a) A statement of the amount required at the time the proposal is given to
satisfy the secured obligation, including interest and the reasonable cost of
enforcement, and the amount of the secured obligation that is proposed to be satisfied;

(b) A statement that the secured creditor proposes to acquire the encumbered
asset described in the proposal in total or partial satisfaction of the secured obligation;
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(c) A statement that the grantor, any other person with a right in the
encumbered asset or the debtor is entitled to terminate the enforcement as provided
in article 75;

(d) A statement of the date after which the secured creditor will acquire the
encumbered asset.

4. The secured creditor that has made a proposal for the acquisition of an
encumbered asset in full satisfaction of the secured obligation acquires the
encumbered asset, unless it receives an objection in writing from any person entitled
to receive the proposal under paragraph 2 within [a short period of time to be specified
by the enacting State] after the proposal is received by that person.

5. The secured creditor that has made a proposal for the acquisition of the
encumbered asset in partial satisfaction of the secured obligation acquires the
encumbered asset, only if it receives the consent in writing of all persons entitled to
receive the proposal under paragraph 2 within [a short period of time to be specified
by the enacting State] after the proposal is received by each of them.

6. The grantor may request the secured creditor to make a proposal under
paragraph 1 and, if the secured creditor accepts the grantor’s request, it must proceed
as provided in paragraphs 1-5.

Article 81. Rights acquired in an encumbered asset

1. If the secured creditor sells or otherwise disposes of an encumbered asset by
applying to [a court or other authority to be specified by the enacting State], the buyer
or other transferee acquires the asset [the enacting State to specify whether the buyer
or other transferee acquires its rights free of any rights or not].

2. If the secured creditor leases or licenses an encumbered asset by applying to [a
court or other authority to be specified by the enacting State], [the enacting State to
specify whether a lessee or licensee is entitled to the benefit of the lease or licence
during its term or not].

3. If the secured creditor sells or otherwise disposes of an encumbered asset
without applying to [a court or other authority to be specified by the enacting State],
the buyer or other transferee acquires the grantor’s right in the asset free of the rights
of the enforcing secured creditor and any competing claimant, except rights that have
priority over the right of the enforcing secured creditor.

4.  If the secured creditor leases or licenses an encumbered asset without applying
to [a court or other authority to be specified by the enacting State], the lessee or
licensee is entitled to the benefit of the lease or licence during its term, except as
against creditors with rights that have priority over the right of the enforcing secured
creditor.

5. If the secured creditor sells or otherwise disposes of, leases or licenses the
encumbered asset not in compliance with the provisions of this chapter, the buyer or
other transferee, lessee or licensee of the encumbered asset acquires the rights or
benefits described in paragraphs 3 and 4, provided that it had no knowledge of a
violation of the provisions of this chapter that materially prejudiced the rights of the
grantor or another person.
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B. Asset-specific rules

Article 82. Collection of payment

1.  After default, the secured creditor with a security right in a receivable,
negotiable instrument, right to payment of funds credited to a bank account or
non-intermediated security is entitled to collect payment from the debtor of the
receivable, obligor under the negotiable instrument, deposit-taking institution or
issuer of the non-intermediated security.

2. The secured creditor may exercise the right to collect under paragraph 1 before
default if the grantor consents.

3. The secured creditor exercising the right to collect under paragraph 1 or 2 is also
entitled to enforce any personal or property right that secures or supports payment of
the encumbered asset.

4.  If a security right in a right to payment of funds credited to a bank account has
been made effective against third parties by registration of a notice, the secured
creditor is entitled to collect or otherwise enforce its security right only pursuant to
an order of a court, unless the deposit-taking institution agrees otherwise.

5. The right of the secured creditor to collect under paragraphs 1 to 4 is subject to
articles 61-71.

Article ***

1. After default, the secured creditor with a security right in a digital asset is
entitled to obtain control of the asset and either dispose of it under article 78 and
distribute the proceeds under article 79 or propose to retain it in total or partial
satisfaction of the secured obligation under article 80.

2. The secured creditor may exercise the rights under paragraph 1 before default
if the grantor consents.

3. The secured creditor exercising the rights under paragraph 1 or 2 is also
entitled to enforce any personal or property right that secures or supports payment of
the encumbered asset.

4. If a security right in a digital asset has been made effective against third
parties by registration of a notice, the secured creditor is entitled to enforce its
security right only pursuant to an order of a court, unless the third -party service
provider or custodian agrees otherwise.

NOTE: Is there a need to specify in the ML what “obtain control” means? Shouldn’t
this be for the Guide to Enactment? [A number of comments in A/CN.9/1210,
paragraph 16, appear to suggest that this matter is more appropriately addressed in
the Guide to Enactment or the Practice Guide, rather than in the ML. ]

Article ***
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1. Any grantor, third-party service provider or custodian of a digital assets shall
cooperate with the [court or other authority to be specified by the enacting
State] or the secured creditor, if the secured creditor is enforcing the security
right itself, for the purposes of enforcement.

2. The request for cooperation shall specify, to the fullest extent practicable, the
information to be disclosed in order to ensure the effectiveness of enforcement,

taking into account the rights of third parties, the costs associated with
disclosure, and other relevant considerations.

NOTE:

- The suggested article is based on Rec. 134 UNIDROIT BEE (maybe the details on the request for
cooperation could be clarified in the Guide to Enactment).

- Recs. 136 and 137 of the UNIDROIT BEE relating to Duty to cooperate of the debtor and the
third party for seizure and transfer. Although not specifically relating to security rights, would
it make sense to adapt them to the ML?

Chapter VIII. Conflict of laws
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