UNCITRAL UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW

YEARBOOK

Volume XXXVII: 2006

&
(}Y{ég

UNITED NATIONS



UNITED NATIONS COMMISSION ON
INTERNATIONAL TRADE LAW

YEARBOOK

Volume XXXVII: 2006

UNITED NATIONS
New York, 2011



NOTE

Symbols of United Nations documents are composed of capital letters combined with figures. Mention
of such a symbol indicates a reference to a United Nations document.

The footnote numbering follows that used in the original documents on which this Yearbook is based.
Any footnotes added subsequently are indicated by lower-case letters.

Changes of and additions to wording that appeared in earlier drafts of conventions, model laws and other
legal texts are in italics, except in the case of headings to articles, which are in italics as a matter of style.

A/CN.9/SER.A/2006

UNITED NATIONS PUBLICATION
Sales No. E..11.V.1
ISBN 978-921-1-133701-3
ISSN 0251-4265

© United Nations, February 2011. All rights reserved.

Publishing production: English, Publishing and Library Section, United Nations Office at Vienna.



CONTENTS

INTRODUCTION . .o

Part One. Report of the Commission on its annual session and
comments and action thereon

THE THIRTY-NINTH SESSION (20006) . . . . . ..o e

A.

B.

Report of the United Nations Commission on International Trade Law on its thirty-ninth session
(New York, 19 June-7 July 2006) (A/61/17) . . . o oo

United Nations Conference on Trade and Development (UNCTAD): extract from the report of the
Trade and Development Board on its fifty-third session (TD/B/53/8 (Vol.1))....................

General Assembly: Report of the Sixth Committee on the report of the United Nations Commission on
International Trade Law on the work of its thirty-ninth session (A/61/453). ... ...... ... ... .....

General Assembly resolutions 61/32 and 61/33 of 4 December 2006 . .. .......................

Part Two. Studies and reports on specific subjects

I. SECURITY INTERESTS . . ..

A.

B.

Report of the Working Group on Security Interests on the work of its eighth session
(Vienna, 5-9 September 2005) (A/CN.9/588) . . . ...

Note by the Secretariat on security interests: recommendations of the draft Legislative Guide on
Secured Transactions, submitted to the Working Group on Security Interests at its eighth session
(A/CNY/WG.VI/WP.21 and Add.1-5). . . ..o

Note by the Secretariat on the draft Legislative Guide on Secured Transactions, submitted to the
Working Group on Security Interests at its eighth session (A/CN.9/WG.VI/WP.22 and Add.1) ... ...

Report of the Working Group on Security Interests on the work of its ninth session
(New York, 30 January-3 February 2006) (A/CN.9/593). . . . ...

Note by the Secretariat on security interests: recommendations of the draft Legislative Guide on
Secured Transactions, submitted to the Working Group on Security Interests at its ninth session
(A/CNY/WG.VI/WP.24 and Add.1-5). . . ..o

Report of the Working Group on Security Interests on the work of its tenth session
(New York, 1-5 May 2006) (A/CN.9/603). . . . .. .ot

Note by the Secretariat on security interests: draft Legislative Guide on Secured Transactions,
submitted to the Working Group on Security Interests at its tenth session
(A/CNY/WG.VI/WP.26 and Add.1-8). . ... ..o

Note by the Secretariat on the draft Legislative Guide on Secured Transactions, submitted to the
Working Group on Security Interests at its tenth session (A/CN.9/WG.VI/WP.27 and Add.1-2). ... ..

Note by the Secretariat on security interests: draft Legislative Guide on Secured Transactions: security
rights in receivables (A/CN.9/611 and Add.1-3) . ... .. ... ... . . .

il

Page

ix

56

57
59

67

67

91

147

166

185

241

261

337

372



II. INTERNATIONAL COMMERCIAL ARBITRATION AND CONCILIATION. . .. ..................

A.

B.

Report of the Working Group on Arbitration on the work of its forty-third session (Vienna,
3-7 October 2005) (A/CN.9/589). . . oot

Note by the Secretariat on settlement of commercial disputes: preparation of a model legislative
provision on written form for the arbitration agreement, submitted to the Working Group on
Arbitration at its forty-third session (A/CN.O/WG.I/WP.136). . .. ........ ... ... ... ... ... ....

Settlement of commercial disputes: preparation of uniform provisions on written form for arbitration
agreements, proposal by the Mexican delegation, submitted to the Working Group on Arbitration at its
forty-third session (A/CN.9/WG.II/WP.137and Add.1) ........ ... ... . . . . .

Note by the Secretariat on settlement of commercial disputes: interim measures of protection,
submitted to the Working Group on Arbitration at its forty-third session (A/CN.9/WG.II/WP.138) . ..

Report of the Working Group on Arbitration on the work of its forty-fourth session (New York,
23-27 January 2000) (A/CN.9/592) . . . .ot

Note by the Secretariat on settlement of commercial disputes: preparation of uniform provisions on
written form for arbitration agreements, submitted to the Working Group on Arbitration at its
forty-fourth session (A/CN.O/WG.II/WP.139). . . . ...

Note by the Secretariat on settlement of commercial disputes: interim measures of protection,
submitted to the Working Group on Arbitration at its forty-fourth session (A/CN.9/WG.II/WP.141) . .

Note by the Secretariat on settlement of commercial disputes: interim measures (A/CN.9/605) ... ...

Note by the Secretariat on settlement of commercial disputes: form of arbitration agreement
(AJCNLY/606) . . .o

Note by the Secretariat on settlement of commercial disputes: draft declaration regarding the
interpretation of article II, paragraph (2), and article VII, paragraph (1), of the New York Convention
(AJCNLG/O0T) oo

Note by the Secretariat on the draft legislative provisions on interim measures and the form of
arbitration agreement: comments received from Member States and international organizations
(A/CN.9/609 and Add.1-6) . . .. .. o

Note by the Secretariat on settlement of commercial disputes: possible future work in the field of
settlement of commercial disputes (A/CN.9/610 and Add.1). . ........ ... ... ... ... ... ... ....

III. PROCUREMENT . . .

A.

B.

Report of the Working Group on Procurement on the work of its eighth session (Vienna,
7-11 November 2005) (A/CN.9/590). . . . ..o

Note by the Secretariat on possible revisions to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, submitted to the Working Group on Procurement at its eighth
session (A/CN.O/WG.I/WP.38 and Add.1) ....... ... . .. .

Note by the Secretariat on possible revisions to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, submitted to the Working Group on Procurement at its eighth
session (A/CN.O/WG.I/WP.39 and Add.1) ....... ... . . . .

413

413

438

442

446

464

490

510
518

529

537

543

563

575

575

596

628



IVv.

Note by the Secretariat on possible revisions to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, submitted to the Working Group on Procurement at its eighth
session (A/CN.O/WG.I/'WP.40 and Add.1) ... ... .. . . .

Report of the Working Group on Procurement on the work of its ninth session (New York,
24-28 April 2006) (A/CN.O/595) . . o oo

Note by the Secretariat on possible revisions to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, submitted to the Working Group on Procurement at its ninth
session (A/CN.9/WG.I/'WP.42 and Add.1) ... ... .. . . .

Note by the Secretariat on possible revisions to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, submitted to the Working Group on Procurement at its ninth
session (A/CN.9/WG.I/'WP.43 and Add.1) ... ... .. . . . .

Note by the Secretariat on possible revisions to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, submitted to the Working Group on Procurement at its ninth
session (A/CN.O/WG.I/'WP.44 and Add.1) ...... ... . . . .

Note by the Secretariat on possible revisions to the UNCITRAL Model Law on Procurement of
Goods, Construction and Services, submitted to the Working Group on Procurement at its ninth
session (A/CN.9/WG.I/'WP.45and Add.1) ... ... . . . . .

TRANSPORT LAW

A.

B.

Report of the Working Group on Transport Law on the work of its sixteenth session (Vienna,
28 November-9 December 2005) (A/CN.9/591 and Corr.1) .......... ... ... . i,

Preparation of a draft instrument on the carriage of goods [wholly or partly] [by sea]: jurisdiction and
arbitration: information presented by the Danish delegation at the fifteenth session, submitted to the
Working Group on Transport Law at its sixteenth session (A/CN.9/WG.III/'WP.49). . .............

Preparation of a draft instrument on the carriage of goods [wholly or partly] [by sea]: right of control:
information presented by the Norwegian delegation, submitted to the Working Group on Transport
Law at its sixteenth session (A/CN.9/WG.III/WP.50 and Rev.1). . ............. ... ... ... .....

Preparation of a draft instrument on the carriage of goods [wholly or partly] [by sea]:scope of
application and freedom of contract: information presented by the Finnish delegation at the fifteenth
session, submitted to the Working Group on Transport Law at its sixteenth session
(AJCNO/WGIII/WP.51) . oo

Preparation of a draft instrument on the carriage of goods [wholly or partly] [by sea]: transfer of
rights: information presented by the Swiss delegation, submitted to the Working Group on Transport
Law at its sixteenth session (A/CN.9/WG.II/WP.52) . ... ... ... . .

Note by the Secretariat on the preparation of a draft instrument on the carriage of goods [wholly or
partly] [by sea]: comparative table on limitation levels of carrier liability, submitted to the Working
Group on Transport Law at its sixteenth session (A/CN.9/WG.II/WP.53) . ....... ... ... .. ....

Preparation of a draft instrument on the carriage of goods [wholly or partly] [by sea]: proposal by the
Netherlands on arbitration, submitted to the Working Group on Transport Law at its sixteenth session
(A/CN.O/WGLIIT/WP.54) . . o e e

Preparation of a draft instrument on the carriage of goods [wholly or partly] [by sea]: shipper’s
obligations: information presented by the Swedish delegation, submitted to the Working Group on
Transport Law at its sixteenth session (A/CN.9/WG.II/WP.55) . . ........ ... . ... ... ... .....

655

682

703

736

759

791

821

821

877

887

891

908

913

922

925



Note by the Secretariat on transport law: draft convention on the carriage of goods [wholly or partly]
[by sea], submitted to the Working Group on Transport Law at its sixteenth session
(A/CNO/WGIII/WP.56) . . . o 934

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: delivery:
information presented by the delegation of the Netherlands, submitted to the Working Group on
Transport Law at its sixteenth session (A/CN.O/WG.II/WP.57) . . ... .. ... ... .. 1073

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: proposal by the
United States of America, submitted to the Working Group on Transport Law at its sixteenth session
(A/CNO/WGIII/WP.58) . o oo 1086

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: comments by
the United Kingdom of Great Britain and Northern Ireland, submitted to the Working Group on
Transport Law at its sixteenth session (A/CN.O/WG.II/WP.59) . . ... . ... .. .. .. ... .. ... .... 1089

Report of the Working Group on Transport Law on the work of its seventeenth session (New York,
3-13 April 2000) (A/CN.9/594) . . o o 1092

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: proposal by
Finland, submitted to the Working Group on Transport Law at its seventeenth session
(A/CNO/WGIII/WP.01). o oo 1146

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: transport

documents and electronic transport records: document presented for information by the United States

of America, submitted to the Working Group on Transport Law at its seventeenth session
(A/CNO/WGIII/WP.02) . .o 1160

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: delivery to the
consignee: proposal by Switzerland, submitted to the Working Group on Transport Law at its
seventeenth session (A/CN.O/WG.ITI/WP.63) . . . ... .. . e 1176

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: comments of the
European Shippers’ Council, submitted to the Working Group on Transport Law at its seventeenth
session (A/CN.O/WG.III/WP.64). . . ... e 1181

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: proposal by
Japan, submitted to the Working Group on Transport Law at its seventeenth session
(A/CNO/WGLIII/WP.05) . . o 1194

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: volume
contracts: document presented by the Comité Maritime International, submitted to the Working Group
on Transport Law at its seventeenth session (A/CN.9/WG.III/WP.66). . . ........ ... ... ... ..... 1198

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: shipper’s
obligation: drafting proposal by the Swedish delegation, submitted to the Working Group on Transport
Law at its seventeenth session (A/CN.O/WG.III/WP.67) . . . ... .. ... . . . . . 1204

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: proposal by the
Netherlands, submitted to the Working Group on Transport Law at its seventeenth session
(A/CNO/WGIII/WP.08) . . . o 1215

Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: shipper’s
obligation: proposal by the United States of America, submitted to the Working Group on Transport
Law at its seventeenth session (A/CN.9/WG.III/'WP.69) . . . ... ... .. .. ... . . . .. 1222

vi



VL

VIL

VIIL

IX.

II.

II1.

Iv.

VL

W. Preparation of a draft convention on the carriage of goods [wholly or partly] [by sea]: proposals by the
Italian delegation, submitted to the Working Group on Transport Law at its seventeenth session

(A/CNO/WGIII/WP.T0). oo 1228
POSSIBLE FUTURE WORK . . .. e 1233
A. Note by the Secretariat on possible future work in the area of electronic commerce (A/CN.9/604). ... 1233
B. Note by the Secretariat on insolvency law: possible future work (A/CN.9/596). .. ................ 1249
C. Note by the Secretariat on developments in insolvency law (A/CN.9/597) . .......... ... .. ... ... 1256
D. Note by the Secretariat on commercial fraud: ongoing and possible future work (A/CN.9/600) . . . ... 1262
CASE LAW ON UNCITRAL TEXTS (CLOUT) . .. ..ot 1269
TECHNICAL ASSISTANCE TOLAW REFORM . . ... ... 1271
Note by the Secretariat on technical assistance (A/CN.9/599) . .. ... ... . .. .. . . 1271
STATUS AND PROMOTION OF UNCITRAL LEGAL TEXTS . .. .. ... 1285
Status of conventions and model laws (A/CN.9/601). . .. ... ... .. . . . . 1285
COORDINATION AND COOPERATION . . . ... o e 1287

Note by the Secretariat on current activities of international organizations related to the harmonization and
unification of international trade law (A/CN.9/598 and Add.1-2) . ....... ... ... . ... .. .. .. ... ..... 1287

Part Three. Annexes

REVISED ARTICLES OF THE UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL
ARBITRATION. . . 1335

RECOMMENDATION REGARDING THE INTERPRETATION OF ARTICLE II, PARAGRAPH 2,

AND ARTICLE VII, PARAGRAPH 1, OF THE CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS, DONE IN NEW YORK, 10 JUNE 1958,

ADOPTED BY THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW

ON 7JULY 2006 AT ITS THIRTY-NINTH SESSION. . . ... ... ... . 1337

EXPLANATORY NOTES ON THE UNITED NATIONS CONVENTION ON THE USE OF
ELECTRONIC COMMUNICATIONS IN INTERNATIONAL CONTRACTS ................ .. ... 1339

BIBLIOGRAPHY OF RECENT WRITINGS RELATED TO THE WORK OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAW (A/CN.9/602). . .. ... ... ... ... 1341

CHECK-LIST OF DOCUMENTS OF THE UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW 1365

LIST OF DOCUMENTS OF THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE
LAW REPRODUCED IN PREVIOUS VOLUMES OF THE YEARBOOK . . . ...................... 1375

vii






INTRODUCTION

This is the thirty-seventh volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL)."

The present volume consists of three parts. Part one contains the Commission's
report on the work of its thirty-ninth session, which was held in New York, from
19 June-7 July 2006, and the action thereon by the United Nations Conference on Trade
and Development (UNCTAD) and by the General Assembly.

In part two most of the documents considered at the thirty-ninth session of the
Commission are reproduced. These documents include reports of the Commission's
Working Groups as well as studies, reports and notes by the Secretary-General and the
Secretariat. Also included in this part are selected working papers that were prepared for
the Working Groups.

Part three contains the revised articles of the UNCITRAL Model Law on
International Commercial Arbitration, recommendation regarding the interpretation of
article II, paragraph 2, and article VII, paragraph 1, of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done in New York, 10 June 1958, adopted
by the UNCITRAL on 7 July 2006 at its thirty-ninth session, Explanatory Notes on the
United Nations Convention on the Use of Electronic Communications in International
Contracts, bibliography of recent writings related to the Commission's work, a list of
documents before the thirty-ninth session and a list of documents relating to the work of
the Commission reproduced in the previous volumes of the Yearbook.

UNCITRAL secretariat
Vienna International Centre
P.O. Box 500, 1400 Vienna, Austria
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E-Mail: uncitral@uncitral.org Internet: http://www.uncitral.org
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Part One. Report of the Commission on its annual session and comments and action thereon

II.

Introduction

1. The present report of the United Nations Commission on International Trade Law
(UNCITRAL) covers the thirty-ninth session of the Commission, held in New York from
19 June to 7 July 2006.

2. Pursuant to General Assembly resolution 2205 (XXI) of 17 December 1966, the
report is submitted to the Assembly and is also submitted for comments to the United
Nations Conference on Trade and Development.

Organization of the session

Opening of the session

3. The thirty-ninth session of the Commission was opened on 19 June 2006.

Membership and attendance

4.  The General Assembly, in its resolution 2205 (XXI), established the Commission
with a membership of 29 States, elected by the Assembly. By its resolution 3108 (XXVIII)
of 12 December 1973, the Assembly increased the membership of the Commission from
29 to 36 States. By its resolution 57/20 of 19 November 2002, the General Assembly
further increased the membership of the Commission from 36 States to 60 States. The
current members of the Commission, elected on 16 October 2000 and 17 November 2003,
are the following States, whose term of office expires on the last day prior to the beginning
of the annual session of the Commission in the year indicated:' Algeria (2010),
Argentina (2007), Australia (2010), Austria (2010), Belarus (2010), Belgium (2007),
Benin (2007), Brazil (2007), Cameroon (2007), Canada (2007), Chile (2007),
China (2007), Colombia (2010), Croatia (2007), Czech Republic (2010), Ecuador (2010),
Fiji (2010), France (2007), Gabon (2010), Germany (2007), Guatemala (2010),
India (2010), Iran (Islamic Republic of) (2010), Israel (2010), Italy (2010), Japan (2007),
Jordan (2007), Kenya (2010), Lebanon (2010), Lithuania (2007), Madagascar (2010),
Mexico (2007), Mongolia (2010), Morocco (2007), Nigeria (2010), Pakistan (2010),
Paraguay (2010), Poland (2010), Qatar (2007), Republic of Korea (2007),
Russian Federation (2007), Rwanda (2007), Serbia (2010), Sierra Leone (2007),
Singapore (2007), South Africa (2007), Spain (2010), Sri Lanka (2007), Sweden (2007),
Switzerland (2010), Thailand (2010), the former Yugoslav Republic of Macedonia (2007),
Tunisia (2007), Turkey (2007), Uganda (2010), United Kingdom of Great Britain and
Northern Ireland (2007), United States of America (2010), Uruguay (2007),
Venezuela (Bolivarian Republic of) (2010) and Zimbabwe (2010).

Pursuant to General Assembly resolution 2205 (XXI), the members of the Commission are
elected for a term of six years. Of the current membership, 17 were elected by the Assembly at
its fifty-fifth session, on 16 October 2000 (decision 55/308), and 43 were elected by the
Assembly at its fifty-eighth session, on 17 November 2003 (decision 58/407). By its

resolution 31/99, the Assembly altered the dates of commencement and termination of
membership by deciding that members would take office at the beginning of the first day of the
regular annual session of the Commission immediately following their election and that their
terms of office would expire on the last day prior to the opening of the seventh regular annual
session following their election.
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5. With the exception of Ecuador, Fiji, Israel, Jordan, Lebanon, Mongolia, Rwanda, the
former Yugoslav Republic of Macedonia, Tunisia, Uruguay and Zimbabwe, all the
members of the Commission were represented at the session.

6. The session was attended by observers from the following States: Angola,
Bangladesh, Bolivia, Bulgaria, Cape Verde, Cote d’Ivoire, Cuba, Egypt, El Salvador,
Finland, Guinea, Holy See, Kuwait, Latvia, Lesotho, New Zealand, Panama, Philippines,
Romania, Senegal, Slovenia, Syrian Arab Republic, Tonga, Ukraine and Viet Nam.

7.  The session was also attended by observers from the following international
organizations:

(a) United Nations system: World Bank, and United Nations Economic
Commission for Europe;

(b) Intergovernmental  organizations:  Asian-African Legal Consultative
Organization, Banque des Etats de I’ Afrique centrale, European Community, International
Cotton Advisory Committee and International Institute for the Unification of Private Law;

(c) Non-governmental organizations invited by the Commission: American
Arbitration Association, American Bar Association, Centro de Estudios de Derecho,
Economia y Politica, Commercial Finance Association, European Law Students
Association, Federacion Latinoamericana de Bancos, INSOL International, International
Bar Association, International Chamber of Commerce, International Council for
Commercial Arbitration, International Insolvency Institute, International Women’s
Insolvency and Restructuring Confederation, Kuala Lumpur Regional Centre for
Arbitration, London Court of International Arbitration, Moot Alumni Association,
Association of the Bar of the City of New York, Regional Centre for International
Commercial Arbitration (Lagos), School of International Arbitration, Swiss Arbitration
Association and Union internationale des avocats.

8. The Commission welcomed the participation of international non-governmental
organizations with expertise in the major items on the agenda. Their participation was
crucial for the quality of texts formulated by the Commission and the Commission
requested the Secretariat to continue to invite such organizations to its sessions.

Election of officers

9.  The Commission elected the following officers:
Chairperson: Stephen Karangizi (Uganda)
Vice-Chairpersons: Alvaro Sandoval (Colombia)

Wisit Wisitsora-At (Thailand)
Vesna Zivkovié (Serbia)

Rapporteur: Alexander Markus (Switzerland)
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Agenda
10. The agenda of the session, as adopted by the Commission at its 812th meeting, on
19 June, was as follows:

1. Opening of the session.

2 Election of officers.
3. Adoption of the agenda.
4

Preliminary approval of a draft UNCITRAL legislative guide on secured
transactions.

5. Finalization and adoption of legislative provisions on interim measures and the
form of arbitration agreement and of a declaration regarding the interpretation
of articles II (2) and VII (1) of the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards.

Procurement: progress report of Working Group 1.
Transport law: progress report of Working Group II1.

Possible future work in the area of electronic commerce.

o =2

Possible future work in the area of insolvency law.
10. Possible future work in the area of commercial fraud.
11. Monitoring implementation of the 1958 New York Convention.
12.  Technical assistance to law reform.
13.  Status and promotion of UNCITRAL legal texts.
14. Coordination and cooperation:
(a) General,
(b) Reports of other international organizations.
15.  Congress 2007.
16. Willem C. Vis International Commercial Arbitration Moot competition.
17. Relevant General Assembly resolutions.
18.  Other business.
19. Date and place of future meetings.

20. Adoption of the report of the Commission.

Establishment of two Committees of the Whole

11. The Commission established two Committees of the Whole (Committee I and
Committee II) and referred to them for consideration agenda items 4 and 5 respectively.
The Commission elected Kathryn Sabo (Canada) Chairperson of Committee I and
José Maria Abascal Zamora (Mexico) Chairperson of Committee II. Committee I met from
19 to 26 June and held 11 meetings. Committee II met from 26 to 28 and on 30 June and
held 7 meetings.
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Adoption of the report

12. At its 821st meeting, on 23 June 2006, at its 822nd meeting, on 26 June 2006, at its
828th meeting, on 30 June 2006, and at its 834th meeting, on 7 July 2006, the Commission
adopted the present report by consensus.

Preliminary approval of a draft UNCITRAL legislative guide
on secured transactions

Approval of the substance of the recommendations of the draft
UNCITRAL legislative guide on secured transactions

13. The Commission expressed its satisfaction with the progress achieved by Working
Group VI (Security Interests) in developing a legislative guide on secured transactions.
With a view to approving in principle the substance of the recommendations of the
draft guide, the Commission considered the recommendations contained in
documents  A/CN.9/WG.VI/WP.21/Add.3, A/CN.9/WG.VI/WP.24 and Add.5,
A/CN.9/WG.VI/WP.26/Add.4-8 and A/CN.9/611 and Add.1 and 2.

Key objectives (A/CN.9/WG.VI/WP.26/Add.7)

14. The Commission approved the substance of the key objectives.

Scope of application (A/CN.9/WG.VI/WP.26/Add.7)

15. Broad support was expressed for recommendation 2 (parties, security rights, secured
obligations and assets covered). With respect to recommendation 3, the view was
expressed that it might not be necessary, as it merely listed examples that would be
covered in any case by recommendation 2. It was stated, however, that the non-exhaustive
list contained in recommendation 3 was useful in providing guidance to States with respect
to a number of important issues, such as, for example, whether the same law should cover
both possessory and non-possessory security rights. As to subparagraph (g) of
recommendation 3, the Commission noted with appreciation the analysis provided in the
note with respect to the appropriateness of a qualified rather than an outright exclusion of
security rights in securities, immovable property, aircraft, ships and attachments thereto
and agreed to leave that question to Working Group VI. As to subparagraph (h) of
recommendation 3, it was generally accepted that some reference might be included to
future work on security rights in intellectual property rights in line with the decision of the
Commission (see paras. 81-84 and 86 below).

16. With respect to recommendation 4, it was noted that the chapeau should be retained
without square brackets and that the substance of subparagraphs (a) (securities) and
(b) (immovable property) would depend on whether Working Group VI would decide to
adopt a qualified rather than an outright exclusion with respect to security rights in
securities and immovable property (see para. 15 above). In particular with respect to
directly held securities, the hope was expressed that Working Group VI would not exclude
them, as security rights in directly held securities was part of significant financing
transactions and directly held securities were not part of the work of other organizations.
As to subparagraphs (c) (wages) and (d) (assets necessary for the livelihood of a person), it
was widely felt that they should be reformulated in broader terms by reference to law other
than secured transactions law.
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17.  After discussion, the Commission approved the substance of the recommendations
on scope.

Basic approaches to security (A/CN.9/WG.VI/WP.26/Add.7)

18. The Commission approved the substance of the recommendations on the basic
approaches to security that enshrined the comprehensive approach and the functional
approach that should be followed in a modern secured transactions law.

Creation of the security right (effectiveness as between the parties)
(A/CN.9/WG.VI/WP.26/Add.7, A/CN.9/WG.VI/WP.26/Add.4 and A/CN.9/611
and Add.1)

19.  With respect to subparagraph (d) of recommendation 16 (creation of a security right
in a right that secures an assigned receivable, a negotiable instrument or any other
obligation), it was stated that neutral terminology should be used that would be suitable for
the various legal systems (see A/CN.9/603, para. 23).

20. As to recommendations 33 and 34 (time of creation), it was widely felt that they
should be revised to provide that the parties could agree to postpone the time of creation of
a security right until after conclusion of the security agreement or dispossession but not
that creation could occur at an earlier time. It was also generally thought that those
recommendations should be revised to ensure their consistency with recommendation 7
(creation of a security right by agreement).

21.  After discussion, the Commission approved the substance of the recommendations
on the creation of the security right.

Effectiveness of the security right against third parties and registration
(A/CN.9/WG.VI/WP.26/Add.5, A/CN.9/WG.VI/WP.26/Add.4 and A/CN.9/611
and Add.1)

22. It was widely felt that recommendation 34 bis (meaning of third-party effectiveness)
was useful in particular for States that were not familiar with the distinction between
creation and third-party effectiveness of a security right.

23. While one delegation reserved its position with respect to recommendation 35
dealing with registration as the general method for achieving third-party effectiveness of a
security right, it was widely felt that registration was essential to ensure transparency with
respect to security rights.

24. Inresponse to a question, it was noted that dispossession of the grantor was a method
for achieving third-party effectiveness only if a security right had been effectively created,
a matter that was dealt with in recommendation 7 (creation of a security right by
agreement) and the definition of dispossession (see A/CN.9/WG.VI/WP.27/Add.1,
para. 21, subpara. (pp)).

25. There was broad support in the Commission for the deletion of
recommendation 39 bis (third-party effectiveness of a non-acquisition security right in
low-value consumer goods) on the ground that there were no financing practices that
involved security rights in low-value consumer goods. The Commission referred the
matter to Working Group VI.

26. With respect to recommendations 41 and 41 bis (third-party effectiveness of security
rights in proceeds), it was widely felt that the two alternatives should be referred to
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Working Group VI with a view to trying, to the extent possible, to reach agreement on one
of them.

27. With respect to recommendation 47 bis (functions of registration in the general
security rights registry), the concern was expressed that subparagraphs (a) and (b)
essentially addressed the same point. However, it was generally felt that they should be
retained as separate subparagraphs, since subparagraph (a) dealt with registration as a
third-party effectiveness method, while subparagraph (b) dealt with priority as the legal
consequence of registration.

28. As to recommendation 47 quater (design principles), the concern was expressed that
a registry system such as the one described in the recommendation was not possible.
However, it was widely felt that such efficient registry systems were already well
functioning not only in developed but also in developing countries and in countries with
economies in transition. It was also generally felt that the use of the registry should be
inexpensive to registrants and searchers, while the costs of the establishment of the registry
system could be recovered over a reasonably long period of time.

29. With respect to subparagraph (c) of recommendation 48 (speedy, cost-efficient and
effective registration and searching), the concern was expressed that free access to the
registry could inadvertently result in breach of privacy and unauthorized use of
information. In order to address that concern, the suggestion was made that a screening
process should be introduced requiring searchers to have, give or justify the reasons for the
search.

30. However, it was widely felt that such a screening process was not necessary and that,
while it could not effectively prevent unauthorized use of the registry, it could
inadvertently add costs and delays, a result that would outweigh any benefits. It was stated
that free access to the registry was the logical consequence of third-party effectiveness, and
priority being based on registration as a security right could not produce legal
consequences against parties that had no access to the registry. In addition, it was said that
experience with land registries indicated that free access did not necessarily lead to breach
of privacy or abuse of information. Moreover, it was pointed out that verification of the
identity of the searcher at the time of payment of a search fee was a sufficient deterrent to
unauthorized use. Most importantly, it was stated that the fact that the record would
contain only a limited amount of data minimized the risk of breach of privacy or abuse,
which would, in any case, be addressed by other law.

31.  With respect to recommendation 48 bis (security and integrity of the registry), a
number of suggestions were made. With respect to subparagraph (c), it was suggested that
an option be included for States to permit the issuance (including by electronic means) by
the registrar of a certified copy of the notice. As to subparagraph (e), it was suggested that
the commentary should clarify the allocation of responsibility between a governmental
supervisory authority and a private entity operating the registry. With respect to
subparagraph (f), the suggestion was made that it should be recast to focus on the need for
the information on the registry to be capable of reconstitution rather than on how that
result could be achieved.

32. In response to a question relating to recommendation 48 ter (liability for loss or
damage) on what recourse was available to registering or searching parties for loss or
damage caused by an error in the administration or operation of the registration and
searching system, it was clarified that the draft guide left it to States to allocate liability
based on other law.
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33.  With respect to recommendation 49 (required content of notice), the concern was
expressed that disclosure of the name of the secured creditor, in particular where the
secured creditor was a supplier of goods on credit, could make it possible for competitors
to find out the list of suppliers of a certain grantor. The concern was also expressed that
requiring the inclusion of reference to the maximum amount for which the security right
could be enforced in the notice could inadvertently limit the amount of credit available.

34. With respect to recommendations 50 and 51 (sufficiency of grantor name in a
notice), it was suggested that, with respect to companies, reference should be made to the
name of the company in the company registry. In addition, it was suggested that reference
should also be made to the natural persons that were authorized to represent the company.
As to whether other identifiers should also be required, it was widely felt that they would
not be necessary with respect to corporations, whose name had to be unique to be accepted
by the company registry, but would be useful to identify natural persons with the same
name.

35. After discussion, the Commission approved the substance of the recommendations
on the effectiveness of the security right against third parties and registration.

Priority of the security right over the rights of competing claimants
(A/CN.9/WG.VI/WP.26/Add.6, A/CN.9/WG.VI/WP.26/Add.4 and
A/CN.9/611/Add.1)

36. With respect to recommendation 62 ter (priority of security rights in future assets), it
was widely felt that it should state more clearly that the rule in recommendation 64
(priority between security rights in the same encumbered assets) applied also to security
rights in future assets.

37. In response to a question with respect to subparagraphs (b) and (c) of
recommendation 69 (rights of buyers, lessees and licensees of encumbered assets), it was
clarified that lessees and licensees took their rights under the lease or license agreement
respectively free of the security right. It was widely felt that the recommendation or the
commentary should clarify that the security right did not cease to exist, but that the right of
the secured creditor to enforce its security right was limited to the lessor’s or the licensor’s
interest.

38.  With respect to recommendation 78 (priority of a security right in a right to payment
of funds credited to a bank account) and 79 (priority of security rights in money), it was
generally felt that the commentary should clarify the meaning of the words “transfer of
funds”. It was stated that the term “transfer of funds” was intended to cover a variety of
transfers, including those by cheque and wire transfer.

39. As to recommendations 82 and 83 (priority of a security or other right in attachments
to immovable property), it was stated that an alternative approach might be to require
registration of attachments to immovable property only in the general security rights
registry and that a note be forwarded from that registry to the immovable property registry.
In response, it was observed that that approach was very similar to the one recommended
in recommendations 82 and 83; the main difference was said to be that, under the proposed
alternative approach, security rights in attachments to immovable property would be
registered only in the general security rights registry, while under recommendations 82 and
83 registration could take place in either registry. In that connection, it was pointed out that
the particular approach to be followed by each State would depend on the structure of its
registry systems.
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40. After discussion, the Commission approved the substance of the recommendations
on the priority of the security right over the rights of competing claimants.

Pre-default rights and obligations of the parties (A/CN.9/611 and Add.2)

41. After discussion, the Commission approved the substance of the recommendations
on pre-default rights and obligations of the parties.

Rights and obligations of third-party obligors (A/CN.9/611 and Add.1)

42. In response to a question with respect to subparagraph (b) of recommendation W
(rights and obligations of the depositary bank), it was stated that the depositary bank was
under no obligation to respond to requests for information by third parties even if its
customer (the grantor of a security right) had consented to a release of information.
However, it was observed that that result could be achieved by way of an agreement
between the grantor and the depositary bank.

43. After discussion, the Commission approved the substance of the recommendations
on the rights and obligations of third-party obligors.

Default and enforcement (A/CN.9/611 and Add.1 and 2)

44. In response to a question with respect to recommendation 89 (general standard of
conduct), regarding the difference between the principles of “good faith” and “commercial
reasonableness”, it was stated that “good faith” was a subjective standard, while
“commercial reasonableness” was an objective standard.

45. With respect to recommendation 101 (secured creditor’s right to possession of an
encumbered asset), it was widely felt that the recommendation should be revised to state
clearly that the secured creditor could take possession of the encumbered assets out of
court with the prior consent of the grantor given in the security agreement. It was stated
that such a recommendation was necessary since in many States the secured creditor was
not allowed to take possession of the encumbered assets without applying to a court or
other authority.

46. In that connection, it was stated that, while theoretically no further consent would be
required, if, at the time the secured creditor attempted to take possession of the
encumbered assets, the grantor objected, the secured creditor would have to refer the
matter to a court or other authority as a result of the limitations in recommendations 89
(general standard of conduct), 100 (relief with respect to extrajudicial enforcement) and
101 (secured creditor’s right to possession of an encumbered asset) and in particular the
reference in recommendation 101 to the use or threat of force or any other illegal act.

47. The suggestion was made that, in the absence of prior explicit consent, subsequent
implicit consent or acquiescence should be sufficient, provided that the secured creditor
notified the grantor of its intention to pursue extrajudicial repossession with details as to its
time and modalities. That suggestion was referred to Working Group VI.

48. With respect to recommendation 106 (enforcement of a security right in proceeds
under an independent undertaking), it was suggested that the first sentence be deleted.

49. With respect to recommendations 110 and 110 bis (disposition of encumbered
assets), the suggestion was made that they should be recast to provide for court
authorization of an extrajudicial disposition of encumbered assets, at least for the purpose
of determining default and in view of the impartiality of courts and the need to avoid abuse
of rights on the part of secured creditors.
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50. That suggestion was objected to. It was stated that recommendations 110 and 110 bis
appropriately reflected the principle that the secured creditor could dispose of the
encumbered assets out of court if the grantor, after having been notified
(recommendation 111), neither came forward to pay (recommendation 99) nor objected to
out-of-court disposition of the encumbered assets (recommendation 100). In addition, it
was observed that practice indicated that default was a factual issue that was easily
determined on the basis of documents. Moreover, it was pointed out that the real question
was not whether an encumbered asset would be disposed in or out of court but rather
whether any party had an interest in and requested a judicial disposition. In that
connection, it was said that all parties had an interest in maximizing the realization value
of encumbered assets in order to satisfy the secured obligation and minimize the amount of
the outstanding debt. With respect to the concern about abuse of rights on the part of the
secured creditor, it was observed that other law could more effectively deal with such
instances.

51.  With respect to recommendation 111 (advance notice with respect to extrajudicial
disposition of encumbered assets), it was suggested that the notice should be optional as it
would otherwise place an undue burden on the secured creditor. That suggestion was
objected to. It was widely felt that the notice of intention to pursue extrajudicial disposition
was an important safeguard to protect the grantor against abusive behaviour on the part of
the secured creditor. In addition, it was stated that the recommendation provided an
appropriate balance between the need for efficiency and the need to protect the grantor
and third parties. In that connection, it was observed that subparagraph (e) of
recommendation 111 provided for situations in which the notice did not need to be given
and recommendation 112 provided for the notice to be given in an efficient, timely and
reliable way.

52.  With respect to subparagraph (c) of recommendation 111, it was agreed that the
Working Group should clarify and simplify the words in the parenthesis, dealing with the
notice of extrajudicial disposition to the grantor.

53. With respect to recommendation 112, the question was raised as to when the notice
to the grantor or other parties would be deemed to have been received. In response, it was
stated that, while recommendation 112 provided some guidance, the time and place of
receipt of a notice was a matter for other law. In that connection, the Commission noted
that article 10 of the United Nations Convention on the Use of Electronic Communications
in International Contracts® (the “Convention on Electronic Contracts”) provided guidance
with respect to the time and place of dispatch and receipt of electronic communications.

54.  With respect to recommendations 113 to 115 (acceptance of encumbered assets in
satisfaction of the secured obligation), it was agreed that the recommendations should be
revised to make it clear that the grantor could also propose to hand over the encumbered
asset to the secured creditor in satisfaction of the secured obligation, provided that the
interests of third parties were protected. In that connection, it was stated that giving the
asset in payment of the secured obligation was like any other payment and thus would not
affect the rights of third parties.

55. The suggestion was also made that encumbered assets could be valued by an
independent expert prior to their acceptance by the secured creditor in satisfaction of the
secured obligation so that objections that typically arose in the exercise of the remedy
could be minimized. It was, however, widely felt that the nature of some assets was such

2 General Assembly resolution 60/21, annex.
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that an accurate valuation could not be made by an expert and the market itself should be
left to set the value of the encumbered assets when they were offered for sale.

56. With respect to recommendation 120 (right of prior-ranking secured creditor to take
over enforcement), the Commission noted a suggestion that a higher-ranking secured
creditor should be entitled to pay off a lower-ranking secured creditor and obtain a release
of the asset from that lower-ranking security right. The Commission referred that
suggestion to Working Group VI.

57. After discussion, the Commission approved the substance of the recommendations
on default and enforcement.

Insolvency (A/CN.9/WG.VI/WP.21/Add.3)

58. The Commission noted that the chapter on insolvency contained recommendations
taken from the UNCITRAL Legislative Guide on Insolvency Law’ (the “Insolvency
Guide”) and a small number of additional recommendations that focused on specific issues
relating to the treatment of security rights in the case of insolvency. The Commission
expressed its appreciation to experts from both Working Group V (Insolvency Law) and
Working Group VI for their contribution to what was generally found to be a
comprehensive and balanced treatment of security rights in insolvency proceedings. With
respect to the additional recommendations, it was widely felt that they addressed important
issues in a thorough and clear way that was consistent with the Insolvency Guide.

59. With respect to recommendation B (non-unitary approach to acquisition financing
devices), it was stated that the two sets of bracketed language should be set out in a way
that would make it clear that they were alternatives.

60. With respect to recommendation E (effectiveness of security rights in insolvency)
and recommendation 46, subparagraphs (b) and (c), in response to a question it was noted
that a secured creditor could take steps to make its security right effective against third
parties after commencement of insolvency if secured transactions law permitted such
rights to be made effective against third parties within specified time periods. It was also
stated that the Insolvency Guide addressed the situations where a secured creditor could
take steps to enforce its security right.

61. With respect to recommendation G (automatic termination clauses), it was observed
that it should clarify that the commencement of insolvency did not invalidate or render
unenforceable a contractual clause that relieved a creditor from an obligation to extend
credit.

62. After discussion, the Commission approved the substance of the recommendations
on insolvency.

Acquisition financing devices (A/CN.9/WG.VI/WP.24/Add.5)

63. It was widely felt that the main difference in the approaches recommended in the
chapter on acquisition finance was that, in the unitary approach and one of the two
versions of the non-unitary approach to enforcement, acquisition security rights were
treated as being functionally equivalent to non-acquisition security rights, while, in the
other version of the non-unitary approach to enforcement, retention-of-title devices would
be treated as ownership devices.

3 United Nations publication, Sales No. E.05.V.10.
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64. With respect to recommendation 130 (priority of acquisition security rights in
inventory), the concern was expressed that, by requiring registration before delivery of the
goods to the grantor and notification of inventory financiers on record, the
recommendation imposed an undue burden on acquisition financiers.

65. In response, it was stated that recommendation 130 reflected an appropriate balance
of interests. The interests of the acquisition financier were protected to the extent that it
could obtain priority over a previously registered non-acquisition security right in
inventory. The interests of the non-acquisition financier were protected to the extent that it
did not have to check the registry before extending credit against new inventory as security
and could rely on notification from the acquisition financier. In that connection, it was
noted that registration and notification did not have to take place before each and every
delivery of inventory to the grantor. A notice that has been registered could cover several
transactions between the same parties over a long period of time and registration could be
very quick in particular if it was made through electronic means of communication.
Similarly, it was stated, a notification of non-acquisition financiers on record could cover
several transactions over a long period of time (see recommendation 131).

66. However, it was observed that the concern expressed (see para. 64 above) remained
unaddressed, at least to the extent that the burden of registration and notification was
placed on small- and medium-size acquisition financiers rather than on non-acquisition
financiers that would typically be large financing institutions. It was also pointed out that
that burden would create obstacles to commerce. In addition, it was stated that
consideration should be given, at least, to setting aside the requirement for the acquisition
inventory financier to notify non-acquisition inventory financiers on record. In response, it
was observed that the law should take into account not only the interests of suppliers of
goods on credit as opposed to other credit providers but rather the interests of all parties
involved, including buyers, and thus of the economy as a whole. In that connection, it was
said that it was crucial to create a level playing field that would promote competition
among the various credit providers, which could have a beneficial impact on the general
availability and the cost of credit.

67. In addition, it was observed that whether acquisition inventory financiers should
notify non-acquisition inventory financiers or whether the registry should send out such
notices to non-acquisition inventory financiers was a matter of efficiency that could be
considered further. In that connection, it was pointed out that both systems could be
efficient. After discussion, it was widely felt that, while recommendation 131 was
appropriately cast, the issue of notification of non-acquisition inventory financiers on
record could be explored further by Working Group VI.

68. With respect to recommendations 130 bis (priority of acquisition security rights over
the rights of judgement creditors) and ter (priority of acquisition security rights in
attachments to immovable property), the Commission noted that they were in square
brackets as they had not yet been considered by Working Group VI. The Commission
referred them to the Working Group.

69. As to recommendation 134 (enforcement), the Commission noted that the main
difference between the alternatives set out in the recommendation was that the second
version of the non-unitary approach resulted in acquisition security rights not being
functionally equivalent to non-acquisition security rights. It was stated that, as a result, all
the rights and remedies set out in the enforcement chapter of the draft guide would not
apply. In addition, it was observed that reference to the regime applicable to ownership
rights would inadvertently result in differences from State to State as there was no
uniformity in the treatment of ownership devices. On the other hand, it was said that the
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non-unitary approach would not make sense if it was not different, at least in some
respects, from the unitary approach. It was also pointed out that States might adopt slightly
different systems depending on their evaluation of what system was most efficient. After
discussion, the Commission approved the substance of the unitary approach and referred
the non-unitary approach to Working Group VI for further discussion.

70. After discussion, and subject to the qualifications mentioned above, the Commission
approved the substance of the recommendations on acquisition financing devices.

Conflict of laws (A/CN.9/WG.VI/WP.24, A/CN.9/WG.VI/WP.26/Add.4 and
A/CN.9/611 and Add.1)

71.  The question was raised as to the law that would govern security rights in assets that
were moved from State A to State B for a few months and then back to State A. In
response, it was stated that, if the assets were mobile assets (e.g. cars or trucks), the
creation, third-party effectiveness and priority of a security right in them would be
governed by the law of the State in which the grantor was located (recommendation 136).
In addition, it was observed that, if those assets were export goods or goods in transit, the
creation and third-party effectiveness (but not the priority, which would remain subject to
the law of the initial location of the assets) of a security right in them would also be
governed by the law of the State of their ultimate destination, provided that the assets
would reach that destination within a short period of time after creation of the security
right (recommendation 142). Moreover, it was said that, in all other cases, the security
right would remain effective against third parties for a short period after the assets were
moved to State B and thereafter only if the third-party effectiveness requirements under the
law of State B were met (recommendation 145).

72.  With respect to recommendations 139 (law applicable to a security right in a right to
payment of funds credited to a bank account) and 148 (law applicable to the enforcement
of a security right), the Commission urged Working Group VI to reach agreement, if at all
possible, on one of the alternatives set out in each one of those recommendations.

73.  With respect to the law applicable to a security right in an attachment to immovable
property, the Commission noted with interest the suggestion for the application of the law
of the State in which the immovable property was located. The Commission referred that
suggestion to Working Group VI.

74. After discussion, the Commission approved the substance of the recommendations
on conflict of laws.

Transition (A/CN.9/WG.VI/WP.26/Add.8)

75.  With respect to recommendations 156 to 158 (transition period), it was stated that,
rather than addressing creation, they should focus on third-party effectiveness to ensure
that a security right that was made effective against third parties under the old law would
remain effective against third parties during the transition period. If during that period it
was made effective against third parties under the new law, it was said, third-party
effectiveness should be continuous.

76. With respect to all the recommendations in the chapter on transition, the
Commission noted that they were very general and urged Working Group VI to try to
refine and add more details to them so as to strike an appropriate balance between the need
to enable parties to benefit from the new law and the need to avoid unsettling business
relationships established under the old law.
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77. After discussion, and subject to the qualifications mentioned above, the Commission
approved the substance of the recommendations on transition.

Conclusions

78. After conclusion of its discussion of the recommendations of the draft guide, the
Commission expressed its appreciation to the Working Group for the results achieved so
far in the development of the draft guide and noted that the views expressed and the
suggestions made above (see paras. 13-77) would be taken into account in the next version
of the draft guide. In addition, the Commission briefly considered the terminology of the
draft guide (see A/CN.9/WG.VI/WP.27/Add.1), which was not part of the
recommendations but was intended to facilitate their understanding. It was stated that a
definition of the term “consumer goods” could be included in the terminology as several
recommendations referred to consumer goods. The Commission referred the terminology
to Working Group VI.

Future work

79. The Commission next considered its future work. It was noted that Working Group
VI was expected to hold another two sessions, one in Vienna from 4 to 8 December 2006
and another in New York from 12 to 16 February 2007 and submit the draft guide for
approval by the Commission at its fortieth session, in 2007 (see paras. 272 and 273 (f)
below).

80. With respect to the presentation of the material, the suggestion was made that, for the
sake of clarity and simplicity, the draft guide might highlight the general recommendations
or core principles, for the benefit of those States that might not need all the asset-specific
recommendations. The suggestion was also made that the materials should be made
available to States as far in advance of the next Commission session as possible. In that
connection, one delegation expressed a concern about the complexity of the draft guide,
which could jeopardize the acceptability of the draft guide.

81. With respect to future work in the field of secured financing law, the Commission
noted that intellectual property rights (e.g. copyrights, patents or trademarks) were
increasingly becoming an extremely important source of credit and should not be excluded
from a modern secured transactions law. In that connection, it was stated that financing
transactions with respect to equipment or inventory often included security rights in
intellectual property rights as an essential and valuable component. It was also observed
that significant financing transactions involving security rights in all the assets of a grantor
would typically include intellectual property rights.

82. In addition, the Commission noted that the recommendations of the draft guide
generally applied to security rights in intellectual property rights to the extent they were
not inconsistent with intellectual property law (see A/CN.9/WG.VI/WP.26/Add.7,
recommendation 3, subparagraph (h)). Moreover, the Commission noted that, as the
recommendations had not been prepared with the special intellectual property law issues in
mind, the draft guide made a general recommendation that enacting States might consider
making any necessary adjustments to the recommendations to address those issues.

83. In order to provide more guidance to States, the suggestion was made that the
Secretariat should prepare, in cooperation with international organizations with expertise
in the fields of security rights and intellectual property law and in particular the World
Intellectual Property Organization (WIPO), a note for submission to the Commission at its
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IV.

fortieth session, in 2007, discussing the possible scope of work that could be undertaken
by the Commission as a supplement to the draft guide. In addition, it was suggested that, in
order to obtain expert advice and the input of the relevant industry, the Secretariat should
organize expert group meetings and colloquiums as necessary.

84. There was broad support in the Commission for those suggestions. It was stated that
particular attention should be paid to the representation of all parts of the relevant industry
and experts from various regions of the world. It was also observed that one issue of
particular importance related to the enforcement of security rights in intellectual property
rights, which was jeopardized by their unauthorized use.

85. The suggestion was also made that other issues should also be the subjects of notes
by the Secretariat concerning future work in the field of secured financing law. In that
connection, the Commission noted that plans for a congress on international trade law to
be held in conjunction with the fortieth anniversary session of UNCITRAL (see paras.
256-258 below) included, inter alia, the consideration of topics for future work in the field
of secured financing law.

86. After discussion, the Commission requested the Secretariat to prepare, in cooperation
with relevant organizations and in particular WIPO, a note discussing the scope of future
work by the Commission on intellectual property financing. The Commission also
requested the Secretariat to organize a colloquium on intellectual property financing
ensuring to the maximum extent possible the participation of relevant international
organizations and experts from various regions of the world. (For additional suggestions
regarding future work in the field of secured financing law, see paras. 235-251 below).

Finalization and adoption of legislative provisions on interim
measures and the form of arbitration agreement and of a
declaration regarding the interpretation of articles II (2) and
VII (1) of the 1958 New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards

Organization of deliberations

87. The Commission considered the revised version of the draft legislative provisions on
interim measures and the form of arbitration agreement, and of a draft declaration
regarding the interpretation of article II, paragraph 2, and article VII, paragraph 1, of the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York,
1958)* (the “New York Convention™), adopted by Working Group II (Arbitration and
Conciliation) at its forty-fourth session (New York, 23-27 January 2006) (A/CN.9/592).
The Commission took note of the summary of the deliberations on the draft provisions and
declaration since the thirty-second session of the Working Group (Vienna, 20-31 March
2000) and the background information provided in documents A/CN.9/605, A/CN.9/606
and A/CN.9/607. The Commission also took note of the comments on the draft provisions
and declaration that had been submitted by Governments and international organizations,
as set out in document A/CN.9/609 and Add.1-6.

4 United Nations, Treaty Series, vol. 330, No. 4739.
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Consideration of the draft legislative provisions on interim measures

General comments

88. The Commission recalled that the provisions had been drafted in recognition not
only that interim measures were increasingly being found in the practice of international
commercial arbitration, but also that the effectiveness of arbitration as a method of settling
commercial disputes depended on the possibility of enforcing such interim measures
(see A/CN.9/485 and Corr.1, para. 78). General agreement was expressed as to the need
for a harmonized and widely acceptable model legislative regime governing interim
measures granted by arbitral tribunals and their enforcement as well as interim measures
ordered by courts in support of arbitration. The Commission recalled that the draft
legislative provisions on interim measures and preliminary orders were the result of
extensive discussion in the Working Group. The Commission recalled as well that the
Working Group, at its forty-second session (New York, 10-14 January 2005), had agreed
to include a compromise text of the provisions on preliminary orders, on the basis that
those provisions would apply unless otherwise agreed by the parties; that it be made clear
that preliminary orders had the nature of procedural orders and not of awards; and that
no enforcement procedure would be provided for such orders in section 4 (A/CN.9/573,
para. 27).

Consideration of draft articles

89. The text of the draft legislative provisions considered by the Commission at the
current session was as contained in document A/CN.9/605.

Section 1. Interim measures

Article 17. Power of arbitral tribunal to order interim measures

Paragraph 1

90. It was recalled that paragraph 1 reproduced in part the wording of article 17 of the
1985 UNCITRAL Model Law on International Commercial Arbitration (the “Arbitration
Model Law™).

91. Paragraph 1 was adopted in substance by the Commission without modification.

Paragraph 2
Subparagraph (b)

92. A question was raised whether the words “or prejudice to the arbitral process itself”,
at the end of subparagraph (b), should be retained.

93. It was recalled that the purpose of those words was to clarify that an arbitral tribunal
had the power to prevent obstruction or delay of the arbitral process, including by issuing
anti-suit injunctions. It was also recalled that, in the Working Group, anti-suit injunctions
had given rise to serious reservations on the part of many delegations. In support of
deletion, it was stated that anti-suit injunctions did not always have the provisional nature
of interim measures but could also relate to substantive matters such as questions relating
to the competence of the arbitral tribunal. It was also said that such a provision derogated

w

Official Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17),
annex I, and United Nations publication, Sales No. E.95.V.18.
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from the fundamental principle that a party should not be deprived of any judicial remedy
to which it was entitled.

94. In response, the Commission noted that, at previous sessions, the Working Group
had expressed a preference for the inclusion of anti-suit injunctions in draft article 17. It
was also recalled that the words in question should not be understood as merely covering
anti-suit injunctions but rather as more broadly covering injunctions against the large
variety of actions that existed and were used in practice to obstruct the arbitral process.

95.  After discussion, paragraph 2 was adopted in substance by the Commission without
modification.

Exhaustive nature of the list of functions characteristic of interim measures

96. The Commission recalled that the Working Group, at its thirty-sixth (New York,
4-8 March 2002) and thirty-ninth (Vienna, 10-14 November 2003) sessions, had
considered whether all possible grounds for which an interim measure might need to be
granted were covered by the current formulation under article 17, paragraph 2 (see
A/CN.9/508, paras. 70-76, and A/CN.9/545, para. 21). It was recalled that the Working
Group agreed that, to the extent that all the purposes for interim measures were generically
covered by the revised list contained in paragraph 2, the list could be expressed as
exhaustive (A/CN.9/545, para. 21). The Commission decided that clarification of that
matter should be included in any explanatory material accompanying article 17.

Article 17 bis. Conditions for granting interim measures
Paragraph 1

General remark

“Urgent need for the measure”

97. The Commission took note of the decision by the Working Group that the need for
urgency should not be a general feature of interim measures. The Commission decided that
guidance should be provided in explanatory material indicating how urgency impacted on
the operation of the provisions in section 1.

Subparagraph (a)
“Substantially”

98. A suggestion was made to delete the word “substantially” for the reason that it might
introduce an unnecessary and unclear requirement, making it more difficult for the arbitral
tribunal to issue an interim measure. In support of that proposal, it was said that it would
be preferable to leave it to arbitral practice over time to determine how the balance of
inconvenience reflected in subparagraph (a) should be used as a standard.

99. In response, it was pointed out that the text of subparagraph (a), including the word
“substantially” was consistent with existing standards in many judicial systems for the
granting of an interim measure.

100. After discussion, the Commission decided to retain the word ‘“substantially”.
Subparagraph (a) was adopted in substance by the Commission without modification.
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Subparagraph (b)
“Prima facie”

101. A proposal was made to delete subparagraph (b) on the basis that interim measures
might need to be granted as a matter of urgency and a requirement for an arbitral tribunal
to make a determination as to the possibility of success on the merits of the claim might
unnecessarily delay matters or appear as a prejudgement of the case. That proposal was not
supported for the reason that subparagraph (b) was considered to constitute a necessary
safeguard for the granting of interim measures. It was said that that subparagraph was
drafted with the intention that the arbitral tribunal would make a preliminary judgement
based on the information available to it at the time of its determination.

102. A proposal to add the words “prima facie” to subparagraph (b) so that the arbitral
tribunal would not be required to make a full determination on the question of possibility
of success on the merits was not supported. In rejecting that proposal, the Commission
noted that the term “prima facie” was susceptible to differing interpretations. It was
recalled that the Working Group’s intention in drafting that subparagraph was to provide a
neutral formulation of the standard of proof.

“provided that”

103. It was observed that the words “provided that” suggested that the second part of the
sentence was a condition for the first part and therefore did not reflect the intention of the
Working Group. In order to address that concern, a proposal was made to delete those
words and split the subparagraph into two sentences.

104. After discussion, it was agreed that subparagraph (b) should read as follows: “There
is a reasonable possibility that the requesting party will succeed on the merits of the claim.
The determination on this possibility shall not affect the discretion of the arbitral tribunal
in making any subsequent determination”.

Paragraph 2

105. Paragraph 2 was adopted in substance by the Commission without modification.

Section 2. Preliminary orders

Article 17 ter. Applications for preliminary orders and conditions for granting
preliminary orders

106. Article 17 ter was adopted in substance by the Commission without modification.

Article 17 quater. Specific regime for preliminary orders
Paragraph 1

107. Paragraph 1 was adopted in substance by the Commission without modification.

Paragraph 2

108. It was noted that paragraph 2 required the arbitral tribunal to give the party against
whom a preliminary order was directed an opportunity to present its case at the earliest
practicable time. It was noted that while paragraph 1 required the arbitral tribunal to give
notice to “all parties”, paragraph 2, which referred to “any party against whom a
preliminary order is directed to present its case”, appeared to be more limited. A proposal
was made to extend the application of paragraph 2 by adding after the word “directed” the
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words “or to any other party”. An alternative proposal was made to replace the words “any
party against whom a preliminary order is directed”, with “the party affected by the
preliminary order”.

109. It was stated in response that the proposed amendments could unnecessarily
complicate the arbitral process. Concern was expressed that the addition of wording such
as “any affected party” could provide a person that was not a party to the arbitral
proceedings, but nevertheless affected by the preliminary order (for example, a bank), with
a right to present its case. It was said that the existing text in paragraph 2 was appropriate
in that it gave priority to the party most affected by the preliminary order and did not
exclude the possibility that other arbitral parties could respond to the preliminary order if
they so wished. It was agreed that the substance of paragraph 2 should be retained but that
clarification should be included in explanatory material relating thereto. It was proposed
that such explanatory material could indicate that, when an arbitral tribunal invited a party
against whom the preliminary order was directed to present its case, that invitation should
be copied to all parties and, consistent with general arbitration practice, those parties that
wished to react to the preliminary order would do so, even in the absence of a specific
invitation. It was also suggested that the explanatory material could clarify that
paragraph 2 was not intended to extend to persons that were not party to the arbitration.

110. After discussion, paragraph 2 was adopted in substance by the Commission without
modification.

Paragraph 3

111. Paragraph 3 was adopted in substance by the Commission without modification.

Paragraph 4

112. Paragraph 4 was adopted in substance by the Commission without modification.

Paragraph 5
Time when a preliminary order becomes binding

113. A question was raised as to when a preliminary order would become binding on the
parties. It was recalled that the arbitral tribunal could, at the same time that it grants a
preliminary order, also establish a deadline for the requesting party to put security in place
and that this possibility was the reason for the flexible wording “in connection with” under
article 17 sexies, paragraph 2. It was therefore considered that a preliminary order could
become binding on the parties when granted by the arbitral tribunal.

Non-enforceability of preliminary orders

114. The Commission recalled that the Working Group had considered at length whether
an enforcement regime should be provided in respect of preliminary orders. The need for
including such a regime was questioned given the temporary nature of a preliminary order
and the fact that it could raise practical difficulties, such as whether notification of the
preliminary order to the other party should be deferred until after the order had been
enforced by a court. Further, it was said that parties usually honour interim measures out of
respect for the arbitrators’ authority and a desire not to antagonize them. The Commission
noted that non-enforceability of preliminary orders was central to the compromise reached
at the forty-second session of the Working Group (see para. 88 above).
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Seeking relief in a court

115. The Commission considered a proposal made at the forty-fourth session of the
Working Group (New York, 23-27 January 2006) to add the following text, either to
paragraph 5 of article 17 quater or in explanatory material: “a party shall not be prevented
from seeking any relief in a court because it has obtained such a preliminary order from the
arbitral tribunal” (see A/CN.9/592, para. 27). Doubts were expressed as to the need to
include such a clarification as it was said that the provision could only operate in
exceptional circumstances. It was however pointed out that article 9 of the Arbitration
Model Law already protected the right of a party to arbitral proceedings to request from a
court an interim measure. It was suggested that that proposal merely clarified the operation
of provisions in respect to preliminary orders.

116. The Commission agreed that wording along the following lines: “a party shall not be
prevented from seeking any relief it would otherwise be entitled to seek in a court because
it has obtained such a preliminary order from the arbitral tribunal” should be included in
any explanatory material.

117. After discussion, paragraph 5 was adopted in substance by the Commission without
modification.

Section 3. Provisions applicable to interim measures and preliminary orders
Article 17 quinquies. Modification, suspension, termination

118. Article 17 quinquies was adopted in substance by the Commission without
modification.

Article 17 sexies. Provision of security
Paragraph 1

119. Paragraph 1 was adopted in substance by the Commission without modification.

Paragraph 2

120. Paragraph 2 was adopted in substance by the Commission without modification.

Article 17 septies. Disclosure
General remarks

121. The view was expressed that, under many national laws, the obligation for a party to
present facts or arguments against its position was unknown. In addition, it was said that
that provision did not contain any sanction in case of non-compliance by the party
requesting the measure of its disclosure obligation. A proposal was made to delete
paragraph 1 and the second sentence of paragraph 2.

122. Tt was recalled that the two paragraphs of article 17 septies reflected two distinct
disclosure obligations that operated in distinct circumstances. Whereas the obligation in
paragraph 1 to disclose changed circumstances related to interim measures, the obligation
to disclose all “relevant” circumstances in article 17 septies, paragraph 2, was inspired
from the rule in existence in certain jurisdictions that counsel had a special obligation to
inform the court of all matters, including those that spoke against its position and that it
was considered as a fundamental safeguard and an essential condition, namely to the
acceptability of preliminary orders. Similarly, in many other legal systems, a comparable
obligation arose from the recognized requirement that parties act in good faith. It was
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observed that article 17 septies was a result of lengthy discussions in the Working Group
and it was recalled that those two paragraphs were carefully drafted, taking account of the
type of measures they related to.

123. In support of retaining paragraph 1, it was recalled that the essential purpose of
article 17 septies, paragraph 1, was to ensure that a decision to grant an interim measure
would be made by the arbitral tribunal on the basis of the most complete record of the
facts. Given that the interim measure might be granted at an early stage of the arbitral
proceedings, an arbitral tribunal might often be faced with an imperfect record and wish to
be informed of any changes concerning the facts on the basis of which the interim measure
was granted.

124. Various proposals were made in order to address the objection that the obligation of
disclosure contained in article 17 septies, paragraph 1, would be unfamiliar to certain
jurisdictions, and therefore difficult to enact in those jurisdictions. In order to provide a
more flexible duty of disclosure, adapted to the circumstances of each arbitral proceeding,
it was proposed to include as opening words to article 17 septies, paragraph 1, the
following words “[i]f so ordered by the arbitral tribunal”.

125. A further proposal was made to replace the words at the end of article 17 septies,
paragraph 1, “or granted” with the words “if it becomes aware of such a change”. That
proposal was objected to on the ground that it was implicit in article 17 septies that the
obligation to disclose would only arise where a party became aware of such a change. As
well, it was suggested that inclusion of those words would create difficulties in practice. It
was suggested that, if the proposal were retained, additional words were necessary to
require the party requesting the interim measure to disclose material changes in
circumstances where it should have been aware of such changes.

126. A related proposal was made to amend article 17 septies, paragraph 1, along the
following lines: “The arbitral tribunal may require any party promptly to disclose any
material change in the circumstances on the basis of which the measure was requested or
granted.” The second sentence of paragraph 2 would then be amended as follows:
“Thereafter, paragraph 1 of this article shall apply.”

127. After discussion, the Commission adopted the related proposal referred to under
paragraph 126 above, and agreed that the explanatory material should clarify the scope of
application of the disclosure obligation contained in article 17 septies.

Article 17 octies. Costs and damages

128. Article 17 octies was adopted in substance by the Commission without modification.

Section 4. Recognition and enforcement of interim measures
Article 17 novies. Recognition and enforcement

129. A proposal was made to delete in paragraph 1 the words “unless otherwise provided
by the arbitral tribunal”, for the reason that those words introduced an unnecessary
condition to enforcement. That proposal did not receive support.

130. Paragraph 1 was adopted in substance by the Commission without modification.

131. Article 17 novies was adopted in substance by the Commission without
modification.
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Article 17 decies. Grounds for refusing recognition or enforcement
Paragraph 1
Alternative proposal

132. The Commission considered a proposal made by a delegation, contained in
document A/CN.9/609/Add.5, footnote 2 to paragraph 8. It was explained that the proposal
was intended to simplify the text and avoid any cross reference to article 36 of the
Arbitration Model Law. The application of article 36 to interim measures was said to be of
limited relevance in view of the difference in nature between interim measures and award
on the merits. Some support was expressed for the proposed shorter draft on the basis that
it was concise and set forth rules that were specifically geared to the recognition and
enforcement of interim measures, as opposed to the text of draft article 17 decies, which
essentially mirrored rules established in the New York Convention in respect of the
recognition and enforcement of arbitral awards.

133. However, reservations were expressed against the general policy reflected in the
proposed shorter draft, which was said to exclude a number of important details that were
set out in draft article 17 decies.

134. After discussion, paragraph 1 was adopted in substance by the Commission without
modification.

Paragraph 2

135. It was said that, when a court was called upon to enforce an interim measure, under
article 17 decies, paragraph 1 (a)(i) (which referred to the grounds set forth in article 36,
sub-subparagraphs 1 (a)(i), (ii), (iii) or (iv)), its decision should not have an effect beyond
the limited sphere of recognition and enforcement of the interim measure. The
Commission agreed that any explanatory material should clarify that the purpose of
article 17 decies, paragraph 2, was to confine the power of a court to the determination of
recognition and enforcement of the interim measure only.

136. Paragraph 2 was adopted in substance by the Commission without modification.

Footnote

137. The footnote to article 17 decies was adopted in substance by the Commission
without modification.

Section 5. Court-ordered interim measures
Article 17 undecies. Court-ordered interim measures
Drafting proposal

138. It was suggested that the text of article 17 undecies might be simplified, along the
following lines: “A court shall have the same power of issuing an interim measure in
relation to arbitration proceedings as it has in relation to proceedings in the courts,
including in cases where the place of the arbitration proceedings is in a State other than the
court’s. The court shall exercise such power in accordance with its own procedures in
consideration of the specific features of international arbitration.”

139. That proposal received support. It was clarified that the purpose of
article 17 undecies was to preserve the power of courts to issue interim measures in
support of arbitration, but should not be understood as expanding the powers of the court
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for interfering in the arbitral process. The Commission agreed that that matter should be
clarified in any explanatory material to that provision.

“including in cases where the place of the arbitration proceedings is in a State other
than the court’s”

140. A suggestion was made that the phrase “where the place of the arbitration
proceedings is in a State other than the court’s” appearing in the proposal (see para. 138
above) was unnecessary given the intention to add article 17 undecies to the list of articles
contained under article 1, paragraph 2, of the Arbitration Model Law. That suggestion did
not receive support because it was considered that those words provided necessary
clarification.

141. After discussion, the Commission agreed that article 17 undecies would read as
follows: “A court shall have the same power of issuing an interim measure in relation to
arbitration proceedings, irrespective of whether their place is in the territory of this State,
as it has in relation to proceedings in courts. The court shall exercise such power in
accordance with its own procedures in consideration of the specific features of
international arbitration”. It was explained that that language was more closely aligned to
the language used in the Arbitration Model Law and that replacing the words “the court”
by the word “courts” at the end of the first sentence was intended to clarify that there was
no intention to refer to specific court proceedings, either domestic or foreign. Article 17
undecies was meant to encompass the power of issuing interim measures in relation to
court proceedings, domestic or international, as the case may be. However, article 17
undecies did not relate to the function of assistance and supervision of arbitration
proceedings (juge d’appui) as referred to in article 6 of the Arbitration Model Law and,
consequently, under no circumstances should article 17 undecies be construed as
expanding the powers of courts in relation to those functions.

142. The Commission agreed that any explanatory material to article 17 undecies should
clarify that the court could exercise jurisdiction on arbitration matters, whether the place of
arbitration is located in the enacting State or in another State and that the provision should
not be construed as expanding the territorial jurisdiction of courts.

Placement of article 17 undecies

143. The Commission considered whether article 17 undecies should be located elsewhere
in another part of the Arbitration Model Law given that it dealt with court-ordered interim
measures which might not easily fit into a chapter intended to deal mostly with interim
measures granted by arbitral tribunals. One suggestion was to place article 17 undecies
following article 9 of the Arbitration Model Law, which dealt with interim measures
granted by courts. However, given that article 9 was located within chapter II of the
Arbitration Model Law, which related to the arbitration agreement, that option was not
considered appropriate. The Commission agreed that a text suggesting that States could
place article 17 undecies in the most appropriate part of their enacting legislation could be
included in explanatory material accompanying that provision.

Consideration of amendment to article 1, paragraph 2, of the Arbitration Model Law

144. The text of the draft amendment to article 1, paragraph 2, of the Arbitration Model
Law as considered by the Commission at the current session was as contained in
document A/CN.9/605, paragraph 23.
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145. The proposed amendment to article 1, paragraph 2, which consisted in adding a
reference to articles 17 novies, 17 decies and 17 undecies within the list of excepted
articles was adopted by the Commission.

Consideration of the draft legislative provision on the form of
arbitration agreement

General comments

146. The Commission exchanged views on the draft legislative provision recalling that, in
order to ensure a uniform interpretation of the form requirement that responded to the
needs of international trade, it was desirable to prepare a modification of article 7,
paragraph 2, of the Arbitration Model Law, with an accompanying guide to enactment and
to formulate a statement addressing the interpretation of article II, paragraph 2, of the New
York Convention, that would reflect a broad and liberal understanding of the form
requirement.

147. It was recalled that the Working Group’s intention in revising article 7 of the
Arbitration Model Law was to update domestic laws on the question of the writing
requirement for the arbitration agreement, while preserving enforceability of such
agreements as foreseen in the New York Convention. The Commission had before it two
texts for consideration, the first gave a detailed description of how the writing requirement
could be satisfied (the revised draft article 7) and the other omitted the writing requirement
altogether (the alternative proposal). The text of the draft legislative provisions considered
by the Commission at the current session was as contained in document A/CN.9/606.

Consideration of the revised draft article 7
Paragraph 1

148. It was recalled that paragraph 1 reproduced article 7, paragraph 1, of the Arbitration
Model Law. A proposal was made to delete the second sentence in that paragraph for the
reason that it was considered unnecessary. That proposal was not accepted.

149. After discussion, paragraph 1 was adopted in substance by the Commission without
modification.

Paragraph 2

150. Paragraph 2 was adopted in substance by the Commission without modification.

Paragraph 3

151. The Commission noted that paragraph 3 defined the writing requirement and sought
to clarify how the writing requirement could be fulfilled.

152. Various proposals were made to amend paragraph 3. One proposal was to add as the
opening words of paragraph 3: “Without prejudice to the parties’ consent in the arbitration
agreement or contract” in order to emphasize the importance of the consent of the parties.
A related proposal was made to redraft paragraph 3 as follows: “an arbitration agreement
or contract may be concluded orally, by conduct or by any other means of proof which
manifest the will of the parties”. Another proposal, aimed at clarifying the meaning of
paragraph 3 was as follows: “The form prescribed in paragraph 2 is met if the content of
the arbitration agreement is recorded in any form, an arbitration agreement is in writing,
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whether or not the arbitration agreement or contract has been concluded orally, by conduct,
or by other means”. Yet another proposal was made along the lines suggested in
document A/CN.9/609. Those proposals did not receive support.

153. The Commission noted that the Working Group, at its forty-fourth session (New
York, 23-27 January 2006), had discussed whether the purpose of the writing requirement
was to provide a record as to the consent of the parties to arbitrate or as to the content of
the arbitration agreement. At that session, it was observed that what was to be recorded
was the content of the arbitration agreement as opposed to the meeting of the minds of the
parties or any other information regarding the formation of the agreement (A/CN.9/592,
para. 61). The Commission confirmed that paragraph 3 dealt with the definition of the
form of the arbitration agreement and the question whether the parties actually reached an
agreement to arbitrate was a substantive issue to be left to national legislation. In that
context, the Commission took note of a comment that, by contrast with certain national
laws under which the written form of the arbitration agreement was prescribed to achieve
certainty about the parties’ will to arbitrate, the revised text of paragraph 3 achieved a
significant change of perspective by shifting the focus of the provision on reaching
certainty regarding the substance of the rights and obligations created by the arbitration
agreement, including rules that might govern the arbitration proceedings. It was also
pointed out that the question of proof of the content of the agreement and that of proof of
the consent could not be dissociated from each other, and the writing could only prove
existence of the arbitration agreement if at the same time it established the parties’
agreement to arbitrate.

154. The Commission confirmed that a mere reference in an oral contract to a set of
arbitration rules or to a law governing the arbitral procedure were cases that were not
intended to be covered by paragraph 3 and that such a clarification should be included in
any explanatory material accompanying that paragraph. The Commission agreed that
further clarification as to the factual situations that were intended to be covered by
paragraph 3 could be included in any explanatory material accompanying that provision.

155. After discussion, paragraph 3 was adopted in substance by the Commission without
modification.

Paragraph 4

156. It was observed that paragraph 3 already provided that an arbitration agreement
could be concluded “by any other means”, and that those words encompassed the
conclusion of an arbitration agreement by electronic means referred to under paragraph 4.
The need to retain paragraph 4 was therefore questioned.

157. In favour of its deletion, it was said that it was inappropriate for legislation relating
to arbitration to contain provisions on electronic communications and that the definitions
provided under paragraph 4 were already contained in other UNCITRAL instruments,
namely the UNCITRAL Model Law on Electronic Commerce® and the Convention on
Electronic Contracts. A proposal was made to delete paragraph 4 and add, at the end of
paragraph 3, words along the following lines: “including electronic communications”. An
alternative proposal was made to retain paragraph 4, but simplify its content by referring in
footnotes to the definitions that were already contained in the UNCITRAL Model Law on
Electronic Commerce and the Convention on Electronic Contracts. Those proposals did
not receive support.

6 Ibid., Fifty-first Session, Supplement No. 17 (A/51/17), annex I, and United Nations publication,
Sales No. E.99.V .4, which contains also the accompanying Guide to Enactment.
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158. In favour of retaining paragraph 4, it was said that the language used in paragraph 4
was consistent with that used in article 9, paragraph 2, of the Convention on Electronic
Contracts, and the definitions of “electronic communication” and ‘“data message”
reproduced the definitions contained under subparagraphs (b) and (c) of article 4 of that
Convention. It was observed that maintaining consistency between UNCITRAL texts was
crucial and that the definitions contained under paragraph 4 would provide useful
guidance.

159. After discussion, paragraph 4 was adopted in substance by the Commission without
modification.

Paragraph 5

160. A comment was made that the situation addressed by paragraph 5 rarely arose in
practice, and that that provision could be deleted as paragraph 3 already contemplated the
situation covered under paragraph 5. It was objected that that provision was already part of
article 7 of the Arbitration Model Law and deleting it might be misinterpreted as
invalidating arbitration agreements concluded by an exchange of statements of claim and
defence in which the arbitration agreement was alleged by one party and not denied by the
other.

161. After discussion, paragraph 5 was adopted in substance by the Commission without
modification.

Paragraph 6

162. Paragraph 6 was adopted by the Commission without modification.

Consideration of the alternative proposal to draft article 7

163. The Commission noted that the alternative proposal omitted entirely the writing
requirement and thereby recognized oral arbitration agreements as valid.

164. A question was raised whether the alternative proposal should be retained. It was
said that the revised draft article 7 established the minimum requirements that should apply
in respect of the form of arbitration agreement, whereas the alternative proposal went
much further and did away with all form requirements in order, for example, to recognize
the validity of oral arbitration agreements. While the alternative proposal met with
considerable interest, the view was expressed that it might depart too radically from
traditional legislation, including the New York Convention, to be readily acceptable in
many countries.

165. In support of retention of the alternative proposal, it was noted that, in several
jurisdictions that had removed the written form requirement for arbitration agreements,
that removal had not given rise to significant disputes as to the validity of arbitration
agreements. In such jurisdictions, it was said that the provision contained in the revised
draft article 7 would be unlikely to be adopted and that therefore the alternative proposal
should be retained. In addition, it was argued that the trend was towards relaxing the form
requirement for the arbitration agreement and that therefore the Arbitration Model Law,
with a view to providing a solution for the future, should offer to national legislators the
possibility to opt for the alternative proposal.

166. In addition, it was observed that State courts tended to interpret the New York
Convention in light of the provisions of the Arbitration Model Law and that the revised
draft would indicate to States that the written form requirement contained in article II,



30

Yearbook of the United Nations Commission on International Trade Law, 2006, vol. XXXVII

paragraph 2, of the New York Convention should be interpreted in a more liberal manner.
It was observed as well that according to article V, paragraph 1 (a), of the New York
Convention, the issue of the validity of the arbitration agreement (in the context of a
request for enforcement of the arbitral award) was governed by the law of the place where
the award was made and that therefore, if the arbitration agreement was valid pursuant to
the law of the place of arbitration, the award was enforceable pursuant to the New York
Convention in its States parties. It was further observed that State courts could still refer to
article VII, paragraph 1, of the New York Convention to apply a more favourable domestic
legislation.

167. After discussion, the alternative proposal was adopted in substance by the
Commission without modification.

Presentation of the revised draft article 7 and the alternative proposal

168. It was questioned whether the revised draft article 7 and the alternative proposal
should be presented as options in the Arbitration Model Law. Concern was expressed that
presenting options in the Arbitration Model Law would not encourage harmonization of
legislation in that field and might potentially create difficulties for enacting States.

169. It was suggested that the alternative proposal could be inserted as a footnote to the
revised draft article 7 or in any explanatory material. It was objected that both texts
represented two different approaches on the question of definition and form of arbitration
agreement, the first to liberalize the writing requirement and the second to suppress that
requirement altogether, and presenting the alternative text as a footnote to the revised draft
article 7 would therefore be unsatisfactory.

170. After discussion, the Commission decided to present both the revised draft article 7
and the alternative proposal as options in the text of the Arbitration Model Law and to
include guidance for enacting States in respect of each option.

Consideration of article 35, paragraph 2, of the Arbitration Model Law

171. It was noted that article 35, paragraph 2, of the Arbitration Model Law, which was
modelled on article IV of the New York Convention, provided that the party relying on an
award or applying for its enforcement should supply the duly authenticated original award
or a duly certified copy thereof, as well as the original arbitration agreement or a duly
certified copy thereof. The Commission observed that, in its deliberations regarding the
written form of arbitration agreements, the Working Group had considered it necessary to
ensure that a modified understanding of the writing requirement (article 7 of the
Arbitration Model Law, and article II, para. 2, of the New York Convention) would be
reflected in article 35, paragraph 2, of the Arbitration Model Law, through an amendment
to that article as envisaged in document A/CN.9/606, paragraph 22.

172. A proposal was made to delete the word “certified” from the first and second
sentences in article 35, paragraph 2, for the reason that inclusion of such a requirement had
created, in some cases, uncertainty as to who could undertake the certification and what the
certification would consist of, which could hinder unnecessarily the enforcement of an
award. In that respect, it was noted that the question of the need for certification or similar
evidence regarding the authenticity of a text or its translation was a matter that was better
left to the general law of evidence, or court rules, and to judicial discretion than dealt with
by way of imposed requirements that could be overly cumbersome and open to differing
interpretations.
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173. After discussion, the Commission agreed that article 35, paragraph 2, should read as
follows: “The party relying on an award or applying for its enforcement shall supply the
original award or a copy thereof. If the award is not made in an official language of this
State, the court may request the party to supply a translation thereof into such language”. It
was agreed that, in line with the footnote to article 35, the conditions set forth in that
article were intended to set maximum standards and that the explanatory material should
clarify that deletion of the certification requirement should not be read as ruling out the
possibility that certification might be required by judges, where appropriate and in
accordance with local law.

Additional provision

174. The Commission considered whether the Arbitration Model Law should include a
provision along the lines of article 7 of the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980)" (the “United Nations Sales Convention”),
which was designed to facilitate interpretation by reference to internationally accepted
principles. The Commission observed that similar provisions were included in other model
laws prepared by the Commission, including article 3 of the UNCITRAL Model Law on
Electronic Commerce.

175. The Commission agreed that the inclusion of such a provision would be useful and
desirable because it would promote a more uniform understanding of the Arbitration
Model Law. The Commission agreed that the provision should read as follows:

“Article 2 A. International origin and general principles

“l. In the interpretation of this Law, regard is to be had to its international
origin and to the need to promote uniformity in its application and the observance of
good faith.

“2.  Questions concerning matters governed by this Law which are not
expressly settled in it are to be settled in conformity with the general principles on
which this Law is based.”

Explanatory material

176. It was noted that recent model laws adopted by UNCITRAL were accompanied by a
guide to enactment and use. Such guides were generally regarded as useful instruments for
national legislators and other users of UNCITRAL standards. They also furthered the
process of harmonization of laws. After discussion, the Commission agreed that it would
be useful to prepare a guide to enactment and use for the entire Arbitration Model Law as
revised. The Secretariat was requested to prepare a draft guide for consideration at future
sessions of the Working Group and the Commission.

Consideration of the draft declaration regarding the interpretation of
articles II (2) and VII (1) of the New York Convention

177. The text of the draft declaration regarding the interpretation of article II, paragraph 2,
and article VII, paragraph 1, of the New York Convention, as considered by the
Commission, was contained in paragraph 4 of document A/CN.9/607.

7 United Nations, Treaty Series, vol. 1489, No. 25567, and United Nations publication,
Sales No. E.95.V.12.
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178. A question was raised as to whether it was appropriate for the Commission to issue a
declaration on the interpretation of a multilateral treaty. The Commission recalled that it
had a mandate, as defined in its founding General Assembly resolution 2205 (XXI), inter
alia, to promote “ways and means of ensuring a uniform interpretation and application of
international conventions and uniform laws in the field of the law of international trade”.*
Therefore, issuing a recommendation that was persuasive rather than binding in nature, for
the benefit of users of the treaty, including law-makers, arbitrators, judges and commercial
parties, was within the mandate of the Commission. Such a recommendation was said to
be appropriate and, in the circumstances, particularly desirable as it would encourage the
development of rules favouring the validity of arbitration agreements in a wider variety of
situations and encourage States to adopt the revised version of article 7 of the Arbitration
Model Law.

179. The Commission noted the discussions of the Working Group on the form of the
document, including the question whether the document should take the form of a
declaration or a recommendation (A/CN.9/485, paras. 65-69). The Commission agreed that
the purpose of the document, in line with the Commission’s mandate, was to propose a
harmonizing interpretation of certain provisions of the New York Convention, without
interfering with the competence of the State parties to the New York Convention to issue
binding declarations regarding the interpretation of that treaty.

180. Against that background, the Commission agreed that the most appropriate form for
such a document was that of a recommendation, instead of a declaration which could be
misinterpreted as to its nature. The title of the document was amended accordingly. The
Commission also agreed to bring forward the reference to its mandate in the opening
paragraphs of the recommendation.

Adoption of legislative provisions and recommendation

181. The Commission, after considering the text of the draft model legislative provisions
relating to the definition and form of arbitration agreements and interim measures, and the
text of the draft recommendation regarding the interpretation of article II, paragraph 2, and
article VII, paragraph 1, of the New York Convention, adopted the following decision at
its 834th meeting, on 7 July 2006:

“The United Nations Commission on International Trade Law,

“Recalling its mandate under General Assembly resolution 2205 (XXI) of
17 December 1966 to further the progressive harmonization and unification of the
law of international trade and in that respect to bear in mind the interests of all
peoples, in particular those of developing countries, in the extensive development of
international trade,

“Recalling also General Assembly resolution 40/72 of 11 December 1985
noting the adoption of the Model Law on International Commercial Arbitration by
the United Nations Commission on International Trade Law and recommending that
all States give due consideration to the Model Law, in view of the desirability of
uniformity of the law of arbitral procedures and the specific needs of international
commercial arbitration practice,

8 General Assembly resolution 2205 (XXI), section II, paragraph 8 (d).
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“Recognizing the value of arbitration as a method of settling disputes arising in
the context of international commercial relations,

“Recognizing also the need for provisions in the Model Law to conform to
current practices in international trade and modern means of contracting with regard
to the form requirement of arbitration agreement and the granting of interim
measures,

“Believing that revised articles of the Model Law on the requirement of written
form and interim measures, together with explanatory material relating thereto, will
significantly enhance the operation of the Model Law,

“Noting that the preparation of the revised articles of the Model Law was the
subject of due deliberation and extensive consultations with Governments and
interested circles and would contribute significantly to the establishment of a
harmonized legal framework for a fair and efficient settlement of international
commercial disputes,

“Believing that, in connection with the modernization of articles of the Model
Law, the promotion of a uniform interpretation and application of the Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, done in New York,
10 June 1958, is particularly timely,

“l. Adopts the revised articles of the UNCITRAL Model Law on
International Commercial Arbitration as they appear in annex I to the report of the
United Nations Commission on International Trade Law on the work of its
thirty-ninth session;®

“2. Recommends that all States give favourable consideration to the
enactment of the revised articles of the UNCITRAL Model Law on International
Commercial Arbitration, or the revised UNCITRAL Model Law on International
Commercial Arbitration, when they enact or revise their laws, in view of the
desirability of uniformity of the law of dispute settlement procedures and the specific
needs of international commercial arbitration practice;

“3.  Adopts the recommendation regarding the interpretation of articles II,
paragraph 2, and VII, paragraph 1, of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done in New York, 10 June 1958, as it
appears in annex II to the report of the United Nations Commission on International
Trade Law on the work of its thirty-ninth session.”

Future work in the field of settlement of commercial disputes

182. With respect to future work in the field of settlement of commercial disputes, the
Commission had before it two notes entitled “Possible future work in the field of
settlement of commercial disputes” (A/CN.9/610 and Corr.1) and “Possible future work in
the field of settlement of commercial disputes: revision of the UNCITRAL Arbitration
Rules” (A/CN.9/610/Add.1).

183. The Commission took note of suggestions of the Working Group made at its
forty-fourth session (New York, 23-27 January 2006) that priority consideration be given
to, inter alia, possible revision of the UNCITRAL Arbitration Rules;lo arbitrability of

9 Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17).
10 1bid., Thirty-first Session, Supplement No. 17 (A/31/17), para. 57.
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intra-corporate disputes (and possibly other issues relating to arbitrability, for example,
arbitrability in the fields of intellectual property rights, investment disputes, insolvency or
unfair competition); and online dispute resolution (see A/CN.9/592, paras. 89-95).

184. It was agreed that the topic of revising the UNCITRAL Arbitration Rules should be
given priority. The Commission noted that, as one of the early instruments developed by
UNCITRAL in the field of arbitration, the UNCITRAL Arbitration Rules were recognized
as a very successful text, adopted by many arbitration centres and used in many different
instances, such as, for example, in investor-State disputes. In recognition of the success
and status of the UNCITRAL Arbitration Rules, the Commission was generally of the
view that any revision of the UNCITRAL Arbitration Rules should not alter the structure
of the text, its spirit or its drafting style, and should respect the flexibility of the text rather
than make it more complex. It was suggested that the Working Group should undertake to
define carefully the list of topics that might need to be addressed in a revised version of the
UNCITRAL Arbitration Rules. It was observed that the list contained in document
A/CN.9/610/Add.1 provided a useful starting point in that respect.

185. The topic of arbitrability was said to be an important question, which should also be
given priority. It was said that it would be for the Working Group to consider whether
arbitrable matters could be defined in a generic manner, possibly with an illustrative list of
such matters, or whether the legislative provision to be prepared in respect of arbitrability
should identify the topics that were not arbitrable. It was suggested that a study might be
undertaken of the question of arbitrability and other forms of alternative dispute resolution
in the context of immovable property, unfair competition and insolvency. It was cautioned,
however, that the topic of arbitrability was a matter raising questions of public policy,
which was notoriously difficult to define in a uniform manner, and that providing a
pre-defined list of arbitrable matters could unnecessarily restrict a State’s ability to meet
certain public policy concerns that were likely to evolve over time.

186. Other topics mentioned for possible inclusion in the future work of the Working
Group included issues raised by online dispute resolution. It was suggested that the
UNCITRAL Arbitration Rules, when read in conjunction with other instruments, such as
the UNCITRAL Model Law on Electronic Commerce and the Convention on Electronic
Contracts, already accommodated a number of issues arising in the online context. Another
topic mentioned was the issue of arbitration in the field of insolvency. Yet another
suggestion was to address the impact of anti-suit injunctions on international arbitration. A
further suggestion was to consider clarifying the notions used in article I, paragraph 1, of
the New York Convention, of “arbitral awards made in the territory of a State other than
the State where the recognition and enforcement of such awards are sought” or “arbitral
awards not considered as domestic awards in the State where their recognition and
enforcement are sought”, which were said to have raised uncertainty in some State courts.
The Commission also heard with interest a statement made on behalf of the International
Cotton Advisory Committee suggesting that work could be undertaken by the Commission
to promote contract discipline, effectiveness of arbitration agreements and enforcement of
awards in that industry.

187. After discussion, the Commission was generally of the view that several matters
could be dealt with by the Working Group in parallel. The Commission agreed that the
Working Group should undertake work on the question of a revision of the UNCITRAL
Arbitration Rules. It was also agreed that the issue of arbitrability was a topic that the
Working Group should also consider. As to the issue of online dispute resolution, it was
agreed that the Working Group should place the topic on its agenda but, at least in an
initial phase, should consider the implications of electronic communications in the context
of the revision of the UNCITRAL Arbitration Rules.
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Procurement: progress report of Working Group I

188. At its thirty-sixth and thirty-seventh sessions, in 2003 and 2004 respectively, the
Commission considered the possible updating of the UNCITRAL Model Law on
Procurement of Goods, Construction and Services'' and its Guide to Enactment, on the
basis of notes by the Secretariat (A/CN.9/539 and Add.l1 and A/CN.9/553)."% At its
thirty-seventh session, the Commission agreed that the Model Law would benefit from
being updated to reflect new practices, in particular those which resulted from the use of
electronic communications in public procurement, and the experience gained in the use of
the Model Law as a basis for law reform in public procurement as well as possible
additional issues. The Commission decided to entrust the preparation of proposals for the
revision of the Model Law to its Working Group I (Procurement) and gave the Working
Group a flexible mandate to identify the issues to be addressed in its considerations. The
Commission noted that, in updating the Model Law, care should be taken not to depart
from the basic principles of the Model Law and not to modify the provisions whose
usefulness had been proven."

189. The Working Group commenced its work pursuant to that mandate at its sixth
session (Vienna, 30 August-3 September 2004). At that session, it decided to proceed with
in-depth consideration of the topics suggested in the notes by the Secretariat
(A/CN.9/WG.I/WP.31 and A/CN.9/WG.I/WP.32)!4 in sequence at its future sessions

(A/CN.9/568, para. 10).

190. At its thirty-ninth session, the Commission took note of the reports of the eighth
(Vienna, 7-11 November 2005) and ninth (New York, 24-28 April 2006) sessions of the
Working Group (see A/CN.9/590 and A/CN.9/595, respectively).

191. The Commission was informed that, at its eighth and ninth sessions, the Working
Group continued the in-depth consideration of the topics related to the use of electronic
communications and technologies in the procurement process. The Commission noted that,
pursuant to the Working Group’s decision at its seventh session to accommodate the use of
electronic communications and technologies (including electronic reverse auctions) in the
Model Law (A/CN.9/575, para. 9),!5 the Working Group, at its ninth session, had come to

preliminary agreement on the draft revisions to the Model Law and the Guide that would
be necessary in that regard. The Commission also noted that the Working Group had
decided that at its subsequent sessions it would proceed with the in-depth consideration of
the proposed revisions to the Model Law and the Guide addressing the remaining aspects
of electronic reverse auctions and the investigation of abnormally low tenders, and would
take up the topics of framework agreements and suppliers’ lists (A/CN.9/595, para. 9).

192. The Commission commended the Working Group for the progress made in its work
and reaffirmed its support for the review being undertaken and for the inclusion of novel
procurement practices in the Model Law. In the context of its consideration of agenda
item 14, Coordination and cooperation, with reference to document A/CN.9/598/Add.1
(see para. 232 below), the Commission recommended that the Working Group, in updating

11 1bid., Forty-ninth Session, Supplement No. 17 and corrigendum (A/49/17 and Corr.1), annex I,

and United Nations publication, Sales No. E.98.V.13, which contains also the accompanying
Guide to Enactment.

12 1bid., Fifty-eighth Session, Supplement No. 17 (A/58/17), paras. 225-230 and ibid., Fifty-ninth
Session, Supplement No. 17 (A/59/17), paras. 79-82.

13 1bid., Fifty-ninth Session, Supplement No. 17 (A/59/17), paras. 81-82.

14 1bid., Sixtieth Session, Supplement No. 17 (A/60/17), para. 171.

15 Tbid.
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the Model Law and the Guide, should take into account issues of conflict of interest and
should consider whether any specific provisions addressing those issues would be
warranted in the Model Law. (For the following two sessions of the Working Group, see
para. 273 (a) below.)

Transport law: progress report of Working Group I1I

193. At its thirty-fourth session, in 2001, the Commission established Working Group II1
(Transport Law) to prepare, in close cooperation with interested international
organizations, a legislative instrument on issues relating to the international carriage of
goods by sea, such as the scope of application, the period of responsibility of the carrier,
the obligations of the carrier, the liability of the carrier, the obligations of the shipper and
transport documents.'® At its thirty-fifth session, in 2002, the Commission approved the
working assumption that the draft convention on transport law should cover door-to-door
transport operations.'” At its thirty-sixth, thirty-seventh and thirty-eighth sessions, in 2003,
2004 and 2005, respectively, the Commission noted the complexities involved in the
preparation of the draft convention, and authorized the Working Group, on an exceptional
basis, to hold its sessions on the basis of two-week sessions.18

194. At its thirty-ninth session, the Commission took note with appreciation of the
progress made by the Working Group at its sixteenth (Vienna, 28 November-9 December
2005) and seventeenth (New York, 3-13 April 2006) sessions (see A/CN.9/591 and Corr.1
and A/CN.9/594, respectively).

195. The Commission was informed that, at its sixteenth and seventeenth sessions, the
Working Group had proceeded with its second reading of the draft convention and had
made good progress regarding a number of difficult issues, including those regarding
jurisdiction, arbitration obligations of the shipper, delivery of goods, including the period
of responsibility of the carrier, the right of control, delivery to the consignee, scope of
application and freedom of contract, and transport documents and electronic transport
records. Also considered by the Working Group were the topics of transfer of rights and,
more generally, the issue of whether any of the substantive topics currently included in the
draft convention should be deferred for consideration in a possible future instrument. The
Commission was also informed that the Secretariat had facilitated the initiation of
consultations that were currently under way between experts from Working Group III
(Transport Law) and experts from Working Group II (Arbitration and Conciliation) with
the hope that an agreement could be found on the provisions in the draft convention
relating to arbitration.

196. The Commission was informed that, with a view to continuing the acceleration of the
exchange of views, the formulation of proposals and the emergence of consensus in
preparation for a third and final reading of the draft convention, a number of delegations
participating in the sixteenth and seventeenth sessions of the Working Group had
continued their initiative of holding informal consultations for the continuation of
discussion between sessions of the Working Group.

16 1bid., Fifty-sixth Session, Supplement No. 17 and corrigendum (A/56/17 and Corr.3), para. 345.

17 1bid., Fifty-seventh Session, Supplement No. 17 (A/57/17), para. 224.

18 1bid., Fifty-eighth Session, Supplement No. 17 (A/58/17), para. 208; ibid., Fifty-ninth Session,
Supplement No. 17 (A/59/17), para. 133; and ibid., Sixtieth Session, Supplement No. 17
(A/60/17), para. 238.
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197. Some concerns were expressed regarding the treatment in the draft convention of the
issues of scope of application and freedom of contract. The freedom given to the parties to
volume contracts to derogate from provisions of the draft convention was said to constitute
a significant departure from the prevailing regime in transport law conventions. It was
argued that, in view of the broad definition of volume contracts in article 1 of the draft
convention, freedom of contract might potentially cover almost all carriage of goods by
shipping lines falling within the scope of the draft convention. It was further argued that
the conditions for valid derogation from the draft convention did not require the express
consent to the derogations by both parties, which was said to open up the possibility that
standard contracts containing derogating clauses could be submitted to the shippers.

198. There was support for those concerns and for the need for the Working Group to
consider them. However, there were also objections to both the criticism of the treatment
of freedom of contract as well as to the characterization of the alleged problems created by
the draft convention. It was said, in that connection, that freedom of contract was an
important element in the overall balance of the draft convention and that the current text
reflected an agreement that had emerged in the Working Group after extensive discussions.

199. The Commission took note of the concerns related to the treatment in the draft
convention of the issues of scope of application and freedom of contract and of the joint
proposal by Australia and France on freedom of contract under volume contracts set out in
document A/CN.9/612, as well as the expressions of support for the current draft
provisions. The Commission was of the view that the Working Group was the proper
forum to consider those substantive points at the present stage and expressed its confidence
that the Working Group would deal with those concerns in the ongoing discussions on the
draft convention. The Commission noted the views expressed by a number of delegations
on the need for the outcome of the deliberations of the Working Group to receive wide
international acceptance.

200. With respect to a possible time frame for completion of the draft convention, the
Commission was informed that the Working Group planned to complete its second reading
of the draft convention at the end of 2006 and the final reading at the end of 2007, with a
view to presenting the draft convention for finalization by the Commission in 2008. The
Commission agreed that 2008 would be a desirable goal for completion of the project, but
that it was not desirable to establish a firm deadline at the present stage. The Commission,
noting the complexities and magnitude of the work involved in the preparation of the draft
convention, authorized the Working Group to hold its sessions on the basis of two-week
sessions. (For the next two sessions of the Working Group, see para. 273 (c) below).

Possible future work in the area of electronic commerce

201. At its thirty-eighth session, in 2005, the Commission considered the possibility of
undertaking future work in the area of electronic commerce in the light of a note submitted
by the Secretariat in pursuance of the Commission’s mandate to coordinate international
legal harmonization efforts in the area of international trade law (A/CN.9/579)." In that
note, the Secretariat had summarized the work undertaken by other organizations in
various areas related to electronic commerce, which were indicative of the various
elements required to establish a favourable legal framework for electronic commerce.”

19 1bid., Sixtieth Session, Supplement No. 17 (A/60/17), paras. 213-215.
20 Ibid., para. 213.
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202. The Commission, at that time, welcomed the information provided in the note by the
Secretariat and confirmed the usefulness of such a cross-sectoral overview of activities
from the viewpoint both of its coordination activities and of the information requirements
of Member States. The Commission requested the Secretariat to prepare a more detailed
study, for consideration by the Commission at its thirty-ninth session, in 2006, which
should include proposals as to the form and nature of a comprehensive reference
document, which the Commission might in the future consider preparing with a view to
assisting legislators and policymakers around the world.”'

203. At its thirty-ninth session, the Commission had before it a note prepared by the
Secretariat following that request (A/CN.9/604). The note identified the following areas as
possible components of a comprehensive reference document: (a) authentication and cross-
border recognition of electronic signatures; (b) liability and standards of conduct for
information-services providers; (c) electronic invoicing and legal issues related to supply
chains in electronic commerce; (d) transfer of rights in tangible goods and other rights
through electronic communications; (e) unfair competition and deceptive trade practices in
electronic commerce; and (f) privacy and data protection in electronic commerce. The note
also identified other issues which, although in a more summary fashion, could be included
in such a document: (a) protection of intellectual property rights; (b) unsolicited electronic
communications (spam); and (c) cybercrime.

204. The Commission welcomed the information and the proposals submitted by the
Secretariat. The Commission reiterated its belief that the UNCITRAL Model Law on
Electronic Commerce, the UNCITRAL Model Law on Electronic Signatures,” and the
Convention on Electronic Contracts, provided a good basis for States to facilitate
electronic commerce, but only addressed a limited number of issues.

205. The Commission heard expressions of support for the view that the task of
legislators and policymakers, in particular in developing countries, might be greatly
facilitated if the Commission were to formulate a comprehensive reference document
dealing with the topics identified by the Secretariat. Such a document, it was also said,
might also assist the Commission to identify areas in which it might itself undertake future
harmonization work.

206. However, there was also support for the view that the range of issues identified by
the Secretariat was too wide and that the scope of the comprehensive reference document
might need to be reduced. Given the variety of issues involved, it was agreed that Member
States might need more time, at least to consider the desirability and possible scope of
future legislative work on those issues, and that the Commission should postpone a final
decision on the topics to be covered until its fortieth session, in 2007. The Commission
further agreed that its final decision on that matter might be facilitated if it could review a
sample portion of the comprehensive reference document on a discrete topic. The
Commission therefore requested the Secretariat to prepare a document dealing specifically
with issues related to authentication and cross-border recognition of electronic signatures,
for review at its fortieth session, in 2007.

2
22

Ibid., para. 214.

Ibid., Fifty-sixth Session, Supplement No. 17 and corrigendum (A/56/17 and Corr.3), annex II,
and United Nations publication, Sales No. E.02.V.8, which contains also the accompanying
Guide to Enactment.
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VIII.

Possible future work in the area of insolvency law

207. The Commission had before it a note by the Secretariat (A/CN.9/596) reporting on
the international colloquium that took place from 14 to 16 November 2005, in Vienna, to
discuss a series of proposals, made to the Commission at its thirty-eighth session, in 2005
(A/CN.9/582 and Add.1-7),23 for future work in the area of insolvency law, specifically on

treatment of corporate groups in insolvency, cross-border insolvency protocols in
transnational cases, post-commencement financing in international reorganizations,
directors’ and officers’ responsibilities and liabilities in insolvency and pre-insolvency
cases, and commercial fraud and insolvency. The Commission also took note of document
A/CN.9/597.

208. The Commission expressed its appreciation for the organization of the colloquium,
noting the topics that had been discussed and the issues that had been raised. With respect
to the proposals made by the Secretariat for possible future work, the Commission
recalled, in particular, that treatment of corporate groups in insolvency had arisen in the
context of the development of the Insolvency Guide, and that the treatment in the
Insolvency Guide was either limited to a brief introduction, as in the case of treatment of
corporate groups in insolvency, or limited to domestic insolvency law, as in the case of
post-commencement financing. It was acknowledged that undertaking further work on
those two topics would build upon and complement the work already completed by the
Commission. The Commission also noted that the proposal on cross-border insolvency
protocols was closely related and complementary to the promotion and use of a text
already adopted by the Commission, the Model Law on Cross-Border Insolvency,24 which

had been enacted by 11 States and was the subject of increasing interest and discussion. It
was therefore appropriate to consider how implementation of the coordination and
cooperation provisions of the Model Law could be facilitated by making the legal and
judicial experience with respect to the negotiation, use and content of protocols available,
in some form, to the international legal community.

209. After consideration, the Commission agreed that:

(a) The treatment of corporate groups in insolvency was sufficiently developed for
the topic to be referred to Working Group V (Insolvency Law) for consideration in 2006
and that the Working Group should be given the flexibility to make appropriate
recommendations to the Commission regarding the scope of its future work and the form it
should take, depending upon the substance of the proposed solutions to the problems the
Working Group would identify under that topic;

(b) Post-commencement financing should initially be considered as a component
of work to be undertaken on insolvency of corporate groups, with the Working Group
being given sufficient flexibility to consider any proposals for work on additional aspects
of the topic;

(c) Initial work to compile practical experience with respect to negotiating and using
cross-border insolvency protocols should be facilitated informally through consultation
with judges and insolvency practitioners. A preliminary progress report on that work
should be presented to the Commission for further consideration at its fortieth session, in
2007,

23 Tbid., Sixtieth Session, Supplement No. 17 (A/60/17), paras. 209 and 210.
24 1bid., Fifty-second Session, Supplement No. 17 (A/52/17), annex I, and United Nations

publication, Sales No. E.99.V.3, which contains also the accompanying Guide to Enactment.
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(d) The Secretariat should have flexibility to organize the work to be undertaken
with respect to topics (b) and (c), as appropriate, in view of limited resources;

(e) Work being undertaken by other organizations in relation to the topics of
directors’ and officers’ responsibilities in insolvency and pre-insolvency, and insolvency
and commercial fraud should be monitored to facilitate consideration, at some future date,
of work that might be undertaken by the Commission.

210. The Commission noted that the topic of arbitrability of insolvency issues and the use
of other alternative dispute resolution processes (such as mediation and facilitation) in the
context of insolvency had been discussed as a possible topic for future work which would
be undertaken by Working Group II (Arbitration and Conciliation), with input from
Working Group V (Insolvency Law) (see paras. 183 and 185-187 above).

Possible future work in the area of commercial fraud

211. The Commission had before it a note by the Secretariat (A/CN.9/600) reporting on
ongoing and possible future work in the area of commercial fraud. The Commission
recalled that it had previously considered the subject of commercial fraud at its thirty-fifth
to thirty-eighth sessions, from 2002 to 2005.%

212. It was recalled that, at its thirty-seventh session, in 2004, the Commission had agreed
that the Secretariat should facilitate, whenever appropriate, the discussion of examples of
commercial fraud in the particular contexts of projects worked on by the Commission so as
to enable delegates involved in those projects to take the problem of fraud into account in
their deliberations. In addition, with a view towards education, training and prevention, the
Commission agreed that the preparation of lists of common features present in typical
fraudulent schemes could be useful as educational material for participants in international
trade and other potential targets of perpetrators of fraud to the extent such lists would help
potential targets protect themselves and avoid becoming victims of fraudulent schemes.
While it was not proposed that the Commission itself or its intergovernmental working
groups should be directly involved in that activity, it was agreed that the Secretariat should
consider preparing, in close consultation with experts, such materials listing common
features present in typical fraudulent schemes and that the Secretariat would keep the
Commission informed of progress in that regard.*®

213. At its thirty-eighth session, in 2005, the Commission’s attention was drawn to
resolution 2004/26 adopted by the Economic and Social Council on 21 July 2004, entitled
“International cooperation in the prevention, investigation, prosecution and punishment of
fraud, the criminal misuse and falsification of identity and related crimes”.”’ At that
session, the Commission was advised that, pursuant to that resolution, the United Nations
Office on Drugs and Crime had convened an intergovernmental expert group meeting from
17 to 18 March 2005 to prepare a study on fraud and, the criminal misuse and falsification
of identity, and to develop on the basis of such a study relevant practices, guidelines or
other materials, taking into account in particular the relevant work of UNCITRAL. The
Commission noted that the results of that meeting were reported to the Commission on
Crime Prevention and Criminal Justice at its fourteenth session (Vienna, 23-27 May 2005;

25 Ibid., Fifty-seventh Session, Supplement No. 17 (A/57/17), paras. 279-290; Fifty-eighth Session,
Supplement No. 17 (A/58/17), paras. 231-241; Fifty-ninth Session, Supplement No. 17
(A/59/17), paras. 108-112; and Sixtieth Session, Supplement No. 17 (A/60/17), paras. 216-220.

26 1bid., Fifty-ninth Session, Supplement No. 17 (A/59/17), paras. 110-112.

27 1bid., Sixtieth Session, Supplement No. 17 (A/60/17), para. 217.
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see E/CN.15/2005/11), and that participants at that meeting had agreed that a study of the
problem should be undertaken, based on information received in response to a
questionnaire on fraud and the criminal misuse and falsification of identity. The
Commission was also informed that the UNCITRAL secretariat had participated in the
expert group meeting and the Commission expressed its support for the assistance of the
UNCITRAL secretariat in the project of the United Nations Office on Drugs and Crime.*®

214. At its thirty-ninth session, the Commission heard a progress report of work by the
Secretariat on materials listing common features present in typical fraudulent schemes,
which had the following main purposes: (a) the formulation of materials that would
identify patterns and characteristics of commercial fraud in a manner that would encourage
the private sector to mobilize its resources to combat commercial fraud in an organized and
systematic manner; (b) to assist governmental bodies in understanding how they might
help the public and private sectors to address the problem of commercial fraud; and (c) to
assist the criminal law sector in understanding how best to engage the private sector in the
battle against commercial fraud. The Commission took note of the suggested format
for the preparation of common features of fraudulent schemes as set out in
document A/CN.9/600, paragraph 14, and that the materials to be prepared could contain
other items, such as a glossary of commonly used terms or explanations of how to
effectively perform due diligence (A/CN.9/600, para. 16).

215. The Commission also heard that the United Nations Office on Drugs and Crime had
reported on the progress of work on the study on fraud, the criminal misuse and
falsification of identity and related crimes to the Commission on Crime Prevention and
Criminal Justice at its fifteenth session (Vienna, 24-28 April 2006; see E/CN.15/2006/11
and Corr.1), and that it was anticipated that the study would be submitted to that
Commission at its sixteenth session, in 2007. The UNCITRAL secretariat had worked with
the secretariat of the Office in the drafting and dissemination of the questionnaire in
preparation for that study.

216. Statements were made that commercial fraud deterred legitimate trade and
undermined confidence in established contract practices and instruments. Against that
background, it was said that the UNCITRAL transactional and private-law perspective and
expertise were necessary for the full understanding of the problem of commercial fraud
and were most useful in the formulation of measures to fight it. Appreciation was
expressed for the work by the UNCITRAL secretariat in that area as well as for its
cooperation with the United Nations Office on Drugs and Crime. Statements were made
that particular attention should be paid to the increased use by fraudsters of the Internet
and to the use of business transactions for money-laundering.

217. The Commission agreed with those statements and concluded that its secretariat
should continue its work in conjunction with experts and other interested organizations
with respect to identifying common features of fraudulent schemes, with a view to
presenting interim or final materials for the consideration of the Commission at a future
session, and that it should continue to cooperate with the United Nations Office on Drugs
and Crime in its study on fraud, the criminal misuse and falsification of identity and
related crimes, and that it should keep the Commission informed of the progress of that
work.

28 Ibid., paras. 218 and 219.
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XI.

Monitoring implementation of the New York Convention

218. The Commission recalled that, at its twenty-eighth session, in 1995, it had approved
a project, undertaken jointly with Committee D (now known as the Arbitration Committee)
of the International Bar Association, aimed at monitoring the legislative implementation of
the New York Convention.2® It was also recalled that the Secretariat had presented an

interim report to the Commission at its thirty-eighth session, in 2005 (A/CN.9/585), which
set out the issues raised by the replies received in response to the questionnaire circulated
in connection with the project.39

219. It was further recalled that, at that session, the Commission welcomed the progress
reflected in the interim report, noting that the general outline of replies received served to
facilitate discussions as to the next steps to be taken and highlighted areas of uncertainty
where more information could be sought from States parties or further studies could be
undertaken. It was suggested that one possible future step could be the development of a
legislative guide to limit the risk that State practice would diverge from the spirit of the
New York Convention.3!

220. At its thirty-ninth session, the Commission took note of an oral presentation by the
Secretariat on additional questions it proposed to put to States (as noted in document
A/CN.9/585, para. 73) in order to obtain more comprehensive information regarding
various aspects of implementation of the New York Convention, including legislation, case
law and practice. The Commission agreed that the project should aim at the development
of a legislative guide, with a view to promoting a uniform interpretation of the New York
Convention. After discussion, the Commission reaffirmed the decisions made at its thirty-
eighth session, in 2005, that a level of flexibility should be left to the Secretariat in
determining the time frame for completion of the project and the level of detail that should
be reflected in the report that the Secretariat would present for consideration by the
Commission in due course.32

Technical assistance to law reform

Technical assistance activities

221. The Commission had before it a note by the Secretariat (A/CN.9/599) describing the
technical assistance activities undertaken subsequent to the date of the note on technical
assistance submitted to the Commission at its thirty-eighth session, in 2005 (A/CN.9/586).
The Commission emphasized the importance of such technical cooperation and expressed
its appreciation for the activities undertaken by the Secretariat referred to in document
A/CN.9/599, paragraphs 8-14.

222. The Commission noted that the continuing ability to provide technical assistance in
response to specific requests of States was dependent upon the availability of funds to
meet associated UNCITRAL costs and reiterated its appeal to all States, international
organizations and other interested entities to consider making contributions to the
UNCITRAL Trust Fund for Symposia, if possible in the form of multi-year contributions,

29 1bid., Fiftieth Session, Supplement No. 17 (A/50/17), paras. 401-404.
30 Ibid., Sixtieth Session, Supplement No. 17 (A/60/17), para. 189.

31 Ibid., paras. 190-191.

32 Ibid., para. 191.
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or as specific-purpose contributions, so as to facilitate planning and enable the Secretariat
to meet the increasing requests from developing countries and countries with economies in
transition for training and technical legislative assistance. The Commission expressed its
appreciation to those States that had contributed to the fund since the thirty-eighth session,
namely Mexico and Singapore, and also to organizations that had contributed to the
programme by providing funds or staff or by hosting seminars.

223. The Commission appealed to the relevant bodies of the United Nations system,
organizations, institutions and individuals to make voluntary contributions to the trust fund
established to provide travel assistance to developing countries that were members of the
Commission, noting that no contributions to the trust fund for travel assistance had been
received since the thirty-eighth session.

Technical assistance resources

224. The Commission noted with appreciation the continuing work under the system
established for the collection and dissemination of case law on UNCITRAL texts
(CLOUT). As at 4 April 2006, 54 issues of CLOUT had been prepared for publication,
dealing with 604 cases, relating mainly to the United Nations Sales Convention and the
Arbitration Model Law.

225. It was widely agreed that CLOUT continued to be an important aspect of the overall
technical assistance activities undertaken by UNCITRAL and that the broad dissemination
of CLOUT, in all six official languages of the United Nations, promoted the uniform
interpretation and application of UNCITRAL texts. The Commission expressed its
appreciation to the national correspondents for their work in selecting decisions and
preparing case abstracts.

226. The Commission noted that the digest of case law on the United Nations Sales
Convention, published in December 2004, was being reviewed and edited and that the first
draft of a digest of case law relating to the Arbitration Model Law was being finalized for
publication.

227. The Commission also noted developments with respect to the UNCITRAL website
(www.uncitral.org), emphasizing its importance as a component of the overall programme
of information and technical assistance activities, expressing its appreciation for its
availability in the six official languages of the United Nations and encouraging the
Secretariat to further maintain and upgrade it in accordance with existing guidelines.

228. The Commission took note of developments with respect to the UNCITRAL Law
Library and UNCITRAL publications. With respect to the UNCITRAL Yearbook, the
Commission encouraged the Secretariat to take steps to reduce the costs and time delays
associated with its publication, noting the importance of the Yearbook as a means of
disseminating information on the work of UNCITRAL.

Future activities

229. The Commission noted that permanent missions to the United Nations located in
Vienna had been briefed on the objectives and planning of UNCITRAL’s technical
assistance activities and that the Secretariat was taking further steps to strengthen links
with those permanent missions to facilitate identification of national and regional needs for
technical assistance.
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XII.

Status and promotion of UNCITRAL legal texts

230. The Commission considered the status of the conventions and model laws emanating
from its work, as well as the status of the New York Convention, on the basis of a note by
the Secretariat (A/CN.9/601), as updated by information available on the UNCITRAL
website. The Commission noted with appreciation the new actions and enactments of
States and jurisdictions since its thirty-eighth session regarding the following instruments:

(a) [Unamended] Convention on the Limitation Period in the International Sale of
Goods (New York, 1974).33 New action by Liberia; number of States parties: 26;

(b) Convention on the Limitation Period in the International Sale of Goods, as
amended (New York, 1980).34 New action by Liberia; number of States parties: 19;

(c) United Nations Convention on the Carriage of Goods by Sea (Hamburg,
1978).35 New actions by Liberia and Paraguay; number of States parties: 31;

(d) United Nations Convention on Contracts for the International Sale of Goods
(Vienna, 1980). New actions by Liberia and Paraguay; number of States parties: 67;

(¢) United Nations Convention on International Bills of Exchange and
International Promissory Notes (New York, 1988).3¢ New action by Liberia; number of

States parties: five;

(f) United Nations Convention on the Liability of Operators of Transport
Terminals in International Trade (Vienna, 1991).37 New action by Paraguay; number of
States parties: four;

(g) United Nations Convention on Independent Guarantees and Stand-by Letters
of Credit (New York, 1995).38 New action by Liberia; number of States parties: eight;

(h) United Nations Convention on the Assignment of Receivables in International
Trade (New York, 2001).39 New action by Liberia; number of States parties: one;

(i)  United Nations Convention on the Use of Electronic Communications in
International Contracts (New York, 2005). New actions by the Central African Republic,
Lebanon and Senegal;#0

33
34
35
36

37

38

39

40

United Nations, Treaty Series, vol. 1511, No. 26119.

Ibid., No. 26121, and United Nations publication, Sales No. E.95.V.13.

Ibid., vol. 1695, No. 29215, and United Nations publication (Sales No. E.95.V.14).

General Assembly resolution 43/165, annex, and United Nations publication, Sales No.
E.95.V.16.

Official Records of the United Nations Conference on the Liability of Operators of Transport
Terminals in International Trade, Vienna, 2-19 April 1991 (United Nations publication,

Sales No. E.93.X1.3), part I, document A/CONF.152/13, annex.

United Nations, Treaty Series, vol. 2169, No. 38030, and United Nations publication (Sales No.
E.97.V.12).

General Assembly resolution 56/81, annex, and United Nations publication, Sales No.
E.04.V.14.

General Assembly resolution 60/21, annex. For actions by China, Singapore and Sri Lanka
during the special event on 6 July 2006, held in conjunction with the thirty-ninth session of the
Commission, which included the ceremony of the signing of the Convention on Electronic
Contracts, see paragraph 266 of the present report.
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XIII.

(j) Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958). New actions by Liberia and Pakistan; number of States parties: 137;

(k)  UNCITRAL Model Law on International Commercial Arbitration (1985). New
jurisdictions that had enacted legislation based on the Model Law: Austria, Denmark,
Nicaragua, Norway, Poland, Turkey and, within the United States of America, the state of
Louisiana;

(I)  UNCITRAL Model Law on Electronic Commerce (1996). New jurisdictions
that had enacted legislation based on the Model Law: China, within Canada, the state of
Alberta, Sri Lanka and, within the United States, the states of Alaska and South Carolina;

(m) UNCITRAL Model Law on Cross-Border Insolvency (1997). New
jurisdictions that had enacted legislation based on the Model Law: Serbia, United
Kingdom of Great Britain and Northern Ireland and the British Virgin Islands (overseas
territory of the United Kingdom);

(n) UNCITRAL Model Law on Electronic Signatures (2001). New jurisdictions
that had enacted legislation based on the Model Law: China;

(o) UNCITRAL Model Law on International Commercial Conciliation (2002).41

New jurisdictions that had enacted legislation based on the Model Law: Canada, Croatia,
Hungary and Nicaragua; uniform state legislation based on the Model Law had been
prepared in the United States and enacted, within the United States, by the states of
[llinois, Iowa, Nebraska, New Jersey, Ohio and Washington.

231. The Commission noted the finalization by the Secretariat of the explanatory note
relating to the Convention on Electronic Contracts (A/CN.9/608 and Add.1-4). The
Commission expressed its appreciation for that explanatory note and requested the
Secretariat to publish and widely circulate it, possibly as a sales publication.

Coordination and cooperation

General

232. At its thirty-ninth session, the Commission had before it a note by the Secretariat
(A/CN.9/598) providing a brief survey of the work of international organizations related to
the harmonization of international trade law, focusing upon substantive legislative work, as
well as two additional notes addressing specific areas of activity, procurement
(A/CN.9/598/Add.1) and security interests (A/CN.9/598/Add.2) (for an account of the
discussion, see para. 192 above and paras. 235-251 below). The Commission commended
the Secretariat for the preparation of those reports, recognizing their value to coordination
of the activities of international organizations in the field of international trade law, and
welcomed the revision of the survey on an annual basis.

233. It was recalled that the Commission had generally agreed at its thirty-seventh
session, in 2004, that it should adopt a more proactive attitude, through its secretariat, to
fulfilling its coordination role.42 Recalling the endorsement by the General Assembly,
most recently in its resolution 60/20 of 23 November 2005, paragraph 4, of UNCITRAL
efforts and initiatives towards coordination of activities of international organizations in

4

Official Records of the General Assembly, Fifty-seventh Session, Supplement No. 17 (A/57/17),
annex I, and United Nations publication, Sales No. E.05.V.4.

42 1bid., Fifty-ninth Session, Supplement No. 17 (A/59/17), paras. 113-115.
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the field of international trade law (see para. 260 below), the Commission noted with
appreciation that the secretariat was taking steps to engage in a dialogue, on both
legislative and technical assistance activities, with a number of organizations, including the
Common Market for Eastern and Southern Africa, the Hague Conference on Private
International Law, the International Council for Commercial Arbitration, the International
Institute for the Unification of Private Law (Unidroit), the International Law Institute, the
International Monetary Fund, the Organization of American States (OAS), and the World
Bank. The Commission noted that that work often involved travel to meetings of those
organizations and the expenditure of funds allocated for official travel. The Commission
reiterated the importance of coordination work being undertaken by UNCITRAL as the
core legal body in the United Nations system in the field of international trade law and
supported the use of travel funds for that purpose.

234. In response to a request from Unidroit, the Secretariat proposed that the current
edition of the Unidroit Principles of International Commercial Contracts® might be
circulated to States with a view to possible endorsement by the Commission at its fortieth
session, in 2007. After discussion, the Commission agreed to that proposal, noting that the
circulation would facilitate coordination between the two organizations and would be of
assistance to States that were not members of Unidroit and to other users in using the
Unidroit Principles in their legislative and other work.

Coordination and cooperation in the field of secured financing law

235. The Commission had before it a note by the Secretariat on current activities of

international organizations related to the harmonization and unification of security interests
law (A/CN.9/598/Add.2).

Draft Unidroit convention on substantive rules regarding intermediated securities

236. The Commission noted with appreciation the cooperation between the secretariat of
Unidroit and the UNCITRAL secretariat with a view to ensuring consistency between the
draft Unidroit convention on substantive rules regarding intermediated securities (the
“draft Unidroit securities convention”) and the draft UNCITRAL legislative guide on
secured transactions (see chap. III above). Noting its earlier decision to generally exclude
the taking of security rights in investment securities, the Commission discussed certain
exceptions that could be considered by its Working Group VI (Security Interests). It was
stated that the proposal contained in paragraph 11 of document A/CN.9/598/Add.2 needed
to be formulated more narrowly so as to be limited to the exceptions to be approved by the
Commission.

237. In particular, it was noted that a security right in securities, as original encumbered
assets or as proceeds, created and made effective against third parties under the draft
Unidroit securities convention, would have priority over a competing security right in the
securities as proceeds of an asset falling within the scope of legislation based on the draft
UNCITRAL legislative guide on secured transactions. Similarly, it was noted that a
security right in a receivable or other asset within the scope of the draft UNCITRAL
legislative guide as an original encumbered asset should have priority over a competing
security right in such a receivable or other asset as proceeds of securities. It was also noted
that a security right in securities securing a receivable, negotiable instrument or other

43 Available as at the date of the preparation of the present report at

http://www.unidroit.org/english/principles/contracts/main.htm.
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obligation would follow the receivable that it secured, provided that third-party rights,
priority and enforcement were not affected.

238. It was widely felt that the points mentioned above formed an acceptable basis for
discussion between the two secretariats and experts from the relevant Unidroit and
UNCITRAL working groups with a view to reaching agreement on the coverage of
cross-over issues in the two texts and on a qualified exclusion of securities from the scope
of the draft UNCITRAL legislative guide on secured transactions. It was stated that one of
the advantages of such an approach might be the avoidance of excluding from the draft
UNCITRAL legislative guide matters not addressed in the draft Unidroit securities
convention, such as security rights in directly held securities. It was stated that, for
practical reasons, security rights in bank accounts and security rights in securities accounts
should be treated as far as possible in the same manner and with the same result.

Draft Unidroit model law on leasing

239. The Commission noted that Unidroit was preparing a draft model law on leasing (the
“draft Unidroit model law”) that would cover both operating and financial leases (i.e.
leases serving security purposes), which were addressed in the draft UNCITRAL
legislative guide on secured transactions as acquisition financing devices. In addition, it
was noted that discussions between the two secretariats showed some preference for
ensuring that the draft Unidroit model law would defer to secured transactions law with
respect to financial leases and be coordinated with the draft UNCITRAL legislative guide
to avoid creating obstacles to legislation based on the draft UNCITRAL legislative guide.
In addition, it was stated that the draft Unidroit model law would be of particular benefit to
countries in the African region in view of the need for infrastructure improvements.

240. Broad support was expressed for the coordination of efforts by Unidroit and the
Commission with a view to ensuring harmony between the draft Unidroit model law and
the draft UNCITRAL legislative guide on secured transactions. It was widely felt that the
cooperation of the two secretariats was a useful step in the right direction in identifying a
common approach to be proposed to States.

241. After discussion, the Commission requested the Secretariat to continue its efforts of
coordination with Unidroit with a view to ensuring harmony between the draft Unidroit
model law and the draft UNCITRAL legislative guide on secured transactions.

European Bank for Reconstruction and Development Guiding Principles for the
Development of a Charges Registry

242. The Commission noted with interest the publication by the European Bank for
Reconstruction and Development of a set of principles dealing with security rights
registries. It was stated that the Commission should also prepare such a set of principles,
taking into account the European Bank Principles, as well as other similar sets of
principles.

European Commission proposal for a regulation on the law applicable to
contractual obligations (Rome I)

243. With respect to the relationship between the European Commission’s proposal for a
regulation on the law applicable to contractual obligations (the “proposed Rome I
Regulation™) and the United Nations Convention on the Assignment of Receivables in
International Trade (the “United Nations Assignment Convention”), the Commission noted
with appreciation that the European Commission shared the concerns expressed in the note
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by the Secretariat (see A/CN.9/598/Add.2, para. 34) and admitted that the adoption in a
European Union binding instrument of an approach to the law applicable to third-party
effects of assignments that would be different from the approach taken in the United
Nations Assignment Convention would undermine the certainty reached at the
international level and might have a negative impact on the availability and the cost of
credit. In addition, the Commission noted with appreciation that the European Commission
had expressed its willingness to cooperate closely with the UNCITRAL secretariat to
ensure, as far as possible, coherence between the two instruments and the facilitation of
ratification of the United Nations Assignment Convention by European Union member
States.

244. Strong support was expressed in the Commission for close cooperation with the
European Commission with a view to ensuring consistency between the two texts and
enabling ratification of the United Nations Assignment Convention by European Union
member States. It was widely felt that an internationally uniform rule on the law applicable
to third-party effects of assignment would enhance certainty of law with regard to
important financial transactions and promote the availability of lower-cost credit
throughout the world.

245. It was stated that, for the proposed Rome I Regulation to be consistent with the
United Nations Assignment Convention, a number of issues might be usefully clarified,
including that the branch rule in article 18, paragraph 1, of the proposed Rome I
Regulation would not apply to the situations covered in article 13, paragraph 3, of the
proposed Rome I Regulation.

246. In that connection, a concern was expressed that, while it was appropriate for the
Secretariat to express comments, it was not for the Commission to make suggestions with
respect to a draft regulation of the European Union at such an early stage in the process. In
response, it was stated that, far from wishing to interfere with the legislative process of the
European Union, the Commission had a legitimate interest not only to ensure wide
ratification of a text that emanated from its work but mainly to avoid a situation where,
because of inconsistencies between the two texts, lack of harmony and lack of certainty
with respect to the law applicable to important financing transactions, the whole work of
the Commission in that area would be undermined, a result that could disrupt international
financial markets and have a negative impact on the availability and the cost of credit. It
was also observed that, in the context of work by the Commission, many States had
accepted to change their laws in order to benefit from the harmonization and unification of
international trade law. In addition, it was said that the timing of the consideration of the
matter by the Commission was most appropriate as the proposed regulation was still in
draft form and any comments could still be taken into account. For the reasons mentioned
above, coordination was generally considered appropriate and useful.

247. The delegations of Canada and the United States stated that they were jointly taking
steps to implement and ratify the United Nations Assignment Convention. In that context,
it was stated that those States were examining the differences between the United Nations
Assignment Convention and their laws, as well as the changes that they needed to make in
their laws (in particular with respect to the definition of “location™) to benefit from the
uniform law rules of the United Nations Assignment Convention. It was also observed
that, in the spirit of coordination, those States looked forward to discussing those issues
with other States.

248. The Commission requested the Secretariat to continue cooperating closely with the
European Commission to ensure consistency between the proposed Rome I Regulation and
the United Nations Assignment Convention.
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Organization of American States project on security rights registries

249. The Commission noted with interest a new project of OAS with respect to the
preparation of rules and regulations for the registration of notices in security rights
registries, which could be applied to national, subregional or regional registries that might
be utilized by more than one State. It was stated that interested experts, upon invitation by
the OAS secretariat, could participate in an Internet-based forum discussing these matters.
The Commission requested the Secretariat to follow the OAS project and report to the
Commission in due course.

World Intellectual Property Organization work on intellectual property financing

250. Recalling its discussion about future work in the field of intellectual property
financing (see paras. 81-84 and 86 above), the Commission took note with appreciation of
the cooperation between the WIPO secretariat and the UNCITRAL secretariat with respect
to intellectual property financing.

World Bank manual on secured financing

251. The Commission noted plans by the Investment Climate Unit of the World Bank to
prepare a manual on secured transactions and requested the Secretariat to monitor
developments and report to the Commission in due course with a view to avoiding
duplication of efforts, overlap and conflicts between that text and the draft UNCITRAL
legislative guide on secured transactions being prepared by the Commission.

Reports of other international organizations

International Institute for the Unification of Private Law (Unidroit)

252. The Commission heard a statement on behalf of Unidroit, reporting on progress with
a number of projects, including the following:

(a) The Protocol to the Cape Town Convention on Matters Specific to Aircraft
Equipment (Cape Town, 2001)#4 had entered into force on 1 March 2006 and the registry

function under that Convention was operable and being supervised by the International
Civil Aviation Organization;

(b) Adoption of the second protocol to the Cape Town Convention, dealing with
the financing of railway rolling stock, was expected in early 2007; negotiation of a third
protocol, dealing with space assets was continuing; and work on a possible fourth protocol
dealing with agricultural, construction and mining equipment was under way;

(¢) A third version of the Unidroit Principles of International Commercial
Contracts was under consideration, with completion and adoption expected in 2010;

(d) A further meeting of experts on the draft convention on substantive rules
regarding intermediated securities (see para. 236 above) was to be held in 2006, with
possible adoption or, depending on progress, a further round of consultations, in 2007,

44 Available as at the date of the preparation of the present report at

http://www.unidroit.org/english/conventions/mobile-equipment/main.htm.
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XIV.

(¢) A uniform contract law prepared for States parties to the Treaty on the
Harmonization of Business Law in Africa*> was ready for adoption;

(f) Adoption of a model law on leasing was also foreshadowed (see para. 239
above).

253. The Commission heard that Lithuania had become the sixty-first member of
Unidroit.

United Nations Convention on Contracts for the International Sale of Goods
Advisory Council

254. The Commission heard a presentation from the CISG Advisory Council, a private
international initiative aimed at promoting uniform interpretation of the United Nations
Sales Convention pursuant to article 7 of the Convention. The Commission heard that
advisory opinions of the Council on the Convention were given either on request or at the
initiative of the Council itself, with five advisory opinions already having been issued and
several more being prepared.

Banque des Etats de I’Afrique Centrale

255. The Commission was informed that the Banque des Etats de 1’ Afrique Centrale was
a subregional central bank under the jurisdiction of the Economic and Monetary
Community of Central Africa (CEMAC), which included six member States. It was noted
that the CEMAC member States were also members of the Organization for the
Harmonization of Business Law in Africa (OHADA). The Commission noted that
CEMAC and OHADA were undertaking modernization of trade laws, in particular in the
areas of insolvency, securities and means of payment and, like other regional legal
integration institutions, had a mandate to cooperate with UNCITRAL.

Congress 2007

256. The Commission recalled that, at its thirty-eighth session, in 2005, it had approved a
plan, in the context of the fortieth annual session of the Commission in Vienna, in 2007, to
hold a congress similar to the UNCITRAL Congress on Uniform Commercial Law in the
Twenty-first Century (New York, 18-22 May 1992).* The Commission had envisaged that
the congress would review the results of the past work programme of UNCITRAL, as well
as related work of other organizations active in the field of international trade law, assess
current work programmes and consider and evaluate topics for future work programmes.*’

257. At its thirty-ninth session, the Commission had before it a proposal by the Secretariat
regarding a suggested programme outline for the congress, contained in a conference room
paper A/CN.9/XXXIX/CRP.2. It was understood that the congress would not formulate
conclusions or collective recommendations but rather that the Commission would be able

45

46
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Available as at the date of the preparation of the present report at
http://www.ohada.com/traite.php?categorie=10.

For the proceedings of the Congress, see Uniform Commercial Law in the Twenty-first Century:
Proceedings of the Congress of the United Nations Commission on International Trade Law,
New York, 18-22 May 1992, United Nations publication, Sales No. E.94.V.14
(A/CN.9/SER.D/1).

Official Records of the General Assembly, Sixtieth Session, Supplement No. 17 (A/60/17),

para. 231.
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XV.

XVI.

to draw inspiration from views expressed at the congress as it deemed appropriate. The
Commission welcomed the proposals by the Secretariat and heard expressions of support
for the overall concept of the congress. However, concerns were also expressed about the
proposed duration of the congress (five days), in particular in view of the overall duration
of the Commission’s fortieth session (see para. 272 below). Concerns were also expressed
that some of the topics outlined for the congress (e.g., corporate governance; foreign
investment; methods and institutional arrangements for commercial law reform; and the
role of the judiciary in ensuring a stable framework for commercial transactions:
predictability of law and legal interpretation) were not directly related to the current work
programme of the Commission. The Secretariat was encouraged to consider limiting the
number of topics proposed to be covered and to focus on matters directly related to the
Commission’s line of work. The Commission also encouraged Member States to transmit
their views on the proposed programme to the Secretariat, with a view to the finalization of
the programme before the end of 2006.

258. The Commission, after having discussed the duration of the congress also in
connection with the overall duration of the Commission session, adopted the view that
every effort should be made to shorten the duration of the formal deliberations on the
agenda at its next session to a maximum of two weeks and that the congress, which should
commence after the completion of the formal deliberations in the Commission, should not
exceed four days. (For the dates of the Commission’s session, including the congress, see
para. 272 below).

Relevant General Assembly resolutions

259. The Commission took note with appreciation of General Assembly
resolutions 60/20, on the report of the Commission on the work of its thirty-eighth session,
and 60/21, on the United Nations Convention on the Use of Electronic Communications in
International Contracts, both of 23 November 2005.

260. Particular note was taken of paragraph 4 of General Assembly resolution 60/20, by
which the Assembly endorsed the efforts and initiatives of the Commission aimed at
increasing coordination of and cooperation on legal activities of international and regional
organizations active in the field of international trade law and appealed to those
organizations to coordinate their legal activities with those of the Commission.

261. With reference to paragraphs 5 and 6 of resolution 60/20, the Commission
appreciated the General Assembly’s calls for support by all concerned to the
Commission’s technical assistance programme and for contributions to the UNCITRAL
Trust Fund for Symposia (from which legislative technical assistance was financed) and to
the trust fund established to provide travel assistance to developing countries that were
members of the Commission to attend the sessions of the Commission and its working
groups.

Other business

Willem C. Vis International Commercial Arbitration Moot

262. It was noted that the Institute of International Commercial Law at Pace University
School of Law in White Plains, New York, had organized the Thirteenth Willem C. Vis
International Commercial Arbitration Moot in Vienna, from 7 to 13 April 2006. As in
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previous years, the Moot had been co-sponsored by the Commission. It was noted that
legal issues dealt with by the teams of students participating in the Thirteenth Moot had
been based on the United Nations Sales Convention, the Arbitration Rules of the Chicago
International Dispute Resolution Association,*® the Arbitration Model Law and the New

York Convention. A total of 156 teams from law schools in 49 countries had participated
in the Thirteenth Moot. The best team in oral arguments was that of Queen Mary,
University of London, followed by Stetson University, Florida, United States. The
Fourteenth Willem C. Vis International Commercial Arbitration Moot would be held in
Vienna, from 30 March to 5 April 2007.

263. The Commission heard a report about the history, growth and features of the Moot.
Statements were made highlighting the importance of the Moot as a means of introducing
law students to the work of UNCITRAL and to its uniform legal texts, in particular in the
areas of contract law and arbitration. The Commission noted the positive impact that the
Moot had on law students, professors and practitioners around the world. It was widely felt
that the annual Moot, with its extensive oral and written competition and its broad
international participation, presented an excellent opportunity to disseminate information
about UNCITRAL and its legal texts and for teaching international trade law. A suggestion
was made that information about the Moot should be more broadly circulated in law
schools and universities and that the Moot should be considered as an important part of the
UNCITRAL technical assistance programme.

264. The Commission expressed its gratitude to the organizers and sponsors of the Moot,
including Pace University, the Austrian Federal Economic Chamber and the Law Faculty
of the University of Vienna, for their efforts to make the Moot successful. It was hoped
that the international outreach and positive impact of the Moot would continue growing.
Special appreciation was expressed to Eric E. Bergsten, former Secretary of the
Commission, for the development and direction of the Moot since its inception in
1993-1994.

Special event, including the ceremony of the signing of the United
Nations Convention on the Use of Electronic Communications in
International Contracts

265. The Commission heard a report on the special event that took place on 6 July 2006 at
United Nations Headquarters, in New York, which included the ceremony of the signing of
the Convention on Electronic Contracts. The Secretariat had organized the event with a
view to promoting participation in the Convention and to disseminating information about
its provisions.

266. The Commission expressed its appreciation to the Governments of China, Singapore
and Sri Lanka for having signed the Convention, and to the Governments of Colombia,
Iran (Islamic Republic of), Mexico, Paraguay, Russian Federation, Spain and the United
States for the expressions of strong support for the Convention made during the special
event.
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Available as at the date of the preparation of the present report at
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Internship

267. An oral report was presented on the internship programme in the Commission’s
secretariat. While general appreciation was expressed for the programme, it was observed
that only a small proportion of interns originated from developing countries. A suggestion
was made that consideration should be given to establishing the financial means of
supporting wider participation by young lawyers from developing countries, possibly by
way of a trust fund, which could be established by the General Assembly.

Bibliography

268. The Commission noted with appreciation the bibliography of recent writings related
to its work (A/CN.9/602). The Commission was informed that the bibliography was being
updated on the UNCITRAL website on an ongoing basis. The Commission stressed that it
was important for the bibliography to be as complete as possible and, for that reason,
requested Governments, academic institutions, other relevant organizations and individual
authors to send copies of relevant publications to the UNCITRAL secretariat.

Date and place of future meetings

General discussion on the duration of sessions

269. At its thirty-sixth session, in 2003, the Commission agreed (a) that working groups
should normally meet for a one-week session twice a year; (b) that extra time, if required,
could be allocated from the unused entitlement of another working group provided that
such arrangement would not result in the increase of the total number of 12 weeks of
conference services per year currently allotted to sessions of all six working groups of the
Commission; and (c) that if any request by a working group for extra time would result in
the increase of the 12-week allotment, it should be reviewed by the Commission, with
proper justification being given by that working group regarding the reasons for which a
change in the meeting pattern was needed.*’

270. In view of the magnitude and complexities of the project before Working Group III
(Transport Law), the Commission decided to authorize two week sessions of the Working
Group to be held in the autumn of 2006 and the spring of 2007 (see para. 273 (c) below),
utilizing the entitlement of Working Group IV (Electronic Commerce), which would not
meet before the Commission’s fortieth session (see para. 273 (d) below).

271. In the light of the new project in the area of insolvency law to be undertaken by
Working Group V (Insolvency Law) (see para. 209 above), the Commission agreed that
the Working Group would meet for its thirty-first and thirty-second sessions in the autumn
of 2006 and in the spring of 2007 (see para. 273 (e) below). In addition, the Commission
noted that tentative arrangements had been made for a session in the autumn of 2007 (see
para. 274 (d) below), which could be used to accommodate the need for a session of either
Working Group V (Insolvency Law) or of Working Group IV (Electronic Commerce),
depending on the needs of the working groups and subject to the Commission’s decision at
its next session, in 2007. The Commission further noted that the resulted saving of one

49 Official Records of the General Assembly, Fifty-eighth Session, Supplement No. 17 (A/58/17),

para. 275.



54

Yearbook of the United Nations Commission on International Trade Law, 2006, vol. XXXVII

week of conference services in the autumn of 2007 would allow holding the twentieth
session of Working Group III (Transport Law) for two weeks (see para. 274 (c) below).

Fortieth session of the Commission

272. The Commission approved the holding of its fortieth session in Vienna, from 25 June
to 12 July 2007. It was agreed that the congress (see paras. 256-258 above) would be held
during the last week of the session, from 9 to 12 July 2007.

Sessions of working groups up to the fortieth session of the Commission

273. The Commission approved the following schedule of meetings for its working
groups:

(a) Working Group I (Procurement) would hold its tenth session in Vienna from
25 to 29 September 2006 and its eleventh session in New York from 21 to 25 May 2007;

(b) Working Group II (Arbitration and Conciliation) would hold its forty-fifth
session in Vienna from 11 to 15 September 2006 and its forty-sixth session in New York
from 5 to 9 February 2007;

(c) Working Group III (Transport Law) would hold its eighteenth session in
Vienna from 6 to 17 November 2006 and its nineteenth session in New York from 16 to
27 April 2007;

(d) No session of Working Group IV (Electronic Commerce) was envisaged;

(e) Working Group V (Insolvency Law) would hold its thirty-first session in
Vienna from 11 to 15 December 2006 and its thirty-second session in New York from
14 to 18 May 2007,

() Working Group VI (Security Interests) would hold its eleventh session in
Vienna from 4 to 8 December 2006 and its twelfth session in New York from 12 to
16 February 2007.

Sessions of working groups in 2007 after the fortieth session of the
Commission

274. The Commission noted that tentative arrangements had been made for working
group meetings in 2007 after its fortieth session (the arrangements were subject to the
approval of the Commission at its fortieth session):

(a) Working Group I (Procurement) would hold its twelfth session in Vienna from
3 to 7 September 2007,

(b) Working Group II (Arbitration and Conciliation) would hold its forty-seventh
session in Vienna from 10 to 14 September 2007,

(¢) Working Group III (Transport Law) would hold its twentieth session in Vienna
from 15 to 25 October 2007 (the United Nations offices in Vienna would be closed on
26 October);

(d) Tentative arrangements had been made for a session to be held in Vienna from
5 to 9 November 2007, which could be used for the forty-fifth session of Working
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Group IV (Electronic Commerce) or for the thirty-third session of Working Group V
(Insolvency Law) (see para. 271 above);

(e) Working Group VI (Security Interests) would hold its thirteenth session in
Vienna from 24 to 28 September 2007.

ANNEXI

Revised articles of the UNCITRAL Model Law on International Commercial Arbitration

[Annex I is reproduced in part three, I of this Yearbook.]

ANNEX II

Recommendation regarding the interpretation of article 11, paragraph 2, and article VII,
paragraph 1, of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, done in New York, 10 June 1958, adopted by the United Nations Commission on

International Trade Law on 7 July 2006 at its thirty-ninth session

[Annex II is reproduced in part three, II of this Yearbook.]

ANNEX IIT

List of documents before the Commission at its thirty-ninth session

[Annex III is reproduced in part three, V of this Yearbook.]
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B. United Nations Conference on Trade and Development (UNCTAD):
extract from the report of the Trade and Development Board
on its fifty-third session

(TD/B/53/8 (Vol. I))

Progressive development of the law of international trade:
thirty-ninth annual report of the United Nations Commission
on International Trade Law

At its 997th plenary meeting, on 10 October 2006, the Board took note of
the report of UNCITRAL on its thirty-ninth session (A/61/17).
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C. General Assembly: Report of the Sixth Committee on the

report of the United Nations Commission on International Trade Law

on the work of its thirty-ninth session (A/61/453)
Rapporteur: Mr. Mamadou Moustapha Loum (Senegal)

I. Introduction

1. At its 2nd plenary meeting, on 13 September 2006, the General Assembly, on the
recommendation of the General Committee, decided to include in the agenda of its sixty-
first session the item entitled “Report of the United Nations Commission on International
Trade Law on the work of its thirty-ninth session” and to allocate it to the Sixth
Committee.

2. The Sixth Committee considered the item at its Ist, 2nd and 15th meetings, on 10,
11 and 30 October 2006. The views of the representatives who spoke during the
Committee’s consideration of the item are reflected in the relevant summary records
(A/C.6/61/SR.1, 2 and 15).

3. For its consideration of the item, the Committee had before it the report of the United
Nations Commission on International Trade Law on the work of its thirty-ninth session.!

4. At the 1st meeting, on 10 October, the Chairman of the United Nations Commission
on International Trade Law at its thirty-ninth session introduced the report of the
Commission on the work of that session.

II. Consideration of Proposals

A. Draft resolution A/C.6/61/L.7

5. At the 15th meeting, on 30 October, the representative of Austria, on behalf of
Albania, Algeria, Argentina, Australia, Austria, Azerbaijan, Belarus, Belgium, Belize,
Brazil, Bulgaria, Canada, Chile, China, Colombia, Croatia, Cyprus, the Czech Republic,
the Democratic Republic of the Congo, Denmark, Estonia, Ethiopia, Finland, France,
Germany, Greece, Hungary, India, Iran (Islamic Republic of), Ireland, Israel, Italy, Japan,
Jordan, Kenya, Latvia, Liechtenstein, Lithuania, Luxembourg, Madagascar, Malaysia,
Malta, Mexico, Mongolia, the Netherlands, Norway, the Philippines, Poland, Portugal,
Romania, the Russian Federation, Serbia, Sierra Leone, Singapore, Slovakia, Slovenia,
Spain, Sri Lanka, Sweden, Switzerland, Thailand, the former Yugoslav Republic of
Macedonia, Trinidad and Tobago, Tunisia, Turkey, Uganda, Ukraine, the United Kingdom
of Great Britain and Northern Ireland and Uruguay, subsequently joined by Morocco,
introduced and orally revised a draft resolution entitled “Report of the United Nations
Commission on International Trade Law on the work of its thirty-ninth session”
(A/C.6/61/L.7).

6. At its 15th meeting, on 30 October, the Committee adopted draft resolution
A/C.6/61/L.7, as orally revised, without a vote (see para. 9, draft resolution I).

1 Official Records of the General Assembly, Sixtieth Session, Supplement No. 17 (A/60/17).
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B. Draftresolution A/C.6/61/L.8

7. At the 15th meeting, on 30 October, the representative of Malaysia introduced a draft
resolution entitled “Revised articles of the Model Law on International Commercial
Arbitration of the United Nations Commission on International Trade Law, and the
recommendation regarding the interpretation of article II, paragraph 2, and article VII,
paragraph 1, of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, done at New York on 10 June 1958 (A/C.6/61/L.8).

8. At its 15th meeting, on 30 October, the Committee adopted draft resolution
A/C.6/61/L.8 without a vote (see para. 9, draft resolution II).

III. Recommendations of the Sixth Committee

9.  The Sixth Committee recommends to the General Assembly the adoption of the
following draft resolutions:

[The text of the draft resolutions is not reproduced in this section. The draft
resolutions were adopted, with editorial changes, as General Assembly resolutions
61/32 and 61/33 (see section D below). ]
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D. General Assembly resolutions 61/32 and 61/33
of 4 December 2006

Resolutions adopted by the General Assembly on the report
of the Sixth Committee (A/61/453)

61/32. Report of the United Nations Commission on International Trade Law
on the work of its thirty-ninth session

The General Assembly,

Recalling its resolution 2205 (XXI) of 17 December 1966, by which it established
the United Nations Commission on International Trade Law with a mandate to further the
progressive harmonization and unification of the law of international trade and in that
respect to bear in mind the interests of all peoples, in particular those of developing
countries, in the extensive development of international trade,

Reaffirming its belief that the progressive modernization and harmonization of
international trade law, in reducing or removing legal obstacles to the flow of international
trade, especially those affecting the developing countries, would contribute significantly to
universal economic cooperation among all States on a basis of equality, equity and
common interest and to the elimination of discrimination in international trade and,
thereby, to the well-being of all peoples,

Having considered the report of the Commission on the work of its thirty-ninth
session, !

Reiterating its concern that activities undertaken by other bodies in the field of
international trade law without adequate coordination with the Commission might lead to
undesirable duplication of efforts and would not be in keeping with the aim of promoting
efficiency, consistency and coherence in the unification and harmonization of international
trade law,

Reaffirming the mandate of the Commission, as the core legal body within the
United Nations system in the field of international trade law, to coordinate legal activities
in this field, in particular to avoid duplication of efforts, including among organizations
formulating rules of international trade, and to promote efficiency, consistency and
coherence in the modernization and harmonization of international trade law, and to
continue, through its secretariat, to maintain close cooperation with other international
organs and organizations, including regional organizations, active in the field of
international trade law,

1. Takes note with appreciation of the report of the United Nations Commission
on International Trade Law on the work of its thirty-ninth session;'

2. Commends the Commission for the finalization and adoption of revised
articles? of the Model Law on International Commercial Arbitration of the United Nations
Commission on International Trade Law?3 on the form of the arbitration agreement and
interim measures, and of the recommendation regarding the interpretation of article II,

L Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17).
2 Ibid., chap. IV, para. 181, and annex I.
3 Ibid., Fortieth Session, Supplement No. 17 (A/40/17), annex 1.
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paragraph 2, and article VII, paragraph 1, of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York, 10 June 1958;5

3. Also commends the Commission for the approval of the substance of the
recommendations of the draft legislative guide on secured transactions, which has been
designed to facilitate secured financing, thus promoting increased access to low-cost credit
and enhancing national and international trade;

4.  Welcomes the progress made by the Commission in its work on a revision of
its Model Law on Procurement of Goods, Construction and Services,® and on a draft

instrument on transport law, and endorses the decision of the Commission to take up new
topics in the areas of arbitration and insolvency law;

5. Endorses the efforts and initiatives of the Commission, as the core legal body
within the United Nations system in the field of international trade law, aimed at
increasing coordination of and cooperation on legal activities of international and regional
organizations active in the field of international trade law, as well as promoting the rule of
law at the national and international levels in this field, and in this regard appeals to
relevant international and regional organizations to coordinate their legal activities with
those of the Commission, to avoid duplication of efforts and to promote efficiency,
consistency and coherence in the modernization and harmonization of international trade
law;

6.  Reaffirms the importance, in particular for developing countries, of the work of
the Commission concerned with technical assistance and cooperation in the field of
international trade law reform and development, and in this connection:

(a) Welcomes the initiatives of the Commission towards expanding, through its
secretariat, its technical assistance and cooperation programme;

(b) Expresses its appreciation to the Commission for carrying out technical
assistance and cooperation activities in Belarus, Benin (for the United Nations Conference
on Trade and Development/World Trade Organization International Trade Centre
seminar), Colombia, Egypt, the Republic of Korea, Singapore, Slovakia and Switzerland
(for the United Nations Conference on Trade and Development/World Trade Organization
International Trade Centre symposium on multilateral trade treaties and developing
countries) and for providing assistance with legislative drafting in the field of international
trade law to China, Georgia, Greece, Malaysia, Peru, Rwanda (through the joint project
with the International Law Institute), Serbia, Slovenia and the former Yugoslav Republic
of Macedonia, and to the Commonwealth Telecommunications Organisation;

(c) Expresses its appreciation to the Governments whose contributions enabled the
technical assistance and cooperation activities to take place, and appeals to Governments,
the relevant bodies of the United Nations system, organizations, institutions and
individuals to make voluntary contributions to the United Nations Commission on
International Trade Law Trust Fund for Symposia and, where appropriate, to the financing
of special projects, and otherwise to assist the secretariat of the Commission in carrying
out technical assistance activities, in particular in developing countries;

(d) Reiterates its appeal to the United Nations Development Programme and other
bodies responsible for development assistance, such as the World Bank and regional

[V

Ibid., Sixty-first Session, Supplement No. 17 (A/61/17), chap. IV, para. 181, and annex II.
United Nations, Treaty Series, vol. 330, No. 4739.

Official Records of the General Assembly, Forty-ninth Session, Supplement No. 17 and
corrigendum (A/49/17 and Corr.1), annex 1.
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development banks, as well as to Governments in their bilateral aid programmes, to
support the technical assistance programme of the Commission and to cooperate and
coordinate their activities with those of the Commission, in the light of the relevance and
importance of the work and programmes of the Commission to the implementation of the
United Nations development agenda, including the achievement of the Millennium
Development Goals;

7. Takes note with regret that, since the thirty-sixth session of the Commission,
no contributions have been made to the trust fund established to provide travel assistance
to developing countries that are members of the Commission, at their request and in
consultation with the Secretary-General,” stresses the need for contributions to the trust

fund in order to increase expert representation from developing countries at sessions of the
Commission and its working groups, necessary to build local expertise and capacities in
the field of international trade law in those countries to facilitate the development of
international trade and the promotion of foreign investment, and reiterates its appeal to
Governments, the relevant bodies of the United Nations system, organizations, institutions
and individuals to make voluntary contributions to the trust fund,

8. Decides, in order to ensure full participation by all Member States in the
sessions of the Commission and its working groups, to continue, in the competent Main
Committee during the sixty-first session of the General Assembly, its consideration of
granting travel assistance to the least developed countries that are members of the
Commission, at their request and in consultation with the Secretary-General;

9. Recalls that the responsibility for the work of the Commission lies with the
meetings of the Commission and its intergovernmental working groups, and stresses in this
regard that information should be provided regarding meetings of experts, which bring an
essential contribution to the work of the Commission;

10.  Recalls its resolutions on partnerships between the United Nations and
non-State actors, in particular the private sector,® and in this regard encourages the
Commission to further explore different approaches to the use of partnerships with
non-State actors in the implementation of its mandate, in particular in the area of technical
assistance, in accordance with the applicable principles and guidelines and in cooperation
and coordination with other relevant offices of the Secretariat, including the Global
Compact Office;

11. Reiterates its request to the Secretary-General, in conformity with the General
Assembly resolutions on documentation-related matters,” which, in particular, emphasize

that any reduction in the length of documents should not adversely affect either the quality
of the presentation or the substance of the documents, to bear in mind the particular
characteristics of the mandate and work of the Commission in implementing page limits
with respect to the documentation of the Commission;

12.  Requests the Secretary-General to continue providing summary records of the
meetings of the Commission relating to the formulation of normative texts;

13.  Recalls its resolution approving the establishment of the Yearbook of the
United Nations Commission on International Trade Law, with the aim of making the work
of the Commission more widely known and readily available,!0 expresses its concern

7 Resolution 48/32, para. 5.

8 Resolutions 55/215, 56/76, 58/129 and 60/215.

9 Resolutions 52/214, sect. B, 57/283 B, sect. 111, and 58/250, sect. III.
10 Resolution 2502 (XXIV), para. 7.
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regarding the timeliness of the publication of the Yearbook, and requests the
Secretary-General to explore options to facilitate the timely publication of the Yearbook;

14. Stresses the importance of bringing into effect the conventions emanating from
the work of the Commission for the global unification and harmonization of international
trade law, and to this end urges States that have not yet done so to consider signing,
ratifying or acceding to those conventions;

15.  Welcomes the preparation of digests of case law relating to the texts of the
Commission, such as a digest of case law relating to the United Nations Convention on
Contracts for the International Sale of Goods!! and a digest of case law relating to the

Model Law on International Commercial Arbitration of the United Nations Commission
on International Trade Law,’ with the aim of assisting in dissemination of information on
those texts and promoting their use, enactment and uniform interpretation;

16. Welcomes also the decision of the Commission to hold, in the context of its
fortieth session in 2007, a congress on international trade law in Vienna, with a view to
reviewing the results of the past work of the Commission as well as related work of other
organizations active in the field of international trade law, assessing current work
programmes and considering topics and areas for future work, and acknowledges the
importance of holding such a congress for the coordination and promotion of activities
aimed at the modernization and harmonization of international trade law;

17. Recalls its resolutions affirming the importance of high-quality, user-
friendly and cost-effective United Nations websites and the need for their multilingual
development, maintenance and enrichment,!2 commends the restructured website of
the Commission in the six official languages of the United Nations, and welcomes
the continuous efforts of the Commission to maintain and improve its website in
accordance with the applicable guidelines.

64th plenary meeting
4 December 2006

11 United Nations, Treaty Series, vol. 1489, No. 25567.

12 Resolutions 52/214, sect. C, para. 3; 55/222, sect. III, para. 12; 56/64 B, sect. X; 57/130 B,
sect. X; 58/101 B, sect. V, paras. 61-76; 59/126 B, sect. V, paras. 76-95; and 60/109 B, sect. IV,
paras. 66-80.
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61/33. Revised articles of the Model Law on International Commercial Arbitration
of the United Nations Commission on International Trade Law, and the
recommendation regarding the interpretation of article II, paragraph 2, and
article VII, paragraph 1, of the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, done at New York, 10 June 1958

The General Assembly,

Recognizing the value of arbitration as a method of settling disputes arising in the
context of international commercial relations,

Recalling its resolution 40/72 of 11 December 1985 regarding the Model Law on
International Commercial Arbitration,!3

Recognizing the need for provisions in the Model Law to conform to current
practices in international trade and modern means of contracting with regard to the form of
the arbitration agreement and the granting of interim measures,

Believing that revised articles of the Model Law on the form of the arbitration
agreement and interim measures reflecting those current practices will significantly
enhance the operation of the Model Law,

Noting that the preparation of the revised articles of the Model Law on the form of
the arbitration agreement and interim measures was the subject of due deliberation and
extensive consultations with Governments and interested circles and would contribute
significantly to the establishment of a harmonized legal framework for a fair and efficient
settlement of international commercial disputes,

Believing that, in connection with the modernization of articles of the Model Law,
the promotion of a uniform interpretation and application of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done at New York,
10 June 1958,14 is particularly timely,

1. Expresses its appreciation to the United Nations Commission on International
Trade Law for formulating and adopting the revised articles of its Model Law on
International Commercial Arbitration on the form of the arbitration agreement and interim
measures, the text of which is contained in annex I to the report of the United Nations
Commission on International Trade Law on the work of its thirty-ninth session,!> and

recommends that all States give favourable consideration to the enactment of the revised
articles of the Model Law, or the revised Model Law on International Commercial
Arbitration of the United Nations Commission on International Trade Law, when they
enact or revise their laws, in view of the desirability of uniformity of the law of arbitral
procedures and the specific needs of international commercial arbitration practice;

2. Also expresses its appreciation to the United Nations Commission on International
Trade Law for formulating and adopting the recommendation regarding the interpretation
of article II, paragraph 2, and article VII, paragraph 1, of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done at New York,

13 Official Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17),
annex .

14 United Nations, Treaty Series, vol. 330, No. 4739.
15 Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17).
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10 June 1958,14 the text of which is contained in annex II to the report of the United
Nations Commission on International Trade Law on the work of its thirty-ninth session;!5

3. Requests the Secretary-General to make all efforts to ensure that the revised
articles of the Model Law and the recommendation become generally known and
available.

64th plenary meeting
4 December 2006
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IL.

Introduction

1. At its present session, Working Group VI continued its work on the preparation of a
legislative guide on secured transactions pursuant to a decision taken by the Commission
at its thirty-fourth session, in 2001.! The Commission’s decision to undertake work in the
area of secured credit law was taken in response to the need for an efficient legal regime
that would remove legal obstacles to secured credit and could thus have a beneficial impact
on the availability and the cost of credit.2

Organization of the session

2. The Working Group, which was composed of all States members of the
Commission, held its eighth session in Vienna from 5 to 9 September 2005. The session
was attended by representatives of the following States members of the Working Group:
Algeria, Argentina, Austria, Belarus, Belgium, Brazil, Cameroon, Canada, Colombia,
Czech Republic, France, Germany, India, Iran (Islamic Republic of), Italy, Japan, Mexico,
Poland, Republic of Korea, Russian Federation, Spain, Sweden, Switzerland, Thailand,
Tunisia, Uganda and United States of America.

3. The session was attended by observers from the following States: Dominican
Republic, Greece, Hungary, Indonesia, Iraq, Ireland, Latvia, Malaysia, Peru, Philippines,
Romania, Senegal and Slovakia.

4. The session was also attended by observers from the following international
organizations:

(a)  United Nations system: International Monetary Fund, World Bank and World
Intellectual Property Organization; and

(b) International non-governmental organizations invited by the Commission:
American Bar Association, Center for International Legal Studies, Commercial Finance
Association, EUROPAFACTORING, Forum for International Arbitration, International
Federation of Insolvency Practitioners, Hague Conference on Private International Law,
International Chamber of Commerce, International Insolvency Institute, International
Swaps and Derivatives Association, International Working Group on European Security
Rights, Max-Planck-Institute for Foreign and Private International Law, the Association of
the Bar of the City of New York, the Cairo Regional Centre for International Commercial
Arbitration and the European Law Student’s Association.

Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 17 and
corrigendum (A/56/17 and Corr.3), para. 358. For a history of the project, see
A/CN.9/WG.VI/WP.22. The reports of the first to the seventh sessions of the Working Group
are contained in documents A/CN.9/512, A/CN.9/531, A/CN.9/532, A/CN.9/543 and
A/CN.9/549, A/CN.9/570 and A/CN.9/574. The reports of the first and the second joint sessions
of Working Group V (Insolvency Law) and VI (Security Interests) are contained in documents
A/CN.9/535 and A/CN.9/550. The consideration of those reports by the Commission is reflected
in documents A/57/17 (paras. 202-204), A/58/17 (paras. 217-222), A/59/17 (paras. 75-78) and
A/60/17 (paras. 185-187).

2 Ibid., Fifty-fifth Session, Supplement No. 17 (A/55/17), para. 455, and Fifty-sixth Session,
Supplement No. 17 and corrigendum (A/56/17 and Corr.3), para. 347.
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I11.

IV.

5. The Working Group elected the following officers:
Chairman: Ms. Kathryn SABO (Canada)
Rapporteur: Mr. Madhukar Rangnath UMARIJI (India).

6.  The Working Group had before it the following documents: A/CN.9/WG.VI/WP.21
and Addenda 1 to 5 (Recommendations), A/CN.9/WG.VI/WP.22 (Background remarks)
and A/CN.9/WG.VI/WP.22/Add.1 (Introduction and key objectives).

7. The Working Group adopted the following agenda:
1. Opening of the session and scheduling of meetings.
Election of officers.

Adoption of the agenda.

2
3
4.  Preparation of legislative guide on secured transactions.
5 Other business.

6

Adoption of the report.

Deliberations and decisions

8. The Working Group considered recommendations in chapters VII (Pre-default rights
and obligations), VIII (Default and enforcement), IX (Insolvency), X (Acquisition
financing) and XI (Conflict of laws). It also considered terminology and recommendations
related to: (i) negotiable instruments and negotiable documents (definitions (w) and (x), as
well as recommendations 3 (d) and 24); (ii) proceeds from a drawing under an independent
undertaking (definitions (y), (z), (aa) and (bb), as well as recommendations 25, 49, 62, 106
and 138); and intellectual property rights (definition (dd), and recommendation 3 (h)). The
deliberations and decisions of the Working Group are set forth below in chapter IV. The
Secretariat was requested to revise those chapters, definitions and asset-specific
recommendations to reflect the deliberations and decisions of the Working Group.

Preparation of a legislative guide on secured transactions

Chapter VIII. Default and enforcement
(A/CN.9Y/'WG.VI/WP.22/Add.2, recs. 88-124)

Purpose

9.  The Working Group approved the substance of the purpose section unchanged.

Recommendation 88 (scope)

10. Differing views were expressed as to whether recommendation 88 should be
retained. One view was that the rule in recommendation 88 was superfluous and confusing,
as the draft Guide would, in any case, apply to security devices and only where so
provided by way of exception to non-security devices. Another view was that
recommendation 88 was useful in that it drew a distinction between situations where the
grantor was not liable for a deficiency and situations where the grantor was liable, which,
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if it were not made clear in recommendation 88, would need to be made clear in several
recommendations in that chapter. The Working Group decided to review that matter once
it had completed its consideration of the chapter on default and enforcement.

Recommendation 89 (general standard of conduct)

11. The Working Group approved the substance of recommendation 89 unchanged and
decided to consider its application to other chapters of the draft Guide in the context of its
discussion of each of those chapters.

Recommendations 90 and 91 (party autonomy)

12. It was agreed that the words “at any time” should be added at the end of the first
sentence of recommendation 90. Subject to that change, the Working Group approved the
substance of recommendation 90.

13.  While there was broad support for the substance of recommendation 91, differing
views were expressed as to whether recommendation 91 should also provide that a
disposition in accordance with a method provided for in the security agreement was
commercially reasonable unless the objecting party established that it was manifestly
unreasonable. One view was that such a provision would be useful in that it would provide
ex ante certainty (i.e. advance certainty before the conclusion of an agreement) in referring
to the agreement of the parties in particular for methods of disposition about the
reasonableness of which there might be some doubt, at least for a court looking at the
matter once a dispute had arisen. Another view was that such a provision would be harmful
in that it would change not only the burden of proof but also the general standard of
conduct established in recommendation 89 and would be difficult to apply. After
discussion, the Working Group approved the substance of recommendation 91 unchanged.

Recommendations 92 (rights and remedies after default), 93 (secured creditor
remedies) and 94 (grantor remedies)

14. It was agreed that, at the beginning of recommendations 92 to 94, language along the
following lines should be added: “As more specifically provided in subsequent
recommendations of this Chapter”. Subject to that change, the Working Group approved
the substance of recommendations 92 to 94.

Recommendation 95 (election of remedies)

15. The Working Group agreed that the commentary should list situations to which
recommendation 95 was intended to apply (including the simultaneous exercise of
remedies, for example, against the grantor and against a guarantor). Subject to that
clarification to be made in the commentary, the Working Group approved the substance of
recommendation 95 unchanged.

Recommendation 96 (other remedies)

16. It was agreed that recommendation 96 should also apply to the converse situation
(i.e. where a remedy had been exercised first with respect to the secured obligation).
Subject to that change, the Working Group approved the substance of recommendation 96.
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Recommendation 97 (release of the encumbered assets after full payment)

17. The Working Group approved the substance of recommendation 97 unchanged.

Recommendation 98 (judicial and extra-judicial enforcement)

18. It was agreed that the change agreed upon with respect to recommendations 92 to 94
(see para. 14 above) should be made also in recommendation 98. In addition, it was agreed
that recommendation 98 should also provide for a mixed-process method of enforcement
(i.e. partly judicial and partly extra-judicial enforcement). Subject to those changes, the
Working Group approved the substance of recommendation 98.

Recommendation 99 (notice of intention to pursue extra-judicial enforcement)

19. Differing views were expressed as to whether recommendation 99 should be
retained. One view was that recommendation 99 should be deleted. It was stated that a
general advance notice of extra-judicial enforcement would cause unnecessary cost, delay,
error and litigation in the case of a good-faith grantor, as such a grantor would be aware of
and would comply with its obligations even without such a notice. In addition, it was
observed that, in the case of a grantor acting in bad faith, such a general notice could
inadvertently result in compromising the ability of the secured creditor to enforce its
security right as the grantor could conceal the encumbered assets or move them beyond the
reach of the secured creditor. Another view was that recommendation 99 should be
retained mainly on the grounds that unnecessary cost, delay, error and litigation would not
be caused. It was also stated that a notice of enforcement before repossession of the
encumbered assets by the secured creditor would be essential in particular for those
jurisdictions in which extra-judicial enforcement was not known. In addition, it was
observed that recommendation 99 made no specific recommendation but rather raised a
point that the legislator should consider. Moreover, it was said that subparagraph (f) of
recommendation 99 provided for an exception in situations in which advance notice might
not be useful or might be harmful. After discussion, it was agreed that recommendation 99
should be retained in square brackets.

20. The Working Group next considered whether recommendation 99 should be merged
with recommendation 111 on advance notice with respect to extra-judicial disposition of
encumbered assets. One view was that, as there was significant overlap between those
recommendations, they should be merged. Another view was that, while there was some
overlap, there were also significant differences between the two recommendations. It was
stated that, unlike recommendation 111, recommendation 99 dealt with notice before
repossession of the encumbered assets and with all methods of enforcement. After
discussion, the Working Group decided that recommendations 99 and 111 should not be
merged.

Recommendation 100 (objections to extra-judicial enforcement)

21. The Working Group approved the substance of recommendation 100 unchanged.

Recommendation 101 (dispossession of the debtor)

22. It was agreed that recommendation 101 should make it clear that it referred to actual
possession of tangibles. Subject to that change, the Working Group approved the substance
of recommendation 101.
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Recommendations 102 and 103 (collection of receivables)

23. It was agreed that recommendation 102 should make it clear that the secured creditor
had the right, not only to instruct the account debtor to pay the secured creditor, but also to
seek and to obtain payment of a receivable directly from the account debtor. Subject to that
change, the Working Group approved the substance of recommendation 102.

24. It was agreed that whether the reference to guarantees in recommendation 103 should
be limited to accessory guarantees only would need to be reviewed after the Working
Group had the opportunity to consider the recommendations on security rights in proceeds
from a drawing under an independent undertaking. Subject to later consideration of that
matter, the Working Group approved the substance of recommendation 103.

Recommendations 104 and 105 (negotiable instruments)

25. The Working Group approved the substance of recommendation 104 unchanged. As
to recommendation 105, the Working Group approved its substance subject to the same
reservation made with respect to recommendation 103 (see para. 24 above).

Recommendation 106 (proceeds from drawings under independent undertakings)

26. The Working Group decided to postpone consideration of recommendation 106 until
it had the opportunity to consider at one time all the recommendations dealing with
security rights in proceeds from drawings under independent undertakings (see para. 83
below).

Recommendations 107 and 108 (bank accounts)

27. It was agreed that the second sentence of recommendation 107 should be deleted. It
was stated that requiring the secured creditor to resort to court proceedings in order to
enforce a security right in a bank account where the grantor was a consumer and the
security right had been given for consumer purposes might be inconsistent with law
applicable to set-off, receivables or even consumer-protection law. Subject to that change,
the Working Group approved the substance of recommendation 107.

28. It was agreed that recommendation 108 should provide that a court order would be
necessary for the enforcement of a security right in a bank account unless the depositary
bank consented to enforcement without a court order. Subject to that change, the Working
Group approved the substance of recommendation 108.

Recommendation 109 (negotiable documents)

29. It was agreed that recommendation 109 should refer to the rights of a holder of a
negotiable document against the issuer or any other person obligated on the
document. Subject to that change, the Working Group approved the substance of
recommendation 109.
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Recommendation 110 (disposition of encumbered assets)

30. Subject to the change made in recommendations 92 to 94 and 98 (see paras. 14 and
18 above), the Working Group approved the substance of recommendation 110.

Recommendations 111 and 112 (advance notice with respect to extra-judicial
disposition of encumbered assets)

31. The Working Group considered a proposal to include in recommendation 111
language along the lines of subparagraph (d) of recommendation 99 (registration of notice)
for consistency reasons. That proposal was objected to. It was observed that, while
registration of the notice referred to in recommendation 99 was a suggestion for
consideration rather than a recommendation, such a suggestion was not appropriate in
recommendation 111 as it would unnecessarily create the risk of costs, delays, errors and
litigation and should be deleted even in recommendation 99. It was also pointed out that,
unlike recommendation 99, which was expressed in general terms, recommendation 111
might be reformulated to be more specific. As a matter of drafting, it was suggested that
recommendation 111 might be rearranged in separate paragraphs. Subject to those
changes, the Working Group approved the substance of recommendation 111.

32.  The Working Group approved the substance of recommendation 112 unchanged.

Recommendations 113-115 (acceptance of encumbered assets in satisfaction of the
secured obligation)

33. It was agreed that the relationship among recommendations 113, 114 and 115 should
be clarified. It was also agreed that registration of the notice with the proposal of the
secured creditor to accept the encumbered assets in total or partial satisfaction of the
secured obligation in the security rights registry was not necessary, since the grantor and
other interested persons could protect their rights by simply objecting to the proposal of the
secured creditor.

34. A number of proposals were made. One proposal was that the notice with the
proposal of the secured creditor to accept the encumbered assets in total or partial
satisfaction of the secured obligation should specify the amount owed and the amount to be
paid. It was stated that such specificity would provide the grantor and notified third parties
with the information they needed to determine whether to accept or to object to the
proposal. It was agreed that the commentary could clarify that a good faith estimate of the
amount owed would be sufficient. While some reservation was expressed as to the need for
such specificity in the notice on the grounds that, in the absence of sufficient information,
the grantor or any notified third party could object and thus deprive the secured creditor of
that remedy, there was sufficient support in the Working Group for the proposal.

35. Another proposal was that, in the case of partial satisfaction of the secured
obligation, actual consent by the grantor should be required and not just the absence of any
objection by the grantor within a short period of time after notice was given. It was stated
that actual consent by the grantor might be more appropriate to protect the grantor from the
risk of error or misunderstanding of the notice. That proposal did not attract sufficient
support. It was stated that there was no reason to require actual consent of the grantor and,
if such a requirement were added, it should apply to both the grantor and notified third
parties.
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36. Yet another proposal was that the last sentence of recommendation 115, providing
for a judicial or other official review of the reasonableness of the objections of the grantor
and notified third parties, should be deleted. It was stated that acceptance of the
encumbered assets by the secured creditor in total or partial satisfaction of the secured
obligation was a voluntary, extra-judicial remedy that should not be unnecessarily
burdened with the delay and cost involved in any judicial or other official process. In
addition, it was observed that the reasonableness of any objection was a practical matter
for the parties and not a legal matter to be addressed by a court. While there was some
objection mainly on the grounds that recourse to courts should and, in some countries,
would, in any case, always be available, the proposal was met with sufficient support by
the Working Group.

37. Yet another proposal was that, at least, the secured creditor should be given the right
to accept the encumbered assets at a fixed market price even over the objection of the
grantor or a notified third party. It was stated that such an approach would not prejudice
the rights of the grantor or notified third parties as the secured creditor would, in any case,
pay the market price. That proposal was objected to. It was observed that such a provision
was unnecessary since, if there were a fixed market price (which should be carefully
defined), interested parties would normally accept the proposal of the secured creditor. It
was also observed that, if interested parties objected to the proposal, the secured creditor
could still sell the encumbered assets at the market price.

38. Yet another proposal was that the last words of the first sentence of
recommendation 115 (“but ... dispositions™) should be deleted. It was stated that, if the
proposal of the secured creditor to accept the encumbered assets in satisfaction of the
secured obligation was found by the grantor or any notified third party to be objectionable,
the secured creditor should have all the other available remedies as if the proposal had
never been made. There was sufficient support for that proposal.

39. After discussion, subject to the above-mentioned changes, the Working Group
approved the substance of recommendations 113 to 115.

Recommendations 116 to 119 (surplus and shortfall)

40. With respect to recommendation 116, it was agreed that the net proceeds (i.e. after
deduction of the costs of enforcement) should be applied to the secured obligation. With
respect to recommendations 117 and 118, it was agreed that they should be revised to
ensure that the priority status of the various competing claimants under the priority rules of
the secured transactions law would not be changed as a result of the application of
procedural rules. With respect to recommendation 119, it was agreed that it should
be revised to ensure that a non-debtor grantor would not be liable for any shortfall.
Subject to those changes, the Working Group approved the substance of
recommendations 116 to 119.

Recommendation 120 (right of prior-ranking secured creditor to take over
enforcement)

41. The Working Group approved the substance of recommendation 120 unchanged. It
was suggested that the principle that prior-ranking secured creditors prevailed was a
general principle that applied to other rights beyond enforcement and should be included in
the general provisions of the draft Guide. The Working Group decided to postpone



Part Two. Studies and reports on specific subjects

75

consideration of that proposal until it had the opportunity to consider the general
provisions of the draft Guide.

Recommendation 121 (title or other right acquired through non-judicial
disposition)

42. It was agreed that the commentary should clarify that reference was made in
recommendation 121 to “title or other right” since: according to recommendation 110 the
secured creditor could “sell, lease, license or otherwise dispose of encumbered assets”; and
the encumbered assets themselves might be a partial right as the right of a lessee or a
licensee. It was also agreed that the commentary should clarify that the reference to good
faith was meant to apply to situations, in which the disposition was not in accordance with
the general standard of conduct set forth in recommendation 89, so as to protect the buyer
who had no knowledge of that fact. After discussion, the Working Group approved the
substance of recommendation 121 unchanged.

Recommendation 122 (title or other right acquired through judicial disposition)

43. The Working Group approved the substance of recommendation 122 unchanged.

Recommendation 123 (intersection of movable and immovable secured
transactions law)

44. Tt was agreed that subparagraph (b) should be revised to provide that, if movables
and immovables were disposed of in the same disposition, the movables might be disposed
of in accordance with either the law of security rights in movables or the law of security
rights in immovables. Subject to that change, the Working Group approved the substance
of recommendation 123.

Recommendation 124 (coordination with other law)

45. The Working Group approved the substance of recommendation 124 unchanged.

Chapter VII. Pre-default rights and obligations of the parties
(A/CN.Y/'WG.VI/WP.21/Add.2, recs. 86-87)

Purpose section

46. The Working Group approved the substance of the purpose section unchanged.

Recommendation 86 (party autonomy)

47. It was agreed that alternative B of recommendation 86 was preferable and should be
placed in the context of the general provisions of the draft Guide as the principle of party
autonomy applied throughout the draft Guide. In view of the importance of that principle
for the relationship between the parties, it was also agreed that it should be sufficiently
elaborated in the commentary of chapter VII. In addition, it was agreed that, to avoid
diluting the principle of party autonomy, any exceptions to that principle should be clearly
specified, limited and aimed at protecting the grantor. Moreover, despite some doubt
initially expressed, it was agreed that the rights of third parties were appropriately set out
as the limits of party autonomy. It was also agreed that the general principle of party
autonomy should be coordinated with the specific expressions of that principle included in
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chapters of the draft Guide (e.g. recommendations 90 and 91). After discussion, the
Working Group approved the substance of alternative B of recommendation 86 and
decided that alternative A should be deleted.

Recommendation 87 (suppletive rules)

48. The Working Group approved the substance of recommendation 87 unchanged.

Chapter X. Acquisition financing devices
(A/CN.Y/'WG.VI/WP.21/Add 4, recs. 125-135)

Purpose

49. The Working Group approved the substance of subparagraph (a) of the purpose
section unchanged. With respect to subparagraph (b), it was agreed that discussion of the
alternatives reflected therein be postponed until all the recommendations relating to
acquisition financing devices had been considered.

Recommendation 125 (equivalence of acquisition financing devices to security
rights)

50. It was agreed that discussion of the alternatives set out in recommendation 125 with
respect to the non-unitary approach be postponed until all the recommendations relating to
acquisition financing devices had been considered.

Recommendation 126 (creation of acquisition security rights)

51. There was general support in the Working Group for the substance of
recommendation 126, which was based on a unitary approach. It was agreed that a parallel
recommendation should be prepared for States wishing to follow a non-unitary approach.
It was widely felt that, in line with the decision of the Working Group at its seventh
session that all providers of acquisition financing should be treated equally (see
A/CN.9/574,

para. 35), such recommendation should provide the same requirements and the same
results for all aspects of acquisition financing devices. It was also generally felt that, for
such recommendation to be readily understood and implemented in States in which
retention of title and similar devices were the prevalent functional equivalents of security
devices, the recommendation should be based on terminology and concepts familiar in
such systems. In that context, it was stated that, in the case of retention of title, both the
seller and the buyer might have ownership rights and no one granted a right to the other,
and the intent to be bound could be reflected in the general terms and conditions of the
seller or the buyer. In the same vein, it was observed that, if the form requirements of a
sale with a retention-of-title clause were not met, the seller would remain the owner.
Moreover, it was agreed that recommendation 126 should be retained only if it were
different from the general recommendation on form requirements (i.e. recommendation 8
in document A/CN.9/WG.VI/WP.21, which remained to be discussed).
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Recommendation 127 (effectiveness of acquisition security rights against third
parties)

52. There was general agreement in the Working Group with the substance of
recommendation 127, which was based on a unitary approach. It was also agreed that a
parallel recommendation should be prepared following a non-unitary approach. As to
whether the same rule should apply in both cases, differing views were expressed. One
view was that, if a non-unitary approach were followed, registration should not be required
or, alternatively, a longer grace period should be granted to accommodate retention of title
and similar devices. It was stated that registration could add cost and bureaucracy and thus
undermine the efficiency of important retention-of-title transactions. However, the
prevailing view was that all devices performing security functions should be subject to
registration. It was stated that the availability and the cost of credit would be negatively
affected if all providers of acquisition financing were not treated equally. It was also
observed that the efficiency of any registration system would be seriously compromised if
all transactions serving security purposes were not subject to registration. In addition, it
was said that registration enhanced transparency, discouraged hidden security rights and
promoted certainty in secured financing.

53. As a matter of drafting, it was agreed that the second sentence of recommendation
127 should be revised to ensure that the rights registered were effective not only as against
third parties whose rights arose between the time the acquisition security right was created
and registration but also as against third parties whose rights were registered subsequently.

54.  After discussion, the Working Group, recalling its decision at its seventh session (see
A/CN.9/574, para. 46), decided that, whether a State followed a unitary or a non-unitary
approach, all acquisition financing devices should be subject to registration and the grace
period should be as short as possible.

Recommendation 128 (exceptions to the principle of registration)

55. It was agreed that acquisition financing transactions relating to consumer goods
should not be subject to registration, whether the consumer goods had a resale value or not.
It was also agreed that that exception did not affect registration in specialized registries or
title certificate systems. Subject to those changes, the Working Group approved the
substance of recommendation 128.

Recommendation 129 (priority of acquisition security rights over pre-registered
non-acquisition security rights in future goods other than inventory)

56. There was general agreement in the Working Group that recommendation 129 was
sufficient for the purposes of a unitary approach. As a matter of drafting, in order to avoid
confusion with a security right registered before its creation, it was agreed that reference
should be made, not to pre-registered security rights, but rather to security rights registered
earlier. While some doubt was expressed as to whether subparagraph (i) would be
appropriate in the context of a recommendation reflecting the non-unitary approach, it was
widely felt that a purchase-money lender and a retention-of-title seller would have
super-priority (i.e. priority even over a security right that had been registered earlier) if
they retained actual possession of the goods, registered a notice in the security rights
registry within a certain period of time after actual delivery of the goods to the grantor or
buyer, or upon creation of the security right if no registration was required under
recommendation 128 (subject to compliance with any other applicable registration system,
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such as for vehicles). Subject to the above-mentioned change, the Working Group
approved the substance of recommendation 129 reflecting a unitary approach and
requested the Secretariat to draft a parallel recommendation to implement a non-unitary
approach.

Recommendations 130 and 131 (priority of acquisition security rights over
pre-registered non-acquisition security rights in future inventory)

57. It was agreed that the change made in recommendation 129 (concerning the
reference to “pre-registration”) should be made in recommendation 130 as well (see
para. 56 above). After discussion, it was also agreed that it was not necessary for the notice
to refer to the priority rank of the acquisition security right. It was stated that the notice
should be easy for business people to formulate and, in any case, acquisition financiers did
not have to give, in essence, to inventory financiers on record legal advice about the
priority status of acquisition security rights. Subject to those changes, the Working Group
approved the substance of recommendation 130 as part of a unitary approach.

58. It was also agreed that that a parallel recommendation should be prepared for States
wishing to follow a non-unitary approach. It was stated that such recommendation would
need to deal not with priority but rather with the question whether the retention-of-title
seller could set up its ownership rights against third parties (it was clarified that that point
applied to recommendation 129 as well).

59. In that connection, the suggestion was made that, in order to avoid creating delays,
costs and unnecessary formalities for retention-of-title transactions, they should not be
subject to registration or, at least, be subject to registration within a sufficiently long grace
period (3-6 months), without treating inventory differently from goods other than
inventory. It was stated that registration could undermine retention-of-title transactions that
were based on concepts shared by a number of European countries and reflected in
European Union legislation. That suggestion was objected to for the same reasons given at
the discussion of that matter at the seventh session of the Working Group (see
A/CN.9/574, paras. 55 and 56). It was observed that the Working Group should bear in
mind the interests of all States and not just of any region in particular. It was also pointed
out that law and practice of retention of title differed widely even among countries of the
same region, and that European Union legislation on retention of title referred it to national
legislation.

60. It was widely felt, however, that, in order to make recommendation 130 more easily
understandable to civil law lawyers, the commentary could explain their impact. The
commentary could explain, in particular, that, once security rights in future assets were
made possible, conflicts that could currently arise only in very few retention-of-title
jurisdictions that permitted the sale of future assets with retention of title, could arise
between a retention-of-title seller and a lender. The commentary could also explain that,
under the system of the draft Guide, retention-of-title sellers would be able to register and
notify for a period of five years, covering multiple sales transactions between the same
parties, and thus ensure that their rights would be effective against third parties and have
priority even over the rights of parties that had made an earlier registration.

61. After discussion, the Working Group approved the substance of
recommendation 131 unchanged and requested the Secretariat to prepare a parallel
recommendation for a non-unitary approach.
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Recommendation 132 (cross-collateralization)

62. It was stated that recommendation 132 dealt with multiple security rights rather than
cross-collateralization. It was also observed that recommendation 132 might not be
necessary as there was nothing in the draft Guide to suggest that an acquisition financier
was not an acquisition financier merely because it also had a non-acquisition security right
in the goods covered by the acquisition security right or the acquisition security right also
secured other obligations. After discussion, it was agreed that recommendation 132 could
be deleted and the matter could be addressed in the commentary.

Recommendation 133 (priority of acquisition security rights in proceeds of
inventory)

63. It was agreed that recommendation 133 should make it clear that the notice referred
to in the proviso clause with respect to proceeds of inventory could be given at the same
time it was given to an inventory financier on record under recommendation 130
(i.e. before actual delivery of the inventory to the grantor). It was also agreed that, in any
case, that notice ought to be given no later than the time the proceeds arose.

64. In response to a query, it was stated that, by requiring that notification be given to
financiers on record with a right in the same kind of assets as the proceeds, such as
receivables, recommendation 133 eased the burden on the searcher who would know to
search for security rights in both inventory and receivables of the grantor. It was agreed
that the commentary could elaborate on the concept and the effect of the notice.

65. Subject to those changes, the Working Group approved the substance of
recommendation 133 and requested the Secretariat to prepare a parallel recommendation
following a non-unitary approach, as well as a similar recommendation (without the
proviso clause) on priority of security rights in proceeds of equipment.

Recommendation 134 (enforcement)

66. It was agreed that the alternative of recommendation 134 addressing the unitary
approach should refer to all remedies of an acquisition financier (including the acceptance
of the assets in total or partial satisfaction of the secured obligation and collection of
receivables) and not only to the right to repossess and dispose of the assets. Subject to that
change, the Working Group approved the substance of the unitary approach-related
alternative of recommendation 134.

67. With respect to the alternative of recommendation 134 addressing the non-unitary
approach, a number of concerns were expressed. One concern was that the rights and
remedies of a retention-of-title seller could not be the same as those of a purchase-money
lender. Another concern was that no reference was made to obligations. Yet another
concern was that the words “to the maximum extent possible” might not be sufficient to
produce the desired equivalence in the treatment of all acquisition financing devices,
whether a unitary or a non-unitary approach was followed. Yet another concern was that
the current text might not be sufficient for States that might introduce the notion of an
acquisition security right for lenders while preserving retention of title for sellers and
lessors. In order to address those concerns, several suggestions were made. Once
suggestion was that the recommendation based on a unitary approach could apply equally
to a non-unitary approach. That suggestion was objected to. It was stated that, while the
preconditions and the results should be the same, the rights and remedies (or the way to
achieve the desired equivalence) were different. Another suggestion was that the
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recommendation could read along the following lines: “The law should provide that, in the
case of default on the part of the buyer, grantor or financial lessee, an acquisition security
right should be enforced in such a manner that: (i) the same principles and objectives as
those governing enforcement of security rights generally are complied with; and (ii) the
same results are obtained.” As there was sufficient support for that suggestion, the
Working Group requested the Secretariat to revise the non-unitary approach-related
alternative of recommendation 134 along those lines.

Recommendations on the treatment of acquisition financing devices in the case of
insolvency

68. The Working Group decided to defer consideration of the recommendations dealing
with acquisition financing devices in the case of insolvency until it had the opportunity to
consider all insolvency-related recommendations.

Recommendation 135 (conflict of laws)

69. It was agreed that all conflict-of-laws recommendations should apply to acquisition
financing rights, including those relating to security rights in intangibles, so as to cover
proceeds of tangibles subject to an acquisition financing right that could be intangibles.
Subject to that change, the Working Group approved the substance of
recommendation 135.

Intellectual property rights (A/CN.9/WG.VI/WP.21, rec. 3 (h) and
A/CN.9/WG.VI/WP.22/Add.1, paras. 13-14 and 21 (dd))

70. The Working Group first considered the question whether security rights in
intellectual property rights should be included in the scope of the draft Guide. It was
widely felt that intellectual property rights should be included in the scope of the draft
Guide. It was stated that it was important to facilitate the use of intellectual property rights
as a source of credit and to recognize the growing importance and value of intellectual
property rights as business assets, particularly to small- and medium-size enterprises
throughout the world. In addition, it was observed that intellectual property rights were so
inter-connected with other assets, such as equipment and inventory, that it would be
extremely difficult to separate them from those assets and exclude them from the draft
Guide. Moreover, it was said that exclusion of intellectual property rights from a secured
transactions regime would not only impede access to credit in respect of intellectual
property but would also limit the benefits of the draft Guide and leave States with no
guidance on security rights in intellectual property rights.

71.  On behalf of the World Intellectual Property Organization (WIPO), it was stated that
WIPO supported UNCITRAL in that endeavour, and was prepared to provide assistance to
the Working Group on the basis of WIPO’s mandate and expertise in the field of
intellectual property. In addition, it was observed that intellectual property should be
included in the scope of the draft Guide for the reasons mentioned above. However, the
issue that needed to be addressed was that the draft Guide made recommendations that
might require adjustment so as to avoid a negative impact on intellectual property industry,
as well as the finance community, and any conflict following the implementation of the
recommendations of the draft Guide on pre-existing intellectual property laws and treaty
obligations, and the business practices that had developed over time to give effect to those
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laws and obligations. While recognizing the need for modernization of secured
transactions laws, WIPO urged the Working Group to be sensitive to the need in doing so
to avoid a negative effect on the exercise of intellectual property rights. WIPO recognized
the need to give States and legislators guidance on issues of intellectual property and
security rights and to review the draft Guide’s recommendations to identify where
adjustments to those recommendations might be needed, why those adjustments might be
necessary and how they might be made. It was observed that that guidance was not given
in the draft Guide in its current state.

72. It was, therefore, announced that WIPO would undertake a process of consultation
with a specially constituted working group of intellectual property experts at WIPO to
report and give guidance to States on intellectual property and security rights, to review the
recommendations of the draft Guide to ensure that they were appropriate for intellectual
property assets and to suggest adjustments to those recommendations where necessary. In
particular, it was mentioned that the WIPO initiative would seek to enhance awareness of
the use of intellectual property in secured transactions in countries where familiarity and
understanding of those issues was relatively undeveloped. It was also stated that WIPO
would communicate with UNCITRAL, to ensure that that cooperation was appropriately
managed to ensure that WIPO’s work was effectively coordinated with the work of the
Working Group, so as to provide maximum assistance and guidance to States in reforming
law relating to intellectual property and security rights.

73. After discussion, the Working Group agreed that intellectual property rights should
be included in the scope of the draft Guide.

Recommendation 3 (h) (A/CN.9/WG.VI/WP.21)

74. The Working Group next turned to the formulation of recommendation 3 (h), noting
that it was discussed in paragraphs 13 and 14 of chapter I, Introduction, while intellectual
property  rights were defined in paragraph 21 (dd) of chapter I
(A/CN.9/WG.VI/WP.22/Add.1). It was generally thought that the recommendation was
appropriately formulated to ensure that the draft Guide would generally apply to security
rights in intellectual property rights not only without the need for the Working Group to
examine the application of each and every recommendation to security rights in intellectual
property, which was generally thought to be a task that went beyond the current project,
but also without interfering with intellectual property legislation. The suggestion to defer
not only to intellectual property law, whether national or international, but also to business
practices was not met with support. It was stated that such an unqualified reference to all
business practices would be too broad and could inadvertently result in excluding
intellectual property rights from secured transactions legislation altogether. It was also
observed that, if necessary, reference could be made in the commentary to certain business
practices that were generally acceptable, widely used and reflected in legislation. After
discussion, the Working Group approved the substance of recommendations 3 (h)
unchanged.
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Proceeds from drawings under independent undertakings
(A/CN.9/WG.VI/WP.22/Add.1, para. 21 (y), (z), (aa) and (bb),
A/CN.9/WG.VI/WP.21, rec. 25, A/CN.9/WG.VI/WP.21/Add.1,
recs. 49 and 62, A/CN.9/WG.VI/WP.21/Add.2, rec. 106,
A/CN.9/'WG.VI/WP.21/Add.5, rec. 138)

75. It was generally agreed that the draft Guide should deal with security rights in
proceeds from drawings under independent undertakings (i.e. commercial and standby
letters of credit and independent guarantees). It was stated that such an approach would
reflect the wide acceptance of proceeds of drawings under independent undertakings as a
source of credit. In addition, it was observed that the draft Guide would supplement other
international efforts to unify the law relating to independent undertakings, particularly the
work of the International Chamber of Commerce (ICC). As to the asset that would be
subject to the security right, it was agreed that it should not be the independent undertaking
itself nor the right to demand payment under an independent undertaking, but rather the
right to receive such payment. In that connection, a view was expressed that, while
proceeds from drawings under independent undertakings could be addressed in the draft
Guide, there was no need to elaborate specific recommendations since the
recommendations applicable to general receivables could apply. However, the Working
Group noted that the right to receive payment under an independent undertaking should be
treated, like the right to receive payment of the balance in a bank account, as a special kind
of receivable subject to certain asset-specific recommendations reflecting the needs of
parties to the relevant transactions.

Definitions (A/CN.9/WG.VI/WP.22/Add.1, para. 21 (y), (z), (aa) and (bb))

76. The Working Group next turned to the definitions of the relevant terms (see
A/CN.9/WG.VI/WP.22/Add.1, para. 21 (y), (z), (aa) and (bb)). It was stated that the words
“subject to law other than secured transactions law” in the definition of “independent
undertaking” (see A/CN.9/WG.VI/WP.22/Add.1, para. 21 (y)) were not necessary as there
was sufficient reference to the relevant body of law and, in any case, the definition was not
intended to set forth a rule.

77. A number of proposals were made regarding the definition of the term “proceeds
from a drawing under an independent undertaking” (see A/CN.9/WG.VI/WP.22/Add.1,
para. 21 (z)). One proposal was that the term “payment made” be replaced by “payment
due or to become due”, the words “a deferred payment obligation incurred” be deleted and
the words “to be” be added before the word “delivered”. Another proposal was that use of
the word “proceeds” in the defined term itself should be replaced by language along the
lines “the right to receive payment under an independent undertaking”. It was stated that
use of the term “proceeds” might create confusion in view of the fact that it was used in the
draft Guide in the sense of “whatever was received in respect of an encumbered asset” (see
A/CN.9/WG.VI/WP.22/Add.1, para. 21 (ee)). Yet another proposal was that the term
“receivable” could be used instead. In response to both proposals, it was observed that the
term “proceeds from the drawing under an independent undertaking” was more familiar to
the relevant industry and was used in relevant texts. It was also stated that, in view of the
relevant law and practice, use of the term “receivable” would be inappropriate.
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78. It was suggested that in the definition of “guarantor/issuer” (see
A/CN.9/WG.VI/WP.22/Add.1, para. 21 (aa)) reference should also be made to counter-
guarantors.

79. After discussion, the Working Group requested the Secretariat to revise the
definitions, taking into account the views expressed and the suggestions made.

Recommendation 25 (A/CN.9/WG.VI/WP.21)

80. There was general support in the Working Group for recommendation 25.

Recommendation 49 (A/CN.9/WG.VI/WP.21/Add.1)

81. A number of suggestions were made. One suggestion was that the definition in the
note to recommendation 49 could replace the definition of “control” with respect to
independent undertakings (and a similar wording could replace the definition of “control”
with respect to bank accounts). Another suggestion was that the definition of “control”
should refer to the right to dispose. Yet another suggestion was that a separate
recommendation might be necessary to ensure that, irrespective of the creation, third-party
effectiveness or priority of a security right in proceeds from the drawing under an
independent undertaking, the guarantor/issuer did not have to pay the secured creditor
against its will. Yet another suggestion was that subparagraph (d) should be revised since
an independent undertaking did not automatically follow the receivable, the payment of
which it supported. It was stated that a separate act of transfer was necessary under
article 10 (1) of the United Nations Assignment Convention. After discussion, the Working
Group requested the Secretariat to revise recommendation 49, taking into account the
views expressed and the suggestions made.

Recommendation 62 (A/CN.9/WG.VI/WP.21/Add.1)

82. A number of suggestions were made. One suggestion was that subparagraph (b)
should be deleted as acknowledgement was a form of control already covered in
subparagraph (a). It was stated that the element of inconsistent acknowledgements could
be incorporated in subparagraph (a). Another suggestion was that subparagraph (c) should
be limited to situations envisaged in recommendation 49 (b) in which possession was a
condition to payment. Yet another suggestion was that, if registration were to be preserved
as a method of achieving third-party effectiveness, a priority rule should be introduced in
recommendation 62 to address the priority of registered security rights. Yet another
suggestion was that subparagraph (d) should be deleted since a fundamental aspect of the
independent character of an undertaking was that it did not follow the receivables the
payment of which it supported. It was stated, however, that the expectation of the parties
would be that supporting obligations would follow the receivable. In an effort to bridge the
gap between those views, it was observed that in either case, absent its consent, the
guarantor/issuer or nominated person would not have to pay the secured creditor, as
provided in recommendation 106 (A/CN.9/WG.VI/WP.21/Add.2). In that connection, it
was suggested that recommendation 106 should be recast as a principle of general
application even outside enforcement. After discussion, the Working Group requested the
Secretariat to revise recommendation 62, taking into account the views expressed and the
suggestions made.
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Recommendation 106 (A/CN.9/WG.VI/WP.21/Add.2)

83. There was general support in the Working Group for the substance of
recommendation 106. The suggestion to recast it as a general principle applicable to all
chapters of the draft Guide was reiterated.

Chapter XI. Conflict of laws (A/CN.9/WG.VI/WP.21/Add.5,
recs. 136-149)

Purpose

84. It was agreed that the words “as appropriate” in the second paragraph of the purpose
section should be deleted. It was also agreed that the examples given in that paragraph
should be separated as transfer of title was a security right in both unitary and non-unitary
systems, while the situation was different with respect to retention of title and financial
leases in a non-unitary system.

Recommendation 136 (security rights in tangible property)

85. The Working Group agreed that recommendation 136 appropriately applied to
security rights in negotiable instruments and negotiable documents. It was suggested,
however, that the third-party effectiveness of a non-possessory security right in a
negotiable instrument should be subject to the law of the State of the grantor’s location
(i.e. the law provided for in recommendation 137). It was widely felt that that approach
was appropriate, since a secured creditor could refer to the law of one jurisdiction to make
effective against third parties security rights in negotiable instruments issued in various
countries.

86. The suggestion was made that recommendation 136 should be reformulated to refer
to the law of the location of the asset all issues relating to a security right and not just its
creation, third-party effectiveness and priority. It was stated that exceptions should be
limited and clearly stated. There was no sufficient support for that suggestion. It was
observed that the draft Guide was divided in those categories of issues. It was also said that
any issue not covered in recommendation 136 (e.g. enforcement) was addressed in
subsequent recommendations (e.g. 149).

87. With respect to mobile assets, it was observed that the rule in the second sentence of
recommendation 136 would not apply if they were subject to specialized registration
systems, which, as provided in the third-party effectiveness chapter, were to be preserved.

88. After discussion, the Working Group approved the substance of recommendation
136 unchanged, and requested the Secretariat to include in the commentary appropriate
explanation of the matters addressed above. The Secretariat was also requested to prepare a
draft recommendation referring the third-party effectiveness of a non-possessory security
right in a negotiable instrument to the law of the grantor’s location.

Recommendation 137 (security rights in intangible property)

89. It was questioned whether recommendation 137 should apply to intellectual property
rights. It was agreed that the commentary could clarify that matter. On behalf of WIPO, it
was stated that recommendation 137 was among the recommendations that required
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adjustments so as to apply to intellectual property rights. After discussion, the Working
Group approved the substance of recommendation 137 unchanged.

Recommendation 138 (security rights in proceeds from a drawing under an
independent undertaking)

90. A number of suggestions were made. One suggestion was that the reference to
enforcement in subparagraph (a) should be deleted. It was stated that the enforcement of a
security right in proceeds from a drawing under an independent undertaking should be
subject to the law applicable to enforcement (recommendation 149), and not to the law of
the grantor’s location. Another suggestion was that subparagraph (b) should be recast as a
recommendation dealing with the law applicable to the obligations of the guarantor/issuer
or nominated person and coordinated with subparagraph (c). It was stated that the new
provision should track, to the extent possible, the language of recommendation 148 dealing
with the relationship between the account debtor and the assignee. Yet another suggestion
was that a recommendation along the lines of recommendation 140 should be prepared for
security rights in proceeds from a drawing under an independent undertaking. After
discussion, the Working Group requested the Secretariat to revise recommendation 138,
taking into account the views expressed and the suggestions made.

Recommendations 139 and 140 (security rights in bank accounts)

91. Differing views were expressed with regard to the alternatives presented in
recommendation 139. In support of alternative A, it was stated that the rule applicable to
securities under the Hague Convention on the Law Applicable to Certain Rights in Respect
of Securities Held With an Intermediary (i.e. the law governing the account) was
preferable since bank accounts and securities accounts were very similar and it was
difficult to distinguish between the two particularly when a bank provided both services to
its customers. In addition, it was observed that such an approach would provide certainty
and predictability as lenders would expect to receive a copy of the account agreement (or
even obtain a control agreement) before extending credit on the basis of a bank account.
Moreover, it was said that alternative C (the law of the location of the bank where the
account was held and the “closest connection” test) would cause uncertainty as there was
no universally acceptable system to locate bank accounts and the closest connection test
was vague. It was also mentioned that application of the law governing the bank account
would not cause any changes in practice since banks already applied that rule with respect
to securities accounts.

92. In favour of alternative C, it was stated that the law applicable to security rights in
bank accounts should be different from the law applicable to such rights in securities
accounts, since bank accounts were different from securities accounts both conceptually
and operationally. The bank account, it was stated, involved a bilateral relationship
between the customer and the bank and not the intermediated multi-tier holding systems
that were found in securities accounts. It was also stated that, although cash could be held
also in securities accounts, it was considered to be ancillary to the securities account and
was held temporarily in separate sub-accounts for specific purposes, such as for the
purchase of securities or the deposit of dividends. It was further said that the Hague
Convention was not designed for bank accounts and, while studies were being conducted
on the impact of the rules on securities accounts, there was no information as to any
parallel studies with respect to the impact of similar provisions on bank accounts. The
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scope of the Hague Convention, it was observed, extended to dematerialized securities
whose operation was much more complex than bank accounts.

93. In addition, it was observed that a bank account could be traced to a specific branch
with relative ease, so a rule based on that connecting factor would provide ex ante certainty
(advance certainty, i.e. before a transaction had been concluded)). To the contrary, it was
said, it would be difficult for third parties to ascertain the choice of law in an account
agreement because those documents were usually confidential. It was further observed that
application of the law of the account agreement could have serious adverse effects on
banking practice, since the rights and duties of the bank or enforcement would be made
subject to a law other than that of its location. It was also mentioned that third parties
would have no way of determining the law applicable to the account as the account
agreement would be protected by bank secrecy. It was also said that party autonomy was
not appropriate in the case of proprietary law issues. In response, it was stated that,
whatever the law applicable to bank accounts might be, it would not affect the law
applicable to regulatory, tax, accounting or criminal law issues, which would remain
subject to the law of the bank’s relevant location. It was also said that bank secrecy was
not an issue since borrowers were prepared to give lenders copies of the bank account
agreements so as to obtain credit on the basis of those agreements, and often lenders would
obtain a control agreement with the consent of the depositary bank. In addition, it was
observed that analysis based on the principle of party autonomy was not very helpful, since
alternative B referred to some objective connecting factors and alternative C eventually
involved some degree of choice by the parties as to the location of an account.

94. In the discussion, the question was raised as to whether recommendation 139 would
apply to transfers of accounts. In response, it was noted that it would apply to conflicts of
priority involving transfers of bank accounts by virtue of the definition of “competing
claimant”, which included a transferee (A/CN.9/WG.VI/WP.22/Add.1, para. 21 (gg)). For
the same reason, the priority recommendations of the draft Guide would apply to a conflict
involving a transferee of a bank account. However, whether the draft Guide as a whole
applied to transfers of bank accounts was questionable since, while recommendation 3 (f)
(see A/CN.9/WG.VI/WP.21) provided that in general outright transfers of receivables were
within the scope of the draft Guide, bank accounts were excluded from the definition of
“receivable” (A/CN.9/WG.VI/WP.22/Add.1, para. 21 (0)).

95. After discussion, the Working Group decided to retain in recommendation 139
alternative B (which reflected the approach taken in alternative A in a concise way which
was more suitable to the draft Guide) and alternative C (without the reference to the
“closest connection test”). It was widely felt that as the choice between those alternatives
depended on whether, as a matter of fact or practice, the location of bank accounts could
be easily determined, information about the relevant practices should be collected and
introduced into the discussion. As to recommendation 140 and the reference to it in the
chapeau of recommendation 139, the Working Group decided that they should be retained
outside square brackets.

Recommendation 141 (proceeds)

96. The Working Group approved the substance of recommendation 141 unchanged.
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Recommendation 142 (goods in transit and export goods)

97. It was noted that a security right in goods in transit and export goods could be
created and made effective against third parties, under recommendation 136, in accordance
with the law of the country of their origin, or, under recommendation 142, in accordance
with the law of the country of their ultimate destination. It was widely felt that there was
no need to refer in recommendation 142 to negotiable documents. It was stated that in the
normal situation in which the documents would travel with the goods, recommendation
142 was sufficient. It was also observed that recommendation 142 was sufficient also for
situations where the goods travelled but not the documents. As to the rare situation in
which the goods were not in transit but the documents were, it was said that
recommendation 136 would apply to provide for the application of the law of the location
of the encumbered asset (i.e. the document). After discussion, the Working Group agreed
that the matters discussed above could be usefully clarified in the commentary and
approved the substance of recommendation 142 unchanged.

Recommendation 143 (meaning of “location” of the grantor)

98. The Working Group approved the substance of recommendation 143 unchanged.

Recommendation 144 (relevant time when determining location)

99. It was agreed that priority disputes exclusively among claims created before
relocation of the assets or the grantor should be subject to the law of the original location
and not to the law of their location at the time the conflict of priority arose. Subject to that
limited change, the Working Group approved the substance of recommendation 144.

Recommendation 145 (continued third-party effectiveness upon change of location)

100. It was agreed that, at the end of recommendation 145, language should be added
along the following lines: “and, in determining priority under the law of the enacting State,
for the purposes of any rule in which time of registration or other method of achieving
third-party effectiveness is relevant, that time is the time at which that event occurred
under the law of that other State.”. It was stated that the effect of that wording would be to
clarify the time third-party effectiveness had been achieved. It was also agreed that the
reference to the “enacting State” might be revised to avoid an implication that the other
State would be a State that had not enacted the recommendations. It was explained that the
recommendation had been drafted from the point of view of the receiving State, as the law
of that State would normally apply, and on the basis of the assumption that that State
would be an enacting State as, otherwise, the recommendations would not apply. Subject
to those changes, the Working Group approved the substance of recommendation 145.

Recommendation 146 (renvoi)

101. It was stated that the title of recommendation 146 should be revised to indicate that
renvoi was excluded (e.g. exclusion of renvoi or no renvoi). It was also observed that the
commentary could explain the reference to the “law in force”. Subject to those changes,
the Working Group approved the substance of recommendation 146.
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Recommendation 147 (law governing the rights and obligations of the grantor and
the secured creditor)

102. The Working Group agreed to retain outside square brackets the phrase “with respect
to the security right” to align the scope of that provision to the subject matter of the draft
Guide, by making the rule applicable to the parties’ rights and obligations that related to
the security right. The Working Group also agreed to retain outside square brackets the
words “by law” to make the rule applicable to rights and obligations relating to the security
right which, although originating from the creation of the security right (and in that sense
having an origin in the security agreement), arose from law in that they were not expressly
or impliedly dealt with in the security agreement but became part of the security right as a
matter of law. An example given was the nature and extent of the secured party’s duty to
care for the collateral while it was in its possession, an obligation not strictly arising from
the security agreement but being part of the security right as a matter of law.

103. As to the fallback rule applicable in the absence of a choice of law by the parties,
differing views were expressed. One view was that no fallback rule should be provided on
the assumption that one would not be needed since in most cases parties to secured
transactions would include a choice-of-law clause in their agreements. Another view was
that, in the absence of a choice of law by the parties, reference should be made to the law
of the grantor’s location. However, the prevailing view was that the law applicable to the
rights and obligations of the parties should be aligned with the law applicable to the purely
contractual rights and obligations, an approach that would most likely be in line with the
expectations of the parties. After discussion, the Working Group decided that the reference
to the law governing the security agreement should be retained and the reference to the law
of the grantor’s location should be deleted. Subject to the changes mentioned above, the
Working Group approved the substance of recommendation 147.

104. In the discussion, the suggestion was made that, to recognize rules of practice and
usages, reference should be made to “rules of law”. That suggestion did not attract support.

Recommendation 148 (law governing the rights and obligations of the account
debtor and the assignee)

105. It was agreed that the parts of the recommendations on security rights in proceeds
from drawings under independent undertakings and in bank accounts that dealt with the
relationship between the account debtor and the assignee should be, to the extent possible,
aligned with recommendation 148. After discussion, the Working Group approved the
substance of recommendation 148 unchanged.

Recommendation 149 (enforcement matters)

106. There was support in the Working Group for both alternatives A and B. In support of
alternative A, it was stated that enforcement involved procedural matters that should be
subject to the law of the place of enforcement. It was observed, however, that such a rule
could result in the application of more than one law where enforcement action, including
out-of-court measures, was taken in various jurisdictions. In the same vein, it was
mentioned that it was not easy to determine the place of enforcement with respect to
intangibles, but even with respect to tangibles in particular when an action from a different
place was required (e.g. the mailing of a notice). In support of alternative B, it was
observed that it was suitable to address both court and out-of-court measures in various
countries and sufficient to preserve legitimate interests of the forum in case of repossession
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of the assets by the secured creditor or inconsistency between an enforcement measure and
mandatory law or public policy of the forum. On the other hand, it was stated that, while
party autonomy could work in the case of extra-judicial enforcement, it was not
appropriate in the case of judicial enforcement. It was also observed that enforcement of
intangibles would take place in the “location” of the receivable (i.e. the account debtor)
and would typically involve a request for payment by the creditor to the account debtor.

107. As a matter of drafting, it was suggested that the words “outside insolvency
proceeding” be deleted as they might cause confusion as to whether they required that an
insolvency proceeding had been opened or not. The suggestion attracted support, provided
that some other way was found to avoid interference with the insolvency-related
recommendations. It was also suggested that the mandatory law and public policy
exceptions in alternative B were applicable to all the conflict-of-laws recommendations
and should be reformulated as such. That suggestion was met with interest, subject to a
determination of the impact of those exceptions to the conflict-of-laws recommendations.

108. After discussion, the Working Group decided that both alternatives should be
retained for the continuation of the discussion. The Secretariat was requested to prepare
drafts to address the suggestions made.

Impact of insolvency on conflict-of-laws rules

109. The Working Group agreed to defer discussion of the insolvency-related conflict-of-
laws recommendations until it had an opportunity to consider all the insolvency-related
recommendations.

Multi-Unit States

110. The Secretariat was requested to prepare recommendations to address the application
of the conflict-of-laws recommendations in multi-unit States.

Chapter IX. Insolvency (A/CN.9/WG.VI/WP.21/Add.3)

Insolvency Guide recommendations

111. With respect to the recommendations of the Insolvency Guide included in the
Secured Transactions Guide, the Working Group decided that they should all be retained
with appropriate explanations in the commentary. It was also agreed that some additional
definitions from the Insolvency Guide (e.g. on financial contracts) might be usefully
included in the Insolvency Chapter of the Secured Transactions Guide and any differences
with the definitions of the Secured Transactions Guide explained.

Draft additional recommendations
Recommendations A and B

112. The Working Group agreed that both approaches be retained. It was widely felt that,
in the context of a non-unitary approach, application of the principle of equivalence should
lead to the various acquisition financing devices being treated in the same way. It was also
agreed that in recommendation B a reference to the purchase-money lender should be
added to reflect the equivalence principle. But it was also agreed that the characteristics of
acquisition financing rights in law and practice should be respected. In addition, it was
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generally thought that the commentary should explain with examples the treatment of
acquisition financiers both in the unitary and the non-unitary approach. Moreover, it was
agreed that the commentary should clarify the terminology in particular with respect to the
non-unitary approach.

Recommendations C to E and G to K

113. The Working Group retained recommendations C and D unchanged.

Recommendation F

114. It was agreed that recommendation F should make it clear that the insolvency
representative would be entitled to recover costs and expenses on a first priority basis.
Subject to that change, the Working Group retained recommendation F.

Negotiable instruments and negotiable documents
(A/CN.9/WG.VI/WP.22/Add.1, para. 21 (w) and (x), and
A/CN.9/WG.VI/WP.21, recs. 3 (d) and 24)

The Working Group approved the substance of the definitions of “negotiable instrument”
and “negotiable document”, subject to the deletion of the reference to other law.

Recommendation 3 (d) (A/CN.9/WG.VI/WP.21, rec. 3 (d))

115. The Working Group approved the substance of recommendation 3 (d) and agreed
that all the square brackets be deleted.

Recommendation 24 (A/CN.9/WG.VI/WP.21)

116. The Working Group approved the substance of recommendation 24, reserving final
decision on whether the recommendation should be based on the characterization of the
right as accessory or independent. It was also agreed that the recommendation should deal
only with negotiable instruments and not with other payment obligations.

Future work

117. The Working Group noted that its ninth session was scheduled to take place in New
York from 30 January to 3 February 2006 and that the following session was scheduled to
take place in Vienna from 18 to 22 September 2006, the latter dates being subject to
approval by the Commission at its thirty-ninth session scheduled to take place in New
York from 19 June to 7 July 2006. In addition, the Working Group noted that it could have
an additional session in New York from 1 to 5 May 2006, which was subject to a decision
by the Working Group in January 2006.
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A/CN.Y/WG.VI/WP.21
B. Note by the Secretariat on security interests: recommendations of
the draft Legislative Guide on Secured Transactions, submitted to
the Working Group on Security Interests at its eighth session
(A/CN.9/WG.VI/WP.21 and Add.1-5) [Original: English]
CONTENTS
Recommendations Page
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Recommendations of the draft Legislative Guide on Secured

Transactions
I. Key objectives

Purpose

The purpose of the recommendations on key objectives is to provide a broad policy
framework for the establishment and development of an effective and efficient secured
transactions law. These recommendations could be included in a preamble of the secured
transactions law as a guide to the underlying legislative policies to be taken into account in
the interpretation of the law (hereinafter referred to as “the law”).

Key objectives
1. The following key objectives should be considered:

(a) Promote secured credit;

(b) Allow utilization of the full value inherent in assets to support credit in a broad
array of credit transactions;

(¢) Obtain security rights in a simple and efficient manner;
(d) Recognize party autonomy;

(e) Provide for equal treatment of diverse sources of credit;
(f)  Validate non-possessory security rights;

(g) Encourage responsible behaviour on the part of all parties by enhancing
predictability and transparency;

(h) Establish clear and predictable priority rules;
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II.

(1) Facilitate enforcement of creditor’s rights in a predictable and efficient
manner;

(j) Balance the interests of affected persons; and

(k) Harmonize secured transactions laws, including conflict-of-laws rules.

Scope of application

Purpose

The purpose of the scope provisions of the law is to specify the parties, the security
rights, the secured obligations and the assets to which the law applies.

Parties, security rights, secured obligations and assets covered

2. The law should apply to all parties and types of security rights, secured obligations
and encumbered assets. Any exceptions should be limited and clearly stated in the law.

3. In particular, the law should provide that it applies to:

(a) Legal and natural persons, including consumers, without, however, affecting
their rights under consumer-protection legislation;

(b) Property rights created contractually to secure all types of obligations,
including future obligations, fluctuating obligations and obligations described in a generic
way;

(c) Possessory and non-possessory security rights in movable property and
fixtures securing payment or other performance of one or more obligations, present or
future, determined or determinable;

(d) All types of movable assets and fixtures, tangible or intangible, present or
future, not specifically excluded in the law, including inventory, equipment and other
goods, receivables, [negotiable instruments (such as cheques, bills of exchange and
promissory notes), negotiable documents (such as bills of lading),] bank accounts
[proceeds from the drawing under an independent undertaking and intellectual property
rights];

[Note to the Working Group: Negotiable instruments, negotiable documents,
independent undertakings and intellectual property rights are within square brackets as
the Working Group has not decided yet that they should be included in the scope of the
Guide. If the Working Group decides that such types of asset should be covered in the
Guide, it may wish to review the recommendations to ensure that both the
recommendations applicable to all types of asset and the asset-specific recommendations
are appropriate for those assets.]

(e) Security rights acquired by way of transfer of title and all other types of rights
securing the payment or other performance of one or more obligations, irrespective of the
form of the relevant transaction and whether ownership of the encumbered assets is held
by the secured creditor or the grantor, including the various forms of retention of title,
financial leases and hire-purchase agreements;

(f) Generally, absolute transfers of receivables;

(g) Aircraft, ships and fixtures to the extent that the recommendations of this law
are not inconsistent with existing laws or international obligations of the State relating to
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I11.

these assets. Where a direct inconsistency exists, the State’s secured transactions law
should expressly confirm that the other law and international obligations govern those
assets to the extent of that inconsistency;

[(h) Intellectual property rights to the extent that the recommendations of this law
are not inconsistent with existing laws or international obligations of the State relating to
these assets. A State enacting secured transactions legislation in accordance with this
Guide should consider whether it might be appropriate to adjust certain of the
recommendations as they apply to security rights in intellectual property. In this regard, a
State should examine its existing intellectual property laws and the State’s obligations
under intellectual property treaties, conventions and other international agreements and, in
the event that the recommendations of the Guide are directly inconsistent with any such
existing laws or obligations, the State’s secured transactions law should expressly confirm
that those existing intellectual property laws and obligations govern such issues to the
extent of the inconsistency. In considering whether any adjustments of the
recommendations as they apply to security rights in intellectual property are appropriate, a
State should analyse each circumstance on an issue-by-issue basis and should have proper
regard both to establishing an efficient secured transactions regime and to ensuring the
protection and exercise of intellectual property rights in accordance with international
conventions and national laws.]

4.  The law should not apply to security rights in:
(a) Securities;
(b) Real property, with the exception of fixtures;
(c) Wages;
@ [...]

Basic approaches to security

Purpose

The purpose of the recommendations on basic approaches to security is to ensure
that the law covers in a comprehensive and consistent manner all forms of transactions that
function as security.

Comprehensive approach

5. The law should include a comprehensive and consistent set of provisions on non-
possessory security rights in tangibles and intangibles. The law should also provide for
possessory security rights in tangibles.

Functional approach

6. The law should treat all devices that perform security functions as secured
transactions, including the transfer of title to tangibles or the assignment of intangibles for
security purposes, retention of title, financial leases and hire-purchase agreements, except
to the extent otherwise contemplated in recommendation 7 .
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Unitary and non-unitary approach

7. The law could subsume all devices that perform security functions into a unitary
notion of security rights or preserve retention of title and similar devices as separate
devices under other law but provide that the same rules applicable to security devices
apply to the maximum extent possible.

Creation of the security right (effectiveness as between the
parties)

Purpose

The purpose of the provisions of the law dealing with creation is to specify the way
in which a security right in movable property is created.

[Note to the Working Group: As the recommendations follow a unitary approach, the
Working Group may wish to include at the end of each chapter alternative
recommendations that follow a non-unitary approach as contemplated in
recommendation 7 or a general recommendation drawing the attention of legislators to the
need to adjust the recommendations if they decide to follow a non-unitary approach.]

Creation of a security right by agreement

8. The law should specify that a security right is created by agreement between the
grantor and the secured creditor which is in writing [signed by the grantor in accordance
with recommendation 12] [that evidences the intent of the grantor to grant a security right]
or is accompanied by delivery of possession pursuant to the agreement and in accordance
with recommendation 9.

Delivery of possession

9.  The law should provide that the delivery of possession of the assets to be
encumbered is to the secured creditor or a third person (other than the grantor or an agent
or employee of the grantor) that holds the assets on behalf of the secured creditor.

Minimum contents of the security agreement

10. The law should provide that the security agreement must, at a minimum, identify the
secured creditor and the grantor, and reasonably describe the secured obligation and the
assets to be encumbered. A generic description of the secured obligation and the
encumbered assets should be sufficient.

Form

11. The law should specify that a writing requirement is met by an electronic
communication if the information contained therein is accessible so as to be usable for
subsequent reference (see article 6 of the UNCITRAL Model Law on Electronic
Commerce).



Part Two. Studies and reports on specific subjects

95

12.  [The law should also specify that, unless the law provides otherwise, where the law
requires a signature of a person, that requirement is satisfied in relation to an electronic
communication if:

(a) A method is used to identify that person and to indicate that person’s approval
of the information contained in the electronic communication message; and

(b) That method is as reliable as was appropriate for the purpose for which the
electronic communication was generated or communicated, in the light of all the
circumstances, including any relevant agreement (see article 7 of the UNCITRAL Model
Law on Electronic Commerce). ]

Assets and obligations subject to a security agreement

13. The law should specify that a security right may secure all types of obligation,
including future, conditional and fluctuating obligations. It should also specify that a
security right may be given in all types of asset, including parts of assets and undivided
interests in assets and assets which, at the time of the security agreement, the grantor may
not yet own or have the power to dispose of, or which may not yet exist, as well as in
proceeds. Any exceptions to these rules should be limited and described clearly in the law.

Receivables

Effectiveness of an assignment as between the assignor and the assignee and as
against the account debtor

14. The law should provide that the assignment of receivables that are not specifically
identified, future receivables and parts of or undivided interests in receivables is effective
as between the assignor and the assignee and as against the account debtor, as long as, at
the time of the assignment or, in the case of future receivables, at the time they arise, they
can be identified to the assignment to which they relate.

[Note to the Working Group: Article 8 of the United Nations Assignment
Convention.]

Effectiveness of an assignment made despite an anti-assignment clause
15. The law should provide that:

(a) An assignment is effective as between the assignor and the assignee and as
against the account debtor notwithstanding an agreement between the initial or any
subsequent assignor and the account debtor or subsequent assignee limiting in any way the
assignor’s right to assign its receivables;

(b) If other law creates any obligation or liability of the assignor for breach of such
an agreement, the other party to such an agreement may not avoid the contract from which
the assigned receivables arise or the assignment contract on the sole ground of that breach;

(c) A person who is not a party to such an agreement is not liable on the sole
ground that it had knowledge of the agreement.
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[Note to the Working Group: The Working Group may wish to consider whether
recommendation 15, which is based on article 9 of the United Nations Assignment
Convention should apply only to receivables listed in article 9 (3) of the Convention, i.e.
receivables:

(a) Arising from an original contract that is a contract for the supply or lease of
goods or services other than financial services, a construction contract or a contract for
the sale or lease of real property;

(b)  Arising from an original contract for the sale, lease or licence of industrial or
other intellectual property or of proprietary information;

(c)  Representing the payment obligation for a credit card transaction; or

(d) Owed to the assignor upon net settlement of payments due pursuant to a
netting agreement involving more than two parties. |

Transfer of rights securing the assigned receivables
16. The law should provide that:

(a) Personal or property rights securing or supporting payment of the assigned
receivable are transferred to the assignee without a new act of transfer. If such a right,
under the law governing it, is transferable only with a new act of transfer, the assignor is
obliged to transfer such right and any proceeds to the assignee;

[Note to the Working Group: The Working Group may wish to note that the
commentary to this recommendation would clarify that the first sentence reflects the rule
that accessory security rights follow the secured obligation automatically and the second
sentence means that independent rights, if transferable, require a separate act of transfer.]

(b) A right securing payment of the assigned receivable may be transferred
notwithstanding any agreement between the assignor and the account debtor or other
person granting that right, limiting in any way the assignor’s right to assign the receivable
or the right securing payment of the assigned receivable;

(c) If other law creates any obligation or liability of the assignor for breach of such
an agreement, the other party to such an agreement may not avoid the contract from which
the assigned receivables arise or the assignment contract on the sole ground of that breach;

(d) A person who is not a party to such an agreement is not liable on the sole
ground that it had knowledge of the agreement.

[Note to the Working Group: The Working Group may wish to consider whether
recommendation 16, which is based on article 10 of the United Nations Assignment
Convention should apply only to receivables listed in article 10 (4) of the Convention
(identical with the list in article 9 (3) reproduced under recommendation 15 above.]

Principle of account debtor protection

[Note to the Working Group: Recommendations 17 to 23 are based on articles 15-21
of the United Nations Assignment Convention.]

17. The law should provide that:

(a) Except as otherwise provided in this law, an assignment does not, without the
consent of the account debtor, affect the rights and obligations of the account debtor,
including the payment terms contained in the original contract;
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(b) A payment instruction may change the person, address or account to which the
account debtor is required to make payment, but may not change:

(i)  The currency of payment specified in the original contract; or

(i) The State specified in the original contract in which payment is to be made to a
State other than that in which the account debtor is located.

Notification of the account debtor
18. The law should provide that:

(a) Notification of the assignment or a payment instruction is effective when received by
the account debtor if it is in a language that is reasonably expected to inform the account
debtor about its contents. It is sufficient if notification of the assignment or a payment
instruction is in the language of the original contract;

(b) Notification of the assignment or a payment instruction may relate to
receivables arising after notification and that notification of a subsequent assignment
constitutes notification of all prior assignments.

Discharge of the account debtor by payment
19. The law should provide that:

(a) Until the account debtor receives notification of the assignment, it is entitled to
be discharged by paying in accordance with the original contract;

(b) After the account debtor receives notification of the assignment, subject to
paragraphs (c) to (h) of this recommendation, it is discharged only by paying the assignee
or, if otherwise instructed in the notification of the assignment or subsequently by the
assignee in a writing received by the account debtor, in accordance with such payment
instruction;

(c) If the account debtor receives more than one payment instruction relating to a
single assignment of the same receivable by the same assignor, it is discharged by paying
in accordance with the last payment instruction received from the assignee before
payment;

(d) If the account debtor receives notification of more than one assignment of the
same receivable made by the same assignor, it is discharged by paying in accordance with
the first notification received;

(e) If the account debtor receives notification of one or more subsequent
assignments, it is discharged by paying in accordance with the notification of the last of
such subsequent assignments;

(f)  If the account debtor receives notification of the assignment of a part of or an
undivided interest in one or more receivables, it is discharged by paying in accordance
with the notification or in accordance with this recommendation as if the account debtor
had not received the notification. If the account debtor pays in accordance with the
notification, it is discharged only to the extent of the part or undivided interest paid.

(g) If the account debtor receives notification of the assignment from the assignee,
it is entitled to request the assignee to provide within a reasonable period of time adequate
proof that the assignment from the initial assignor to the initial assignee and any
intermediate assignment have been made and, unless the assignee does so, the account
debtor is discharged by paying in accordance with this recommendation as if the
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notification from the assignee had not been received. Adequate proof of an assignment
includes but is not limited to any writing emanating from the assignor and indicating that
the assignment has taken place.

(h) This recommendation does not affect any other ground on which payment by
the account debtor to the person entitled to payment, to a competent judicial or other
authority, or to a public deposit fund discharges the account debtor.

Defences and rights of set-off of the account debtor
20. The law should provide that:

(a) In a claim by the assignee against the account debtor for payment of the assigned
receivable, the account debtor may raise against the assignee all defences and rights of
set-off arising from the original contract, or any other contract that was part of the same
transaction, of which the account debtor could avail itself as if the assignment had not been
made and such claim were made by the assignor;

(b) The account debtor may raise against the assignee any other right of set-off,
provided that it was available to the account debtor at the time notification of the
assignment was received by the account debtor;

(c) Notwithstanding paragraphs (a) and (b) of this recommendation, defences and
rights of set-off that the account debtor may raise pursuant to recommendations 15 and 16
against the assignor for breach of an agreement limiting in any way the assignor’s right to
make the assignment are not available to the account debtor against the assignee.

Agreement not to raise defences or rights of set-off
21. The law should provide that:

(a) The account debtor may agree with the assignor in a writing signed by the
account debtor not to raise against the assignee the defences and rights of set-off that it
could raise pursuant to recommendation 20. Such an agreement precludes the account
debtor from raising against the assignee those defences and rights of set-off;

(b) The account debtor may not waive defences:
(i)  Arising from fraudulent acts on the part of the assignee; or
(ii) Based on the account debtor’s incapacity;

(¢)  Such an agreement may be modified only by an agreement in a writing signed
by the account debtor. The effect of such a modification as against the assignee is
determined by recommendation 22, paragraph (b).

[Note to the Working Group: Recommendation 21 is based on article 19 of the
United Nations Assignment Convention, which refers to a signed writing only for a waiver
of defences or its modification. If the Working Group decides not to refer to signature in
recommendation 8, it may wish to reconsider the reference to signature in
recommendation 21.]

Modification of the original contract

22. The law should provide that:

(a) An agreement concluded before notification of the assignment between the
assignor and the account debtor that affects the assignee’s rights is effective as against the
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assignee, and the assignee acquires corresponding rights;

(b) An agreement concluded after notification of the assignment between the
assignor and the account debtor that affects the assignee’s rights is ineffective as against
the assignee unless:

(i) The assignee consents to it; or

(ii)) The receivable is not fully earned by performance and either the modification
is provided for in the original contract or, in the context of the original contract, a
reasonable assignee would consent to the modification.

(¢) Paragraphs (a) and (b) of this recommendation do not affect any right of the
assignor or the assignee arising from breach of an agreement between them.

Recovery of payments

23.  The law should provide that failure of the assignor to perform the original contract
does not entitle the account debtor to recover from the assignee a sum paid by the account
debtor to the assignor or the assignee.

[Negotiable instruments [and other non-payment obligations]

24. The law should provide that, if a security right has been effectively created in a
negotiable instrument, the secured creditor also has a security right in accessory rights with
respect to the negotiable instrument without a new act of transfer. Such accessory rights
may include:

(a) Rights against guarantors with respect to the negotiable instrument; and

(b) Security rights securing the obligation of the obligor on the negotiable
instrument. ]

[Note to the Working Group: Under recommendation 24, if A gets a note from B
guaranteed by C and then grants a security right in the note to D, D gets a security right in
the guarantee as well.]

[Independent undertakings

25. The law should provide that a beneficiary may grant a security right in proceeds
from a drawing under an independent undertaking. ]

[Note to the Working Group: “Proceeds from a drawing under an independent
undertaking” is a defined term.)

Bank accounts

26. The law should provide that a security right in a bank account is effective as between
the secured creditor and the grantor notwithstanding an agreement between the grantor and
the depositary bank limiting in any way the grantor’s right to create a security right in its
bank accounts. However, the security right is not effective against the depositary bank, the
depositary bank has no duty to recognize the secured creditor and no obligations are
otherwise imposed on the depositary bank with respect to the security right, without the
depositary bank’s consent.

27. Consistent with consumer-protection laws and policies, the law should deal with the
question whether and to what extent a security right in a bank account may be created [or
be subject to enforcement proceedings under this law] by an individual grantor if the funds
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in the bank account or the credit extended to the individual grantor is for the grantor’s
personal, family or household purposes.

[Negotiable documents of title

28. The law should provide that a security right in a negotiable document is also a
security right in the goods represented by the document [, provided that the issuer is in
possession of the document, directly or indirectly, at the time the security right in the
document is created].

[Note to the Working Group: The commentary may clarify that recommendation 28
is intended to negate that a separate security right needs to be created in the goods.]]

Proceeds

29. The law should provide that, unless otherwise agreed by the parties to the security
agreement, the security right in the encumbered assets extends to the proceeds to the extent
that the proceeds are identifiable in accordance with rules dealing with tracing that are also
included in the law.

30. [The law should provide that, notwithstanding recommendation 29, the security right
extends to civil and natural fruits of encumbered assets, such as [...], only if the parties so
provide in the security agreement.]

[Note to the Working Group: In order to reflect the normal expectations of parties,
recommendation 30 introduces a different approach as to civil and natural fruits of
encumbered assets from the approach taken in recommendation 29 with respect to other
types of proceeds (the notion of “proceeds”, as defined in the terminology section,
includes civil and natural fruits).]

Fixtures

31. The law should provide that a security right may be created or continue in fixtures in
immovables under this law or real property law or fixtures in movables that have not lost
their identity.

Products or masses of goods

32. The law should also provide that a security right may not be created in goods that are
physically united with other goods in such a way that their identity is lost in another
product or mass. However, if encumbered assets become part of another product or mass,
the security right becomes a security right in the product or mass [proportionately] [up to
the value of the encumbered assets at the time they are physically united with other goods].

[Note to the Working Group.: Under the first alternative, if the value of the flour is 5
and the value of the sugar is 5, while the value of the cake is 100, the secured creditors
share the value of the cake 50 and 50. Under the second alternative, if the value of product
or mass is higher than the value of the goods, the security right extends only to the value of
the goods before commingling (i.e. each gets 5, while the remaining value of 90 is
preserved for the grantor and its unsecured creditors). If the value of the product or mass
is lower than the value of the goods, the secured creditors share the loss proportionately
(e.g. if the value of the cake is 8, each secured creditor gets 4).]
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Time of creation

33. The law should provide that, unless the parties otherwise agree, a security right
becomes effective as between the parties at the time the security agreement is concluded or
at the time the encumbered assets are delivered to the secured creditor.

34. The law should also provide that, unless the parties otherwise agree, a security right
in future property is created when the grantor acquires rights or the right to transfer rights
in such property.
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Effectiveness of the security right against third parties

Purpose

The purpose of the provisions of the law on the effectiveness of a security right
against third parties is to require an additional step before a security right may become
effective against third parties so as to:

(a) Alert third parties dealing with the movable assets of the grantor of the risk
that those assets may be encumbered by a security right; and

(b) Provide a temporal event for ordering priority among secured creditors and
between a secured creditor and other classes of competing claimants.

Methods for achieving third-party effectiveness

35. The law should provide that a security right is effective against third parties only
when one of the following events occurs:

(a) Registration of a notice of the security right in a general security rights
registry;

(b) Dispossession of the grantor if the encumbered assets are specific items of
tangible movable property;

[(c) Transfer of control to the secured creditor if the encumbered assets are [certain
intangible obligations, other than receivables, owing to the grantor by a third person] [a
bank account];]

(d) Registration of a notice of the security right in a specialized title registry if the
encumbered assets are specific items of movable property for which title is established,
under other law of the enacting State, by registration in such a registry; (e) Entry of a
notation of the security right on the title certificate if the encumbered assets are specific
items of tangible movable property for which, under other law of the enacting State, title is
evidenced by a title certificate; [or

® ..

[Note to the Working Group: The Working Group may wish to consider additional
methods for achieving third-party effectiveness (e.g. automatic third-party effectiveness
upon creation of a security right in consumer goods. The Working Group may also wish to
consider whether, in the case of assets subject to registration in a specialized registry or to

35-57
58-85
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a title certificate registration system, in addition to registration in a specialized title
registry or a title certificate, registration of a notice in the general security rights registry
should also be required. The advantage of such an additional registration requirement
would be that a search in the security rights registry would reveal all security rights in a
wide range of assets, including those that are subject to a specialized registration system.]

36. The law should confirm that different methods for achieving third-party
effectiveness may be used for different items or kinds of encumbered assets, whether or
not they are encumbered by the same security agreement or by separate security
agreements.

Establishment and characteristics of a general security rights registry

37. The law should provide for the establishment of a general security rights registry
having the following characteristics:

(a) Registration is effected by filing a notice of the security right as opposed to a
copy of the security documentation;

(b) The record of the registry is centralized; that is, it contains all notices of
security rights registered under the secured transactions law of the enacting State;

(c) The registration system is set up to permit the indexing and retrieval of notices
according to the name of the grantor or according to some other reliable identifier of the
grantor,

(d) The registry is open to the public;

() Reasonable public access to the registry is assured through such measures as:
(1)  Setting fees for registration and searching at a cost-recovery level; and

(i) Making available remote modes or points of access;

(f)  The registration system is administered and organized to facilitate efficient
registration and searching. In particular:

(1) A notice may be registered without verification or scrutiny of the sufficiency
of its content;

(i) If the financial and infrastructural capacity of the enacting State permits,
notices are stored in electronic form in a computer database;

(i) If the financial and infrastructural capacity of the enacting State permits,
registrants and searchers have access to the registry record by electronic or similar
means, including electronic data interchange, electronic mail, telex, telephone or
telecopy; and

(g) The law provides rules on the allocation of liability for loss or damage caused
by an error in the administration or operation of the registration and searching system.
Required content of registered notice

38. To constitute a legally effective registration, the law should require the registered
notice to contain only:

(a) The names (or other reliable identifiers) of the grantor and the secured creditor,
and their addresses;

(b) A description of the movable property covered by the notice;
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(¢) The term of the registration; and

[(d) A statement of the maximum monetary amount for which the security right
may be enforced [if a State elects that such information is necessary to facilitate
subordinate lending.]

Legal sufficiency of grantor name in a registered notice

39. The law should provide that the name or other identifier of the grantor entered on a
registered notice is legally sufficient if the notice can be retrieved by searching the registry
record according to the correct legal name or other identifier of the grantor. For this
purpose, the law should specify rules for determining the correct legal name or other
identifier of individuals and entities.

Legal sufficiency of description of assets covered by a registered notice

40. The law should provide that a description of the assets covered by a registered notice
is legally sufficient if it enables a third person to identify the assets covered by the notice
separate from other assets of the grantor.

41. If the assets covered by the notice consist of a generic category or categories of
movable property, the law should confirm that a generic description is legally sufficient.

42. If the assets covered by the notice are all the present and after-acquired movable
property of the grantor, the law should confirm that it is legally sufficient to describe the
charged assets as “all movable property” or by using equivalent language.

Advance registration

43. The law should confirm that a registration may be made before or after the creation
of the security right to which it relates.

One registration for multiple security agreements between the same parties

44. The law should confirm that a single registration is sufficient for security rights
created by all security agreements entered into between the same parties to the extent they
cover items or kinds of movable property that fall within the description contained in the
registered notice.

Duration and renewal of registration

45. The law should specify the duration of registration or permit the duration to be
selected by the registrant at the time of registration. The law should provide for the right to
successively renew the term of a registration.

[Note to the Working Group: The Working Group may wish to note that, if the
registration system permits paper notices or requires that a notice, whether in paper or
electronic form, needs to be checked or verified before being entered into the record, there
will be some delay between receipt of the notice by the registrar and the time the notice
will be entered into the record and become available to searchers. In such circumstances,
the question arises as to the time when the registration should be effective, the time of
receipt of the notice by the registrar or the time the notice is entered into the record and
becomes available to searchers. If the registration is effective when received by the
registrar, a search will not disclose all legally effective registrations. If the registration is
effective as of the time the notice is entered into the record and made available to
searchers, the registering party has the risk associated with any delay. In a fully electronic
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system that requires no verification of registered data by the registrar, the time difference
between receipt of the data by the registrar and their availability to searchers is minimal
and this problem is significantly reduced.]

Discharge of registration

46. The law should adopt a summary procedure to enable the grantor to compel
discharge of a registration if no security agreement has been completed between the parties
or if the security right has been terminated by full payment or performance of all of the
secured obligations. The law should also permit discharge of a registration by agreement
of the secured creditor and the grantor.

Additional rights subject to registration

47. The law should provide that the following rights are effective against third parties
only if notice of the right is registered in the general security rights registry:

[(a) The title of a creditor who retains title to goods to secure payment of the
purchase price of the goods or its economic equivalent under a financial lease or hire-
purchase agreement;] and

(b) The right of an assignee under an outright assignment of receivables;

[(c) The law may also permit registration of a notice in respect of the following
rights for purposes of achieving third-party effectiveness:

(1) A lessor under a lease that is not a financing lease but which extends for a term
of more than one year;

(il) A consignor under a commercial consignment in which the goods are
consigned to a consignee as agent for sale other than an auctioneer or that a
consignee who does not act as a consignee in the ordinary course of business; and

(iii) A buyer under a sale of goods outside the ordinary course of the seller’s
business where the seller remains in possession of the goods for more than [thirty]
[sixty] [ninety] days;]

Dispossession of the grantor

48. The law should provide that, for a possessory security right to be effective against
third parties, dispossession of the grantor should be actual and not constructive, fictive or
symbolic. Dispossession of the grantor is sufficient only if an objective third person can
conclude that the encumbered assets are not in the actual possession of the grantor.
Possession by a third person constitutes sufficient dispossession only if the third person is
not an agent or employee of the grantor and holds possession for or on behalf of the
secured creditor.

[Note to the Working Group: The Working Group may wish to note that no
recommendation is included on third-party effectiveness of security rights in negotiable
instruments. Asset-specific recommendations are included only where the general
recommendations are not applicable to certain types of asset (with the exception of
recommendation 70 which is included for the sake of completeness of the
recommendations on priority of security rights in fixtures). The recommendations on
negotiable instruments, independent undertakings and negotiable documents appear
within square brackets as the Working Group has not decided yet that those types of asset
should be addressed in the Guide.]
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Independent undertakings

49. [The law should provide that a security right in the proceeds from the drawing under
an independent undertaking may be made effective against third parties by:

(a) Control;

(b) Possession of the original text of the independent undertaking if presentation
of it is a condition to payment;

(c) Registration of a notice in the security rights registry with respect to the
proceeds or the underlying receivable; or

(d) Automatically upon creation of a security right in the receivable supported by
an independent undertaking.]

[Note to the Working Group: Under the definition of control in the terminology
section, the secured creditor has control of an independent undertaking where: (i) the
issuer/guarantor or nominated person paying the proceeds is the secured creditor, (ii) the
issuer/guarantor or nominated person paying the proceeds has acknowledged the security
right in the proceeds from the drawing under an independent undertaking; or (iii) the
secured creditor is the beneficiary. Under the third method of obtaining control, as
between the issuer/guarantor or nominated person paying the proceeds and the secured
creditor, the secured creditor is the beneficiary of the independent undertaking. It may be
that, as between the grantor and the secured creditor, the secured creditor has agreed to
treat the proceeds as encumbered assets. Any such agreement does not affect the
relationship between the issuer/guarantor or nominated person paying the proceeds and
the beneficiary (the secured creditor). It only gives the secured creditor “control” for
purposes of the effectiveness of its rights against third parties.]

Bank accounts

50. The law should provide that a security right in a bank account may be made effective
against third parties through registration of a notice in the security rights registry or
through the control of the bank account.

51. If the secured creditor and the depositary institution are the same person, the law
should provide that the secured creditor automatically has control upon the creation of the
security right.

Negotiable documents of title

52. [The law should provide that, for a possessory security right in tangibles represented
by a negotiable document of title to be effective against third parties, delivery of the
document to the secured creditor constitutes effective dispossession of the grantor during
the time that the tangibles are covered by the document.

53. The law should provide that, if a security right in a negotiable document is effective
against third parties, the corresponding security right in the goods represented by the
document is also effective against third parties.]
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VL.

Proceeds

54. The law should provide that, if a security right in encumbered assets is effective
against third parties, the security right in the proceeds is effective against third parties as
soon as the right in the proceeds is created provided that:

(a) The security right in the encumbered assets was made effective against third
parties by registration [and the proceeds are a kind of asset in which a security right may
be made effective against third parties by registration];

[Note to the Working Group: Paragraph (a) would not apply, for example, to a
security right in inventory which was made effective against third parties by possession,
although the security right in the proceeds in the form of receivables would have to be
registered. ]

(b) The proceeds take the form of money, [negotiable instruments, negotiable
documents of title] or bank accounts;

(c) If neither (a) nor (b) applies, the security right in the proceeds is effective
against third parties for [...] days and continuously thereafter if it is made effective against
third parties by one of the methods referred to in recommendation 35.

Fixtures

55. The law should provide that a security right in fixtures in immovables or in movables
becomes effective against third parties by one of the methods referred to in
recommendation 35. With respect to security rights in fixtures in immovables, the law
should provide that registration under this law does not preclude registration under real
property law.

[Note to the Working Group: With respect to security rights in fixtures in
immovables, the Working Group may wish to consider whether a notation in the real
property registry should be required.]

56. If a security right is effective against third parties at the time when the encumbered
assets become fixtures in movables, the security right in the encumbered assets remains
effective against third parties.

Products or masses of goods

57. If a security right is effective against third parties at the time the encumbered assets
are physically united with other goods in such a way that their identity is lost in a product
or mass of goods, the security right in the product or mass remains effective against third
parties.

Priority of the security right over the rights of competing
claimants

Purpose
The purpose of the provisions of the law on priority is to:

(a) Enable a potential secured creditor to determine, in an efficient manner and
with a high degree of certainty prior to extending credit, the priority that the security rights
would have over competing claimants; and
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(b) Enable grantors to create more than one security right in the same asset and to
thereby use the full value of their assets to facilitate obtaining credit.

Scope of priority rules

58. The law should have a complete set of priority rules covering all possible priority
conflicts.

Secured obligations affected
59. The law should provide that the priority accorded to a security right:

(a) Extends to all monetary and non-monetary obligations owed to the secured
creditor [up to a maximum monetary amount set forth in the registered notice], including
principal, costs, interest and fees, to the extent secured by the security right; and

(b) Is unaffected by the date on which an advance or other obligation secured by
the security right is made or incurred (i.e. a security right may secure future advances
under a credit facility with the same priority as advances made under the credit facility at
the time the security right is made effective against third parties).

Priority in after-acquired property

60. The law should specify that a security right in after-acquired or after-created assets
of the grantor has the same priority as a security right in assets of the grantor owned or
existing at the time the security right is made effective against third parties.

Negotiable instruments

61. [The law should provide that a security right in a negotiable instrument that has been
made effective against third parties by a method other than possession of the instrument by
the secured creditor is subordinate to the rights of a buyer, another secured creditor or
other transferee in a consensual transaction who either:

(a) Qualifies as a protected holder under the law governing negotiable
instruments; or

(b) Otherwise takes possession of the negotiable instrument in good faith and
without knowledge that the transfer was in violation of the rights of the holder of the
security right.]

Independent undertakings

62. [The law should provide that a security right in the proceeds from the drawing under
an independent undertaking that has been made effective against third parties:

(a) By control has priority over the rights of all other secured creditors;

(b) By acknowledgement has priority over a security right made effective by any
method other than control to the extent the proceeds are payable under and pursuant to the
terms of that acknowledgement; in the case of inconsistent acknowledgements given by
the same person, the first secured creditor to obtain an acknowledgement from that person
has priority;

(¢) By possession has priority over a security right made effective against third
parties automatically upon creation or by registration; and
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(d) Automatically upon creation has priority, in accordance with its priority in the
underlying receivable and in the proceeds from the drawing under an independent
undertaking, over a security right made effective against third parties by registration.]

Bank accounts

63. The law should provide that a security right in a bank account which has been made
effective against third parties by control has priority over a security right in that bank
account which has been made effective against third parties by another method. If the
secured creditor is the depositary bank, the depositary bank’s security right has priority
over any other security right.

64. The law should provide that the depositary bank’s right to set-off against the bank
account obligations owed to the depositary bank by the grantor has priority over the
security right of another secured creditor other than a secured creditor who has acquired
control of the bank account by becoming the customer of the depositary bank with respect
to the bank account.

65. In the case of a funds transfer from a bank account initiated by the grantor, the
transferee of funds takes free of a security right in the funds of the bank account [unless
the transferee has knowledge that the transfer violates the terms of the security agreement
and the transfer is outside the ordinary course of business of the grantor].

Negotiable documents

66. [The law should provide that, while goods are in the possession of a person who has
issued a negotiable document with respect to them, a security right in those goods that
became effective against third parties by making a security right in the negotiable
document effective against third parties has priority over another security right in the
goods that was made effective against third parties by a different method [while the goods
were in the possession of the issuer or [...]] [while the document of title is outstanding].

67. The law should provide that a security right in a negotiable document and the goods
represented thereby is subject to the rights under the law governing negotiable documents
of a person to whom the negotiable document has been duly negotiated.]

Proceeds

68. The law should provide that a secured creditor’s priority with respect to an
encumbered asset extends to the proceeds of the asset subject to the requirements of
recommendation 54.

Fixtures and products or masses of goods

69. The law should provide that a secured creditor with a security right in fixtures in
immovables that has been made effective against third parties under real property law has
priority over a secured creditor with a security right in those fixtures that has been made
effective against third parties by one of the methods referred to in recommendation 55.

70. The law should provide that the priority of security rights in fixtures in movables is
governed by the general rules applicable to movable property.

71.  The law should set forth rules governing the priority of security rights in goods that
are physically united with other goods in such a way that their identity is lost in a product
or mass of goods.
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Continuity in priority in the case achieving third-party effectiveness by various
methods

72. The law should provide that, if a security right is made effective against third parties
by one method, it is also made effective against third parties by another method, priority
dates as of the time the first method is completed [provided that there was no time gap
between completion of the first and the second method].

Priority of security rights that are not effective against third parties
Unsecured creditors

73. The law should provide that a secured creditor with a security right that is not
effective against third parties has [towards third parties no right other than as an unsecured
creditor] [priority over unsecured creditors unless the unsecured creditor has taken steps to
reduce its claim to a judgement or the grantor has become insolvent].

Secured creditors
74. The law should provide that:

(a) A security right in an asset that is not effective against third parties is
subordinate to a security right in the same asset that is effective against third parties,
without regard to the order in which the security rights were created; and

(b) Priority among security rights that are not effective against third parties is
determined by the order in which they were created.

Priority of security rights that are effective against third parties
Unsecured creditors

75. The law should provide that a security right that is effective against third parties has
priority over the rights of unsecured creditors.

Secured creditors
76. The law should provide that:

(a) As between two security rights in the same encumbered asset that are effective
against third parties, except as provided in recommendation [on priority of acquisition
financing devices], priority is determined by the order in which their respective third-party
effectiveness steps occurred, even if one or more of the requirements for the creation of a
security right was not satisfied at such time. If one of the security rights is made effective
against third parties by possession or control of the encumbered asset, the holder of that
security right will have the burden of establishing when it obtained possession or control;

(b) Where a security right may be made effective against third parties by control,
that security right has priority over a security right made effective against third parties by
any other method.

Judgement creditors

77. The law should provide that, if, under applicable law, a judgement creditor, who has
taken steps to enforce the judgement, acquires rights in assets of the judgement debtor, a
security right that is effective against third parties has priority over the right of the
judgement creditor that is registered after the security right has become effective against
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third parties, except with respect to amounts advanced by the secured creditor subsequent
to a specified number of days after the date on which the judgement creditor registers a
notice of its rights.

Buyers of encumbered assets

78.  The law should provide that the right of a buyer of goods is subject to a security right
that has become effective against third parties before the sale, unless the secured creditor
authorized the sale. However, a buyer of inventory, who buys encumbered inventory in the
ordinary course of business of the seller (and anyone whose rights to the encumbered
inventory derive from that buyer), takes free of a security right that is effective against
third parties in that inventory, even if such buyer has knowledge of the existence of the
security right.

Reclamation claims

79. If the law provides that suppliers of goods have the right to reclaim the goods within
a specified time after the buyer becomes insolvent, the law should also provide that such
specified time is short, and that the right to reclaim the goods is subordinate to security
rights in such goods granted by the buyer that are effective against third parties.

Lessees

80. The law should address the priority of a security right in a leased asset that is
effective against third parties as against the rights of a lessee of such asset.

Holders of promissory notes and negotiable documents

81. The law should provide that the rights of a [person who by other law takes rights in a
promissory note or negotiable document free of claims to it] [holder in due course of a
promissory note or negotiable document] takes such asset free of a security right that is
effective against third parties.

Holders of rights in money

82. The law should provide that a person in possession of money holds the money free
of a security right in the money [if that person gives value for the money or has no
knowledge that the transfer of the money to that person violates the terms of the security
agreement. This recommendation does not lessen the rights of holders of money under law
other than this law].

Statutory (preferential) creditors

83. The law should limit, both in number and amount, preferential claims that have
priority over security rights that are effective against third parties, and to the extent
preferential claims exist, they should be described in the law in a clear and specific way.

Holders of rights in assets for improving and storing the assets

84. If applicable law gives rights equivalent to security rights to a creditor who has
added value to goods (e.g. by repairing them) or preserved the value of goods (e.g. by
storing them), such rights should be limited to the goods whose value has been improved
or preserved that are in the possession of such creditor, and should have priority over
pre-existing security rights in the goods that are effective against third parties only to the



112

Yearbook of the United Nations Commission on International Trade Law, 2006, vol. XXXVII

extent that the value added by the improvement or preservation directly benefits the
holders of the pre-existing security rights.

Creditors in insolvency proceedings

[Note to the Working Group: See recommendation I in the recommendations of this
Guide on Insolvency: “The insolvency law should specify that, if a security right is entitled
to priority under law other than the insolvency law, that priority continues unimpaired in
insolvency proceedings except if, pursuant to the insolvency law, another claim is given
priority. Such exceptions should be minimal and clearly set forth in the insolvency law.
This recommendation is subject to Recommendation 88 of the Insolvency Guide.”]

Subordination agreements

85. The law should provide that a holder of a security right entitled to priority may at
any time subordinate its priority unilaterally or by agreement in favour of any existing or
future competing claimant.

[Note to the Working Group: As to subordination agreements in the case of the
grantor’s insolvency, see recommendation J in the recommendations of this Guide on
Insolvency: “The insolvency law should provide that if a holder of a security right in an
asset of the insolvency estate has subordinated its priority unilaterally or by agreement in
favour of any existing or future competing claimant, such subordination is binding in
insolvency proceedings with respect to the grantor.”)
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VII. Pre-default rights and obligations of the parties

Purpose

The purpose of the provisions of the law on pre-default rights and obligations of the
parties is to:

(a) Provide rules on additional terms for a security agreement with a view to
rendering secured transactions more efficient and predictable;

(b) Reduce transaction costs by eliminating the need to negotiate and draft terms
to be included in the security agreement where the rules provide an acceptable basis for
agreement;

(¢) Reduce potential disputes;

(d) Provide a drafting aid or checklist of issues the parties may wish to address at
the time of negotiation and conclusion of the security agreement; and

(e) Encourage party autonomy.

Party autonomy

86.

Alternative A

The law should allow the parties to waive or vary their rights and obligations unless
such waiver or variation is against public policy or fails to adequately protect third parties.

Alternative B

The law should provide that, except as otherwise provided in [specify the provisions
that may not be derogated from or varied by agreement], the secured creditor and the
grantor may derogate from or vary by agreement its provisions relating to their respective
rights and obligations. Such an agreement should not affect the rights of any person who is
not a party to the agreement.

[Note to the Working Group: The Working Group may wish to consider the
formulation of the recommendation on party autonomy and whether it should be placed in
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VIII.

this Chapter or in the Chapter on scope and general provisions. The Working Group may
also wish to consider together with this recommendation the recommendations on party
autonomy in Chapter VIII.]

Suppletive rules

87. The law should include suppletive, non-mandatory rules that would apply in the
absence of contrary agreement of the parties. Such rules should, inter alia:

(a) Provide for the care of the encumbered assets by either the grantor or the
secured creditor in possession of the encumbered assets;

(b) Preserve the security rights in the encumbered assets, including the right to
proceeds or civil fruits derived from the encumbered assets;

(c) Provide for the right of the grantor to continue the operation of its business
including the right to use, commingle and dispose of the encumbered assets in the ordinary
course of its business; and

(d)  Secure the discharge of a security right once the obligation it secures has been
paid or otherwise performed.

Default and enforcement

Purpose
The purpose of the provisions of the law on default and enforcement is to:

(a) Provide clear and simple procedures for the enforcement of security rights
after debtor default in a predictable and efficient manner;

(b) Provide procedures that maximize the potential realization value of the
encumbered assets for the grantor, the secured creditor and other creditors of the grantor;

(¢) Provide for expeditious judicial and, subject to appropriate safeguards,
non-judicial methods for the secured creditor to realize the value of the encumbered assets;

(d) Coordinate the secured transactions enforcement regime with other law
governing the enforcement of claims in encumbered assets, including insolvency law.

Scope

88. The law should provide that this Chapter does not apply to an absolute transfer of
receivables, except to the extent that there is recourse to the transferor for a payment
default of the account debtor.

[Note to the Working Group: Recommendation 88 is intended to clarify that this
Chapter applies only to assignments that serve security purposes.|

General standard of conduct

89. The law should provide that all parties must enforce their rights and perform their
obligations under the rules recommended of this Chapter in good faith and in a
commercially reasonable manner. Any party that fails to comply with the rules of this
Chapter is liable for any loss caused by that failure.
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[Note to Working Group: The Working Group may wish to consider whether the
principle in recommendation 89 should be applied, as appropriate, in the exercise of rights
and performance of duties under all Chapters of the Guide.]

Party autonomy

90. The law should provide that the general standard of conduct set forth in
recommendation 89 cannot be waived or varied. No other rule recommended in this
Chapter that gives rights to the grantor or to any other person or imposes obligations on the
secured creditor may be waived or varied by agreement prior to the debtor’s default.

91. Subject to recommendations 89 and 90, the law should permit parties to the
security agreement or any other person to waive or vary by agreement rules recommended
of this Chapter after the debtor’s default. Such an agreement does not affect the rights of a
person not party to the agreement. The person challenging such an agreement has the
burden of showing that the agreement was made prior to default or was inconsistent with
recommendations 89 or 90.

[Note to the Working Group: The words “subject to ..." are intended to clarify that
the general standard of conduct provided in recommendation 89 is applicable and cannot
be waived or varied. No reference is made to public policy as the standard set forth in
recommendation 89 will reflect the public policy of the State enacting these
recommendations. The Working Group may also wish to consider including the following
additional text in recommendation 91: “The law should provide that a disposition of
encumbered assets in accordance with a method provided in the security agreement is
commercially reasonable unless the objecting party establishes that it was manifestly
unreasonable.” Such an agreement can take place before or after default and its objective
would be to indicate how a secured creditor is to meet the obligation to dispose of an
encumbered asset in a commercially reasonable way.]

Rights and remedies after default

92. The law should provide that after default the grantor and the secured creditor have
the rights and remedies provided in the rules recommended in this Chapter, in the security
agreement (except to the extent inconsistent with the rules recommended in this Chapter)
and in any other law.

Secured creditor remedies

93. The law should provide that after default the secured creditor may exercise one or
more of the following remedies:

(a) Obtain possession of tangible encumbered assets;

(b) Collect on encumbered assets that are receivables, negotiable instruments,
bank accounts or proceeds from drawings under independent undertakings;

(c) Enforce rights under negotiable documents;
(d) Sell, lease, license, or otherwise dispose of encumbered assets;

(e) Propose to the grantor that the secured creditor accept the encumbered assets in
total or partial satisfaction of the secured obligations; and

(f) Any other remedy provided in the security agreement (except to the extent
inconsistent with the rules recommended in this Chapter) or any other law.
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Grantor remedies

94. The law should provide that after default the grantor may exercise one or more of
the following remedies:

(a) At any time after default and until the disposition, acceptance or collection of
the encumbered assets by the secured creditor, pay in full the secured obligation, including
interests and costs of enforcement up to the time of full payment, and obtain a release of
the encumbered assets from the security right;

(b) Apply to a court or other authority for relief if the secured creditor has not
complied or is not complying with its obligations under the rules recommended in this
Chapter with respect to extrajudicial enforcement;

(c) Reject the proposal of the secured creditor to obtain the encumbered assets in
total or partial satisfaction of the secured obligations within the time limits prescribed by
the rules recommended in this Chapter; and

(d) Any other remedy provided in the security agreement (except to the extent
prohibited by the rules recommended in this Chapter) or any other law.

Election of remedies

95. The law should provide that the exercise of a remedy does not prevent the exercise
of another remedy.

[Note to Working Group: This recommendation relates to both the situation where
exercise of one or more remedies has not resulted in the complete satisfaction of the
secured obligation and the situation where a creditor or grantor has commenced the
exercise of a remedy and later commences the exercise of a different remedy. For example,
a creditor has given the notice for an auction and later chooses instead to pursue a
Judicial remedy.]

Other remedies

96. The law should provide that the exercise of remedies with respect to the
encumbered assets under this law does not prevent any party from exercising its remedies
with respect to the secured obligation.

Release of the encumbered assets after full payment

97. The law should provide that, after default and until a disposition, acceptance or
collection of the encumbered assets by the secured creditor, the debtor, the grantor or any
other interested party (e.g. a secured creditor with a lower priority ranking than that of the
enforcing secured creditor, a guarantor or a co-owner of the encumbered assets) is entitled
to pay in full the secured obligation, including interest and the costs of enforcement up to
the time of full payment. The law should specify that the effect of such payment is to
release the encumbered assets from the security right, or, to the extent provided in other
law, to subrogate any other interested party that makes the payment to the rights of the
secured creditor.

Judicial and extrajudicial enforcement
98. The law should enable the secured creditor after default to:

(a) Resort to court or other authority to enforce its security right; or
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(b) Enforce its security right without resorting to court or other authority.

[Notice of intention to pursue extrajudicial enforcement
99. The law should:

(a) Address whether, when and to whom a secured creditor is required to give
notice of its intention to pursue extrajudicial enforcement of a security right following
default;

(b) State the manner in which the notice is to be given, its timing, and its
minimum contents, including whether the notice [to the grantor] should contain an
accounting of the amount then owed and a description of the steps the debtor or the grantor
must take to obtain the release of the encumbered assets from the security right under
recommendation 97;

(¢) Provide that the notice should be in a language that is reasonably expected to
inform its recipients about its contents, such as the language of the security agreement;

(d) Address whether the notice must be registered in the security rights registry;

(¢) Address the legal consequences of insufficient or erroneous notices of
intention to pursue extrajudicial enforcement; and

(f) List circumstances in which the notice need not be given in order to avoid a
negative effect on the realization value of the encumbered assets (e.g. perishable
tangibles).]

[Note to the Working Group: The Working Group may wish to consider
recommendation 99 together with recommendations 111 and 112. The Working Group
may also wish to consider whether, while recommendation 99 may be appropriate in the
case of consumer grantors or security rights in immovable property, it might inadvertently
give a business grantor the opportunity to move movable encumbered assets beyond the
reach of the secured creditor and thus frustrate the purpose of the security right. If the
Working Group finds that assumption to be correct, it may wish to replace
recommendation 99 by text addressing notices to consumer grantors or leave the matter to
consumer-protection law.]

Objections to extrajudicial enforcement

100.  The law should provide that nothing in the law prevents the debtor, the grantor or
other interested parties (e.g. a secured creditor with a lower priority ranking than that of the
enforcing secured creditor, a guarantor or a co-owner of the encumbered assets) from
applying to a court or other authority for relief if the secured creditor has not complied or
is not complying with its obligations under the rules recommended in this Chapter. The
law should build safeguards into the process to discourage unfounded applications and to
prevent any improper interference with or undue delay of the secured creditor’s ability to
realize on encumbered assets.

Dispossession of the debtor

101. The law should provide that after default the secured creditor is entitled to obtain
possession of the encumbered assets either without resorting to a court or other authority,
or with the assistance of a court or other authority. In either case, the law should provide
an expedited process enabling a secured creditor to obtain, upon ex parte application, a
court order obliging the grantor either to permit the secured party to take possession of the
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encumbered assets or to keep the encumbered assets in their present location and condition
until further court order, and to permit service of the order on the grantor concurrently with
or prior to the giving of notice of the application and any other notice required under the
rules recommended in this Chapter.

[Note to the Working Group: Any person entitled to seek relief under
recommendation 100 may do so.]

Collection of receivables

102.  The law should provide that after default the secured creditor may instruct any
account debtor on a receivable that is an encumbered asset to pay the receivable directly to
the secured creditor or, if otherwise instructed in the notification of the assignment by the
secured creditor in a writing received by the account debtor, in accordance with such
payment instruction (for the rights of account debtors, see recommendations 17-23 in
A/CN.9/WG.VI/WP.21).

[Note to the Working Group: Recommendation 102 tracks the language of
article 17 (2) of the United Nations Assignment Convention. |

103. The law should provide that the secured creditor’s right to collect a receivable
includes the right to enforce any right supporting payment or performance of the
receivable, such as a guarantee or security right.

Negotiable instruments

104. The law should provide that after default the secured creditor has the right to
enforce a negotiable instrument against a person obligated on that instrument. However, as
between the secured creditor and the person obligated on the negotiable instrument or
other persons claiming rights under the law governing negotiable instruments, the
obligations and rights of those persons are determined by the law governing negotiable
instruments.

[Note to Working Group: The commentary will include the following examples of
such persons:

(a) The person obligated on the negotiable instrument may be obligated to pay
only a holder or other person entitled to enforce the instrument under the law governing
negotiable instruments, and

(b)  The right of the person obligated on the instrument to raise defences to that
obligation is determined by the law governing negotiable instruments.]

105. The law should provide that the secured creditor’s right to enforce a negotiable
instrument includes the right to enforce any right supporting payment or performance of
the negotiable instrument, such as a guarantee or security right.

Proceeds from drawings under independent undertakings

106.  The law should provide that a secured creditor’s post-default enforcement rights in
the proceeds from a drawing under an independent undertaking are subject to the rights,
under the law and practice governing independent undertakings, of the issuer/guarantor or
nominated person and of any other beneficiary named in the undertaking or to whom a
transfer of drawing rights has been effected. Neither an issuer/guarantor nor a nominated
bank is obligated to pay any person other than the named beneficiary, an acknowledged
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transferee beneficiary, a nominated bank, or an acknowledged assignee of proceeds. The
law should provide that a secured creditor that is an acknowledged assignee of the
proceeds from a drawing under an independent undertaking has the right to enforce the
acknowledgement against an issuer/guarantor or nominated person that withholds assigned
proceeds contrary to its acknowledgement.

[Note to the Working Group. To emphasize that this is a type of original encumbered
assets and not proceeds from a different type of encumbered assets, the Working Group
may wish to consider replacing the words “proceeds from the drawing from an
independent undertaking” with words along the lines “the beneficiary’s right to payment
resulting from a drawing under an independent undertaking”.]

Bank accounts

107.  The law should provide that after default a secured creditor who has control of a
bank account (see recommendation 50 in A/CN.9/WG.VI/WP.21/Add.1) is entitled to
enforce its security right in accordance with the terms of the agreement with the bank
establishing control without having to resort to a court or other authority. However, with
respect to a bank account where the grantor is an individual and the obligation secured by
the security right in the bank account was incurred for the grantor’s personal, family or
household purposes, the secured creditor may enforce its security right only by resorting to
a court or other authority, whether or not it has control of the bank account.

108.  The law should provide that a secured creditor who does not have control of a bank
account is entitled to enforce the security right only pursuant to a court order.
Negotiable documents

109. The law should provide that after default the secured creditor has the right to
enforce a negotiable document against the issuer. However, as between the secured
creditor and the issuer, the obligation of the issuer is determined by the law governing
negotiable documents.

[Note to Working Group: The commentary will include the example that the issuer
may be obligated to deliver the goods only to a holder of the negotiable document with
respect to them.|

Disposition of encumbered assets

110.  The law should provide that a secured creditor after default is entitled to sell, lease,
license or otherwise dispose of encumbered assets:

(a) By resort to court or other authority; or

(b) Without resorting to court or other authority.

Advance notice with respect to extrajudicial disposition of encumbered assets
111.  The law should:

(a) Address whether, when and to whom a secured creditor is required to give
notice with respect to extrajudicial disposition of an encumbered asset after default;

(b) State the manner in which any such notice is to be given, its timing, and its
minimum contents, including whether the notice [to the grantor] should contain an
accounting of the amount then owed and the right of the debtor or the grantor to obtain the
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release of the encumbered assets from the security right under recommendation 97;

(¢) Provide that any such notice should be in a language that is reasonably
expected to inform its recipients about its contents (it is sufficient if the notice is in the
language of the security agreement);

(d) Address the legal consequences of insufficient or erroneous notices of with
respect to extrajudicial dispositions; and

(e) List circumstances in which any such notice need not be given in order to
avoid a negative effect on the realization value of the encumbered assets (e.g. perishable
tangibles).

112.  The law should provide rules ensuring that the notice can be given in an efficient,
timely and reliable way so as to protect the debtor, the grantor or other interested parties,
while, at the same time, avoiding having a negative impact on the secured creditor’s
remedies and the potential realization value of the encumbered assets.

[Note to Working Group: As there is a significant amount of overlap between
recommendation 111 and recommendation 99 (which may be appropriate only for
consumer grantors), the Working Group may wish to consider whether
recommendation 99 should be retained. If recommendation 99 is retained, the Working
Group may wish to consider whether it should be aligned with recommendations 111
and 112.]

Acceptance of encumbered assets in satisfaction of the secured obligation

113.  The law should provide that after default a secured creditor may propose to accept,
without resorting to a court or other authority, one or more of the encumbered assets in
total or partial satisfaction of the secured obligation.

114. The law should provide that a secured creditor who proposes to accept an
encumbered asset in total or partial satisfaction of the secured obligation must give
advance notice of the proposal to:

(a) The grantor, the debtor and any other person who owes payment of the secured
obligation (e.g. a guarantor);

(b) Any person with rights in the encumbered asset who, prior to the sending of
the notice by the secured creditor, has notified in writing the secured creditor of those
rights; and

(c¢) Any other secured creditor who has registered a notice of a security right in the
encumbered asset in the name of the grantor or who was in possession of the encumbered
asset at the time it was seized by the secured creditor.

115. The law should provide that, if a person entitled to notice under
recommendation 114 objects in writing to a proposal [within a short time period, such as
20 days, of the date notice is given] to accept the encumbered assets in total or partial
satisfaction of the secured obligation, the secured creditor may not proceed with the
proposal but must dispose of the encumbered assets in accordance with the rules governing
dispositions. However, the secured creditor should be entitled to apply to a court or other
authority for a determination of the reasonableness of the objection.
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Surplus and shortfall

116. The law should provide that the enforcing secured creditor must apply any
proceeds of its enforcement (including costs of enforcement) to the secured obligations.
Except as provided in recommendation 117, the enforcing secured creditor must pay any
surplus remaining after such application to subordinate competing claimants, who, prior to
any distribution of the surplus, gave written notice of their claims to any surplus to the
enforcing secured creditor. Any balance remaining must be remitted to the grantor.

117.  The law should also provide that whether or not there is any dispute as to the
entitlement of any claimant or as to the priority of payment, the enforcing secured creditor
may pay the surplus to a competent judicial or other authority or to a public deposit fund
for distribution in accordance with generally applicable procedural rules.

[Note to the Working Group: The reference to “a competent judicial or other
authority, or to a public deposit fund” in the last sentence tracks the language in the
United Nations Assignment Convention, article 17(8).]

118. The law should provide that distribution of the proceeds realized by a judicial
disposition or other officially administered process is to be made in accordance with
general rules of the State governing execution proceedings.

119. The law should provide that the grantor and any other person who owes payment
of the secured obligation are liable for any shortfall still owing after application of the
proceeds of enforcement to the secured obligation.

Right of prior-ranking secured creditor to take over enforcement

120. The law should provide that a prior-ranking secured creditor is entitled to take
control of enforcement initiated by a subordinate competing claimant at any time before
final disposition, acceptance or collection of the encumbered assets. The right to take
control includes the right to choose whether or not any disposition will be administered by
a court or other authority.

Title or other right acquired through non-judicial disposition

121. The law should provide that, if a secured creditor elects to dispose of an
encumbered asset without resorting to a court or other authority, the person that acquires
title or other right in the asset in good faith acquires its right in the asset subject to prior-
ranking rights but takes free of the rights of the grantor, the enforcing secured creditor and
any subordinate competing claimant. The same rule applies to the title or other right
acquired by a secured creditor who has accepted the encumbered assets in total or partial
satisfaction of the secured obligation.

[Note to the Working Group: Reference is made to “title or other right” since,
according to recommendation 110 the secured creditor may “sell, lease, license or
otherwise dispose of encumbered assets.”’]

Title or other right acquired through judicial disposition

122.  The law should provide that, if a secured creditor disposes of the encumbered
assets through a judicial or other officially administered process, the title or other right
acquired by the transferee should be determined by the general rules of the State governing
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execution proceedings (for the distribution of the money realized by the disposition, see
recommendation 118).

Intersection of movable and immovable secured transactions law
123.  The law should provide that:

(a) A security right in fixtures in immovables may be enforced in accordance with
either this law or the law governing enforcement of encumbrances on immovable property;
and

(b) If a secured obligation is secured by both a security right in a movable and an
encumbrance on an immovable, the security right in the movable may be enforced in
accordance with this law or the law governing enforcement of encumbrances on
immovable property.

Coordination with other law

124.  The law should be coordinated with general civil procedure law to provide a right
for secured creditors to intervene in court proceedings initiated by other creditors of the
grantor so as to protect security rights and to ensure the same priority status of security
rights as under the law.
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IX.

IX.

A/CN.9/WG.VI/WP.21/Add.3

Recommendations of the draft Legislative Guide on Secured Transactions

ADDENDUM

CONTENTS

INSOIVeNCY . . . ..o

Introduction

1. This note includes recommendations taken from the UNCITRAL Legislative Guide
on Insolvency Law (the Insolvency Guide), indicated by numbers in parentheses (the
numbers reflect the numbers of the Insolvency Guide), and recommendations A-K, which
are new and therefore additional to the recommendations in the Insolvency Guide.

2. The recommendations included from the Insolvency Guide are those that specifically
address issues relevant to the treatment of secured creditors and their rights in insolvency,
as well as those recommendations regarded as necessary to explain that treatment. So, for
example, the definition of “assets of the debtor” is included to explain the scope of the
insolvency estate formed on commencement of the insolvency proceedings and thus the
assets that will be affected by the commencement of those proceedings.

Insolvency

Recommendations

The following definitions are taken from the glossary of the Insolvency Guide
(Introduction, paragraph 12):

12. (b) “Assets of the debtor”3: property, rights and interests of the debtor, including rights

and interests in property, whether or not in the possession of the debtor, tangible or
intangible, movable or immovable, including the debtor’s interests in encumbered assets or
in third party-owned assets;

12. (pp) “Security interest”: a right in an asset to secure payment or other performance of
one or more obligations.

w

For the purposes of this chapter, the term “debtor” as used in the recommendations taken from
the Insolvency Guide should be read as referring to a person who meets the requirements for the
commencement of insolvency proceedings (see Insolvency Guide, part two, chapter I, section A,
paras. 1-11 and recommendation 8). Where the security right at issue (which secures the
debtor’s obligation) is granted by the debtor, the term “debtor” also refers to the grantor.
However, where the security right at issue is granted not by the debtor but by a third party

(e.g. on the basis of some contractual arrangement with the debtor), the term “debtor” refers to
the third-party grantor, since only in that third-party grantor’s insolvency is the secured creditor
a secured creditor with a proprietary right in the encumbered assets. In the insolvency of a
non-grantor debtor, the creditor is an unsecured creditor with an unsecured claim against the
non-grantor debtor.

Page



124

Yearbook of the United Nations Commission on International Trade Law, 2006, vol. XXXVII

[Note to the Working Group.: The insolvency chapter will need to address other
terms used in the Insolvency Guide and the Secured Transactions Guide; the definition of
“security interest” and “security right”, for example, differ in the two texts.)

Insolvency Guide recommendations

Key objectives of an efficient and effective insolvency law

(1) In order to establish and develop an effective insolvency law, the following key
objectives should be considered:

(a) Provide certainty in the market to promote economic stability and growth;
(b) Maximize value of assets;

(c) Strike a balance between liquidation and reorganization;

(d) Ensure equitable treatment of similarly situated creditors;

(e) Provide for timely, efficient and impartial resolution of insolvency;

(f)  Preserve the insolvency estate to allow equitable distribution to creditors;

(g) Ensure a transparent and predictable insolvency law that contains incentives
for gathering and dispensing information; and

(h) Recognize existing creditors rights and establish clear rules for ranking of
priority claims.

(4) The insolvency law should specify that where a security interest is effective and
enforceable under law other than the insolvency law, it will be recognized in insolvency
proceedings as effective and enforceable.

(7) In order to design an effective and efficient insolvency law, the following common
features should be considered:

(a)-(d) ...

(e) Protection of the insolvency estate against the actions of creditors, the debtor
itself and the insolvency representative, and where the protective measures apply to
secured creditors, the manner in which the economic value of the security interest will be
protected during the insolvency proceedings;

®-@) ...

Law applicable to validity and effectiveness of rights and claims

(30) The law applicable to the validity and effectiveness of rights and claims existing at
the time of the commencement of insolvency proceedings should be determined by the
private international law rules of the State in which insolvency proceedings are
commenced.

Law applicable in insolvency proceedings: lex fori concursus

(31) The insolvency law of the State in which insolvency proceedings are commenced
(lex fori concursus) should apply to all aspects of the commencement, conduct,
administration and conclusion of those insolvency proceedings and their effects. These
may include, for example:

(@)-(i) ...
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(j) Treatment of secured creditors;

(K)-(n) ...

(o) Ranking of claims;
P)-(s) -

Assets constituting the estate
(35) The insolvency law should specify that the estate should include:

(a) Assets of the debtor, including the debtor’s interest in encumbered assets and
in third party-owned assets;

(b)-(c) ...

Draft additional recommendations
Unitary approach

A. The insolvency law should provide that, in the case of the insolvency proceedings of
the grantor, the acquisition financier has the rights and duties of a holder of a security
right.

Non-unitary approach

B.  [The insolvency law should provide that, in the case of insolvency proceedings with
respect to a buyer under a title retention arrangement, a grantor or a financial lessee, the
seller, purchase-money lender or financial lessor has the rights and duties of a holder of a
security right.] [The insolvency law should provide that, in the case of insolvency
proceedings with respect to a buyer under a title retention arrangement, a grantor or a
financial lessee, the seller or financial lessor has the rights and duties of a third-party
owner of the asset under the UNCITRAL Legislative Guide on Insolvency Law.]

Treatment of assets acquired after commencement

C.  Except as provided in [D], the insolvency law should provide that an asset of the
estate acquired after the commencement of an insolvency proceeding is not subject to a
security right created by the grantor before the commencement of the insolvency
proceeding.

D. The insolvency law should provide that an asset of the estate acquired after the
commencement of an insolvency proceeding with respect to the grantor is subject to a
security right created by the grantor before the commencement of the insolvency
proceeding to the extent the asset is proceeds (whether cash or non-cash) of an
encumbered asset which was an asset of the grantor before the commencement of the
proceeding.

Insolvency Guide recommendations
Provisional measures

(39) The insolvency law should specify that the court may grant relief of a provisional
nature, at the request of the debtor, creditors or third parties, where relief is needed to
protect and preserve the value of the assets of the debtor or the interests of creditors,
between the time an application to commence insolvency proceedings is made and
commencement of the proceedings, including:
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(a) Staying execution against the assets of the debtor, including actions to make
security interests effective against third parties and enforcement of security interests;

(b)-(d) ...

Measures applicable on commencement

(46) The insolvency law should specify that, on commencement of insolvency
proceedings [add: a, b, c, d, e]:

(a) Commencement or continuation of individual actions or proceedings
concerning the assets of the debtor, and the rights, obligations or liabilities of the debtor
are stayed;

(b) Actions to make security interests effective against third parties and to enforce
security interests are stayed,

(¢) Execution or other enforcement against the assets of the estate is stayed;

(d) The right of a counterparty to terminate any contract with the debtor is
suspended; and

(e) The right to transfer, encumber or otherwise dispose of any assets of the estate
is suspended.
Draft additional recommendation
Effectiveness of security rights in insolvency

E. The insolvency law should provide that, if a security right was effective against third
parties at the time of the commencement of insolvency proceedings, action may be taken
after the commencement of the insolvency proceedings to continue, preserve or maintain
the effectiveness against third parties of the security right to the extent and in the manner
permitted under the secured transactions law.4

Insolvency Guide recommendations
Duration of measures automatically applicable on commencement

(49) The insolvency law should specify that the measures applicable on commencement
of insolvency proceedings remain effective throughout those proceedings until:

(a) The court grants relief from the measures;

(b) Inreorganization proceedings, a reorganization plan becomes effective; or

IS

See footnote to recommendation 46(b) of the Insolvency Guide, which provides that: “If law
other than the insolvency law permits those security interests to be made effective within certain
specified time periods, it is desirable that the insolvency law recognize those periods and permit
the interest to be made effective where the commencement of insolvency proceedings occurs
before expiry of the specified time period. Where law other than the insolvency law does not
include such time periods, the stay applicable on commencement would operate to prevent the
security interest being made effective.”
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(¢) In the case of secured creditors in liquidation proceedings, a fixed time period
specified in the law expires, unless it is extended by the court for a further period on a
showing that:

(i) An extension is necessary to maximize the value of assets for the benefit of
creditors; and

(ii)) The secured creditor will be protected against diminution of the value of the
encumbered asset in which it has a security interest.
Protection from diminution of the value of encumbered assets

(50) The insolvency law should specify that, upon application to the court, a secured
creditor should be entitled to protection of the value of the assets in which it has a security
interest. The court may grant appropriate measures of protection that may include:

(a) Cash payments by the estate;
(b) Provision of additional security interests; or

(¢)  Such other means as the court determines.

Relief from measures applicable on commencement

(51) The insolvency law should specify that a secured creditor may request the court to
grant relief from the measures applicable on commencement of insolvency proceedings on
grounds that may include that:

(a) The encumbered asset is not necessary to a prospective reorganization or sale
of the debtor’s business;

(b) The value of the encumbered asset is diminishing as a result of the
commencement of insolvency proceedings and the secured creditor is not protected against
that diminution of value; and

(¢) Inreorganization, a plan is not approved within any applicable time limits.

Power to use and dispose of assets of the estate
(52) The insolvency law should permit:

(a) The use and disposal of assets of the estate (including encumbered assets) in
the ordinary course of business, except cash proceeds; and

(b) The use and disposal of assets of the estate (including encumbered assets)
outside the ordinary course of business, subject to the requirements of
recommendations 55 and 58.

Draft additional recommendation
Costs and expenses of maintaining value of the encumbered asset

F.  The insolvency law should provide that the insolvency representative is entitled to
recover from the value of an encumbered asset reasonable costs or expenses (including
overhead as appropriate) incurred by the insolvency representative in maintaining,
preserving or increasing the value of the encumbered asset for the benefit of the secured
creditor.
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Insolvency Guide recommendations
Further encumbrance of encumbered assets

(53) The insolvency law should specify that encumbered assets may be further
encumbered, subject to the requirements of recommendations 65, 66 and 67.

Use of third-party-owned assets

(54) The insolvency law should specify that the insolvency representative may use an
asset owned by a third party and in the possession of the debtor provided specified
conditions are satisfied, including:

(a) The interests of the third party will be protected against diminution in the value
of the asset; and

(b) The costs under the contract of continued performance of the contract and use
of the asset will be paid as an administrative expense.

Ability to sell assets of the estate free and clear of encumbrances and other interests

(58) The insolvency law should permit the insolvency representative to sell assets that are
encumbered or subject to other interests free and clear of those encumbrances and other
interests, outside the ordinary course of business, provided that:

(a) The insolvency representative gives notice of the proposed sale to the holders
of encumbrances or other interests;

(b) The holders are given the opportunity to be heard by the court where they
object to the proposed sale;

(¢) Relief from the stay has not been granted; and

(d) The priority of interests in the proceeds of sale of the asset is preserved.

Use of cash proceeds

(59) The insolvency law should permit the insolvency representative to use and dispose of
cash proceeds if:

(a) The secured creditor with a security interest in those cash proceeds consents to
such use or disposal; or

(b) The secured creditor was given notice of the proposed use or disposal and an
opportunity to be heard by the court; and

(c) The interests of the secured creditor will be protected against diminution in the
value of the cash proceeds.

Burdensome assets

(62) The insolvency law should permit the insolvency representative to determine the
treatment of any assets that are burdensome to the estate. In particular, the insolvency law
may permit the insolvency representative to relinquish burdensome assets following the
provision of notice to creditors and the opportunity for creditors to object to the proposed
action, except that where a secured claim exceeds the value of the encumbered asset, and
the asset is not required for a reorganization or sale of the business as going concern, the
insolvency law may permit the insolvency representative to relinquish the asset to the
secured creditor without notice to other creditors.
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Security for post-commencement finance

(65) The insolvency law should enable a security interest to be granted for repayment of
post-commencement finance, including a security interest on unencumbered assets,
including after-acquired assets, or a junior or lower priority security interest on already
encumbered assets of the estate.

(66) The law should specify that a security interest over the assets of the estate to secure
post-commencement finance does not have priority ahead of any existing security interest
over the same assets unless the insolvency representative obtains the agreement of the
existing secured creditor(s) or follows the procedure in recommendation 67.

(67) The insolvency law should specify that, where the existing secured creditor does not
agree, the court may authorize the creation of a security interest having priority over pre-
existing security interests provided specified conditions are satisfied, including:

(a) The existing secured creditor was given the opportunity to be heard by the
court;

(b) The debtor can prove that it cannot obtain the finance in any other way; and

(c) The interests of the existing secured creditor will be protected.

Effect of conversion on post-commencement finance

(68) The insolvency law should specify that where reorganization proceedings are
converted to liquidation, any priority accorded to post-commencement finance in the
reorganization should continue to be recognized in the liquidation.

Automatic termination and acceleration clauses

(70) The insolvency law should specify that any contract clause that automatically
terminates or accelerates a contract upon the occurrence of any of the following events is
unenforceable as against the insolvency representative and the debtor:

(a) An application for commencement, or commencement, of insolvency
proceedings;

(b) The appointment of an insolvency representative.

(71) The insolvency law should specify the contracts that are exempt from the operation
of recommendation 70, such as financial contracts, or subject to special rules, such as
labour contracts.

(72) The insolvency law should specify that the insolvency representative may decide to
continue the performance of a contract of which it is aware where continuation would be
beneficial to the insolvency estate. The insolvency law should specify that:

(a) The right to continue applies to the contract as a whole; and

(b) The effect of continuation is that all terms of the contract are enforceable.
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Performance prior to continuation or rejection

(80) The insolvency law should specify that the insolvency representative may accept or
require performance from the counterparty to a contract prior to continuation or rejection
of the contract. Claims of the counterparty arising from performance accepted or required
by the insolvency representative prior to continuation or rejection of the contract should be
payable as an administrative expense:

(a)

(b) If the insolvency representative uses assets owned by a third party that are in
the possession of the debtor subject to contract, that party should be protected against
diminution of the value of those assets and have an administrative claim in accordance
with subparagraph (a).

[Note to the Working Group: The commentary will make it clear that rejection of a
credit agreement does not terminate the security agreement and does not extinguish the
security right.]

Draft additional recommendation
Automatic termination clauses

G. If'the insolvency law provides that a contract clause which, upon the commencement
of insolvency proceedings or the occurrence of another insolvency-related event,
automatically terminates any obligation under a contract or accelerates the maturity of any
obligation under a contract, is unenforceable as against the insolvency representative or the
debtor, then the insolvency law should specify that such provision does not render
unenforceable or invalidate a contract clause relieving a creditor from an obligation to
make a loan or otherwise extend credit or other financial accommodations to or for the
benefit of the debtor.

Insolvency Guide recommendations

Avoidance of security interests

(88) The insolvency law should specify that notwithstanding that a security interest is
effective and enforceable under law other than the insolvency law, it may be subject to the
avoidance provisions of insolvency law on the same grounds as other transactions.

Financial contracts

(103) Once the financial contracts of the debtor have been terminated, the insolvency law
should permit counterparties to enforce and apply their security interest to obligations
arising out of financial contracts. Financial contracts should be exempt from any stay
under the insolvency law that applies to the enforcement of a security interest.

Participation by creditors

(126) The insolvency law should specify that creditors, both secured and unsecured, are
entitled to participate in insolvency proceedings and identify what that participation may
involve in terms of the functions that may be performed.
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Right to be heard and to request review

(137) The insolvency law should specify that a party in interest have a right to be heard on
any issue in the insolvency proceedings that affects its rights, obligations or interests. For
example, a party in interest should be entitled to:

(a) Object to any act that requires court approval;

(b) Request review by the court of any act for which court approval was not
required or not requested; and

(c¢) Request any relief available to it in insolvency proceedings.

Right of appeal

(138) The insolvency law should specify that a party in interest may appeal from any order
of the court in the insolvency proceedings that affects its rights, obligations or interests.

Approval by classes

(150) Where voting on approval of the plan is conducted by reference to classes, the
insolvency law should specify how the vote achieved in each class would be treated for the
purposes of approval of the plan. Different approaches may be taken, including requiring
approval by all classes or approval by a specified majority of the classes, but at least one
class of creditors whose rights are modified or affected by the plan must approve the plan.

(151) Where the insolvency law does not require a plan to be approved by all classes, the
insolvency law should address the treatment of those classes which do not vote to approve
a plan that is otherwise approved by the requisite classes. That treatment should be
consistent with the grounds set forth in recommendation 152.

Confirmation of an approved plan

(152) Where the insolvency law requires court confirmation of an approved plan, the
insolvency law should require the court to confirm the plan if the following conditions are
satisfied:

(a) The requisite approvals have been obtained and the approval process was
properly conducted;

(b) Creditors will receive at least as much under the plan as they would have
received in liquidation, unless they have specifically agreed to receive lesser treatment;

(c¢) The plan does not contain provisions contrary to law;

(d) Administrative claims and expenses will be paid in full, except to the extent
that the holder of the claim or expense agrees to different treatment; and

(e) Except to the extent that affected classes of creditors have agreed otherwise, if
a class of creditors has voted against the plan, that class shall receive under the plan full
recognition of its ranking under the insolvency law and the distribution to that class under
the plan should conform to that ranking.

Challenges to approval (where there is no requirement for confirmation)

(153) Where a plan becomes binding on approval by creditors, without requiring
confirmation by the court, the insolvency law should permit parties in interest, including
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the debtor, to challenge the approval of the plan. The insolvency law should specify
criteria against which a challenge can be assessed, which should include:

(a) Whether the grounds set forth in recommendation 152 are satisfied; and

(b) Fraud, in which case the requirements of recommendation 154 should apply.

Draft additional recommendation
Valuation of encumbered assets in reorganization proceedings

H.  The insolvency law should provide that, in determining the liquidation value of
encumbered assets in a reorganization proceeding, consideration should be given to the use
of those assets and the purpose of the valuation. The liquidation value of those assets may
be based on their value as part of a going concern.

[Note to the Working Group: The commentary will note that the Insolvency Guide
commentary provides the same rule for all assets, see paragraph 66, part two, chapter II,
section B.]

Insolvency Guide recommendations
Secured claims

(172) The insolvency law should specify whether secured creditors are required to submit
claims.

Admission or denial of claims
- Valuation of secured claims

(179) The insolvency law should provide that the insolvency representative may determine
the portion of a secured creditor’s claim that is secured and the portion that is unsecured by
valuing the encumbered asset.

Secured claims

(188) The insolvency law should specify that secured claims should be satisfied from the
encumbered asset in liquidation or pursuant to a reorganization plan, subject to claims that
are superior in priority to the secured claim, if any. Claims superior in priority to secured
claims should be minimized and clearly set forth in the insolvency law. To the extent that
the value of the encumbered asset is insufficient to satisfy the secured creditor’s claim, the
secured creditor may participate as an ordinary unsecured creditor.

Draft additional recommendations
Priority of a security right in insolvency proceedings

L The insolvency law should specify that, if a security right is entitled to priority
under law other than the insolvency law, that priority continues unimpaired in insolvency
proceedings except if, pursuant to the insolvency law, another claim is given priority. Such
exceptions should be minimal and clearly set forth in the insolvency law. This
recommendation is subject to Recommendation 88 of the Insolvency Guide.

[Note to the Working Group: The commentary will provide examples of exceptions,
such as post-commencement priority financings and privileged claims.]
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Effect of a subordination agreement in insolvency proceedings

J. The insolvency law should provide that, if a holder of a security right in an asset of
the insolvency estate has subordinated its priority unilaterally or by agreement in favour of
any existing or future competing claimant, such subordination is binding in insolvency
proceedings with respect to the grantor.

[Note to the Working Group: See recommendation 85 (see WP.21/Add.1), which sets
forth the general rule on subordination applicable in the absence of insolvency
proceedings.|

Impact of insolvency on conflict-of-laws rules

K.  The law should provide that, notwithstanding the commencement of an insolvency
proceeding, the creation, effectiveness against third parties, priority and enforcement of a
security right are governed by the law that would be applicable in the absence of the
insolvency proceeding. This recommendation does not affect the application of any
insolvency rules, including any rules relating to avoidance, priority, or enforcement of
security rights.

[Note to the Working Group: The commentary will clarify the relationship among
this recommendation and recommendations 30 and 31 of the Insolvency Guide. The
commentary will also explain that this recommendation refers to insolvency rules without
regard to whether they are characterized for any purpose as procedural, substantive,
Jurisdictional or otherwise.]
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Recommendations of the draft Legislative Guide on Secured Transactions
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X. Acquisition financing devices

Purpose

The purpose of the provisions of the law on acquisition financing devices (sales with
a retention of title arrangement, purchase-money security devices and financial leases) is
to:

(a)  Recognize the importance of acquisition financing as a source of affordable
credit, in particular for small- and medium-size businesses; and

(b) Provide for equal treatment of all providers of acquisition financing, by
subjecting them to the rules governing security rights or to [a different but equivalent set of
rules] [certain of the rules governing security rights].

Equivalence of acquisition financing devices to security rights

125. The law should treat acquisition rights arising under transactions, such as sales with
retention of title arrangements, purchase-money lending arrangements and financial leases,
as security rights by including such rights within the definition of “security rights” and,
thus, applying the rules governing security rights to these rights directly (“unitary
approach”). Alternatively, the law might exclude such rights (or some of them) from the
definition of “security rights”, but subject them to [a different but equivalent set of rules]
[certain of the rules governing security rights] (“non-unitary approach”). In either case, the
recommendations applicable to acquisition security rights should apply, as supplemented
by the recommendations applicable to non-acquisition security rights.

Creation of acquisition security rights

126. The law should specify that a security right is created by agreement between the
buyer, grantor or financial lessee (hereinafter referred to as “the grantor”) and the seller,
secured creditor or financial lessor (hereinafter referred to as “the acquisition financier”)
which is in writing and evidences the intent of the grantor to grant a security right or is
accompanied by delivery of possession pursuant to the agreement and in accordance with
recommendation 9. Writing includes a purchase order, invoice, general terms and
conditions and the like. It also includes an electronic communication if the information
contained therein is accessible so as to be usable for subsequent reference (see article 6 of
the UNCITRAL Model Law on Electronic Commerce).



Part Two. Studies and reports on specific subjects

135

[Note to the Working Group: Recommendation 126 is based on recommendation 8
(see A/CN.9/WG.VI/WP.21) and is, in essence, consistent with the previous version of this
recommendation (see A/CN.9/WG.VI/WP.17/4dd.1, Rec. 2). The Working Group may wish
to include a note to States that prefer to follow a non-unitary approach that could read
along the following lines: “States that prefer to follow a non-unitary approach may wish to
maintain the specific terminology (e.g. buyer, seller, financial lessee, financial lessor,
etc.).”]

Effectiveness of acquisition security rights against third parties

127. The law should provide that, in order for a non-possessory acquisition security right
to be effective against third parties, the acquisition financier has to register a notice
covering its right in the relevant security rights registry. If the acquisition financier
registers the notice not later than [specify a short time period, such as 20 or 30 days] from
the time of actual delivery of the goods to the grantor, the right should also be effective
against third parties whose rights arose between the time the acquisition security right was
created and its registration. If the acquisition financier registers the notice after the
expiration of that period, the acquisition security right is effective against third parties
from the time the notice is registered.

Exceptions to the principle of registration

128. The law should provide that non-possessory acquisition security rights in consumer
goods with resale value, such as motor vehicles, trailers, boats and aircraft, are effective
against third parties when they are created and need not be registered in the security rights
registry.

Priority of acquisition security rights over pre-registered non-acquisition security
rights in future goods other than inventory

129. In the case of goods other than inventory, the law should provide that an acquisition
security right has priority over a pre-registered security right in the same goods (even if a
notice covering that pre-registered security right was registered in the security rights
registry before the acquisition security right was registered) if: (i) the acquisition financier
retains actual possession of the goods; (ii) notice of the acquisition security right was
registered within a period of [the same number of days specified in recommendation 127]
from the actual delivery of the goods to the grantor; or (iii) the acquisition security right
became effective against third parties under recommendation 128 at the time it was
created.

Priority of acquisition security rights over pre-registered non-acquisition security
rights in future inventory

130. The law should provide that an acquisition security right has priority over a
pre-registered security right in the grantor’s inventory (even if that pre-registered right
became effective against third parties before the acquisition security right became effective
against third parties) if: (i) the acquisition financier retains actual possession of the goods;
or (ii) before actual delivery of the inventory to the grantor, the acquisition financier:
(a) registers a notice covering its right in the relevant security rights registry; and
(b) notifies the holder of the pre-registered security right in writing that the acquisition
financier intends to enter into one or more transactions pursuant to which that person will
have a higher-ranking acquisition security right with respect to the additional inventory of
the grantor described in the notification.
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131. The law should provide that notification to holders of pre-registered security rights
may cover multiple acquisition transactions between the same parties. However, the
notification should be effective only for acquisition security rights created within a period
of [specify time, such as five years] after the notification is given.

Cross-collateralization

132. The law should provide that an acquisition security right is subject to the
recommendations in this Chapter regarding effectiveness against third parties and priority
even if the acquisition financier: (i) also has a security right in the goods securing
non-acquisition obligations of the grantor; or (ii) has a security right in other assets of the
grantor securing the payment obligation relating to the acquisition security right.

Priority of acquisition security rights in proceeds of inventory

133. The law should provide that the priority, provided under recommendation 130, for an
acquisition security right in inventory over a pre-registered security right in the same
goods applies to the proceeds of such inventory, provided that the acquisition financier
notified pre-registered financiers with a security right in assets of the same kind as the
proceeds.

Enforcement

134.

Unitary approach

The law should provide that, in the case of default on the part of the grantor, the
acquisition financier is entitled to repossess and dispose of the goods subject to the same
rules applicable to security rights generally.

Non-unitary approach

The law should provide that, in the case of default on the part of the buyer, grantor or
financial lessee, the seller, purchase-money secured creditor or financial lessor has, to the
maximum extent possible, the same rights and remedies as the holder of a security right.

Insolvency

[Note to the Working Group: See recommendations A and B in the recommendations
of this Guide on Insolvency:

Unitary approach

A. The insolvency law should provide that, in the case of the insolvency proceedings of
the grantor, the acquisition financier has the rights and duties of a holder of a security
right.

Non-unitary approach

B.  [The insolvency law should provide that, in the case of insolvency proceedings with
respect to a buyer under a title retention arrangement, a grantor or a financial lessee, the
seller, purchase-money lender or financial lessor has the rights and duties of a holder of a
security right.] [The insolvency law should provide that, in the case of insolvency
proceedings with respect to a buyer under a title retention arrangement, a grantor or a
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financial lessee, the seller or financial lessor has the rights and duties of a third-party
owner of the asset under the UNCITRAL Legislative Guide on Insolvency Law.]

[Note to the Working Group: The two alternatives in recommendation B reflect
different approaches that States may take with respect to the extent acquisition financing

devices will be treated fully or only to some extent in the same way as purchase-money
security rights.]

Conflict of laws

135. The law should provide that the conflict-of-laws recommendation apply to
acquisition financing devices with the exception of recommendation 137.
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XL
XII.

A/CN.Y/WG.VI/WP.21/Add.5
Recommendations of the draft Legislative Guide on Secured Transactions

ADDENDUM

CONTENTS

Recommendations

Conflict of 1Jaws . . . .. ...

TranSition . . ... ...

XI. Conflict of laws™

Purpose

The purpose of conflict-of-laws rules is to determine the law applicable to each of
the following issues: the creation of a security right; the pre-default rights and obligations
between the secured creditor and the grantor; the effectiveness of a security right against
third parties; the priority of a security right over the rights of competing claimants; and the
enforcement of a security right.

These rules should also be applicable, as appropriate, to rights that are not classified
as “security rights” but which fulfil a similar economic function and are susceptible of
competing with security rights, such as the rights of a transferee of receivables, a supplier
of goods who retains title to the goods in a retention-of-title arrangement or a financial
lessor.

[Note to the Working Group: The Working Group may wish to note that the words
“as appropriate” are intended to provide some flexibility for States following a non-
unitary approach as to the manner in which they might assimilate acquisition financing
devices to security devices (see A/CN.9/574, para. 34). The Working Group may also wish
to recall that the words “between the parties” had been added after the word “creation”
to clarify the distinction made in the Guide between “effectiveness between the parties”
and “effectiveness against third parties”. However, there are no two types or two times of
creation, but only two types of effectiveness. Therefore, the recommendations no longer
refer to creation “as between the parties”. The Working Group may wish to include a
footnote to the first paragraph of the purpose section that “The meaning of these terms is
elaborated in chapters IV, V, VI, VII and VIII respectively”.]

Security rights in tangible property

136. The law should provide that the creation, the effectiveness against third parties and
the priority over the rights of competing claimants of a security right in tangible property
are governed by the law of the State in which the encumbered asset is located (for goods in
transit and export goods, see also recommendation 142). However, with respect to security
rights in tangible property of a type ordinarily used in more than one State, the law should

* Recommendations prepared in close cooperation with the Hague Conference on Private
International Law.

136-149
150-158

Page
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provide that such issues are governed by the law of the State in which the grantor is
located.

[Note to the Working Group: The Working Group may wish to consider that
recommendation 136 should apply to negotiable documents. As to negotiable
instruments, the Working Group may wish to consider whether recommendation 136
should apply, except to the extent they are subject to a non-possessory security right in
which case recommendation 137 should apply.]

Security rights in intangible property

137. The law should provide that the creation, the effectiveness against third parties and
the priority over the rights of competing claimants of a security right in intangible property
are governed by the law of the State in which the grantor is located.

Security rights in proceeds from a drawing under an independent undertaking
138. [The law should provide that:

(a) Subject to subparagraphs (b) and (c), the creation, the effectiveness against
third parties, the priority over the rights of competing claimants and the enforcement of a
security right in the proceeds from a drawing under an independent undertaking are
governed by the law of the State in which the grantor is located;

(b) To the extent that payment is sought from the issuer/guarantor or nominated
person or made under an acknowledgement by the issuer/guarantor or nominated person,
the effectiveness against third parties, the priority over the rights of competing claimants
and the enforcement of a security right in the proceeds from a drawing under an
independent undertaking are governed by the law of the State where the [relevant branch
of the] payor of the proceeds is located; and

(¢) The rights and duties of an issuer/guarantor or nominated person to act or not
act on a request for an acknowledgement of an assignment of proceeds or on an
acknowledgement made by it are governed by the law that is chosen in that person’s
acknowledgement or, absent an acknowledgement or a choice of law therein, by the law of
the State in which that person is located and without regard to the law governing the
independent undertaking itself.]

[Note to the Working Group: The Working Group may wish to consider whether:
(i) subparagraph (a) is necessary as it repeats the rule in recommendation 137;
(ii) subparagraph (b) is necessary as it deals with the issue of account debtor protection
addressed in recommendation 147, (iii) subparagraph (c) is necessary since it deals with a
contractual matter. The Working Group may also wish to specify the meaning of location
of a person for the purposes of this recommendation. ]

Security rights in bank accounts

139. [Except as otherwise provided in recommendation 140,] the law should provide that
the creation, the effectiveness against third parties, the priority over the rights of
competing claimants, the rights and duties of the depositary bank with respect to the
security right and the enforcement of the security right in a bank account are governed by
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Alternative A

the law of the State expressly stated in the account agreement as the State whose law
governs the account agreement or, if the account agreement expressly provides that
another law is applicable to all such issues, that other law. However, the law
designated in this recommendation applies only if the depositary bank has, at the
time of the account agreement, an office in that State which is engaged in the regular
activity of maintaining bank accounts.

[Note to the Working Group: Alternative A is based on article 4.1 of the Hague
Convention on the Law Applicable to Certain Rights in Respect of Securities Held With An
Intermediary, “the Hague Convention”.]

139 bis. If the applicable law is not determined under recommendation 139, but it is
expressly and unambiguously stated in a written account agreement that the bank entered
into the account agreement through a particular office, the law should provide that the law
applicable to all the issues specified in recommendation 139 is the law in force in the State
in which that office was then located, provided that such office then satisfied the condition
specified in the second sentence of recommendation 139.

[Note to the Working Group: This recommendation is based on article 5.1 of the
Hague Convention.]

139 ter. If the applicable law is not determined under recommendation 139 or 139 bis, that
law is the law in force in the State under whose law the depositary bank is incorporated or
otherwise organized at the time the written account agreement is entered into or, if there is
no such agreement, at the time the bank account was opened.

[Note to the Working Group: This recommendation is based on article 5.2 of the
Hague Convention.]

139 quater. If the applicable law is not determined under any of recommendations 139,
139 bis or 139 ter, that law is the law in force in the State in which the depositary bank has
its place of business, or, if the depositary bank has more than one place of business, its
principal place of business, at the time the written account agreement is entered into or, if
there is no such agreement, at the time the bank account was opened.

[Note to the Working Group: This recommendation is based on article 5.3 of the
Hague Convention.]

Alternative B

Same as alternative A but without recommendations 139 bis, 139 ter and 139 quater
which could be replaced by language along the following lines: “If the applicable
law is not determined under recommendation 139, the law should specify fallback
rules based on article 5 of the Hague Convention.”

[Note to the Working Group: Alternative B is a simplified version of alternative A.
The commentary could include the detailed fallback rules of the Hague Convention with
sufficient explanation. A variation of alternative B would be to leave out of the
recommendation any reference to fallback rules but instead to include and explain them
sufficiently in the commentary.]

Alternative C

the law of the State [with the closest connection to the depositary bank with which]
[where] the bank account is held.
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[Note to the Working Group: Alternative C has been added at the request of the
Working Group (see A/CN.9/574, para. 80). It is based on the assumption that the location
of a bank account can be easily determined (for example, through an international bank
account number which contains both the account number and the code of the bank with
which the account is held.]

140. [If the State in which the grantor is located recognizes registration as a method of
achieving effectiveness against third parties of a security right in a bank account, the law
of that State determines the effectiveness against third parties of a security right in a bank
account achieved by registration.]

[Note to the Working Group: As requested by the Working Group (see A/CN.9/574,
para. 80), recommendation 140 has been added within square brackets. This
recommendation would supplement recommendation 139 (regardless of which alternative
is adopted) to provide that, if the State in which the grantor is located recognizes
registration as a method of achieving third-party effectiveness, the effectiveness against
third parties of a security right in a bank account achieved by registration would be
governed by the law of the State in which the grantor is located. If adopted, this suggestion
would, under those circumstances, enable a secured creditor to register a security right in
a bank account in the same State in which it registers a security right in other intangible
property. Recommendation 140 applies only to third-party effectiveness achieved by
registration. Third-party effectiveness achieved by control or any other method would be
governed by the law designated in recommendation 139 (under recommendation 63 in
A/CN.9/WG.VI/WP.21/Add.1, a security right in a bank account made effective against
third parties achieved by control has priority over a security right in a bank account made
effective against third parties by registration).]

Proceeds
141. The law should provide that:

(a) The creation of a security right in proceeds is governed by the law governing
the creation of the security right in the original encumbered asset from which the proceeds
arose; and

(b) The effectiveness against third parties and the priority over the rights of
competing claimants of a security right in proceeds are governed by the same law as the
law governing the effectiveness against third parties and the priority over the rights of
competing claimants of a security right in original encumbered assets of the same kind as
the proceeds.

Goods in transit and export goods

142. The law should provide that a security right in tangible property (other than
negotiable instruments or negotiable documents) in transit or to be exported from the State
in which it is located at the time of the creation of the security right may also be created
and made effective against third parties under the law of the State of the ultimate
destination, provided that the property reaches that State within a specified short time
period after the time of creation of the security right.

[Note to the Working Group: As they provided for the application of the same law,
the recommendations on goods in transit and export goods have been merged. The
Working Group may wish to consider whether recommendation 142 should apply to all
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types of “tangible property”, a term defined in the Guide to include negotiable instruments
and negotiable documents.]

Meaning of “location” of the grantor

143. The law should provide that, for the purposes of the recommendations in this
chapter, the grantor is located in the State in which it has its place of business. If the
grantor has a place of business in more than one State, the grantor’s place of business is
that place where the central administration of the grantor is exercised. If the grantor does
not have a place of business, reference is to be made to the habitual residence of the
grantor.

Relevant time when determining location

144. The law should provide that references to the location of the assets or of the grantor
in the recommendations in this chapter refer, for creation issues, to that location at the time
of the creation of the security right and, for third-party effectiveness and priority issues, to
that location at the time the issue arises.

[Note to the Working Group: Under recommendation 144, in the event of a change
in the location of the assets or the grantor (as the case may be) after creation of a security
right, third-party effectiveness and priority of the security right are governed by the law of
the State in which the assets or the grantor are currently located even if all the competing
claims were also created before the relocation. The Working Group may wish to consider
whether an exception should be introduced pursuant to which such priority disputes would
continue to be governed by the law of the original location provided that the secured
creditor has taken whatever steps are necessary under that law to make its security right
effective against third parties.]

Continued third-party effectiveness upon change of location

145. The law should provide that, if a security right in encumbered assets is effective
against third parties under the law of a State other than the enacting State and the location
of the encumbered assets or the grantor (as relevant under the recommendations in this
chapter) changes to the enacting State, the security right continues to be effective against
third parties under the law of the enacting State for a period of [to be specified] days after
the location of the encumbered assets or the grantor (as relevant under the
recommendations in this chapter) has changed to the enacting State. If the requirements of
the enacting State to make the security right effective against third parties are satisfied
prior to the end of that period, the security right continues to be effective against third
parties thereafter under the law of the enacting State.

[Note to the Working Group: For the purpose of clarifying the application of
recommendation 145 in the context of a priority dispute, the Working Group may wish to
consider adding the following text at the end of recommendation 145: *, and, in
determining priority under the law of the enacting State, for the purposes of any rule in
which time of registration or other method of achieving third-party effectiveness is
relevant, that time is the time at which that event occurred under the law of that other

State”.]
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Renvoi

146. The law should provide that the reference to “the law” of another State as the law
governing an issue refers to the law in force in that State other than its conflict-of-laws
rules.

Law governing the rights and obligations of the grantor and the secured creditor

147. The law should provide that the mutual rights and obligations of the grantor and the
secured creditor [with respect to the security right] [, whether] arising from the security
agreement [or by law,] are governed by the law chosen by them [and, in the absence of a
choice of law, by the law governing the security agreement] [of the State in which the
grantor is located at the time the security right was created].

[Note to the Working Group: The Working Group may wish to note that
three changes are proposed to recommendation 147, which is based on article 28 of the
United Nations Assignment Convention. The phrase “with respect to the security right”
aligns the scope of this provision to the subject matter of the Guide, by making the rule
applicable to the parties’ rights and obligations that relate to the security right. The
addition of “by law” makes the rule applicable to rights and obligations relating to the
security right which, although originating from the creation of the security right (and in
this sense having an origin in the security agreement), arise from law in that they are not
expressly or impliedly dealt with in the security agreement but become part of the security
right as a matter of law. If this phrase is not added, the Guide provides no conflict-of-laws
rule to determine which State’s law governs this class of rights and obligations. An
example would be the nature and extent of the secured party’s duty to care for the
collateral while it is in its possession, an obligation not strictly arising from the security
agreement but part of the security right as a matter of law. As to the fallback rule
applicable in the absence of a choice of law by the parties, recommendation 147 presents
three alternatives. The first alternative is to provide no fallback rule on the assumption
that one would not be needed since in most cases parties to secured transactions would
include a choice-of-law clause in their agreements. The second alternative would be to
align the law applicable to the rights and obligations of the parties with the law applicable
to the purely contractual rights and obligations, an approach that would most likely be in
line with the expectations of the parties. The third alternative refers to the grantor’s
location (which might or might not be the connecting factor under the second alternative).
This third alternative might appear to provide more certainty; it might result in different
laws governing the rights and obligations of the parties covered by recommendation 147
and the purely contractual rights and obligations of the parties.]

Law governing the rights and obligations of the account debtor and the assignee

148. The law should provide that the relationship between an account debtor and the
assignee of an assigned receivable, and between the transferee and the obligor under a
negotiable instrument, the conditions under which an assignment of a receivable can be
invoked against the account debtor or the obligor under a negotiable instrument and the
determination of whether the account debtor’s or obligor’s obligations have been
discharged are governed by the law governing the receivable or the negotiable instrument.

[Note to the Working Group: The purpose of this recommendation is to avoid any
implication that recommendation 149, which deals with the law governing enforcement of
the security right against the grantor, determines the law governing enforcement by the
secured creditor against the account debtor of an assigned receivable (or the obligor
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under a negotiable instrument). However, recommendation 148, which is based on
article 29 of the United Nations Assignment Convention, applies to the entire relationship
between the account debtor of an assigned receivable or the obligor under a negotiable
instrument and the secured creditor, matters including but not limited to enforcement. ]

Enforcement matters

149. The law should provide that:

Alternative A

Matters affecting the enforcement of a security right outside insolvency proceedings
are governed by the law of the State where enforcement takes place.

Alternative B

Matters affecting the enforcement of a security right outside insolvency proceedings
are governed by the law governing the security agreement [determined in accordance with
recommendation 147]. However:

(a) A secured creditor may take possession of tangible encumbered assets without
the consent of the person in possession of them only in accordance with the law of the
State in which those assets are located at the time the secured creditor takes possession of
them,;

(b) A forum may apply those provisions of its own law which, irrespective of rules
of conflict of laws, must be applied even to international situations; and

(c) The application of the law determined under the first sentence of this
recommendation may be refused by the forum only if the effects of its application would
be manifestly contrary to the public policy of the forum.

[Note to the Working Group: Subparagraphs (b) and (c) are derived from article 11
of the Hague Convention. Subparagraph (c) refers only to the first sentence of this
recommendation and not to subparagraph (a) as parties to the security agreement and
third parties in the State in which the encumbered assets are located should always be able
to rely on and be protected by the law of the place where the repossession of tangible
encumbered assets occurs to govern such conduct and the lex fori should not override the
lex situs.]

Impact of insolvency on conflict-of-laws rules

[Note to the Working Group: See recommendation K and note in the
recommendations of this Guide on Insolvency, A/CN.9/WG.VI/WP.21/Add.3, which read as
follows: “The law should provide that, notwithstanding the commencement of an
insolvency proceeding, the creation, effectiveness against third parties, priority and
enforcement of a security right are governed by the law that would be applicable in the
absence of the insolvency proceeding. This recommendation does not affect the application
of any insolvency rules, including any rules relating to avoidance, priority or enforcement
of security rights.

[Note to the Working Group: See also recommendations 30 and 31 of the Insolvency
Guide. The commentary will clarify the relation between this recommendation, on the one
hand, and recommendations 30 and 31 of the Insolvency Guide on the other hand. The
commentary will also explain that this recommendation covers procedural, substantive,
Jurisdictional, etc., rules.]”]
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XII.

Multi-unit States

[Note to the Working Group: The Working Group may wish to consider whether an
additional recommendation is needed to provide for the application of the
recommendations in this chapter in a Multi-unit State.]

Transition

Purpose

The purpose of transition provisions of the law is to provide a fair and efficient
transition from the regime before the enactment of the law to the regime after the
enactment of the law.

Effective date

150. The law should specify a date or a mechanism by which a date may be specified,
subsequent to its enactment, as of which it will enter into force (the “effective date”) in
view of:

(a) The impact of the effective date on credit decisions and in particular the
maximization of benefits to be derived from the law;

(b) The necessary regulatory, institutional, educational and other arrangements or
infrastructure improvements to be made by the State; the status of the pre-existing law and
other infrastructure;

(c) The harmonization of the law with other legislation; and

(d) The content of constitutional rules with respect to pre-effective date
transactions; and standard or convenient practice for the entry into force of legislation (e.g.
on the first day of a month); and

() The need to give affected persons sufficient time to prepare for the law.

Transition period

151. The law should provide a period of time after the effective date (the “transition
period”), during which creditors with security rights effective against the grantor and third
parties under the previous regime may take steps to assure that those rights are effective
against the grantor and third parties under the law. If those steps are taken during the
transition period, the law should provide that the effectiveness of the creditor’s rights
against those parties is continuous.

Priority
152. The law should provide clear rules for resolving:

(a) Which law applies to the priority between post-effective date security rights;

(b)  Which law applies to the priority between pre-effective date security rights;
and

(c) Which law applies to the priority between pre-effective date and post-effective
date security rights.
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153. The law should provide that priority between post-effective date security rights is
governed by the law.

154. The law should provide generally that priority between pre-effective date security
rights is governed by the former legal regime. The law should also provide, however, that
application of those former rules will occur only if no event occurs after the effective date
that would have changed the priority under the former regime. If such an event occurs, the
law should determine priority.

155. With respect to priority between pre-effective date security rights and post-effective
date security rights, the law should provide that it will apply as long as the holder of a pre-
effective date right may, during the transition period, ensure priority under the law by
taking whatever steps are necessary under the law. During the transition period, the
priority of the pre-effective date right should continue as though the law had not become
effective. If the appropriate steps are taken during the transition period, the holder of the
pre-effective date right should have priority to the same extent as would have been the case
had the law been effective at the time of the original transaction and those steps had been
taken at that time.

156. When a dispute is in litigation (or a comparable dispute resolution system) or the
secured creditor has taken steps towards enforcing its rights at the effective date of the law,
the law should specify that it does not apply to the rights and obligations of the parties.

157. The law should deal with the transition from a regime in which no filing is required
to a regime where filing is a condition for ensuring the effectiveness of security rights as
against third parties.

158. The law should ensure that the transition should not entail any cost other than the
nominal cost of registration.
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C. Note by the Secretariat on the draft Legislative Guide
on Secured Transactions, submitted to the Working Group
on Security Interests at its eighth session

(A/CN.9/WG.VI/WP.22 and Add.1) [Original: English]

Background remarks

1. At its thirty-third session in 2000, the Commission considered a report of the
Secretary-General on possible future work in the area of secured credit law (A/CN.9/475).
At that session, the Commission agreed that security interests was an important subject and
had been brought to the attention of the Commission at the right time, in particular in view
of the close link of security interests with the work of the Commission on insolvency law.
It was widely felt that modern secured credit laws could have a significant impact on the
availability and the cost of credit and thus on international trade. It was also widely felt
that modern secured credit laws could alleviate the inequalities in the access to lower-cost
credit between parties in developed countries and parties in developing countries, and in
the share such parties had in the benefits of international trade. A note of caution was
struck, however, in that regard to the effect that such laws needed to strike an appropriate
balance in the treatment of privileged, secured and unsecured creditors so as to become
acceptable to States. It was also stated that, in view of the divergent policies of States, a
flexible approach aimed at the preparation of a set of principles with a guide, rather than a
model law, would be advisable. Furthermore, in order to ensure the optimal benefits from
law reform, including financial-crisis prevention, poverty reduction and facilitation of debt
financing as an engine for economic growth, any effort on security interests would need to
be coordinated with efforts on insolvency law. >

2. At its thirty-fourth session in 2001, the Commission considered a further report by
the Secretariat (A/CN.9/496). At that session, the Commission agreed that work should be
undertaken in view of the beneficial economic impact of a modern secured credit law. It
was stated that experience had shown that deficiencies in that area could have major
negative effects on a country’s economic and financial system. It was also stated that an
effective and predictable legal framework had both short- and long-term macroeconomic
benefits. In the short term, namely, when countries faced crises in their financial sector, an
effective and predictable legal framework was necessary, in particular in terms of
enforcement of financial claims, to assist the banks and other financial institutions in
controlling the deterioration of their claims through quick enforcement mechanisms and to
facilitate corporate restructuring by providing a vehicle that would create incentives for
interim financing. In the longer term, a flexible and effective legal framework for security
rights could serve as a useful tool to increase economic growth. Indeed, without access to
affordable credit, economic growth, competitiveness and international trade could not be
fostered, with enterprises being prevented from expanding to meet their full potential.©

3. While some concerns were expressed with respect to the feasibility of work in the
field of secured credit law, the Commission noted that those concerns were not widely

5 Official Records of the General Assembly, Fifty-fifth Session, Supplement No. 17 (A/55/17),
para. 459.
6 Ibid., Fifty-sixth Session, Supplement No. 17 (A/56/17), para. 351.
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shared and went on to consider the scope of work.” It was widely felt that work should
focus on security interests in goods involved in a commercial activity, including inventory.
It was also agreed that securities and intellectual property should not be dealt with. As to
intellectual property, it was stated that there was less need for work in that area, the issues
were extremely complex and any efforts to address them should be coordinated with other
organizations, such as the World Intellectual Property Organization (WIPO).8 As to the
form of work, the Commission considered that a model law might be too rigid and noted
the suggestions made for a set of principles with a legislative guide that would include,
where feasible, model legislative provisions.®

4.  After discussion, the Commission decided to entrust a working group with the task
of developing “an efficient legal regime for security rights in goods involved in a
commercial activity, including inventory, to identify the issues to be addressed, such as the
form of the instrument, the exact scope of the assets that can serve as collateral ...”.10
Emphasizing the importance of the matter and the need to consult with representatives of
the relevant industry and practice, the Commission recommended that a two- to three-day
colloquium be held.!!

5. At its first session (New York, 20-24 May 2002), Working Group VI (Security
Interests) had before it a first, preliminary draft legislative guide on secured transactions,
prepared by the Secretariat (A/CN.9/WG.VI/WP.2 and Add.1-12), a report on an
UNCITRAL-CFA international colloquium, held in Vienna from 20 to 22 March 2002
(A/CN.9/WG.VI/WP.3), and comments by the European Bank for Reconstruction and
Development (EBRD) (A/CN.9/WG.VI/WP.4). At that session, the Working Group
considered chapters I to V and X (A/CN.9/WG.VI/WP.2 and Add.l1-5 and 10), and
requested the Secretariat to revise these chapters (A/CN.9/512, para. 12). At the same
session, the Working Group agreed on the need to ensure, in cooperation with Working
Group V (Insolvency Law), that issues relating to the treatment of security rights in
insolvency proceedings would be addressed consistently with the conclusions of Working
Group V on the intersection of the work of Working Group V and Working Group VI (see
A/CN.9/512, para. 88 and A/CN.9/511, paras. 126-127).

6. At its thirty-fifth session in 2002, the Commission had before it the report of
Working Group VI (Security Interests) on the work of its first session (A/CN.9/512). The
Commission expressed its appreciation to the Working Group for the progress made in its
work. It was widely felt that, with that legislative guide, the Commission had a great
opportunity to assist States in adopting modern secured transactions legislation, which was
generally thought to be a necessary, albeit not sufficient in itself, condition for increasing
access to low-cost credit, thus facilitating the cross-border movement of goods and
services, economic development and ultimately friendly relations among nations.!2

7.  In addition, the feeling was widely shared that the timing of the Commission’s
initiative was most opportune both in view of the relevant legislative initiatives under way
at the national and the international level and in view of the Commission’s own initiative
in the field of insolvency law. In that connection, the Commission noted with particular
satisfaction the efforts undertaken by Working Group V (Insolvency Law) and Working

7 Ibid., paras. 352-354.
8 Ibid., paras. 354-356.
9 Ibid., para. 357.

10 Jbid., para. 358.
11 Ibid., para. 359.
12 Tbid., Fifty-seventh Session, Supplement No. 17 (A/57/17), para. 202.
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Group VI towards coordinating their work on a subject of common interest such as the
treatment of security interests in the case of insolvency proceedings. Strong support was
expressed for such coordination, which was generally thought to be of crucial importance
for providing States with comprehensive and consistent guidance with respect to the
treatment of security interests in insolvency proceedings. The Commission endorsed a
suggestion made to revise the insolvency chapter of the draft legislative guide on secured
transactions in light of the core principles agreed by Working Groups V and VI (see
A/CN.9/511, paras. 126-127 and A/CN.9/512, para. 88). The Commission stressed the
need for continued coordination and requested the secretariat to consider organizing a joint
session of the two Working Groups in December 2002.13

8. After discussion, the Commission confirmed the mandate given to the Working
Group at its thirty-fourth session to develop an efficient legal regime for security interests
in goods, including inventory. The Commission also confirmed that the mandate of the
Working Group should be interpreted widely to ensure an appropriately flexible work
product, which should take the form of a legislative guide.!4

9. At its second session (Vienna, 17-20 December 2002), the Working Group
considered chapters VI, VII and IX (A/CN.9/WG.VI/WP.2 and Add.6, 7 and 9) of the first
preliminary draft guide on secured transactions, prepared by the Secretariat. At that
session, the Working Group requested the Secretariat to prepare revised versions of those
chapters (see A/CN.9/531, para. 15). In conjunction with that session and in accordance
with suggestions made at the first session of the Working Group (see A/CN.9/512,
para. 65), an informal presentation of the registration systems of security rights in movable
property of New Zealand and Norway was held. Immediately before that session, Working
Groups V (Insolvency Law) and VI (Security Interests) held their first joint session
(Vienna, 16-17 December 2002), during which the revised version of former chapter X
(new chapter IX; A/CN.9/WG.VI/WP.6/Add.5) on insolvency was considered. At that
session, the Secretariat was requested to prepare a revised version of that chapter (see
A/CN.9/535, para. 8).

10. At its third session (New York, 3-7 March 2003), the Working Group considered
chapters VIII, XI and XII of the first preliminary draft guide on secured transactions and
chapters II and III of the second version of the draft Guide (A/CN.9/WG.VI/WP.2/Add.8,
A/CN.9/WG.VI/WP.2/Add.11, A/CN.9/WG.VI/WP.2/ Add.12,
A/CN.9/WG.VI/WP.6/Add.2 and A/CN.9/WG.VI/WP.6/Add.3) and requested the
Secretariat to prepare revised versions (A/CN.9/532, para. 13). In conjunction with that
session, an informal presentation was made of the recently completed secured transactions
law in the Slovak Republic, which was supported by the World Bank and by EBRD.

11. At its thirty-sixth session in 2003, the Commission had before it the reports of
Working Group VI (Security Interests) on the work of its second and third sessions
(A/CN.9/531 and A/CN.9/532), as well as the report of the first joint session of Working
Group V and VI (A/CN.9/535). The Commission commended the Working Group for the
progress in its work and expressed its appreciation to Working Group V and Working
Group VI for the coordination of their work in relation to the treatment of security rights in
insolvency proceedings. The Commission also noted with appreciation the presentation of
modern registration systems of security rights in movable property and the plan of the
Secretariat to prepare a paper addressing technical registration-related issues.!3

13 ]bid., para. 203.
14 Tbid., para. 204.
15 1bid., Fifty-eighth Session, Supplement No. 17 (A/58/17), para. 217.
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12. In addition, the Commission emphasized the importance of coordination with
organizations with interest and expertise in the field of secured transactions law, such as
Unidroit, the Hague Conference on Private International Law, the World Bank, the
International Monetary Fund, EBRD and the Asian Development Bank. Reference was
made to the current work of Unidroit on security rights in securities, to the World Bank’s
Principles and Guidelines for Effective Insolvency and Creditor Rights Systems to the
extent they concerned secured transactions, to the Model Law on Secured Transactions and
the Principles of EBRD, to the Asian Development Bank’s Guide to Movables Registries
and to the Inter-American Model Law on Secured Transactions of 2002 prepared by the
Organization of American States. Reference was also made to the need to coordinate with
the Hague Conference with respect to the conflict-of-laws chapter of the draft legislative
guide on secured transactions, in particular with respect to the law applicable to the
enforcement of security rights in the case of insolvency.1¢

13.  With respect to the scope of work, the Commission noted suggestions that the
Working Group should consider covering, in addition to goods (including inventory), trade
receivables, letters of credit, deposit accounts and intellectual property rights in view of
their economic importance as security for credit. As to the substance of the draft legislative
guide, the Commission noted statements that, while the draft guide should discuss various
workable approaches, it should also include recommendations and, that if alternative
recommendations had to be prepared, their relative merits, in particular for developing
countries and for countries with economies in transition, should also be discussed.!”

14. After discussion, the Commission confirmed the mandate given to Working Group
VI at its thirty-fourth session to develop an efficient legal regime for security rights in
goods, including inventory, and its decision at its thirty-fifth session that the mandate
should be interpreted widely to ensure an appropriate work product, which should take the
form of a legislative guide. The Commission also confirmed that it was up to the Working
Group to consider the exact scope of its work and, in particular, whether trade receivables,
letters of credit, deposit accounts and intellectual and industrial property rights should be
covered in the draft legislative guide.!8

15. At its fourth session (Vienna, 8-12 September 2003), the Working Group considered
chapters 1 (Introduction), II (Key Objectives), IV (Creation), IX (Insolvency) and
paragraphs 1 to 41 of chapter VII (Priority), and requested the Secretariat to prepare
revised versions of those chapters (see A/CN.9/543, para. 15).

16. At its fifth session (New York, 22-25 March 2004), the Working Group considered
the summary and recommendations of chapters V (Publicity), VI (Priority), X (Conflicts of
Laws) and requested the Secretariat to prepare revised versions of those chapters (see
A/CN.9/549, para. 16).

17. At their second joint session (New York, 26 and 29 March 2004), Working Groups
V (Insolvency Law) and VI (Security Interests) considered the treatment of security
interests in the draft Legislative Guide on Insolvency Law on the basis of document
A/CN.9/WG.V/WP.71 (see A/CN.9/550, para. 11).

18. At its thirty-seventh session in 2004, the Commission had before it the reports of
Working Group VI (Security Interests) on the work of its fourth and fifth sessions
(A/CN.9/543 and A/CN.9/549), as well as the report of the second joint session of

16 ]bid., para. 218.
17 Ibid., paras. 220-221.
18 Tbid., para. 222.
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Working Groups V and VI (A/CN.9/550). The Commission commended the Working
Group for the progress achieved so far and expressed its appreciation to Working Groups
V and VI for the progress made during their second joint session, at which they had
considered pending issues of common interest.1°

19. In addition, the Commission noted with appreciation the progress made by the
Working Group in the coordination of its work on conflict of laws with the Hague
Conference on Private International Law and in particular the plans for a joint meeting of
experts. The Commission also commended the efforts to coordinate with the International
Institute for the Unification of Private Law (Unidroit), which was preparing a text on
security interests in securities. The Commission also expressed its appreciation for the
coordination with the World Bank, which was preparing principles and guidelines for
effective insolvency and creditor rights systems, and in particular for the agreement that
the World Bank text would form with the draft legislative guide on secured transactions a
single international standard.20

20. The Commission noted with interest that a preliminary consolidated set of
recommendations might be ready by early 2005. The Commission also welcomed the
preparation of additional chapters on various types of asset, such as negotiable instruments
and documents, bank accounts, letters of credit and intellectual property rights. In that
connection, while the importance of those types of asset was generally recognized, it was
stated that including them in the draft guide should not be at the expense of slowing down
work with respect to the core assets within the scope of the draft guide (i.e. goods,
including inventory, and receivables).2!

21.  After discussion, the Commission confirmed the mandate given to Working Group
VI at the thirty-fourth session of the Commission and subsequently confirmed at its thirty-
fifth and thirty-sixth sessions. The Commission also requested the Working Group to
expedite its work so as to submit the draft guide to the Commission for final adoption as
soon as possible and, hopefully, in 2006.22

22. At its sixth session (Vienna, 27 September-1 October 2004), the Working Group
considered chapters I and II (Introduction and key objectives), III (Basic approaches to
security), IV (Creation), V (Effectiveness against third parties), VII (Pre-default rights and
obligations), VIII (Default and enforcement), X (Conflict of laws) and XI (Transition) and
requested the Secretariat to revise those chapters to reflect the deliberations and decisions
of the Working Group (see A/CN.9/570, para. 8). At that session, the Working Group
noted with appreciation that the conflicts-of-laws chapter of the Guide was being prepared
in close cooperation with the Hague Conference on Private International Law
(A/CN.9/570, para. 75).

23. At its seventh session (New York, 24-28 January 2005), the Working Group
considered chapters X (Conflict of laws), XII (Acquisition financing devices) and XVI
(Security rights in bank accounts) and requested the Secretariat to revise those chapters to
reflect the deliberations and decisions of the Working Group (see A/CN.9/574, para. 8).

19 1bid., Fifty-ninth Session, Supplement No. 17 (A/59/17), para. 75.
20 Ibid., para. 76.
21 Ibid., para. 77.
22 Tbid., para. 78.
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Introduction

Purpose

1. The purpose of this Guide is to assist States in the development of modern secured
transactions laws with a view to promoting the availability of low-cost secured credit. The
Guide is intended to be useful to States that do not currently have efficient and effective
secured transactions laws, as well as to States that already have workable laws but wish to
review or modernize them, or to harmonize or coordinate their laws with those of other
States.

2. The Guide is based on the premise that sound secured transactions laws can have
significant economic benefits for States that adopt them, including attracting credit from
domestic and foreign lenders and other credit providers, promoting the development and
growth of domestic businesses (particularly small and medium-size enterprises), and
generally increasing trade. Such laws also benefit consumers by lowering prices for goods
and services and making low-cost consumer credit more readily available. To be effective,
such laws must be supported by efficient and effective judicial systems and other
enforcement mechanisms. They must also be supported by insolvency laws that respect
rights derived from secured transactions laws (see UNCITRAL Legislative Guide on
Insolvency Law).

3. The Guide seeks to rise above differences among legal regimes to suggest pragmatic
and proven solutions that can be accepted and implemented in States having divergent
legal traditions. The focus of the Guide is on developing laws that achieve practical
economic benefits for States that adopt them. While it is possible that States will have to
incur predictable, yet limited, costs to develop and implement these laws, substantial
experience suggests that the resulting short- and long-term benefits to such States should
greatly outweigh the costs.

4, All businesses, whether manufacturers, distributors, service providers or retailers,
require working capital to operate, to grow and to compete successfully in the marketplace.
It is well established, through studies conducted by such organizations as the International
Bank for Reconstruction and Development (the World Bank), the International Monetary
Fund, the Asian Development Bank and the European Bank for Reconstruction and
Development (EBRD), that one of the most effective means of providing working capital
to commercial enterprises is through secured credit.

5. The key to the effectiveness of secured credit is that it allows businesses to use the
value inherent in their assets as a means of reducing risk for the creditor. Risk is reduced
because credit secured by assets gives creditors access to the assets as another source of
payment in the event of non-payment of the secured obligation. As the risk of non-
payment is reduced, the availability of credit increases and the cost of credit falls.

6. A legal system that supports secured credit transactions is critical to reducing the
perceived risks of credit transactions and promoting the availability of secured credit.
Secured credit is more readily available to businesses in States that have efficient and
effective laws that provide for consistent, predictable outcomes for creditors in the event of
non-performance by debtors. On the other hand, in States that do not have efficient and
effective laws, where creditors perceive the legal risks associated with credit transactions
to be high, the cost of credit increases as creditors require increased compensation to
evaluate and assume the increased risk. In some States, the absence of an efficient and
effective secured transactions regime, or of an insolvency law regime under which security
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rights are recognized, has resulted in the virtual elimination of credit for small and
medium-size commercial enterprises, as well as for consumers.

7. By aiding in the cultivation and growth of individual businesses, creating a legal
regime that promotes secured credit can have a positive effect upon the general economic
prosperity of a State. Thus, States that do not have an efficient and effective secured
transactions regime may deny themselves a valuable economic benefit.

8. To best promote the availability of low-cost secured credit, the Guide suggests that
secured transactions laws should be structured to enable businesses to utilize the value
inherent in their property to the maximum extent possible to obtain credit. In this regard,
the Guide adopts two of the most essential concepts of successful secured transactions
laws, the concepts of priority and effectiveness against third parties. The concept of
priority, which allows for the concurrent existence of security rights having different
priority status in the same assets, makes it possible for a business to utilize the value of its
assets to the maximum extent possible by obtaining secured credit from more than one
creditor using the same assets as security with transparent rules allowing each creditor to
know the priority of its security right. The concept of effectiveness against third parties, in
the form of a system allowing, inter alia, the registration of a notice concerning security
rights, is designed to promote legal certainty with regard to the relative priority status of
creditors and thus to reduce the risks and costs associated with secured transactions.

Scope

9.  The Guide deals with consensual security rights. However, it contains references to
non-consensual rights, such as those provided by statute or judicial process, when the same
property is subject to both consensual and non-consensual security rights and the law must
provide for the relative priority of such rights (see A/CN.9/WG.VI/WP.14/Add.1,
paras. 56-61 and 82-85). The primary focus of the Guide is on core commercial assets,
such as commercial goods (inventory and equipment) and trade receivables. However, the
Guide proposes that all types of asset are capable of being the object of a security right,
including all present and future assets of a business, and covers all assets, both tangible
and intangible, with the exception of assets specifically excluded.

10. Real property, securities and wages are types of asset that are subject to an outright
exclusion. Real property (with the exception of fixtures, which are covered by the Guide
and can be subjected to security rights) is excluded as it raises different issues and is
subject to a special title registration system indexed by asset and not by grantor. In
addition, the Guide does not cover security rights in securities as original encumbered
assets because the nature of securities and their importance for the functioning of financial
markets raise a broad range of issues that merit special legislative treatment. The
substantive law issues relating to security and other rights in securities held with an
intermediary are dealt with in a draft Convention being prepared by the International
Institute for the Unification of Private Law (Unidroit). The private international law issues
with respect to that subject matter are not addressed in this Guide since they are dealt with
in the Hague Convention on the Law applicable to Certain Rights in Respect of Securities
(The Hague, December 2002). The Guide is structured in such a way that the State
enacting legislation based on the regime envisaged in the Guide can, at the same time,
implement the texts prepared by Unidroit and the Hague Conference, as well as relevant
texts prepared by UNCITRAL, such as the United Nations Convention on the Assignment
of Receivables in International Trade (New York, December 2001; herein after referred to
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as “the United Nations Assignment Convention”) and the UNCITRAL Legislative Guide
on Insolvency Law.

[Note to the Working Group: The Working Group may wish to consider whether
security rights in directly-held securities, whether certificated or uncertificated, should be
addressed in the Guide. The Working Group may also wish to address the question of
which regime applies to securities as proceeds of types of asset that are within the scope of
the Guide, their special regime or the general regime of the Guide applicable to proceeds.
A related question that the Working Group may wish to address is whether proceeds from
drawings of independent undertakings are subject only to the special rules in the Guide or
also to the rules applicable to proceeds generally. The same question arises with respect to
receivables, negotiable instruments, negotiable documents and bank accounts.]

11.  Security rights in wages are excluded based on the policy of protecting individual
and family life. Any additional exclusions based on competing policy objectives should be
limited in number and in scope, should be clearly stated in the law and should be adopted
only after their potential benefit has been carefully weighed against the social and
economic policy underlying the secured transactions law of promoting the availability of
low-cost credit.

12.  Some assets, such as ships, aircraft [and intellectual property rights] are in whole or
in part subject to special laws. Security rights in such assets are not excluded but, in the
case of any inconsistency between such a special law and secured transactions law, the
special law (e.g. the special registration system) prevails.

13. [In particular, the Guide does not address issues specific to security rights in
intellectual property rights and it does not make recommendations concerning those issues.
However, in developing its secured transactions law, a State should take account of the
increasing importance and economic value of intellectual property assets to companies
seeking to obtain low-cost secured credit. Subject to the limitations discussed in the
following paragraph, the secured transactions law would apply to security interests in
intellectual property rights.

14.  When adopting a secured transaction regime, a State should take into account the
particular characteristics of, and national laws applicable to, intellectual property, as well
as the State’s obligations under international intellectual property treaties, conventions and
other international agreements. Accordingly, when implementing the recommendations of
the Guide, a State should give careful consideration to situations in which the existing
legal regime and characteristics of intellectual property are sufficiently unique as to justify
the adjustment of those recommendations when the encumbered assets include intellectual
property rights. If upon examination there is found to be a direct inconsistency between the
State’s intellectual property laws or obligations under intellectual property treaties,
conventions and other international agreements, in particular insofar as they establish a
rule for the creation, effectiveness against third parties, priority or enforcement of security
rights in intellectual property, then the State’s secured transactions law should provide that
the intellectual property laws and obligations will govern such issues to the extent of any
inconsistency.]

[Note to the Working Group: The Working Group may wish to note that references to
negotiable instruments, negotiable documents, intellectual property rights and proceeds
from drawings under independent undertakings appear within square brackets pending a
decision of the Working Group as to whether they should be included in the Guide. After
all of the substantive recommendations of the Guide have been completed, the Working
Group may wish to align the recommendations on scope with the substantive
recommendations. |
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15. The Guide stresses the need to enable a grantor to create security rights not only in
its existing assets but also in its future assets (i.e. assets acquired or created after the
conclusion of the security agreement), without requiring the grantor or secured creditor to
execute any additional documents or to take any additional action at the time such assets
are acquired or created. This approach is consistent, for example, with the United Nations
Assignment Convention, which provides for the creation of security rights in future
receivables without requiring any additional steps to be taken. In addition, the Guide
recommends recognition of a security right in all existing and future assets of a business
grantor through a single security agreement such as already exists in some legal systems as
an “enterprise mortgage” or as a combination of fixed and floating charges.

16. The Guide also recommends that a broad range of obligations, monetary and non-
monetary may be secured, and that both physical and legal persons may be parties to a
secured transaction, including consumers, subject to consumer-protection laws. In
addition, the Guide is intended to cover a broad range of transactions that serve security
functions, including those related to possessory and non-possessory security rights, as well
as transactions not denominated as secured transactions (such as retention of title, transfer
of title for security purposes, assignment of receivables for security purposes, financial
leases, and sale and leaseback transactions and the like).

17. The legal regime envisaged in the Guide is a purely domestic regime. The
recommendations of the Guide are addressed to national legislators considering reform of
domestic secured transactions laws. However, because secured transactions often involve
parties and assets located in different jurisdictions, the Guide also seeks to address the
recognition of security rights and title-based security devices, such as retention of title and
financial leases, effectively created in other jurisdictions. This would represent a marked
improvement for the holders of those rights over the laws currently in effect in many
States, under which such rights often are lost once an encumbered asset is transported
across national borders, and would go far toward encouraging creditors to extend credit in
cross-border transactions (see A/CN.9/WG.VI/WP.14/Add.4, paras. 21-25).

18. Throughout, the Guide seeks to establish a balance among the interests of debtors,
creditors (whether secured, privileged or unsecured), affected third persons, buyers and
other transferees, and the State. In so doing, the Guide adopts the premise, supported by
substantial empirical evidence, that all creditors will accept such a balanced approach, and
will thereby be encouraged to extend credit, as long as the laws (and supporting legal and
governmental infrastructure) are effective to enable the creditors to assess their risks with a
high level of predictability and with confidence that they will ultimately realize the
economic value of the encumbered assets. Essential to this balance is a close coordination
between the secured transactions and insolvency law regimes, including provisions
pertaining to the treatment of security rights in the event of a reorganization or liquidation
of a business. Additionally, certain debtors, such as consumer debtors, require additional
protections. Thus, although the regime envisioned by the Guide will apply to many forms
of consumer transactions, it is not intended to override consumer-protection laws or to
discuss consumer-protection policies, since this matter does not lend itself to unification.

19. In the same spirit, the Guide also addresses concerns that have been expressed with
respect to secured credit. One such concern is that providing a creditor with a priority
claim to all or substantially all of a person’s assets may appear to limit the ability of that
person to obtain financing from other sources. Another concern is the potential ability of a
secured creditor to exercise influence over a business, to the extent that the creditor may
seize, or threaten seizure of, the encumbered assets of that business upon default. Yet
another concern is that in some cases secured creditors may take most or all of a person’s
assets in the case of insolvency and leave little for unsecured creditors, some of whom are
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not in a position to bargain for a security right in those assets. The Guide discusses these
concerns and, in those situations where the concerns appear to have merit, suggests
solutions.

20. The Guide builds on the work of UNCITRAL and other organizations. Such work
includes: the United Nations Assignment Convention; the UNCITRAL Legislative Guide
on Insolvency Law; the Convention on International Interests in Mobile Equipment,
approved in November 2001; the EBRD Model Law on Secured Transactions, completed
in 1994; the EBRD General principles of a modern secured transactions law, completed in
1997; the study on Secured Transactions Law Reform in Asia, prepared by the Asian
Development Bank in 2000; the Organization of American States (OAS) Model
Inter-American Law on Secured Transactions, prepared in 2002; and the OHADA
Uniform Act Organizing Securities, prepared in 1997 [...].

Terminology

21. This Guide adopts terminology to express the concepts that underlie an effective
secured transactions regime. The terms used are not drawn from any particular legal
system. Even when a particular term appears to be the same as that found in a particular
national law, the meaning given to the term may differ. This approach is taken to provide
readers with a common vocabulary and conceptual framework and to encourage
harmonization of the law governing security rights. The following paragraphs therefore
identify the principal terms used and the core meaning given to them in this Guide. The
meaning of those terms is further refined when they are used in subsequent chapters. Those
chapters also define and use additional terms.

(a)  “Security right” means a consensual property right in movable property and
fixtures that secures payment or other performance of one or more obligations.

(b)  “Acquisition security right” means a security right in an asset that secures the
obligation to pay any unpaid portion of the purchase price of the asset or other obligation
incurred to enable the grantor to acquire the asset. Acquisition security rights include those
that are denominated as security rights, as well as those that are denominated as retention
of title, arrangements and financial leases.

(¢)  “Secured obligation” means the obligation secured by a security right.
(d)  “Secured creditor” means a creditor that has a security right.

(e)  “Debtor” means a person that owes performance of the secured obligation
[and includes secondary obligors, such as guarantors of a secured obligation]. The debtor
may or may not be the person that grants the security right to a secured creditor (see
grantor).

€3} “Grantor” means a person that creates a security right in one or more of its
assets in favour of a secured creditor to secure either its own obligation or that of another
person (see debtor).

(g)  “Security agreement” means an agreement between a grantor and a creditor,
in whatever form or terminology, that creates a security right.

(h)  “Encumbered asset” means property that is subject to a security right. The
property may be tangible or intangible. Each of these two general types of property
includes various categories, some of which fall within particular defined terms used in the
Guide.
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(1) “Tangibles” means all forms of corporeal movable property. Among the
categories of tangibles are inventory, equipment, fixtures, negotiable instruments and
negotiable documents.

) “Inventory” means a stock of tangibles (other than negotiable instruments and
negotiable documents) held for sale or lease in the ordinary course of business and also
raw and semi-processed materials (work-in-process).

(k)  “Equipment” means tangibles (other than negotiable instruments, negotiable
documents and inventory), used by a person in the operation of its business.

)] “Fixtures in immovables” means tangibles (other than negotiable instruments
and negotiable documents), that can become subject to separate security rights even though
they are so closely attached to or associated with immovable property as to be treated as
immovable property under the law of the State where the immovable property is located.
“Fixtures in movables” means tangibles (other than negotiable instruments and negotiable
documents) that can become subject to separate security rights even though they are
closely associated with other movable property, without however losing their identity.
“Mass or product” means tangibles (other than negotiable instruments or documents) that
are so closely associated with each other that they cannot become subject to separate
security rights.

(m) “Intangibles” means all forms of movable property other than tangibles.
Among the categories of intangibles are claims and receivables.

(n)  “Claim” means a right to the performance of a non-monetary obligation other
than a right in tangibles under a negotiable document.

(o)  “Receivable” means a right to the payment of a monetary obligation,
excluding, however, rights to payment evidenced by a negotiable instrument, the
obligation to pay under an independent undertaking and the obligation of a bank to pay
with respect to a bank account.

(p)  “Assignment” means the creation of a security right in a receivable or the
transfer of a receivable, whether the transfer is for security purposes or is an [absolute]
[outright] transfer. [Note to the Working Group: Article 2 (a) of the United Nations
Assignment Convention. ]

(@)  “Assignor” means the person that makes an assignment of a receivable. [Note
to the Working Group: Article 2 (a) of the United Nations Assignment Convention.]

(r)  “Assignee” means the person to which an assignment of a receivable is made.
[Note to the Working Group: Article 2 (a) of the United Nations Assignment Convention.]

(s)  “Subsequent assignment” means an assignment by the initial or any other
assignee. In the case of a subsequent assignment, the person that makes that assignment is
the assignor and the person to which that assignment is made is the assignee. [Note to the
Working Group: Article 2 (b) of the United Nations Assignment Convention. ]

) “Account debtor” means a person liable for payment of a receivable. [Note to
the Working Group: Article 2 (a) of the United Nations Assignment Convention. ]

(u)  “Notification of the assignment” means a communication in writing that
reasonably identifies the assigned receivables and the assignee [Note to the Working
Group: Article 5 (d) of the United Nations Assignment Convention.]

(v)  “Original contract” in the context of an assignment means the contract
between the assignor and the account debtor from which the assigned receivable arises.
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[Note to the Working Group: Article 5 (a) of the United Nations Assignment
Convention.]

(w)  “Negotiable instrument” means, subject to law other than secured transactions
law, an instrument that embodies a right to payment, such as a promissory note or a bill of
exchange, which satisfies the requirements for negotiability under the law governing
negotiable instruments.

(x)  “Negotiable document” means, subject to law other than secured transactions
law, a document that embodies a right for delivery of tangibles, such as a warehouse
receipt or a bill of lading, which satisfies the requirements for negotiability under the law
governing negotiable documents.

(y) [“Independent undertaking” means, subject to law other than secured
transactions law, a letter of credit (commercial or standby), independent guarantee
(demand, first demand, or bank guarantee), and other undertaking recognized as
independent by law or practice rules, such as the United Nations Convention on
Independent Guarantees and Standby Letters of Credit, the Uniform Customs and Practice
for Documentary Credits, the International Standby Practices, and the Uniform Rules of
Demand Guarantees.

(z)  “Proceeds from a drawing under an independent undertaking” means the
beneficiary-grantor’s right to receive a payment made, a draft accepted, a deferred
payment obligation incurred, or other item of value delivered by the issuer/guarantor in
honouring, or by a nominated person in giving value for, a drawing under an independent
undertaking. The term does not include the beneficiary-grantor's right to draw under an
independent undertaking.

(aa) “Guarantor/Issuer” means a bank or other person that issues an independent
undertaking. The term includes a bank or other person that confirms the independent
undertaking (“confirmer”).

(bb) “Nominated person” means a bank or other person that is identified in an
independent undertaking by name or type (e.g. “any bank in country X”) as being
nominated to give value, i.e. to purchase or pay upon presentation of documents, and that
acts pursuant to that nomination. The term includes a confirmer that is nominated to
confirm and that confirms pursuant to the nomination.]

(cc) “Bank account” means, subject to law other than secured transactions law, an
account maintained by a bank into which funds may be deposited. The term includes
checking, saving and time-deposit accounts.

(dd) [“Intellectual property right” includes, subject to law other than the secured
transactions law, patents, trademarks, service marks, trade secrets, copyright and related
rights and designs. It also includes rights under licences of such rights.]

(ee) “Proceeds” means whatever is received in respect of encumbered assets,
including what is received as a result of sale, lease or other disposition or collection, civil
and natural fruits, dividends, distributions, insurance proceeds and claims arising from
damage or loss, and tort or warranty claims. [It does not include proceeds from drawings
under independent undertakings or types of asset excluded from the scope of the Guide as
original encumbered assets. ]

(ff)y  “Priority” means the right of a person to derive the economic benefit of its
security right in an encumbered asset in preference to a competing claimant.

(gg) “Competing claimant” means:
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(1)  Another secured creditor with a security right in the same encumbered asset
(whether as an original encumbered asset or proceeds);

(il))  The seller or financial lessor of the same encumbered asset that has retained
title to it pursuant to an acquisition security right;

(iii)  Another creditor of the grantor asserting a right in the same encumbered asset
(e.g. by operation of law, attachment or seizure or a similar process);

(iv)  The insolvency representative in the insolvency of the grantor; or

(v)  Any buyer or other transferee (including a lessee or licensee) of the
encumbered asset.

(hh) “Control” means the legal authority of a secured creditor to direct the
disposition of an encumbered asset that is either a bank account or a right to proceeds
under an independent undertaking without the need of any further consent or other action
by the grantor.

(i)  “Possessory security right” means a security right in tangibles that are in the
actual possession of the secured creditor or of another person (other than the debtor or
other grantor) holding the asset for the secured creditor.

(Gj)  “Non-possessory security right” means a security right in: (i) tangibles that
are not in the actual possession of the secured creditor or another person holding the
tangibles for the benefit of the secured creditor, or (ii) intangibles.

(kk) “Insolvency court” means a judicial or other authority competent to control or
supervise an insolvency proceeding.

(1)  “Insolvency estate” means assets and rights of the debtor that are controlled or
supervised by the insolvency representative and subject to the insolvency proceedings.

(mm) “Insolvency proceedings” means collective judicial or administrative
proceedings for the purposes of either reorganization or liquidation of the debtor’s
business conducted according to the insolvency law.

(nn) “Insolvency representative” means a person or body responsible for
administering the insolvency estate.

(0o) “Buyer in the ordinary course of business” means a person that buys
inventory in the ordinary course from a person in the business of selling tangibles of that
kind and without knowledge that the sale violates the security rights or other rights of
another person in the tangibles.

Examples of financing practices covered in the Guide

22.  Set forth below are short examples of the types of secured credit transactions that the
Guide is designed to encourage, and to which reference will be made throughout the Guide
to illustrate specific points. These examples represent only a few of the numerous forms of
secured credit transactions currently in use, and an effective secured transactions regime
must be sufficiently flexible to accommodate many existing methods of financing, as well
as methods that may evolve in the future.
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Inventory and equipment acquisition financing

23. Businesses often obtain financing for specific purchases of inventory or equipment.
In many cases, the financing is provided by the seller of the tangibles (inventory and
equipment) purchased. In other cases, the financing is provided by a lender. Sometimes the
lender is an independent third party, but in other cases the lender may be an affiliate of the
seller. The seller retains title or the lender is granted a security right in the tangibles
purchased to secure the repayment of the credit or loan.

24. Here is an illustration of acquisition financing: ABC Manufacturing Company
(ABC), a manufacturer of furniture, wishes to acquire certain inventory and equipment for
use in manufacturing operations. ABC desires to purchase paint (constituting raw materials
and, therefore, inventory) from Vendor A. ABC also wishes to purchase certain drill
presses (constituting equipment) from Vendor B and certain conveyor equipment from
Vendor C. Finally, ABC wishes to lease certain computer equipment from Lessor A.

25.  Under the purchase agreement with Vendor A, ABC is required to pay the purchase
price for the paint within thirty days of Vendor’s A invoice to ABC, and ABC grants to
Vendor A a security right in the paint to secure the purchase price. Under the purchase
agreement with Vendor B, ABC is required to pay the purchase price for the drill presses
within ten days after they are delivered to ABC’s plant. ABC obtains a loan from Lender A
to finance the purchase of the drill presses from Vendor B, secured by a security right in
the drill presses. ABC also maintains a bank account with Lender A and has granted
Lender A a security right in the bank account as additional security for the repayment of
the loan.

26. Under the purchase agreement with Vendor C, ABC is required to pay the purchase
price for the conveyor equipment when it is installed in ABC’s plant and rendered
operational. ABC obtains a loan from Lender B to finance the purchase and installation of
the conveyor equipment from Vendor C, secured by a security right in the conveyor
equipment.

27. Under the lease agreement with Lessor A, ABC leases the computer equipment from
Lessor A for a period of two years. ABC is required to make monthly lease payments
during the lease term. ABC has the option (but not the obligation) to purchase the
equipment for a nominal purchase price at the end of the lease term. Lessor A retains title
to the equipment during the lease term but title will be transferred to ABC at the end of the
lease term if ABC exercises the purchase option. This type of lease is often referred to as a
“financial lease”. Under some forms of financial lease, title to the leased property is
transferred to the lessee automatically at the end of the lease term. A financial lease is to
be distinguished from what is usually called an “operating lease”. Under an operating
lease, the leased property is expected to have a remaining useful life at the end of the lease
term and the lessee does not have an option to purchase the leased property at the end of
the lease term for a nominal price, nor is title to the leased property transferred to the
lessee automatically at the end of the lease term.

28. In each of the above four cases, the acquisitions are made possible by means of
acquisition financing provided by another person (seller, lender or financial lessor) who
holds rights in the acquired property for the purpose of securing the acquisition financing
granted. As the illustrations make clear, acquisition financing can occur with respect to
both inventory and equipment.
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Inventory and receivable revolving loan financing

29. Businesses generally have to expend capital before they are able to generate and
collect revenues. For example, before a typical manufacturer can generate receivables and
collect payments, the manufacturer must expend capital to purchase raw materials, to
convert the raw materials into finished goods and to sell the finished goods. Depending on
the type of business, this process may take up to several months. Access to working capital
is critical to bridge the period between cash expenditures and revenue collections.

30. One highly effective method of providing such working capital is a revolving loan
facility. Under this type of credit facility, loans secured by the borrower’s existing and
future inventory and receivables are made from time to time at the request of the borrower
to fund the borrower’s working capital needs (see also A/CN.9/WG.VI/WP.11/Add.2,
para. 12). The borrower typically requests loans when it needs to purchase and
manufacture inventory, and repays the loans when the inventory is sold and the sales price
is collected. Thus, borrowings and repayments are frequent (though not necessarily
regular) and the amount of the credit is constantly fluctuating. Because the revolving loan
structure matches borrowings to the borrower’s cash conversion cycle (that is, acquiring
inventory, selling inventory, creating receivables, receiving payment and acquiring more
inventory to begin the cycle again), this structure is, from an economic standpoint, highly
efficient and beneficial to the borrower, and helps the borrower to avoid borrowing more
than it actually needs.

31. Here is an illustration of this type of financing: It typically takes four months for
ABC to manufacture, sell and collect the sales price for its products. Lender B agrees to
provide a revolving loan facility to ABC to finance this process. Under the line of credit,
ABC may obtain loans from time to time in an aggregate amount of up to 50 per cent of
the value of its inventory that Lender B deems to be acceptable for borrowing (based upon
its type and quality, as well as other criteria) and of up to 80 per cent of the value of its
receivables that Lender B deems to be acceptable for borrowing (based upon criteria such
as the creditworthiness of the account debtors). ABC is expected to repay these loans from
time to time as it receives payments from its customers. The line of credit is secured by all
of ABC’s existing and future inventory and receivables. In this type of financing, it is also
common for the lender to obtain a security right in the bank account into which customer
payments (i.e. the proceeds of inventory and receivables) are deposited.

Term-loan financing

32. Businesses often need financing for large, non-ordinary-course expenditures, such as
the acquisition of equipment or the acquisition of a business. In these situations, businesses
generally seek financing that such loans are repaid over a fixed period of time (with
principal being repaid in monthly or quarterly instalments pursuant to an agreed-upon
schedule or in a single payment at the end of the loan term).

33. For businesses that do not have strong, well-established credit ratings, term loan
financing will generally be available only if the business is able to grant security rights in
its assets to secure the financing. The amount of the financing will be based in part on the
creditor’s estimate of the net realizable value of the assets to be encumbered. In many
States, real property is the only type of asset that is accepted by lenders to typically secures
term loan financing. This is most likely the case in States whose secured transactions
regime is not up to date. However, many businesses, particularly newly-established
businesses, do not own any real property and, therefore, may not have access to term-loan
financing. In other States, term loans secured by movables other assets, such as equipment
and even intellectual property, are common.
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II.

34. Here is an illustration of this type of financing: ABC desires to expand its operations
and purchase a business in State Y. ABC obtains a loan from Lender C to finance such
acquisition. The loan is repayable in equal monthly instalments over a period of ten years
and is secured by existing and future assets of ABC and the entity being acquired.

Transfer of title for security purposes

35. In States that honour a form of transfer of ownership even when it does not entail a
transfer of possession and is done for financing purposes, a transaction denominated as a
transfer of title by way of security (or sometimes as a “fiduciary” transfer of title) is
recognized. These transactions are essentially non-possessory security rights, and they are
primarily used in States where the secured transactions law has not yet appropriately
recognized non-possessory security rights.

Sale and leaseback transactions

36. A “sale and leaseback transaction” provides a method by which a company can
obtain credit based upon its existing tangibles (usually equipment) while still retaining
possession and the right to use the tangibles in the operation of its business. In a sale and
leaseback transaction, the company will sell its assets to a another person for a specific
sum (which it may then use as working capital, to make capital expenditures or for other
purposes). Simultaneously with the sale, the company will lease the equipment back from
that other person for a lease term and at a rental rate specified in the lease agreement.
Often, the lease is a “financial lease” as opposed to an “operating lease” (see para. 27 for a
definition of both terms).

Key objectives of an effective and efficient secured
transactions regime

37. In the spirit of providing practical, effective solutions, the Guide explores and
develops the following key objectives and themes of an effective and efficient secured
transactions regime.

Promote secured credit

38. The primary overall objective of the Guide is to promote low-cost secured credit for
persons in jurisdictions that adopt legislation based on the Guide’s recommendations,
thereby enabling such persons and the economy as a whole to obtain the economic benefits
that flow from access to such credit (see para. 2).

Allow utilization of the full value inherent in assets to support credit in
a broad array of credit transactions

39. A key to a successful legal regime governing secured transactions is to enable a
broad array of businesses to utilize the full value inherent in their assets to obtain credit in
a broad array of credit transactions. In order to achieve this objective, the Guide
emphasizes the importance of comprehensiveness, by: (i) permitting a broad range of
assets to serve as encumbered assets (including present and future assets); (ii) permitting a
broad range of obligations (including future and conditional obligations) to be secured by
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security rights in encumbered assets; and (iii) extending the benefits of the regime to a
broad array of debtors, creditors and credit transactions.

Obtain security rights in a simple and efficient manner

40. The cost of credit will be reduced if security rights can be obtained in an efficient
manner. For this reason, the Guide suggests methods for streamlining the procedures for
obtaining security rights and otherwise reducing transaction costs. These methods include:
eliminating unnecessary formalities; providing for a single method for creating security
rights rather than a multiplicity of security devices for different kinds of encumbered
assets; and permitting security rights in future assets and for future advances of credit
without any additional documentation or actions by the parties.

Recognize party autonomy

41. Because an effective secured transactions regime should provide maximum
flexibility and durability to encompass a broad array of credit transactions, and also
accommodate new and evolving forms of credit transactions, the Guide stresses the need to
keep mandatory rules to a minimum so that parties may tailor their credit transactions to
their specific needs. At the same time, the Guide takes into account that other legislation
may protect the legitimate interests of consumers or other persons and specifies that a
secured transactions regime should not override such legislation.

Provide for equal treatment of diverse sources of credit

42. Because healthy competition among all potential creditors is an effective way of
reducing the cost of credit, the Guide recommends that the secured transactions regime
apply equally to various creditors, including banks and other financial institutions, as well
as domestic and non-domestic creditors.

Validate non-possessory security rights

43. Because the granting of a security right should not make it difficult or impossible for
the debtor or other grantor to continue to operate its business, the Guide recommends that
the legal regime provide for non-possessory security rights in a broad range of assets
coupled with mechanisms for publicizing the existence of such security rights.

Encourage responsible behaviour on the part of all parties by
enhancing predictability and transparency

44. Because an effective secured transactions regime should also encourage responsible
behaviour by all parties to a credit transaction, the Guide seeks to promote predictability
and transparency to enable the parties to assess all relevant legal issues and to establish
appropriate consequences for non-compliance with applicable rules, while at the same time
respecting and addressing confidentiality concerns.
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Establish clear and predictable priority rules

45. A security right will have little or no value to a creditor unless the creditor is able to
ascertain, at the time a transaction takes place, its priority in the property relative to other
creditors (including an insolvency representative). Thus, the Guide proposes the
establishment of a system for registering public notices with respect to security rights and,
based on that system, clear rules that allow creditors to determine the priority of their
security rights at the outset of the transaction in a reliable, timely and cost-efficient
manner.

Facilitate enforcement of creditor’s rights in a predictable and efficient
manner

46. A security right will also have little or no value to a creditor unless the creditor is
able to enforce the security right in a predictable and efficient manner. Thus, the Guide
proposes procedures that allow creditors to so enforce their security rights, subject to
judicial or other official control, supervision or review when appropriate. The Guide also
recommends that there be a close coordination between a State’s secured transactions laws
and its insolvency laws with a view to respecting the pre-insolvency effectiveness and
priority, as well as the economic value, of a security right subject to the appropriate rules
of insolvency law.

Balance the interests of the affected persons

47. Because secured transactions affect the interests of various persons, including the
debtor, other grantors, competing creditors, such as secured, privileged and unsecured
creditors, purchasers and other transferees, and the State, the Guide proposes rules that
take into account their legitimate interests and seek to achieve, in a balanced way, all the
objectives mentioned above.

Harmonize secured transactions laws, including conflict-of-laws rules

48. Adoption of legislation based on the recommendations contained in the Guide will
result in harmonization of secured transactions laws (through the adoption of similar
substantive laws which will facilitate the cross-border recognition of security rights). This
result in itself will promote the financing of international trade and the movement of goods
and services across national borders. Furthermore, to the extent complete harmonization of
national secured transactions laws might not be achieved, conflict rules would be
particularly useful to facilitate cross-border transactions. In any event, conflict-of-laws
rules would be useful in order, for example, to help secured creditors determine how to
make their security rights effective against third parties.
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D. Report of the Working Group on Security Interests on the work
of its ninth session (New York, 30 January-3 February 2006)
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Introduction

1. Atits present session, Working Group VI continued its work on the preparation of a
legislative guide on secured transactions pursuant to a decision taken by the Commission
at its thirty-fourth session, in 2001.23 The Commission’s decision to undertake work in the
area of secured credit law was taken in response to the need for an efficient legal regime
that would remove legal obstacles to secured credit and could thus have a beneficial
impact on the availability and the cost of credit.24

2

w

Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 17 and
corrigendum (A/56/17 and Corr.3), para. 358. For a history of the project, see
A/CN.9/WG.VI/WP.22. The reports of the first to the seventh sessions of the Working Group
are contained in documents A/CN.9/512, A/CN.9/531, A/CN.9/532, A/CN.9/543 and
A/CN.9/549, A/CN.9/570 and A/CN.9/574. The reports of the first and the second joint sessions
of Working Group V (Insolvency Law) and VI (Security Interests) are contained in documents
A/CN.9/535 and A/CN.9/550. The consideration of those reports by the Commission is reflected
in documents A/57/17 (paras. 202-204), A/58/17 (paras. 217-222), A/59/17 (paras. 75-78) and
A/60/17 (paras. 185-187).

24 1bid., Fifty-fifth Session, Supplement No. 17 (A/55/17), para. 455, and Fifty-sixth Session,

Supplement No. 17 and corrigendum (A/56/17 and Corr.3), para. 347.
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II. Organization of the session

2. The Working Group, which was composed of all States members of the
Commission, held its ninth session in New York from 30 January to 3 February 2006. The
session was attended by representatives of the following States members of the Working
Group: Algeria, Argentina, Austria, Belgium, Cameroon, Canada, China, Colombia, Czech
Republic, France, Germany, Guatemala, India, Iran (Islamic Republic of), Italy, Japan,
Jordan, Kenya, Madagascar, Mexico, Nigeria, Pakistan, Poland, Republic of Korea,
Russian Federation, South Africa, Spain, Sri Lanka, Sweden, Switzerland, Thailand,
Tunisia, Turkey, Uganda, United States of America and Zimbabwe.

3. The session was attended by observers from the following States: Guinea, Ireland,
Malaysia, Panama and Philippines.

4. The session was also attended by observers from the following international
organizations:

(a)  United Nations system: International Monetary Fund, World Bank and World
Intellectual Property Organization;

(b)  Intergovernmental organizations: European Commission;

(¢c) International non-governmental organizations invited by the Commission:
American Bar Association, Center for International Legal Studies, Commercial Finance
Association, Forum for International Commercial Arbitration, Independent Film &
Television Alliance, International Federation of Insolvency Practitioners, International
Chamber of Commerce, International Insolvency Institute, International Law Institute,
International Trademark Association, International Working Group on European Security
Rights, Max-Planck-Institute for Foreign and Private International Law, National Law
Center for Inter-American Free Trade, the Association of European Trademark Owners,
the Association of the Bar of the City of New York and the European Law Student’s
Association.

5. The Working Group elected the following officers:

Chairman: Ms. Kathryn SABO (Canada)
Rapporteur: Mr. Pornchai ASAWAWATTANAPORN (Thailand).

6.  The Working Group had before it the following documents: A/CN.9/WG.VI/WP.21
and Addenda 1 and 2 (Recommendations), A/CN.9/WG.VI/WP.22 (Background remarks),
A/CN.9/WG.VI/WP.22/Add.1 (Introduction and key objectives) and
A/CN.9/WG.VI/WP.24 and Addenda 1 to 5 (Revised recommendations).

7. The Working Group adopted the following agenda:
1. Opening of the session and scheduling of meetings.
Election of officers.
Adoption of the agenda.

2
3
4.  Preparation of legislative guide on secured transactions.
5 Other business.

6

Adoption of the report.
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I11.

IV.

Deliberations and decisions

8. The Working Group considered recommendations in chapters V (Effectiveness
against third parties), VI (Priority) and X (Acquisition financing). The deliberations and
decisions of the Working Group are set forth below in chapter IV. The Secretariat was
requested to revise the recommendations in those chapters to reflect the deliberations and
decisions of the Working Group.

Preparation of a legislative guide on secured transactions

Chapter V. Effectiveness of the security right against third parties
(A/CN.9/WG.VI/WP.24/Add.3, recs. 35-57 ter)

Purpose

9.  The Working Group approved the substance of the purpose section unchanged.

Recommendation 35 (general methods for achieving third-party effectiveness of
security rights)

10. It was agreed that the words “or to be created” that appeared within square brackets
in the chapeau of recommendation 35 should be deleted, since a security right that was not
effective even as between the parties to the security agreement could not be effective
against third parties (whether the first-registered right would have priority as of the time of
registration even if it had not been created at that time was said to be a priority issue to be
discussed later).

11. It was also agreed that paragraph (b) should be recast so as to focus on dispossession
of the grantor rather than on delivery of possession of the assets by the grantor to the
secured creditor. It was observed that, to avoid the appearance of unencumbered title on
the part of the grantor, the important element was dispossession of the grantor. It was also
stated that the delivery of possession could be not only by the grantor but also by another
person, such as the manufacturer of goods. Furthermore, it was pointed out that delivery of
possession was sufficient, if it was made not only to the secured creditor, but also to its
agents or employees, or to persons like an independent warchouseman that acknowledged
that they would hold possession for the benefit of the secured creditor.

12.  Moreover, it was agreed that the words “is effective only if” should be substituted
for the words “becomes effective if” in order to avoid an implication that a security right
might be effective as against all parties even before it was created. It was also agreed that
the word “or” should be inserted after paragraph (a), indicating that paragraph (b)
introduced alternative methods of achieving third-party effectiveness.

13. In the discussion, the suggestion was made that a security right, about which a notice
was registered in the general security rights registry before it was created (see
A/CN.9/WG.VI/WP.24/Add.3, recommendation 54), should be effective against third
parties, only if it was created within a certain time period after registration. While some
support was expressed for that suggestion, it was objected to on the ground that, if a
security right was not created, the grantor could obtain a discharge of a registration, even
through a summary proceeding (see A/CN.9/WG.VI/WP.24/
Add.3, recommendation 57).
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Recommendations 35 bis and 36 (special methods for achieving third-party
effectiveness of security rights)

14. The Working Group agreed that recommendation 35 bis should be recast so as to
separate special methods that were exclusive methods to achieve third-party effectiveness
from special methods that were applicable in addition to registration in the general security
rights registry. With respect to paragraph (d), the concern was expressed that the
dichotomy between delivery of possession of the negotiable document and of the goods
covered by the document might be problematic. The Working Group deferred discussion
of that matter until it had the opportunity to consider recommendations 39 and 40 (see
paras. 20 and 21 below).

15. Differing views were expressed as to whether a security right other than an
acquisition security right in consumer goods should be effective against third parties
automatically upon its creation. One view was that such an automatic effect would not be
appropriate since the absence of transparency could have a negative impact on the
availability and the cost of credit. Another view was that an automatic third-party
effectiveness upon creation would be appropriate at least with respect to non-acquisition
security rights in consumer goods low-value consumer goods, whose value and importance
as a source of credit might not justify registration. After discussion, it was agreed that a
recommendation should be included within square brackets for future consideration
providing for automatic third-party effectiveness of non-acquisition security rights in low-
value consumer goods that were not subject to title registration or title certificate systems.

16. The suggestion was made that recommendation 36 be deleted since it restated the
obvious rule that, if different types of asset were covered in the same security agreement,
different methods of achieving third-party effectiveness would be applicable. That
suggestion was objected to. It was widely felt that recommendation 36 usefully clarified a
matter with which many jurisdictions might be unfamiliar.

Recommendations 37 and 37 bis (third-party effectiveness of other rights)

17.  While there was agreement as to the substance of recommendation 37, it was agreed
that the draft Guide should state at the outset that the recommendations on security rights
applied also to outright assignments and that, accordingly, references to the “grantor” also
referred to the “assignor”, references to the “secured creditor” also referred to the
“assignee” and references to a “security right” also referred to the “right of the assignee”.

18. The Working Group agreed that recommendation 37 bis should be deleted and that
the commentary should discuss the possibility of extending the registration system to
rights of lessors or consignors, setting forth the economic benefits to be derived from such
an approach. It was widely felt that, while the commentary could address the possibility
that lease or consignment law might provide that rights of lessors or consignors were
subject to registration, a recommendation along the lines of 37 bis might go far beyond the
scope of a secured transactions law. It was also observed that that approach was more in
line with the nature of recommendation 37 bis, which was formulated as an option for
States rather than as a recommendation (as indicated by the use of the verb “may” rather
than the verb “should”).

Recommendation 38 (third-party effectiveness of a security right in tangibles by
delivery of possession to the secured creditor)

19. In line with its decision with respect to recommendation 35 (b) (see para. 3 above),
the Working Group agreed that recommendation 38 should be recast so as to focus on



170

Yearbook of the United Nations Commission on International Trade Law, 2006, vol. XXXVII

dispossession of the grantor rather than on delivery of possession by the grantor to the
secured creditor. It was also agreed that the bracketed text should be revised to explain that
dispossession ought to be actual, which would be the case if the encumbered assets were in
the possession of the secured creditor, an agent or employee of the secured creditor, or an
independent warehouseman that had acknowledged that it retained possession on behalf of
the secured creditor. It was observed that that text could be included in the appropriate
place in the recommendations or the definitions, so as to apply throughout the draft Guide.

Recommendations 39 (third-party effectiveness of a security right in a negotiable
document) and 40 (third-party effectiveness of a security right in goods covered by
a negotiable document of title)

20. The Working Group agreed that recommendations 39 and 40 should be merged as, in
practical terms, they addressed the same issue (i.e. the third-party effectiveness of a
security right in a negotiable document of title and in the goods covered by the document).
It was also agreed that the first sentence of recommendation 39 should be deleted as it
repeated the general rule of recommendations 35 (b) and 38 that would be applicable in
any case unless otherwise provided.

21. Differing views were expressed as to whether a security right in goods that were
covered by a negotiable document of title should be made effective as against third parties
during the time the goods were covered by the document through delivery of possession of
the document only or also through delivery of possession of the goods. One view was that
providing that such a security right might be made effective against third parties through
delivery of possession of the goods (rather than the document) during the time the goods
were covered by the document might undermine the reliability and negotiability of the
document. Another view was that such an approach would appropriately recognize
delivery of possession of the goods as a method of achieving third-party effectiveness,
which would be useful if there was no delivery of the document or the goods were no
longer covered by the document. It was observed that such an approach would not
undermine the negotiability of the document, as long as a security right that was made
effective against third parties by delivery of possession of the document had priority over a
security right that was made effective against third parties through delivery of possession
of the goods (as was provided in A/CN.9/WG.VI/WP.24/Add 4, rec. 80). After discussion,
it was agreed that the language in recommendation 40, referring to third-party
effectiveness achieved during the time the goods were covered by the document through
delivery of possession of the goods (rather than the document) should be placed within
square brackets for future discussion of the matter by the Working Group.

Recommendation 40 bis (third-party effectiveness of a security right in movables
with respect to which there is a specialized title registry or a title certificate system)

22. There was general agreement in the Working Group with the substance of
recommendation 40 bis. In response to a question as to whether paragraph (c¢) was
redundant since it repeated the general rule of recommendation 35 (a), it was observed
that, in the absence of paragraph (c), it might not be clear that third-party effectiveness
could be achieved by registration in the general security rights registry, unless that was
made clear in recommendations 35 and 35 bis. In response to another question as to
whether the methods provided in recommendation 40 bis were exclusive, it was pointed
out that that matter should be left to the special legislation dealing with title registration
and title certificates. In the discussion, it was stated that recommendation 40 bis might
need to be adjusted to apply to security rights in intellectual property rights. The Working
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Group agreed that the Commission would have to decide how to deal with intellectual
property rights.

Recommendation 41 (third-party effectiveness of security rights in rights to
drawing proceeds from independent undertakings)

23. It was agreed that recommendation 41 (see A/CN.9/WG.VI/WP.24/Add.2, rec. 49)
should be discussed together with the other recommendations dealing with security rights
in rights to drawing rights from independent undertakings
(see A/CN.9/WG.VI/WP.24/Add.2).

Recommendations 42-43 (third-party effectiveness of security rights in bank
accounts)

24. It was agreed that paragraph (a) of recommendation 42, referring to registration of a
notice in the general security rights registry, repeated the general rule of
recommendation 35 (a) and should be deleted.

25. While there was general agreement in the Working Group as to the substance of
recommendation 43, it was observed that the identification of the encumbered asset should
be reviewed since it was not the bank account itself but rather a claim for the payment of
funds in the account. The Working Group agreed that that matter could be considered in
the context of the discussion of recommendations dealing with bank accounts (see para. 88
below). The Working Group also agreed that the rights of the depositary bank, addressed
in the note after recommendation 43, should also be discussed in that context.

Recommendation 44 (third-party effectiveness of security rights in proceeds)

26. A number of concerns were expressed. One concern was that automatic third-party
effectiveness of security rights in proceeds of encumbered assets (i.e. without a description
of the proceeds in the notice registered or registration of an additional notice once the
proceeds arise) would inadvertently result in third parties not being alerted as to pre-
existing security rights in cases where the proceeds were of a kind different from the
original encumbered assets (e.g. the encumbered assets were inventory and the proceeds
receivables). In order to address that concern, the suggestion was made that paragraph (a)
should be deleted so that, under the residual rule in recommendation 44, the secured
creditor would have a period within which to take any additional step necessary to make a
security right in proceeds effective against third parties. There was both support for and
opposition to that suggestion. In support, it was stated that, for the registry to fulfil its role
of providing sufficient notice to third parties, the notice should include a reasonable
description of proceeds other than money, negotiable instruments, negotiable documents or
bank accounts. Otherwise, it was observed, parties would need to search outside the
registry to find out possible security rights. It was also stated that automatic third-party
effectiveness of security right in proceeds could eliminate competition among lenders, as
the lender with a security right in the main assets of a grantor would have a security right
in all assets that were proceeds of these main assets, a result that could have a negative
impact on the availability and the cost of credit.

27. In opposition to that suggestion, it was observed that third parties would normally
expect that assets in which they took a security right might be subject to other security
rights as proceeds and would conduct a search (“due diligence”) in any case to ensure that
the grantor had rights in the encumbered assets. It was also pointed out that requiring an
additional step to extend third-party effectiveness to security rights in proceeds would
result in the secured creditor having to monitor all acts of the grantor with respect to the
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encumbered assets so as to make its security rights in the proceeds effective against third
parties. Furthermore, it was pointed out that in cases where, for example, inventory was
sold and the proceeds subsequently took the form of receivables, negotiable instruments
and funds in a bank account, the normal expectation of market participants would be that
the security right in all proceeds would be automatically effective against third parties
without any additional step. In that connection, the suggestion was made that receivables
should be added to the list of assets in paragraph (b), with respect to which a security right
in proceeds was automatically effective against third parties. That suggestion received
sufficient support.

28. Another concern was that paragraph (a) was not appropriate in that it treated
differently registration in the general security rights registry from registration in
specialized title registries, although in both cases third parties were put on notice about the
possible existence of security rights. In order to address that concern, it was suggested that
paragraph (a) should also include a reference to third-party effectiveness by registration in
a specialized title registry. There was sufficient support for that suggestion.

29. Yet another concern was that recommendation 44 did not make it sufficiently clear
whether third-party effectiveness could be re-established if the secured creditor, having
failed to take the steps necessary to make its right in the original encumbered assets or the
first proceeds effective against third parties, later took all the steps necessary to make its
right in subsequent proceeds effective against third parties. In order to address that
concern, it was suggested that recommendation 44 should be revised to address that matter.
While the view was expressed that, if third-party effectiveness had lapsed, it was
permanently lost, the prevailing view was that the secured creditor could re-establish third-
party effectiveness. It was widely felt that such an approach would be consistent with the
rule suggested in the note after recommendation 65 (see A/CN.9/WG.VI/WP.24/Add.4),
according to which priority would date back to the time when third-party effectiveness was
re-established.

30. In response to a question as to whether a separate step was necessary to make
effective against third parties a security right in proceeds where the security right in the
original encumbered assets had been made effective against third parties by dispossession
of the grantor, it was noted that, under the residual rule in recommendation 44, the secured
creditor could make its right in proceeds effective against third parties by taking any steps
necessary under recommendations 35 or 35 bis within a certain period of time after the
proceeds arose.

31. In the discussion, it was stated that the Working Group should keep in mind the
overall objective of the draft Guide to promote the availability of secured credit, in
particular in developing countries and countries with economies in transition, rather than
include a comparative-law analysis of national systems of developed countries.

32. After discussion, the Working Group requested the Secretariat to revise
recommendation 44 presenting alternatives with regard to automatic third-party
effectiveness of security rights in proceeds, taking into account the suggestions made and
the views expressed.

Recommendations 45 and 46 (third-party effectiveness of security rights in fixtures)

33. A number of suggestions were made. One suggestion was that the first sentence of
recommendation 45 should be deleted because it either repeated the general rule or
required completion of the third-party effectiveness steps a second time after tangibles had
become fixtures. That suggestion did not attract sufficient support. Another suggestion was
that, for a security right in a fixture to an immovable to become effective against third
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parties, notice ought to be registered in the immovables registry. That suggestion was
objected to. It was stated that, while the integrity of immovables registries should be
preserved by appropriate priority rules, there was no reason to render a security right, with
respect to which a notice had been registered in the general security rights registry,
ineffective against third parties. Yet another suggestion was that recommendation 45
should be revised to make it clear that registration in the general security rights registry or,
alternatively, in the immovables registry should be sufficient to make a security right
effective against third parties. There was sufficient support in the Working Group for that
suggestion. As a matter of drafting, it was suggested that the reference to negotiable
instruments and negotiable documents should be deleted since these types of asset could
not be fixtures (see para. 92 below). After discussion, the Working Group requested the
Secretariat to revise recommendation 45 taking into account the views expressed and the
suggestions made.

Recommendation 46 (third-party effectiveness of security rights in masses of goods
or products)

34. There was general agreement in the Working Group as to the substance of
recommendation 46.

Recommendation 47 (third-party effectiveness of security rights in masses of goods
or products)

35. Differing views were expressed as to whether a security right in an encumbered asset
that was effective against third parties should continue to be effective when the asset
became a part of a mass of goods or product. One view was that, as in the case of proceeds
(see para. 27 above), no additional step should be required to preserve the effectiveness of
the security right in the resulting mass or product, since the commercial expectation would
be that the encumbered goods would be converted into the mass or product (e.g. as
inventory was expected to be sold and converted into receivables, checks and funds in a
bank account, so flour and sugar was expected to be converted into cakes). Another view
was that, in the absence of an additional step to render the security interest in the mass or
product effective against third parties, third parties might not have a way of knowing
whether the original encumbered asset was in fact part of the mass or product. After
discussion, the Working Group agreed that the recommendation be recast to reflect both
alternatives for discussion at a later stage.

36. It was also agreed that the security right in the original encumbered asset that was
effective against third parties did not result in a security right in the entire mass of goods or
product but rather to a proportionate part of the mass of goods or product. The Working
Group agreed that recommendation 47 refer to the formulation of proportionality already
found in recommendation 32 in A/CN.9/WG.VI/WP.21 dealing with the creation of a
security right in a mass of goods or product. Drafting suggestions made to this effect were
to delete the words after the comma in the third and fourth lines and replace them with
either the words “the security right thereby arising in accordance with recommendation 32
remains effective” or “that arises under recommendation 32 is effective against third
parties”.
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Additional recommendation on third-party effectiveness of security rights in
personal or property rights securing or supporting assigned receivables

37. The Working Group agreed that a new recommendation should be added to address
the third-party effectiveness of a security right in personal or property rights securing or
supporting assigned receivables (see A/CN.9/WG.VI/WP.21, recommendation 16 (a)).

Recommendation 48 (characteristics of a general security rights registry)

38.  With respect to paragraph (a), the Working Group agreed that the words “indicating
the possibility of the existence of a security right” be added in the first sentence in order to
accurately reflect the position that the notice registered did not create the security right but
only alerted third parties of the possible existence of a security right particularly in the case
of advance registration where a notice could be registered before steps to create a security
right had been concluded. It was also agreed that the word “only” in the second sentence
be deleted since the information required to be reflected in the notice could change.

39. The Working Group approved paragraphs (b), (¢) and (d) unchanged. In respect of
paragraph (d)(i), it was agreed that the words “and publishing periodic audited statements
of the expenses and revenues of the revenue of registration system” that appeared in square
brackets be removed and reflected in the commentary since the level of that detail was
inconsistent with the rest of the paragraph.

40. In response to a question on the relationship between paragraph (e)(i) with respect to
setting of fees at a cost-recovery level and paragraph (h)(v) recommending possible
delegation of the registry function to a private authority, it was agreed that there was no
conflict between the two paragraphs, since a State could outsource part of the registry
function (e.g. operation and maintenance of computers) to a private authority which could
operate the function more effectively and that profit by a private entity did not necessarily
have to translate into a cost to users. The intent of the paragraphs, it was felt, was to
underscore the principle that the registry should not be operated by the State for profit
purposes or as a form of indirect tax to users. It was noted that that had led to inefficiencies
and decline in the use of security rights and other registries in many jurisdictions.

41. The Working Group agreed that paragraph (e)(i) be amended to reflect the principles
in paragraph 40 above by adding the words “at a level no higher than” between the words
“searching” and “at” in the first line. In response to a suggestion that language be added to
the paragraph to reflect that fees should be as low as possible so as to reasonably provide
for operation of the registry, the Working Group agreed that that matter was sufficiently
covered by paragraph (a) of the purpose section of the chapter and by paragraph (e)(i)
itself.

42. The Working Group approved the substance of paragraphs (e)(ii), (iii) and (iv)
unchanged.

43.  While there was broad support for paragraph (f)(i), the Working Group agreed that
scrutiny relating to validity, sufficiency and accuracy of the notice was too narrow in scope
and that the paragraph should be broadened so that no scrutiny of any kind would be
necessary by any person other than the registrant. A suggestion that, in the absence of
scrutiny of the notice by a registry staff, the draft Guide should provide penalties for filing
false or misleading statements did not receive sufficient support. It was felt that, as a false
notice had no legal effect and could be discharged under recommendation 57, the matter of
penalties should be left to tort, penal or other law and should not be duplicated in the draft
Guide. The Working Group agreed that the commentary reflect that position so as to
provide guidance to States concerned by potential fraud and abuse of the registry system. It
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was also agreed that the Working Group consider expanding the scope of
recommendation 57 or the commentary to address the possibility of a grantor abusing the
integrity of the registry process by filing a false release.

44. The Working Group approved the substance of paragraphs (g)(i), (ii) and (iii)
unchanged. It was also agreed that the examples in paragraph (g)(iv) be moved to the
commentary. In addition, the Working Group approved the substance of paragraphs (h)(i),
(i1) and (iii) unchanged.

45. With respect to subparagraphs (h) (ii) and (iii), differing views were expressed. One
view was that the identity of registrants should be disclosed and a copy of the registered
notice should be sent to the grantor. It was stated that disclosure of the identity of the
registrant could usefully limit fraudulent registrations and maintain the integrity of the
registry. It was also observed that the identity of the secured creditor would be disclosed
anyway in the context of payment of the registration fee on line. Furthermore, it was
pointed out that, as the secured creditor could register a notice even on its own, the grantor
should be informed in a timely fashion so as to be able to exercise its rights. Another view
was that such requirements should be left to States that could decide on the basis of a
cost-benefit analysis. It was stated that adding such requirements could inadvertently
increase the cost of the system, which would have to be borne ultimately by the grantor. It
was also observed that it might not always be possible to verify the identity of a registrant,
particularly where independent messengers or intermediaries were used to make the
registration. Furthermore, it was stated that if the obligation to send a copy of the notice to
the grantor was retained, consideration should be given to specifying the consequences of
failure to comply.

46. As to whether the obligation to forward a copy of the registered notice should be on
the registry or the secured creditor, differing views were expressed. One view was that, in
a system that was intended to limit involvement of registry staff so as to avoid costs and
the possibility of errors, the secured creditor should forward the copy of the registered
notice to the grantor. In addition, it was observed that, as it was in the interest of the
secured creditor to ensure that a registration was made, the burden to forward a copy
thereof to the grantor was better placed on the secured creditor. Another other view was
that the registered notice should be sent to the grantor by the registry. It was stated that that
would be easy, quick and inexpensive in the context of an electronic system. After
discussion, the Working Group approved the substance of paragraphs (h) and (i)
unchanged, and agreed that the issues raised be reflected in the commentary.

Recommendation 49 (required content of registered notice)

47. With respect to paragraph (a), the concern was expressed that inclusion in the notice
of the name and address of the secured creditor could inadvertently provide to competitors
of the secured creditor access to confidential business information. It was stated that
systematic profiling of secured creditors and business relationships would be possible. In
order to address that concern, it was suggested that the name and address of the secured
creditor should not be included in the notice to be registered. That suggestion was objected
to. It was stated that the registration system could not work if third parties were not able to
contact secured creditors so as to find out about the existence and the scope of existing
security rights. It was also observed that the confidentiality concerns could be satisfied by
inclusion in the notice of the name of a nominee of the secured creditor instead of the
name of the secured creditor. In addition, it was stated that the concern expressed related to
the ability of third parties to search in the registry using the name of the secured creditor
rather than the name of the grantor, a matter that could be addressed in the commentary. In
response to the point mentioned above about inclusion in the notice of the name of a
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nominee of the secured creditor instead of the name of the secured creditor, it was pointed
out that that would not hinder profiling if the nominee was an agent of the secured creditor.

48. The Working Group agreed that where a search yielded an excessive number of
potentially positive matches, supplementary identification criteria should be required. It
was therefore agreed that the word “permitted” in square brackets be deleted and the word
“required” be retained outside square brackets. Subject to that change, the Working Group
approved the substance of recommendation 49, retaining paragraph (d) within square
brackets for consideration at a later stage.

Recommendation 50 and 50 bis (legal sufficiency of grantor name in a registered
notice)

49. The Working Group approved the substance of recommendations 50 and 50 bis
unchanged.

Recommendation 50 ter (change in name or other identifier of the grantor)

50. The Working Group approved the substance of recommendation 50 ter unchanged.

Recommendations 51-53 (legal sufficiency of description of assets covered by a
registered notice)

51. It was agreed that recommendations 51 to 53 should be revised to make it clear that
the main rule was in recommendation 51, while recommendations 52 and 53 dealt with the
description of generic categories of assets and after-acquired assets respectively. Subject to
that change, the Working Group approved the substance of recommendations 51 to 53.

Recommendations 54 (advance registration) and 55 (one registration for multiple
security agreements between the same parties)

52. The Working Group approved the substance of recommendations 54 and 55
unchanged.

Recommendation 56 and 56 bis (duration and renewal of registration)

53. The Working Group approved the substance of recommendations 56 and 56 bis
unchanged. It was agreed that a new heading should be inserted for recommendation 56 bis
along the following lines: “time of effectiveness of registration”.

Recommendations 57 and 57 bis (discharge of registration)

54. It was agreed that, in order to address revolving credit facilities in which new
advances could be made at any time before termination of the facility, termination of all
lending commitments should be added to the alternative conditions of the discharge of
registration listed in the chapeau of recommendation 57. It was also agreed that, in order to
avoid placing on the secured creditor the undue burden of having to constantly monitor
payments and discharge registrations, paragraph (a) should be amended to provide that the
secured creditor should discharge the registration within a specified time period after the
request of the grantor. It was stated that, according to paragraph (b), the grantor could seek
a discharge of a registration through a summary proceeding even before expiry of the
deadline set out in paragraph (a). However, it was observed, in such a case, the grantor
might have to bear any costs involved. It was agreed that the commentary should include a
discussion of those issues. Subject to those changes, the Working Group approved the
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substance of recommendation 57. The Working Group approved also the substance of
recommendation 57 bis unchanged.

Recommendation 57 ter (amendment of registration)

55. It was agreed that the secured creditor could seek an amendment of the registered
notice at any time. It was also agreed that recommendation 57 ter should include parallel
language to the language of recommendation 57 dealing with the amendment of the
registered notice by the grantor (e.g. to include a narrower description of the encumbered
assets). Subject to those changes, the Working Group approved the substance of
recommendation 57 ter.

Additional recommendation on the registration of assignments of secured
obligations

56. The suggestion was made that a new recommendation should be added to deal with
the question whether, in the case of an assignment of a secured obligation, which would
result in the transfer to the assignee of any rights securing the obligation, the registered
notice should be amended to indicate the name of the new secured creditor. As to the
contents of that recommendation, differing views were expressed. One view was that,
despite the assignment, the debt was still owed and the security right remained effective
against third parties without any amendment of the registered notice. Another view was
that, without such an amendment, the information on record would be inaccurate, which
would undermine the reliability of the registry. In response, it was observed that failure to
change the name of the secured creditor should not result in a loss of third-party
effectiveness, in particular as third parties would conduct searches in registries using the
name of the grantor as a search criterion. After discussion, the Working Group requested
the Secretariat to prepare an appropriate recommendation and place it within square
brackets for future consideration of the matter by the Working Group.

57. In the discussion, the question was raised whether a recommendation should be
prepared to address the question of new registration in the case of an assumption of the
obligation by a person other than the grantor. In response, it was noted that as, in such a
case, the debtor would change but not the grantor, no amendment of the registered notice
would be required.

Chapter VI. Priority of the security right over the rights of competing
claimants (A/CN.9/WG.VI/WP.24/Add .4, recs. 58-85)

Purpose

58. The Working Group approved the substance of the purpose section unchanged.

Recommendation 58 (scope of the priority rules)

59. The Working Group approved the substance of recommendation 58 unchanged.

Recommendation 59 (secured obligations affected)

60. The Working Group agreed to delete the text in parenthesis in paragraph (b) of
recommendation 59 on the understanding that the commentary would clarify that future
advances had the same priority as the first advance. It was also agreed that paragraph (b)
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should explicitly refer to future advances or other obligations. Subject to those changes,
the Working Group approved the substance of recommendation 59.

Recommendation 60 (subordination agreements)

61. It was observed that recommendation 60 should be revised to permit not only a
competing claimant with priority but also a competing claimant with the same priority
ranking as the beneficiary of the subordination to subordinate its right to the right of
another competing claimant. It was also stated that subordination should extend to an
amount up to the secured claim of the beneficiary of the subordination. The Working
Group approved the substance of recommendation 60 on the understanding that the
commentary would include those clarifications.

Recommendations 61 and 62 (priority of security rights that are not effective
against third parties)

62. The Working Group considered the question whether security rights that were not
effective against third parties should nevertheless be effective against some parties. It was
generally agreed that such security rights should be effective as between the grantor and
the secured creditor.

63. Differing views were expressed as to whether such rights should be effective against
any third party. One view was that security rights that were not effective against third
parties should be effective against the general (unsecured) creditors (see recommendation
61 (c)), as well as against other secured creditors whose security rights were not effective
against third parties (see recommendation 61 (b)). It was stated that, outside insolvency
proceedings there was no reason not to give effect to a security right as against general
creditors (with the exception of judgement creditors). It was also observed that, between
two security rights that were not effective against third parties, the one that was created
first should prevail.

64. However, the prevailing view was that a security right that was not effective against
third parties should have no effects as against general creditors or secured creditors whose
security rights were not effective against third parties. It was stated that such an approach
would be simple and consistent with the meaning of third party effectiveness adopted in
the draft Guide. It was also stated that the practical result of such an approach, namely that
no issue of priority would arise as between the rights of secured creditors with security
rights that were not effective against third parties and that, therefore, their rights would be
equal between them and with the rights of general creditors, would be appropriate and
could be discussed in the commentary.

65. After discussion, the Working Group agreed that a security right that was not
effective against third parties should nevertheless be effective against the grantor but not
against other similar secured creditors or general creditors.

66. With respect to recommendation 62, it was widely felt that it appropriately reflected
the principle that judgement creditors should have priority over secured creditors whose
security rights were not effective against third parties. As a matter of drafting, it was
agreed that recommendation 62 should be recast to state in a positive way that, once
enforcement had begun, the secured creditor was barred from making its security right
effective against third parties. It was also agreed that recommendation 62 should be
coordinated with recommendation 71 which dealt with priority as between a judgement
creditor and a secured creditor with a security right that was effective against third parties.
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Recommendation 63 (priority of security rights that are effective against third
parties)

67. Recalling its decision with respect to recommendation 35 (see para. 10 above) that a
security right could not become effective against third parties before it was created (i.e.
before it became effective as between the grantor and the secured creditor), the Working
Group decided that the text in the note after recommendation 63 should be substituted for
the first sentence of recommendation 63. It was noted that that text provided that, in the
case of advance registration, priority dated back to the time of mere registration or third-
party effectiveness (i.e. registration or possession and creation), whichever occurred first.
It was widely felt that such an approach would facilitate and recognize advance
registration, which should have a beneficial impact on the availability and the cost of
credit. It was also agreed that, for the same reasons, reference should be made to
registration in a specialized title registry or notation on a title certificate.

68. The suggestion was made that, if the secured creditor took possession of tangibles in
advance of the creation of a security right, priority should date back to the time of delivery
of possession. That suggestion was objected to. It was stated that with the exception of
securities that were outside the scope of the draft Guide and negotiable instruments and
negotiable documents with respect to which third-party effectiveness by possession gave a
superior right, it was difficult to envisage delivery of possession of tangibles without
(implicit or explicit) creation of a security right. It was also observed that, even if such
situations could arise, giving retroactive priority to security rights made effective against
third parties by possession, would raise uncertainty as third parties would have to follow
the assets to determine whether to lend on the basis of those assets as security. After
discussion, it was agreed that the matter could be raised in a note for the Working Group to
consider it further to an evaluation of various practices.

Recommendation 64 (priority of a security right registered in a specialised title
registry or by notation on a title certificate)

69. The Working Group approved the substance of recommendation 64 unchanged (see
para. 76 below).

Recommendation 65 (continuity in priority when third-party effectiveness is
achieved by more than one method)

70. The Working Group agreed that recommendation 65 should be amended to give
effect to the decisions made by the Working Group with respect to recommendation 63
(see para. 67 above) by adding an appropriate reference to registration. It was also agreed
that a new recommendation should be added to state that, if third-party effectiveness
lapsed, priority dated as of the time third-party effectiveness was re-established.

Recommendations 66 (priority of security rights in proceeds)
71.  The Working Group approved the substance of recommendation 66 unchanged.
Recommendations 67-69 (priority of rights of buyers, lessees and licensees of

encumbered assets)

72. Differing views were expressed as to whether the buyer of inventory in the ordinary
course of business should take free of security rights of the immediate seller only or also of
persons from whom the immediate seller acquired the assets. One view was that the buyer
should take free of security rights created by the immediate seller only (i.e. the bracketed
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language in recommendation 67 should be retained). It was stated that, if the buyer were to
take free of all security rights, a bad-faith grantor could achieve the extinction of the
security right by organizing two subsequent sales of the encumbered assets (i.e. from
grantor A to B and from B to C, where C would take the assets free of security rights
created by A).

73. The prevailing view, however, was that buyers in the ordinary course of business
should take free of all security rights (i.e. the bracketed language should be deleted). It was
stated that it was important to protect the reliability of ordinary course of business
transactions. It was also observed that secured creditors would be protected to the extent
that their security rights would extend to the proceeds from the sale of encumbered assets
(and to proceeds of proceeds), which, assuming that buyers in the ordinary course of
business were in good faith, would represent a reasonable price. In addition, it was pointed
out that secured creditors would be protected if the sale of the encumbered assets took
place outside the ordinary course of business of the seller.

74. As a matter of drafting, it was suggested that the first sentence of recommendation
67 should be recast to make it clear that it constituted the main rule, while the second
sentence of recommendation 67 and recommendations 68 and 69 were exceptions to that
rule. That suggestion received sufficient support.

75. After discussion, it was agreed that the bracketed language in recommendation 67
should be deleted and recommendations 67 to 69 should be revised as suggested in
paragraphs 72 and 74 above. Subject to those changes, the Working Group approved the
substance of recommendations 67 to 69.

Additional recommendations on the priority of rights of buyers, lessees and
licensees of encumbered assets

76. It was suggested that not only security rights (see recommendation 64 and para. 69
above) but also rights of buyers, lessees or licensees of encumbered assets, registered in a
specialised title registry or by notation on a title certificate should be given priority over
security rights that were made effective against third parties by registration in the general
security rights registry. That suggestion received sufficient support. The Secretariat was
requested to prepare a recommendation.

77. It was also suggested that rights of buyers of consumer goods in good faith should be
given priority over security rights in consumer goods of low value, as well as over
acquisition security rights in consumer goods. It was stated that such a recommendation
was necessary since security rights in consumer goods of low value and acquisition
security rights in consumer goods in general were exempted from registration (see para. 15
above and A/CN.9/WG.VI/WP.24/Add.5, recommendation 128), and, as a result buyers of
consumer goods, could not find out about the possible existence of any security right. It
was also suggested that buyers of encumbered assets should have priority over security
rights in any asset of low value. In order to address a concern expressed that such an
approach might not be appropriate with respect to commercial goods, it was stated that the
recommendation could be limited to consumer goods. Interest was expressed in those
suggestions. The Secretariat was requested to reflect them in a note for future
consideration by the Working Group.

Recommendation 70 (priority of statutory (preferential) claims)

78. The Working Group approved the substance of recommendation 70 unchanged.
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Recommendation 71 (priority of rights of judgement creditors)

79. Recalling its decision with respect to recommendation 62 (see para. 66 above), the
Working Group agreed that recommendation 71 should also be recast to state the rule in a
positive way and be coordinated with recommendation 62. As a matter of drafting, it was
suggested that recommendation 71 should refer to “the extension of credit” in general
rather than to “amounts advanced” to cover loans but also open credit facilities and similar
lending structures (e.g. letters of credit). In addition, it was agreed that the scope of the
recommendation be extended to include a creditor that had obtained a provisional court
order.

80. The suggestion was made that recommendation 71 should be revised to give priority
to a secured creditor over a judgement creditor even with respect to credit extended after
the issuance of a judgement on the basis of earlier-made commitments. It was stated that,
in the absence of such a provision, lenders in a number of important long-term credit
transactions would be reluctant to commit to extend credit in the future, whether by
commitment to advance funds or to issue an independent undertaking, and if they did, they
would insist that the funds be withdrawn from the facility by the grantor earlier than
needed which would result in additional cost to the grantor. It was also observed that, if the
secured creditor were to cease providing credit at the time it received knowledge of the
judgement, it would deny the grantor liquidity or further credit at a time it was most
needed and could lead to insolvency of the grantor. That suggestion was objected to. It was
observed that, after the issuance of a judgement, a lender could not expect to obtain
priority over the judgement creditor on the basis of a mere commitment and should not be
expected to extend credit. It was also stated that that result was obtained in practice
through clauses in the loan documentation giving the lender the right to cease providing
credit.

81. In the discussion, the view was expressed that the issue would be more easily
resolved if the draft Guide were to provide that the notice needed to include the maximum
amount secured (see A/CN.9/WG.VI/WP.24/A dd.3, rec. 49 (d)), since priority of a
security right could be limited to that amount, thus freeing other assets of the grantor for
the benefit of other creditors, such as judgement creditors.

82. Subject to the changes referred to in paragraph 79 above, the Working Group
approved the substance of recommendation 71, on the understanding that the implications
discussed above would be reflected in the commentary.

Recommendation 72 (priority of rights in assets for improving and storing the
assets)

83. The suggestion was made that the recommendation be deleted or at least the priority
given be limited to the value added or preserved, since such a priority rule did not further
the purpose of the draft Guide of promoting secured credit. After discussion, the Working
Group agreed to clarify that the priority in recommendation 72 was limited to the value
added or preserved.

Recommendation 73 (priority of reclamation claims)

84. The Working Group agreed that the reference to “an event specified in the sales
contract” should be deleted. It was observed that, in practice, reclamation claims arose out
of operation of law upon default or financial insolvency of a buyer. Subject to that change,
the Working Group approved the substance of recommendation 73.



182

Yearbook of the United Nations Commission on International Trade Law, 2006, vol. XXXVII

Recommendation 74 (priority of security rights in negotiable instruments)

85. The Working Group approved the substance of recommendation 74 unchanged.

Recommendation 75 (priority of security rights in rights to drawing rights from
independent undertakings)

86. It was agreed that recommendation 75 (see A/CN.9/WG.VI/WP.24/Add.2, rec. 62)
should be discussed together with other recommendations dealing with security rights in
rights to drawing rights from independent undertakings
(see A/CN.9/WG.VI/WP.24/Add.2).

Recommendation 76 to 78 (priority of security rights in bank accounts)

87. A number of concerns were expressed. One concern was that recommendation 76
did not address priority conflicts between a security right in a bank account made effective
against third parties by control and a security right in the same account made effective
against third parties by any other method (e.g. in the bank account as proceeds). In order to
address that concern, it was suggested that a right made effective against third parties by
control should have priority over a right made effective against third parties by any other
method. That suggestion attracted sufficient support.

88.  Another concern was that the encumbered asset was not the bank account itself but
the right to claim the funds in the bank account. In order to address that concern, the
suggestion was made that the definition of “bank account” should be revised. Yet another
concern was that the term “control” was misleading, since it suggested physical
possession. With respect to the definition of “control” (see A/CN.9/WG.VI/WP.24/Add.3,
note after recommendation 42), the concern was expressed that many countries would not
be able to implement it and the priority rules based on it, for example, because, under
banking law, a bank was precluded from accepting instructions with respect to an account
from any person other than the holder of the account and a bank account would not be
transferred to the secured creditor but the funds in that account would be transferred to an
account of the secured creditor. To address those concerns, the suggestion was made that
the definitions of “bank account” and “control” should be revised to address the concerns
raised. That suggestion received sufficient support.

89. With respect to recommendation 77, it was agreed that reference should be made to
the right of set-off not being impaired by a security right and not being available unless
created by other law.

90. Subject to the changes mentioned above (see paras. 87-89), the Working Group
approved the substance of recommendations 76 to 78.

Recommendations 79 (priority of security rights in money) and 80-81 (priority of
security rights in negotiable documents and goods covered by negotiable
documents)

91. The Working Group approved the substance of recommendations 79 to 81
unchanged.
Recommendations 82-84 (priority of security rights in fixtures)

92. A number of suggestions were made. One suggestion was that recommendations 82
and 83 should refer to rights of buyers, lessees and other parties with a right in fixtures to
immovables. Another suggestion was that the language of recommendations 82 and 83
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should be aligned so that both referred to registration in the immovables registry. Yet
another suggestion was that recommendation 83 should be retained without square
brackets and the words in parenthesis should be deleted (see para. 33 above). Subject to
those changes, the Working Group approved the substance of recommendations 82 and §3.
As to recommendation 84, it was agreed that it should be deleted as it repeated the general
rule.

Recommendation 85 (priority of security rights in masses of goods or products)

93. It was agreed that paragraph (a) should be retained as a separate recommendation
dealing with security rights in fixtures to movables with respect to which there was a
specialized registration or title certificate system. With respect to paragraph (b), it was
agreed that the commentary should set forth examples of priority rules so as to provide
guidance to States. It was also agreed that the commentary should discuss issues of
characterization, for example, of security rights in rents or crops, which in some
jurisdictions were subject to the regime on movables, while in other jurisdictions were
subject to the regime on immovables.

Chapter X. Acquisition financing devices
(A/CN.9/WG.VI/WP.24/Add.5, recs. 125-135)

94. Due to the lack of sufficient time, the Working Group decided to consider only
recommendations 133 and 134.

Recommendation 133 (priority of acquisition security rights in proceeds of
inventory)

95. The Working Group considered the bracketed text in recommendation 133 (unitary
and non-unitary approach), according to which the super-priority of an acquisition security
right in proceeds would not extend to proceeds in the form of receivables. Differing views
were expressed. After discussion, it was agreed that the bracketed text in recommendation
133 should be retained within square brackets.

Recommendation 134 (enforcement)

96. There was support for both the unitary and the non-unitary approach. As to the
alternative ways to implement the non-unitary approach, there was both support and
criticism of both alternatives. The need to preserve the functional equivalence between the
various devices was particularly emphasized. At the same time, there was support for
preserving the flexibility of States in implementing the non-unitary approach. The
Working Group approved the substance of recommendation 134 (unitary approach)
unchanged. As to the alternatives reflected in recommendation 134 (non-unitary
approach), the Working Group agreed that they should be retained. It was also agreed that
the commentary should be further developed to explain in some detail the ways in which
these alternatives could be implemented and their specific implications.

Future work

97. In view of the expectation of the Commission to approve in principle the substance
of the recommendations of the draft Guide at its thirty-ninth session, which was scheduled
to take place in New York from 19 June to 7 July 2006, the Working Group agreed to hold



184 Yearbook of the United Nations Commission on International Trade Law, 2006, vol. XXXVII

an extra session, its tenth session, in New York from 1 to 5 May 2006. The Working
Group noted that its eleventh session would take place in Vienna from 4 to 8§ December
2006, those dates being subject to approval by the Commission at its thirty-ninth session.
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E. Note by the Secretariat on security interests: recommendations of
the draft Legislative Guide on Secured Transactions, submitted to
the Working Group on Security Interests at its ninth session

(A/CN.9/WG.VI/WP.24 and Add.1-5) [Original: English]

CONTENTS

Recommendations

XI. Conflict of IaWs . . . . .

XI. Conflict of laws

Purpose

The purpose of conflict-of-laws rules is to determine the law applicable to each of
the following issues: the creation of a security right; the pre-default rights and obligations
between the secured creditor and the grantor; the effectiveness of a security right against
third parties; the priority of a security right over the rights of competing claimants; and the
enforcement of a security right.25

These rules are also applicable to: (i) rights that are not “security rights” but which
are within the scope of this Guide (see recommendation 3 (f)); and (ii) in States that enact
a non-unitary system with respect to acquisition financing devices, the rights of a seller or
a financial lessor of goods who retains title to the goods.

Security rights in tangible property

136. The law should provide that, except as otherwise provided in recommendations 140
and 142, the creation, the effectiveness against third parties and the priority over the rights
of competing claimants of a security right in tangible property are governed by the law of
the State in which the encumbered asset is located. However, with respect to security rights
in tangible property of a type ordinarily used in more than one State, the law should
provide that such issues are governed by the law of the State in which the grantor is
located. [With respect to security rights in the type of tangible property mentioned in the
preceding sentence that is subject to a title registration system, the law should provide that
such issues are governed by the law of the State under the authority of which the registry is
maintained.]

[Note to the Working Group: The commentary will explain that the application of
recommendation 136 to negotiable instruments and negotiable documents is subject to the
limited exception provided in recommendation 140 that the law of the grantor’s location
determines in specified circumstances whether the effectiveness against third parties has
been achieved by registration. The commentary will also explain that recommendation 142

*

25

Recommendations prepared in close cooperation with the Hague Conference on Private
International Law.
The meaning of these terms is elaborated in chapters IV, V, VI, VII and VIII.

136-154
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provides an additional option for the law governing creation and third-party effectiveness
of security rights in goods in transit and export goods.

At the eighth session of the Working Group, it was observed that the rule in the
second sentence of recommendation 136 should not apply if the assets were subject to
specialized registration systems (see A/CN.9/588, para. 87). Language is included in
recommendation 136 within square brackets for the consideration of this matter by the
Working Group. The Working Group may wish to focus on the exact description of the
types of asset to which this rule should apply (e.g. ships, planes).

In addition, the Working Group may wish to consider whether a rule along the lines
of recommendation 140 should apply to security rights in tangible assets covered in
recommendation 136. If that approach were to be followed, if the grantor’s location
provided for third-party effectiveness by registration, the only law applicable to third
party-effectiveness of security rights in tangible assets other than by possession would be
the law of the grantor’s location and not the law of the location of the assets.]

Security rights in intangible property

137. The law should provide that the creation, the effectiveness against third parties and
the priority over the rights of competing claimants of a security right in intangible property
are governed by the law of the State in which the grantor is located. [However, with
respect to security rights in intangible property that is subject to a title registration system,
the law should provide that such issues are governed by the law of the State in which [...].]

[Note to the Working Group: The commentary will explain that
recommendation 137, reflecting the principle in articles 22 and 30 of the United Nations
Assignment Convention, applies, for example, to receivables. The second sentence within
square brackets is intended to draw the attention of the Working Group to the possibility
that a different law might apply to other intangible assets that are subject to title
registration, such as intellectual property rights (e.g. the lex loci protectionis for patents
and trademarks and the lex loci protectionis or the lex originis for copyrights).]

Security rights in rights to proceeds from a drawing under an independent
undertaking

138. [See A/CN.9/WG.VI/WP.24/Add.2.]

Security rights in bank accounts

139. Except as otherwise provided in recommendation 140, the law should provide that
the creation, the effectiveness against third parties, the priority over the rights of competing
claimants, the rights and duties of the depositary bank with respect to the security right and
the enforcement of the security right in a bank account are governed by

Alternative A

the law of the State expressly stated in the account agreement as the State whose law
governs the account agreement or, if the account agreement expressly provides that
another law is applicable to all such issues, that other law. However, the law of the
State determined pursuant to the preceding sentence applies only if the depositary
bank has, at the time of the conclusion of the account agreement, an office in that
State which is engaged in the regular activity of maintaining bank accounts. The law
should also specify that, if the applicable law is not determined pursuant to the
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preceding two sentences, the applicable law is to be determined pursuant to fallback
rules based on article 5 of the Hague Convention on the Law Applicable to Certain
Rights in Respect of Securities Held with an Intermediary.

[Note to the Working Group: Alternative A is an abbreviated version of the approach
followed in articles 4.1 and 5 of the Hague Convention on the Law Applicable to Certain
Rights in Respect of Securities Held With An Intermediary (“the Hague Securities
Convention”). The commentary will include the detailed fallback rules in article 5 of the
Hague Securities Convention with sufficient explanation.]

Alternative B

the law of the State in which the bank that maintains the bank account has its place
of business. In the case of more than one place of business, reference should be made
to the place where the branch maintaining the account is located.

[Note to the Working Group: The Working Group may wish to consider whether
alternative B should address methods for identifying the branch which maintains an
account.]

Third-party effectiveness of security rights in specified types of asset by registration

140. If the State in which the grantor is located recognizes registration as a method of
achieving effectiveness against third parties of a security right in any of the following
types of encumbered assets, the law of that State determines whether the effectiveness
against third parties of a security right in such encumbered assets has been achieved by
registration under the laws of that State:

(a) Negotiable instruments;
(b) Negotiable documents; and
(c) Bank accounts.

[Note to the Working Group: The commentary will explain that recommendation 140
provides that the State whose law governs the achievement of third-party effectiveness by
registration with respect to security rights in the specified types of assets is the same State
whose law governs the achievement of third-party effectiveness with respect to security
rights in intangible property. Thus, secured creditors secking to achieve third-party
effectiveness by registration for security rights in the specified types of assets and in
intangible property will need to comply with the registration system of only one State.
Similarly, third parties seeking to determine whether any secured creditor is claiming a
security right in the specified types of assets or in intangible property will need to search
in the registration system of only one State. Recommendation 140 applies only to third-
party effectiveness achieved by registration (not by control or any other method) and does
not determine the law governing priority. Under recommendations 61 to 66 in
A/CN.9/WG.VI/WP.21/Add. 1, a security right in the specified types of asset made effective
against third parties by registration is subordinate to a security made effective against
third parties by control or possession.]
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Security rights in proceeds
141. The law should provide that:

(a) The creation of a security right in proceeds is governed by the law [of the State
whose law governs] [governing] the creation of the security right in the original
encumbered asset from which the proceeds arose; and

(b) The effectiveness against third parties and the priority over the rights of
competing claimants of a security right in proceeds are governed by the same law as the
law [of the State whose law governs] [governing] the effectiveness against third parties
and the priority over the rights of competing claimants of a security right in original
encumbered assets of the same kind as the proceeds.

Security rights in goods in transit and export goods

142. The law should provide that a security right in tangible property (other than
negotiable instruments or negotiable documents) in transit or to be exported from the State
in which it is located at the time of the creation of the security right may also be created
and made effective against third parties under the law of the State of the ultimate
destination, provided that the property reaches that State within a short time period of [to
be specified] days after the time of creation of the security right.

[Note to the Working Group: The commentary will explain that a security right in
goods in transit and export goods can be created and made effective against third parties,
under recommendation 136, in accordance with the law of the country of their location at
the time of creation, or, under recommendation 142, in accordance with the law of the
country of their ultimate destination. The commentary will also explain that the law of the
State of the ultimate destination that governs creation and third-party effectiveness will
apply even in the case of a contest with competing rights that were created and made
effective against third parties while the export goods were located in the State of origin. In
addition, the commentary will explain that the rule in this recommendation: (i) is
applicable to encumbered assets that travel whether or not negotiable documents relating
to the goods accompany the goods, (ii) is not applicable to encumbered goods that do not
travel, whether or not negotiable documents relating to the goods do travel,; and (iii) is not
applicable to encumbered negotiable documents whether or not they travel.]

Meaning of “location” of the grantor

143. The law should provide that, for the purposes of the recommendations in this
chapter, the grantor is located in the State in which it has its place of business. If the
grantor has a place of business in more than one State, the grantor’s place of business is
that place where the central administration of the grantor is exercised. If the grantor does
not have a place of business, reference is to be made to the habitual residence of the
grantor.

Relevant time when determining location
144. The law should provide that:

(a) Except as provided in paragraph (b), references to the location of the assets or
of the grantor in the recommendations in this chapter refer, for creation issues, to that
location at the time of the creation of the security right and, for third-party effectiveness
and priority issues, to that location at the time the issue arises;
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(b) If all rights of competing claimants in an encumbered asset arose before a
change in location of the asset or the grantor, references in the recommendations in this
chapter to the location of the asset or of the grantor (as relevant under the
recommendations in this chapter) refer, with respect to third-party effectiveness and
priority issues, to the location prior to the change in location.

Continued third-party effectiveness upon change of location

145. The law should provide that, if a security right in encumbered assets is effective
against third parties under the law of the State in which the encumbered assets or the
grantor (as relevant under the recommendations in this chapter) are located and that
location changes to this State (i.e. the State that has enacted the law), the security right
continues to be effective against third parties under the law of this State for a period of [to
be specified] days after the location of the encumbered assets or the grantor (as relevant
under the recommendations in this chapter) has changed to this State. If the requirements
of the law of this State to make the security right effective against third parties are satisfied
prior to the end of that period, the security right continues to be effective against third
parties thereafter under the law of this State. For the purposes of any rule of this State in
which time of registration or other method of achieving third-party effectiveness is
relevant for determining priority, that time is the time at which that event occurred under
the law of the State in which the encumbered assets or the grantor were located before their
location changed to this State.

[Note to the Working Group: The commentary will explain that the application of the
recommended provision is not based on reciprocity; i.e. it operates regardless of whether
or not the State of the old location of the encumbered assets or of the grantor has enacted
an equivalent provision to cover the converse situation involving the relocation of
encumbered assets or a grantor to that State. The commentary will also explain that
recommendation 145 will apply: (i) if the asset or the grantor moves from an enacting
State or a non-enacting State to an enacting State. Recommendation 145 (or the Guide)
will not apply if: (i) the asset or the grantor moves from an enacting State or a non-
enacting State to a non-enacting State. Furthermore, the commentary will explain that the
effect of the last sentence of this recommendation is that priority in the receiving State
“relates back” to the time at which the relevant event for achieving third-party
effectiveness occurred in the other State.]

Rights and obligations of the grantor and the secured creditor

146. The law should provide that the mutual rights and obligations of the grantor and the
secured creditor with respect to the security right, whether arising from the security
agreement or by law, are governed by the law chosen by them and, in the absence of a
choice of law, by the law governing the security agreement.

Rights and obligations of the account debtor and the assignee, the obligor under a
negotiable instrument or the issuer of a negotiable document and the transferee

147. The law should provide that the following matters are governed by the law of the
State whose law governs an assigned receivable, a transferred negotiable instrument or a
transferred negotiable document:

(a) The relationship between an account debtor and the assignee of the receivable,
between an obligor under a negotiable instrument and the transferee of that instrument or
between the issuer of a negotiable document and the transferee of that document;
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(b) The conditions under which the assignment of the receivable, the transfer of
the negotiable instrument or the transfer of the negotiable document can be invoked
against the account debtor, the obligor on the negotiable instrument or the issuer of the
negotiable document; and

(c) The determination of whether the obligations of the account debtor, the obligor
on the negotiable instrument or the issuer of the negotiable document have been
discharged.

[Note to the Working Group: The Working Group may wish to note that the draft
Guide has both substantive and private international law recommendations with respect to
the rights and obligations of a guarantor/issuer or nominated person (recs. 25bis, 25tres
in A/CN.9YWG.VI/WP.24/Add.2 and 138), a depositary bank (recs. 26 in
A/CN.9/WG.VI/WP.21 and 139), an account debtor in the case of an assignment of
receivables (recs. 17-23 in A/CN.9/WG.VI/WP.21 and 147) and an obligor under a
negotiable instrument (recs. 24 in A/CN.9/WG.VI/WP.21 and 147). The draft Guide
includes also a substantive law recommendation with respect to the rights and obligations
of an issuer of a negotiable instrument (rec. 109 in A/CN.9/WG.VI/WP.21/Add.2). The
Working Group may wish to extend the scope of recommendation 147 to cover the
relationship between the issuer of a negotiable document and a transferee of the document,
as the same tri-partite relationship exists in the case of a transfer of a negotiable document
and the same conflict-of-laws rule might apply.

The Working Group may also wish to note that recommendation 3 (f) in
A/CN.9/WG.VI/WP.21 provides that absolute (or outright) transfers of receivables are
“generally” included. However, the definition of “receivable” in para. 21 (o) of
A/CN.9/WG.VI/WP.22/Add.1 excludes rights to payment under a negotiable instrument,
the obligation to pay under an independent undertaking and the obligation to pay under a
bank account. As a result, absolute transfers of all those types of obligation are excluded
from the scope of the draft Guide and are left to other non-secured transactions law. While
this result may be appropriate with respect to obligations to pay under independent
undertakings and bank accounts, which are subject to special rules and have been
excluded also from the scope of the UN Assignment Convention, it may not be appropriate
with respect to obligations to pay under negotiable instruments. The Working Group may
wish to consider the matter and make a decision as to whether the obligation to pay under
a negotiable instrument should be included, taking into account that special

recommendations might need to be added in this regard.]

Enforcement of security rights

148. Except as provided in the recommendations on the law applicable to the enforcement
of security rights after an insolvency proceeding has been commenced with respect to the
assets of the grantor, the law should provide that matters affecting the enforcement of a
security right are governed by

Alternative A
the law of the State where enforcement takes place.
Alternative B

the law governing the security agreement. However a secured creditor may take
possession of tangible encumbered assets without the consent of the person in
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possession of them only in accordance with the law of the State in which those assets
are located at the time the secured creditor takes possession of them.

Impact of insolvency on the law applicable

[Note to the Working Group: See recommendation K and note in the
recommendations of this Guide on Insolvency, A/CN.9/WG.VI/WP.21/Add.3, which read as
follows: “The law should provide that, notwithstanding the commencement of an
insolvency proceeding, the creation, effectiveness against third parties, priority and
enforcement of a security right are governed by the law that would be applicable in the
absence of the insolvency proceeding. This recommendation does not affect the application
of any insolvency rules, including any rules relating to avoidance, priority or enforcement
of security rights. See also recommendations 30 and 31 of the Insolvency Guide. The
commentary will clarify the relation between this recommendation, on the one hand, and
recommendations 30 and 31 of the Insolvency Guide on the other hand. The commentary
will also explain that this recommendation refers to insolvency rules without regard to
whether they are characterized as procedural, substantive, jurisdictional or otherwise.]

Exclusion of renvoi

149. The law should provide that the reference in the recommendations in this chapter to
“the law” of another State as the law governing an issue refers to the law in force in that
State other than its conflict-of-laws rules.

Public policy and internationally mandatory rules
150. The law should provide that:

(a) The application of the law determined under the recommendations of this
chapter may be refused by the forum only if the effects of its application would be
manifestly contrary to the public policy of the forum;

(b) A forum may apply those provisions of its own law, which, irrespective of
rules of conflict of laws, must be applied even to international situations; and

(¢) The rules in paragraphs (a) and (b) do not permit the application of provisions
of the law of the forum to third-party effectiveness or priority among competing claimants,
unless the law of the forum is the applicable law under the recommendations of this
chapter.

[Note to the Working Group: The commentary will explain the meaning of public
policy and internationally mandatory rules referred to in recommendation 150.
Subparagraphs (a) and (b), which track the language of article 11.1 and 11.2 of the Hague
Securities Convention, have been prepared pursuant to a suggestion made at the eighth
session of the Working Group (see A/CN.9/588, para. 107). Subparagraph (c), which
tracks the language of article 11.3 of the Hague Securities Convention, is also in line with
articles 30 to 32 of the United Nations Assignment Convention. 1t is intended to ensure that
the certainty of the law applicable to third-party effectiveness and priority of a security
right achieved with the recommendations in this chapter will not be compromised by
application of the law of the forum.]

Special rules when the applicable law is the law of a multi-unit State

[Note to the Working Group: The Working Group may wish to note that
recommendations 151-154 are intended to provide ex ante certainty as to the application
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of the recommendations not only by a multi-unit State but also, most importantly, by a
unitary State when the law applicable is the law of a multi-unit State. If the Working
Group considers that these recommendations are too detailed for a guide, it may wish to
consider whether these matters should be addressed with more general recommendations
and appropriate explanations in the commentary.)

151. The law should provide that in applying the recommendations in this chapter to
situations in which the State whose law governs an issue is a multi-unit State:

(a) Subject to paragraph (b), references to the law of a multi-unit State are to the
law of the relevant territorial unit (as determined on the basis of the location of the grantor
or of an encumbered asset or otherwise under the recommendations in this chapter) and, to
the extent applicable in that unit, to the law of the multi-unit State itself;

(b) Ifthe law in force in a territorial unit of a multi-unit State designates the law of
another territorial unit of that State to govern third-party effectiveness or priority, the law
of that other territorial unit governs that issue.

152. The law should provide that if, under the recommendations in this chapter, the
applicable law is that of a multi-unit State or one of its territorial units, the internal choice
of law rules in force in that multi-unit State shall determine whether the substantive rules
of law of that multi-unit State or of a particular territorial unit of that multi-unit State shall
apply.

[Note to the Working Group: The Working Group may wish to note that
recommendations 151 and 152 track the language of article 12.2 and 12.3 of the Hague
Securities Convention respectively. The Working Group may wish to consider a definition
of “multi-unit State” along the lines of article 1 (1) (m) of the Hague Securities
Convention (“multi-unit State” means a State within which two or more territorial units of
that State, or both the State and one or more of its territorial units, have their own rules of
law in respect of any of the issues specified in the recommendations in this Guide).)

153. The law should provide that, if the account holder and the depositary bank have
agreed on the law of a specified territorial unit of a multi-unit State:

(a) The references to “State” in the first sentence of recommendation 139
(alternative A) are to that territorial unit;

(b) The references to “that State” in the second sentence of recommendation 139
(alternative A) are to the multi-unit State itself.

154. The law should provide that the law of a territorial unit applies if:

(a) Under recommendation 139 (alternative A) and 153, the designated law is that
of a territorial unit of a multi-unit State;

(b) Under the law of that State the law of a territorial unit applies only if the
depositary bank has an office within that territorial unit which satisfies the condition
specified in the second sentence of recommendation 139 (alternative A); and

(c) The rule described in paragraph (b) was in force at the time the security right in
the bank account was created. ]

[Note to the Working Group: Recommendations 153 and 154, which track the
language of article 12.1 and 12.4 of the Hague Securities Convention respectively, may be
necessary if the Working Group decides to retain alternative A in recommendation 139.]
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VIL
VIIL

VII.

A/CN.9/'WG.VI/WP.24/Add.1

Report of the Secretary-General: recommendations of the draft
Legislative Guide on Secured Transactions

ADDENDUM

CONTENTS

Pre-default rights and obligations of the parties ............................

Default and enforcement. . . . .. ... ... . e

Pre-default rights and obligations of the parties

Purpose

The purpose of the provisions of the law on pre-default rights and obligations of the
parties is to:

(a) Provide rules on additional terms for a security agreement with a view to
rendering secured transactions more efficient and predictable;

(b) Reduce transaction costs by eliminating the need to negotiate and draft terms
to be included in the security agreement where the rules provide an acceptable basis for
agreement;

(c) Reduce potential disputes;

(d) Provide a drafting aid or checklist of issues the parties may wish to address at
the time of negotiation and conclusion of the security agreement; and

(e) Encourage party autonomy.

Party autonomy

86. [The law should provide that, except as otherwise provided in [specify the provisions
that may not be derogated from or varied by agreement], the secured creditor and the
grantor may derogate from or vary by agreement its provisions relating to their respective
rights and obligations. Such an agreement should not affect the rights of any person who is
not a party to the agreement.]

[Note to the Working Group: Recommendation 86 will be moved to the general
provisions of the draft Guide—see A/CN.9/588, para. 47.]
Suppletive rules

87. The law should include suppletive, non-mandatory rules that would apply in the
absence of contrary agreement of the parties. Such rules should, inter alia:

(a) Provide for the care of the encumbered assets by either the grantor or the
secured creditor in possession of the encumbered assets;

(b) Preserve the security rights in the encumbered assets, including the right to

Paragraphs
86-87

Page
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VIII.

proceeds or civil fruits derived from the encumbered assets;

(c¢) Provide for the right of the grantor to continue the operation of its business
including the right to use, commingle and dispose of the encumbered assets in the ordinary
course of its business; and

(d)  Secure the discharge of a security right once the obligation it secures has been
paid or otherwise performed.

Default and enforcement

Purpose
The purpose of the provisions of the law on default and enforcement is to:

(a) Provide clear and simple procedures for the enforcement of security rights
after debtor default in a predictable and efficient manner;

(b) Provide procedures that maximize the potential realization value of the
encumbered assets for the grantor, the secured creditor and other creditors of the grantor;

(c) Provide for expeditious judicial and, subject to appropriate safeguards, non-
judicial methods for the secured creditor to realize the value of the encumbered assets;

(d) Coordinate the secured transactions enforcement regime with other law
governing the enforcement of claims in encumbered assets, including insolvency law.

Application of this chapter to absolute transfers of receivables

88. The law should provide that this chapter applies to the enforcement of the rights of a
transferee of receivables acquired by means of an absolute transfer only to the extent that,
pursuant to the terms of the transfer, there is recourse to the transferor for a payment
default of the account debtor.

[Note to the Working Group: The Working Group may wish to note that
recommendation 88 is intended to clarify that, although the Guide applies generally to the
absolute transfer of receivables, this chapter applies only to absolute transfers of
receivables made for security purposes.|

General standard of conduct

89. The law should provide that all parties must enforce their rights and perform their
obligations under the recommendations of this chapter in good faith and in a commercially
reasonable manner.

Liability for failure to comply with recommendations of this chapter

89 bis. The law should provide that any party that fails to comply with the
recommendations of this chapter is liable for any loss caused by that failure.

[Note to the Working Group: The Working Group may wish to consider whether the
principles in recommendations 89 and 89 bis should be applied, as appropriate, in the
exercise of rights and performance of duties under all chapters of the Guide.]
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Party autonomy

90. The law should provide that the general standard of conduct set forth in
recommendation 89 cannot be waived unilaterally or varied by agreement at any time.

[91.] Subject to recommendation 90, the law should provide that; (i) the grantor and any
other person who owes payment or other performance of the secured obligation may waive
unilaterally or vary by agreement any of their rights and remedies under the
recommendations of this chapter only after default, and (ii) the secured creditor may waive
unilaterally or by agreement any of its rights and remedies under the recommendations of
this chapter at any time. A variation by agreement does not affect the rights of any person
not a party to the agreement. A person challenging an agreement has the burden of
showing that it was made prior to default or is inconsistent with recommendation 90.

Rights and remedies after default

92. As more specifically provided in other recommendations of this chapter, the law
should provide that after default the grantor and the secured creditor have the rights and
remedies provided in the recommendations of this chapter, in the security agreement
(except to the extent inconsistent with the mandatory recommendations of this chapter)
and in any other law.

Secured creditor remedies

93. As more specifically provided in other recommendations of this chapter, the law
should provide that after default the secured creditor may exercise one or more of the
following remedies with respect to an encumbered asset:

(a) Obtain possession of a tangible encumbered asset;

(b) Collect on an encumbered asset that is a receivable, negotiable instrument,
bank account or right to drawing proceeds from an independent undertaking;

(¢) Enforce rights under a negotiable document;
(d) Dispose of an encumbered asset;

(e) Propose to the grantor that the secured creditor accept an encumbered asset in
total or partial satisfaction of the secured obligation; and

(f) Any other remedy provided in the security agreement (except to the extent
inconsistent with the mandatory recommendations of this chapter) or any other law.

[Note to the Working Group: The Working Group may wish to note that the rule of
interpretation “the use of the singular also includes the plural and vice versa” will be
added in the general provisions of the Guide.]

Judicial and extrajudicial enforcement

94. As more specifically provided in other recommendations of this chapter, the law
should enable the secured creditor after default to exercise the remedies described in
recommendation 93:

(a) By resorting to a court or other authority; or

(b) Without resorting to a court or other authority.
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Grantor remedies

95. As more specifically provided in other recommendations of this chapter, the law
should provide that after default the grantor may exercise one or more of the following
remedies:

(a) At any time before the disposition, acceptance or collection of an encumbered
asset by the secured creditor, pay in full the secured obligation, including interest and costs
of enforcement up to the time of full payment, and obtain a release from the security right
of all encumbered assets securing that obligation;

(b) Apply to a court or other authority for relief if the secured creditor has not
complied or is not complying with its obligations under the recommendations of this
chapter with respect to extrajudicial enforcement;

(¢) Reject the proposal of the secured creditor to accept an encumbered asset in
total or partial satisfaction of the secured obligation within the time limits prescribed by
the recommendations of this chapter; and

(d) Any other remedy provided in the security agreement (except to the extent
inconsistent with the mandatory recommendations of this chapter) or any other law.

Cumulative remedies

96. The law should provide that the exercise of a remedy does not prevent the exercise
of another remedy.

Other remedies

97. The law should provide that the exercise of remedies with respect to an encumbered
asset under this law does not prevent the secured creditor from exercising its remedies with
respect to the obligation secured by that encumbered asset. The law should also provide
that the exercise of remedies with respect to a secured obligation does not prevent the
secured creditor from exercising its remedies with respect to an encumbered asset that
secures that obligation.

Release of the encumbered assets after full payment

98. The law should provide that, after default and until a disposition, acceptance or
collection of an encumbered asset by the secured creditor, the debtor, the grantor or any
other interested party (e.g. a secured creditor whose security right has lower priority than
that of the enforcing secured creditor, a guarantor or a co-owner of the encumbered assets)
is entitled to pay in full the secured obligation, including interest and the costs of
enforcement up to the time of full payment. The law should specify that the effect of such
payment is to release from the security right, all encumbered assets securing that
obligation or, to the extent provided in other law, to subrogate any other interested party
that makes the payment to the rights of the secured creditor.

[Notice of intention to pursue extrajudicial enforcement

99. The law should:

(a) Address whether, when and to whom a secured creditor is required to give
notice of its intention to pursue extrajudicial enforcement of a security right following
default;

(b) State the manner in which the notice is to be given, its timing, and its
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minimum contents, including whether the notice [to the grantor] should contain an
accounting of the amount then owed and a description of the steps the debtor or the grantor
must take to obtain the release of the encumbered assets from the security right under
recommendation 98;

(c) Provide that the notice should be in a language that is reasonably expected to
inform its recipients about its contents, such as the language of the security agreement;

(d) Address whether the notice must be registered in the general security rights
registry;

(¢)  Address the legal consequences of failure to comply with the recommendations
governing notices with respect to extrajudicial enforcement; and

(f)  List circumstances in which the notice need not be given in order to avoid a
negative effect on the realization value of the encumbered assets (e.g. perishable tangibles
or other assets whose value may decline speedily).]

Objections to extrajudicial enforcement

100. The law should provide that nothing in the law prevents the debtor, the grantor or
other interested parties (e.g. a secured creditor with a lower priority ranking than that of
the enforcing secured creditor, a guarantor or a co-owner of the encumbered assets) from
applying to a court or other authority for relief if the secured creditor has not complied or
is not complying with its obligations under the recommendations of this chapter. The law
should build safeguards into the process to discourage unfounded applications and to
prevent any improper interference with or undue delay of the secured creditor’s ability to
realize on encumbered assets.

[Note to the Working Group: The Working Group may wish to consider whether the
principle with respect to the right to apply to court for relief by the debtor, grantor or
other interested third parties should generally apply to the exercise of all rights and
remedies under the recommendations of this chapter and not only with respect to
extrajudicial enforcement.]

Secured creditor’s right to take possession of an encumbered asset

101. The law should provide that after default the secured creditor is entitled to take
possession of a tangible encumbered asset. The secured creditor may obtain possession of
such asset without resorting to a court or other authority, but only if this can be
accomplished without the use of force or the threat of force. [The law should provide
expedited procedures for situations in which the secured creditor resorts to court or other
authority to obtain possession of an encumbered asset.]

[Note to the Working Group: The Working Group may wish to consider whether the
principle of summary judicial proceedings should be reformulated as a general principle
that would apply to the exercise of all rights and remedies under the recommendations of
this chapter. If so, language along the following lines could be considered: “The law
should provide for summary judicial proceedings with respect to the exercise of rights and
remedies of the secured creditor, the grantor, and any other person who owes performance
of the secured obligation or claims to have a right in the encumbered assets”. The
commentary will explain that any person entitled to seek relief under recommendation 100
may seek such relief for violation of this recommendation. Also, the terminology section of
the Guide will include a definition of “possession” that defines the term to mean actual
rather than fictive or constructive possession. |
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Collection of receivables

102. With respect to a receivable that is an encumbered asset, the law should provide that
after default the secured creditor may collect or otherwise enforce the receivable.

[Note to the Working Group: The Working Group may wish to note that the
commentary will explain that the secured creditor may, as an alternative, elect to dispose
of a receivable pursuant to recommendations 93 (d) and 110.]

103. The law should provide that the secured creditor’s right to collect or otherwise
enforce a receivable includes the right to collect or otherwise enforce any personal or
property right that supports payment or performance of the receivable (such as a guarantee
or security right).

Negotiable instruments

104. The law should provide that after default the secured creditor has the right to enforce
a negotiable instrument that is an encumbered asset against a person obligated on that
instrument. However, as between the secured creditor and (i) the person obligated on the
negotiable instrument, or (ii) other persons claiming rights under the law governing
negotiable instruments, the obligations and rights of those persons are determined by the
law governing negotiable instruments.

[Note to Working Group: The commentary will include the following examples of
such persons:

(a) The person obligated on the negotiable instrument may be obligated to pay
only a holder or other person entitled to enforce the instrument under the law governing
negotiable instruments; and

(b)  The right of the person obligated on the instrument to raise defences to that
obligation is determined by the law governing negotiable instruments. |

105. The law should provide that the secured creditor’s right to collect or enforce a
negotiable instrument includes the right to collect or enforce any personal or property right
that supports payment or performance of the negotiable instrument (such as a guarantee or
security right).

Rights to drawing proceeds from an independent undertaking

106. [See A/ICN.9/WG.WGVI/WP.24/Add.2.]

Bank accounts

106 bis. The law should provide that after default a secured creditor with a security right in
a bank account may exercise any remedy of secured creditors under this chapter. However,
the right to collect on a bank account is, as against the depositary bank, subject to
recommendation [...].

[Note to the Working Group: The Working Group may wish to note that the
recommendation mentioned in recommendation 106 bis, which could be placed in a new
section of the Guide dealing with third-party rights and obligations, could read along the
following lines: “The law should provide that nothing in this Guide obligates a depositary
bank to pay any person other than: (i) a person that is the depositary bank’s customer with
respect to the bank account, and (ii) a secured creditor who has control of the bank
account pursuant to an agreement with the depositary bank.”]
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107. The law should provide that after default a secured creditor who has control of a
bank account is entitled to enforce its security right as a depositary bank if the secured
creditor is a depositary bank or, if the depositary bank is not the secured creditor, in
accordance with the terms of the agreement with the bank establishing control without
having to resort to a court or other authority.

108. The law should provide that a secured creditor that does not have control of a bank
account may enforce the security right against the depositary bank only pursuant to a court
order, unless the depositary bank agrees otherwise.

[Note to the Working Group: The Working Group may wish to note that the
following definition will be added to the terminology section of the Guide: “a secured
creditor has “control” with respect to a bank account where: (i) the secured creditor is the
depositary bank; (ii) the depositary bank has agreed to follow instructions from the
secured creditor with respect to the bank account without further consent of the grantor
(the agreement by which the depositary bank has agreed to follow instructions from the
secured creditor with respect to the bank account without further consent of the grantor is
referred to as a “control agreement”), or (iii) the secured creditor is the bank’s customer
as to the bank account”.]

Negotiable documents

109. The law should provide that after default the secured creditor has the right to enforce
a negotiable document against the issuer or any other person obligated on the negotiable
document. However, as between the secured creditor and the issuer or other person
obligated on the negotiable document, the rights and obligations of those persons are
determined by the law governing negotiable documents.

[Note to Working Group: The Working Group may wish to note that the commentary
will include the example that the issuer may be obligated to deliver the goods only to a
holder of the negotiable document with respect to them.]

Disposition of encumbered assets

110. As more specifically provided in other recommendations of this chapter, the law
should provide that a secured creditor after default is entitled to sell, lease, license or
otherwise dispose of an encumbered asset pursuant to recommendation 93(d).

110 bis. The law should provide that a secured creditor that disposes of encumbered assets
without resorting to court or other authority may select the method, manner, time, place,
and other aspects of the disposition.

[Note to the Working Group: The Working Group may wish to note that the
commentary will explain that this recommendation is subject to the standard of good faith
and commercial reasonableness set out in recommendation 89. It will also explain that the
purpose and effect of this recommendation is to provide a balance between the interests of
both the grantor (and its other creditors) and the secured creditor in enabling flexibility in
the methods used to dispose of the encumbered assets toward the end of obtaining an
economically effective realization, while at the same time protecting the grantor against
actions taken by the secured creditor that, in the commercial context, are not reasonable.]
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Advance notice with respect to extrajudicial disposition of encumbered assets

111. The law should address whether a secured creditor is required to give notice with
respect to extrajudicial disposition of an encumbered asset after default. Where the law
requires such notice to be given, the law should:

(a)  Specify that the notice should be given to: (i) the grantor, the debtor and any
other person who owes payment of the secured obligation, (ii) any person with rights in the
encumbered asset who, prior to the sending of the notice by the secured creditor to the
grantor, has notified in writing the secured creditor of those rights, and (iii) any other
secured creditor who, more than [...] days before the notice is sent to the grantor has
registered a notice of a security right in the encumbered asset under the name of the
grantor or who was in possession of the encumbered asset at the time it was seized by the
secured creditor;

(b) State the manner in which such notice is to be given, its timing, and its
minimum contents, including whether the notice [to the grantor] should contain an
accounting of the amount then owed and the right of the debtor or the grantor to obtain the
release of the encumbered assets from the security right under recommendation 98;

(c) Provide that any such notice should be in a language that is reasonably
expected to inform its recipients about its contents (notice to the grantor is sufficient if it is
in the language of the security agreement and, if the security right was made effective
against third parties by registration, notice to all other persons is sufficient if it is in the
language of the registry);

(d)  Address the legal consequences of failure to comply with the recommendations
governing notices with respect to extrajudicial dispositions; and

(e) List circumstances in which any such notice need not be given either because
the time delay associated with requiring advance notice could have a negative effect on the
realization value of the encumbered assets (as in the case of perishable tangibles or other
assets whose value may decline speedily) or because the encumbered assets are of a sort
sold on a recognized market (thereby obviating the need for advance notice).

112. The law should provide rules ensuring that the notice can be given in an efficient,
timely and reliable way so as to protect the grantor or other interested parties, while, at the
same time, avoiding having a negative effect on the secured creditor’s remedies and the
potential realization value of the encumbered assets.

[Note to the Working Group: The Working Group may wish to note that the
commentary will explain that these rules should balance the interest of the secured
creditor in having the flexibility to dispose of the encumbered asset promptly in order to
take advantage of favourable market conditions (an interest that also benefits the grantor
and other interested parties) with the interest of the grantor and those other parties in
obtaining notice of the disposition sufficiently before the disposition in order to take
actions that might further protect their interests (such as locating potential buyers for the
encumbered asset or attending a public disposition of the encumbered asset to verify the
secured creditor’s compliance with its obligations under this chapter.)

Acceptance of encumbered assets in satisfaction of the secured obligation

113. The law should provide that after default a secured creditor may propose to accept,
without resorting to a court or other authority, one or more of the encumbered assets in
total or partial satisfaction of the secured obligation.
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114. The law should provide that a secured creditor who proposes to accept an
encumbered asset in total or partial satisfaction of the secured obligation must send the
proposal, specifying the amount owed as of the date the proposal is sent and the amount of
the obligation that is proposed to be satisfied by accepting the encumbered asset to:

(a) The grantor, the debtor and any other person who owes payment of the secured
obligation (e.g. a guarantor);

(b) Any person with rights in the encumbered asset who, more than [...] days prior
to the sending of the proposal by the secured creditor to the grantor, has notified in writing
the secured creditor of those rights; and

(c¢) Any other secured creditor who has registered a notice of a security right in the
encumbered asset in the name of the grantor [more than [...] days before the proposal is
sent to the grantor] or who was in possession of the encumbered asset at the time it was
seized by the secured creditor.

115. The law should provide that, if a person to whom a proposal to accept an
encumbered asset in total or partial satisfaction of the secured obligation must be sent
under recommendation 114 objects in writing to such a proposal within [a short time, such
as 20 days] after the proposal is sent, the secured creditor may not proceed with the
proposal.

Surplus and shortfall

116. The law should provide that the enforcing secured creditor must apply the net
proceeds of its enforcement (after deducting costs of enforcement) to the secured
obligations. Except as provided in recommendation 117, the enforcing secured creditor
must pay any surplus remaining after such application to subordinate competing claimants,
who, prior to any distribution of the surplus, gave written notice of their claims to any
surplus to the enforcing secured creditor. Any balance remaining must be remitted to the
grantor.

117. The law should also provide that whether or not there is any dispute as to the
entitlement of any competing claimant or as to the priority of payment, the enforcing
secured creditor may, in accordance with generally applicable procedural rules, pay the
surplus to a competent judicial or other authority or to a public deposit fund for
distribution. In the case of such payment, the surplus should be applied in accordance with
the priority rules of this law.

118. The law should provide that distribution of the proceeds realized by a judicial
disposition or other officially administered enforcement process is to be made in
accordance with general rules of the State governing execution proceedings, but subject to
the priority rules of this law.

119. The law should provide that the debtor and any other person who owes payment of
the secured obligation are liable for any shortfall still owing after application of the net
proceeds of enforcement to the secured obligation.

Right of prior-ranking secured creditor to take over enforcement

120. The law should provide that, at any time before final disposition, acceptance or
collection of an encumbered asset, a secured creditor whose security right has priority over
that of an enforcing [secured creditor] [competing claimant] is entitled to take control of
the enforcement process initiated by that [secured creditor] [competing claimant]. The
right to take control includes the right to continue enforcement initiated by the [secured
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creditor] [competing claimant], enforce by a different method provided in the
recommendations of this chapter, and choose whether or not any remedy under the
recommendations of this chapter will be administered by a court or other authority.

Title or other right acquired through non-judicial disposition

121. The law should provide that, if a secured creditor elects to dispose of an encumbered
asset without resorting to a court or other authority, the person that acquires title or other
right in the asset in good faith pursuant to the disposition acquires its right in the asset
subject to rights that had priority over the security right of an enforcing [secured creditor]
[competing claimant] but takes free of the rights of the grantor, the enforcing secured
creditor and any competing claimant whose right has a lower priority than that of the
enforcing secured creditor. The same rule applies to the title or other right acquired by a
secured creditor who has accepted an encumbered asset in total or partial satisfaction of
the secured obligation.

Title or other right acquired through judicial disposition

122. The law should provide that, if a secured creditor disposes of an encumbered asset
through a judicial or other officially administered process, the title or other right acquired
by the transferee is determined by the general rules of the State governing execution
proceedings (for the distribution of the proceeds realized by the disposition, see
recommendation 118).

Intersection of movable and immovable secured transactions law
123. The law should provide that:

(a) A security right in fixtures in immovables may be enforced in accordance with
either the secured transactions law or the law governing enforcement of encumbrances on
immovable property; and

(b) If an obligation to a secured creditor is secured by both a security right in an
encumbered asset of the grantor and by an encumbrance on an immovable property of the
grantor, the secured creditor may enforce both the security right and the encumbrance
under the law governing enforcement of encumbrances on immovables or may enforce the
security right under the secured transactions law and the encumbrance under the law
governing enforcement of encumbrances on immovable property.

Coordination with other law

124. The law should be coordinated with general civil procedure law to provide a right for
secured creditors to intervene in court proceedings initiated by other creditors of the
grantor so as to protect security rights and to ensure the same priority status of security
rights as under the law.
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II.

A/CN.9/'WG.VI/WP.24/Add.2

Security rights in rights to drawing proceeds from an independent
undertaking: definitions and recommendations

ADDENDUM

CONTENTS

Security rights in rights to drawing proceeds from an independent undertaking. ... ... ... ..
Definitions . . . ..o

Recommendations . . . . ... ..t e

Security rights in rights to drawing proceeds from an
independent undertaking

Definitions (A/CN.9/WG.VI/WP.22/Add.1, paragraph 21, (y),
(z), (aa) and (bb))

(y) “Independent undertaking” means a letter of credit (commercial or standby), a
letter of credit confirmation, an independent guarantee (demand, first demand, bank
guarantee or counter-guarantee) or any other undertaking recognized as independent by
law or practice rules, such as the United Nations Convention on Independent Guarantees
and Standby Letters of Credit, the Uniform Customs and Practice for Documentary
Credits, the International Standby Practices and the Uniform Rules for Demand
Guarantees.

(z) “Right to drawing proceeds from an independent undertaking” means the right
to receive a payment due, a draft accepted or deferred payment or another item of value, in
each case to be delivered by the guarantor/issuer honouring or by a nominated person
giving value for, a draw under an independent undertaking. The term does not include][:]
(i) the right to draw (i.e. to request payment) under an independent undertaking, or (ii)
what is received upon honour of a drawing from the guarantor/issuer or nominated person
or upon disposition of a right to drawing proceeds from an independent undertaking (i.e.
the proceeds themselves).

[Note to the Working Group: The commentary will explain that the definition covers
only the “right to receive” whatever value is paid or provided upon honour of a drawing
and not the right to draw, i.e. to request payment under an independent undertaking. It will
also explain that the right to receive the proceeds does not include the proceeds
themselves, i.e. what is actually received upon honour of a drawing from the
guarantor/issuer or nominated person (a beneficiary’s receipt of value from a negotiating
bank should not be characterised as honour or disposition) or upon disposition of a right
to drawing proceeds from an independent undertaking. The commentary will also
highlight the distinction between the right to drawing proceeds from an independent
undertaking (as an original encumbered asset) and the “proceeds” (a key concept of this
Guide) of that right. The Working Group will note that the reference to the “beneficiary-
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IL.

grantor” has been deleted as unnecessary. This is in line with the Guide’s treatment of the
term “receivable”( the Guide does not define “receivable” in terms of the grantor).
Moreover, at the time of the grant, the grantor may not yet be a beneficiary, indeed, the
independent undertaking may not even exist at that time. Who is entitled to receive
payment is a matter of other law (in the context of receivables, for example, the Guide
does not specify who is entitled to receive payment of the receivable).]

(aa) “Guarantor/Issuer” means a bank or other person that issues an independent
undertaking. The term includes a bank or other person that issues a letter of credit
confirmation (“confirmer”) or counter-guarantee.

(bb) “Nominated person” means a bank or other person that is identified in an
independent undertaking by name or type (e.g. “any bank in country X”) as being
nominated to give value, i.e. to purchase or pay upon presentation of documents, and that
acts pursuant to that nomination. The term includes a confirmer that is nominated to
confirm and that confirms pursuant to the nomination.

(hh) “Control” with respect to a right to drawing proceeds from an independent
undertaking means that the guarantor/issuer or nominated person that will pay or give
value upon a draw under an independent undertaking: (i) is itself the secured creditor, or
(i1) has made an acknowledgment in favour of the secured creditor. “Acknowledgment”
with respect to a right to drawing proceeds from an independent undertaking means that
the guarantor/issuer or the nominated person that will pay or otherwise give value upon a
draw under an independent undertaking has, unilaterally or by agreement:
(i) acknowledged or consented to (however evidenced) the creation of a security right
(whether denominated as an assignment or otherwise) in favour of the secured creditor in
the right to drawing proceeds from an independent undertaking, or (ii) has obligated itself
to pay or give value to the secured creditor upon a draw under an independent undertaking.

[Note to the Working Group: This new definition was prepared pursuant to the
request of the Working Group (see A/CN.9/588, para. 81). The commentary will include
language that the definitions must be read together with all recommendations relating to
independent undertakings (3 (d), 16, 25, 25 bis, 25 ter, 25 quater, 49, 62, 106, 138 and
138 bis.).]

Recommendations

Parties, secured obligations and assets covered (see A/CN.9/WG.VI/WP.21,
recommendations 3 (d), 16 and 25)

3. In particular, the law should provide that it applies to:

(d) All types of movable assets and fixtures, tangible or intangible, present or
future, not specifically excluded in the law, including inventory, equipment and other
goods, receivables, negotiable instruments (such as cheques, bills of exchange and
promissory notes), negotiable documents (such as bills of lading), bank accounts, rights to
drawing proceeds from an independent undertaking and intellectual property rights;

Security rights in a right that secures or supports an assigned receivable, a
negotiable instrument, or another obligation

16. The law should provide that upon creation of a security right in a receivable, a
negotiable instrument or any other obligation covered as an encumbered asset by this
Guide, a security right is automatically created, without further action by either the grantor
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or the secured creditor, in any personal or property right that secures or supports payment
or performance of that receivable, negotiable instrument, or other obligation. However, if,
under the law governing a right that secures or supports payment of a receivable,
negotiable instrument or other obligation covered as an encumbered asset by this Guide, a
security right in that securing or supporting right may be created only after a separate act
of creation, the grantor is obligated to take such action. When an independent undertaking
supports payment or performance of a receivable, a negotiable instrument or any other
obligation covered as an encumbered asset by this Guide, the right to drawing proceeds
from the independent undertaking is a supporting obligation under this recommendation
and the security right in it is created without a separate act of creation by the grantor.

[Note to the Working Group: Recommendation 16 introduces the concept of
supporting rights (which might usefully be presented as a defined term, if the Working
Group so decides) and provides for automatic creation of a security right in a personal or
property right that supports a receivable, a negotiable instrument or any other obligation
covered as an encumbered asset by this Guide, immediately upon the creation of a security
right in the supported encumbered asset. The substantive effect is to do away with the
necessity for a separate act of creation with respect to the supporting obligation. While
this concept does nothing that the parties cannot do expressly, it nevertheless serves a very
valuable function in practice. A great many routine secured transactions involve
supporting obligations and provision for this arrangement serves greatly to enhance the
probability of achieving the goal of the secured transactions law to maximize credit at
lower cost. In the exceptional case (if that might exist) where the parties would not wish to
create a security right in a supporting obligation, that can be done by negating language
in the security agreement. The Working Group has already adopted the technique of
automatic creation of a security right in proceeds, without the need for express use of
special wording.

The Working Group may find it useful to consider some examples of situations
involving supporting rights. An example of a supporting personal right would be a fourth-
party guaranty that supports payment of a receivable that is the encumbered asset
provided by a 