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 (e) The owner’s, licensor’s and licensee’s rights in tangible assets with 
respect to which intellectual property is used. 

29. The enforcement regime recommended in the Guide, and applicable to each of 
these different rights in intellectual property, will be discussed separately in the 
following sections. 
 
 

 C. Taking “possession” of encumbered intellectual property 
 
 

30. The right of the secured creditor to take possession of the encumbered asset as 
set out in recommendations 146 and 147 of the Guide is normally not relevant if the 
encumbered asset is an intangible asset such as intellectual property (as the term 
“possession”, as defined in the Guide, means actual possession). These two 
recommendations deal only with the taking of possession of tangible assets. 
However, consistently with the general principle of extrajudicial enforcement, the 
secured creditor should be entitled to take possession of any documents necessary 
for the enforcement of its security right where the encumbered asset is intellectual 
property. Such a right will normally be provided for in the security agreement. In 
the event that the documents are accessory to the encumbered intellectual property, 
the creditor should be able to obtain possession whether or not those documents 
were specifically mentioned as encumbered assets in the security agreement. 

31. It may be thought that, where a secured creditor takes possession of a tangible 
asset that is produced using intellectual property or in which a chip containing a 
programme produced using an intellectual property is included, the secured creditor 
is also taking possession of the encumbered intellectual property. This is not the 
case. It is important to distinguish properly the asset encumbered by the security 
right. Even though many tangible assets, whether equipment or inventory, may be 
produced through the application of intellectual property such as a patent, the 
creditor’s security lies upon the tangible asset and does not, absent specific 
language in the security agreement purporting to encumber the intellectual property 
itself, encumber the intellectual property with the use of which the asset was 
produced. So, for example, the secured creditor may take possession of a tangible 
asset, such as a compact disc or a digital video disc, and may exercise its 
enforcement remedies against the discs under the Guide’s recommendations. In 
cases where the secured creditor also wishes to obtain a security right in the 
intellectual property itself (including, to the extent the grantor has the right to sell or 
otherwise dispose of, or license the intellectual property, the right to sell or 
otherwise dispose of, or license), it would be necessary for the secured creditor to 
specifically mention such intellectual property as encumbered assets in the security 
agreement with the owner of such intellectual property. 
 
 

 D. Disposition of encumbered intellectual property 
 
 

32. Under the Guide, the secured creditor has the right upon the grantor’s default 
to dispose of or grant a licence with respect to intellectual property encumbered by 
its security right, but always within the limits of the rights of the grantor. As a 
result, if the grantor is the owner, the secured creditor should, in principle, have the 
right to sell or otherwise dispose of, or license the intellectual property in which it 
has obtained a security right. However, if the grantor had previously granted an 



 

  
 

 
 Part Two   Studies and reports on specific subjects 1123

 

exclusive licence to a third party free of the security right, upon default, the secured 
creditor will be unable to grant another licence, as the grantor had no such right at 
the time the secured creditor acquired its security right (nemo dat quod non habet).  

33. In the above-mentioned situation, under the Guide, the enforcing secured 
creditor does not acquire the intellectual property against which the security right is 
being enforced. Instead, the secured creditor disposes of the encumbered intellectual 
property (by assigning, licensing or sub-licensing it) in the name of the grantor. 
Until the assignee or licensee (as the case may be) that acquires the rights upon a 
disposition by the enforcing creditor registers a notice (or other document) of its 
rights in the relevant registry (assuming the rights in question are registrable), the 
grantor will appear on the registry as the owner of the relevant intellectual property. 
 
 

 E. Rights acquired through disposition of encumbered intellectual 
property 
 
 

34. Under the Guide, rights in intellectual property acquired through judicial 
disposition would be regulated by the relevant law applicable to the enforcement of 
court judgements. In the case of an extrajudicial disposition in line with the 
provisions of secured transactions law, the first point to note is that the transferee or 
licensee takes its rights directly from the grantor. The secured creditor that chooses 
to enforce its rights in this manner does not become the owner as a result of this 
enforcement process, unless the secured creditor acquires the encumbered 
intellectual property in satisfaction of the secured obligation or at an enforcement 
sale (see, for example, recommendations 148 and 156).  

35. The second point is that the transferee or licensee could only take such rights 
as were actually encumbered by the enforcing creditor’s security right. Under the 
Guide, the transferee or licensee would take the intellectual property free of the 
security right of the enforcing secured creditor and any lower-ranking security 
rights, but subject to any higher-ranking security rights. The same rule applies to an 
extrajudicial disposition that is inconsistent with the provisions of the secured 
transactions law, provided that the transferee or licensee acted in good faith 
(see recommendations 161-163).  

36. As a general principle of secured transactions law, the enforcing secured 
creditor takes the encumbered asset in the condition it is at the time of enforcement. 
Thus, a security right in a tangible asset extends to and may be enforced against 
attachments to that asset (see recommendation 21 and 166). To ensure that the 
security right also covers assets produced or manufactured from encumbered assets, 
the security agreement normally provides expressly that the security right extends to 
such manufactured assets. Where the encumbered asset is intellectual property, it is 
important to determine whether the asset that is disposed of to the transferee or 
licensee is simply the intellectual property as it existed at the time the security right 
became effective against third parties or whether it is that intellectual property 
including any subsequent enhancements to it (e.g. an improvement to a patent). 
Generally, laws relating to intellectual property treat such improvements as separate 
assets and not as integral parts of existing intellectual property. As a result, the 
prudent secured creditor that wishes to ensure that improvements are encumbered 
with the security right should describe the encumbered asset in the security 
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agreement in a manner that ensures that enhancements are directly encumbered by 
the security right. 

 F. Proposal by the secured creditor to accept the encumbered intellectual 
property  
 
 

37. Under the enforcement regime recommended in the Guide, the secured 
creditor also has the right to propose to the grantor that it accept the grantor’s rights 
in satisfaction of the secured obligation. If the grantor is the owner of intellectual 
property, the secured creditor could itself become the owner, provided that the 
grantor and its creditors do not object (see recommendations 156-159). Should the 
owner have licensed its intellectual property to a licensee that acquired its rights 
under the licence agreement free of the rights of the enforcing secured creditor, 
when the secured creditor accepts the intellectual property from the grantor, it 
acquires that right subject to the prior-ranking licence under the nemo dat principle. 
Once a secured creditor becomes the owner of intellectual property, its rights and 
obligations are regulated by the relevant law relating to intellectual property. In 
particular, the secured creditor should register to enjoy the rights of an owner in the 
relevant intellectual property registry (assuming that rights in the intellectual 
property are registrable). Finally, the secured creditor that accepts the encumbered 
intellectual property in full or partial satisfaction of the secured obligation would 
take the intellectual property free of the security right of any lower-ranking security 
rights, but subject to any higher-ranking security rights (see recommendation 161). 
 
 

 G. Collection of royalties and licence fees 
 
 

38. Under the Guide, where the encumbered asset is the right to receive payment 
of royalties or other fees under a licence agreement, the secured creditor should be 
entitled to enforce the security right by simply collecting the royalties and fees upon 
default and notification to the person that owes the royalties or fees (see 
recommendation 168). In all these situations, the royalties are, for the purposes of 
secured transactions laws, receivables, and the rights and obligations of the parties 
will be governed by the principles pertaining to receivables that are elaborated in 
the United Nations Assignment Convention and the Guide for receivables. Once 
again, the secured creditor that has taken security over present and future royalty 
payments is entitled to enforce only such rights to receive payment of royalties as 
were vested in the grantor (licensor) at the time the security right in the receivable is 
enforced. In addition, subject to any contrary provision of law relating to 
intellectual property (see recommendation 4, subparagraph (b)), the secured 
creditor’s rights to collect royalties includes the right to collect or otherwise enforce 
any personal or property right that secures payment of the royalties 
(see recommendation 169). 
 
 

 H. Licensor’s other contractual rights  
 
 

39. In addition to the right to collect receivables, the licensor will normally 
include a number of other contractual rights in its agreement with the licensee. 
These may include, for example, a limitation in the licence agreement on the right 
of the licensee to grant any sub-licence or a prohibition on the granting of security 
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rights by the licensee in its rights under the licence agreement, including the right to 
terminate the licence agreement under a set of specified conditions. Merely because 
the licensor may have granted a security right in its right to collect royalties and this 
right to collect has become enforceable and is being enforced by the secured 
creditor has no direct bearing on these other rights of the licensor under its licence 
agreement or under generally applicable law relating to intellectual property. These 
rights remain vested in the licensor, unless they themselves have been assigned to a 
third party or were included in the description of the encumbered asset over which 
the secured creditor that is enforcing its security right obtained a security right from 
the grantor.  
 
 

 I. Enforcement of security rights in tangible assets related to intellectual 
property  
 
 

40. In principle, except where the so-called “exhaustion doctrine” applies, the 
intellectual property owner has the right to control the manner and place in which 
tangible assets, with respect to which intellectual property is used (of course, with 
the authorization of the owner), are sold. That is, in the event that the relevant 
intellectual property right has not been exhausted, the secured creditor should be 
able to dispose of the assets upon default, if there is an authorization from the 
intellectual property owner. In both these cases, it is assumed that the security 
agreement does not encumber the intellectual property itself.  

41. There is no universal understanding of the “exhaustion doctrine” (often 
referred to as “exhaustion of rights” or “first sale doctrine”) and the Annex makes 
reference to the doctrine not as a universal concept, but as it is actually understood 
in each enacting State. Nonetheless, where the exhaustion doctrine applies under 
law relating to intellectual property, the basic idea is that an intellectual property 
owner will lose or “exhaust” certain rights after their first marketing or sale. For 
example, the ability of a trademark owner to control further sales of a product 
bearing its mark are generally “exhausted” following the sale of that product. The 
rule serves to protect a person that resells that product from infringement liability. 
However, it is important to note that such protection extends only to the point where 
the products have not been altered so as to be materially different from those 
originating from the trademark owner. The reseller, for example, under law relating 
to intellectual property in some States, may not remove or alter the trademark 
applied to the products by the trademark owner. 

42. In situations where a product is produced with the use of intellectual property 
that has been licensed to the grantor, the licensor may provide that the licensee 
cannot grant security rights in such products or that a creditor that takes security 
may only enforce its rights in a manner agreed to by the licensor. In both these 
cases, the licensor will typically provide in the licence agreement that the licence 
may be revoked if the grantor or secured creditor is in breach of the licence 
agreement. As a consequence, to enforce effectively its security right in the product, 
the secured creditor would need to obtain the consent of the owner-licensor in line 
with the licence agreement and the relevant law relating to intellectual property and 
subject in particular to the operation of the exhaustion doctrine. 

43. In cases where the secured creditor also wishes to obtain a security right in the 
intellectual property itself (including, to the extent the grantor has the right to sell or 
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license the intellectual property, the right to sell or license), it would be necessary 
for the secured creditor to specifically mention such intellectual property as 
encumbered assets in the security agreement with the intellectual property owner. 
Here, the encumbered asset is not the product produced using the intellectual 
property, but rather the intellectual property itself (or the licence to manufacture 
tangible assets using the intellectual property). A prudent secured creditor will 
normally take a security right in such intellectual property so as to be able to 
continue the production of partially completed products. 
 
 

 J. Enforcement of a security right in a licensee’s rights 
 
 

44. In the discussion above, the grantor of the security right has been assumed to 
be the owner of the relevant intellectual property. The encumbered asset was either 
the intellectual property itself, the right of the owner-licensor to receive royalties 
and fees or the right of the owner-licensor to enforce other contractual terms 
relating to the intellectual property. Only in the discussion of security rights in 
tangible assets produced by using intellectual property (section I) were the rights of 
the owner-licensor and the rights of the licensee treated together. However, most of 
the issues addressed in sections C to H also are relevant in situations where the 
encumbered asset is not the intellectual property itself but the rights of a licensee 
(or sub-licensee) arising from a licence (or sub-licence) agreement. In cases where 
the encumbered asset is merely a licence, the secured creditor obviously may only 
enforce its security right against the licensee’s rights and may do so only in a 
manner that is consistent with the terms of the licence agreement.  

45. In situations where the grantor is a licensee, upon the grantor’s default, the 
secured creditor will have the right to enforce its security right in the licence and to 
dispose of the licence to a transferee, provided that the licensor consents or the 
licence is transferable, which is rarely the case. Likewise, the enforcing creditor 
may grant a sub-licence, provided that the licensor consents or the grantor-licensee 
had, under the terms of the licence agreement, the right to grant sub-licences. In 
situations where the secured creditor proposes to a grantor-licensee to accept the 
licence in full or partial satisfaction of the secured obligation and neither the grantor 
nor other interested parties (e.g. the licensor) object (and the licence agreement does 
not prohibit the transfer of the licence), the secured creditor becomes vested with 
the licence according to the terms of the licence agreement between the licensee and 
the licensor. As in the case of a transferee or licensee that acquires intellectual 
property upon a disposition by a secured creditor, the licensee/secured creditor that 
accepts the licence in full or partial satisfaction of the secured obligation should 
register to enjoy its rights as a licensee in the relevant intellectual property registry. 
Assuming that registration of licences is possible under law relating to intellectual 
property, such registration may be a condition of the effectiveness of the licensee’s 
rights or may simply serve information purposes.  

46. Where the encumbered asset is the sub-licensor’s right to receive payment of 
royalties under a sub-licence agreement, the secured creditor is entitled to treat the 
asset as a receivable. This means that the secured creditor may collect payment of 
the royalties to the extent that these were vested in the grantor/sub-licensor at the 
time when the security right in the receivable is enforced. If enforcement of the 
security right in the right to receive payment of royalties payable by a sub-licensee 
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constituted a breach of the licence agreement, then the secured creditor would not 
be able to enforce its security right in any receivables arising after that breach.  

47. Where the encumbered asset is another contractual right stipulated in the  
sub-licence agreement, the secured creditor may enforce its security right in this 
contractual right as if it were any other encumbered asset, and the fact that the 
licensor may have revoked the licence for the future, or may have itself claimed a 
prior right to receive payment of sub-royalties, has no direct bearing on the right of 
the secured creditor to enforce these other contractual rights set out in the licence 
agreement. 

48. The rights acquired by a transferee of the licence, a sub-licensee upon 
disposition by the secured creditor or by a secured creditor that accepts the licence 
in full or partial satisfaction of the secured obligation may be significantly limited 
by the terms of the licence agreement. For example, a non-exclusive licensee cannot 
enforce the intellectual property against another non-exclusive licensee or against an 
infringer of the intellectual property. Only the licensor (or the owner) may do so, 
although, in some States, exclusive licensees may join the licensor as a party to the 
proceedings. In addition, depending upon the terms of the licence agreement and the 
description of the encumbered asset in the security agreement, a transferee of the 
licence may not have access to information such as a source code. In order to ensure 
the effectiveness of the licence being transferred or sub-licensed, the security 
agreement will have to include such rights within the description of the assets 
encumbered by the grantor/licensee, to the extent that the licence agreement and 
relevant law permits it to encumber these rights as well. 
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 X. Law applicable to a security right in intellectual property 
 
 

 [Note to the Working Group: For paras. 1-21, see A/CN.9/WG.VI/WP.35/Add.1, 
paras. 90-98, A/CN.9/667, paras. 124-128, A/CN.9/WG.VI/WP.33/Add.1, paras. 53-
57, and A/CN.9/649, paras. 77-80.] 
 
 

 A. Law applicable to proprietary matters 
 
 

1. In many States, the conflict-of-laws rule that applies to security rights in 
intangible assets applies also to security rights in intellectual property. Similarly, the 
conflict-of-laws rules recommended in the Guide with respect to security rights in 
intangible assets also applies to security rights in intellectual property.  

2. Thus, if a State enacts the conflict-of-laws recommendations of the Guide, 
without making any changes with respect to intellectual property, the law of the 
grantor’s location would apply to the creation, third-party effectiveness, priority and 
enforcement of a security right in intellectual property (see recommendations 208, 
and 218, subparagraph (b)). The location of the grantor is defined as its place of 
central administration, that is, the real rather than the statutory seat, of the grantor 
(see recommendation 219). Of course, recommendation 4, subparagraph (b), would 
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also apply and defer to any applicable law rule of the law relating to intellectual 
property that applied specifically to intellectual property. 

3. The principal advantage of the grantor’s law approach is that it leads to the 
application of a single law to the creation, third-party effectiveness, priority and 
enforcement of a security right. So, for example, a secured creditor that obtains a 
security right in all present and future intangible assets (including intellectual 
property) of a grantor could obtain a security right, make it effective against third 
parties, ascertain its priority and have it enforced by referring to the law of only one 
State, even if the assets have connections with several States. In particular, both 
registration and searching costs would in most cases be reduced, as a secured 
creditor would need to register and a searcher would need to search only in the State 
in which the grantor is located. This would reduce transaction costs and enhance 
certainty, a result that is likely to have a beneficial impact on the availability and the 
cost of credit. 

4. However, international conventions that protect intellectual property generally 
adopt the principle of territoriality. Thus, in many States, the law applicable to 
ownership of intellectual property is the law of the State where the intellectual 
property is protected (lex protectionis), while the law applicable to contractual 
matters is the proper law of the contract (lex contractus). Accordingly, the law 
applicable to issues of protection of intellectual property rights country by country 
(such as the comparative rights of an intellectual property owner as against a 
licensee in a particular country) is the lex protectionis. A common example is a 
licence to copyrighted work transmitted routinely across national borders via 
satellite.   

5. While there is very little precedent on the application of the lex protectionis to 
security rights in intellectual property, a conflict-of-laws rule on security rights in 
intellectual property must take into account the lex protectionis, as a security right 
in intellectual property could not be created, made effective against third parties and 
be enforced in a country where the encumbered intellectual property right does not 
exist. This would be necessary in particular to the extent that, under law relating to 
intellectual property, a secured creditor may be treated as a transferee. In any case, 
if an approach based on the law of the grantor’s location were to be followed, in the 
case of a priority conflict between a security right in intellectual property and the 
ownership right of an outright transferee of the encumbered intellectual property, as 
outright transfers would still be governed by the lex protectionis, such an approach 
would not refer to one single law to resolve a priority conflict between the rights of 
a secured creditor and an outright transferee.  

6. As already mentioned, in order for a secured creditor to be able to obtain an 
effective and enforceable security right in an intellectual property right under the 
law of a State, the intellectual property right must exist under the law of that State. 
So, the principal advantage of the lex protectionis is that, in recognition of the 
principle of territoriality adopted in international conventions on the protection of 
intellectual property, it would result in the same law applying to both security rights 
and ownership rights in intellectual property.  

7. However, there are also disadvantages in applying the lex protectionis as the 
applicable law for security rights, especially in transactions in which the 
encumbered assets are not limited to intellectual property that is used and protected 
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under the law of a single State. The advantages and disadvantages of the two 
approaches mentioned above may be illustrated with the following examples dealing 
separately with creation, third-party effectiveness, priority and enforcement issues. 

8. Intellectual property owner A located in State X creates, pursuant to a single 
security agreement, a security right in its patent, trademark and copyright portfolio, 
protected under the laws of States X and Y, in favour of secured creditor SC1 
located in State Y. Under the law of the grantor’s location approach, for the creation 
of its security right (i.e. its effectiveness between the grantor and the secured 
creditor), A and SC1 need to meet the requirements of State X. Under the lex 
protectionis approach, A and SC1 have to meet the creation requirements of State X 
with respect to the rights protected under the laws of State X and the requirements 
of State Y with respect to the rights protected under the laws of State Y. If they fail 
to do so, the security agreement may achieve only part of its intended purpose, that 
is, create a security right under the law of State X, but fail to create a security right 
under the law of State Y.  

9. When the differences between the laws of States X and Y with respect to the 
creation of a security right are only a matter of form (as when, for example, State X 
that has not enacted the recommendations of the Guide requires more formalities in 
a security agreement than does State Y that has enacted the recommendations of the 
Guide), this difficulty can be overcome by preparing the security agreement so that 
it satisfies the requirements of the most stringent State. Even that will create 
additional costs for the transaction. When States X and Y have inconsistent 
requirements with respect to formalities, though, this approach will not suffice. 
Similarly, when the agreement contemplates multiple present and future intellectual 
property rights as encumbered assets, difficulties cannot be overcome when some of 
the relevant States have enacted the recommendations of the Guide (allowing a 
single security agreement to create security rights in multiple present and future 
assets), while other States do not allow a security agreement to create a security 
right in assets not yet in existence or not yet owned by the grantor or do not allow 
multiple assets to be encumbered in the same agreement. As creation of a security 
right means its effectiveness between the grantor and the secured creditor (and not 
as against third parties), the policy that underlies the lex protectionis does not 
appear to dictate referring the creation of a security right to that law. 

10. In order to make its security right effective against third parties, under the 
grantor’s location approach, it would be sufficient for secured creditor SC1 to meet 
the third-party effectiveness requirements of State X. Any potential creditors of 
intellectual property owner A would need to search only in the relevant registry in 
State X. Under the lex protectionis approach, however, secured creditor SC1 would 
need to meet the third-party effectiveness requirements of States X and Y to make 
its security right in intellectual property rights effective against third parties in 
States X and Y. This would possibly necessitate the filing of multiple notices with 
respect to the security right in the relevant registries of those States; and potential 
creditors would have to search in all those registries. Of course, this disadvantage 
would be alleviated if there were an international registry in which notices with 
respect to security rights, the third-party effectiveness of which is governed by 
different States, could be registered. This situation could be further complicated by 
the fact that some of those States might utilize the general security rights registry 
for such notices, other States might provide the option of utilizing a specialized 
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registry, and still other States, might utilize an intellectual property registry that is 
mandatory under recommendation 4, subparagraph (b). However, if secured creditor 
SC1 has to register a notice of its security right in a patent registry, such registration 
can only take place in the patent registry in the State in which the patent is 
registered. It cannot take place in the patent registry in State Z in which the patent is 
not protected. 

11. If intellectual property owner A creates another security right in its patent and 
trademarks protected in State Y in favour of secured creditor SC2, there will be a 
priority conflict between the security rights of SC1 and SC2 in the patents and 
trademarks protected in State Y. Under the law of the grantor’s location approach, 
this priority conflict would be governed by the law of the State in which the grantor 
is located, that is, State X. Under the lex protectionis approach, however, this 
priority conflict would be governed by the laws of State Y. In particular in situations 
in which third-party effectiveness is established by way of registration in a 
specialized registry, the State in which the intellectual property right is registered 
would be the State whose law would be the most appropriate to resolve priority 
disputes.  

12. Another example will illustrate how the law of the grantor’s location will 
apply in the case of multiple transfers in a chain of title, where the transferor and 
each transferee create security rights. A, who is located in State X, owns a patent in 
State X. Owner A grants a security right in the patent to secured creditor SC1. 
A then transfers the patent to B, who is located in State Y and who grants a security 
right to SC2. Whether transferee B obtains the patent subject to the security right of 
SC1 will be determined in accordance with the law of State X, the law of the 
grantor’s location. If B takes the patent subject to the security right, then SC2 
acquires no more rights than B had. If B assigns the patent to C, who is located in 
State Z and who grants a security right to SC3, C and SC3 will not acquire more 
rights than B had.  

13. In the example mentioned in the preceding paragraph, if grantor A is located in 
State X and the patent is protected in State Y, application of the law of the grantor’s 
location will not allow SC1 to obtain an effective security right with priority over 
the rights of the transferee because the patent does not exist in State X. Only the 
application of the lex protectionis will allow SC1 to obtain an effective security 
right in the patent with priority over the rights of transferee B.  

14. Finally, if intellectual property owner A does business in States X, Y and Z and 
uses a particular trademark under the laws of each of those States, those trademark 
rights may well have greater value taken together than they do separately because 
they operate collectively. Thus, if A grants a security right in those trademark rights, 
secured creditor SC1 would likely prefer to dispose of them together upon A’s 
default because such a disposition would likely yield greater proceeds (thus also 
benefitting A). Yet, this is likely to be difficult or impossible if States X, Y and Z 
have different rules for disposition of encumbered assets that are intellectual 
property rights. If State X allows judicial disposition, while States Y and Z allow 
non-judicial disposition by the secured creditor, disposition of the trademark rights 
in a single transaction might be impossible. Even if all of the relevant States allow 
non-judicial disposition, though, the differences in required procedures may make 
disposition of the rights in a single transaction inefficient at best.  
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15. Moreover, enforcement of a security right is not a single event; rather it is a 
series of actions. So, upon A’s default, secured creditor SC1, located in State Y, may 
notify A, located in State X that the security right in its trademark right protected 
under the laws of State Z is in default. Secured creditor SC1 may then advertise the 
disposition of the trademark right in States X, Y and Z; indeed, it may advertise the 
disposition worldwide by use of the Internet. Secured creditor SC1 may then 
identify a buyer located in State Z, who buys the encumbered asset pursuant to a 
contract governed by the laws of State X. Under the lex protectionis approach, 
secured creditor SC1 would need to enforce its security right in the trademark 
protected in State X in accordance with the law of State X, its security right in the 
trademark protected in State Y in accordance with the law of State Y and its security 
right in the trademark protected in State Z in accordance with the law of State Z. 
Under the grantor’s law approach, enforcement of the security right in the trademark 
would be governed by the law of the State in which the grantor, that is A, has the 
place of its central administration. Of course, no matter which approach is followed, 
if secured creditor SC1 sells the encumbered trademarks, the transferee has to 
register its rights in the trademark registry of the State in which the trademark is 
registered and protected, that is States X, Y and Z. 

16. However, another example may illustrate the importance of the lex protectionis 
approach. In the previous example, A’s patents may have only been issued in State Y 
but not in State X. Under the law of State X (the State of the grantor’s location), for 
a security right in a patent to be effective against third parties, it must be registered 
in the national patent registry. If State Y has a law of location of the grantor rule 
(referring to the law of State X) to determine third-party effectiveness and priority 
of a security right, then A could not grant B an effective and enforceable security 
right in its patents in State Y because in State X the patent is not protected and no 
registration of a security right is possible in a non-existent patent. If grantor A were 
located in State Y, then A could grant B such a security right, because in State Y the 
patent exists and a security right may be registered in the patent registry. This 
example illustrates that intellectual property does not exist “in the abstract” but 
rather is a legal right supported by a specific national legal system, which must of 
necessity be responsible for its recognition and enforcement against third parties 
within the borders of a national jurisdiction. 

17. Where grantor A, located in State X, grants a security right in a patent 
registered in the national patent office in State Y and then grantor A becomes 
insolvent, the law applicable to the creation, third-party effectiveness, priority and 
enforcement of the security right will be the law of State X or Y, depending on 
whether a grantor’s law approach or a lex protectionis approach is followed in the 
forum State. Under the Guide, the application of any of these laws is subject to the 
lex fori concursus with respect to issues such as avoidance, treatment of secured 
creditors, ranking of claims or distribution of proceeds (see recommendation 223). 
Where the insolvency proceeding is opened in State X in which the grantor is 
located, the lex fori concursus and the law of the grantor’s location will be the law 
of one and the same jurisdiction. Where the insolvency proceeding is opened in 
another State, where, for example, the grantor has assets, that may not be the case. 

18. To combine consistency with the law applicable to ownership rights and the 
benefit of the application of a single law for security rights issues, the lex 
protectionis could be combined with the law of the grantor’s location in the sense 
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that creation and enforcement of a security right could be referred to the law of the 
grantor’s location, while third-party effectiveness and priority could be referred to 
the lex protectionis. 

19. Other combinations of the two approaches might be possible. For example, the 
approach based on the law of the grantor’s location could be subject to a variation 
whereby a priority conflict involving the rights of an outright transferee would be 
governed by the lex protectionis. With this variation, a secured creditor would also 
need to establish its right under the lex protectionis only in instances where a 
competition with an outright transferee is a concern. In the typical case where the 
insolvency of the grantor is the main concern, it would be sufficient for the secured 
creditor to rely on the law of the State in which the grantor is located, as would be 
the case for certain other categories of intangible assets (such as receivables). The 
problem with this approach would be that, to ensure priority over potential outright 
transferees, secured creditors would need to establish their rights under the lex 
protectionis in any case. 

20. A further variation would be to defer to the lex protectionis only where that 
law provides that the intellectual property concerned may be registered in an 
intellectual property registry. This further variation might, however, be 
unsatisfactory for outright transferees of intellectual property not subject to 
registration under the lex protectionis. They would have to investigate the law of the 
State of the grantor’s location to ensure that their transfer is not subject to a 
previous security right. This approach would not provide sufficient certainty as to 
the law applicable. 

 [Note to the Working Group: The Working Group may wish to consider the 
following alternatives: 
 

  Alternative A 
 

 The law should provide that the law applicable to the creation, effectiveness against 
third parties, priority and enforcement of a security in intellectual property is the law of 
the State [or region] in which the intellectual property is protected.  
 

  Alternative B  
 

 The law should provide that the law applicable to the creation and 
enforcement of a security right in intellectual property is the law of the State in 
which the grantor is located. However, the law applicable to the third-party 
effectiveness and priority of a security right in intellectual property is the law of the 
State [or region] in which the intellectual property is protected. 
 

  Alternative C 
 

 The law should provide that the law applicable to the creation, third-party 
effectiveness, priority and enforcement of a security right in intellectual property is 
the law of the State in which the grantor is located. However, the law applicable to 
a priority conflict involving the right of a transferee or licensee is the law of the 
State [or region] in which the intellectual property is protected.] 
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 B. Law applicable to contractual matters 
 
 

21. The mutual rights and obligations of the grantor and the secured creditor with 
respect to the security right may be left to party autonomy. In the absence of a 
choice of law by the parties, the law applicable to these matters might be the law 
governing the security agreement (see recommendation 216).  
 
 

 XI. The impact of insolvency of a licensor or licensee of 
intellectual property on a security right in that party’s rights 
under a licence agreement  
 
 

 [Note to the Working Group: The Working Group may wish to note that 
Working Group V (Insolvency Law) prepared the Legislative Guide on Insolvency 
Law (the “Insolvency Guide”) culminating with its adoption by UNCITRAL on 
25 June 2004 and endorsement by the General Assembly on 2 December 2004. 
Working Group VI (Security Interests) prepared the Legislative Guide on Secured 
Transactions (the “Secured Transactions Guide”) culminating with its adoption by 
the Commission on 14 December 2007 and endorsement by the General Assembly 
on 11 December 2008.  

 Throughout the preparation of both Legislative Guides, Working Groups V 
and VI worked in close coordination so that the final products would be not only 
compatible but also consistent with each other. In fact, two joint sessions of Working 
Groups V and VI were held to discuss and resolve crossover issues. As a result, the 
Insolvency Guide and the Secured Transactions Guide are fully compatible.  

 The same process of coordination between Working Groups V and VI has 
occurred in regard to the preparation of the draft Annex to the Secured Transactions 
Guide dealing with security rights in intellectual property. The underlying principle 
has been to maintain the integrity of the Guides previously prepared and to provide 
explanatory text where needed in preparation of the draft Annex. The present 
working paper has been prepared pursuant to the request of Working Groups V 
and VI. 

 The Working Group may wish to consider whether paragraphs 1-4 below 
(properly adjusted and supplemented with references to further considerations by 
Working Group V and Working Group VI) should be placed in the discussion of the 
background of the draft Annex (see A/CN.9/WG.VI/WP.37, paras. 1-8). The Working 
Group may wish to note that the background of the UNCITRAL Legislative Guide on 
Secured Transactions is set out in a preface (and not in chapter XII on the impact of 
insolvency on a security right). 

1. At its thirteenth session (New York, 19-23 May 2008), Working Group VI 
considered a note by the Secretariat entitled “Security rights in intellectual property 
rights” (A/CN.9/WG.VI/WP.33 and Add.1). That note included a brief discussion of 
insolvency-related matters. At that session, the Working Group decided to revisit 
those matters at a future meeting and to recommend to the Commission that Working 
Group V (Insolvency Law) be requested to consider those matters (see A/CN.9/649, 
para. 103). 

2. At its forty-first session (New York, 16 June-3 July 2008), the Commission 
noted the decision of Working Group VI and decided that Working Group V should 
be informed with respect to issues involving security rights in intellectual property 
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that implicate insolvency law and invited to express a preliminary opinion 
(see A/63/17, para. 326).  

3. At its fourteenth session (Vienna, 20-24 October 2008), Working Group VI 
referred to Working Group V certain matters relating to the impact of insolvency on 
a security right in intellectual property (see A/CN.9/667, paras. 129-143).  

4. At its thirty-fifth session (Vienna, 17-21 November 2008), Working Group V 
reviewed the issues involving insolvency law referred to it by Working Group VI for 
inclusion in the draft Annex and confirmed that the responses given in the table at 
the end of document A/CN.9/667 accurately reflected the impact of the Insolvency 
Guide. In that connection, it was suggested that those considerations might be 
included in a commentary to be prepared. With respect to the possibility that a 
licensee under a licence agreement rejected by the insolvency representative of the 
licensor might be permitted, under some laws, to continue to exercise its rights 
under that agreement notwithstanding the rejection, the Working Group agreed that 
it was not in a position to properly consider that question without a better 
understanding of the scope and extent of the issues involved and requested the 
Secretariat to prepare a working paper, for consideration at its next session, that 
would provide background information on the discussion of the treatment of 
contracts that had taken place in the course of the development of the Insolvency 
Guide and the recommendations that had been adopted. Working Group V reached 
the same conclusion with respect to the issue of whether a secured creditor could 
request the licensor’s insolvency representative or the insolvency court to set a 
deadline within which the insolvency representative should decide whether to 
continue or reject a licence agreement and set a special hearing before the 
insolvency court to address any dispute (see A/CN.9/666, 112-117).]  
 
 

 A. General 
 
 

22. A licensor or a licensee of intellectual property under a licence agreement may 
create a security right in its rights under the licence agreement. If the grantor is the 
licensor, typically its secured creditor will have a security right in the licensor’s 
right to receive royalties from the licensee as well as the right to enforce  
non-monetary terms of the licence agreement and the right to terminate the license 
agreement upon breach. If the licensee is the grantor, typically its secured creditor 
will have a security right in the licensee’s right to use the licensed intellectual 
property under the licence agreement (subject to the terms of the licence 
agreement), but not a security right in the intellectual property itself. The secured 
creditor may then take the steps necessary to make that security right effective 
against third parties (see Secured Transactions Guide, recommendation 29).  

23. Insolvency law, subject to avoidance actions, will typically respect the 
effectiveness of such a security right (see Insolvency Guide, recommendation 88). 
Similarly, insolvency law, subject to any limited and clearly stated exceptions, will 
respect the priority of a security right that is effective against third parties 
(see Secured Transactions Guide, recommendations 238-239). However, if the 
licensor or the licensee becomes subject to insolvency proceedings, there may be an 
effect on the rights of the parties to the licence agreement that will have an impact 
on a security right granted by the licensor or the licensee. In the case of a chain of 
licence and sub-licence agreements, the insolvency of any party in the chain will 
have an impact on several other parties in the chain and their secured creditors 
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(e.g. an insolvency of a party in the middle of the chain will affect subsequent 
sub-licenses and sub-licensors, but not previous ones). 

24. Outside of insolvency, there may be statutory or contractual limitations on the 
ability of the licensor and the licensee to grant and enforce a security right in a right 
to receive payment of royalties (i.e. a receivable). Secured transactions law will 
typically not affect statutory limitations, other than mainly those relating to a future 
receivable as such. Secured transactions law may affect contractual limitations 
(see Secured Transactions Guide, recommendations 18 and 23-25). What effect, if 
any, an insolvency proceeding may have on those limitations on the assignment of 
receivables independent of secured transactions law is a matter of insolvency law 
(see Insolvency Guide, recommendations 83-85). 

25. The Insolvency Guide contains extensive recommendations concerning the 
impact of insolvency proceedings on contracts with respect to which both the debtor 
and its counterparty have not fully performed their obligations under the contract 
(see Insolvency Guide, recommendations 69-86). A licence agreement could be such 
a contract, if it has not been fully performed by both parties and the term of the 
licence agreement is not completed (so that there is remaining performance by the 
licensor). However, a licence agreement is not such a contract, if it has been fully 
performed by the licensee through an advance payment of the entire amount of the 
royalties owed by the licensee to the licensor, as may be the case in the event of an 
exclusive licence agreement, and the absence of any ongoing obligations of the 
licensor. The insolvent debtor could be the licensor (owing the licensee the right to 
use the licensed intellectual property in line with the licence agreement) or the 
licensee (owing payment of royalties and the obligation to use the licensed 
intellectual property in accordance with the licence agreement). 

26. Under the recommendations of the Insolvency Guide, the insolvency 
representative may continue or reject a licence agreement as a whole, if it has not 
been fully performed by both parties (see Insolvency Guide, recommendations 72-73). 
In the case of a one licence agreement, continuation or rejection of the licence 
agreement by the insolvency representative of one party will affect the rights of the 
other party. In the case of a chain of licence and sub-licence agreements, 
continuation or rejection will affect the rights of all subsequent parties in the chain. 
Finally, in the case of cross-licensing agreements (where a licensor grants a licence, 
the licensee then further develops the licence and grants a licence in the further 
developed licensed product to the licensor), continuation or rejection will affect 
each party both in its capacity as licensor and licensee. 

27. If the insolvency representative chooses to continue a licence agreement, 
which has not been fully performed by both parties and as to which the insolvent 
debtor (licensor or licensee) is in breach, the breach must be cured, the non-
breaching counterparty must be substantially returned to the economic position that 
it was in before the breach, and the insolvency representative must be able to 
perform the licence agreement (see Insolvency Guide, recommendation 79). In this 
case, the insolvency proceedings will have no impact on the legal status of a 
security right granted by the licensor or the licensee. However, if the insolvency 
representative chooses to reject the licence agreement, there will be an impact on a 
security right granted by the licensor or the licensee (for a full understanding of the 
treatment of contracts in the case of insolvency, the reader is referred to the text of 
the Insolvency Guide). 
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 B. Insolvency of the licensor 
 
 

28. If the licensor’s insolvency representative decides to continue a licence 
agreement, there will be no impact on a security right granted by the licensor or the 
licensee. If the licensor is the insolvent debtor and has granted a security right in its 
rights under the licence agreement, and the licensor’s insolvency representative 
decides to continue the licence agreement, the licence agreement will remain in 
place, the licensee will continue to owe royalties under the licence agreement and 
the licensor’s secured creditor will continue to have a security right in those royalty 
payments. In this case of the licensor’s insolvency, if the licensee has granted a 
security right in its rights under the licence agreement, the licensor will continue to 
owe the licensee unimpeded use of the licensed intellectual property under the 
licence agreement and the licensee’s secured creditor will continue to have a 
security right in the licensee’s rights under that agreement.  

29. However, if the licensor’s insolvency representative decides to reject the 
licence agreement, there will be an impact on a security right granted by the licensor 
or the licensee. If the licensor has granted a security right in its rights under the 
licence agreement, the licence agreement will no longer be effective, the licensee 
will no longer owe royalties under the licence agreement, and, thus, there will be no 
royalties for the licensor’s secured creditor to be able to apply to satisfy the secured 
obligation. In this case of the licensor’s insolvency, if the licensee has granted a 
security right in its rights under the licence agreement, the licensee will no longer 
have the authority to use the licensed intellectual property and its secured creditor 
will lose its security right in the encumbered asset (i.e. the licensee’s authority to 
use the licensed intellectual property).  

30. As a practical matter, a secured creditor with a security right in a licensor’s 
rights under a licence agreement may protect itself from the consequences of a 
rejection of the licence agreement by the licensor’s insolvency representative by, for 
example, obtaining (and making effective against third parties), in addition to a 
security right in the licensor’s rights under the licence agreement (principally the 
royalties), a security right in the licensed intellectual property itself. Then, if the 
insolvency representative of the licensor rejects the licence agreement, the secured 
creditor of the licensor (subject to the stay and any other limitations imposed by 
insolvency law on the enforcement of security rights in insolvency proceedings) can 
enforce its security right in the licensed intellectual property by disposing of it or by 
entering into a new licence agreement with a new licensee similar to the licence  
that had been rejected and thus re-establishing the royalty stream (see 
recommendation 149 of the Secured Transactions Guide). The funds received from 
the disposition of the encumbered intellectual property or the royalties received 
pursuant to this new licence agreement would then be distributed to the secured 
creditor pursuant to recommendations 152-155 of the Secured Transactions Guide. 
As a practical matter, however, this arrangement would be worthwhile only for 
significant licence agreements. 

31. Similarly, a secured creditor with a security right in a licensee’s rights under a 
licence agreement may seek to protect itself from the consequences of a rejection of 
the licence agreement by the licensor’s insolvency representative, by, for example, 
declining to make the secured loan unless the licensee obtains and makes effective 
against third parties a security right in the licensed intellectual property to secure 
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the licensee’s rights under the licence agreement. Then, if the insolvency 
representative of the licensor rejects the licence agreement, the licensee (subject to 
the stay and any other limitations imposed by insolvency law on the enforcement of 
security rights in insolvency proceedings) can enforce the security right in the 
licensed intellectual property itself by disposing of it or by entering into a new 
licence agreement with a new licensor, and the rights thereby obtained would be 
proceeds in which the secured creditor would have a security right. As a practical 
matter, this arrangement would be worthwhile only for significant licence 
agreements. 

32. As already mentioned, if at least one party has fully performed its obligations 
with respect to a licence agreement, the license agreement is not subject to the 
recommendations of the Insolvency Guide concerning treatment of contracts. Where 
neither the licensor nor the licensee has fully performed its obligations under the 
license agreement, however, the license agreement would be subject to rejection 
under those recommendations. To protect long-term investments of licensees and in 
recognition of the fact that a licensee may depend on the use of rights under a 
licence agreement, some States have adopted rules that give additional protection to 
a licensee (and, in effect, its secured creditor) in the case of a licence agreement that 
would otherwise be subject to rejection in the insolvency of the licensor. Such 
protection is particularly important where there is a chain of licence and sub-licence 
agreements and thus several parties may be affected by the insolvency of one party 
in the chain. 

33. For example, some States give a licensee the right to continue to use the 
licensed intellectual property, following the rejection of the licence agreement by 
the licensor’s insolvency representative, as long as the licensee continues to pay 
royalties to the estate as provided in the licence agreement and otherwise continues 
to perform the licence agreement. The only obligation imposed upon the licensor’s 
estate as a result of this rule is the obligation to continue honouring the intellectual 
property licence, an obligation that does not impose upon the resources of the 
licensor’s estate. This approach has the effect of balancing the interest of the 
insolvent licensor to escape affirmative burdens under the licence agreement and the 
interest of the licensee to protect its investment in the licensed intellectual property.  

34. In other States, licence agreements may not be subject to rejection under 
insolvency law because: (a) a rule that excludes the leases of immovable property 
from insolvency rules on rejection in the case of the lessor’s insolvency applies by 
analogy to licence agreements in the licensor’s insolvency; (b) licence agreements 
relating to exclusive licences create property rights (rights in rem) that are not 
subject to rejection (but may be subject to avoidance); (c) licence agreements are 
not regarded as contracts that have not been fully performed by both parties as the 
licensor has already performed its obligations by granting the licence. In these 
States, the licensee may be able to retain the licence as long as it pays the royalties 
owed under the licence agreement. 

35. In yet other States, licence agreements may be rejected, subject to the 
application of the so called “abstraction principle”. Under this principle, the licence 
does not depend on the effectiveness of the underlying licence agreement. Thus, the 
licensee may retain the right to use the licensed intellectual property, even if a 
licence agreement has been rejected by the licensor’s insolvency representative. 
However, the licensor’s insolvency representative has a claim for the withdrawal of 
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the licence based on the principle of unjust enrichment. Until such withdrawal, the 
licensee has to pay for the use of the licensed intellectual property on the basis of 
the principle of unjust enrichment an amount equal to the royalties owed under the 
licence agreement that was rejected.  

 [Note to the Working Group: The Working Group may wish to note that 
paragraph 36 is placed within square brackets as the issue discussed therein has not 
been considered by Working Group V.]  

36. [To protect long-term investments and expectations of licensees and their 
creditors from the ability of the licensor’s insolvency representative in effect to 
renegotiate licence agreements existing at the commencement of insolvency 
proceedings, States might wish to consider adopting rules similar to those described 
in the preceding paragraphs. Any such rules would have to take account of the 
general rules of insolvency law and the overall effect on the insolvency estate, as 
well as law relating to intellectual property.] 
 
 

 C. Insolvency of the licensee 
 
 

37. If the licensee is the insolvent debtor and has granted a security right in its 
rights under the licence agreement, and the licensee’s insolvency representative 
decides to continue the licence agreement, the licence agreement will remain in 
place, the licensee will continue to have its rights under the licence agreement to use 
the licensed intellectual property (to the extent stated in the licence agreement) and 
the licensee’s secured creditor will continue to have a security right in those rights. 
In this case, if the licensor has granted a security right in its rights to receive 
royalties under the licence agreement, the licensor’s secured creditor will continue 
to have a security right in the licensor’s right to receive the royalties. 

38. In cases in which the licensee’s insolvency representative decides to reject the 
licence agreement, however, and the licensee has granted a security right in its 
rights under the licence agreement, the licence agreement will no longer be 
effective, the licensee will no longer have a right to use the licensed intellectual 
property and the licensee’s secured creditor will not be able to use the value of the 
licensee’s rights under the licence agreement to satisfy the secured obligation. In 
this case too, if the licensor has granted a security right in its right to receive 
royalties under the licence agreement, the licensor will lose its royalty stream and 
its secured creditor will lose its encumbered asset. 

39. A secured creditor with a security right in a licensor’s or licensee’s rights 
under a licence agreement may seek to protect itself from the consequences of a 
rejection of the licence agreement by the licensee’s insolvency representative by 
adopting comparable measures as described above (see paras. 9-10).  

40. In the case of the insolvency of the licensee, it is important to ensure that the 
licensor either receive its royalties and the licensee otherwise performs the licence 
agreement, or has a right to terminate the licence agreement. Insolvency law rules, 
such as those relating to curing any default of the licence agreement in the event 
that the licence agreement is continued (see para. 6 above) are essential. In addition, 
in situations where the insolvent licensee has granted a security right in its rights to 
receive sub-royalties, those sub-royalties will likely be a source of funds for the 
licensee to pay the royalties that it owes to the licensor. If the licensee’s secured 
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creditor claims all the royalties and the licensee does not have another source for 
payment of royalties to the licensor, it is essential that the licensor has a right to 
terminate the license to protect its rights. 
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Appendix 
 
 

 Licensor is insolvent Licensee is insolvent 

Licensor grants a security 
right in its rights under a 
licence contract (primarily 
the right to receive royalties) 

Question: 
What happens if the licensor or its insolvency 
administrator decides to continue the performance 
of the licence contract under the insolvency law (see 
recommendations 69-86 of the UNCITRAL 
Legislative Guide on Insolvency Law)?a 
Answer: 
The licensee continues to owe royalties under the 
licence contract and the secured creditor of the 
licensor continues to have a security right both in 
the licensor’s right to royalties under the licence 
contract and in the proceeds of that right, in other 
words, any royalty payments that are paid. 

Question: 
What happens if the licensee or its insolvency 
representative decides to continue the performance 
of the licence contract under the insolvency law (see 
recommendations 69-86 of the UNCITRAL 
Legislative Guide on Insolvency Law)? 
Answer: 
The licensor continues to have a right to receive 
royalties under the licence contract and thus the 
secured creditor of the licensor continues to have a 
security right both in the licensor’s right to royalties 
under the licence contract and in the proceeds of that 
right, in other words, any royalty payments that are 
made. 

 Question: 
What happens if the licensor or its insolvency 
administrator rejects the licence contract under the 
insolvency law (see recommendations 69-86 of the 
UNCITRAL Legislative Guide on Insolvency Law)? 
Answer: 
The licensee does not owe royalties under the 
licence contract with respect to periods after 
rejection, but still owes any unpaid royalties for 
periods before rejection; the secured creditor of the 
licensor thus has a security right in the right to 
collect such royalties for periods prior to the 
rejection and in the royalties paid for those periods, 
but has no security right in rights to any future 
royalties because there will be no future royalties 
under the rejected contract. 

Question: 
What happens if the licensee or its insolvency 
administrator rejects the licence contract under the 
insolvency law (see recommendations 69-86 of the 
UNCITRAL Legislative Guide on Insolvency Law)? 
Answer: 
The licensee does not continue to owe royalties 
under the licence contract with respect to periods 
after rejection, but still owes any unpaid royalties 
for periods before rejection; the secured creditor of 
the licensor thus has a security right in the right to 
collect such royalties for periods prior to the 
rejection and in the royalties paid for those periods, 
but has no security right in rights to any future 
royalties because there will be no future royalties 
under the rejected contract. 

Licensee grants a security 
right in its rights under a 
licence contract (primarily 
the right to use the 
intellectual property) 

Question: 
What happens if the licensor decides to continue 
the performance of the licence contract under the 
insolvency law (see recommendations 69-86 of the 
UNCITRAL Legislative Guide on Insolvency Law)? 
Answer: 
The licensee continues to have rights under the 
licence contract and the secured creditor of the 
licensee continues to have a security right in those 
rights under the licence contract. 
 

Question: 
What happens if the licensee decides to continue the 
performance of the licence  
contract under the insolvency law (see 
recommendations 69-86 of the UNCITRAL 
Legislative Guide on Insolvency Law)? 
Answer: 
The licensee continues to have rights under the 
licence contract and the secured creditor of the 
licensee continues to have a security right in those 
rights under the licence contract. 
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 Licensor is insolvent Licensee is insolvent 

 Question: 
What happens if the licensor or its insolvency 
administrator rejects the licence contract under the 
insolvency law (see recommendations 69-86 of the 
UNCITRAL Legislative Guide on Insolvency Law)? 
Answer: 
The licensee does not have rights under the licence 
contract with respect to periods after rejection, but 
retains any rights it may still have with respect to 
periods before rejection; the secured creditor of the 
licensee continues to have a security right in those 
rights of the licensee with respect to periods before 
rejection. 

Question: 
What happens if the licensee or its insolvency 
administrator rejects the licence contract under the 
insolvency law (see recommendations 69-86 of the 
UNCITRAL Legislative Guide on Insolvency Law)? 
Answer: 
The licensee does not have rights under the licence 
contract with respect to periods after rejection, but 
retains rights it may still have with respect to 
periods before rejection; the secured creditor of the 
licensee continues to have a security right in those 
rights of the licensee with respect to periods before 
rejection. 

  
 

 a United Nations publication, Sales No. E.05.V.10.  
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 I. Introduction 
 
 

1. In 2004, having completed its work on the Convention on the Use of 
Electronic Communications in International Contracts, UNCITRAL Working 
Group IV (Electronic Commerce) requested the Secretariat to continue monitoring 
various issues related to electronic commerce, including issues related to cross-
border recognition of electronic signatures, and to publish the results of its research 
with a view to making recommendations to the Commission as to whether future 
work in those areas would be possible (see A/CN.9/571, para. 12).  

2. At its thirty-eighth session in 2005, the Commission took note of the work 
undertaken by other organizations in various areas related to electronic commerce 
and requested the Secretariat to prepare a more detailed study, which should include 
proposals as to the form and nature of a comprehensive reference document 
discussing the various elements required to establish a favourable legal framework 
for electronic commerce, which the Commission might in the future consider 
preparing with a view to assisting legislators and policymakers around the world.1  

3. At its thirty-ninth session in 2006, the Commission considered a note prepared 
by the Secretariat pursuant to that request (A/CN.9/604). The note identified several 
areas as possible components of a comprehensive reference document. At that 
session, the Commission requested the Secretariat to prepare a sample portion of the 
comprehensive reference document dealing specifically with issues related to 
authentication and cross-border recognition of electronic signatures.2  

__________________ 

 1  Official Records of the General Assembly, Sixtieth Session, Supplement No. 17 (A/60/17), 
para. 214. 

 2  Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17), 
para. 206. 
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4. The sample chapter prepared pursuant to that request (A/CN.9/630 and 
Add.1-5) was submitted to the Commission at its fortieth session in 2007. While the 
Commission commended the Secretariat for the preparation of the sample chapter 
and requested the Secretariat to publish it as a stand-alone publication,3 it was not in 
favour of requesting the Secretariat to undertake similar work in other areas with a 
view to preparing a comprehensive reference document.4  

5. At its forty-first session in 2008, the Commission requested the Secretariat to 
continue to follow closely legal developments in the relevant areas, with a view to 
making appropriate suggestions in due course.5 Accordingly, the Secretariat has 
continued to follow technological developments and new business models in the 
area of electronic commerce that may impact international trade.  
 
 

 II. The use of single windows in international trade: policy 
considerations and legal issues 
 
 

6. One area that the Secretariat has examined closely concerns legal issues 
arising out of the use of single windows in international trade. This is in line with 
the Commission’s request, expressed at its forty-first session, that the Secretariat 
should engage actively, in cooperation with the World Customs Organization 
(WCO) and the United Nations Centre for Trade Facilitation and Electronic 
Business (UN/CEFACT), and with the involvement of experts, in the study of the 
legal aspects involved in implementing a cross-border single window facility with a 
view to formulating a comprehensive international reference document on legal 
aspects of creating and managing a single window, and should report to the 
Commission on the progress of that work at its next session.6  

7. The Secretariat pursued the establishment of the WCO-UNCITRAL Joint 
Legal Task Force on Coordinated Border Management incorporating the 
International Single Window (the “Joint Legal Task Force”). The first meeting of the 
Joint Legal Task Force took place from 17 to 21 November 2008 at the premises of 
the WCO in Brussels. Several Governments, one Regional Economic Integration 
Organization and industry representatives attended that meeting, which offered a 
first occasion for exchange of information with a view to assessing the way forward. 
Reference was made to the mandate and working methods of UNCITRAL and of the 
WCO, as well as to the main relevant legal instruments, including UNCITRAL and 

__________________ 

 3  UNCITRAL, Promoting Confidence in Electronic Commerce: Legal Issues on International Use 
of Electronic Authentication and Signature Methods (United Nations publication, Sales No. 
E.09.V.4, February 2009). 

 4  Official Records of the General Assembly, Sixty-second Session, Supplement No. 17 (A/62/17), 
para. 195. 

 5  Ibid. 
 6  Official Records of the General Assembly, Sixty-third Session, Supplement No. 17 (A/63/17), 

para. 338. 
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WCO texts, as well as UN/CEFACT Recommendation No. 337 and the preparatory 
work for UN/CEFACT draft recommendation No. 35.8  

8. At that meeting, the importance of ensuring that principles contained in 
UNCITRAL texts on electronic commerce would be fully taken into consideration 
in the preparation of any future legal texts as well as of promoting the adoption of 
UNCITRAL texts complementing trade-related legislation falling outside the 
mandate of UNCITRAL was emphasized. The desirability of including all States in 
the consultation process, irrespective of their level of technological and economic 
development, so as to provide them with an opportunity to convey their needs and 
views was also stressed. 

9. An outcome of the meeting was consensus on the desirability of harmonizing 
as much as possible the legal framework for single windows with that applicable to 
business-to-business transactions. It was noted that the trade facilitation mandate of 
the WCO and of its constituents furthered this goal. A number of relevant legal 
issues were identified during preliminary discussions.9 However, it was felt that, 
given that single window facilities may pose different legal issues depending on 
their architecture, a preliminary clarification on the various options available was 
necessary. It was suggested that the WCO could lead that analysis in light of its 
expertise and experience with single windows management. It was also suggested 
that the study of the legal issues relating to cross-border single windows entailed 
consideration of legal issues relating to national single window facilities. 

10. Cross-border single windows facilities are also the object of work by regional 
inter-governmental organizations such as the Asia Pacific Economic Cooperation 
(APEC) and the Association of Southeast Asian Nations (ASEAN). In addition, the 
UNCITRAL Secretariat was invited to contribute to the UNESCAP/UNECE High-
Level Symposium on Building Regional Capacity for Paperless Trade, held in 
Bangkok on 24 and 25 March 2009. One major outcome of that Symposium was the 
launch of the United Nations Network of Experts for Paperless Trade in Asia Pacific 
(UN NExT), tasked, inter alia, with carrying out work on the regulatory framework 
for single windows. The UNCITRAL Secretariat may be requested to further 
contribute to that exercise in the future. 

11. The number of on-going initiatives on single window facilities demonstrates 
the significant importance that policymakers attribute to this tool in facilitating 
cross-border trade. Moreover, an analysis of commercial practice shows interest in 
merging business-to-business transactions, on the one hand, and business-to-
government and government-to-government transactions, on the other hand, in a 
single enabling environment. Given the state of the art, such an environment could 
be based, at least to some extent, on existing or future single window facilities. In 
this framework, the widespread use of UNCITRAL instruments relating to 

__________________ 

 7  UN/CEFACT, Recommendation and Guidelines on Establishing a Single Window — 
Recommendation No. 33. September 2004 (United Nations publication, Sales No. 05.II.E.9, 
2005); available at www.unece.org/cefact/recommendations/rec33/rec33_trd352e.pdf). 

 8  UN/CEFACT, Establishing a Legal Framework for an International Trade Single Window — 
Draft Recommendation No. 35. February 2009 (Public Review Draft); available at 
www.unece.org/cefact/recommendations/rec35/Rec35-PublicReviewDraftv9-Feb09.doc). 

 9  WCO-UNCITRAL Joint Legal Task Force, Possible Legal Research Agenda for the JLTF — 
Note by the Secretariat (JLTF107E (a)), para. 8. 
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electronic commerce, such as the United Nations Convention on the Use of 
Electronic Communications in International Contracts (2005)10 and the relevant 
provisions of the United Nations Convention on Contracts for the International 
Carriage of Goods Wholly or Partly by Sea (2008)11 could be particularly relevant to 
address business needs, in particular, by permitting the electronic transfer of rights 
and documents en route or at the warehouse and terminal stage.  

12. In light of the above, the Commission may wish to confirm the mandate to the 
Secretariat to participate in the work of the WCO, with the involvement of experts, 
and to report to the Commission on its progress at its forty-third session. The 
Commission may also wish to consider convening a session of Working Group IV 
(Electronic Commerce) in the first half of 2010 in order to review the work on 
single windows carried out by the Joint Legal Task Force and by other 
organizations, and to exchange views and formulate recommendations on possible 
legislative work in that domain, and, in particular, on electronic transfer of rights 
and documents. 
 
 

 III.  Comprehensive reference document on legal issues relating to 
electronic commerce 
 
 

13. At the Commission’s thirty-ninth session, support was expressed for the view 
that the task of legislators and policymakers, in particular in developing countries, 
might be greatly facilitated if the Commission were to formulate a comprehensive 
reference document dealing with the topics identified by the Secretariat.12 However, 
the preparation of a comprehensive document drafted along the lines of the sample 
chapter submitted for its review was not requested at that time.13  

14. The view that a reference document on electronic commerce would 
significantly assist countries, in particular developing ones, in the preparation of 
legislative texts has been reiterated, including in the context of the technical 
assistance activities carried out by the Secretariat. Such a document would aim to 
present the legislative principles of electronic commerce in a comprehensive 
framework and to discuss their implementation in other fields of international trade 
law, including other areas of work of UNCITRAL. In that respect, the document 
would address certain specific requests, such as one regarding a reference text on 
the intersection of arbitration and electronic commerce. It was suggested that that 
comprehensive reference document should also cover topics not yet dealt with in the 
work programme of UNCITRAL, such as, for instance, privacy and data protection 
in electronic commerce and cybercrime. 

15. Work on a comprehensive reference document could be undertaken separately 
from that arising from single window facilities or other legislative work requested 
by the Commission in the field of electronic commerce, and would foresee extensive 
cooperation with other UNCITRAL Working Groups, with other intergovernmental 

__________________ 

 10  United Nations publication, Sales No. E.07.V.2. 
 11  A/RES/63/122, annex. 
 12  Official Records of the General Assembly, Sixty-first Session, Supplement No. 17 (A/61/17), 

para. 205. 
 13  Official Records of the General Assembly, Sixty-second Session, Supplement No. 17 (A/62/17), 

para. 195. 
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organizations involved in the preparation of legislative standards and with experts in 
order to provide a thorough overview of current issues relating to the use of 
electronic means in international trade. 

16. In considering the desirability of undertaking such work, the Commission may 
wish to consider the potential impact of the suggested document on the challenges 
posed to developing countries by the digital divide. In that respect, it will be 
recalled that Goal 8 of the Millennium Development Goals, and, in particular, its 
Target 8.F, aims at wider availability of the benefits of new technologies. 
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 I. Introduction 
 
 

1. In preparation for the forty-second session of UNCITRAL, the Government of 
the United States of America submitted to the Secretariat recommendations relating 
to possible future work on electronic commerce as well as a proposal on electronic 
transferable records and a proposal on online dispute resolutions. The submissions 
are reproduced, respectively, in documents A/CN.9/681, A/CN.9/681/Add.1 and 
A/CN.9/681/Add.2, in the form in which they were received by the Secretariat. 
 
 

 II. Recommendations for future work of Working Group IV 
(Electronic Commerce) 
 
 

2. We welcome the Note by the Secretariat (A/CN.9/678) re “Possible future 
work on electronic commerce” and have set out our recommendations in two parts, 
(1) the first recommending a further study by the Secretariat to expand the work 
already authorized as noted in document A/CN.9/678 Item II, “single windows in 
international trade”, and (2) the second to also recommend a new study on the 
feasibility of work on electronic dispute resolution. In addition, (3) we are prepared 
to support further work on the “Comprehensive reference document” on the basis of 
further elaboration of what topics would be considered and an outline of issues on 
recommended topics so that an appropriate selection may be made for such work. 

3. With regard to Item II, we note that the Commission has previously authorized 
work to be undertaken in connection with development of structured electronic 
messaging to support trade in import-export goods, with respect to such matters as 
electronic customs procedures, managing the flow of shipping, insurance, financing 
and release of goods, and related matters under the framework of proposed “Single 
Window” systems. Included in the proposal before the Commission was the related 
proposal of the United States to seek progress on legal infrastructure for 
transferability of goods in transit by electronic means. These topics were presented 
in the context of work underway at several international bodies, primarily the recent 
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“Single Window” project at the World Customs Organization (WCO), as well as 
related work at organizations such as UNECE, UNESCAP, ASEAN and others. The 
Note by the Secretariat for the 41st session in July 2008 (A/CN.9/655) remains a 
very useful survey of the types of issues raised by “Single Window” projects.  

4. At the time, it was anticipated that Working Group IV would initiate its 
activity in response to progress on the Single Window at WCO. That work remains 
at a preliminary stage, and the time schedule for that is yet to be finally determined. 
Therefore, based on consultations, we recommend that the Secretariat be authorized 
to: 

 (1) Continue its monitoring of progress at WCO so as to assess whether 
WCO’s framework project can be examined in detail at a meeting of the Working 
Group in spring 2010;  

 (2) Assess general electronic commerce issues relating to “Single Window” 
developments which may benefit other bodies or countries seeking to implement 
such systems; 

 (3) Assess whether preparation of legal standards may be achievable on 
electronic transferability of rights to goods in transit, in or outside of a “Single 
Window” system, including assessment of the legal issues attendant to 
transferability systems such as the previous European-based Bolero system and 
other such initiatives; and  

 (4) Assess whether preparation of legal standards may be achievable on 
electronic documents for bills of lading, letters of credit, insurance and other trade 
in and transportation of goods.  

5. For purposes of these assessments, reference should be made to the previous 
United States proposal circulated at the 41st session of the Commission as 
documentation relevant to the WCO Single Window project on transferability of 
rights by electronic means (A/CN.9/XLI/CRP.4, 19 June 2008). That proposal is 
now resubmitted for reference at the 42nd session (A/CN.9/681/Add.1). In addition 
to WCO-related documentation, documentation and projects concluded or under 
way at bodies such as the UNECE’s CEFACT, UNESCAP, ASEAN, UNCTAD and 
others should be consulted. Regional projects on electronic commerce such as OAS 
work at CIDIP-VII on electronic registries would also be relevant. This assessment 
should involve experts from Working Group III (Transportation) in view of the 
provisions related to electronic documents contained in the recent United Nations 
Convention on Contracts for the International Carriage of Goods Wholly or Partly 
by Sea to be known as the “Rotterdam Rules”. 

6. In addition, the United States supports the suggestions by the Secretariat in 
Item III of document A/CN.9/678 with regard to the “comprehensive reference 
document on legal issues relating to electronic commerce”. A selection of which 
topics should be pursued for such a survey should be made by the Commission and 
could be properly focused by presentation by the Secretariat of brief outlines of 
topics and issues therein to be covered, possibly starting with selected topics from 
document A/CN.9/604 presented at the meeting of the Plenary Session.  

7. The United States recommends that these studies and background information 
be authorized to be prepared by the Secretariat subject to availability of staff 



 
1150 Yearbook of the United Nations Commission on International Trade Law, 2009, vol. XL  
 

resources. The third recommendation by the United States concerning feasibility of 
work on electronic dispute resolution is set out in an adjoining document. 
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A/CN.9/681/Add.1 (Original: English) 

Possible future work in the area of electronic commerce - Proposal of 
the United States of America on electronic transferable records 
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1. In the present international commercial environment, there is a significant 
opportunity for businesses to improve greatly their efficiency and productivity by 
migrating to the use of electronic transferable records — that is, electronic 
transferable (negotiable and non-negotiable) instruments and electronic documents 
of title. As businesses adapt to the capabilities made available to them by new 
technologies, there will be an increasing need for transferable records that are 
compatible with these business methods. 

2. This area of the law, however, continues to be unresolved. There is, quite 
simply, no broad international consensus on how to go about establishing systems 
that will support legally reliable electronic transferable records. Moreover, there is 
no broad agreement as to the methods by which electronic transferable records can 
be implemented, and the legal and risk issues that such a move would entail. There 
is for example not yet agreement as to how to deal with third-party rights. 
Achieving progress in this subject by UNCITRAL might be one of the most 
significant things that can be done to promote electronic commerce. 

3. In December 2000, the Secretariat prepared a paper for Working Group IV 
entitled “Possible future work on electronic commerce: Transfer of rights in 
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tangible goods and other rights” (A/CN.9/WG.IV/WP.90).1 This paper was 
prepared in contemplation of the completion of its work on the Model Law on 
Electronic Signatures in 2001,2 and identified and explained many issues involved 
in this subject. The Commission decided first to have Working Group IV address 
fundamental issues relating to electronic contracting, and it proceeded with a project 
to develop the Convention on the Use of Electronic Communications in 
International Contracts,3 which was completed in 2005. 

4. There has been some progress in the development of specific applications of 
electronic transferable records. The Commission has prepared the United Nations 
Convention on Contracts for the International Carriage of Goods Wholly or 
Partly by Sea,4 which addresses aspects of electronic transferable records in that 
environment. Our proposal also cites other international examples of electronic 
transferable record work. Some domestic examples are drawn from practice in the 
United States, simply as a way to initiate discussion. If the Commission authorizes 
the Secretariat to expand this work, examples and experience of other States and 
regions would be included. 

5. In light of the success UNCITRAL has demonstrated in building a global legal 
foundation and vocabulary with respect to the fundamental issues of electronic 
signatures and electronic contracting, we believe that it is now time for UNCITRAL 
to apply its considerable expertise to a wider range of applications of electronic 
commerce, and accordingly to address the equivalent global legal foundation issues 
surrounding electronic transferable records. 
 

 1. Sectoral application 
 

6. This paper briefly outlines some basic principles and considerations of 
electronic transferability that the Commission might wish to consider addressing in 
a future project. These principles will serve as a foundation to a wide spectrum of 
applications. In addition, UNCITRAL might wish to assist sectors in understanding 
how best to develop approaches to electronic transferable records that meet their 
needs. 

7. It is important to keep in mind that applications of electronic transferable 
records will vary by sector and possibly within sectors and business applications as 
well, because particular applications entail a different set of parties, industries, 
technologies, system architectures and, therefore, attendant risks. This has always 
been true for successful systems. Indeed, traditional paper cheques themselves 
utilize a combination of “tokens” (the negotiable instrument) and “registries” 
(e.g., the bank account). These terms are further described below. 

8. Electronic transferable records may, for example, have differing requirements 
depending on the application, for authentication, security, access by third parties, 

__________________ 

 1  Available at 
www.uncitral.org/uncitral/en/commission/working_groups/4Electronic_Commerce.html. 

 2  United Nations publication, Sales No. E.02.V.8, available at 
www.uncitral.org/uncitral/en/uncitral_texts/electronic_commerce/2001Model_signatures.html. 

 3  United Nations publication, Sales No. E.07.V.2, available at 
www.uncitral.org/uncitral/en/uncitral_texts/electronic_commerce/2005Convention.html. 

 4  General Assembly Resolution A/RES/63/122, Annex, available at 
www.uncitral.org/uncitral/en/uncitral_texts/transport_goods/2008rotterdam_rules.html. 
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conversion from electronic to paper (and vice-versa), system cost constraints, 
transaction ranges, volumes and scalability, mobility, negotiability, party 
capabilities, automated transaction processing, timeliness and transaction finality, 
single registries vs. multiple registries (and interoperability and transfers between 
systems), fraud risk, evidentiary and regulatory concerns. In addressing these 
factors, many sectors will rely to a significant extent on private system rules, with 
associated legislation to address such areas as third-party property rights. 

9. These differing requirements serve to emphasize the need for clarification of 
the fundamental considerations in this area, as well as the need to rationalize 
approaches to solving specific problems. Accordingly, we believe that the Working 
Group should focus at a high level on the common problems and approaches in 
establishing a viable electronic transferable record system. It should develop basic 
principles and considerations that will be common to all unique implementation 
systems, and offer a means to allow the specific needs of each system to be 
adequately addressed. It can then refine these principles with respect to particular 
sectors, as appropriate. 
 

 2. Subject matter — electronic transferable records 
 

10. For the purposes of this paper and as adopted in some laws in order to avoid 
implications of terms used in prior practice, an electronic transferable record may 
be considered an electronic equivalent of a transferable instrument (negotiable or 
non-negotiable) or transferable document.  

 • Transferable instruments are financial instruments that permit transfer of the 
instrument to persons who are not parties to the underlying transaction. They 
may contain an unconditional promise to pay a fixed amount of money to the 
holder of the instrument, or an order to a third party to pay the holder of the 
instrument. Examples of transferable instruments include promissory notes, 
drafts, cheques, and certificates of deposit. They may also include chattel 
paper (e.g. retail instalment sales contracts, promissory notes secured by an 
interest in personal property, and equipment leases). 

 • Transferable documents, also called documents of title, include transport 
documents, bills of lading, dock warrants, dock receipts, warehouse receipts, 
or orders for the delivery of goods, and also any other documents which in the 
regular course of business or financing are treated as adequately evidencing 
that the person in possession of it is entitled to receive, hold, and dispose of 
the document and the goods it covers (subject to any defences to enforcement 
of the document). 

 • Negotiable instruments and documents are a subset of transferable 
instruments and documents for which the transferee may, under certain 
circumstances, obtain better title than the transferor. This permits the 
instrument or document to be transferred in commerce independent of the 
underlying obligation, for which information may be unobtainable due to 
remoteness of the underlying transaction. 

11. Today, both transferable instruments and transferable documents typically 
exist as paper documents (jointly referred to as “transferable paper”). Each of these 
types of paper documents evidence an obligation owed by the person issuing the 
paper document to another person named in the document. For example, a 
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promissory note evidences an obligation to repay a debt. A negotiable warehouse 
receipt represents an obligation by the warehouse operator to deliver goods stored in 
the warehouse to the owner of the receipt. 

12. Documents comprising transferable paper “reify” the obligations they 
represent; that is, physical delivery of the paper document itself to the transferee, 
coupled with the transferor’s signed declaration of an intent to transfer (either 
written on the document or attached to it), may constitute evidence of the 
transferee’s right to enforce the underlying obligation. Stated differently, title to 
transferable paper (and the rights it comprises) passes by endorsement and delivery 
of the original paper document, and the transferee in good faith and for a 
consideration of value may acquire title against the whole world, subject to relevant 
defences. 

13. Thus, three characteristics of transferable paper are relevant: (1) uniqueness 
— i.e., there must be a single unique document (or token) that represents the value 
inherent in the transferable paper and that can be transferred to an assignee,  
(2) possession — i.e., possession of the unique document (or token) is what is used 
to determine who is entitled to the value represented therein, and (3) ownership — 
i.e., good title to the instrument by the holder, often indicated by means of a 
signature or endorsement. 
 

 3. The challenges of electronic transferable records 
 

14. One of the most significant challenges faced in updating or adapting 
transferable paper legal regimes to accommodate electronic transferable records is 
replicating the need for uniqueness of the document (or token) that represents the 
value/obligation, and identifying the person who is considered to have possession of 
that document and thus the owner of the value it represents. Current developments 
may suggest solutions different than those focused on at an earlier phase of 
electronic commerce. 

15. An electronic record — even if electronically signed — generally can be 
copied, bit-for-bit, in a way that creates a copy identical to the first and 
indistinguishable from it. Thus, absent special measures or widespread application 
of technologies not today in common use, there is little certainty that an electronic 
record is unique. Furthermore, many of the methods currently used to create and 
store electronic records render irrelevant or misleading the concept of a unique 
“original”. For example, electronic records are often held in storage as dynamic files 
— the record that is accessed and viewed is actually composed of a dataset, which is 
specific to the transaction, and a document template that may be propagated with 
data from the dataset and may be used with thousands of transactions. The 
“complete” record does not exist, as a unitary file, until it is accessed. The 
component parts are only then assembled for viewing or printing. When access is 
terminated, so is the “complete” record. 

16. While these concerns have, in the past, been considered a difficult problem in 
the creation of a legal framework for electronic transferable records, recent 
approaches (such as registries, indemnity provisions, and the like) have pointed the 
way to potential solutions. For example, difficulties in achieving uniqueness call for 
not only solving issues technologically, but for some sectors would need to rest also 
on wide application of those technologies and at an acceptable cost commercially. 
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Recent progress on data storage and retrievability at costs lower than previously 
experienced make electronic registries more feasible which could avoid the need to 
achieve low-cost uniqueness. 
 

 4. Concept of “control” as a replacement for possession 
 

17. In some transferable record legal models, the concept of “control” over an 
electronic record is used instead of possession. Specifically, control serves as the 
substitute for delivery, endorsement and possession of a transferable promissory 
note or transferable document of title.  

18. In a paper environment, possession of transferable paper is generally required 
in order to become entitled to enforce the document. The purpose of the possession 
requirement is to protect the maker or drawer from multiple liability on the same 
instrument. Possession is important not because tangible paper tokens are per se 
valuable, but because only one person can be in possession of a tangible object at 
one time. If a computer system can be set up to prevent claims of ownership of an 
electronic transferable record by more than one person at a time, then a possession 
requirement for the instrument may be unnecessary. 
 

 (a) Establishing control 
 

19. Legal systems using “control” as a replacement for “possession” often 
specifically recognize that the control requirements may be satisfied through the use 
of a trusted third-party registry system. In the United States, it has been noted that 
“A system relying on a third-party registry is likely the most effective way to satisfy 
the requirements … that the Transferable Record remain unique, identifiable and 
unalterable, while also providing the means to assure that the transferee is clearly 
noted and identified.”5 But there may also be technological approaches to achieve 
the same goal. 

20. Because it has been seen as a substitute for the possession requirement in the 
paper world, the concept of “control” is typically defined in a manner that focuses 
on the identity of the person entitled to enforce the transferable record. For example, 
under United States law: “A person has control of a Transferable Record if a system 
employed for evidencing the transfer of interests in the Transferable Record reliably 
establishes that person as the person to which the Transferable Record was issued or 
transferred.”6 The key point is that a system, whether involving third-party registry 
or technological safeguards, must be shown to reliably establish the identity of the 
person entitled to payment or delivery of goods.7  
 

 (b) How might a system “reliably establish” identity of person in control  
 

21. In general, two basic approaches have been advanced to establish the identity 
of the person to whom the transferable record was issued or transferred.  
 

__________________ 

 5  Uniform Electronic Transactions Act (UETA) Section 16, Official Comment 3 (emphasis 
added). 

 6  UETA § 16 (b); 15 U.S.C. § 7021 (b). 
 7  UETA Section 16, Official Comment 3. 
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 (i) Person identified in electronic transferable record itself (Token Model)  
 

Under the first approach (the Token Model), the identity of the owner of the 
electronic transferable record is contained in the electronic record itself, and 
changes in ownership (e.g., assignments) are noted by modifications directly to the 
electronic transferable record. With this approach, “reliably establishing” the owner 
of the electronic transferable record requires the system to maintain careful control 
over the electronic record itself, as well as the process for transfers of control. In 
other words, like transferable paper, there may be a need for technological or 
security safeguards to ensure the existence of a unique “single authoritative copy”, 
that cannot be copied or altered,8 and that can be referenced to determine the 
identity of the owner (as well as the terms of the note itself). Achieving this goal 
may also require a means to identify all other copies of the electronic transferable 
record as “not authoritative” in order to provide assurance that they cannot be used 
for fraudulent or improper purposes (e.g., transferring copies to multiple 
unsuspecting buyers who take in good faith). Otherwise, even accurate copies of the 
electronic transferable record may pose a risk. Thus, in this kind of system, the 
concept of control often focuses on security for a single copy of the electronic 
transferable record. 
 

 (ii) Person identified in a separate registry (Registry Model)  
 

Under the second approach (the Registry Model), the identity of the owner of the 
electronic transferable record is contained in a separate independent third-party 
registry. With this approach, “reliably establishing” the owner of the electronic 
transferable record requires careful control over the registry, and the uniqueness of a 
copy of the electronic transferable record itself becomes less important. The 
electronic transferable record merely contains a reference to the registry where the 
identity of the owner can be found and does not change over time.  

22. With this approach, the concern regarding multiple accurate copies of the 
electronic transferable record is not necessarily present, since ownership is not 
determined by possession of the copy itself, and transfer does not involve altering or 
indorsing those copies.9 The primary concern regarding the copies of the electronic 
transferable record is that there be a mechanism to determine whether any particular 
copy is accurate (i.e., that its integrity is intact) so that anyone viewing the copy is 
on notice as to where the owner is identified, and so that the true owner identified in 
the registry can enforce it. Thus, in this kind of system, the concept of control and 
associated security concerns focus primarily on the registry rather than the 
electronic transferable record itself.  
 

 5. Using “designation” to address the “uniqueness” requirement  
 

23. Signed electronic records do not inherently possess a characteristic of 
uniqueness when used with most current technologies. To address this issue, some 

__________________ 

 8  This might be accomplished by the technology used to create the record (which may not yet 
exist), or by keeping the record under very tight security such that no one can access it to copy 
or modify it. 

 9  In some systems, the registry also holds the authoritative copy as well as the identity of the 
person in control of it. In other systems, the registry simply holds only the digital signature of 
the authoritative copy, which is then available to verify the integrity of any copy the person in 
control later seeks to enforce. 
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legal systems take the view that, in the electronic environment, it is not necessary 
that the electronic record possess an intrinsic characteristic that makes it a truly 
“unique” electronic record in the sense that identical copies cannot exist. Instead 
they focus on a characteristic that distinguishes one electronic copy from other 
copies. That characteristic can presumably be intrinsic to the record itself (if and 
when the technology is available), or can be provided by designation. 

24. One approach is to recognize that the characteristics associated with 
uniqueness can also be established by designation (e.g., within a computer system), 
rather than by anything intrinsic to the electronic transferable record itself. To that 
end, some legal systems permit the use of information systems that have been 
designed to keep track of the record through the use of something like a registry, 
and that restrict access to the record or control the input process to authorized 
persons only. Other systems focus on technology, process or agreement. For 
example, an authoritative copy stored within a controlled-access system may be 
provided with a unique control number, or be held in a specified server or other 
location that makes it distinguishable from other copies. 
 

 6. Existing work 
 

25. In the past few years there have been several legal and commercial efforts to 
address the use of a variety of different electronic records. 

26. The legal efforts include work by UNCITRAL, the Hague Conference on 
Private International Law, the Organization of American States (OAS), as well as 
the domestic law of a number of States. 

 • The UNCITRAL Model Law on Electronic Commerce (1996)10 addresses 
issues pertaining to carriage of goods and transport documents in Articles 16 
and 17, including transferable rights. In particular, Article 17 (3) allows for a 
personal right or obligation to be represented by a data message, provided a 
reliable method is used to render the data message unique. Article 17 (5) 
permits conversion from electronic data messages to paper, provided the data 
message has been terminated and a statement of such termination is included 
in the paper replacement document. 

 • At the Hague Conference on Private International Law, the 2006 Convention 
on the Law Applicable to Certain Rights in respect of Securities held with 
an Intermediary deals with intangible securities held by an intermediary.11  

 • The Organization of American States (OAS) has pursued a number of 
initiatives related to the transfer of rights in tangible goods in recent years that 
involve the potential use of electronic communications. In 2002 the OAS 
adopted the Inter-American Uniform Through Bill of Lading for the 
International Carriage of Goods by the Road (Negotiable),12 which 

__________________ 

 10  United Nations publication, Sales No. E.99.V.4, available at 
www.uncitral.org/uncitral/en/uncitral_texts/electronic_commerce/1996Model.html. 

 11  Hague Conference on Private International Law, Convention on the Law Applicable to Certain 
Rights in respect of Securities held with an Intermediary, available at 
www.hcch.net/index_en.php?act=conventions.text&cid=72. Legal issues in transferable records 
are also being considered by UN/CEFACT, see www.unece.org/cefact. 

 12  Inter-American Uniform Through Bill of Lading for the International Carriage of Goods by the 
Road (Negotiable), available at www.oas.org/DIL/CIDIP-VI-billoflanding-Eng.htm. 
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provides for the possibility of electronic signatures, as well as other signature 
types, if authorized by applicable law. In 2002 the OAS also adopted a Model 
Inter-American Law on Secured Transactions,13 including an Annex, 
Uniform Inter-American Rules for Electronic Documents and Signatures14 
which supports the use of electronic communications technologies for both the 
Inter-American Uniform Through Bill of Lading for the International Carriage 
of Goods by the Road (Negotiable) and the Model Inter-American Law on 
Secured Transactions. 

 • In the United States, several current laws support electronic transferable 
instruments and electronic documents of title. Article 7 of the Uniform 
Commercial Code (UCC), on Documents of Title (covering warehouse 
receipts, bills of lading and other documents of title) includes recognition of 
electronic documents of title, Article 8 of the UCC on Investment Securities 
includes parallels to the 2006 Hague Convention, cited above, Article 9 of the 
UCC on Secured Transactions includes recognition of electronic chattel 
paper, and the Uniform Electronic Transactions Act (UETA) and the 
Electronic Signatures in Global and National Commerce Act (E-SIGN) 
recognize electronic transferable records.  

 • In addition, Unidroit’s Convention on International Interests in Mobile 
Equipment (the “Cape Town Convention”)15 establishes an electronic registry 
system for the registration of international interests in equipment with no fixed 
location in order to give notice of their existence to third parties and enable the 
creditor to preserve its priority against subsequently registered interests, as 
well as against unregistered interests and the debtor’s insolvency 
administrator. 

27. Commercial efforts include a variety of projects, such as the following: 

 • The Association of National Numbering Agencies (ANNA) has issued 
Guidelines for its International Securities Identification Numbering (ISIN) 
system under ISO6166.16 Each ISIN is a 12-character number that uniquely 
identifies a security. The most recent update to the Guidelines provides more 
explicit explanations of corporate actions applying on physical certificates 
compared to a paperless environment.  

 • The Comité Maritime International,17 has developed Rules for Electronic Bills 

__________________ 

 13  Available at www.oas.org/DIL/CIDIP-VI-securedtransactions_Eng.htm. This Model Law was 
approved by the Plenary meeting of delegates on 8 February 2002 as resolution CIDIP-
VI/RES.5/02, which can be accessed at www.oas.org/main/main.asp?sLang=E&sLink= 
www.oas.org/dil/. The Model Law itself may be accessed (in Spanish and English) at 
www.oas.org/dil/Annex_cidipviRES.%205-02.pdf. 

 14  Available at www.oas.org/main/main.asp?sLang=E&sLink=http://www.oas.org/dil/. 
 15  Available at www.unidroit.org/english/conventions/mobile-equipment/main.htm. 
 16  ISIN Guidelines (Version 7, June 2004), available at www.anna-web.com/neu/ISO_6166/ISIN_ 

Guidelines_Version_7_%20June_2004.pdf; ISIN allocation rules for debt instruments issued 
under Rule 144A and Regulation S, available at www.anna-web.com/neu/ISO_ 
6166/ISIN_Guidelines_AnnexA_RegS_144A.pdf. 

 17  “Comité Maritime International”. It is a non-governmental not-for-profit international 
organization established in Antwerp in 1897, the object of which is to contribute by all 
appropriate means and activities to the unification of maritime law in all its aspects. To this end 
it shall promote the establishment of national associations of maritime law and shall cooperate 
with other international organizations. See www.comitemaritime.org. 



 

 
 

1159 
Part Two   Studies and reports on specific subjects 1159

 

of Lading.18  

 • Bolero19 has developed a neutral platform enabling paperless trading between 
buyers, sellers, and their logistics service and bank partners. 

 • The United States Mortgage Industry Standards Maintenance Organization has 
done extensive work regarding electronic promissory notes and electronic 
mortgages,20 and established an electronic registry system for electronic 
promissory notes. 

 • The United States Motor Vehicle Dealership Financing Industry has developed 
Electronic Chattel Paper Standards for Electronic Motor Vehicle Retail Sale 
and Lease Contracts.21  

28. These efforts highlight the value that UNCITRAL can bring to this topic: (i) to 
define and develop consistency in underlying principles, (ii) to raise the general 
level of understanding of electronic transferable record considerations for users and 
the global community, (iii) to build on the experiences of others, and (iv) to 
minimize unnecessary duplication of effort. 
 

 7. Recommendations regarding work to be done by the Commission  
 

29. We propose that UNCITRAL undertake a project to identify the basic issues 
and define the fundamental principles that must be addressed to develop workable 
international legal systems for electronic transferable records, and to assist States in 
developing domestic systems that affect international commerce. Presumably, other 
aspects of electronic transferable records that have not been extensively dealt with 
in this paper will be addressed, as appropriate. Such work will likely focus to some 
extent on the use of electronic registries, but should recognize that specific solutions 
will vary based on sector and application requirements. The project would include a 
clear set of high-level principles that can be incorporated in any international 
system for transferable records. Additional guidance could be provided to assist 
States, international organizations, and industries to assess the legal risks as well as 
the options available to them, and to help them through the process of crafting 
approaches to transferability best suited to their needs and the needs of global 
commerce. If appropriate, following this phase, consideration could then be given to 
the possible need for and feasibility of elaborating additional instruments that could 
promote commerce and trade by boosting the effectiveness of electronic records. 

 

__________________ 

 18  Available at www.comitemaritime.org/cmidocs/rulesebla.html. 
 19  Available at www.bolero.net/. 
 20  Available at www.mismo.org. 
 21  See, e.g., www.spers.org/EFSCconference/TomBuitewegElectronicChattelPaper.htm. In 

addition, the United States cotton industry has begun to use electronic cotton warehouse 
receipts, following an amendment to the United States Warehouse Act (7 U.S.C. 259 (c)) and 
regulations by the United States Department of Agriculture making electronic warehouse 
receipts equivalent to paper receipts. See, e.g., 
http://southwestfarmpress.com/mag/farming_electronic_warehouse_receipts/. 
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A/CN.9/681/Add.2 (Original: English) 

Possible future work in the area of electronic commerce — Proposal of  
the United States of America on online dispute resolution 

 

ADDENDUM 

1. The United States recommends that the Secretariat be asked to prepare, subject 
to the availability of sufficient staff resources, a study on possible future work 
that UNCITRAL might engage in on the subject of online dispute resolution in 
cross-border e-commerce transactions. If such a study is undertaken, it would be 
expected that the Secretariat would consult with and inform member and observer 
States on the progress made in developing its recommendations concerning future 
work and suggests that the Secretariat consider holding a colloquium of experts on 
the matter. 

2. For a number of years UNCITRAL has monitored online dispute resolution 
systems currently being experimented within the field of e-commerce with the 
understanding that at some point in time it could propose a course of action for the 
Commission in the field of online dispute resolution (ODR).1 In 2003 the 
UNCITRAL Secretariat concluded that: 

the best course of action … is to monitor and review emerging practices with 
respect to ODR, to analyse the various experiments done in field, to gather 
information and prepare studies as to the perceived or objectively identified 
legal, technical and commercial difficulties arising with respect to ODR, with 
a view to enlightening further debate as to the better way in which those issues 
might be addressed in a comprehensive framework. Subject to the findings of 
such analyses and studies, our opinion is that it is still too early for the United 
Nations to engage in the preparation of any normative instrument.2 

3. Since then the Commission at its plenary sessions has consistently maintained 
online dispute resolution as possible future work for both Working Group II 
(arbitration) or Working Group IV (e-commerce).3 However, the Commission has 
not specifically requested that the Secretariat prepare any subsequent studies 
concerning the legal, technical and commercial difficulties arising from ODR or 
possible future work on the matter. As some studies indicate that cross-border 
e-commerce has not grown as fast as could have been expected, due, in part, to 

__________________ 

 1  Current Work by UNCITRAL in the Field of Electronic Commerce, 
UN Doc. TRADE/CEFACT/2002/20 at 4 (18 April 2002), available at 
www.unece.org/cefact/cf_plenary/plenary02/docs/02cf20.pdf. 

 2  UNCITRAL Secretary Jernej Sekolec letter dated January 17, 2003, to CEFACT Trade Division 
Director concerning a draft recommendation on online alternative dispute resolution, at 6, 
available at http://markmail.org/download.xqy?id=iupo4oag7aijppnj&number=1. 

 3  Report of the Commission sessions for 2008 (UN Doc. A/63/17, para. 316); 2007 
(UN Doc. A/62/17, para. 176); 2006 (UN Doc. A/61/17, para. 187); 2005 (UN Doc. A/60/17, 
paras. 178, 215); 2004 (UN Doc. A/59/17, para. 60). See also Reducing Time and Costs on 
International Arbitration, José María Abascal Zamora, presented at the fortieth annual 
session of UNCITRAL Vienna, 9-12 July 2007, available at 
www.uncitral.org/pdf/english/congress/Abascal-rev.pdf. 
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concerns about where the parties can turn if disputes arise, the United States 
believes it would be timely for the Secretariat to revisit these matters.  

4. A study by the Secretariat might consider some of the following issues:  

 i. Types of conflicts that may be solved by ODR systems 

The Secretariat might wish to explore the types of e-commerce transactions 
where ODR can be most successful.4 

The study might also consider the issue of whether any possible future work 
on ODR mechanisms should include e-commerce disputes involving both 
business-to-business as well as business-to-consumer transactions. 

 ii. Accrediting ODR providers 

The Secretariat might also explore whether it would be possible or desirable to 
maintain a single database of certified ODR providers for e-commerce 
transactions.5 

 iii. Procedural rules 

The Secretariat might also consider whether it is appropriate to draft 
procedural rules for online dispute resolution in cross-border e-commerce 
transactions which utilize fast-track procedures which comply with due 
process requirements.6 

 iv. Enforcement of online awards 

__________________ 

 4  The first international body to enter into this field was the World Intellectual Property 
Organization (WIPO) Arbitration and Mediation Center, which was established to provide an 
internet-based, online dispute resolution system that can provide a neutral, speedy and 
inexpensive means of resolving disputes including under the Uniform Domain Name Dispute 
Resolution Policy (UDRP). See Record Number of Cybersquatting Cases in 2008, WIPO 
Proposes Paperless UDRP, PR/2009/585, March 16, 2009, available at 
www.wipo.int/pressroom/en/articles/2009/article_0005.html. At least part of the success of the 
UNRP would appear to based on the fact that the process is mandatory for all domain name 
registrants and the remedy is easily enforceable. See also Redress & Alternative Dispute 
Resolution in Cross-Border E-commerce Transactions, Briefing Note European Parliament, at ii, 
7 (January 2007), available at 
www.europarl.europa.eu/comparl/imco/studies/0701_crossborder_ecom_en.pdf (recommending 
that for the short term “[f]urther empirical research is necessary to identify if other niche areas, 
akin to the UDRP domain name situation, exist where hard ODR can be successful.”). It may 
now be possible to develop practical incentives for compliance with online awards through use 
of trustmarks provided to entities that comply with awards and agreements. Id. at 8. 

 5  The U.S. Federal Trade Commission and consumer protection agencies in 23 other countries 
have created an International ADR Directory containing contact information of dispute 
resolution service providers that can help consumers resolve problems with cross-border sellers, 
The Directory is available at www.econsumer.gov/english/resolve/directory-of-adrs.shtm. 
Similarly, the European Commission together with its member States, currently maintains a 
central database of ADR bodies which are considered to be in conformity with the 
Commission’s Recommendations on dispute resolution. The data is maintained on the website of 
the Health and Consumer Protection Directorate General. See 
http://ec.europa.eu/consumers/redress_cons/adr_en.htm. 

 6  In the OAS CIDIP VII negotiations the United States has proposed Draft Model Rules for 
Electronic Arbitration of Small Cross-Border Consumer Claims. The rules are intended to 
provide practical procedures for resolution of certain common types of small consumer disputes 
that are simple, economical, effective, fast and fair. 
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Consideration could be given to the applicability to awards made through the 
ODR process of the relevant international conventions on the recognition and 
enforcement of arbitral awards.7 However, given the small size of many 
e-commerce claims, reliance on these treaties may not be cost-effective in the 
typical case. For this reason, it may be useful to consider how to establish 
practical incentives for compliance with such online awards. 

__________________ 

 7  For the relevant instruments see the Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (New York, 1958); the Inter-American Convention on International 
Commercial Arbitration (Panama, 1975); and the European Convention on International 
Commercial Arbitration (Geneva, 1961). 
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C.  Proposal of the Delegation of Spain Concerning the Future Work  
of Working Group IV (Electronic Commerce)  

(A/CN.9/682) [Original: English] 
 
 

1. During the forty-first session of the Commission, several proposals were put 
forward to guide the possible future work of Working Group IV on the creation and 
regulation of “single windows” (SW) in international trade. The goals that could be 
achieved by identifying the legal and operational principles applicable to SW 
include the fostering of legal certainty and security in the exchange of electronic 
documents in cross-border operations and the simplification of procedures based on 
the exchange of information, both for traders and for State administrations. It was 
also stated that, closely linked to this topic, another possible area of work related to 
electronic negotiable documents and, more generally, the transfer of rights through 
electronic communications. 

2. The delegation of Spain supported the proposals made along these lines and 
continues to find interesting the approaches on which they are based. As the 
delegation of Spain indicated at the time, of all the topics proposed, the one that 
elicited the most interest was the regime for the creation and transfer of negotiable 
electronic records and the negotiation of rights by electronic means. The 
identification and promotion of a harmonized regime, or at least a number of 
harmonized principles, relating to such activities, could yield many benefits by 
making it possible to develop rules for all the legal processes based on the use of 
electronic communication and on the exchange of information for more specific 
purposes. Mechanisms for the transfer or negotiation of rights, including those 
based on the flow of written documents, show a very similar structure irrespective 
of the area in which they take place and the nature and content of the rights 
concerned. Such similarities will probably increase as use of electronic means for 
this purpose becomes more widespread.  

3. Existing systems for the transfer of rights or documents that rely on 
information structures within or outside the network for electronic communications 
are based on the creation of registries. The systems that have been emerging in the 
electronic environment over the past two decades either have a registry-based 
structure that has been created on an ad hoc basis or make use of registries already 
in existence. In the field of e-commerce law, both national and international (in the 
case of the latter as a result of the work of UNCITRAL), negotiable or transferable 
electronic records already enjoy the same legal recognition as paper records. Such 
recognition is based on the idea that an electronic (intangible) record can be handled 
in much the same way as any paper record. The most important consideration in 
deciding whether to recognize title to a document and the rights contained therein is 
the notion of control of the record or document. Contrary to what one might initially 
think, this notion has been conceived with the aim of encompassing registry systems 
precisely because such systems are all there is at present. 

4. There is a clear and compelling need for a minimally harmonized regulation 
governing the electronic transfer or negotiation of rights or documents that is 
capable of fostering the migration of cross-border processes and operations of this 
kind to the electronic environment. Such a regulation might focus on the transfer of 
rights through the assignment regime by electronic means, but it should also include 
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other specific modes of transfer based on the issue and use of certain documents or 
securities (transferable securities, cash-based securities, instruments of title or 
securities based on property or rights in rem in property, etc.). A key requirement for 
the viability and success of such processes, whose role and significance must 
therefore be taken into account by any future legal framework, is the involvement of 
what are known as trusted third parties.  

5. Trusted third parties, such as certification entities or authorities, play a very 
significant role in some legally recognized cases in areas such as electronic 
signatures. Their presence in the electronic environment, however, is acquiring and 
will doubtless continue to acquire substantially greater importance and to exert a far 
greater impact on the degree of certainty and security of relations in electronic 
environments. This is due to operators’ vital need in such relations to enjoy a 
minimum degree of certainty as to the identity of the parties involved, the 
authenticity and content of the information, the legal consistency and content of the 
intangible assets (such as rights) that may be exchanged solely by way of mutual 
notification and, of course, the applicable legal regime.  

6. In the case of many of these procedures, some of which lie outside the scope 
of legal norms, while being implicit in their aims, the only means currently 
available for building the desired degree of confidence and certainty among the 
parties and promoting the security of transactions consists in involving a trusted 
third party. This is exactly what happens in registry systems for the negotiation of 
rights. Such systems normally rely on the contractual authority conferred on one or 
more entities that provide, in addition to the communication system and the 
electronic signature infrastructure (which may in turn rely on a specific national 
public-key infrastructure), the registry infrastructure, with the legal status that it 
may acquire in relations between the operators involved.  

7. A regulation dealing with trusted third parties and their functions in the 
context of the transfer or negotiation of rights, documents or securities and in an 
electronic context could also lay the foundations for a set of rules dealing more 
broadly with their role in electronic relations and transactions in pursuit of any 
contractual goal. Existing efforts in this context and their outcome could thus have a 
highly beneficial impact on, and develop a measure of synergy with, other activities 
and relations based or dependent on exchanges of information in the network and 
their legal, legislative and contractual regime. This applies to both strictly private 
relations and relations with the public authorities (in many cases it is the authorities 
themselves who assume the role of a trusted third party). 

8. With regard to the aims pursued by the approach described above and the 
formal means whereby they might be achieved, the delegation of Spain has no 
desire to submit non-negotiable proposals. It does, however, consider that the 
resulting instrument should regulate: 

 - The ways in which rights should be negotiated or transmitted electronically 
and the formal conditions to be met; 

 - The broad consequences of transmission and the specific consequences that 
should be associated with the regime governing documents, securities or 
negotiable or transferable rights; 
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 - The types of documents or negotiable instruments that would come within 
the scope of the proposed regulation; 

 - The responsibility to be assumed by the transmitter; 

 - The extent to which the debtor of the underlying obligation should be 
involved in the transfer or negotiation and its consequences; 

 - The protection to be enjoyed by a third-party buyer in good faith, in respect 
of the different modes of transmission of rights regulated, vis-à-vis both the 
debtor and the rights of other third parties; 

 - The consequences of the intervention of third-party entities or certifying 
authorities (whether or not they are providers of other services), including: 

• Implications of their intervention for the position of the parties (debtor, 
transmitter and buyer); 

• Liability for damages ensuing from their conduct; 

 - The relevant notion of a trusted third-party certifier and its possible 
submission to national supervisory authorities. 

9. Without wishing to rule out other possibilities, the delegation of Spain also 
draws attention to the positive experience with and high success rate of model laws 
in the area of electronic commerce law. A model law may well be the appropriate 
framework for an initiative such as that proposed, given the greater flexibility of 
implementation it offers to States contemplating its use and the greater ease of 
improving its content after it has been elaborated. 
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D.  Possible future work in the area of transport law: commentary on the United Nations 
Convention on Contracts for the International Carriage of Goods Wholly or Partly by Sea 

(“Rotterdam Rules”)  

(A/CN.9/679) [Original: English] 
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 I. Introduction 

 
 

1. At its forty-first session, in 2008,1 the Commission approved the text of what 
was then known as the draft United Nations Convention on Contracts for the 
International Carriage of Goods Wholly or Partly by Sea (“the Convention” or “the 
Rotterdam Rules”) and the subsequent adoption of the Convention by the General 
Assembly on 11 December 2008.2 The General Assembly authorized the Convention 
to be opened for signature at a signing ceremony in Rotterdam on 23 September 
20093 and called upon all Governments to consider becoming a party to the 
Convention.4  

2. During its deliberations on the draft text of the Convention from 2002 to 2008, 
Working Group III (Transport Law) considered whether certain aspects of the text 
should be further elaborated in a commentary or explanatory notes that could 
accompany the Convention upon its publication. For example, there are two such 
references in the last draft text of the Convention that was published with footnotes 
(A/CN.9/WG.III/WP.101). Footnote 6 to article 3 on “Form requirements”, the 
possibility of including an explanatory note to the effect that any notices 
contemplated in the Convention that are not included in article 3 may be made by 
any means, including orally or by exchange of data messages that do not necessarily 
meet the definition of “electronic communications” in draft article 1 (18). In 
addition, footnote 20 to article 9, considered whether detail related to the term 
“readily ascertainable” should be specified in a note or a commentary 
accompanying publication of the Convention. No specific decision was made by the 
Working Group in those cases.  

3. As the text of the Rotterdam Rules has now been adopted by the General 
Assembly, preparations should be made for its publication and dissemination. The 

__________________ 

 1  Official Records of the General Assembly, Sixty-third Session, Supplement No. 17 (A/63/17), 
para. 298. 

 2  Resolution 63/122, para. 2. 
 3  Ibid., para. 3. 
 4  Ibid., para. 4. 
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Commission may therefore wish to consider whether the text of the Convention 
should be accompanied by explanatory notes or commentary, and what form those 
additional materials should take.  
 
 

 II. Possible models for commentary or explanatory notes on the 
Rotterdam Rules 
 
 

4. Several models could be examined by the Commission in its consideration of 
what sort of commentary or note, if any, should accompany the publication of the 
Convention. Note that all three examples below are called “explanatory notes”, and 
specifically state that they do not constitute an official commentary on the 
convention in issue.  

5. The explanatory notes accompanying the Hamburg Rules consist of brief 
introductory and background paragraphs, followed by a summary of the “salient 
features” of the Hamburg Rules, concluding with a brief discussion on the 
uniformity of law relating to the carriage of goods by sea. The text of the note is 
written in a narrative style, and without specific references to the discussion of 
particular issues in the travaux preparatoires. For example, the paragraphs in 
respect of article 4 on the period of responsibility of the carrier are as follows: 

“2. Period of responsibility 

 “14. The Hague Rules cover only the period from the time the goods are 
loaded onto the ship until the time they are discharged from it. They do not 
cover loss or damage occurring while the goods are in the custody of the 
carrier prior to loading or after discharge. 

 “15. In modern shipping practice carriers often take and retain custody of 
goods in port before and after the actual sea carriage. It has been estimated 
that most loss and damage to goods occurs while the goods are in port. In 
order to ensure that such loss or damage is the responsibility of the party who 
is in control of the goods and thereby best able to guard against that loss or 
damage, the Hamburg Rules apply to the entire period the carrier is in charge 
of the goods at the port of loading, during the carriage and at the port of 
discharge.” 

6. Another possible model that the Commission may wish to consider is that of 
the explanatory note accompanying the United Nations Convention on Independent 
Guarantees and Stand-by Letters of Credit. The notes contain a slightly more 
detailed introduction, followed by a summary of the main features and provisions of 
the Convention. The text is written in a slightly more detailed narrative style than 
that accompanying the Hamburg Rules, but again without specific references to the 
discussion of particular issues in the travaux preparatoires. For example, the note 
referring to article 3 on the independence of the undertaking states as follows: 

“D. Definition of ‘independence’ 

 “17. While it is widely recognized that undertakings of the type covered by the 
Convention are ‘independent’, there has been a lack of uniformity 
internationally in the understanding and recognition of that essential 
characteristic. The Convention will promote such uniformity by providing a 
definition of ‘independence’ (article 3). That definition is phrased in terms of 
the undertaking not being dependent upon the existence or validity of the 
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underlying transaction, or upon any other undertaking. The latter reference, to 
other undertakings, clarifies the independent nature of a counter-guarantee 
from the guarantee that it relates to and of a confirmation from the stand-by 
letter of credit or independent guarantee that it confirms. 

 “18. In addition, to fall within the scope of the Convention, an undertaking 
must not be subject to any terms or conditions not appearing in the 
undertaking. It is specified that, to fall within the Convention, an undertaking 
should not be subject to any future, uncertain act or event, with the exception 
of presentation of a demand and other documents by the beneficiary or of any 
other such act or event that falls within the ‘sphere of operations’ of the 
guarantor/issuer. That is in line with the notion that the role of the 
guarantor/issuer in the case of independent undertakings is one of paymaster 
rather than investigator.” 

7. A third possible model that the Commission may wish to consider is the 
explanatory note accompanying the United Nations Convention on the Use of 
Electronic Communications in International Contracts. Although called an 
explanatory note, the text is much more detailed than the previous two examples, 
and is more along the lines of a guide to enactment. The note contains a brief 
introduction, followed by a discussion of the main features of the instrument, a 
summary of the preparatory work, and concluding with quite detailed remarks on an 
article-by-article basis, including specific references to the discussion of particular 
issues in the travaux preparatoires. For example, the note referring to article 3 on 
party autonomy, which consists of a single sentence, states as follows: 

“Article 3. Party autonomy 

“1. Extent of power to derogate 

 “84. In preparing the Electronic Communications Convention, UNCITRAL 
was mindful of the fact that, in practice, solutions to the legal difficulties 
raised by the use of modern means of communication were mostly sought 
within contracts. The Convention reflects the view of UNCITRAL that party 
autonomy is vital in contractual negotiations and should be broadly recognized 
by the Convention. [Footnote: Ibid., para. 33.] 

 “85. At the same time, it was generally accepted that party autonomy did not 
extend to setting aside statutory requirements that imposed, for instance, the 
use of specific methods of authentication in a particular context. This is 
particularly important in connection with article 9 of the Convention, which 
provides criteria under which electronic communications and their elements 
(e.g. signatures) may satisfy form requirements, which are normally of a 
mandatory nature since they reflect decisions of public policy. Party autonomy 
does not allow the parties to relax statutory requirements (for example, on 
signature) in favour of methods of authentication that provide a lesser degree 
of reliability than electronic signatures, which is the minimum standard 
recognized by the Convention (see A/CN.9/527, para. 108; see also 
A/CN.9/571, para. 76). 

 “86. Nevertheless, as provided in article 8, paragraph 2, the Convention does 
not require the parties to accept electronic communications if they do not want 
to. This also means, for instance, that the parties may choose not to accept 
electronic signatures (see A/CN.9/527, para. 108). 
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  “87. Under the Convention, party autonomy applies only to provisions that 
create rights and obligations for the parties, and not to the provisions of the 
Convention that are directed to contracting States (see A/CN.9/571, para. 75). 

“2. Form of derogation 

 “88. Article 3 is intended to apply not only in the context of relationships 
between originators and addressees of data messages but also in the context of 
relationships involving intermediaries. Thus, the provisions of the Electronic 
Communications Convention can be varied either by bilateral or multilateral 
agreements between the parties, or by system rules agreed to by them. 

 “89. It was the understanding of UNCITRAL that derogations from the 
Convention did not need to be explicitly made but could also be made 
implicitly, for example by parties agreeing to contract terms at variance with 
the provisions of the Convention (see A/CN.9/548, para. 123). [Footnote: 
Ibid., para. 32.] 

 “References to preparatory work 

 “UNCITRAL, 38th session     A/60/17, paras. 31-34
 (Vienna, 4-15 July 2005) 

 “Working Group IV, 44th session    A/CN.9/571, paras. 70-77
 (Vienna 11-22 October 2004)         

 “Working Group IV, 43rd session    A/CN.9/548, paras. 119-124 
 (New York, 15-19 March 2004) 

 “Working Group IV, 41st session    A/CN.9/528, paras. 70-75 
 (New York, 5-9 May 2003) 

 “Working Group IV, 40th session    A/CN.9/527, paras. 105-110 
 (Vienna 14-18 October 2002)” 

8. Should the Commission decide that an explanatory note or commentary should 
be published, it may decide not to choose any one of the above illustrations as a 
model. Instead, an alternative or hybrid approach more tailored to the specific 
characteristics of the Rotterdam Rules might be considered more suitable. Specific 
considerations in that regard include:  

 (a) The fact that the Convention harmonizes three separate existing 
conventions on the carriage of goods by sea, plus several competing regional and 
domestic regimes, as well as conforming with current industry practice, complicates 
the drafting of a detailed note;  

 (b) The scope of the Rotterdam Rules is much broader than previous 
conventions in the area, since it goes beyond the simple regulation of liability 
issues; 

 (c) The Convention is much longer than the texts of the models discussed 
above, and its provisions are highly detailed; and 

 (d) The Working Group met for a total of 26 weeks, thus the travaux 
preparatoires is voluminous, and users of the Rotterdam Rules could benefit from 
materials that refer to the specific discussion of issues by the Working Group and 
the Commission throughout the period of discussion of the text. 
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VI.  CASE LAW ON UNCITRAL TEXTS (CLOUT) 
 
 

 The secretariat of the United Nations Commission on International Trade Law 
(UNCITRAL) continues to publish court decisions and arbitral awards that are 
relevant to the interpretation or application of a text resulting from the work of 
UNCITRAL. For a description of CLOUT (Case Law on UNCITRAL Texts), see the 
users guide (A/CN.9/SER.C/GUIDE/1/Rev.2), published in 2000 and available on 
the Internet at www.uncitral.org. 

 A/CN.9/SER.C/ABSTRACTS may be obtained from the UNCITRAL 
secretariat at the following address: 

UNCITRAL secretariat 
P.O. Box 500 
Vienna International Centre 
A-1400 Vienna 
Austria 
 
Telephone (+43-1) 26060-4060 or 4061 
Telefax: (+43-1) 26060-5813 
E-mail: uncitral@uncitral.org 

 
 They may also be accessed through the UNCITRAL homepage on the Internet 
at www.uncitral.org. 
 
 Copies of complete texts of court-decisions and arbitral awards, in the original 
language, reported on in the context of CLOUT are available from the secretariat 
upon request. 
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VII.  TECHNICAL ASSISTANCE TO LAW REFORM 
 

Note by the Secretariat on technical cooperation and assistance  

(A/CN.9/675 and Add.1) [Original: English] 
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 I. Introduction 
 
 

1. The United Nations Commission on International Trade Law (UNCITRAL) 
plays an important role in developing the legal framework for international trade 
and investment through its mandate to prepare and promote the use and adoption of 
legislative and non-legislative instruments in a number of key areas of trade law, 
including: sales; dispute resolution; government contracting; banking and payments; 
security interests; insolvency; transport; and electronic commerce. Those 
instruments are widely accepted, offering solutions appropriate to different legal 
traditions and to countries at different stages of economic development and include: 

  (a) In the area of sale of goods, the United Nations Convention on Contracts 
for the International Sale of Goods (CISG)1 and the United Nations Convention on 

__________________ 

 1  11 April 1980, United Nations, Treaty Series, vol. 1489, p. 3; Official Records of the 
United Nations Conference on Contracts for the International Sale of Goods, Vienna, 
10 March-11 April 1980 (United Nations publication, Sales No. E.82.V.5), part. I. 
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the Limitation Period in the International Sale of Goods (the Limitation 
Convention);2  

 (b) In the area of dispute resolution, the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards3 (the New York Convention, a United 
Nations convention adopted prior to the establishment of the Commission, but 
actively promoted by it), the UNCITRAL Arbitration Rules,4 the UNCITRAL 
Conciliation Rules,5 the UNCITRAL Model Law on International Commercial 
Arbitration and revised articles,6 the UNCITRAL Notes on Organizing Arbitral 
Proceedings,7 and the UNCITRAL Model Law on International Commercial 
Conciliation;8  

 (c) In the area of government contracting, the UNCITRAL Model Law on 
Procurement of Goods, Construction and Services,9 the UNCITRAL Legislative 
Guide on Privately Financed Infrastructure Projects10 and the UNCITRAL Model 
Legislative Provisions on Privately Financed Infrastructure Projects;11  

 (d) In the area of banking and payments, the United Nations Convention on 
International Bills of Exchange and International Promissory Notes,12 the 
UNCITRAL Model Law on International Credit Transfers,13 and the United Nations 
Convention on Independent Guarantees and Standby Letters of Credit;14  

 (e) In the area of security interests, the United Nations Convention on the 
Assignment of Receivables in International Trade15 and the UNCITRAL Legislative 
Guide on Secured Transactions;16  

__________________ 

 2  Official Records of the United Nations Conference on Prescription (Limitation) in the 
International Sale of Goods, New York, 20 May-14 June 1974 (United Nations publication, 
Sales No. E.74.V.8), part I; United Nations, Treaty Series, vol. 1511, pp. 77 and 99; 
UNCITRAL Yearbook 1980, part three, chap. I, sect. C. 

 3  United Nations, Treaty Series, vol. 330, No. 4739. 
 4  Official Records of the General Assembly, Thirty-first Session, Supplement No. 17 (A/31/17), 

para. 57; UNCITRAL Yearbook 1976, part one, chap. II, sect. A. 
 5  Official Records of the General Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17), 

chap. V, sect. A, para. 106; UNCITRAL Yearbook 1980, part three, chap. II. 
 6  Official Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), 

annex I; UNCITRAL Yearbook 1985, part three, chap. I; Official Records of the General 
Assembly, Sixty-first Session, Supplement No. 17 (A/61/17), annex I. 

 7  UNCITRAL Yearbook 1996, part three, chap. II. 
 8  Official Records of the General Assembly, Fifty-seventh Session, Supplement No. 17 (A/57/17), 

annex I; UNCITRAL Yearbook 2002, part three. 
 9  Official Records of the General Assembly, Forty-ninth Session, Supplement No. 17 (A/49/17), 

annex I; UNCITRAL Yearbook 1994, part three, chap. I. 
 10  United Nations publication, Sales No. E.01.V.4, A/CN.9/SER.B/4. 
 11  Official Records of the General Assembly, Fifty-eighth Session, Supplement No. 17 (A/57/17), 

annex I. 
 12  UNCITRAL Yearbook 1988, part three, chap. I; General Assembly resolution 43/165, annex. 
 13  Official Records of the General Assembly, Forty-seventh Session, Supplement No. 17 (A/47/17), 

annex I. 
 14  New York, 11 December 1995, United Nations, Treaty Series, vol. 2169, p. 163; Official 

Records of the General Assembly, Fiftieth Session, Supplement No. 17 (A/50/17), annex I. 
 15  UNCITRAL Yearbook 2002, part three; General Assembly resolution 56/81, annex. 
 16  Official Records of the General Assembly, Sixty-second Session, Supplement No. 17 (A/62/17 

Part II), para. 99. 
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 (f) In the area of insolvency, the UNCITRAL Model Law on Cross-Border 
Insolvency (MLCBI)17 and the UNCITRAL Legislative Guide on Insolvency Law;18  

 (g) In the area of transport, the United Nations Convention on the Carriage 
of Goods by Sea (Hamburg Rules),19 the United Nations Convention on the Liability 
of Operators of Transport Terminals in International Trade,20 and the United Nations 
Convention on Contracts for the International Carriage of Goods Wholly or Partly 
by Sea (the “Rotterdam Rules”);21 and 

 (h) In the area of electronic commerce, the UNCITRAL Model Law on 
Electronic Commerce (MLEC),22 the UNCITRAL Model Law on Electronic 
Signatures (MLES),23 and the United Nations Convention on the Use of Electronic 
Communications in International Contracts (ECC).24  

2. Technical cooperation and assistance activities aimed at promoting the use and 
adoption of its texts are one of UNCITRAL’s priorities, pursuant to a decision taken 
at its twentieth session (1987),25 and are particularly useful for developing countries 
and economies in transition lacking capacity in the areas of trade law covered by the 
work of UNCITRAL. Since trade law reform, based on harmonized international 
instruments, has a clear impact on the ability to participate in international trade, the 
Secretariat’s technical cooperation and assistance work aimed at promoting use and 
adoption of texts can facilitate economic development.  

3. The status of adoption of treaties and enactment of model laws is regularly 
updated and available on the UNCITRAL website. It is also available in the annual 
report to the Commission entitled “Status of conventions and model laws”, which 
highlights new treaty actions and enactments of model laws. 

4. In its resolution 63/120 of 15 January 2009, the General Assembly reaffirmed 
the importance, in particular for developing countries and economies in transition, 
of the technical cooperation and assistance work of the Commission in the field of 
international trade law and reiterated its appeal to the United Nations Development 
Programme and other bodies responsible for development assistance, such as the 
World Bank and regional development banks, as well as to Governments in their 
bilateral aid programmes, to support the technical cooperation and assistance 
programme of the Commission and to cooperate and coordinate their activities with 
those of the Commission. The General Assembly also stressed the importance of 
bringing into effect the conventions emanating from the work of the Commission to 
further the progressive harmonization and unification of private law, and to this end 
urged States that have not yet done so to consider signing, ratifying or acceding to 

__________________ 

 17  UNCITRAL Yearbook 1992, part three, chap. I. 
 18  Official Records of the General Assembly, Fifty-ninth Session, Supplement No. 17 (A/59/17), 

para. 55. 
 19  Hamburg, 31 March 1978, United Nations, Treaty Series, vol. 1695, p. 3; Official Records of the 

United Nations Conference on the Carriage of Goods by Sea, Hamburg, 6-31 March 1978 
(United Nations publication, Sales No. E.80.VIII.1), document A/CONF.89/13, annex I. 

 20  A/CONF.152/13, annex. 
 21  New York, 11 December 2008, General Assembly Resolution A/RES/63/122, annex. 
 22  Official Records of the General Assembly, Fifty-first Session, Supplement No. 17 (A/51/17), 

annex I. 
 23  Ibid., Fifty-sixth Session, Supplement No. 17 (A/56/17), annex II. 
 24  New York, 23 November 2005, General Assembly resolution A/RES/60/21, annex. 
 25  Official Records of the General Assembly, Forty-second Session, Supplement No. 17 (A/42/17), 

para. 335. 
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those conventions.  

5. This note lists the technical cooperation and assistance activities of the 
Secretariat subsequent to the date of the previous note submitted to the Commission 
at its forty-first session in 2008 (A/CN.9/652 of 8 April 2008), and reports on the 
development of resources to assist technical cooperation and assistance activities. 
 
 

 II. Technical cooperation and assistance activities 
 
 

6. Technical cooperation and assistance activities undertaken by the UNCITRAL 
Secretariat promote the adoption of UNCITRAL legislative texts and include 
providing advice to States considering signature, ratification or accession to 
UNCITRAL conventions, adoption of an UNCITRAL model law or use of a 
UNCITRAL legislative guide. They also support implementation of these texts and 
their uniform interpretation. Technical cooperation and assistance may involve: 
undertaking briefing missions and participating in seminars and conferences, 
organized at both regional and national levels, on UNCITRAL texts; assisting 
countries to review existing legislation and assess their need for law reform in the 
trade field; assisting with the drafting of national legislation to implement 
UNCITRAL texts; assisting multilateral and bilateral development agencies to use 
UNCITRAL texts in their law reform activities and projects; providing advice and 
assistance to international and other organizations, such as professional 
associations, organizations of attorneys, chambers of commerce and arbitration 
centres, on the use of UNCITRAL texts; and organizing training activities to 
facilitate the implementation and interpretation of legislation based on UNCITRAL 
texts by judiciaries and legal practitioners. 

7. Activities included below that are denoted with an asterisk were funded by the 
UNCITRAL Trust Fund for Symposia. 
 
 

 A. Activities addressing multiple topics 
 
 

 1. Regional activities 
 

8. A number of technical cooperation and assistance activities undertaken since 
the last report covered several of the topic areas noted in paragraph 1 above. The 
UNCITRAL Secretariat participated in the following regional events:  

 (a) The 5th ASEAN Law Forum (Association of Southeast Asian Nations) 
which discussed how ASEAN member countries can best achieve the harmonization 
of trade laws, with emphasis on adherence to relevant international instruments. 
Topics discussed by the Forum included: the CISG, the ECC, the UNCITRAL 
Legislative Guide on Secured Transactions, and UNCITRAL legislative texts on 
international commercial arbitration (Bangkok, 7-8 May 2008); 

 (b) The International Conference of Lawyers of the Union for the 
Mediterranean. The Secretariat provided information on the CISG and the 
UNCITRAL legislative texts on arbitration and electronic commerce that might be 
considered for adoption by the members of the Union (Nice, France, 28-29 June 
2008); 

 (c) *A Capacity-Building Workshop on Treaty Law and Practice and the 
Domestic Implementation of Treaty Obligations organized by the Economic 
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Community of West African States (ECOWAS) in collaboration with the Treaty 
Section of the United Nations Office of Legal Affairs, UNCITRAL, UNODC and 
UNHCR and hosted by the Ministry of Foreign Affairs and the Attorney’s General 
Office in Ghana. The workshop, attended by ECOWAS countries, provided the 
opportunity to discuss the CISG; the ECC; the UNCITRAL Model Laws on 
International Commercial Arbitration and International Commercial Conciliation 
and the New York Convention. A specific consultation was organized by the West 
African Monetary Institute (WAMI) and the UNCITRAL Secretariat to discuss the 
United Nations Convention on Independent Guarantees and Stand-By Letters of 
Credit; the UNCITRAL Legislative Guide on Secured Transactions and issues 
related to the Indicators of Commercial Fraud (Accra, 10-12 June 2008); and 

 (d) Since 2007, the Secretariat has provided regular advice to the sub-project 
Regional Implementation of the Convention on International Sales of Goods and 
International Commercial Arbitration, a component of the Project Open Regional 
Fund for South East Europe — Legal Reform, implemented by the Deutsche 
Gesellschaft für Technische Zusammenarbeit (GTZ). The Project involves Albania, 
Bosnia-Herzegovina, Croatia, the former Yugoslav Republic of Macedonia, 
Montenegro and Serbia. In the context of the sub-project, the Secretariat 
participated in the following activities: an expert meeting to discuss country reports 
on the implementation of CISG and arbitration legislative texts prepared by national 
experts (Becici, Montenegro, 16-19 June 2008); a joint mission to discuss adoption 
of the CISG by Albania (Tirana, 14-17 October 2008); a round table during the 
21st Kopaonik School of Natural Law where the country reports on CISG and 
arbitration legislation were presented (Kopaonik, Serbia, 15 December 2008); an 
Arbitration Conference and the second open Pre-Moot jointly organized by GTZ 
and the Faculty of Law, University of Belgrade; and a Regional Round Table, 
conducted during the Pre-Moot, to discuss how to promote the uniform application 
of the CISG and the enactment of UNCITRAL texts on arbitration and e-commerce 
in the region (Belgrade, 27-29 March 2009).  
 

 2. Country-specific activities 
 

9. At the country level, the Secretariat participated in the following technical 
cooperation and assistance activities covering several of the topics noted in 
paragraph 1 above: 

 (a) An international seminar “Uniform Trade Law — Principles and 
Practice”, organized by the Italian Committee of the Union International des 
Avocats and the Regional Bar Association of the Triveneto to present the CISG and 
UNCITRAL texts on arbitration and conciliation (Venice, Italy, 3-5 October 2008); 
and  

 (b) An international conference “Institutional Arbitration in Infrastructure 
& Construction” organized by the Construction Industry Arbitration Council (CIAC) 
to disseminate information on the CISG, on arbitration and on UNCITRAL texts 
relating to construction works; and the conference on “International Commercial 
Arbitration & Sale of Goods: UNCITRAL Perspective” organized by the Federation 
of Indian Chambers of Commerce and Industry (FICCI) — Indian Council of 
Arbitration (ICA) to present UNCITRAL texts on arbitration, the New York 
Convention and the CISG (New Delhi, 16-18 October 2008).  

 (c) As part of the USAID World Trade Organization (WTO) Accession Plus 
Project in Ethiopia, the Secretariat contributed to a position paper on reinforcing 
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Ethiopia’s international trade law framework for a stronger business environment as 
part of the preparation for negotiating accession to the WTO. The paper suggested 
this might be achieved by becoming a party to the New York Convention and the 
CISG. Further work to follow up on the paper’s recommendations will be 
undertaken in conjunction with USAID in 2009.  
 

 3. Briefings for Permanent Missions in Vienna 
 

10. The Secretariat provided a briefing on UNCITRAL and its working methods at 
the Orientation Seminar for Members of Permanent Missions Accredited to the 
International Organizations in Vienna organized by the United Nations Institute for 
Training and Research (UNITAR) at the United Nations Office at Vienna 
(30-31 October 2008). Briefings on various working group topics are regularly 
being offered in Vienna by the Secretariat. 

11. The Secretariat met with nine Permanent Missions from the African Group to 
discuss issues of mutual interest to better address the needs of African countries, 
including enhancing participation in the legislative work of UNCITRAL and 
technical cooperation and assistance (Vienna, 5 December 2008).  

12. The Secretariat met with the Permanent Missions from CAFTA-DR and 
GRUCA (Grupo Centroamericano) countries to discuss issues of mutual interest, 
including technical cooperation and assistance and possible regional activities with 
a view to fostering closer regional economic integration through the adoption of 
uniform texts (Vienna, 18 February 2009).  

13. The Secretariat conducted a briefing for Permanent Missions of European 
Union member states to present the UNCITRAL Model Law on International 
Commercial Conciliation (2002) in relation to the Directive 2008/52/EC of the 
European Parliament and of the Council of 21 May 2008 on certain aspects of 
mediation in civil and commercial matters (Vienna, 6 October 2008). 
 

 4. Other activities addressing multiple topics  
 

14. At the request of the International Training Centre of the International Labour 
Organization (ITCILO), the Secretariat provided substantial and methodological 
inputs to the implementation of the MSc Programme on Public Procurement 
Management. The Secretariat conducted training sessions at the ITCILO Campus 
(Turin, Italy) on: the UNCITRAL Public Procurement Model Law (4 September 
2008); the CISG (22 October 2008); and the legal aspects of e-procurement and the 
UNCITRAL Model Laws on e-commerce and e-signatures (11 December 2008). 
 
 

 B. Sale of goods 
 
 

15. The Secretariat has been active in promoting adoption and uniform 
interpretation of the CISG, at the regional level, as well as through Permanent 
Missions to the United Nations in Vienna, Geneva and New York and directly with 
relevant officials in the capitals. As part of these activities, the Secretariat: 

 (a) Participated at the international conference “The spirit and interpretation 
of the CISG” organized by the Steering Committee for the CISG Tokyo Congress, 
the University of Tokyo Law School, the Institute of International Commercial Law 
of the Pace University School of Law, and co-sponsored by the Ministries of 
Foreign Affairs and Justice of Japan, and UNCITRAL. The Conference followed 
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Japan’s accession to the CISG in July 2008 (Tokyo, 16-18 November 2008); and  

 (b) Presented a note on the promotion of the adoption of the CISG at the 
international conference “Issues on the CISG Horizon — Conference in Honour of 
Peter Schlechtriem (1933-2007) (Vienna, 2 April 2009). 

16. Assistance was also provided to States in the final stage of the adoption 
process, with particular regard to formulation of reservations and the deposit of 
instruments of consent to be bound. Since the last report, the CISG was acceded to 
by Armenia, Japan and Lebanon, and Belgium acceded to the Limitation 
Convention.  
 
 

 C. Dispute resolution 
 
 

17. The Secretariat has promoted adoption of the texts relating to arbitration and 
conciliation through participation in activities organized both on a regional basis 
and with individual countries, as well as activities organized by arbitral institutions. 
Regional activities included:  

 (a) The annual tripartite meeting of the International Commercial Arbitration 
Court of the Chamber of Commerce and Industry of the Russian Federation, 
Mongolian National Arbitration Centre and China International Economic and Trade 
Arbitration Commission to discuss the contribution of UNCITRAL to the 
development of an international commercial arbitration framework in Central Asia 
(Ulan Bator, 9-10 October 2008); and 

 (b) A regional conference organized by the Cairo Regional Centre for 
International Commercial Arbitration to discuss the New York Convention and to 
present the joint International Bar Association (IBA)/UNCITRAL project on 
monitoring the legislative implementation of that Convention (Cairo, 
10-11 November 2008). 

18. The Secretariat collaborated with a number of arbitral institutions and 
organizations, participating at:  

 (a) A conference on alternative means for the settlement of investor-State 
disputes organized by the Secretariat of the United Nations Conference on Trade 
and Development (UNCTAD) and the Ministry of Justice and the Investment 
Promotion Agency of Ukraine to discuss the use of the UNCITRAL Conciliation 
Rules in the field of investor-State dispute settlement (Kiev, 2-3 June);  

 (b) A conference organized by the Swedish Arbitration Association (SAA) 
on “Public Policy in International Commercial Arbitration”, to deliver a lecture on 
the UNCITRAL Model Law on International Commercial Arbitration and 
interpretative guidance regarding public policy as a bar to the recognition and 
enforcement of arbitral awards (Stockholm, 4-5 September 2008); 

 (c) The annual Conference of the IBA to present the UNCITRAL/IBA 
project on monitoring the legislative implementation of the New York Convention 
(Buenos Aires, 15-18 October 2008); 

 (d) The conference “International Commercial Arbitration in Russia in light 
of Global Economic Development” hosted by the Chamber of Commerce and 
Industry of Russian Federation to present the UNCITRAL Model Law on 
International Commercial Arbitration with the 2006 amendments (Moscow, 
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17 October 2008); 

 (e) The conference “International Arbitration involving Parties from the 
Arab World” hosted by the Arbitration Institute of the Stockholm Chamber of 
Commerce to present the UNCITRAL Model Law on International Commercial 
Arbitration (Stockholm, 23 October 2008); and 

 (f) The international conference “Activating Commercial Arbitration” 
supported by the Dubai International Arbitration Centre to lecture on the 
UNCITRAL Model Law on International Commercial Arbitration (Dubai, United 
Arab Emirates, 11-14 November 2008).  

19. The Secretariat also participated at a conference on “The 50th Anniversary of 
the New York Convention: Challenges to the Judiciary”, to address Asian judges on 
the implementation of the Convention and on the recently published reports, upon 
invitation of the National Judges College of China and Cheung Kong Centre for 
Negotiation & Dispute Resolution (Beijing, 10-13 December 2008). 
 
 

 D. Procurement 
 
 

20. In accordance with requests of Working Group I (Procurement), the Secretariat 
has established links with other organizations interested in procurement to foster 
cooperation, particularly with regard to UNCITRAL’s work on revising the 
UNCITRAL Model Law on Procurement of Goods, Construction and Services, as 
well as undertaking activities to promote knowledge and acceptance of the Model 
Law.26 The Secretariat participated in the following activities:  

 (a) The workshop on the WTO Agreement on Government Procurement 
organized by the WTO to present the work of UNCITRAL in the area of 
procurement (Geneva, Switzerland, July 2008); 

 (b) A meeting of the International Chamber of Commerce, Commission on 
International Law and Practice, Task Force on Public Procurement, to present a 
report on the 2008 sessions of the UNCITRAL Working Group I and the progress 
towards the completion of the revised UNCITRAL Model Law on Procurement 
(Vienna, 11 November 2008); and 

 (c) The “International Forum on Public Procurement” held by the Central 
University of Finance and Economics to discuss public procurement law reform and 
modernization and the UNCITRAL approach to sustainable procurement under the 
UNCITRAL Model Law on Procurement of Goods, Construction and Services 
(Beijing, 26-29 November 2008). 

21. The Secretariat provides regular briefings to UNODC country offices staff on 
the implementation of the procurement-related aspects of the United Nations 
Convention Against Corruption using the UNCITRAL Model Law on Procurement 
as implementing legislation. 
 
 

__________________ 

 26  See documents A/CN.9/575, paras. 52 and 67, and A/CN.9/615, para. 14. 
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 E. Security interests 
 
 

22. The Secretariat participated in a number of activities to disseminate 
information on the UNCITRAL Legislative Guide on Secured Transactions and the 
current work of UNCITRAL Working Group VI on security rights in intellectual 
property. These activities included: 

 (a) The Global Business Law Conference organized by the American Bar 
Association (ABA) Section of Business Law to promote the UNCITRAL Legislative 
Guide on Secured Transactions (Frankfurt, Germany 29-30 May 2008); 

 (b) The Eight Annual International Insolvency Conference upon invitation of 
the International Insolvency Institute to discuss the treatment of security interests in 
intellectual property rights under licence agreements in the case of insolvency 
(Berlin, 9-10 June 2008); and 

 (c) The International Conference on Financing Innovation on the occasion of 
the Fifth Venice Award for Intellectual Property Culture, organized by the European 
Patent Academy and the Italian Patent and Trademark Office, hosted by the Venice 
University, to present UNCITRAL’s work on security interests in intellectual 
property rights (Venice, Italy, 26-28 November 2008). 
 
 

 F. Transport 
 
 

23. The Secretariat participated in the 39th Conference of the Comité Maritime 
International to present and promote the draft Convention on Contracts for the 
International Carriage of Goods Wholly or Partly by Sea (Athens, 14-16 October 
2008).  

24. The Secretariat, in collaboration with the Arab Society for Commercial and 
Maritime Law, the Comité Maritime International and the Institut Mediterranéen 
Maritime contributed to the organization of the 3rd Arab Conference for 
Commercial and Maritime Law — “The Rotterdam Rules 2009, Uniformity vs. 
Diversity of the Law of Carriage of Goods by Sea”. The Conference was devoted to 
discussing the Convention on Contracts for the International Carriage of Goods 
Wholly or Partly by Sea and, in particular, whether it meets the needs of Arab 
countries (Alexandria, Egypt, 18-19 April 2009).  
 
 

 G. Insolvency 
 
 

25. The Secretariat has promoted the use and adoption of insolvency texts, 
particularly the Model Law on Cross-Border Insolvency, through participation in 
various international fora. The activities included: 

 (a) A conference “Secured transactions and insolvency: reforms at a 
crossroads” jointly organized by the European Bank of Reconstruction and 
Development (EBRD), UNCITRAL and the World Bank (Washington, 5-6 May 
2008) to bring together key stakeholders in the fields of insolvency and secured 
transactions in an effort to explore some of the critical issues that arise in the 
convergence of these two areas, to assess current positions on these issues, and 
identify areas of agreement and future questions and challenges; 
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 (b) The 14th Annual Global Insolvency and Restructuring Conference 
sponsored by the International Bar Association (IBA), dealing with insolvency law 
and intellectual property issues, as well as cross-border insolvency practice and 
issues arising with implementation of the UNCITRAL Model Law on Cross-Border 
Insolvency (Stockholm, 19-20 May 2008); 

 (c) The second Judicial Summer Camp organized by the GRIP 21 initiative 
for insolvency prevention in cooperation with UNCITRAL, INSOL Europe and the 
International Insolvency Institute, to discussed current issues in insolvency law, 
particularly cross-border insolvency. Judges from 15 countries attended the Camp 
(Paris, 2-4 July 2008);  

 (d) The Canadian Annual Review of Insolvency Law Conference organized 
by the National Centre for Business Law, University of British Columbia to present 
UNCITRAL work on enterprise groups and cross-border insolvency (Banff, Canada, 
12-14 February 2009); and 

 (e) Upon invitation of the Academy of European Law to provide an update 
on UNCITRAL work on the cross-border treatment of enterprise groups in 
insolvency in the context of a conference on cross-border insolvency proceedings 
(Trier, Germany, 25-27 March 2009). 
 
 

 H. Electronic commerce 
 
 

26. The Secretariat has participated in joint activities with national governments 
and agencies to promote UNCITRAL legislative texts on electronic commerce, as 
well as regional activities.  

27. At the regional level, this included a High-level Symposium on Building 
Regional Capacity for Paperless Trade organized by the United Nations Economic 
and Social Commission for Asia and the Pacific (UNESCAP) and the United 
Nations Economic Commission for Europe (UNECE) to discuss the enabling legal 
framework for single window and paperless trade environment (Bangkok, 
24-25 March 2009). 

28. Other activities included: 

 (a) The 2008 Annual Meeting of the International Distribution Institute 
(IDI), to make a presentation on the 2005 UN Convention on the Use on Electronic 
Communications in International Contracts (Turin, Italy, 6-7 June 2008); and 

 (b) A workshop on cyber legislation organized by the United Nations 
Conference on Trade and Development (UNCTAD) in collaboration with the 
Ministry of Foreign Affairs of El Salvador, and the support of the Spanish 
government, to present UNCITRAL legislative texts on electronic commerce to 
officials from CAFTA-DR and GRUCA members States (San Salvador, 
23-27 March 2009).  

29. *The Secretariat also participated at the “Tercer Taller Internacional de 
Comercio Electrónico de La Havana” coordinated by the Empresa de Gestión 
Informática y las Comunicaciones (GESEI) to lecture on UNCITRAL texts on 
e-commerce and their relevance to developing countries. In the course of the 
mission, separate meetings with representatives of the judiciary and Government 
were organized to discuss e-commerce legislation for Cuba and UNCITRAL 
legislative texts and provide information about the work of the WCO-UNCITRAL 
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Joint Legal Task Force on Coordinated Border Management incorporating the 
International Single Window (Havana, 9-16 February 2009). 
 
 

 I. Assistance with legislative drafting 
 
 

30. In the context of a programme carried out by the World Bank-FIAS (The 
Investment Climate Advisory Service of the World Bank), comments were provided 
on a study concerning the Acte Uniforme du 17 Avril 1997 portant organisation des 
sûretés of the Organization for the Harmonisation of Business Law in Africa 
(OHADA). 

31. Comments were also provided on various draft texts on the topic of arbitration, 
such as: the draft amendments to the law on arbitration of Mongolia; the draft 
Federal law on arbitration and the enforcement of arbitration awards of the United 
Arab Emirates; the draft law on arbitration of Vietnam; the draft law on 
International Commercial Arbitration Court of Uzbekistan and the draft 
International Arbitration Bill of Mauritius. 
 
 

 III. Coordination activities 
 
 

32. In accordance with its mandate,27 the UNCITRAL Secretariat participates in a 
number of the working groups and meetings of other organizations active in the 
field of international trade law to facilitate coordination of the work being 
undertaken.  
 

 1. International Institute for the Unification of Private Law (Unidroit) 
 

33. The Secretariat participated in the following meetings of Unidroit: 

 (a) The Governing Council of Unidroit (Rome, 21-23 April 2008);  

 (b) The Working Group on the Unidroit Principles to contribute to the 
redrafting of the principles (Rome, 25-31 May 2008);  

 (c) The Diplomatic Conference for the adoption of the draft Unidroit 
Convention on Substantive Rules Regarding Intermediated Securities (Geneva, 
Switzerland, 8-12 September 2008); and 

 (d) The joint session of the Unidroit General Assembly and the Unidroit 
Committee of Governmental Experts for the finalization and adoption of the draft 
Model Law on Leasing (Rome, 10-13 November 2008). 
 

 2. Hague Conference on Private International Law 
 

34. The Secretariat participated at the following meetings of the Hague 
Conference: 

 (a) Legal Liaison Meeting (The Hague, 14-15 May 2008); and  

 (b) The Council on General Affairs and Policy (31 March-2 April 2009). 
 

__________________ 

 27  General Assembly resolution 2205 (XXI), sect. II, para. 8. 
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 3. Other organizations 
 

35. Other coordination activities have included participation and, in some cases, 
presentations on the work of UNCITRAL at the following meetings: 

 (a) General 

 (i) The Meeting of Scientific Committees for the Postgraduate and Masters 
Programmes of the International Training Centre of the ILO (Turin, Italy, 
16 December 2008); 

 (ii) A conference sponsored by the International Law Association (ILA), 
British Branch: Does International Law Mean Business? — A Partnership for 
Progress (London, 15-18 May 2008); and 

 (iii) The annual International Trade Law Post-Graduate Course, upon 
invitation of the International Training Centre of the International Labour 
Organization (ITCILO) and the University Institute of European Studies, to 
lecture on the work of UNCITRAL (Turin, Italy, 24-25 March 2009). 

 (b) Dispute resolution 

 (i) A meeting of the International Chamber of Commerce (ICC), 
Commission on Arbitration to present the UNCITRAL/IBA project on the 
legislative implementation of the New York Convention and discuss synergy 
between the project and the ICC Project, which is aimed at preparing a report 
for use by practitioners on national rules of procedure for recognition and 
enforcement of foreign arbitral awards (Paris, 23-25 April 2008); and 

 (ii) The 2009 Arbitration Conference jointly organized by the Austrian 
Federal Economic Chamber (VIAC) and UNCITRAL to present the current 
work of UNCITRAL Working Group II on the revision of the UNCITRAL 
arbitral rules and the UNCITRAL/IBA project for an effective implementation 
and harmonized interpretation of the New York Convention (Vienna, 2-3 April 
2009). 

 (c) Procurement 

 (i) A Consultation Meeting on Stabilization Clauses and Human Rights 
organized by the Special Representative of the Secretary General on Business 
and Human Rights, which also considered issues related to the Legislative 
Guide on Privately Financed Infrastructure Projects, on the UNCITRAL Model 
Law on Procurement and on future work on investment arbitration (London, 
22 May 2008); 

 (ii) The Asia Anti-Corruption Conference, organized by the National 
Committee of Integrity and Transparency (NCIT) which touched upon issues 
relating to the UNCITRAL Model Law on Procurement (Doha, Qatar, 
8-11 June 2008); and 

 (iii) The multi-stakeholder consultation on Stabilization Clauses and Human 
Rights organized by the Special Representative of the Secretary-General on 
Human Rights and Transnational Corporations and Other Business Enterprises 
at the University of Pretoria (Pretoria, 21 October 2008).  

 (d) Secured transactions 

The World Intellectual Property Organization (WIPO) Conference on 
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Intellectual Property Financing to present the Legislative Guide on Security 
Interests and UNCITRAL’s work on security interests in intellectual property 
rights (Geneva, Switzerland, 10-11 March 2009).  

 (e) Insolvency 

 (i) A meeting of the World Bank’s Insolvency and Creditors Rights Task 
Force, Working Group on Insolvency and Non-Bank Financial Institutions to 
discuss the implications for commercial insolvency regimes of recent 
insolvencies involving non-bank financial institutions and complex financial 
arrangements and to help improve the capacity of those regimes to address the 
legal and policy issues (Washington, 12-13 January 2009); 

 (ii) The World Bank’s Finance and Private Sector Development Forum 2009 
to discuss insolvency law reform and the interaction of the work by the World 
Bank and UNCITRAL (Washington, 25 February 2009); and 

 (iii) The 10th anniversary conference of the Swiss Institute of Comparative 
Law to participate in a round table with Unidroit, the Hague Conference and 
the European Union to discuss transnational experience in different areas of 
private international law; the UNCITRAL topic was insolvency law 
(Lausanne, Switzerland, 19 March 2009). 

 (f) Electronic commerce 

The first meeting of the WCO-UNCITRAL Joint Legal Task Force on 
Coordinated Border Management incorporating the International Single Window to 
study of the legal aspects involved in implementing a cross-border single window 
facility with a view to formulating a comprehensive international reference 
document on legal aspects of creating and managing a single window (Brussels, 
17-21 November 2008).28  

__________________ 

 28  At its forty-second session, the Commission will have before it a note by the Secretariat 
(A/CN.9/678) containing an update on the progress of the work of the WCO-UNCITRAL Joint 
Legal Task Force on Coordinated Border Management incorporating the International Single 
Window. 
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 IV. Dissemination of information 
 
 

1. A number of publications and documents prepared by UNCITRAL serve as 
key resources for its technical cooperation and assistance activities, particularly 
with respect to dissemination of information on its work and texts. These resources 
are being developed to further improve the ease of dissemination of information and 
ensure that it is current and up to date. All recent publications are available both in 
hard copy and electronically. 
 
 

 A. Case Law on UNCITRAL Texts (CLOUT) 
 
 

2. CLOUT, established for the collection and dissemination of case law on 
UNCITRAL texts, continues to be an important tool of the technical cooperation 
and assistance activities undertaken by UNCITRAL. The wide distribution of 
CLOUT in the six official languages of the United Nations promotes the uniform 
interpretation and application of UNCITRAL texts by facilitating access to 
decisions and awards from many jurisdictions. 
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3. The system is regularly updated with new abstracts. The full text of the court 
decisions and arbitral awards are collected, but not published. As at the date of this 
note, 83 issues of CLOUT had been prepared for publication, dealing with  
851 cases, relating mainly to the United Nations Convention on Contracts for the 
International Sale of Goods (CISG), the UNCITRAL Model Law on International 
Commercial Arbitration (MAL), the UNCITRAL Model Law on Cross-Border 
Insolvency (MLCBI) and the UNCITRAL Model Law on Electronic Commerce 
(MLEC). 

4. The revised Digest of Case Law on the CISG was published both in hard copy 
(English version) and on the UNCITRAL website at the end of 2008. Translation 
into Spanish is being finalised; the Arabic, Chinese, French and Russian versions of 
the revised Digest are available on the UNCITRAL website. 

5. As of February 2008, a CLOUT Bulletin is published every quarter. The 
Bulletin is aimed at strengthening the links between the Secretariat, its National 
Correspondents, its institutional partners and the international legal community. It 
provides information on the latest CLOUT developments and offers a brief summary 
of recent UNCITRAL technical assistance activities.  

6. A CLOUT information brochure was published and distributed to inform a 
wide audience about the CLOUT system and, at the same time, promote voluntary 
contributions to the system to complement those received from the National 
Correspondents. 
 

  The network of National Correspondents 
 

7. As agreed by the Commission at its 21st session in 1988, CLOUT relies on a 
network of national correspondents designated by Member States that are parties to 
a Convention or have enacted legislation based on a Model Law (see the User Guide 
A/CN.9/SER.C/GUIDE/1/Rev.1). The national correspondents, either as individuals 
or a specific organ or body, are expected to monitor and collect court decisions and 
arbitral awards and prepare abstracts of those that are considered relevant. 
Submission of abstracts from the national correspondents is subject to the 
availability of suitable case law in that country.  

8. Currently, there are 88 national correspondents, representing 69 countries; 
some correspondents were appointed at the early stages of the system. 

9. Experience suggests that after a number of years, changes in professional 
function, career interests and other professional developments may affect the level 
of involvement of national correspondents. Those appointed as national 
correspondents may no longer be in position to provide the information required by 
CLOUT or to actively participate in the CLOUT network. An additional 
consideration is the increasing interest in CLOUT as a result of the success and 
continuing expansion of the Willem Vis Moot. Significant numbers of current and 
former participants have developed an interest and expertise in the CISG and 
arbitration and have sought to contribute to the collection of cases reported in 
CLOUT.  

10. The Commission might wish to consider how the collection of cases might be 
regularly sustained over time. This might be achieved, for example, by requesting 
Member States which have appointed national correspondents to reconfirm this 
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appointment at a regular interval, e.g. every five years. This option would enable the 
network to be systematically streamlined, retaining those correspondents who are 
willing to remain actively involved and at the same offering the opportunity to new 
experts to join. In considering such a possibility, the Commission may also wish to 
discuss how and when it might be achieved and, in particular, how it might apply to 
existing national correspondents.  

11. To assist the network of national correspondents with any eventual change in 
the system administration, the Secretariat might revise and expand the existing 
guidelines so as to facilitate improved coordination. 

12. While the national correspondents network is and should continue to be the 
principal support of the CLOUT system, there is the need to enhance the speed and 
completeness of the collection of case law in countries that already participate in the 
CLOUT system. There is also the need to ensure collection of case law from a wider 
range of countries, in particular from those that are currently under-represented in 
the system. For that reason, the Commission might wish to mandate the Secretariat 
to utilize all available sources of information that might supplement the information 
provided by the national correspondents. Where a national correspondent has been 
appointed, the Secretariat would carry out this task in collaboration with that 
correspondent.  
 

  Enhancing CLOUT 
 

13. CLOUT plays an important role in the current global legal-economic context. 
It provides information in six languages on worldwide case law applying 
UNCITRAL texts, thus assisting legal practitioners, judges and law professors in 
their activity. It also provides the basis for the analysis of interpretation trends that 
is a key part of the case law Digests. Furthermore, the system contributes to the 
promotion of UNCITRAL legal texts since it demonstrates that the texts are the 
subject of case law from many different countries and that judges and arbitrators at 
different latitudes contribute to the refinement of their interpretation. 

14. In order for CLOUT to remain a meaningful tool, however, the system requires 
a regular increase of the abstracts collected and control of their quality, regular 
maintenance and improvement of the search engine, regular coordination of the 
network of the national correspondents and monitoring of other sources of 
information on available case law. CLOUT also needs to be promoted among new 
potential users, in particular from economies in transition and developing countries. 
These activities are resource intensive and the Secretariat is currently stretching its 
available resources to ensure the coordination of the system. Given CLOUT 
development since its establishment and the expectation that collection and 
dissemination of case law on UNCITRAL texts will further increase, proper 
maintenance of the system and its capacity to meet the demands of increased 
abstract submission becomes key and requires the resources currently available to 
the Secretariat to be supplemented. The Secretariat is considering possible solutions 
to respond to this need, which would require funding outside the regular budget of 
the Division. The Commission might wish to assist the Secretariat by requesting 
Member States to provide active support in the search for appropriate funding 
sources at national level so as to ensure proper functioning of the system. 
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 B. Website 
 
 

15. The website, available in the six official languages of the United Nations, 
provides access to full-text UNCITRAL documentation and other materials relating 
to the work of UNCITRAL, such as publications, treaty status information, press 
releases, latest events, and news. Most official documents are provided via linking 
to the Official Document System (ODS), whereas some older documents are 
available directly from the UNCITRAL website. The website is maintained and 
developed at no additional cost to the Secretariat.  

16. During 2008, the UNCITRAL website registered over one million visitors 
from various parts of the world with an average of 2,857 visits per day. About  
55 per cent of visitors are from North America, 15 per cent from Western and 
Eastern Europe, 8 per cent from Asia, 7 per cent from Oceania and the remaining  
15 per cent from South America, Africa and the Middle East. Approximately  
45 per cent of the traffic is directed to pages in English, 30 per cent to pages in 
French and Spanish, and the remaining 25 per cent to pages in Arabic, Chinese and 
Russian.  

17. The content of the website is updated and expanded on an ongoing basis. In 
particular, UNCITRAL official documents relating to earlier Commission sessions 
are continuously uploaded in the ODS and made available on the website under a 
project on digitization of UNCITRAL archives conducted jointly with the UNOV 
Documents Management Unit in Vienna. In 2008, about 200 additional official 
documents from 1972-1992 were made available on the UNCITRAL website. 
 
 

 C. Library 
 
 

18. Since its establishment in 1979, the UNCITRAL Law Library has been serving 
research needs of Secretariat staff and participants in intergovernmental meetings 
convened by UNCITRAL. It has also provided research assistance to staff of 
Permanent Missions, other Vienna-based international organizations, external 
researchers and law students.  

19. The collection of the UNCITRAL Law Library focuses primarily on 
international trade law and currently holds over 10,000 monographs, 150 active 
journal titles, legal and general reference material, including non-UNCITRAL 
United Nations documents, and documents of other international organizations; and 
electronic resources (restricted to in-house use only). Particular attention is now 
being given to expanding the holdings in all of the six United Nations official 
languages. 

20. The UNCITRAL Law Library maintains an online public access catalogue 
(OPAC) jointly with the other United Nations libraries in Vienna and with the 
technical support of the United Nations Library in Geneva. The OPAC is available 
via the library page of the UNCITRAL website. In 2008, the UNBIS Thesaurus and 
name authorities were integrated into the OPAC with the assistance of the United 
Nations Dag Hammarskjöld Library in New York and the United Nations Library in 
Geneva. The integrated bibliographic data helps to streamline the Library’s 
cataloguing practices in accordance with the UNBIS cataloguing standards. 
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21. The UNCITRAL Law Library staff prepares for the Commission an annual 
Bibliography of writings related to the work of UNCITRAL. The bibliography 
includes references to books, articles, and dissertations in a variety of languages, 
classified according to subject (see document A/CN.9/673). Individual records of 
the Bibliography are entered into the OPAC, and the full-text collection of all cited 
materials is maintained in the Library collection. Monthly updates from the date of 
the latest annual publication are featured in the bibliography section of the website. 
 
 

 D. Publications 
 
 

22. In addition to official documents, UNCITRAL traditionally maintains two 
series of publications, which include the texts of all instruments developed by the 
Commission and the UNCITRAL Yearbook. UNCITRAL Yearbooks 2002 through 
2004 were published subsequent to the date of the previous note submitted to the 
Commission at its fortieth session in 2008 (A/CN.9/652 of 8 April 2008). A book on 
“Promoting confidence in electronic commerce: legal issues on international use of 
electronic authentication and signature methods” was published in February 2009 
(the English version is currently available, the other official UN languages will be 
published soon). The collection of UNCITRAL legal texts on CD-ROM will be 
available in 2009.  

23. Publications are regularly provided to support technical cooperation and 
assistance activities undertaken by the Secretariat, as well as by other organizations 
where the work of UNCITRAL is discussed, and in the context of national law 
reform efforts.  
 
 

 E. Press releases 
 
 

24. To improve the availability of up-to-date information on the status and 
development of UNCITRAL texts, efforts have been made to ensure that press 
releases are issued when treaty actions are taken or information is received on the 
adoption of a model law. Those press releases are provided to interested parties by 
e-mail and are posted on the UNCITRAL website, as well as on the website of the 
United Nations Information Service (UNIS) in Vienna.  

25. To improve the accuracy and timeliness of information received with respect 
to adoption of UNCITRAL model laws since such adoption does not require a 
formal action with the United Nations Secretariat such as is required with respect to 
treaties, and to facilitate the issue of press releases, the Commission may wish to 
request Member States to advise the Secretariat when enacting legislation to 
implement a model law.  
 
 

 F. General enquiries 
 
 

26. The Secretariat currently addresses approximately 2,000 general inquiries per 
year concerning, inter alia, technical aspects and availability of UNCITRAL texts, 
working papers, Commission documents and related matters. Increasingly, these 
inquiries are answered by reference to the UNCITRAL website. 
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 G. Information lectures in Vienna 
 
 

27. On request, the Secretariat provides information lectures in-house on the work 
of UNCITRAL to visiting university students and academics, government officials 
and others. Since the last report lectures have been given to undergraduate and 
graduate students from universities and other academies, as well as to members of 
the legal profession from Germany, Georgia, India, Slovenia and the United States 
of America. 
 
 

 V. Resources and funding 
 
 

 A. UNCITRAL Trust Fund for symposia 
 
 

28. In the period under review, contributions were received from Mexico and 
Singapore, to whom the Commission may wish to express its appreciation.  

29. The costs of technical cooperation and assistance activities are not covered by 
the regular budget. The ability of the Secretariat to implement the technical 
cooperation and assistance component of the UNCITRAL work programme is 
therefore contingent upon the availability of extrabudgetary funding. 

30. The UNCITRAL Trust Fund for symposia supports technical cooperation and 
assistance activities for the members of the legal community in developing 
countries, funding the participation of UNCITRAL staff or other experts at seminars 
where UNCITRAL texts are presented for examination and possible adoption and 
fact-finding missions for law reform assessments in order to review existing 
domestic legislation and assess country needs for law reform in the commercial 
field. 

31. The Commission may wish to note that, in spite of efforts by the Secretariat to 
solicit new donations, funds remaining in the Trust Fund will be sufficient only for a 
very small number of technical cooperation and assistance activities. Some funds 
remain available despite the projected expenditure for 2008 as efforts have been 
made to organize the requested technical cooperation and assistance activities at the 
lowest possible cost and with co-funding and cost sharing whenever possible. Once 
exhausted, requests for technical cooperation and assistance involving the 
expenditure of funds for travel or to meet other associated costs will have to be 
declined unless new donations to the Trust Fund are received or other alternative 
sources of funds can be found.  

32. The Commission may once again wish to appeal to all States, relevant United 
Nations Agencies and bodies, international organizations and other interested 
entities to make contributions to the Trust Fund, if possible in the form of multi-year 
contributions, so as to facilitate planning and to enable the Secretariat to meet the 
demand for technical cooperation and assistance activities and to develop a more 
sustained and sustainable technical assistance programme. The Commission may 
also wish to request Member States to assist the Secretariat to identify sources of 
funding within their Governments.  
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 B. UNCITRAL Trust Fund to grant travel assistance to developing 
countries that are members of UNCITRAL 
 
 

33. In the period under review, a contribution was received from Austria, to whom 
the Commission may wish to express its appreciation. 

34. The Commission may wish to recall that, in accordance with General 
Assembly resolution 48/32 of 9 December 1993, the Secretary-General was 
requested to establish a Trust Fund to grant travel assistance to developing countries 
that are members of UNCITRAL. The Trust Fund so established is open to 
voluntary financial contributions from States, intergovernmental organizations, 
regional economic integration organizations, national institutions and  
non-governmental organizations, as well as to natural and juridical persons.  

35. In order to ensure participation of all Member States in the sessions of 
UNCITRAL and its Working Groups, the Commission may wish to reiterate its 
appeal to relevant bodies in the United Nations system, organizations, institutions 
and individuals to make voluntary contributions to the Trust Fund established to 
provide travel assistance to developing countries that are members of the 
Commission. 

36. It is recalled that in its resolution 51/161 of 16 December 1996, the General 
Assembly decided to include the Trust Funds for UNCITRAL symposia and travel 
assistance in the list of funds and programmes that are dealt with at the United 
Nations Pledging Conference for Development Activities. 
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VIII.  STATUS AND PROMOTIONOF UNCITRAL LEGAL TEXTS 
 

Status of conventions and model laws 
(A/CN.9/674) [Original: English] 

 
 

Not reproduced. The updated list may be obtained from the UNCITRAL secretariat 
or found on the Internet at www.uncitral.org. 
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I.  SUMMARY RECORDS OF THE MEETINGS OF THE UNITED NATIONS 
COMMISSION ON INTERNATIONAL TRADE LAW 

 
 
 

Finalization and adoption of UNCITRAL Notes on cooperation, communication and coordination in cross-
border insolvency proceedings 

 
Summary record of the 889th meeting, held at Vienna International Centre, Vienna, on Wednesday, 1 July 2009, 

at 9.30 a.m. 
 

[A/CN.9/SR.889] 
 

Chairman: Mr. Soogeun Oh (Republic of Korea)  
 

The meeting was called to order at 9.35 a.m. 
 

Finalization and adoption of UNCITRAL Notes on 
cooperation, communication and coordination in 
cross-border insolvency proceedings 
(A/CN.9/WG.V/WP.86 and Add.1-3;  
A/CN.9/666 and 671) 
 

1. The Chairperson drew attention to the  
draft UNCITRAL Notes on cooperation, 
communication and coordination in cross-border 
insolvency proceedings contained in document 
A/CN.9/WG.V/WP.86, the compilation of comments 
by Governments contained in the three addenda 
thereto and the reports of Working Group V 
(Insolvency Law) on its thirty-fifth and thirty-sixth 
sessions contained in documents A/CN.9/666 and 
A/CN.9/671 respectively. 

2. Ms. Clift (Secretariat) said that the 
Commission had agreed at its thirty-ninth session in 
2006 that initial work to compile practical 
experience in negotiating and using cross-border 
insolvency agreements would be undertaken 
informally through consultations with judges, 
insolvency practitioners and other experts, and that 
a preliminary progress report would be submitted to 
the Commission at its fortieth session in 2007. 
Following further work and consultations in 2007 
and 2008, Working Group V had considered a first 
draft of the Notes at its thirty-fifth session in 
November 2008 and decided to circulate them to 
Governments for comment. The comments had been 
taken into account in an amended version 
considered by the Working Group at its thirty-sixth 

session in May 2009. It had recommended, inter 
alia, amending the word “Notes” in the title to read 
“Practice Guide”. 

3. Since that session cross-border agreements had 
been adopted in two major cross-border insolvency 
cases, concerning Bernard Madoff and the Lehman 
Brothers. Both should, in the Secretariat’s view, be 
included in the draft Notes. The Lehman Brothers 
agreement involved an enterprise group and the 
insolvency proceedings concerned members of the 
group in a number of States. Incorporation of a 
reference to the cases in the draft Notes would 
require only minor amendments and the addition of 
summaries to the annex. There had not been time to 
prepare and translate an appropriate text, but if the 
Commission authorized the Secretariat to proceed, it 
would edit and finalize the draft Notes in the light of 
the Commission’s discussion.  

4. The Commission might also wish to discuss a 
resolution on the draft Notes which had been drafted 
by the Secretariat. 

5. The Chairperson invited general comments 
on the draft UNCITRAL Notes. 

6. Mr. Cooper (International Association of 
Restructuring, Insolvency and Bankruptcy 
Professionals — INSOL International) said that the 
draft Notes were being adopted at an opportune 
moment in the light of the global financial crisis. As 
more cross-border agreements could be expected in 
the coming months, he encouraged the Secretariat to 
look into the possibility of maintaining a database of 
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relevant cases. The updating process should not, 
however, delay publication.  

7. The draft UNCITRAL Notes had been widely 
welcomed at a Judicial Colloquium held two weeks 
previously in Vancouver and attended by some  
80 judges from over 40 countries. The propriety of 
communication between judges had always been a 
matter of concern and the draft Notes sent out an 
appropriate signal in that regard. In the absence of 
any internationally accepted best practice, judges 
had previously relied on recommendations by 
professional bodies. The draft Notes confirmed that 
communication between judges was both 
appropriate and in the best interests of the 
economies involved. 

8. Mr. Redmond (United States of America) said 
that the Working Group and the Secretariat had 
produced an excellent text providing valuable 
background information. In view of the ongoing 
financial crisis, it was also a timely and beneficial 
instrument. He supported the proposal to change the 
title to “Practice Guide”.  
 

Introduction, part I (Background) and part II 
(UNCITRAL Model Law on Cross-Border Insolvency: 
possible forms of cooperation under article 27) 
(A/CN.9/WG.V/WP.86) 
 

9. The Chairperson invited the Secretariat to 
introduce parts I and II of the draft Notes. 

10. Ms. Clift (Secretariat) said that part I provided 
background information. Section I.A noted the 
inadequacy of both domestic and international 
legislative frameworks as a basis for coordination 
and cooperation in cross-border insolvency and 
section I.B reviewed various international initiatives 
in that regard. 

11. Part II focused on the UNCITRAL Model Law 
on Cross-Border Insolvency, particularly the 
provisions concerning cooperation under article 27. 
Although the Model Law authorized cross-border 
cooperation and communication between judges and 
insolvency representatives, it did not specify how 
such cooperation and communication might be 
achieved in practice. Part II sought to provide more 
detail regarding the types of cooperation outlined in  
article 27, focusing on possibilities other than cross-
border agreements, which were addressed in part III. 

12. Mr. Clark (United States of America) said 
that, as an insolvency judge, he had frequently 
discussed the difficulty of implementing articles 25 
to 27 of the Model Law with colleagues from 
around the world. The “Practice Guide” offered a 
comprehensive review as to how such 
communications could be accomplished in a manner 
compatible with the many different kinds of 
insolvency laws in force. Its clarity and detail were 
unsurpassed and it would prove extremely helpful 
for both judges and the administrators working with 
them. 

13. Mr. Marca Paco (Plurinational State of 
Bolivia), referring to the definition of the term 
“court” in paragraphs 8 and 13 (f) of the glossary 
(section B of the introduction to the document), and 
in subsection III.B.3 entitled “Courts”, said that his 
Government wished to know whether the authorities 
in all countries involved in a cross-border 
insolvency case had to be judicial bodies or whether 
they could also be administrative bodies if the 
jurisdictional and administrative structure of the 
country concerned so required. In particular, he 
asked whether the phrase “other authority competent 
to control or supervise insolvency proceedings” in 
paragraph 13 (f) of the glossary was applicable to an 
administrative body or whether the “other authority” 
must have judicial status in all cases.  

14. Ms. Clift (Secretariat) said that the definition 
of the term “court” had been used since the adoption 
of the Model Law on Cross-Border Insolvency and 
it also appeared in the Legislative Guide. She 
confirmed that it was intended to include judicial 
and other types of authorities that supervised 
insolvency proceedings. For instance, the 
administrative body that supervised insolvency 
proceedings in Colombia would certainly be covered 
by the definition.  

15. Mr. Marca Paco (Plurinational State of 
Bolivia) explained that a national supervisory body 
had formerly exercised jurisdiction in his country 
over the reorganization of companies that were at 
risk of insolvency. It had also dealt with cross-
border issues, notably in a case in which it had 
ordered the reorganization of a bank to prevent 
insolvency. As a result of institutional restructuring, 
however, the new entity that performed the same 
function operated under the auspices of the Ministry 
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of Economy and Finance and was thus part of the 
Executive. He wished to know whether that 
circumstance might impede his country’s ability to 
conclude cross-border agreements in the future.  

16. Ms. Clift (Secretariat) said that the definition 
of the term “court” was intended to cover any body 
that supervised insolvency issues, whether or not it 
had judicial status. Cross-border judicial 
cooperation was only one form of cross-border 
cooperation in insolvency proceedings. In many 
jurisdictions, courts did not play a significant role in 
such cooperation, which was conducted through 
insolvency representatives.  

17. Mr. Redmond (United States of America) said 
that great care had been taken to ensure that the 
terminology used in the draft Notes was consistent 
with that used in the Model Law on Cross-Border 
Insolvency and the Legislative Guide. The 
definitions in the Model Law and the Legislative 
Guide covered all kinds of judicial and 
administrative proceedings.  

18. Mr. Marca Paco (Plurinational State of 
Bolivia) said that the assertion in the second 
sentence of paragraph 8 of the introduction to the 
draft Notes that an authority which did not have 
adjudicative functions (cometido judicialmente 
resolutorio) with respect to insolvency proceedings 
would not be regarded as within the meaning of the 
term “court” appeared to exclude the type of 
administrative body to which he had referred. He 
therefore proposed adding the words “or decision-
making administrative functions” after the words 
“adjudicative functions”.  

19. Ms. Fall (Senegal) said that the first sentence 
referred to a judicial or other authority competent to 
control or supervise insolvency proceedings. The 
second sentence referred to an authority that 
belonged to a different category. She therefore 
proposed replacing “An authority” at the beginning 
of the second sentence with “Any other authority”. 

20. Ms. Sanderson (United Kingdom) expressed 
support for that proposal. She further proposed 
amending the definition of a court under “Terms and 
explanations” in section B.2 to read: “‘Court’: a 
judicial or other non-judicial authority, as defined 
by local law, competent to control or supervise 
insolvency proceedings”. 

21. Mr. Marca Paco (Plurinational State of 
Bolivia) said that his problem was with the words 
“judicialmente resolutorio” (adjudicative) in the 
second sentence of paragraph 8. A non-judicial body 
could not be described has having such functions.  

22. Mr. Clark (United States of America) said that 
it might be helpful to include a definition of the 
kinds of administrative bodies that were involved in 
insolvency proceedings in countries such as the 
Plurinational State of Bolivia. 

23. Mr. Sorieul (Secretary of the Commission) 
said that, unlike the French and English texts which 
referred only to adjudicative functions, the Spanish 
text referred to judicial decision-making functions. 
The Spanish text could therefore be amended to 
align it with the other versions. 

24. Ms. Otunga (Kenya) expressed support for the 
Secretary’s comment and pointed out that the 
definition in paragraph 8 had been taken from the 
UNCITRAL Legislative Guide on Insolvency Law.  

25. Mr. Marca Paco (Plurinational State of 
Bolivia) proposed either deleting the phrase “does 
not have adjudicative functions with respect to these 
proceedings” or deleting the whole of the second 
sentence of paragraph 8. 

26. Ms. Sanderson (United Kingdom) expressed 
support for the proposal to delete the second 
sentence. 

27. The Chairperson said that, if he heard no 
objection, he would take it that the Commission 
agreed to delete the whole sentence. 

28. It was so decided. 

29. The Chairperson said he took it that the 
Commission wished to adopt the introduction, part I 
and part II of the draft Notes. 

30. It was so decided. 
 

Part III (Cross-border agreements) 
(A/CN.9/WG.V/WP.86) 
 

Section A: Preliminary issues 
 

31. The Chairperson invited the Secretariat to 
introduce section III.A. 

32. Ms. Clift (Secretariat) said that part III 
described existing practice with respect to the use of 
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cross-border agreements without suggesting that the 
practices described should be applicable in all 
jurisdictions. It did not suggest either that a cross-
border agreement could be used to circumvent 
national law or to change the obligations of the 
parties under such law. 

33. Section III.A identified some of the key issues 
that arose under cross-border agreements. While the 
use of such agreements had previously been 
confined to a relatively small number of countries, 
they were likely to spread concurrently with the 
increase in insolvency cases involving a multiplicity 
of jurisdictions. As each agreement was drafted for a 
specific case, the decision as to whether one was 
needed was a matter of judgement. An agreement 
might be necessary, for instance, in a case where 
different jurisdictions had ordered different kinds of 
relief with respect to their own proceedings or 
where different types of insolvency procedures were 
taking place in the States concerned, such as 
reorganization involving the replacement of 
management by insolvency representatives in one 
forum and the debtor in possession in the other 
forum. 

34. There was no fixed timing for the negotiation 
of an agreement, which might take place before the 
proceedings, at the beginning of the case or during 
the proceedings as issues arose. Agreements were 
usually concluded between the insolvency 
representatives and sometimes also included the 
debtor or creditors. In some cases the courts were 
involved in the background to the negotiation of an 
agreement, but they did not formally appear as 
parties. The capacity to enter into an agreement 
depended on the applicable domestic law. In some 
States the insolvency representative’s authority to do 
so was explicitly or implicitly recognized under 
insolvency law. In other States the consent of 
creditors or authorization by a court might be 
required. 

35. There was no standard format for a cross-
border agreement. In practice agreements had been 
reached in both oral and written form. In some 
jurisdictions written agreements were required for 
validity and were deemed preferable in order to 
create a record of what had been agreed. Standard 
provisions might be used at the beginning of each 
agreement, but the substance then tended to vary 

widely. Examples of common provisions included 
methods of communication between courts and 
issues such as amendment and termination of the 
agreement.  

36. The legal effect of a cross-border agreement 
depended in some cases on court approval. The 
agreement would then constitute a court order and 
be enforceable as such. Alternatively, it might be 
regarded as a simple contract between the parties. 
Safeguard provisions were usually included to 
clarify that the agreement did not constitute a 
derogation from applicable law, court authority or 
public policy.  

37. As insolvency proceedings were ongoing, a 
cross-border agreement needed to be flexible and to 
allow for amendment and even termination. 
Alternatively, the parties could first enter into a 
preliminary agreement and foresee the drafting of a 
second agreement or even more agreements at a 
later stage. 

38. Mr. Redmond (United States of America) said 
that one of the difficulties in cross-border cases was 
that the proceedings could be duplicated in different 
jurisdictions, greatly diminishing the ultimate 
payment to creditors and companies’ ability to 
reorganize. Insolvency representatives were trying 
to establish uniform procedures to avoid duplication 
and to ensure uniform treatment of creditors. The 
provisions in part III.A offered excellent guidance to 
practitioners and insolvency representatives seeking 
uniformity and also provided a tool that would assist 
the judiciary in determining whether the primary 
issues had been addressed in an agreement. 

39. Mr. Cooper (INSOL International), endorsing 
the previous remarks, said that law reform was 
usually perceived as the solution when times got 
rough, but there was often an even greater need to 
develop institutional capacity to deal with problems. 
The best practice issues addressed in part III.A 
would prove extremely useful and the guidance 
offered would increase the cost-effectiveness of 
insolvency proceedings with consequent benefits for 
creditors, employees and other stakeholders. 

The meeting was suspended at 10.50 a.m. and 
resumed at 11.20 a.m. 

40. Mr. Bellenger (France) said that the use  
of the term “international agreements” (accords 
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internationaux) in some passages of part III.A was 
unduly general and not very enlightening. He 
suggested using terms such as “international 
insolvency agreements” or “insolvency 
administration contracts” more systematically.  

41. Mr. Clark (United States of America) said that 
the draft Notes referred to “cross-border 
agreements” and used terminology that was as 
generic as possible in order to anticipate the many 
different ways in which such agreements might be 
reached and to allow a measure of flexibility. In 
some jurisdictions an agreement might be drafted 
initially by insolvency practitioners and presented to 
the court for adoption or approval. In other 
jurisdictions the agreement might take the form of a 
memorandum of understanding between the 
administrators of insolvency proceedings, as was the 
case in Germany. In the recent case of the Lehman 
Brothers bankruptcy, it had been necessary to draft 
an agreement that would be acceptable in the many 
different jurisdictions involved, some applying civil 
law and some common law, and some with 
judiciaries that played a more active role than others 
in the process. By using a generic term, it had been 
possible to draft an agreement to which the right 
party in each jurisdiction could accede to the extent 
that local law permitted.  

42. Ms. Muindi (Kenya) associated herself with 
the clarification made by the representative of the 
United States of America. She drew the attention of 
the representative of France to paragraph 9 of the 
introduction to the draft Notes, which further 
clarified the term “cross-border agreement”. 

43. Mr. Bellenger (France) said that the English 
term “cross-border agreement” was more specific 
than its French equivalent “accord international”, 
which was extremely generic. He thought that the 
term “insolvency administration contract” or “cross-
border insolvency agreement” should have been 
used throughout the draft Notes. 

44. The Chairperson suggested that a more 
suitable French translation of the English term 
“cross-border agreement” should be sought.  

45. Ms. Fall (Senegal) pointed out that the title 
of the draft Notes referred to “cross-border  
insolvency proceedings” (procédures d’insolvabilité 
internationale). It was therefore clear that all 

references to “cross-border agreements” (accords 
internationaux) concerned insolvency.  

46. Mr. Cooper (INSOL International) said that 
the terms in question were rarely included in the 
final court documents on which agreement was 
reached. Such documents usually listed under a 
general title the cases and parties involved and then 
described the specificities of the case. The risk of 
there being an international agreement that could be 
deemed to have wider import was negligible.  

47. Mr. Komarov (Russian Federation) 
emphasized that the focus should be on 
“insolvency” rather than on “cross-border”. He 
therefore suggested that all references to “cross-
border agreements” should be amended to read 
“cross-border insolvency agreements”. 

48. Mr. Redmond (United States of America), 
Mr. Bellenger (France) and Mr. Schoefisch 
(Germany) supported the proposal by the 
representative of the Russian Federation.  

49. Ms. Sanderson (United Kingdom), supported 
by Mr. Gandhi (India), said that paragraph 13 (i) in 
the “Glossary” section clearly defined the term 
“cross-border agreement”. It should, in her view, be 
sufficient to meet the concerns raised by several 
delegations.  

50. Mr. Sato (Japan) said that the context in which 
the term “cross-border agreement” was used in the 
document was very clear. 

51. Ms. Muindi (Kenya) asked whether the term 
“cross-border agreement” had already been defined 
in the Model Law on Cross-Border Insolvency or 
the Legislative Guide. If not, she was in favour of 
amending it in accordance with the proposal made 
by the representative of the Russian Federation.  

52. Ms. Clift (Secretariat) said that the term had 
not been used in the Model Law on Cross-Border 
Insolvency or the Legislative Guide. 

53. The Chairperson, proposing a compromise 
that would not sacrifice clarity to brevity, asked 
whether it was acceptable to use the term “cross-
border insolvency agreement” in all titles and 
subtitles and “the agreement” in running text. The 
term would be clearly defined on its first appearance 
with the comment “hereinafter referred to as ‘the 
agreement’”.  
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54. It was so decided. 

55. Mr. Bellenger (France), referring to paragraph 
17 concerning the capacity to enter into a cross-
border agreement, queried the statement that civil 
law courts lacked the judicial discretion available to 
common law courts. In some circumstances the 
contrary was the case and judges exercised 
considerably greater discretionary authority in civil 
law courts. He therefore proposed that the second 
sentence of the paragraph should be deleted. 

56. Mr. Schoefisch (Germany) said that if the 
phrase “An agreement requiring approval by a 
court” at the beginning of the first sentence referred 
to a national law requirement in a civil law 
jurisdiction, the judge in question would have no 
problem because the statutory basis for a decision 
already existed. If it meant that the parties agreed 
that approval by a court was required, a problem 
might arise in certain civil law jurisdictions which 
did not require court approval. He therefore 
proposed amending the sentence to read: “If parties 
agree that court approval is necessary, they might 
face problems in certain civil law jurisdictions, as in 
these jurisdictions court approval is not regulated by 
law; in these cases, however, it is highly unlikely 
that parties will agree on those terms, as they know 
that they will face problems.”  

57. Mr. Clark (United States of America) 
expressed support for the proposal by the 
representative of Germany. However, he felt that it 
was unnecessary to refer to civil law jurisdictions 
and proposed the following alternative wording: 
“The parties to an agreement may desire to have 
court approval, but there may be difficulties in some 
jurisdictions in obtaining such approval.” The draft 
Notes should perhaps also reflect the fact that 
insolvency practitioners were drafting ever more 
sophisticated agreements with the expectation that 
they might not require court approval. 

58. Mr. Bellenger (France) said that there was no 
need to contrast the civil law and common law 
traditions in a way that suggested the inferiority of 
the former. The reason for the conclusion of a large 
number of cross-border insolvency protocols 
between common law countries was probably the 
fact that they had a common language. 

59. Mr. Cooper (INSOL International) said that 
he agreed with the suggestion to remove references 
to civil law jurisdictions. A French court had 
recently found itself able to acknowledge and agree 
with practitioners entering into an agreement, 
although it could not find any basis for the court 
itself to seal the agreement. The court’s action in 
that instance reflected a pragmatic acceptance that 
what was happening was in the best interests of the 
case, but it stopped short of formal “approval”. The 
text to be adopted by the Commission should reflect 
such an approach. 

60. Mr. Schoefisch (Germany) said that the 
rewording suggested by the representative of the 
United States took care of his delegation’s concerns. 

61. The Chairperson said that the Secretariat 
would revise the first sentence of paragraph 17 
along the lines suggested by the representative of 
the United States. 

62. Mr. Schoefisch (Germany) noted that the 
second sentence of paragraph 18 suggested that 
some judges might rule improperly because they 
were afraid of being held personally liable, which 
was certainly not the case. He therefore proposed 
replacing the words “in some civil law jurisdictions, 
judges perhaps might be held personally liable” with 
the following: “in civil law jurisdictions, judges 
generally act on the basis of written law. Acting 
outside the law may result in being personally 
liable, as is the case in other jurisdictions.”  

63. Mr. Bellenger (France) said that the simplest 
solution to the problems in paragraphs 17 and 18 
would be to eliminate any mention of civil law 
jurisdictions and to refer instead to “some 
jurisdictions”. 

64. The Chairperson said he took it that the 
Commission wished to adopt section III.A 
(Preliminary issues) as revised to reflect 
delegations’ comments and suggestions. 

65. It was so decided. 
 

Section B: Comparison of cross-border insolvency 
agreements 
 

66. Ms. Clift (Secretariat), introducing section B, 
said that the purpose of the section was to promote a 
greater understanding of the specific content of 
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cross-border agreements and to show what could be 
and had been done in using such agreements in 
practice. The goal was not to devise a standard “one 
size fits all” agreement, but rather to describe the 
content and structure of a number of agreements 
used in recent cross-border cases, showing the 
different approaches taken to the same topics. As far 
as possible, an attempt had been made to identify 
the reasons for including different provisions in 
particular agreements. Section B covered a range of 
topics, including recitals, terminology, powers and 
responsibilities of courts, administration of the 
proceedings, allocation of responsibilities between 
the parties to the agreement, communication, 
amendment, revision and termination of the 
agreement. 

67. Some issues, such as terminology and rules of 
interpretation, might be less controversial, and 
agreement might be easier to reach on them. Indeed 
a degree of standardization already appeared to be 
evolving with respect to those issues. Other items, 
such as provisions on courts, administration of the 
proceedings and allocation of responsibilities 
between the parties to the agreement might prove to 
be more difficult to address, as they touched upon 
weightier issues that might involve the applicable 
law in the different insolvency proceedings. 

68. For example, a provision on the courts might 
allocate responsibility for specific issues, such as 
the sale of certain assets, to one court. Alternatively, 
it might set out the factors to be considered in 
determining which court should have responsibility 
for which functions; for instance, each court might 
be assigned responsibility for approval of 
transactions involving assets located within its 
jurisdiction. Some of the provisions affecting the 
courts might require court approval in order to be 
effective, although the same result might be 
achieved by agreement between the parties that did 
not involve the question of court approval. 

69. Part B also contained a number of “sample 
clauses,” which were not intended to be model 
clauses, nor was it suggested that they would form 
part of a “model protocol”. They were included for 
illustrative purposes only. 

70. The annex to the draft Notes contained a short 
summary of the cross-border agreements referred to 
in the body of the text. The purpose of the 

summaries was to present a basic idea of the case 
underlying the cross-border agreement and to 
provide references to agreements that were publicly 
available. 

71. Mr. Clark (United States of America) noted 
that the value of compiling specific examples of 
cross-border insolvency agreements could not be 
overestimated. Countries facing cross-border 
insolvency cases for the first time often looked 
about for tools they could use, and the compilation 
in  
section B would be an invaluable resource. The fact 
that it bore the imprimatur of UNCITRAL would 
enhance its authority in the eyes of users. The 
Secretariat deserved high commendation for the 
work it had done. 

72. The Chairperson said that two very important 
cross-border insolvency cases had occurred recently 
— the Madoff and Lehman cases — and the 
Commission should authorize the Secretariat to 
update section B by adding information on those 
cases. 

73. Mr. Redmond (United States of America) said 
that the Lehman case was probably one of the most 
extensive cross-border bankruptcy proceedings in 
history, while the Madoff case was perhaps the 
biggest financial fraud ever perpetrated, involving 
$50 billion and affecting investors in many countries 
around the world. The two cases provided 
instructive insights into how the underlying issues 
could be dealt with and it would be useful to include 
them in the draft Notes. Otherwise a substantial 
amount of history and experience would be lost. 

74. The Chairperson said that, if he heard no 
objection, he would take it that the Commission 
wished to authorize the Secretariat to include 
information on the two recent insolvency cases and 
that it wished to adopt section III.B (Comparison of 
cross-border insolvency agreements) of the draft 
notes as so amended. 

75. It was so decided. 

76. The Chairperson said that the Working Group 
had proposed replacing the word “Notes” in the title 
with “Practice Guide”. As the title was, in his view, 
too long, he suggested shortening it to “Practice 
Guide on Cross-Border Insolvency Cooperation” 
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and providing a full explanation of the title in the 
body of the text. 

77. Mr. Schoefisch (Germany) and  
Ms. Sanderson (United Kingdom) supported  
the Chairperson’s suggestion. 

78. Mr. Redmond (United States of America), 
supported by Ms. Fall (Senegal), said that it would 
be useful to retain a reference to UNCITRAL in the 
revised title in order to make clear the origin of the 
product, given the credibility that UNCITRAL 
enjoyed in the legal community.  

79. The Chairperson said he took it that the 
Commission wished to adopt the amended title 
“UNCITRAL Practice Guide on Cross-Border 
Insolvency Cooperation”. 

80. It was so decided. 

The meeting rose at 12.30 p.m. 
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Finalization and adoption of UNCITRAL Notes on cooperation, communication and coordination in  
cross-border insolvency proceedings (continued)  

 
Summary record of the 890th meeting, held at Vienna International Centre, Vienna, on  

Wednesday, 1 July 2009, at 2 p.m. 
 
 

[A/CN.9/SR.890] 
 
 

Chairman: Mr. Soogeun Oh ( Republic of Korea) 
 
The meeting was called to order at 2.10 p.m. 
 

Finalization and adoption of UNCITRAL Notes 
on cooperation, communication and coordination 
in cross-border insolvency proceedings 
(A/CN.9/WG.V/WP.86 and Add.1-3; A/CN.9/666 
and 671) (continued) 
 

1. The Chairperson said that the only remaining 
issue with respect to the UNCITRAL Practice Guide 
on Cross-Border Insolvency Cooperation which had 
been adopted at the previous meeting was whether 
to incorporate the draft decision prepared by the 
Secretariat in the Guide. As it was available in 
English only for the time being, he invited the 
Secretariat to read it out. 

2. Ms. Clift (Secretariat) read out the following 
draft decision:  

  “Noting that increased trade and 
investment leads to a greater incidence of 
cases where business is conducted on a global 
basis and enterprises and individuals have 
assets and interests in more than one State, 

  Noting also that where the subject of 
insolvency proceedings is a debtor with assets 
in more than one State or members of an 
enterprise group with business operations and 
assets in more than one State, there is 
generally an urgent need for cross-border 
cooperation in and coordination of the 
supervision and administration of the assets 
and affairs of those individual debtors and 
enterprise group members, including, as 
applicable, multiple parallel insolvency 
proceedings, 

  Considering that cooperation and 
coordination in cross-border insolvency cases 
has the potential to significantly improve the 
chances for rescuing financially troubled 
individuals and enterprise groups, 

  Acknowledging that familiarity with 
cross-border cooperation and coordination and 
the means by which it might be implemented 
in practice is not widespread, 

  Convinced that providing readily 
accessible information on current practice with 
respect to cross-border coordination and 
cooperation for reference and use by judges, 
practitioners and other stakeholders in 
insolvency proceedings has the potential to 
facilitate and promote that cooperation and 
coordination and avoid unnecessary delay and 
costs, 

  Recalling that the UNCITRAL Model 
Law on Cross-Border Insolvency provides a 
legislative framework that facilitates effective 
cross-border coordination and cooperation, 

  1. Adopts the UNCITRAL Practice 
Guide on Cross-Border Insolvency 
Cooperation as contained in working paper 
A/CN.9/WG.V/WP.86 and authorizes the 
Secretariat to add further information with 
respect to recently adopted cross-border 
agreements and to edit and finalize the text of 
the Practice Guide in the light of the 
deliberations of the Commission; 

  2. Requests the Secretary-General to 
publish the text of the Practice Guide and 
transmit it to Governments[, judicial 
institutions, courts] and other interested bodies 
and ensure that it becomes widely known and 
available; 

  3. Recommends that the Practice 
Guide be given due consideration, as 
appropriate, by judges, insolvency 
practitioners and other stakeholders involved 
in cross-border insolvency proceedings; 

  4. Recommends that all States 
continue to consider implementation of the 
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UNCITRAL Model Law on Cross-Border 
Insolvency.” 

3. Mr. Marca Paco (Plurinational State of 
Bolivia), referring to paragraph 2 of the draft 
decision, said that it was important, when describing 
the entities to which the Guide would be 
transmitted, to include decision-making bodies other 
than courts in order to make the scope of the Guide 
clear. Although he knew that the term “court” 
referred not only to a judicial court but also to an 
administrative court or other decision-making body, 
depending on the national legislation of the country 
concerned, he proposed inserting the words “and 
other decision-making bodies” after “courts” to 
make it clear that the paragraph encompassed the 
entire range of institutions linked to cross-border 
insolvency issues.  

4. Mr. Schoefisch (Germany) said that his 
delegation fully supported the draft decision. With 
regard to paragraph 2, he proposed making it clear 
that Governments were requested to transmit the 
Practice Guide to interested parties. Moreover, if the 
square brackets in the paragraph were deleted, it 
would be helpful if the Secretariat could let his 
delegation know which institutions in Germany 
would be receiving a copy of the Guide. 

5. Mr. Redmond (United States of America) 
proposed inserting the words “and to make the  
same available to judicial institutions, courts and 
other interested bodies” after “Governments” in  
paragraph 2.  

6. Ms. Clift (Secretariat) suggested amending the 
text to read: “and transmit it to Governments with 
the request that it be made widely available to 
judicial institutions, courts and other interested 
bodies”. There appeared to be agreement that the 
intention was to distribute the Guide as widely as 
possible. 

7. Ms. Sanderson (United Kingdom) said that it 
was her understanding that the Guide would be 
made available on the UNCITRAL website, in 
which case it would simply be a matter of 
publicizing its availability. There would be no need 
to transmit the Guide but only to inform 
Governments and other interested parties of its 
availability.  

8. Ms. Downing (Australia), endorsing the draft 
decision, said that the Practice Guide was an 
extremely useful resource that had the potential to 
be of great assistance to practitioners and other 
stakeholders.  

9. Ms. Muindi (Kenya) also commended the 
high quality of the Practice Guide. Referring to the 
draft decision, she proposed that the short form of 
the title of the Guide be included in brackets 
immediately after the full title in paragraph 1 to 
ensure that whenever the title “Practice Guide” 
appeared it would be understood to refer to the 
“UNCITRAL Practice Guide on Cross-Border 
Insolvency Cooperation”. 

10. Mr. Gandhi (India), commending the Practice 
Guide as an outstanding achievement, seconded the 
view that it should be made available in the public 
domain and hence widely accessible. As the task of 
transmitting the Guide would be difficult, he 
proposed replacing the phrase “and ensure that it 
becomes widely known and available” in paragraph 
2 with “so that it becomes widely known and 
available”. 

11. Ms. Clift (Secretariat) suggested amending 
paragraph 2 to read: “Requests the Secretary-
General to publish the text of the Practice Guide, 
including electronically, and to transmit it to 
Governments and other interested bodies so that it 
becomes widely known and available.”  

12. Mr. Marca Paco (Plurinational State of 
Bolivia) said that the Practice Guide could either be 
formally transmitted to Governments or simply 
published on the Commission’s website so that it 
was widely accessible. If it was formally transmitted 
to Governments, the Secretariat could either attach 
an exhaustive list of bodies to which it should be 
made available or leave that decision up to 
Governments themselves. 

13. Ms. Clift (Secretariat) clarified that it was 
standard practice for UNCITRAL texts to be 
formally transmitted to Governments, published on 
the UNCITRAL website and made available through 
United Nations publication outlets. She suggested 
amending paragraph 2 once more to read: 

  “Requests the Secretary-General to 
publish the text of the Practice Guide, 
including electronically, and to transmit it to 
Governments with the request that the text be 
made available to relevant authorities so that it 
becomes widely known and available.” 

14. The Chairperson said he took it that the 
Commission wished to adopted the paragraph as so 
amended. 

15. It was so decided.  

16. Ms. Sanderson (United Kingdom) suggested 
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that in view of the fast-changing nature of 
insolvency law, as reflected in the fact that the 
Commission had been asked to incorporate the 
Madoff and Lehman cases in the Guide, the word 
“edit” in paragraph 1 of the draft decision should be 
replaced with the word “update”. Other similar 
cases of major relevance could then be reflected in 
the text without the need for a full formal review.  

17. The Chairperson said he took it that the 
Commission wished to adopted the proposed 
amendment to paragraph 1 and to incorporate the 
draft decision, as amended, in the Practice Guide.  

18. It was so decided. 

Reports of Working Group V on the work of its 
thirty-fifth and thirty-sixth sessions (A/CN.9/666 
and 671) 

19. Ms. Clift (Secretariat), introducing the reports 
of Working Group V on the work of its thirty-fifth 
and thirty-sixth sessions (A/CN.9/666 and 671), said 
that the report on the thirty-sixth session in  
May 2009 reviewed progress made with respect to 
the development of a text on the treatment of 
enterprise groups in insolvency. The Working Group 
had agreed that the work should constitute part three 
of the Legislative Guide on Insolvency Law, 
addressing both the domestic and international 
aspects of enterprise groups. The format of the other 
parts of the Guide, i.e. commentary and 
recommendations, would be maintained. 

20. With respect to domestic issues, substantial 
agreement had been reached on some  
40 recommendations addressing the domestic 
treatment of groups, which would constitute 
recommendations 199 to 239 of the Legislative 
Guide. Some of the purpose clauses needed to be 
revised and the draft recommendations on post-
commencement finance required further 
consideration. A substantial part of the commentary 
had been prepared but not yet discussed. The 
Secretariat intended to revise the existing version to 
take account of the deliberations of the Working 
Group and the development of the recommendations 
and to submit the revised commentary to the 
Working Group at its thirty-seventh session. 

21. Turning to international issues, she said that 
the Working Group had considered some 12 draft 
recommendations on the international treatment of 
groups at its thirty-sixth session. The draft 
recommendations were largely based on the articles 
of the UNCITRAL Model Law on Cross-Border 
Insolvency, specifically articles 25 to 27. They 

fleshed out the notions of cooperation and 
communication among courts, between courts and 
insolvency representatives, and among insolvency 
representatives, and indicated how such cooperation 
might be undertaken. They addressed topics such as 
coordination of hearings, use of cross-border 
agreements and appointment of the same insolvency 
representative in multiple proceedings, building on 
one of the domestic recommendations. A 
commentary to accompany the draft 
recommendations on international issues would be 
prepared and submitted to the Working Group for 
consideration at its thirty-seventh session.  

22. Accordingly, the Working Group would have 
before it the revised recommendations on both 
domestic and international issues and the 
accompanying commentary. If the substance of that 
material was generally acceptable to the Working 
Group, it might be possible to circulate it to 
Governments for comment at the end of 2009 with a 
view to having it ready for finalization and adoption 
by the Commission at its forty-third session in 2010. 

23. She noted that the treatment of enterprise 
groups in insolvency was currently of considerable 
interest in the context of the global financial crisis, 
and that other organizations were likely to be 
considering the topic in the near future as they 
reviewed their insolvency laws. In particular, the 
European Union might do so in the context of 
reviewing European Council Regulation  
No. 1346/2000. 

24. Mr. Sorieul (Secretary of the Commission) 
drew the Commission’s attention to the need to 
discuss the possibility of establishing priorities for 
its forty-third session, since a number of Working 
Groups hoped to conclude their work during 2009 so 
that the results would be ready for adoption by the 
Commission in 2010. If the Commission were to 
consider final products in the areas of insolvency, 
arbitration and public tendering and, in addition, a 
legislative guide on securities in 2010, the agenda 
would be extremely full and would require a four-
week session. It was not certain whether a meeting 
room at the United Nations Secretariat in New York 
could be reserved for four weeks.  

25. Mr. Burman (United States of America) said 
that it would be inappropriate to establish priorities 
at the current session. The Secretariat should first 
ascertain how much time would be available to the 
Commission at its next session and then, following 
the respective meetings of the Working Groups later 
in 2009, determine which texts were ready for final 
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approval and how much work was likely to be 
needed at the plenary itself. On that basis it would 
be possible to take a reasoned decision as to how 
much work could be accommodated.  

26. Mr. Bellenger (France) said that while the 
Working Group was to be commended for its 
excellent work, the issue of post-commencement 
finance continued to give rise to serious problems. 
In particular, the provision of post-commencement 
finance by one group member subject to insolvency 
proceedings to another group member subject to 
similar proceedings was a dangerous possibility, 
since it was potentially prejudicial to the interests of 
creditors. The French delegation had on several 
occasions expressed reservations in that regard. As 
there appeared to be no consensus on the matter in 
the Working Group, further discussion was required.  

27. It appeared that the idea of identifying a 
coordination centre in an enterprise group had been 
set aside. He requested clarification as to whether 
there would any further discussions of the issue.  

28. Coordination was required as a matter of 
urgency between Working Group V and Working 
Group VI, particularly with regard to the issue of the 
impact of insolvency on a security right in 
intellectual property. It was important to ensure that 
the work was concluded before the Commission’s 
forty-third session.  

29. Ms. Clift (Secretariat) said that the Working 
Group had decided not to proceed with the 
coordination centre issue, primarily because, while 
it would be valuable to have one entity within an 
enterprise group leading the restructuring of the 
whole group, it had proved too difficult to reach 
agreement on the concept. It would also be too 
difficult to determine how a unilateral decision to 
designate a coordination centre could be made 
binding on any other jurisdiction by way of a 
recommendation. If it was not binding, no legal 
consequences flowed from making the 
determination.  

30. With regard to intellectual property, at the 
request of Working Group VI, Working Group V had 
considered and approved at its thirty-sixth session a 
commentary drafted by Working Group VI that 
addressed a number of issues previously considered 
by Working Group V. It was her understanding that 
all issues relating to insolvency and intellectual 
property had thus been addressed.  

31. Mr. Redmond (United States of America) said 
that when the project on enterprise groups was 

launched, a colloquium had been held to determine 
the scope of the work to be accomplished. Although 
there had been clear support for a project that was 
complementary to work on the UNICTRAL 
Legislative Guide on Insolvency Law, there had also 
been considerable uncertainty as to how much could 
be accomplished, given the complexity of many of 
the issues involved. However, the financial issues 
facing countries worldwide had highlighted the 
urgency of the work and a great deal of progress had 
since been achieved. Complex issues such as 
substantive consolidation had been fully defined and 
resolved through consensus among Member States 
and observers, and extensive discussions on the 
issue of post-petition financing at the Working 
Group’s thirty-sixth session had resulted in 
considerable clarification and refinement. While 
several issues were pending and further refinements 
were required, the product was mature and should 
be ready for consideration by the Commission at its 
forty-third session.  

32. The Chairperson said he took it that the 
Commission wished to take note of the reports of 
Working Group V as contained in documents 
A/CN.9/666 and 671.  

33. It was so decided.  
 

Possible future work of Working Group V 
 

34. Mr. Burman (United States of America) said 
that the growing demand for work by UNCITRAL 
through Working Group V reflected the current 
economic circumstances, which had given States the 
incentive to contemplate drafting a model law based 
on the Legislative Guide and the Commission’s 
other work. That task might have been regarded as 
too difficult some three years previously, but 
consultations over the past six months had led to the 
conclusion that it could now be achieved. His 
delegation therefore proposed that it should be the 
focus of the Working Group’s future work. 

35. Mr. Redmond (United States of America) said 
that the Legislative Guide formed an excellent basis 
for moving forward in the development of a new 
model law. Together with the World Bank Principles 
for Effective Insolvency and Creditor Rights 
Systems, the Guide was now recognized as the 
international standard for insolvency reform. Given 
the current global financial difficulties, many 
countries would be seeking to review and reform 
their insolvency laws, and the European Union 
would be reviewing European Council Regulation 
No. 1346/2000 in 2010. The new model law could 
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complement that process, since the issue of the 
centre of main interests (COMI) and its application 
in different areas of the world had created a certain 
degree of unpredictability. The project could be 
conducted along the same lines as the Legislative 
Guide and in close coordination with various 
international organizations. He suggested that it 
would be an appropriate time for the Secretariat to 
prepare a study note or conduct an evaluation of the 
project which could be discussed by Working Group 
V at its thirty-seventh session.  

36. Ms. Blanchard (Canada) said that the 
proposal made by the United States delegation, 
while interesting, would involve an enormous 
amount of work. Nonetheless, the possibility should 
be explored. However, her delegation would have to 
consult the Canadian authorities to determine 
whether there was sufficient interest in and 
advantage to be drawn from pursuing the idea 
further. Canada had recently undertaken 
comprehensive reform of its insolvency legislation. 
A new law, which had taken several years to draft, 
had been adopted but had not yet entered into force.  

37. Mr. Cooper (International Association of 
Restructuring, Insolvency and Bankruptcy 
Professionals — INSOL International), welcoming 
the United States proposal, said that there was a 
great deal of benefit to be gained from converting 
the Legislative Guide into a model law. INSOL 
International had recently reviewed the insolvency 
laws of about 40 States worldwide and had found 
some legislation so deficient that the demand for 
insolvency law reform was probably greater than at 
any time since UNCITRAL had begun its work on 
the Model Law on Cross-Border Insolvency in 1993. 
A number of countries had enacted legislation that 
showed a high degree of conformity with the Model 
Law and it was fairly easy to identify the small 
number of areas in which they had found it desirable 
to adopt a different approach. There was now a 
tremendous need for a model law on the basis of 
which countries could develop their own insolvency 
legislation.  

38. There was also a global need for greater clarity 
as to the impact of insolvency on financial 
instruments. He further suggested undertaking a 
study of financial derivatives and the insolvency of 
financial institutions, with respect to which existing 
insolvency legislation was inadequate. 
 

Eighth Judicial Colloquium 
 

39. Ms. Clift (Secretariat) said that UNCITRAL 

had held the eighth Judicial Colloquium in 
Vancouver on 20 and 21 June 2009 in conjunction 
with the World Bank and INSOL International. 
Some 80 judges from around 40 States had attended 
the Colloquium, which had focused on cross-border 
insolvency coordination and cooperation. A key 
issue was cross-border judicial communication, how 
it could be achieved, the kind of legislative authority 
that was required, whether communication should 
be limited to procedural matters or whether 
substantive issues could be addressed, the 
safeguards that would be needed to protect the 
interests of parties and ensure the independence of 
judges, and how to deal with differences in language 
and in the understanding of legal concepts. There 
had been broad agreement that judges needed to be 
familiar with those issues and that such forums 
provided an excellent opportunity to discuss them. 
The Colloquium had also considered how cross-
border proceedings might be coordinated in practice 
and how they might be approached in specific 
jurisdictions. 

40. The adoption of the UNCITRAL Model Law 
on Cross-Border Insolvency had also been 
discussed. The participants included judges both 
from States that had adopted the Model Law and 
from States that had not. They heard that Uganda 
was in the process of adopting the Model Law and 
that Mauritius had adopted it recently. The purpose 
of the Model Law had been discussed as well as its 
relationship to European Council Regulation 
1346/2000. Concern had been expressed among 
some judges regarding cases involving hedge funds 
and the recognition of cases on a basis other than 
that provided for in the Model Law, for instance 
insolvency proceedings that originated in a 
jurisdiction that was neither the debtor’s centre of 
main interests (COMI) nor a jurisdiction where the 
debtor had an establishment. The participants had 
emphasized the need to ensure consistency of 
interpretation of the Model Law, especially with 
respect to COMI and the investigations that a court 
might be required to conduct when confronted with 
an application made on that basis. 

41. The judges had proposed a number of topics 
for future colloquia, for instance insolvency law in 
general and more detailed consideration of the 
Model Law. They had also expressed an interest in 
discussing hypothetical cases in small groups of 
judges to identify possible solutions, including those 
available in their respective jurisdictions.  

42. The Secretariat was preparing a short report on 
the Colloquium that would be posted on the 
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websites of UNCITRAL, the World Bank and 
INSOL International.  

43. Mr. Clark (United States of America) 
expressed appreciation of UNCITRAL’s role in 
bringing judges together for the Colloquium. 
Speaking as a judge, he said that the opportunity to 
meet colleagues from around the world and to work 
with them was of inestimable value. Greater 
acquaintance and contact encouraged judges to be 
less obstructive and more willing to find solutions 
when they were working on a case that involved 
cooperation with another jurisdiction. 

44. The Chairperson thanked Working Group V 
and the Secretariat for their hard work on cross-
border insolvency issues, and expressed the hope 
that further substantial progress would be made 
before the Commission’s next session.  

The meeting rose at 3.30 p.m. 
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Draft UNCITRAL Model Law on Public Procurement 
 

Summary record of the 891st meeting, held at Vienna International Centre, Vienna,  
on Thursday, 2 July 2009, at 9.30 a.m. 

 
 

[A/CN.9/SR.891] 
 
 

Chairman: Mr. Soogeun Oh ( Republic of Korea) 

 

The meeting was called to order at 10.15 a.m. 
 

Draft UNCITRAL Model Law on Public 
Procurement (A/CN.9/664, 668 and 672; 
A/CN.9/WG.I/WP.68 and Add.1; A/CN.9/WG.I/WP.69 
and Add.1-5; A/CN.9/XLII/CRP.2 and 
A/CN.9/WG.I/XV/CRP.2) 
 

1. The Chairperson invited the Secretariat to 
review the work undertaken by Working Group I 
(Procurement) on the updating of the UNCITRAL 
Model Law on Procurement of Goods, Construction 
and Services (the Model Law) since its thirty-
seventh session in 2004. 

2. Ms. Nicholas (Secretariat) said that the 
Working Group’s mandate was to update the Model 
Law to reflect new practices, in particular those 
resulting from the use of electronic communications 
in public procurement, and the experience gained in 
the use of the Model Law as a basis for law reform. 
An important aspect of the mandate was that the 
review should not depart from the basic principles 
of the Model Law. A draft revised text of the Model 
Law was being presented to the Commission at its 
current session (A/CN.9/WG.1/WP.69 and Add.1-5). 

3. Following the entry into force of the United 
Nations Convention against Corruption (UNCAC) in 
December 2005, the Commission had requested the 
Working Group to consider the consistency of the 
Model Law with the provisions of the Convention. 
In particular, it was asked to take up the question of 
conflicts of interest and declarations of interest, 
which had not been addressed in the Model Law. 
The Working Group had also considered defence 
procurement and the broad use of socioeconomic 
criteria in procurement in its deliberations. While 
the main parameters of most of the issues had been 
settled, further debate on some aspects was required. 

4. The Working Group had begun to discuss 
possible revisions to the Model Law at its sixth 
session on 30 August 2004 and had continued its 
work at ten subsequent sessions. The early sessions 
had focused on three key subjects in respect of 
which the Working Group was recommending 
entirely new provisions or substantial amendments: 
the use of electronic communications in public 
procurement, electronic reverse auctions and 
framework agreements. While it had reached 
agreement in principle on most of those provisions, 
some drafting issues were outstanding. Later 
sessions had focused on procurement of services, 
alternative procurement methods and simplification 
and standardization of the Model Law, and new 
provisions and substantial amendments were being 
considered. 

5. She proposed to review progress on the 
various issues that the Working Group had 
identified, beginning with electronic 
communications. The Working Group had 
recommended new provisions to allow for the use of 
electronic communications in the procurement 
process in a new article 8 of the draft revised Model 
Law, which would address the form and means of 
communications together, replacing article 9 of the 
1994 text which addressed only form. Article 8 had 
been drafted to provide certainty as regards the form 
and means of communications that could be used. It 
would not distinguish between paper-based and 
electronic means of communication and would not 
refer to any particular medium. All means of 
communication would operate on the basis of 
functional equivalence. Hence, information should 
be in a form that provided a record of its content and 
was accessible for subsequent reference. In other 
words, communications recorded in writing might 
be required, but whether the writing was on paper or 
on screen was not prescribed. Draft article 8 allowed 
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for electronic tendering, and it would also ensure 
equality for electronic and traditional publication of 
procurement notices.  

6. To address possible concerns regarding the use 
of electronic commerce techniques, safeguards 
addressing confidentiality, traceability and integrity 
had been included. Most importantly, the standards 
that had previously been applicable to paper-based 
communications were equally applicable to 
electronic communications under the draft revised 
Model Law. In particular, no means or form of 
communication should be used to restrict access to 
procurement. The provisions would also ensure 
transparency and predictability by requiring the 
procuring entity to specify any particular 
requirements as to the form of communications and 
the means to be used at the beginning of the 
procurement proceedings. 

7. Electronic reverse auctions (ERAs) involved 
online, real-time competition between the procuring 
entity and a number of suppliers. The term “reverse” 
referred to the fact that the suppliers bid prices 
downwards to win the procuring entity’s contract. In 
view of the enormous potential benefits in terms of 
price savings, the Working Group was 
recommending that provision for such auctions in 
electronic form should be included in the draft 
revised Model Law. Auctions in a non-electronic 
form, on the other hand, presented risks of 
collusion. The use of ERAs would be subject to 
certain conditions, and procedural rules would be 
applicable both to those that were a phase in other 
procurement methods and to those that were a stand-
alone procurement method. The Working Group’s 
recommendations were applicable only to the type 
of auction in which the best bid according to the 
award criteria was identified automatically at the 
end of the auction process. Other types that required 
subsequent assessment were deemed to involve 
unacceptable risks. The system operating the 
electronic reverse auction was thus required to 
provide for automatic re-evaluation of bids as they 
were revised during the auction, so that bidders 
knew at all times whether or not their bid was the 
winning one. With regard to non-price factors, the 
Working Group had concluded that they might 
complicate the process, make it less reflective of 
costs and render it less transparent.  

8. Studies of electronic reverse auctions had 
shown that ERAs might induce bids at prices that 
were unsustainably low, entailing a performance 
risk. The Working Group had concluded, however, 
that the risk could arise in any procurement 
procedure and was probably no greater in electronic 
reverse auctions than in any other procurement 
procedure, at least in the long term. It was therefore 
recommending provisions in the draft revised Model 
Law that would require the procuring entity to 
examine the risk of an abnormally low submission, 
both when evaluating the submission and when 
examining the qualifications of suppliers. Only if 
there had been such an investigation, and the 
procuring entity had indeed concluded that the 
submission was abnormally low and that there was a 
performance risk, could the procuring entity reject 
the submission on that ground. It constituted a very 
limited and rigorous exemption from the general 
principle that individual bids or other offers could 
not be rejected because of the risk of corruption that 
such rejection might entail.  

9. The Working Group had also considered 
framework agreements in great detail. They were 
two-stage procurements in which one or more 
suppliers concluded a framework agreement with 
the procuring entity at the first stage and 
procurement contracts in the form of orders at the 
second stage. Framework agreements had not been 
addressed in the 1994 Model Law but they were 
now widely used in practice and had several 
advantages, such as reductions in administrative and 
transaction costs and transaction times because 
certain steps in the procurement process were 
conducted once for what would otherwise be a series 
of procurements, and security of supply. 

10. The Working Group was recommending 
provisions in the draft revised Model Law for three 
types of framework agreement. The first was a 
“closed” framework agreement, in which the 
specification and all terms and conditions of the 
procurement were set out in the framework and 
there was no further opening of competition 
between the suppliers at the second stage. It might 
be concluded with one or more suppliers. The 
second was a “closed” framework agreement, which 
set out the specification and the main terms and 
conditions of the procurement but involved a further 
competition among the supplier-parties to the 
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framework agreement before the procuring entity 
awarded procurement contracts. It was always 
concluded with more than one supplier. The third 
was an “open” framework agreement, which was a 
framework agreement concluded with more than one 
supplier and involving a second-stage competition 
between all the supplier-parties. It was envisaged 
that the open framework agreement would be 
operated electronically and would be used for 
simple procurement. As in the case of ERAs, 
framework agreements would be subject to general 
conditions, and specific procedures would be 
applicable to each type. Some issues in that regard 
had not yet been resolved.  

11. Certain risks arose in framework agreements, 
particularly those that were concluded between a 
defined group of suppliers and the procuring entity. 
As the market was effectively closed for the 
duration of the agreement, effective competition 
might be undermined. There was also some risk of 
collusion between suppliers during the currency of a 
framework agreement and it could be difficult to 
ensure effective monitoring of agreements. The 
Working Group therefore recommended that States 
should be required to impose a maximum duration 
for closed frameworks so that they could not be used 
to exclude suppliers from competition for long 
periods. The Working Group had also given careful 
attention to ensuring transparency by requiring a 
series of public notices throughout the process. 

12. An alternative to framework agreements was 
suppliers’ lists. The Working Group had initially 
agreed that, whether or not they were viewed as 
consistent with the basic principles, aims and 
objectives of the Model Law, such lists were used in 
practice and their operation should therefore be 
subject to minimum standards. However, the 
Working Group had later concluded that the topic 
need not be addressed in the draft revised Model 
Law because the flexible provisions addressing 
framework agreements (particularly open 
framework agreements) would be sufficient to allow 
for the benefits that suppliers’ lists were reputed to 
provide and would avert some of the risks. As that 
point was not universally accepted in the 
procurement community, the reasons for the 
Working Group’s conclusion would be set out in 
some detail in the Guide to Enactment, which would 
also address the well-documented concerns 

associated with lists, such as their use in a non-
transparent and sometimes inappropriate way to 
restrict market access, even where controls such as 
permanently open lists and simple registration 
procedures had been put in place, and even where 
lists were intended to be optional. 

13. The Working Group had agreed at its sixth 
session that the draft revised Model Law should 
retain the various options for the procurement of 
services but that the Guide to Enactment should be 
more expansive in addressing the type of services 
and relevant circumstances in which the different 
methods should be used. The Working Group had 
also agreed to reconsider the use of alternative 
methods, the conditions governing their use and 
whether the whole set of methods should be 
retained. An overall review of such procurement 
methods had therefore become a core element of the 
simplification and standardization exercise. 

14. The Working Group had noted some overlap 
between two of the services selection procedures 
and the request for proposals procedure in the 
Model Law. Moreover, all of the procedures that 
could be used for goods and construction could also 
be used for services, so that separate provisions 
might be superfluous. The common features were: 
there could be open solicitation starting with a 
public advertisement or direct solicitation starting 
with suppliers; proposals were submitted against a 
single set of specifications that could not be 
changed; evaluation criteria could concern the 
relative managerial and technical competence of the 
supplier or contractor; and price was considered 
separately and after completion of the technical 
evaluation. The only procedure that was distinct 
from the others in the Model Law was the services 
selection procedure with consecutive negotiations. 

15. Some delegations had accordingly proposed a 
single negotiated procurement method for any type 
of procurement, to be called a “Request for 
proposals with competitive dialogue”, which had 
been considered in detail at the Working Group’s 
fifteenth and sixteenth sessions. The outcome was 
presented to the Commission as a new procurement 
method in document A/CN.9/XLII/CRP.2. The main 
challenges in negotiated procurement consisted in: 
striking a balance between discretion or flexibility 
(designed to achieve the best value for money) and 
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regulated procedures aimed at preventing abuse of 
the discretion conferred; ensuring sufficient 
transparency (disclosing the rules of the game in 
advance) while leaving scope for negotiation; and 
allowing the procuring entity some measure of 
control over the number of suppliers with which it 
negotiated. The latter aim could be achieved through 
pre-qualification, pre-selection, assessment of 
responsiveness or exclusion of technical solutions. 
Another issue was which aspects of the potential 
procurement were to be negotiated during the 
dialogue phase.  

16. Although the proponents of the negotiated 
procurement method had intended that it should 
replace other methods involving negotiations, a 
number of delegations were in favour of retaining 
the other methods (including competitive 
negotiations, two-stage tendering and perhaps 
consecutive negotiations) for specific circumstances 
such as urgent procurement following a catastrophe. 
As the introduction of additional procurement 
methods was contrary to the principle of 
simplification and standardization, the Working 
Group had left it to the Commission to determine 
which methods should be retained. 

17. The conditions governing the use of alternative 
methods had been reconsidered. Under the 1994 
text, two-stage tendering, requests for proposals and 
competitive negotiation could be used under the 
same conditions. Restricted tendering or direct 
solicitation in the case of services could be used 
when the goods, construction or services were 
available from only a limited number of suppliers or 
contractors. The transparency provisions applicable 
to those methods were not fully consistent or 
practicable. Some of the conditions in question 
could also justify the use of single-source 
procurement, which was the least beneficial method 
as it completely eliminated competition. The 
Working Group had decided to reformulate the 
provisions to require the procuring entity to use the 
most competitive method available so that single-
source procurement would be permissible only in an 
emergency. Open international solicitation should 
thus take place by default unless restricted or 
domestic tendering was justified. The reformulated 
provisions would need to be finally settled once the 
various procurement methods and their normal uses 
had been finalized. 

18. Although the Working Group had agreed to 
simplify and streamline the Model Law by removing 
repetitions, inconsistencies and unnecessarily 
detailed provisions, current indications were that 
there might be more methods than previously, and 
the Commission was invited to consider how to deal 
with that situation.  

19. To promote simplification and a harmonized 
legal regime under the Model Law, the Working 
Group had agreed to remove the defence and 
national security blanket exemptions because not all 
procurement in those sectors was sensitive. As some 
defence procurement could be highly sensitive, 
however, it might be necessary to allow for the 
preservation of confidentiality through the 
suspension of some transparency requirements.  

20. Tendering proceedings had been addressed in 
the 1994 text in far greater detail than other 
procurement methods. As many of the rules 
addressing tendering proceedings were of general 
application, the Working Group had combined all 
such principles and procedures in chapter I of the 
revised Model Law. They included: standard rules 
governing the choice of procurement method and 
open or direct solicitation; description of 
procurement; evaluation criteria; optional recourse 
to tender securities in all procurement methods;  
pre-qualification proceedings; confidentiality; and 
acceptance of tender and entry into force of the 
procurement contract.  

21. The Commission was invited to consider 
whether chapter I should include other provisions 
relating, for example, to requests for expression of 
interest and general rules governing clarifications 
and modifications during the procurement process. 

22. The draft revised Model Law no longer 
distinguished between procurement methods 
pertaining to goods or construction, on the one hand, 
and services, on the other. The focus was now on 
complexity and the ease or otherwise of identifying 
and evaluating what needed to be procured. If 
detailed specifications or characteristics could be 
formulated at the outset and evaluated through 
quantifiable and transparent criteria, the 
procurement would not need to involve negotiations. 
In addition to the normal tendering method, the 
relevant methods were open or restricted tendering 
(one-envelope system), open or restricted request 
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for proposals without negotiation (two-envelope 
system), a request for quotations or an ERA 
procedure. At the other end of the spectrum, where 
specifications or characteristics could not be 
evaluated through quantifiable criteria, the 
procurement methods would involve negotiations 
such as competitive dialogue. While a slightly 
different approach was being adopted to the 
identification of procurement methods, the basic 
principles from 1994 would not change, with 
tendering remaining the default method and with the 
conditions governing the use of single-source 
procurement remaining robust.  

23. The Working Group had also formulated a 
single set of criteria for the evaluation and 
comparison of tenders. Draft article 12 required 
such criteria to be relevant to the subject matter of 
the procurement and, as far as possible, to be 
objective and quantifiable. They were to be 
disclosed at the outset of the procurement together 
with any margins of preference, relative weights, 
thresholds and the manner in which the latter would 
be applied. The principles had been agreed by the 
Working Group but the details had not yet been 
finalized. 

24. The Working Group had indicated that it 
would review the manner in which the use of 
procurement to promote industrial, social and 
environmental policies was addressed in the Model 
Law, for example by formulating additional 
guidance as to how transparency and objectivity 
might be enhanced. The issues were set out in 
document A/CN.9/WG.I/XV/CRP.2. As the aim in 
many cases was to allow the enacting State to 
protect its domestic economy, non-objective factors 
could be taken into account by the procuring entity 
in determining the successful tender. The 
Commission would be invited to consider merging 
some of the provisions of the Model Law. A 
particularly important question was whether all 
socioeconomic factors should be treated as 
evaluation criteria. 

25. Some systems, such as the Government 
Procurement Agreement of the World Trade 
Organization, addressed socioeconomic criteria as 
qualification issues, i.e. as eligibility conditions for 
participation. Informal consultations had revealed 
that there was little support for the idea, particularly 

in the context of a provision under the draft revised 
Model Law that would allow the exclusion of 
foreign competition from domestic procurement in 
some circumstances. Some national systems 
included set-asides for minorities which might have 
an impact on competition. 

26. The United Nations Convention against 
Corruption required procurement systems to have an 
effective system of domestic review to ensure the 
availability of remedies. The provisions regarding 
review under the 1994 Model Law were optional, 
administrative and limited, and made no provision 
for the independence of the review. The Working 
Group considered that the provisions were 
insufficiently robust to comply with UNCAC, and 
recommended, inter alia, that they be made 
mandatory, that the list of exceptions be deleted, and 
that any decision regarding the procurement method 
should be open to challenge. The Working Group 
also recommended the introduction of a standstill 
period before a procurement contract came into 
force to provide a window for an effective review 
procedure. The extent of the relief that might be 
granted where a problem arose had not been 
finalized, and the provisions on relief in the 
Government Procurement Agreement appeared to 
differ from those in the 1994 text of the Model Law.  

27. The issues raised by community participation 
in procurement related primarily to the planning and 
implementation phases of a project. Given the 
growing importance of such participation and the 
possible need for enabling legislation, the provisions 
of the Model Law had been reviewed to ensure that 
they presented no impediment to the inclusion of a 
community participation requirement in project-
related procurement. The Guide to Enactment would 
provide further guidance. 

28. The Model Law permitted procuring entities to 
call for the legalization of documents from all 
participants, which could be time-consuming and 
expensive for suppliers. In addition to the deterrent 
effect, all or part of the increased overheads for 
suppliers might be passed on to procuring entities. 
The Working Group therefore recommended 
amending the provisions of the Model Law to allow 
the procuring entity to require legalization of 
documentation from a successful supplier alone.  
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29. Finally, with regard to conflicts of interest, 
UNCAC required enacting States to provide, where 
appropriate, for measures to regulate matters 
regarding personnel responsible for procurement, 
such as a declaration of interest in particular public 
procurements, screening procedures and training 
requirements. There were no equivalent provisions 
in the 1994 Model Law and the Working Group 
considered that the revised text should include an 
appropriate reference thereto. 

30. It was the Secretariat’s understanding that the 
Commission might wish to consider setting up a 
committee of the whole to consider the revised text 
in detail. 

31. Mr. Marca Paco (Plurinational State of 
Bolivia) asked whether the provisions of the draft 
revised Model Law would allow for single-source 
procurement by a Government as a means of 
expanding public investment and promoting growth 
and efficiency in specific economic sectors, such as 
municipalities and local communities. While the 
monetary value of such procurement was not very 
great in absolute terms, the economic opportunities 
provided were of great importance to the sectors 
concerned. Where the aim was to provide immediate 
benefit in a given sector, standard procurement 
procedures were too time-consuming. His delegation 
hoped that such considerations could be reflected in 
the draft revised Model Law, so that certain 
categories of suppliers could be used more 
intensively as a means of pursuing specific social 
policy objectives. 

32. Ms. Nicholas (Secretariat) said that draft 
article 7 set out the conditions to be met if a 
procuring entity wished to resort to single-source 
procurement. Subject to the conditions laid down in 
that article, a relevant condition being that the 
procuring entity should give public notice and 
adequate opportunity for comment, single-source 
procurement could be used to promote the 
socioeconomic policies referred to elsewhere in the 
draft revised Model Law. In theory, therefore, a 
socioeconomic goal such as public investment 
would be covered. The matter could be discussed in 
greater detail when the committee of the whole took 
up document A/CN.9/WG.I/XV/CRP.2.  

The meeting was suspended at 11 a.m. and resumed at 
11.40 a.m. 

33. The Chairperson invited the Commission to 
comment on the proposal to extend the mandate of 
Working Group I to include socioeconomic 
considerations and the defence industry exemption. 

34. Mr. Frühmann (Austria) said that his 
delegation supported the proposal. 

35. Mr. Ekedede (Nigeria) said that his delegation 
supported the inclusion of socioeconomic issues in 
the Working Group’s mandate. He took it that such 
issues encompassed the concepts of best value for 
money, transparency, flexibility and accountability. 
The procurement of goods, construction and 
services was of primary importance for developing 
countries, where it often accounted for more than  
50 per cent of the budget. It was also an area that 
was riddled with unconventional practices, not to 
say corruption. The Model Law was intended to 
guide developing countries and encourage best 
practices. Its provisions should empower domestic 
suppliers in developing countries by protecting them 
from undue competition. 

36. The Chairperson said that, if he heard no 
objection he would take it that the Commission 
endorsed the inclusion of socioeconomic 
considerations and the defence industry exemption 
in the Working Group’s mandate. 

37. It was so decided. 

38. The Chairperson said that, if he heard no 
objections, he would take it that the Commission 
wished to establish a committee of the whole to 
carry out a second reading of the draft revised 
Model Law on procurement. 

39. It was so decided. 

40. The Chairperson invited the Commission to 
proceed to the election of a Chairperson of the 
Committee of the Whole. 

41. Mr. Frühmann (Austria) nominated  
Ms. Blanchard (Canada) for the office of 
Chairperson of the Committee of the Whole. 

42. Mr. Denison Cross (United Kingdom) and 
Ms. Smejkalová (Czech Republic) seconded the 
nomination. 

43. Ms. Blanchard (Canada) was elected 
Chairperson by acclamation. 
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44. The Chairperson said that the Committee of 
the Whole would convene immediately after the 
adjournment of the Commission’s meeting in order 
to begin the second reading of the revised text of the 
Model Law. 

The meeting rose at 11.50 a.m. 
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Adoption of the report of the Commission 
 
 

Summary record of the 892nd meeting, held at Vienna International Centre, Vienna,  
on Friday, 10 July 2009, at 4.05 p.m. 

 
 

[A/CN.9/SR.892] 
 
 

Chairman: Mr. Soogeun Oh ( Republic of Korea) 

 

The meeting was called to order at 4.05 p.m. 
 

Adoption of the report of the Commission  
 

Report of the Committee of the Whole to the 
Commission on its consideration of a draft 
UNCITRAL Model Law on Public Procurement 
(A/CN.9/XLII/CRP.1 and Add.3-9; A/CN.9/664, 668 
and 672) 
 

1. Ms. Blanchard (Canada), Chairperson of the 
Committee of the Whole, thanked the Secretariat for 
its support to her in her role as Chairperson of the 
Committee during its seven days of meetings and for 
the quality of the documents it had prepared. The 
Committee’s deliberations had been highly 
productive, but it did not feel that the revised text of 
the Model Law was ready for adoption by the 
Commission at its current session. The Committee 
had almost completed a second reading of chapter I, 
with respect to which only a few issues were 
outstanding, but it had not been able to take up the 
other chapters. It recommended that work on the 
draft revised Model Law should be continued, 
focusing on the unresolved issues. She understood 
that the Secretariat intended to engage in wide 
informal consultations before the next session of 
Working Group I (Procurement) on issues which the 
Committee of the Whole had not yet reviewed. The 
objective was for the Secretariat to provide a new 
set of working papers for the Working Group’s 
consideration. The Committee recommended that 
the Commission should adopt its report, contained 
in documents A/CN.9/XLII/CRP.1 and addenda 3 to 
9, as the section of the Commission’s own report on 
its forty-second session pertaining to agenda item 5: 
Draft UNCITRAL Model Law on Public 
Procurement. 

2. The Chairperson said that, if he heard no 
objection, he would take it that the Commission 
wished to adopt the report of the Committee of the 

Whole, which would form part of the Commission’s 
report on the forty-second session. 

3. It was so decided. 

4. Ms. Nicholas (Secretariat) drew attention to 
the reports of Working Group I on its fourteenth, 
fifteenth and sixteenth sessions, contained in 
documents A/CN.9/664, 668 and 672 respectively. 
Each report set forth the detailed issues addressed 
by the Working Group and the conclusions it had 
reached. The main issues related to framework 
agreements, chapter I of the draft revised Model 
Law and proposals for negotiated procurement 
under chapter IV. In all cases the Working Group 
had considered proposals for amendments, presented 
its commentary and given instructions to the 
Secretariat for revision of the text. 

5. The Chairperson said he took it that the 
Commission wished to take note of the three reports 
and to mandate the Working Group to continue its 
work on the draft revised Model Law on Public 
Procurement. 

6. It was so decided.  

7. Ms. Otunga (Kenya) said that her delegation 
was greatly interested in the emerging issues in the 
area of public procurement that were dealt with in 
the draft revised Model Law and had hoped that the 
Commission would conclude its work on the project 
at the current session. Her country was 
contemplating the enactment of legislation dealing 
with topics such as electronic reverse auctions and 
framework agreements and had hoped to have an 
approved UNCITRAL Model Law as guidance for 
the relevant provisions. She expressed the hope that 
the Working Group would be able to complete its 
work on the draft revised Model Law by the end of 
the year. Otherwise countries might adopt provisions 
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that were not in line with those eventually included 
in the Model Law. 

8. Mr. Ekedede (Nigeria) said that the mandate 
of UNCITRAL to develop and harmonize 
international trade law did not consist solely in the 
production of legal texts. There was a need for a 
more proactive approach to promote the use of 
UNCITRAL products, especially in developing 
countries. In that connection, the approach taken by 
the United Nations Office on Drugs and Crime 
(UNODC) was instructive. UNODC had a network 
of regional and country offices which it used to 
promote partnerships with Member States and other 
stakeholders to promote its policies, and it had been 
authorized to seek extrabudgetary resources for that 
purpose. The time had come to seek solutions to the 
constraints that UNCITRAL faced in promoting 
wider use of its excellent products. 

9. Mr. Sorieul (Secretariat) said that the 
Commission would be taking up the issue raised by 
the representative of Nigeria the following week 
under agenda item 13 (Technical assistance to law 
reform) and agenda item 14 (Status and promotion 
of UNCITRAL legal texts). He welcomed the 
enthusiasm that the representative of Nigeria had 
expressed for UNCITRAL’s mission and products. 
The Secretariat was well aware of the demand for 
cooperation that existed in developing countries, but 
UNCITRAL was hampered by staffing constraints in 
carrying out its mandate in the areas of technical 
cooperation and outreach. Thus, the number of posts 
available to the UNCITRAL Secretariat was more or 
less the same as in the 1960s. If UNCITRAL was to 
be able to interact effectively with States and other 
stakeholders in an era of increasing globalization, 
additional resources would be needed. In seeking to 
mobilize extrabudgetary resources, the Secretariat 
was also handicapped by a lack of capacity to 
develop programmes that might attract financial 
support from the private sector and other sources of 
funding. While the issue would be discussed in 
greater detail during the final week of the session, 
he was grateful to the representative of Nigeria for 
raising it in the context of the draft Model Law.  

10. Mr. Boutaqbout (Morocco) said that, although 
UNCITRAL might not be able to have a physical 
presence in the field, it could publicize and promote 
its legal texts by organizing regional workshops, 
seminars and other events for the different 
stakeholders in Member States, including potential 
donors.  

The meeting rose at 4.40 p.m. 
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Adoption of the report of the Commission (continued) 
 

Summary record of the 899th meeting, held at the Vienna International Centre, Vienna,  
on Friday, 17 July 2009, at 9.30 a.m 

 
 

[A/CN.9/SR.899 ] 
 
 

Chairperson: Mr. Soogeun Oh (Republic of Korea) 

 

The meeting was called to order at 9.45 a.m. 
 

Adoption of the report of the Commission 
(continued) (A/CN.9/XLII/CRP.1/Add.1-9) 
 

1. The Chairperson thanked the representative 
of Chile, Mr. Sandoval López, for serving as 
Rapporteur of the Commission at its forty-second 
session. 

2. He noted that the Committee of the Whole, 
following seven days of deliberations on public 
procurement, had prepared a report, contained in 
documents A/CN.9/XLII/CRP.1/Add. 3 to 9, which 
the Commission had adopted at its 892nd meeting 
immediately after the final meeting of the 
Committee of the Whole.  
 

Finalization and adoption of UNCITRAL Notes on 
cooperation, communication and coordination in 
cross-border insolvency proceedings 
(A/CN.9/XLII/CRP.1/Add.1/Rev. 1)  
 

3. The Chairperson drew attention to document 
A/CN.9/XLII/CRP.1/Add.1/Rev.1. He noted that the 
Commission had decided to change the title of the 
UNICTRAL Notes to “UNCITRAL Practice Guide 
on Cross-Border Insolvency Cooperation”. 

4. He took it that the Commission wished to 
adopt the part of its report contained in document 
A/CN.9/XLII/CRP.1/Add.1/Rev.1. 

5. It was so decided.  

Insolvency law: progress report of Working Group 
V (A/CN.9/XLII/CRP.1/Add. 2) 
 

6. The Chairperson drew attention to document 
A/CN.9/XLII/CRP.1/Add.2 concerning the progress 
report of Working Group V (Insolvency law) and its 
future work, and on the Judicial Colloquium. He 
took it that the Commission wished to adopt the part 
of its report contained therein. 

7. It was so decided.  

The discussion covered in the summary record ended at 
9.55 a.m. 
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Foreign Arbitral Awards, 1958 (New York) d,e 

Rotterdam Rules (2008) United Nations Convention on Contracts for the 
International Carriage of Goods Wholly or Partly by 
Sea, 2008 (New York) f 

UNCITRAL Arbitral Proceedings Notes 
(1996) 

UNCITRAL Notes on Organizing Arbitral 
Proceedings (1996)g 

UNCITRAL Arbitration Model Law (1985)  UNCITRAL Model Law on International 
Commercial Arbitration (1985)h 

UNCITRAL Arbitration Model Law (as 
amended in 2006)  

UNCITRAL Model Law on International 
Commercial Arbitration (1985), with amendments as 
adopted in 2006i  

UNCITRAL Arbitration Rules (1976) UNCITRAL Arbitration Rules (1976)j

UNCITRAL Conciliation Rules (1980)  UNCITRAL Conciliation Rules (1980)k 

UNCITRAL Credit Transfer Model Law 
(1992) 

UNCITRAL Model Law on International Credit 
Transfers (1992)l 

UNCITRAL Insolvency Guide (2004) UNCITRAL Legislative Guide on Insolvency Law 
(2004)m 

UNCITRAL Insolvency Model Law (1997) UNCITRAL Model Law on Cross-Border 
Insolvency (1997)n 

UNCITRAL Model Law on Electronic 
Commerce (1996) 

UNCITRAL Model Law on Electronic Commerce 
(1996)o 

UNCITRAL Model Law on Electronic 
Signatures (2001) 

UNCITRAL Model Law on Electronic Signatures 
(2001)p 

UNCITRAL Procurement Model Law (1994) UNCITRAL Model Law on Procurement of Goods, 
Construction and Services (1994)q 

UNCITRAL Secured Transactions Guide 
(2007) 

UNCITRAL Legislative Guide on Secured 
Transactions (2007)r 

United Nations Convention on Electronic 
Contracting (2005) 

United Nations Convention on the Use of Electronic 
Communications in International Contracts (2005)s 

United Nations Guarantee and Standby 
Convention (1995)  

United Nations Convention on Independent 
Guarantees and Standby Letters of Credit (1995)t 

United Nations Sales Convention (1980) United Nations Convention on Contracts for the 
International Sale of Goods (1980)u 

 

 

a United Nations publication, Sales No. E.95.V.14. 
b Official Records of the United Nations Conference on Prescription (Limitation) in the 

International Sale of Goods, New York, 20 May-14 June 1974; United Nations publication, 
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Sales No. E.74.V.8. 
c Official Records of the United Nations Conference on Contracts for the International Sale of 

Goods, Vienna, 10 March-11 April 1980; United Nations publication, Sales No. E.81.IV.3. 
d The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958 

(New York) was adopted prior to the establishment of the Commission, and the Commission is 
entrusted with the promotion and related activities regarding the Convention.  

e United Nations publication, Sales No. M.08.V.5. 
f Adopted by the United Nations General Assembly Resolution (A/RES/63/122) on 11 December 

2008. Signing ceremony to be held on 23 September 2009 in Rotterdam, the Netherlands. 
g  Official Records of the General Assembly, Fifty-first Session, Supplement No. 17 (A/51/17), 

part II. 

h United Nations publication, Sales No. E.95.V.18. 
i United Nations publication, Sales No. E.08.V.4 
j United Nations publication, Sales No. E.93.V.6. 
k United Nations publication, Sales No. E.81.V.6. 
l United Nations publication, Sales No. E.99.V.11. 
m United Nations publication, Sales No. E.05.V.10. 
n United Nations publication, Sales No. E.99.V.3. 
o United Nations publication, Sales No. E.99.V.4. 
p United Nations publication, Sales No. E.02.V.8. 
q United Nations publication, Sales No. E.98.V.13. 
r Official Records of the General Assembly, Sixty-second session, Supplement No. 17 (A/62/17), 

part II. 
s United Nations publication, Sales No. E.07.V.02. 
t United Nations publication, Sales No. E.97.V.12. 
u United Nations publication, Sales No. E.95.V.12. 
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III.  CHECK-LIST OF DOCUMENTS OF THE  
UNITED NATIONS COMMISSION ON 

INTERNATIONAL TRADE LAW  
 
 

Document Symbol Title or description Location in  
Present volume 

A.  List of documents before the Commission at its forty-second session 

1.  General series 

A/CN.9/663 Provisional agenda, annotations thereto and scheduling 
of meetings of the forty-second session 

Not reproduced 

A/CN.9/664 Report of the Working Group on Procurement on the 
work of its fourteenth session (Vienna, 8-12 September 
2008)  

Part two, chap. I, A 

A/CN.9/665 Report of the Working Group on Arbitration on the work 
of its forty-ninth session (Vienna, 15-19 September 
2008) 

Part two, chap. II, A 

A/CN.9/666 Report of the Working Group on Insolvency Law on the 
work of its thirty-third session (Vienna, 5-9 November 
2007)  

Part two, chap. III, A 

A/CN.9/667 Report of the Working Group on Security Interests on 
the work of its fourteenth session (Vienna, 20-24 
October 2008) 

Part two, chap. IV, A 

A/CN.9/668 Report of the Working Group on Procurement on the 
work of its fifteenth session (New York, 2-6 February 
2009) 

Part two, chap. I, F 

A/CN.9/669 Report of the Working Group on Arbitration on the work 
of its fiftieth session (New York, 9-13 February 2009) 

Part two, chap. II, D 

A/CN.9/670 Report of the Working Group on Security Interests on 
the work of its fifteenth session (New York, 27 April-01 
May 2009) 

Part two, chap. IV, C 

A/CN.9/671 Report of the Working Group on Insolvency Law on the 
work of its thirty-sixth session (New York, 18-22 May 
2009) 

Part two, chap. III, D 

A/CN.9/672 Report of the Working Group on Procurement on the 
work of its sixteenth session (Vienna, 26-29 May 2009) 

Part two, chap. I, H 

A/CN.9/673 Note by the Secretariat on a bibliography of recent 
writings related to the work of UNCITRAL 

Part three, chap. II 
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Document Symbol Title or description Location in  
Present volume 

A/CN.9/674 Note by the Secretariat on the status of conventions and 
model laws 

Part two, chap. VIII 

A/CN.9/675/Add.1 Note by the Secretariat on Technical cooperation and 
assistance 

Part two, chap. VII 

A/CN.9/676 and Add.1-9 Note by the Secretariat on UNCITRAL rules of 
procedure and methods of work 

Not reproduced 

A/CN.9/677 Note by the Secretariat on UNCITRAL Arbitration 
Rules: Designating and appointing authorities under the 
UNCITRAL Arbitration Rules 

Not reproduced 

A/CN.9/678 Note by the Secretariat on possible future work in the 
area of electronic commerce 

Part two, chap. V, A 

A/CN.9/679 Note by the Secretariat on possible future work in the 
area of transport law: commentary on the United 
Nations Convention on Contracts for the International 
Carriage of Goods Wholly or Partly by Sea 

Part two, chap. V, D 

A/CN.9/680 Note by the Secretariat UNCITRAL rules of procedure 
and methods of work — Proposal by France 

Not reproduced 

A/CN.9/681 and Add.1-2 Note by the Secretariat possible future work in the area 
of electronic commerce — Recommendations for future 
work of Working Group IV (Electronic Commerce) 
submitted by the United States of America 

Part two, chap. V, B 

A/CN.9/682 Note by the Secretariat on a proposal of the Delegation 
of Spain Concerning the Future Work of Working Group 
IV 

Part two, chap. V, C 

2.  Restricted series 

A/CN.9/XLII/CRP.1 and 
Add.1-25 

Draft report of the United Nations Commission on 
International Trade Law on the work of its forty-second 
session 

Not reproduced 

A/CN.9/XLII/CRP.2 Draft UNCITRAL Model Law on Public Procurement Not reproduced 

A/CN.9/XLII/CRP.3 Working methods of UNCITRAL — Summary of 
informal consultations on working methods of 
UNCITRAL, held on 29-30 June 2009, prepared by the 
Secretariat 

Not reproduced 
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Document Symbol Title or description Location in  
Present volume 

A/CN.9/XLII/CRP.4 Working methods of UNCITRAL — Possible redraft of 
paragraphs 11, 12, 14, 37, 39, 41 and 43 of the “Draft 
guidelines for the preparation and conduct of 
UNCITRAL meetings, based on the established practice 
of UNCITRAL” (A/CN.9/676), prepared by the 
Secretariat to reflect the informal consultations on the 
working methods of UNCITRAL, held on  
29-30 June 2009 

Not reproduced 

3.  Information series 

A/CN.9/XLII/INF.1  List of participants Not reproduced 

B.  List of documents before the Working Group on  
Procurement at its fourteenth session 

1.  Working papers 

A/CN.9/WG.I/WP.60 Annotated provisional agenda Not reproduced 

A/CN.9/WG.I/WP.61 Note by the Secretariat on possible revisions to the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services — drafting materials 
addressing the use of electronic communications in 
public procurement, publication of procurement-related 
information, electronic reverse auctions and abnormally 
low tenders, submitted to the Working Group on 
Procurement at its fourteenth session 

Part two, chap. I, B 

 

A/CN.9/WG.I/WP.62 Note by the Secretariat on possible revisions to the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services — drafting materials for the 
use of framework agreements in public procurement, 
submitted to the Working Group on Procurement at its 
fourteenth session 

Part two, chap. I,C 

A/CN.9/WG.I/WP.63 Note by the Secretariat on possible revisions to the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services — Guide to Enactment text 
addressing the use of framework agreements in public 
procurement, submitted to the Working Group on 
Procurement at its fourteenth session  

Part two, chap. I,D 
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Document Symbol Title or description Location in  
Present volume 

A/CN.9/WG.I/WP.64 Note by the Secretariat on possible revisions to the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services — Remedies, conflicts of 
interest and services procurement in the Model Law, 
submitted to the Working Group on Procurement at its 
fourteenth session 

Part two, chap. I,E 

2.  Restricted series 

A/CN.9/WG.I/XIV/CRP.1 
and Add.1-4 

Draft report of Working Group I (Procurement) on the 
work of its fourteenth session 

Not reproduced 

3.  Information series 

A/CN.9/WG.I/XIV/INF.1 List of participants Not reproduced 

C.  List of documents before the Working Group on  
Procurement at its fifteenth session 

1.  Working papers 

A/CN.9/WG.I /WP.65 Annotated provisional agenda Not reproduced 

A/CN.9/WG.I /WP.65 and 
Add.1-5 

Note by the Secretariat on possible revisions to the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services — a revised text of the 
Model Law, submitted to the Working Group on 
Procurement at its fifteenth session 

Part two, chap. I,G 

2.  Restricted series 

A/CN.9/WG.I/XV/CRP.1 
and Add.1-4 

Draft report of Working Group I (Procurement) on the 
work of its fifteenth session 

Not reproduced 

A/CN.9/WG.I/XV/CRP.2 Evaluation and comparison of tenders and the use of 
procurement to promote industrial, social and 
environmental policies 

Not reproduced 

3.  Information series 

A/CN.9/WG.I/XV/INF.1 List of participants Not reproduced 

D.  List of documents before the Working Group on  
Procurement at its sixteenth session 

1.  Working papers 

A/CN.9/WG.I/WP.67 Annotated provisional agenda Not reproduced 
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Document Symbol Title or description Location in  
Present volume 

A/CN.9/WG.I/WP.68 and 
Add.1 

Note by the Secretariat on possible revisions to the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services — drafting history of some 
provisions of the 1994 Model Law and the treatment of 
the issues raised by some of those provisions in 
international instruments regulating public procurement, 
submitted to the Working Group on Procurement at its 
sixteenth session 

Part two, chap. II, I 

A/CN.9/WG.I/WP.69 and 
Add. 1-5 

Note by the Secretariat on possible revisions to the 
UNCITRAL Model Law on Procurement of Goods, 
Construction and Services — a revised text of the 
Model Law, submitted to the Working Group on 
Procurement at its sixteenth session 

Part two, chap. II, J 

2.  Restricted series 

A/CN.9/WG.I/XVI/CRP.1 
and Add. 1-3 

Draft report of theWorking Group on Procurement at its 
sixteenth session. 

Not reproduced 

A/CN.9/WG.I/XVI/CRP.2 Proposed Article 40: Competitive negotiations — 
Proposal submitted by Austria, the United Kingdom and 
the United States 

Not reproduced 

3.  Information series 

A/CN.9/WG.I/XVI/INF.1 List of participants Not reproduced 

E.  List of documents before the Working Group on International  
Commercial Arbitration and Conciliation at its forty-ninth session 

1.  Working papers 

A/CN.9/WG.II/WP.150 Annotated provisional agenda Not reproduced 

A/CN.9/WG.II/WP.151 and 
Add.1 

Note by the Secretariat on settlement of commercial 
disputes: Revision of the UNCITRAL Arbitration Rules, 
submitted to the Working Group on Arbitration at its 
forty-ninth session 

Part two, chap. II, B 

A/CN.9/WG.II/WP.152 Note by the Secretariat on settlement of commercial 
disputes: Revision of the UNCITRAL Arbitration Rules 
— Proposal by the Government of Switzerland, 
submitted to the Working Group on Arbitration at its 
forty-ninth session 

Part two, chap. II, C 
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Document Symbol Title or description Location in  
Present volume 

2.  Restricted series 

A/CN.9/WGII/XLIX/ 
CRP.1 and Add.1-4 

Draft report of the Working Group on Arbitration and 
Conciliation on the work of its forty-ninth session 

Not reproduced 

3.  Information series 

A/CN.9/WG.II/XLIX 
/INF.1/ 

List of participants Not reproduced 

F.  List of documents before the Working Group on International  
Commercial Arbitration and Conciliation at its fiftieth session 

1.  Working papers 

A/CN.9/WG.II/WP.153 Annotated provisional agenda Not reproduced 

A/CN.9/WG.II/WP.154 Note by the Secretariat on settlement of commercial 
disputes: Revision of the UNCITRAL Arbitration Rules, 
submitted to the Working Group on Arbitration at its 
fiftieth session 

Part two, chap. II, E 

2.  Restricted series 

A/CN.9/WG.II/L/CRP.1 
and Add.1-4 

Draft report of the Working Group on Arbitration and 
Conciliation on the work of its fiftieth session 

Not reproduced 

3.  Information series 

A/CN.9/WG.II/L/INF.1 List of participants Not reproduced 

G.  List of documents before the Working Group on  
Insolvency Law at its thirty-fifth session 

1.  Working papers 

A/CN.9/WG.V/WP.81 Annotated provisional agenda Not reproduced 

A/CN.9/WG.V/WP.82 and 
Add.1-4 

Note by the Secretariat on the treatment of enterprise 
groups in insolvency, submitted to the Working Group 
on Insolvency Law at its thirty-fifth session 

Part two, chap. III, B 

A/CN.9/WG.V/WP.83 Note by the Secretariat on draft UNCITRAL Notes on 
cooperation, communication and coordination in cross-
border insolvency proceedings, submitted to the 
Working Group on Insolvency Law at its thirty-fifth 
session 

Part two, chap. III, C 
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Document Symbol Title or description Location in  
Present volume 

2.  Restricted series 

A/CN.9/WG.V/XXXV/ 
CRP.1 and Add.1-4 

Draft report of Working Group V (Insolvency Law) on  
the work of its thirty-fifth session 

Not reproduced 

A/CN.9/WG.V/XXXV/ 
CRP.2 

The impact of insolvency on a security right in 
intellectual property 

Not reproduced 

3.  Information series 

A/CN.9/WG.V/XXXV/ 
INF.1 

List of participants Not reproduced 

H.  List of documents before the Working Group on  
Insolvency Law at its thirty-sixth session 

1.  Working papers 

A/CN.9/WG.V/WP.84 Annotated provisional agenda Not reproduced 

A/CN.9/WG.V/WP.85 and 
Add.1 

Note by the Secretariat on the treatment of enterprise 
groups in insolvency, submitted to the Working Group 
on Insolvency Law at its thirty-sixth session 

Part two, chap. III, E 

A/CN.9/WG.V/WP.86 and 
Add.1-3 

Note by the Secretariat on draft UNCITRAL Notes on 
cooperation, communication and coordination in cross-
border insolvency proceedings, submitted to the 
Working Group on Insolvency Law at its thirty-sixth 
session 

Part two, chap. III, F 

A/CN.9/WG.V/WP.87 Note by the Secretariat on the discussion of intellectual 
property in the Legislative Guide on Insolvency Law, 
submitted to the Working Group on Insolvency Law at 
its thirty-sixth session 

Part two, chap. III, G 

A/CN.9/WG.V/WP.88 Note by the Secretariat on the Treatment of enterprise 
groups in insolvency: Proposal by the United States of 
America on post-application finance, submitted to the 
Working Group on Insolvency Law at its thirty-sixth 
session 

Part two, chap. III, H 

2.  Restricted series 

A/CN.9/WG.V/XXXVI/ 
CRP.1 and Add. 1-4 

Draft report of Working Group V (Insolvency Law) on 
the work of its thirty-sixth session 

Not reproduced 

A/CN.9/WG.V/XXXVI/ 
CRP.2 

Legislative Guide on Insolvency Law Not reproduced 
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Document Symbol Title or description Location in  
Present volume 

3.  Information series 

A/CN.9/WG.V/XXXVI/ 
INF.1 

List of participants Not reproduced 

I.  List of documents before the Working Group on  
Security Interests at its fourteenth session 

1.  Working papers 

A/CN.9/WG.VI/WP.34 Annotated provisional agenda Not reproduced 

A/CN.9/WG.VI/WP.35 and 
Add.1 

Note by the Secretariat on the Annex to the UNCITRAL 
Legislative Guide on Secured Transactions dealing with 
security rights in intellectual property, submitted to the 
Working Group on Security Interests at its fourteenth 
session  

Part two, chap. IV, B 

A/CN.9/WG.VI/WP.37 and 
Add.1-4 

Note by the Secretariat on the Draft Annex to the 
UNCITRAL Legislative Guide on Secured Transactions 
dealing with security rights in intellectual property, 
submitted to the Working Group on Security Interests at 
its fifteenth session 

Part two, chap. IV, D 

2.  Restricted series 

A/CN.9/WG.VI/IVX/CRP.1 
and Add. 1-5 

Draft report of Working Group VI (Security Interests) 
on the work of its fourteenth session 

Not reproduced 

A/CN.9/WG.VI/XIV/ 
CRP. 2 

Proposal by the International Trademark Association Not reproduced 

A/CN.9/WG.VI/XIV/ 
CRP. 3 

Proposal by the United States of America Not reproduced 

A/CN.9/WG.VI/XIV/ 
CRP. 4 

Proposal by the United States of America — Impact of 
insolvency on a security right in licensed intellectual 
property 

Not reproduced 

A/CN.9/WG.VI/XIV/ 
CRP. 5 

Proposal by the United States of America — Impact of 
insolvency on a security right in licensed intellectual 
property 

Not reproduced 

3.  Information series 

A/CN.9/WG.VI/XIV/INF.1 List of participants Not reproduced 
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IV.  LIST OF DOCUMENTS OF THE UNITED NATIONS 
COMMISSION ON INTERNATIONAL TRADE LAW 

REPRODUCED IN PREVIOUS VOLUMES  
OF THE YEARBOOK 

 
 

The present list indicates the particular volume, year, part and chapter where 
documents relating to the work of the United Nations Commission on International 
Trade Law were reproduced in previous volumes of the Yearbook; documents that 
do not appear in the list here were not reproduced in the Yearbook. The documents 
are divided into the following categories: 

1. Reports on the annual sessions of the Commission 

2. Resolutions of the General Assembly 

3. Reports of the Sixth Committee 

4. Extracts from the reports of the Trade and Development Board, United Nations 
Conference on Trade and Development 

5. Documents submitted to the Commission (including reports of the meetings of 
Working Groups) 

6. Documents submitted to the Working Groups: 

 (a) Working Group I:  
  Time Limits and Limitation (Prescription), (1969 to1971); Privately 

Financed Infrastructure Projects  
  (2001 to 2003); Procurement (as of 2004) 

 (b) Working Group II:  
  International Sale of Goods (1968 to 1978); International Contract 

Practices (1981 to 2000);  
  International Commercial Arbitration and Conciliation (as of 2000) 

  (c) Working Group III:  
  International Legislation on Shipping (1970 to 1975); Transport Law 

(2002 to 2008)**  

 (d) Working Group IV:  
  International Negotiable Instruments (1973 to 1987); International 

Payments (1988 to 1992);  
  Electronic Data Interchange (1992 to 1996); Electronic Commerce (as of 

1997) 

 (e) Working Group V:  
  New International Economic Order (1981 to 1994); Insolvency Law 

(1995 to 1999);  
  Insolvency Law (as of 2001)* 

  (f) Working Group VI:  
  Security Interests (as of 2002)** 

__________________ 

 * For its 23rd session (Vienna, 11-22 December 2000), this Working Group was named Working 
Group on International Contract Practices (see the report of the Commission on its 33rd session 
A/55/17, para.186). 
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7. Summary records of discussions in the Commission 

8. Texts adopted by Conferences of Plenipotentiaries 

9. Bibliographies of writings relating to the work of the Commission. 

 

__________________ 

 ** At its 35th session, the Commission adopted one-week sessions, creating six working groups. 
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Document symbol Volume, year Part, chapter 

1.  Reports on the annual sessions of the Commission 

A/7216 (first session) Volume I: 1968-1970 Part two, I, A 

A/7618 (second session) Volume I: 1968-1970 Part two, II, A 

A/8017 (third session) Volume I: 1968-1970 Part two, III, A 

A/8417 (fourth session) Volume II: 1971 Part one, II, A 

A/8717 (fifth session) Volume III: 1972 Part one, II, A 

A/9017 (sixth session) Volume IV: 1973 Part one, II, A 

A/9617 (seventh session) Volume V: 1974 Part one, II, A 

A/10017 (eighth session) Volume VI: 1975 Part one, II, A 

A/31/17 (ninth session) Volume VII: 1976 Part one, II, A 

A/32/17 (tenth session) Volume VIII: 1977 Part one, II, A 

A/33/17 (eleventh session) Volume IX: 1978 Part one, II, A 

A/34/17 (twelfth session) Volume X: 1979 Part one, II, A 

A/35/17 (thirteenth session) Volume XI: 1980 Part one, II, A 

A/36/17 (fourteenth session) Volume XII: 1981 Part one, A 

A/37/17 and Corr.1 (fifteenth session) Volume XIII: 1982 Part one, A 

A/38/17 (sixteenth session) Volume XIV: 1983 Part one, A 

A/39/17 (seventeenth session) Volume XV: 1984 Part one, A 

A/40/17 (eighteenth session) Volume XVI: 1985 Part one, A 

A/41/17 (nineteenth session) Volume XVII: 1986 Part one, A 

A/42/17 (twentieth session) Volume XVIII: 1987 Part one, A 

A/43/17 (twenty-first session) Volume XIX: 1988 Part one, A 

A/44/17 (twenty-second session) Volume XX: 1989 Part one, A 

A/45/17 (twenty-third session) Volume XXI: 1990 Part one, A 

A/46/17 (twenty-fourth session) Volume XXII: 1991 Part one, A 

A/47/17 (twenty-fifth session) Volume XXIII: 1992 Part one, A 

A/48/17 (twenty-sixth session) Volume XXIV: 1993 Part one, A 

A/49/17 (twenty-seventh session) Volume XXV: 1994 Part one, A 

A/50/17 (twenty-eighth session) Volume XXVI: 1995 Part one, A 

A/51/17 (twenty-ninth session) Volume XXVII: 1996 Part one, A 

A/52/17 (thirtieth session) Volume XXVIII: 1997 Part one, A 

A/53/17 (thirty-first session) Volume XXIX: 1998 Part one, A 
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Document symbol Volume, year Part, chapter 

A/54/17 (thirty-second session) Volume XXX: 1999 Part one, A 

A/55/17 (thirty-third session) Volume XXXI: 2000 Part one, A 

A/56/17 (thirty-fourth session) Volume XXXII: 2001 Part one, A 

A/57/17 (thirty-fifth session) Volume XXXIII: 2002 Part one, A 

A/58/17 (thirty-sixth session) Volume XXXIV: 2003 Part one, A 

A//59/17 (thirty-seventh session) Volume XXXV: 2004 Part one, A 

A/60/17 (thirty-eighth session) Volume XXXVI: 2005 Part one, A 

A/61/17 (thirty-ninth session) Volume XXXVII:2006 Part one, A  

A/62/17 (fortieth session) Volume XXXVIII:2007 Part one, A  

A/63/17 (fortieth-first session) Volume XXXIX:2008 Part one, A 

2.  Resolutions of the General Assembly 

2102 (XX) Volume I: 1968-1970 Part one, II, A 

2205 (XXI) Volume I: 1968-1970 Part one, II, E 

2421 (XXIII) Volume I: 1968-1970 Part two, I, B, 3 

2502 (XXIV) Volume I: 1968-1970 Part two, II, B, 3 

2635 (XXV) Volume II: 1971 Part one, I, C 

2766 (XXVI) Volume III: 1972 Part one, I, C 

2928 (XXVII) Volume IV: 1973 Part one, I, C 

2929 (XXVII) Volume IV: 1973 Part one, I, C 

3104 (XXVIII) Volume V: 1974 Part one, I, C 

3108 (XXVIII) Volume V: 1974 Part one, I, C 

3316 (XXIX) Volume VI: 1975 Part one, I, C 

3317 (XXIX) Volume VI: 1975 Part three, I, B 

3494 (XXX) Volume VII: 1976 Part one, I, C 

31/98 Volume VIII: 1977 Part one, I, C 

31/99 Volume VIII: 1977 Part one, I, C 

31/100 Volume XIII: 1977 Part one, I, C 

32/145 Volume IX: 1978 Part one, I, C 

32/438 Volume IX: 1978 Part one, I, C 

33/92 Volume X: 1979 Part one, I, B 

33/93 Volume X: 1979 Part one, I, C 

34/143 Volume XI: 1980 Part one, I, C 
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34/150 Volume XI: 1980 Part three, III 

35/166 Volume XI: 1980 Part three, III 

35/51 Volume XI: 1980 Part one, II, D 

35/52 Volume XI: 1980 Part one, II, D 

36/32 Volume XII: 1981 Part one, D 

36/107 Volume XII: 1981 Part three, I 

36/111 Volume XII: 1981 Part three, II 

37/103 Volume XIII: 1982 Part three, III 

37/106 Volume XIII: 1982 Part one, D 

37/107 Volume XIII: 1982 Part one, D 

38/128 Volume XIV: 1983 Part three, III 

38/134 Volume XIV: 1983 Part one, D 

38/135 Volume XIV: 1983 Part one, D 

39/82 Volume XV: 1984 Part one, D 

40/71 Volume XVI: 1985 Part one, D 

40/72 Volume XVI: 1985 Part one, D 

41/77 Volume XVII: 1986 Part one, D 

42/152 Volume XVIII: 1987 Part one, D 

42/153 Volume XVIII: 1987 Part one, E 

43/165 and annex Volume XIX: 1988 Part one, D 

43/166 Volume XIX: 1988 Part one, E 

44/33 Volume XX: 1989 Part one, E 

45/42 Volume XXI: 1990 Part one, D 

46/56 Volume XXII: 1991 Part one, D 

47/34 Volume XXIII: 1992 Part one, D 

48/32 Volume XXIV: 1993 Part one, D 

48/33 Volume XXIV: 1993 Part one, D 

48/34 Volume XXIV: 1993 Part one, D 

49/54 Volume XXV: 1994 Part one, D 

49/55 Volume XXV: 1994 Part one, D 

50/47 Volume XXVI: 1995 Part one, D 

51/161 Volume XXVII: 1996 Part one, D 
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51/162 Volume XXVII: 1996 Part one, D 

52/157 Volume XXVIII: 1997 Part one, D 

52/158 Volume XXVIII: 1997 Part one, D 

53/103 Volume XXIX: 1998 Part one, D 

54/103 Volume XXX: 1999 Part one, D 

55/151 Volume XXXI: 2000 Part one, D 

56/79 Volume XXXII: 2001 Part one, D 

56/80 Volume XXXII: 2001 Part one, D 

56/81 Volume XXXII: 2001 Part one, D 

57/17 Volume XXXIII: 2002 Part one, D 

57/18 Volume XXXIII: 2002 Part one, D 

57/19 Volume XXXIII: 2002 Part one, D 

57/20 Volume XXXIII: 2002 Part one, D 

58/75 Volume XXXIV: 2003 Part one, D 

58/76 Volume XXXIV: 2003 Part one, D 

59/39 Volume XXXV: 2004 Part one, D 

59/40 Volume XXXV: 2004 Part one, D 

61/32 Volume XXXVII: 2006 Part one, D 

60/33 Volume XXXVII: 2006 Part one, D 

62/64 Volume XXXVIII: 2007 Part one, D 

62/65 Volume XXXVIII: 2007 Part one, D 

62/70 Volume XXXVIII: 2007 Part one, D 

63/120 Volume XXXIX: 2008 Part one, D 

63/121 Volume XXXIX: 2008 Part one, D 

63/123 Volume XXXIX: 2008 Part one, D 

63/128 Volume XXXIX: 2008 Part one, D 

3.  Reports of the Sixth Committee 

A/5728 Volume I: 1968-1970 Part one, I, A 

A/6396 Volume I: 1968-1970 Part one, II, B 

A/6594 Volume I: 1968-1970 Part one, II, D 

A/7408 Volume I: 1968-1970 Part two, I, B, 2 

A/7747 Volume I: 1968-1970 Part two, II, B, 2 
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A/8146 Volume II: 1971 Part one, I, B 

A/8506 Volume III: 1972 Part one, I, B 

A/8896 Volume IV: 1973 Part one, I, B 

A/9408 Volume V: 1974 Part one, I, B 

A/9920 Volume VI: 1975 Part one, I, B 

A/9711 Volume VI: 1975 Part three, I, A 

A/10420 Volume VII: 1976 Part one, I, B 

A/31/390 Volume VIII: 1977 Part one, I, B 

A/32/402 Volume IX: 1978 Part one, I, B 

A/33/349 Volume X: 1979 Part one, I, B 

A/34/780 Volume XI: 1980 Part one, I, B 

A/35/627 Volume XI: 1980 Part one, II, C 

A/36/669 Volume XII: 1981 Part one, C 

A/37/620 Volume XIII: 1982 Part one, C 

A/38/667 Volume XIV: 1983 Part one, C 

A/39/698 Volume XV: 1984 Part one, C 

A/40/935 Volume XVI: 1985 Part one, C 

A/41/861 Volume XVII: 1986 Part one, C 

A/42/836 Volume XVIII: 1987 Part one, C 

A/43/820 Volume XIX: 1988 Part one, C 

A/C.6/43/L.2  Volume XIX: 1988 Part three, II, A 

A/43/405 and Add.1-3 Volume XIX: 1988 Part three, II, B 

A/44/453 and Add.1 Volume XX: 1989 Part one, C 

A/44/723 Volume XX: 1989 Part one, D 

A/45/736 Volume XXI: 1990 Part one, C 

A/46/688 Volume XXII: 1991 Part one, C 

A/47/586 Volume XXIII: 1992 Part one, C 

A/48/613 Volume XXIV: 1993 Part one, C 

A/49/739 Volume XXV: 1994 Part one, C 

A/50/640 Volume XXVI: 1995 Part one, C 

A/51/628 Volume XXVII: 1996 Part one, C 

A/52/649 Volume XXVIII: 1997 Part one, C 
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A/53/632 Volume XXIX: 1998 Part one, C 

A/54/611 Volume XXX: 1999 Part one, C 

A/55/608 Volume XXXI: 2000 Part one, C 

A/56/588 Volume XXXII: 2001 Part one, C 

A/57/562 Volume XXXIII 2002 Part one, C 

A/58/513 Volume XXXIV: 2003 Part one, C 

A/59/509 Volume XXXV: 2004 Part one, C 

A/60/515 Volume XXXVI: 2005 Part one, C 

A/61/453 Volume XXXVII: 2006 Part one, C 

A/62/449 Volume XXXVIII: 2007 Part one, C 

A/63/438 Volume XXXIX: 2008 Part one, C 

4.  Extracts from the reports of the Trade and Development Board of the United Nations Conference 
on Trade and Development 

A/7214 Volume I: 1968-1970 Part two, I, B, 1 

A/7616 Volume I: 1968-1970 Part two, II, B, 1 

A/8015/Rev.1 Volume II: 1971 Part one, I, A 

TD/B/C.4/86, annex I Volume II: 1971 Part two, IV 

A/8415/Rev.1 Volume III: 1972 Part one, I, A 

A/8715/Rev.1 Volume IV: 1973 Part one, I, A 

A/9015/Rev.1 Volume V: 1974 Part one, I, A 

A/9615/Rev.1 Volume VI: 1975 Part one, I, A 

A/10015/Rev.1 Volume VII: 1976 Part one, I, A 

TD/B/617 Volume VIII: 1977 Part one, I, A 

TD/B/664 Volume IX: 1978 Part one, I, A 

A/33/15/Vol.II Volume X: 1979 Part one, I, A 

A/34/15/Vol.II Volume XI: 1980 Part one, I, A 

A/35/15/Vol.II Volume XI: 1980 Part one, II, B 

A/36/15/Vol.II Volume XII: 1981 Part one, B 

TD/B/930 Volume XIII: 1982 Part one, B 

TD/B/973 Volume XIV: 1983 Part one, B 

TD/B/1026 Volume XV: 1984 Part one, B 

TD/B/1077 Volume XVI: 1985 Part one, B 
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