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INTRODUcrORY NOTE
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GENERAL A.SSEMBLY RESOLUnONS CONVENING·
THE CONFERENCE

~.,

1. Resolution 2929 (XXVll). United Nations
Conference on Prescription (Limitation) in
the International Sale of Goods

The General Assembly,
Having considered chapter U of the report of the

United Nations Commission on International Trade
Law on the work of its fifth session.' which contains
draft articles for a convention on prescription (limita
tion) in the international sale of goods,

Recalling its resolution 2205 (XXI) of 17 Decem
ber 1966 by which it established the United Nations
Commission on International Trade Law and defined
the object and terms of reference of the Commission,

Noting that at its fourth and fifth sessions, held in
1971 and 1972, the United Nations Commission on
International Trade Law" in the light of observations
and comments submitted by Governments, considered
and revised provisional draft articles on prescription
(limitation) in the international sale of goods that had
been prepared by the Commission's Working Group
on Time-Limits and Limitations (Prescription) in the
International Sale of Goods, and that the Commission
at its fifth session, approved the draft articles as set
forth in paragraph 21 of its report,

Bearing in mind that the United Nations Commission
on International Trade Law at its fifth session recom
mended that the General Assembly should convene an
international conference of plenipotentiaries to conclude
on the basis of the draft articles adopted by the Com~
mission," a convention on prescription (limitation) in
the international sale of goods,

Convinced that conflicts and divergencies among the
existing national rules governing prescription (limita
tion) in the international sale of goods constitute
obstacles to the development of world trade and that
the harmonization and unification of such rules would
promote the flow of world trade,

1. Expresses its appreciation to the United Nations
Commission on International Trade Law for its valuable
work on prescription in the international sale of goods;

2. Decides that an international conference of pleni
potentiaries shall be convened in 1974" in New York
or at any other suitable place for which the Secretary
General receives an invitation, to consider the question
of prescription (limitation) in the international sale of
goods and to embody the results of its work in an inter
national convention and such other instruments as it
may deem appropriate;

3. Further decides to consider at its twenty-eighth
session any other matters requiring decision in con
-nexion with the conference and to include in the pro
visional agenda of that session an item entitled "United
Nations Conference on Prescription (Limitation) in the
International Sale of Goods";

1 Official Records of the General Assembly. Twenty-seventh
Session. Supplement No. 17.

2 Ibid., para. 20.

ix

4. Refers to the conference the draft artlclescon
tained in chapter II of the report of the United Nations
Commission on 'International Trade Law on the work
of its fifth session, together with the commentary thereon
and the analytical compilation of comments and pro
posals to be prepared by the Secretary-General pursuant
to the decision of the Commission," as the basis for
consideration by the conference.

2091st plenary meeting
28 November 1972

2. Resolution 3104 (XXVllI). United Nations
Conference on Prescription (Limitation) in the
International Sale of Goods

The General Assembly,
Recalling its resolution 2929 (XXVII) of 28 Novem

ber 1972 by which it decided that an international
conference of plenipotentiaries should be convened in
1974 to consider the question of prescription (limita
tion) in the international sale of goods and to embody
the results of its work in an international convention
and such other instruments as it may deem appropriate,

Recalling further that, in the foregoing resolution, it
referred to the conference, as the basis for its consi
deration" the draft convention on prescription (limita
tion) in the international sale of goods as contained
in chapter II of the report of the United Nations
Commission on International Trade Law on the work
of its fifth session," together with the commentary
thereon and such comments and proposals .as may
be submitted by Governments and interested interna
tional organizations,

Reaffirming the conviction, expressed in the foregoing
resolution, that the harmonization and unification of
national rules governing prescription (limitation) in the
international sale of goods would contribute to the
removal of obstacles to the development of world trade,

Requests the Secretary-General:
(a) To convene the United Nations Conference on

Prescription (Limitation) in the International Sale of
Goods at United Nations Headquarters, New YorK,
from 20 May to 14 June 1974;

(b) To provide summary records of the proceedings
of the plenary meetings of the Conference and of
meetings of committees of the whole which the Con
ference may wish to establish;

(c) To invite, in full compliance with General Assem
bly resolution 2758 (XXVI) of 25 October 1971,
States Members of the United Nations or members of
specialized agencies or the International Atomic Energy
Agency and States parties to the Statute of the Inter
national Court of Justice, as well as the following State
to participate in the Conference: Democratic Republic
of Viet-Nam;

Slbid., paras. 21 and 22.
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(d) To invite interested specialized agencies and
international organizations, and the United Nations
Council for Namibia to attend the Conference as
observers; .

(e) To draw the attention of the States and other
participants, referred to in paragraphs (c) and (d)
above, to the desirability of appointing as their repre
sentatives persons especially competent in the field to
be considered;

(f) To place before the Conference all relevant
documentation and recommendations relating to meth
ods of work and procedure, and to arrange for adequate
staff and facilities required for the Conference;

(g) To report on the results achieved by the Con
ference to the General Assembly at its twenty-ninth
session.

2197th plenary meeting
12 December 1973
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AGENDA*

1. Opening of the Conference

2. Election of the President

3. Adoption of the agenda

4. Adoption of the rules of procedure

5. Election of Vice-Presidents of the Conference and of a Chairman of each
of the Main Committees

6. Credentials of representatives to the Conference:
(a) Appointment of the Credentials Committee
(b) Report of the Credentials Committee

7. Appointment of members of the Drafting Committee

i-B. Organization of work

9. Consideration of the question of prescription (limitation) in the international
sale of goods in accordance with General Assembly resolutions 2929 (XXVII)
and 3104 (XXVII!I)

10. Adoption of a convention and other instruments deemed appropriate, and of
the Final Act of the Conference

11. Signature of the Final Act and of the convention and other instruments

* As adopted by the Conference at its 2nd plenary meeting,



RULES OF PROCEDURE*

CHAPTER I

Representation and credentials

Composition of delegations
Rule 1

The delegation of each State participating in the Con
ference shall consist of accredited representatives and
such alternate representatives and advisers as may be
required.

Alternates or advisers
Rule 2

An alternate representative or an adviser may act as
a representative upon designation by the chairman of
the delegation.

Submission of credentials
Rule 3

The credentials of representatives and the names of
alternate representatives and advisers shall be submitted
to the Executive Secretary of the Conference if possible
not later than 24 hours after the opening of the Con
ference., Any later change in the composition of delega
tions shall also be submitted to the Executive Secretary.
The credentials shall be issued either by the Head of
State or Government, or by the Minister for Foreign
Affairs. '

Credentials Committee
Rule 4

A Credentials.Committee shall be appointed at the
beginning of the Conference. [t shall consist of nine
members, who shall be appointed by the Conference
on, the proposal of the President. The Committee shall
elect a chairman. It shall examine the credentials of
representatives and report to the Conference without
delay.

Provisional participation in the Conference

Rule 5
Pending a decision, of the Conference upon their

credentials, representatives shall be entitled provision
ally to participate in the Conference.

CHAPTER U:

Officers

ElectionS'
Rule 6
- 'The Conference shall elect a President and 22 Vice
Presidents and a Chairman of' each of the two Main
Committees provided for in rule 46. The Conference

'* As adopted by the CoIllference at its 2nd plenary meeting
and circulated as document (A/CONE63/8). The text is the
same as theprovisionary rules of procedure (A/CONF.6312
and Corr.I and 2, except for some modifications adopted at the
2nd plenary meeting,

may also elect such other officers as it deems necessary
for the performance of its functions.

President

Rule 7
The 'President shall preside at the plenary meetings

of the Conference.

Rule 8
The President, in the exercise of his functions,

remains under the authority of the Conference.

Acting President
Rule 9

If the President is absent from a meeting or any part
thereof, he shall appoint one of the Vice...Presidents to
take his place.

Rule 10
A Vice-President acting as President shall have the

same powers and duties as the President.

Replacement of the President

Rule 11
If the President is unable to perform his functions,

a new President sball be elected.

The President shall not vote
Rule 12

The President, or Vice-President acting as President,
shall not vote in the Conference, but shall appoint
another 'member of his delegation to, vote in his place.

CHAPTER1H

General Committee

Composition
Rule 13

There shall be a General Committee of 25 members.
which shall consist of the President and Vice-Presidents
of the Conference and the Chairmen of the two Main
Committees. The President of the Conference or" in his
absence, one of, the Vice",Presidents designated by him,
shall. serve as Chairman of the General, Committee.

Substitute members
Rule 14

If any member of the General Committee is unable
to attend a meeting of that Committee, he may designate
a member of his delegatioIito sit and vote in his place.

Functions
Rule 15

The General Co~ttee shall assist the President in
the general conduct of the business of the Conference
and, subject to the decisions of the Conference, shall
ensure the co-ordinati<:m of its work.

::dii
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Precedence

Time-limit on speeches

Closure of debate

Adjournment of debate

Rule 24
During the course of a debate the President may

announce the list of speakers and, with the consent of
the Conference, declare the list closed. He may, how
ever, accord the right of reply to any representative if
a speech delivered after he has declared the list closed
makes this desirable.

Rule 26
A representative may at any time move the closure

of the debate on the question under discussion, whether
or not any other representative has signified his wish to
speak. Permission to speak on the closure of the debate
shall be accorded only to two speakers opposing the
closure, after which the motion shall be immediately
put to the vote. If the Conference is in favour of the
closure, the President shall declare the closure of the
debate. The President may limit the time to be allowed
to speakers under this rule.

Rule 25

During the discussion of any matter, a representative
may move the adjournment of the debate on the ques
tion under discussion. In addition to the proposer of
the motion, two representatives may speak in favour
of, and two against, the motion, after which the motion
shall be immediately put to the vote. The President
may limit the time to be allowed to speakers under
this rule.

Rule 23
The Conference may limit the time to be allotted

to each speaker and the number of times eachrepre
sentative may speak on any question. When a repre
sentative has spoken beyond his allotted time, the
President shall call him to order without delay.

Closing of list of speakers

Rule 22
During the discussion of any matter, a r~presentative

may rise to a l?oint of o!der, and the po~nt of .order
shall be immediately decided by the President ID ~c

cordance with the rules of procedure. A representative
may appeal against the ruling of the President. The
appeal shall be immediately put to the vote and the
President's ruling shall stand unless the appeal is ap
proved by a majority of the representatives present
and voting. A representative rising to a point of order
may not speak on the substance of the matter under
discussion.

Rule 21
The Chairman or Rapporteur of a committee, or the

representative of a sub-committee or working group,
may be accorded p~eceden~e for the p~rpose o~ ex
plaining the conclusion amved at by his comnuttee,
sub-committee or working group.

Points of order

Secretariat

CHAPTEA IV their desire to speak. The Secretariat shall be in charge
of drawing up a list of such speakers. The President
may call a speaker to order if his remarks are not rele
vant to the subject under discussion.

CHAPTER V
Conduct of business

Quorum

Statements by the Secretariat

General powers of the President

Rule 18
The President may declare a meeting open and permit

the debate to proceed when representatives of at least
one third of the States participating in the Conference
are present. The presence of representatives of a
majority of such States shall be required for any de
cision to be taken.

Speeches
Rule 20

No person may address the Conference without
having previously obtained the permission of the Pres
ident. Subject to rules 21 and 22, the President shall
call upon speakers in the order in which they signify

Rule 17
The Secretary-General or any member of the staff

designated for that purpose may at any time make either
oral or written statements concerning any question under
consideration.

Rule 19

In addition to exercising the powers conferred upon
him elsewhere by these rules" the President shall declare
the opening and closing of each plenary meeting of the
Conference; direct the discussions at such meetings;
accord the right to speak; put questions to the vote
and announce decisions. He shall rule on points of order
and, subject to these rules of procedure, have complete
control of the proceedings and over the maintenance or
order thereat. The President may propose to the Con
ference the time to be allotted to speakers, the limitation
of the number of times each representative may speak
on any question, the closure of the list of speakers or
the closure of the debate. He may also propose the
suspension or the adjournment of the meeting or the
adjournment of the debate on the question under
discussion.

Duties of the Secretary-General and the Secretariat
Rule 16

1. The Secretary-General of the Conference shall
be the Secretary-General of the United Nations. He, or
his representative, shall act in that capacity in all
meetings of the Conference and its committees.

2. The Secretary-General shall appoint an Executive
Secretary of the Conference and shall provide and direct
the staff required by the Conference and its committees.

3. The Secretariat shall receive, translate, reproduce
and distribute documents, reports and resolutions of the
Conference; interpret speeches made at the meetings;
prepare and circulate records of the public meetings;
have responsibility for the custody and preservation of
the documents in the archives of the United Nations;
and, generally, perform all other work which the Con
ference may require.
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Suspension or adjournment of the meeting
Rule 27

During the discussion of any matter, a representative
may move the suspension or the adjournment of the
meeting. Such motions shall not be debated, but shall
be immediately put to the vote. The President may
limit the time to be allowed to the speaker moving the
suspension or adjournment.

Order of procedural motions
Rule 28

Subject to rule 22, the following motions shall have
precedence in the following order over all the proposals
or motions before the meeting:

(a) To suspend the meeting;
(b) To adjourn the meeting;
(c) To adjourn the debate on the question under

discussion;
(d) To close the debate on the question under dis

cussion.

Terms of reference
Rule 29

1. The Conference shall consider the question of
prescription (limitation) in the international sale of
goods and embody the results of its work in an inter
national convention and such other instruments as it
may deem appropriate.

2. The basis for consideration by the Conference
shall be the draft articles on prescription (limitation)
in the international sale of goods as contained in
chapter II of the report of the United Nations Com
mission on International Trade Law on the work of its
fifth session,1 together with the commentary thereupon»
and the analytical compilation by the Secretary-General
of comments and proposals by Governments and by
interested international organizations."

Other proposals and amendments

Rule 30
Other proposals and amendments thereto shall nor

mally be introduced in writing and handed to the Ex
ecutive Secretary of the Conference, who shall circulate
copies to the delegations. As a general rule, no pro
posal shall be discussed or put to the vote at any meet
ing of the Conference unless copies of it have been
circulated to all delegations not later than the day
preceding the meeting. The President may, however,
permit the discussion and consideration of amend
ments, or motions as to procedure, even though these
amendments and motions have not been circulated or
have only been circulated the same day.

lA/CONF;63/4 reproduces the draft articles set forth in
chapter n of the report of the United Nations Commission on
International Trade Law on the work of its fifth session, Official
Records of the General Assembly, Twenty-seventh Session,
Supplement No. 17 (A/8717) , para. 21. Draft articles 37
through 46 were not considered by the Commission and it was
agreed that they should be submitted for consideration to the
Conference; ibid., para. 22. See also General Assembly resolu
tion 2929 (XXV:Il), para. 4 and General Assembly resolution
3104 (XXVIII).

2 A/CONF.63/S, reproducing the content of document AI
CN.9173.

8 A/CONF.63/6.

Decisions on competence

Rule 31
Subject to rule 22, any motion calling for a decision

on the competence of the Conference to discuss any
matter or to adopt a proposal or an amendment sub
mitted to it shall be put to the vote before the matter
is discussed or a vote is taken on the proposal or
amendment in question.

Withdrawal of motions

Rule 32
A .motion may be withdrawn by its proposer at any

time before voting on it has commenced, provided that
the motion has not been amended. A motion which
has thus been withdrawn may be reintroduced by any
representative.

Reconsideration of proposals
Rule 33

When a proposal has been adopted or rejected it
may not be reconsidered unless the Conference, by a
two-thirds majority of the representatives present and
voting, so decides. Permission to speak on the motion
to reconsider shall be accorded only to two speakers
opposing the motion, after which it shall be immedi
ately put to the vote.

CHAPTER ViI

Voting

Voting rights

Rule 34
Each State represented at the Conference shall have

one vote.

Required majority

Rule 35
1. Decisions of the Conference on all matters of

substance shall be taken by a two-thirds majority of
the representatives present and voting.

2. Decisions of the Conference on matters of pro
cedure shall be taken by a majority of the representa
tives present and voting.

Meaning of the expression "representatives present
and voting"

Rule 36
For the purpose of these rules, the expression "rep

resentatives present and voting" means representatives
present and casting an affirmative or negative vote.
Representatives who abstain from voting shall be con
sidered as not voting.

Method of voting

Rule 37
1. The Conference shall normally vote by show of

hands or by standing, but any representative may re
quest a roll-call. The roll-call shall be taken. in the
English alphabetical order of the names of the States
participating in the Conference, beginning with the
delegation whose name is drawn by lot by the President.
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2. When the Conference votes by mechanical means,
a non-recorded vote shall replace a vote by show of
hands or by standing and a recorded vote shall replace
a roll-call vote. Any representative may requesta re
corded vote. In the case of a recorded vote, the Con
ference shall, unless a representative requests otherwise,
dispense with the. procedure of calling out the names
of the States; nevertheless, the results of the voting shall
be inserted in the record in the same manner as that of
a roll-call vote.

Conduct during voting

Rule 38
After. the President has announced the beginning of

voting, no representative shall interrupt the voting ex
cept oh a point of order in connexion with the. actual
conduct of the voting. The President may permit rep
resentatives to e:xplain their votes,. either before or
after the voting, except when the vote is taken by
secret ballot. The President may limit the time to be
allowed for such explanations.

Division of proposals and amendments

Rule 39
A representative may move that parts of a proposal

or an amendment shall be voted on separately. If ob
jection is made to the request for division, the motion
for division shall be voted upon. If the motion for
division is carried, those parts of the proposal or
amendment which are subsequently approved shall be
put to the vote as a whole. If all operative parts of the
proposal or of the amendment have been rejected, the
proposal or the amendment shall be considered to have
been rejected as a whole.

Voting on amendments

Rule 40

When an amendment is moved to a proposal, the
amendment shall be voted on first. When two or more
amendments are moved to a proposal, the Conference
shall first vote on the amendment furthest removed in
substance from the original proposal and then on the
amendment next furthest removed therefrom, and so
on until all the amendments have been put to the vote.
Where, however, the adoption of one amendment
necessarily implies the rejection of another amendment,
the latter amendment shall not be put to the vote. If
one .or more amendments are adopted, the amended
proposal shall then be voted upon. A motion is con
sidered an amendment to a proposal if it merely adds
to, deletes from or revises part of that proposal.

Voting on proposals
Rule 41

If two or more proposals relate to the same ques
tion, the Conference shall, unless it decides otherwise,
vote on the proposals in the order in which they have
been submitted.

Elections
Rule 42

All elections shall be held by secret ballot unless
otherwise decided by the Conference.

Rule 43
1. If, when one person or one delegation is to be

elected, no candidate obtains in the. first ballot a ma
jority of the representatives present ll!ld voting,. a
second ballot restricted to the two candidates obtain
ing . the largest number of votes shall be taken. If in
the second ballot the votes are equally divided, .the
President shall decide between the candidates by draw
ing lots.

2. In the case of a tie in the first ballot among
three or more candidates obtaining the largest number
of votes, a second ballot shall be held. If a tie results
among-more than two candidates, the number shall
be reduced to two by lot and the balloting, restricted
to them, shall continue in accordance with the preced
ing paragraph.

Rule 44
When two or more elective places are to be filled

at one time under the same conditions, those candi
dates, in a number not exceeding the number of places
to be filled, obtaining in the first ballot • the largest
number of votes and a majority of the votes of the
representatives present and voting, shall be elected. If
the number of candidates obtaining such majority is
less than the number of places to be filled, there shall
be additional .ballots to fill the remaining places, the
voting being restricted to the candidates obtaining the
largest number of votes in the previous ballot, to
a number not more than twice the places remaining
to be filled; provided that, after the third inconclusive
ballot, votes may be cast for any eligible person or
delegation. If three such unrestricted ballots are in
conclusive, the next three ballots shall be restricted to
the candidates who obtained the greatest number of
votes in the third of the unrestricted ballots, to a num
ber not more than twice the places remaining to be
filled, and the following three ballots thereafter shall
be unrestricted, and so on until all the places have been
filled.

Equally divided votes
Rule 45

If a vote is equally divided on matters other than
elections, the proposal shall be regarded as rejected.

CHAPTER VII

Committees

Main Committees
Rule 46

1. The Conference shall establish two Main Com
mittees (the "First Committee" and the "Second Com
mittee" ). All participants in the Conference may par
ticipate in the work of the Main Committees. The Con
ference shall determine the matters to be considered
by each such Committee and may authorize the Gen
eral Committee, upon the request of the Chairman of a
Main Committee, to adjust the allocation of work be
tween the Main Committees.

2. Each Main Committee may set up sub-commit
tees or working groups.

Drafting Committee
Rule 47

1. The Conference shall appoint, on the proposal
of the General Committee, a Drafting Committee,
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Summary records

Interpretation from other languages

Rule 52

Any representative may make a speech in a lan
guage other than a language of the Conference. In this
case he shall himself provide for interpretation into
one of the languages of the Conference and interpreta
tion into the other such languages by the interpreters
of the Secretariat may be based on the interpretation
given in the first such language.

CHAPTER IX

Public and private meetings

Plenary meetings and meetings of committees

Rule 54

The plenary meetings, of the Conference. and the
meetings of the Main Committees shall be held in pub
lic unless the body concerned decides otherwise. As a
general rule, meetings of the other Committees and
of any sub-committee or working group. shall be held
in private.

Rule 53

1. Summary records of the plenary meetings of the
Conference and of the meetings of the Main Commit
tees shall be kept in the languages of the Conference.
They shall be sent in provisional form as Soon aspos
sible to all representatives, who shall inform the Secre
tariat within five working days after the circulation of
the .summary record of any changes they wish to have
made.

2. The Secretariat shall make sound recordings of
meetings of the Conference and the Main Committees.

Officers

CHAPTER VHI

Languages .. and records

Languages of the Conference
Rule 50.

Chinese, English, French, Russian and Spanish shall
be the languages of the Conference.

Rule 48
Except in the cases of the Chairmen of the Main

Committees, each committee, sub-committee and work
ing group shall. elect its own officers. Each Main Com
mittee shall elect three Vice-Chairmen and a Rap
porteur.

Officers, conduct of business and voting in committees
Rule 49

The rules contained in chapters H, V and VI above
shall be applicable, mutatis mutandis, to the proceed
ings of committees, sub-committees and working
groups, except that:

(a) Subject to rule 33, all decisions shall be taken
by a majority of the representatives present and vot
ing, and,

(b) The chairmen of the Drafting Committee, the
Credentials Committee and the General Committee
and the chairmen of sub-committees and working
groups may exercise the right to vote.

which shall consist of not more than 15 members. In Interpretation from langlUlges of the Conference
proposing the members of the Drafting Committee, the
General Committee shall take into account the desir- Rule 51
ability that the Drafting COIJl?littee be c~mposed of Speeches made in any of the languages of the Con-
persons who are conversant with the technical aspects ference shall be interpreted into the other languages.
of the subject-matter under consideration by the Con-
ference and shall also ensure that the languages of the
Conference be adequately represented in this Com
mittee.

2. The Drafting Committee shall, at the request of
the Conference or of a Main Committee, prepare draft
'articles •• and shall co-ordinate the drafting of all texts.
It shall report as appropriate either to the Conference
or to a Main Committee.
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PROPOSALS, REPOltTS AND OTHER DOCUMENTS

A. REPORT OF THE CREDENTIALS COMMITIEE

Document A./CONF.63/13

1. At its 2nd plenary meeting. held on 21 May
1974, the Conference, in accordance with rule 4 of its
rules of procedure, appointed a Credentials Committee
composed of the following States: Brazil, Ghana,
Greece (later replaced by Netherlands), Japan, Mon
golia, Nicaragua, Union of Soviet Socialist Republics,
United Republic of Tanzania and United States of
America.

2. On 10 June 1974, the Credentials Committee
held a meeting attended by the representatives of
Brazil, JapancMongolia, the Netherlands, Nicaragua,
the Union of Soviet Socialist Republics, the United
Republic of Tanzania and the United States of Amer-.
ica. Mr. Jose Zelaya (Nicaragua) was unanimously
elected Chairman.

3. The Committee had before it 'a memorandum
by the Executive Secretary of the Conference stating
that, as at 10 June 1974:

(a) Formal credentials in due form under rule 3
of the rules of procedure had been submitted to the
Executive Secretary of the Conference by the repre
sentatives of the following 44 States: Australia, Austria,
Belgium, Brazil, Bulgaria, Byelorussian Soviet Socialist
Republic, Canada, Colombia, Cyprus, Czechoslovakia,
Democratic People's Republic of Korea, Denmark,
Finland, France, German Democratic Republic, Ger
many (Federal Republic of),. Ghana, Guatemala,
Guyana, Holy .. See, Hungary, India, Iraq, Ireland,
Japan, Mexico, Mongolia, Netherlands, Nicaragua,
Nigeria, Norway, Philippines, Poland, Qatar, Singapore,
Spain, Switzerland, Thailand, Ukrainian Soviet Socialist
Republic, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireland, United
States of America, Yugoslavia and Zaire;

(b) The lists of representatives of the following 19
States had been communicated to the Executive Secre
tary by notes verbales or letters from the Permanent
Representatives or Permanent Missions concerned:
Algeria, Barbados, Costa Rica, Cuba, Ecuador, Egypt,
El Salvador, Greece, Indonesia, Iran, Kenya, Mali,
Morocco, Pakistan, Sierra Leone, Sweden, Syrian Arab
Republic, United Arab Emirates and United Republic
of Cameroon;

(c) The credentials of the representatives of Chile,
Colombia and the Republic of Viet-Nam had been
communicated in the form of cables;

(d) The Governments of the following States had
informed the Executive Secretary that they' would
attend the Conference as observers: Madagascar, Peru
and Romania.
Furthermore, the Chairman stated that, after the mem
orandum had been prepared, the Executive Secretary

3

[Original: French)
'[11 June 1974)

had received the formal credentials in due form of the
representatives of the United Republic of Tanzania.

4. The Chairman proposed that exceptionally ~d
subject to later validation the Committee ~hould, m
order to avoid having to hold a second meetmg at the
end of the Conference, accept in lieu of formal creden
tials in due form the communications mentioned in para
graph 3, subparagraphs (b) and (c), above.

5. The representative of the Union of. Soviet So
cialist Republics objected to the credentials of the
representatives of the Saigon regime because, he stated,
the Saigon authorities could not represent the whole
of South Viet-Nam. As the Paris Agreements showed,
there was also the Government of the Republic of
South Viet-Nam. Moreover, he considered that it was
completely out of order not to have invited the P.rovi
sional Revolutionary Government of the Republic of
South Viet-Nam; that Government should participate
in the Conference on an equal footing.

6. The representative of the United Republic of
Tanzania said that his delegation did not recognize the
so-called Republic of Viet-Nam, which was :only a
puppet regime. His delegation shared the view that t~e
Provisional Revolutionary Government of the Republic
of South Viet-Nam should also have been invited to
participate in the Conference on an equal footing.

7. The representative of Mongolia stated that his
delegation did not recognize the credentials of the
representatives of the Saigon regime, because that .re
gime could not representall the people of South Viet
Nam, He too considered that the Provisional Revolu
tionary Government of the Republic of South Viet
Nam should have been invited to participate in the
Conference.

8. The representative of the United States of Amer
ica pointed ont,that the invi!ation addr~ssed. to the
Republic of VIet-Nam was ID conformity WIth the
relevant provisions of General Assembly resolution
3104 (XXVIII), which mentioned States Members of
the United Nations or members of specialized agencies
and did not include the entity referred to by the rep
resentatives of the Union. of Soviet Socialist Republics,
Mongolia and the United Republic of Tanzania.

9. The Chairman proposed that the Committee
should adopt the following resolution, on. the under
standing that the various views expressed during the
Committee's debate would be included in the report
submitted to the Conference:

"The Credentials Committee,
"Having examined the credentials of the repre

sentatives of all States participating in the United
Nations Conference on Prescription (Limitation) in
the International Saie of Goods,
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"Recalling the various views expressed during the
debate,

"Accepts the credentials of all the representatives
participating in the Conference."

10. After a procedural discussion, the above draft
resolution was adopted without objection.

11. The representatives of the Union of Soviet So
cialist Republics, the United Republic of Tanzania and
Mongolia stated that the adoption of the resolution in
no way modified the position of their respective delega
tions.

12. This report is accordingly submitted to the
plenary meeting of the Conference.

B•.TEXT OF THE DRAFT CONVENTION ON PRESCRIPTION (LIMITATION) IN THE INTERNA.
TIONAL SALE OF GOODS PREPARED BY THE UNITED NATIONS COMMISSION ON INTER.
NATIONAL TRADE LAW*

Document A/CONF;63/4

[Previously published in the report of the. Commissien.
on the work of its fifth session]**

. [Original:· English]
[4 April 1974]
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PART 1. SUBSTANTIVE PROVISIONS

SPHERE OF APPLICATION

Article 1
[Introductory provisions; definitions] ...

1. This Convention shall apply to the limitation of
legal proceedings and to the prescription of the rights
of the buyer and seller against each other relating to
a contract of international sale of goods.

2. This Convention shall not affect a rule of the
applicable law providing a particular time-limit within
which one party is required, as a condition for the
acquisition or exercise of his claim, to give notice to
the other party or perform any act other than the
institution of legal proceedings.

3. In this Convention:
(a) "Buyer" and "seller", or "party", mean persons

who buy or sell, or agree to buy or sell, goods, and
the successors to and assigns of their rights or duties
under the contract of sale;

(b) "Creditor" means a party who asserts a claim,
whether or not such a claim is for a sum of. money;

(c) "Debtor" means a party against whom the
creditor asserts a claim;

(d) "Breach of contract" means the failure of a
party to perform the contract or any performance not
in conformity with the contract;

(e) "Legal proceedings" includes judicial, admin-
istrative and arbitral proceedings; ,

(I) "Person" includes corporation, company, asso
ciation or entity, whether private or public;

(g) "Writing" includes telegram and telex.

Article 2
[Definition of a contract of international sale of goods]

[1. For the purposes of this Convention, a contract
of sale of goods shall be considered international if, at
the time of the conclusion of the contract, the seller
and buyer have their places of business in different
States.]

2. Where a party to' the contract of sale has places
of business in more than one State, his place of business
for the purposes of paragraph (1) of this article and
of article 3 shall be his principal place of business,
unless another place of business has a closer rela
tionship, to the contract and its performance, having
regard to the circumstances known to or contemplated
by the parties at the time of the conclusion of the
contract.

3. Where a party does not have a place of business,
reference shall be made to his habitual residence.

4. Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration.

Article 3
[Application of the Convention]

1. This Convention shall apply only when at the
time of the conclusion of the contract, the seller and
buyer have their places of business in different Con
tracting States.

* Captions were not drafted at the session of the Commission;
they are added for ease of reference and should not be con
sidered as parts of the text of-the draft,

2. Unless otherwise provided herein, this Conven
tion shall apply irrespective of the law which would
otherwise be applicable by virtue of the rules of private
international law.

3. This Convention shall not apply when the parties
have validly chosen the law of a non-Contracting
State.

Article 4
[Exclusion of certain sales and types of goods]

This Convention shall not apply to sales:
(a) Of goods of a kind and in a quantity ordinarily

bought by an individual for personal, family or house
hold use, unless the fact that the goods are bought for
a different use appears from the contract or from any
dealings 'between, or from information disclosed by,
the parties at any time before or at the conclusion of
the contract;

(b) By auction;
(c) On execution or otherwise by authority of law;
{d) Of stocks, shares, investment securities, nego-

tiable instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.

Article 5
[Exclusion of certain claims]

This Convention shall not a.pply to claims based
upon:

(a) Death of, or personal injury tO,any person;
(b) Nuclear damage caused by the goods sold;
(c) A lien.. mortgage or other security' interest in

property;
(d) A judgement or award made in legal pro

ceedings;
(e) A document on which direct enforcement or

execution can be obtained in .accordance with the law
of the place where such enforcement or, execution is
sought;

(I) A bill of exchange, cheque or promissory note.

Article 6
[Mixed contracts]

1. This Convention shall not apply to contracts in
which the preponderant part of the obligations of. the
seller consists in the supply of labour or other services,

2. Contracts for the supply of goods to be manu
factured or produced shall be considered to be sales
within the meaning of this Convention, unless the party
who orders the goods undertakes to supply a sub
stantial part of the materials necessary for such manu
facture or production.

Article 7
[Interpretation to promote uniformity]

In interpreting 'and applying the provisions of this
Convention regard shall be had to its international
character '~d to the need to promote uniformity in
its interpretation and application.
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THE DURATION AND COMMBNCEMENT OF
THE LIMITATION PERIOD

Article 8
[Length of the [imitation period]

Subject to the provisions of article 10, the limitation
period shall be four years. .

Article 9
[Basic rule on commencement of' the period]

1. Subject to the provisions of articles 10 and 11,
the limitation period shall. commence on the date on
which the claim becomes due.

2. In respect. of a claim based on fraud committed
before or at the time of the conclusion of the contract,
the claim shall, for the purpose of paragraph (1) of
this article, be deemed to become due on the date on
which the fraud was or reasonably could have been
discovered.

3. In respect of a claim arising from a breach of the.
contract, the claim shall, for the purpose of para
graph (l) of this article, be deemed to become due on
the date on which such breach occurs. Where one party
is required, as a condition for the acquisition or exer
cise of such a claim, to give notice to the. other party,
the commencement of the limitation period shall not
be postponed by reason of such requirement of notice.

Article 10
[Claims based on non-confonnity of the goods;

express undertaking]

1. The 1imitationperiod in respect of a .claim
arising from a defect or lack of conformity which could
be discovered when the goods are handed over to the
buyer shall be two years from the date on which the
goods are actually handed over to him.

2. The limitation period in respect of a claim
arising from a defect or Jack of conformity which could
not be discovered when the goods are handed over to
the buyer shall be two years from the date on which
the defect or lack of conformity is or could reasonably
be discovered, provided that the limitation period shall
not extend beyond eight years from the date on which
the goods are actually handed over to the buyer.

3. If the seller gives an express undertaking relating
to the goods, which is stated to have effect for a cer
tain period of time, whether expressed in terms of a
specific period of time or otherwise, the [imitation
period, in respect of. any claim arising from the under
taking, shall commence on the date on which the buyer
discovers or ought to discover the fact on which the
claim is based, but not later than on the date of the
expiration of the period of the undertaking.

Article 11
[Termination .before performance is due;

instalment contracts]

1. If, in circumstances provided for by the law
applicable to the contract, one party is entitled to
declare the contract terminated before the time for
performance is due, and exercises this right, the limita
tion period in respect of a claim based on any such
circumstances shall commence on the date on which
the declaration is made to the other party. If the
contract is not declared to be terminated before per-

formance becomes 'due, the limitation period shall com
mence on the date On 'Which performance is due.

2. The limitation period in respect of a claim arising
out of a breach by one party of a contract for the
delivery of or payment for goods by instalments shall,
in relation to each separate instalment, commence on
the date on which the particular breach occurs: If,
under the law applicable to the contract, one party
is entitled to declare the contract terminated by reason
of such breach, and exercises this right, the limitation
period in respect of all relevant instalments shall com
mence on the date on which the' declaration is made
to the other party.

CESSATION AND EXTENSION OF THE LIMITATION PERIOD

Article 12
[JUdicial proceedings]

1. The limitation period shall cease to run when
the creditor performs •any act which, under. the law
of the jurisdiction where such act is performed, is
recognized as commencing judicial .. proceedings against
the debtor or as asserting his claim in such proceedings
already instituted against the debtor, for the purpose
of obtaining satisfaction or recognition of his claim.

2. For the purposes of this article, any act per
formed by way ofcounterclaimshaU be deemed to
have been performed on the same date as the act per
formed in relation to the claim against which the
counterclaim is raised.. However, both the claim and
counterclaim shall relate to .a. contract or contracts
concluded in the course of the same transaction.

Article 13
[Arbitral proceedings]

1. Where the parties have agreed to submit to
arbitration, the limitation period shall cease to run
when either party commences arbitral proceedings .in
the manner providedfor in the arbitration agreement
or by the law applicable to that~weement.

2. In the absence of any such provision, arbitral
proceedings shall be deemed to commence on the date
on which a request that the claim in dispute be re
ferred to, arbitration is delivered at the habitual resi
dence or place of business of the other party or, if he
has no such residence or place of business, then at his
last known residence or place of business.

3. The provisions of this. article shall apply. not
withstanding any term in the arbitration agreement to
the effect that no right shall arise until an arbitration
award has been made.

Article 14
[Legal proceedings arising from death, bankruptcy

or the like]

In any .legal proceedings other than those mentioned
in articles 12 and 13, including legal proceedings com
menced upon the occurrence of:

(a) The death or incapacity of the debtor,
(b) The bankruptcy or insolvency of the debtor, or
(c) The dissolution or liquidation of a corporation,

company, association or entity,
the limitation period shall cease to run when the
creditor asserts his claim in such proceedings for the
purpose of obtaining satisfaction. or recognition of the
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claim, unless the law governing the proceedings pro
vides otherwise.

Article 15
[Proceedings not resulting in a decision on the merits

of the claim]

1. Where a claim has been asserted in legal pro
ceedings within the limitation period in accordance
with articles 12, 13 or 14 but such legal proceedings
have ended without a final decision binding on the
merits of the claim, the Iimitation period shall be
deemed to have continued to run.

2. If, at the time such legal proceedings ended, the
limitation period has expired or has less than one year
to run, the creditor shall be entitled to a period of
one year from the date on which the legal proceedings
ended, unless they have ended because the creditor has
discontinued them or allowed them to lapse.

Article 16
[Proceedings in a different jurisdiction; extension

where foreign judgement is not recognized]

[1. Where a creditor has asserted his claim in legalI
proceedings within the limitation period in accordance
with articles 12, 13 or 14 and has obtained a decision
binding on the merits of his chum in one State, and
where, under the applicable law, he is not precluded
by this decision from asserting his original claim in
legal proceedings in another State, the limitation period
in respect of this claim shall be deemed not to have
ceased running by virtue of articles 12, 13 or 14, and
the creditor shall, in any event, be entitled to an addi
tional period of one year from the date of the decision.

2. If recognition or execution of a decision given
in one State is refused in another State, the limitation
period in respect of the creditor's original claim shall
be deemed not to have ceased running by virtue of
articles 12, 13 or 14, and the creditor shall, in any
event be entitled to an additional period of one year
from the date of the refusal.]

Article 17
[Joint debtors; recourse actions]

[1. Where legal proceedings have been commenced
against one debtor within the limitation period pre
scribed by this Convention, the limitation period shall
cease to run against any other party jointly and sever
ally liable with the debtor, provided that the creditor
informs such party in writing within that period that
the proceedings have been commenced.

2. Where legal proceedings have been commenced
by a subpurchaser against the buyer, the limitation
period prescribed by this Convention shall cease to
run in relation to the buyer's claim over against the
seller, if the buyer informs the seller in writing within
that period that the proceedings have been commenced.

3. In the circumstances mentioned in this article,
the creditor or the buyer must institute legal pro
ceedings against the party jointly or severally liable
or against the seller, either within the limitation period
otherwise provided .by this Convention or within one
year from the date on which the legai proceedings
referred to in paragraphs (l) and (2) commenced,
whichever is the later.]

Article 18
[Recommencement of the period by service of notice]

1. Where the creditor performs, in the State where
the debtor has his place of business and before the
expiration of the limitation period, any act, other than
those acts prescribed in articles 12, 13 and 14, which
under the law of that State has the effect of recom
mencing the original limitation period, a new limitation
period of four years shall commence on the. date pre
scribedby that law, provided that the limitation period
shall not extend beyond the end of four years from
the date on which the period would otherwise have
expired in accordance with articles 8 to 11.

2. If the debtor has places of business in more
than one State, or if he has no place of business, the
provisions of paragraphs (2) and (3) of article 2 shall
apply.

Article 19
[Acknowledgement by debtor]

1. Where the debtor, before the expiration of the
limitation. period, acknowledges in writing his obliga
tion to the creditor, a new limitation period of four
years shall commence to run from the date of such
acknowledgement.

2. Payment of interest or partial performance of an
obligation by the debtor shaal have the same effect as
an acknowledgement under paragraph (1) of this ar
ticle if it can reasonably be inferred from such payment
or performance that the debtor acknowledges that
obligation.

Article 20
[Extension where institution of legal proceedings

prevented]

Where, as a result of a circumstance which is beyond
the control of the creditor and which hecould neither
avoid nor overcome, the creditor has been prevented
from causing the limitation period to cease to run, the
limitation period shall be extended so as not to expire
before the expiration of one year from the date on
which the relevant circumstance ceased to exist. The
limitation period shall in no event be extended beyond
four years from the date on which the period would
otherwise expire in accordance with articles 8 to 11.

MODIFICATION OF THE LIMITATION PERIOD
BY THE PARTIES

Article 21
[Modification by the parties]

1. The limitation period cannot be modified or
affected by any declaration or agreement between the
parties, except in the cases provided for in para
graph (2) of this article.

2. The debtor may at any time during the running
of the limitation period extend the period by a decla
ration in writing to the creditor. This declaration may
be renewed. In no event shall the period of limitation
be extended beyond .the end of four years from the
date on which it would otherwise have expired in
accordance with the provisions of this Convention.

3. The provisions of this article shall not affect the
validity of a clause in the contract of sale whereby the
acquisition or exercise of a claim is dependent upon
the performance by one party of an act other than
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the institution of judicial proceedings within a certain
period of time, provided that such clause is valid under
applicable law.

[LIMIT'OF EXTENSION A1'm MODIFICATION
OF THE LIMITATION PERIOD]

Article 22
[Over-all limitation for bringing legal proceedings]

[Notwithstanding the provisions of articles 12 to 21
of this Convention, noIegal proceedings shallin any
event be brought after the expiration of ten years
firom the date on which the Iimitation period corn
mences to run under articles 9 and 11, or after the
expiration of eight years from the date on which the
limitation period commences to run under article 10.1,

EFFECTS OF THE EXPIRATION OF THE LIMITATION
PERIOD

Article 23
[Who can invoke limitation]

Expiration of the limitation period shall be taken into
consideration in any legal proceedings only at the
request of a party to such proceedings.

Article 24
[Effect of expiration of the period; set-off]

1. Subject to the provisions of article 23 and'of
paragraph (2) of this article, no claim which has
become barred by reason of limitation shall be recog
nized or enforced in any legal proceedings.

2. .Notwithstanding the expiration of the limitation
period, one party may rely on his claim as a defence
or for the purpose of set-offagainst a claim asserted
by the other party, provided that in the latter case
this may only be done:

(a) If both claims relate to a contract or contracts
concluded in the course of the same transaction; or

(b) If the claims could have been set-off at any time
before the date on which the limitation period expired.

Article 25
[Restitution of performance after prescription]

Where the debtor performs his obligation after the
expiration of the limitation period, he shall not thereby
be entitled to recover or in any way claim restitution
of the performance thus made even if he did not know
at the time of such performance that the limitation
period had expired.

Article 26
[Interest on a debt]

The expiration of the limitation period with respect
to a principal debt shall have the same effect with
respeot to an obligation to pay interest on that debt.

CALCULATION OF THE PERIOD

Article.27
[Basic rule]

1. The limitation period shall be calculated in such
a way that it shall expire at the end of the day which
corresponds to the date on which the period com
menced to run. If there is no such corresponding date,

the period shall expire at the end of the last day of
the last calendar month of the limitation period.

2. The limitation period shall be calculated by ref
erence to the calendar of the place where the legal
proceedings are instituted;,

Article 28
[Effect of holiday]

Where the last day of the limitation period falls on
an official holiday or other dies non juridicus preclud
ing the appropriate legal action in the jurisdiction
where the creditor institutes judicial proceedings as en
visaged inarticIe 12 or asserts a claim as envisaged in
article 14,,' the limitation period shall be extended so as
not to expire until the end of the first day following
that official holiday or dies non juridicus on' which
such proceedings could be instituted or on which such
a claim could be asserted in that jurisdiction.

JNTERNATIONALEFFECT

Article 29
[Acts or circumstances to be given international effect]

A Contracting" State shall give effect to acts or cir
cumstances referred to in articles 12, 13, 14, 15, 17
and 18 which take place in another Contracting State,
provided that the creditor has taken all reasonable
steps to ensure that the 'debtor is informed of the rele
vant act or circumstance as soon as possible.

PART IT: IMPLEMENTATION

Article 30
[Implementing legislation]

[Subject to the provisions of article 31, each Con
tracting State shall take such steps as may be neces
sary under its constitution or law to give the provi
sions of Part I of this Convention the force of law
not later than the date of the entry into force of this
Convention in respect of that State.]

Article 31
[Implementing.process in' a federal State]

[In the case of a federal or non-unitary State, the
following provisions shall apply:

(a) With respect to those articles of this Conven
tion that come within the legislative jurisdiction of the
federal authority, the obligations of the federal Gov
ernment shall to this extent be the same as. those of
Contracting States which are not federal States;

(b) With respect, to those articles of this Conven
tion that come within the legislative jurisdiction of
constituent States or provinces which are not, under
the constitutional system of the federation, bound to
take legislative action, the federal Government shall
bring such articles with a favourable recommendation
to the notice of the appropriate authorities of consti
tuent States or provinces at the earliest possible
moment;

(c) A federal State party to this Convention shall,
at the request of any other Contracting Statetrans
mitted through the Secretary-General of the United
Nations, supply a statement of the law and practice
of the federation and its constituent units in regard to
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]

any particular provision of this Convention, showing
the extent to which effect has been given to that pro
vision by legislative or other action.].

Article 32
[Non-applicability as to prior contracts]

Each Contracting State shall apply the. provisions
of this Convention to contracts concluded on or after
tlJ.e date of the entry into force .of this Convention in
respect of that State.

PART Ill: DECLARATIONS AND
RESERVATIONS

Article 33
[Declarations limiting the application of the

Convention]

1. Two or more Contracting States may at any
time declare that contracts of sale between a seller
having a place of business in one of the States and
buyer having a place of business in another of these
States shall not be considered international within the
meaning of article 2 of this Convention, because they
apply the same or closely related legal rules which in
the absence of such a declaration would be governed
by this Convention.

2. .If a party has places of business in more than
one State, or if he has no place of business, the pro
visions of paragraphs (2) and (3) of article 2 shall
apply.

Article 34
[Reservation with respect to actions for annulment of

the contract]

A Contracting State may declare, at the time of the
deposit of its instrument of ratification or accession,
that it will not apply the provisions of this Conven
tion to actions for annulment of the contract.

Article 35
[Reservation with respect to who can invoke limitation]

Any State may declare, at the time of the deposit of
its instrument of ratification or accession to this Con
vention, that it shall not be compelled to apply the pro
visions of article 23 of this Convention.

Article 36
[Relationship with conventions containing limitation
provisions in respect of international sale of goods]

1. This Convention shall not prevail over conven
tions already entered into or which may be entered
into, and which contain provisions concerning limita
tion of legal proceedings or prescription of' rights in
respect of international sales, provided that the seller
and buyer have their places of business in States parties
to such a Convention.

2. :If a party has places of business in more than
one State, or if he has no place of business, the pro
visions of paragraphs (2) and (3) of article 2 shall
apply.

• • •

FORMAL AND FINAL CLAUSES NOT
CONSIDERED BY THE COMMISSION

The following articles were .not considered by the
Commission and it was agreed that. 'they should be
submitted for consideration to the proposed Interna
tional Conference of Plenipotentiaries.

Article 37
[Reservations]

No reservation other than those made in accordance
with articles 33 to 35 shall be permitted.

Article 38
[Declaration and withdrawal of reservations]

1. Declarations made under articles 33 to 35 of this
Convention shall be addressed to the Secretary-General
of the United Nations. They shall take effect [three
months] after the date of their receipt by the Secretary
General or. if at the end of this period this Convention
has not yet entered into force in respect of the State
concerned, at the date of such entry into force.

2. Any State which has made a declaration under
articles 33 to 35 of this Convention may withdraw it
at any time by a notification addressed to the Secretary
General of the United Nations. Such withdrawal shall
take effect [three months] after the date of the receipt
of the notification by the Secretary-General. In the
case of a declaration made under paragraph (1) of
article 33 of this Convention, such withdrawal shall
also render inoperative, as from the date when the with
drawal takes effect, any reciprocal declaration made by
another State under that paragraph.

PART IV: FlINAL CLAUSES

Article 39
[Signature]!

This Convention shall be open until [
for signature by [ ].

Article 40
[Ratification] 2

This Convention is subject to ratification. The instru
ments of ratification shall be deposited with the Secre
tary-General of the United Nations.

Article 41
[Accession] a

This Convention shall remain open for accession by
any State belonging to any of the categories mentioned
in article 39. The instruments of accession shall be
deposited with the Secretary-General of the United
Nations.

Article 42
[Entry into force] 4

1. This Convention shall enter into force [six
months] after the date of the deposit of the [.. . . . .]
instrument of ratification or accession.

1 Based on the Vienna Convention on the Law of Treaties
(United Nations publication, Sales No. E.70.V.S), document
A/CONF.39127, art. 81.

21bid., art. 82.
»iu«. art. 83.
4 lbld., art. 84.
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2. For each State ratifying or acceding to this Con
vention after the deposit of the [. . . . . .] instrument of
ratification or accession, this Convention shall enter into
force [six months] after the date of the deposit of its
instrument of ratification or accession.

Article 43
[Denunciation] 5

1. Any Contracting State may denounce this Con
vention by notifying the Secretary-General of the United
Nations to that effect.

2. The denunciation shall take effect [12 months]
after receipt of the notification by the Secretary-General
of the United Nations.

Article 44
[Declaration on territorial application]

Alternative AI

1. Any State may, at the time of the deposit of its
instrument of ratification or accession or at any time
thereafter, declare, by means of a notification addressed
to the Secretary-General.of the United Nations, that this
Convention shall be applicable to all or any of the terri
tories for whose international relations it is responsible.
Such a declaration shall take effect [six months] after the
date of receipt of the notification by the Secretary
General of the United Nations, or" if at the end of that
period this Convention has not yet come into force,
from the date of its entry into force.

2. Any Contracting State which has made a declara
tion pursuant to paragraph (l) of this article may, in
accordance with article 43 denounce this Convention
in respect of all.or any of the territories concerned.

Alternative B7

This Convention sh~l apply to all non-metropolitan
territories for the international relations of which any

5 Based on article XII of the 1964 Hague Convention relating
to a Uniform Law on the International Sale of Goods, herein
cited as the "Hague Sales Convention".

I Based on article XIII of the Hague Sales Convention.
7 Based on article 27 of the Convention on Psychotropic

Substances, 1971.

Party is responsible except where the previous consent
of such a territory is required by the Constitution of
the Party or of the territory concerned, or required by
custom. In such a case, the Party shall endeavour to
secure the needed consent of the territory within the
shortest period possible and, when the consent is ob
tained, the Party shall notify the Secretary-General.
This Convention shall apply to the territory or territories
named in such a notification from the date of its receipt
by the Secretary-General, In those cases where the
previous consent of the non-metropolitan territory is
not required, the Party concerned shall, at the time of
signature" ratification or accession, declare the non
metropolitan territory or territories to which this Con
vention applies.

Article 45
[Notificationsj"

The Secretary-General of the United Nations shall
notify the Signatory and Acceding States of:

(a) The declarations and notifications made in
accordance with article 38;

(b) The ratifications and accessions deposited in
accordance with articles 40 and 41;

(c) The dates on which this Convention will come
into force in accordance with article 42;

(d) The denunciations received in accordance with
article 43;

(e) The notifications received in accordance. with
article 44.

Article 46
[Deposit of the original]

The original of this Convention, of which the Chinese,
English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the Secretary-General
of the United Nations.

IN WITNBS WHBRBOF the undersigned, being duly
authorized thereto by their respective Governments,
have signed the present Convention.

DONEat [place], [date].

8 Based on article XV of the Hague Sales Convention.

C. COMMENTARY ON THE DRAFT CONVENTION ON PRESCRIPTION
(LIMITATION) IN THE INTERNATIONAL SALE OF GOODS

Document A./CONF.63/5

[Original: English]
[16 April 1974]

[This commentary has been prepared by the Secretariat" in consultation with
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INTRODUCTION: OBJECTIVE OF THE CONVENTION

1. This Convention is concerned .essentially irith
the period of time within which parties may bring legal
proceedings to exercise their rights or claims relating
to a contract of international sale of goods.

2. piyergencie.s .in nati~>n~l .rules governing the
prescnpuon of rights or limitation of claims create
serious difficulties. Limitation periods under national
laws vary widely. Some periods are short (e.g. six
months, one year) in relation to the practical require
ments of international transactions, in view of the time
that may be required for negotiations and for the insti
tution of legal proceedings in a foreign and possibly
distant country. Other periods (which in some cases are
as long as 30 years) are longer than are appropriate
for transactions involving the international sale'of goods,
and fail to provide the essential protection that should
be afforded by limitation rules." This includes protec
tion from the loss of evidence necessary for the fair
adjudication of claims and protection from the un
certainty and possible threat to solvency and to business
stability from delayed settlement of disputed claims.

3. National rules. not only differ, but in many
instances are difficult to apply to international sales
transactions.' One difficulty arises from the fact that
some national laws apply a single rule on limitations
to a wide variety of transactions and relationships.
As a result, the rules are expressed in general and
sometimes vague terms that are difficult to apply to the
specific problems. of an international sale. This difficulty
is further enhanced for international transactions, since
merchants and lawyers will often be unfamiliar with the
implication of the general concepts and with the tech
niques of interpretation used in a foreign legal system.

3 Op. cit., p. 96 "Analysis of replies to the questionnaire and
comments. made at the fourth session of the Commission by
Governments, on the length of the prescriptive period and
related matters: report of the Secretary-General (A/CN.9/
70/Add.2, sect. 14)" at paras, 6 and 16.

4 For some illustrations of difficulties, see R. Kuratowski
Limitation of Actions Founded on Contract and Prescriptio~
of Contractual Obligations in Private International Law, Es
tratto Pagliv'!tti del Terzo Congresso di Diritto ,Comparato,
vol. Ill---<Pans IV, pp. 447-460; E. Harris, Time Limits for
Claims and Actions, in Unification of the Law Governing Inter
nationol Sale of Goods (1. Honnold, ed, 1966), pp. 201-223.
Also see H. Trammer, Time Limits for Claims and Actions in
International Trade, ibid., pp. 225-233.

4. Perhaps even more serious is the uncertainty as
to which national law applies to an international sales
transaction. Apart from the problems of choice of law
that customarily arise in an international transaction"
problems of prescription (or limitation) present a
special difficulty of characterization or qualification;
some legal systems consider these rules as "substantive"
and therefore must decide which law is applicable; other
systems consider them as part of the "procedural" rules
of the forum; still other systems follow a combination
of the above approaches. I)

5. The result is an area of grave doubt in interna
tional legal relationships. The confusion involves more
than the choice of the manner of approaching and
describing a legal relationship. An unexpected or severe
application of a rule of limitation may prevent any
redress for a just claim; a lax rule of limitation may
fail to provide adequate protection against stale claims
that may be false or unfounded. The problems are
sufficiently serious to justify the preparation of uniform
rules for claims arising from the international sale of
goods.

6. In view of the widely varying concepts and
approaches prevailing under national laws with respect
to the prescription of rights and the limitation of claims,
it has been considered advisable to provide uniform
rules in a convention that are as concrete and complete
as possible. A brief and general uniform law (such as
a law merely specifying the length of the period of
limitation) would do little in actual practice to achieve
unification, since the divergent rules of national law
would then be brought into play in "interpreting" such
a brief and general provision. Since this Convention is
confined to one type of transaction-the purchase and
sale of goods-it is possible to state uniform rules for
this type of transaction with a degree of concreteness
and specificity that is not feasible in statutes that deal
with many different types of transactions and claims.
The loss of uniformity through the use of divergent
rules and concepts of national law cannot be wholly
avoided, but this Convention seeks to minimize this
danger by facing the problems that are inherent in this
field as specifically as feasible within the scope of a
convention of manageable length. See also article 7, on
rules for interpreting and applying this Convention.

I) See para. 4 of comme118ll'Y on art. 3.



Proposals, reports and other documents 13

PART I: SUBSTANTIVE PROVISIONS

SPHERE OF APPLICATION

Article 1
rIntroductory provisions; definitions]*

( 1) This Convention shall apply to the limitation of
legal proceedings and to the prescription of the rights
of the buyer and seller against each other relating to a
contract of international sale of goods.

(2) This Convention shall not affect a rule of the
applicable law providing a particular time-limit within
which one party is required, as a condition for the
acquisition or exercise of his claim, to give notice to
the other party or perform any act other than the
institution of legal proceedings.

(3) In this Convention:
(a) "Buyer" and "seller", or "party", mean persons

who buy or sell, or agree to buy or sell, goods, and the
successors to and assigns of their rights or duties under
the contract of sale;

(b) "Creditor" means a party who asserts a claim,
whether or not such a claim is for a sum of money;

(c) "Debtor" means a party against whom the cred
itor asserts a claim;

(d) "Breach of contract" means the failure of a
party to perform the contract or any performance not
in conformity with the contract;

(e) "Legal proceedings" includes judicial, admin
istrative and arbitral proceedings;

(f) "Person" includes corporation, company, asso
ciation or entity, whether private or public;

(g) "Writing" includes telegram and telex.

COMMENTARY

I. Basic scope of the Convention, paragraph (1)

1. Under article 1 (1), this Convention applies both to the
"limitations of legal proceedings" and to "the prescription of
the rights" of the parties. These two forms of expression
were employed since different legal systems employ vary
ing terminology with respect to the effect of delay in
bringing legal proceedings ,to exercise rights or claims. Con
sequently, it is important to make it clear that the rules of
this Convention do not vary because of differing terminology
of national law. This approach is vital in view of the inter
national character of the Convention and its objective to
promote uniformity in interpretation and application.

2. Specific aspects of the Convention's sphere of applica
tion will be discussed in relation to: (a) the parties governed
by the Convention, and (b) the types of transactions and
claims or rights that are subject to the limitation period.

(a) The parties

3. Paragraph (1) of article 1 shows that this Convention
is directed to the rights or claims arising from the relationship
of the "buyer and seller". The terms, as defined in article 1 (3)
(a), include the "successors to and assigns of their rights or
duties under the contract of sale". The Convention would thus
embrace the succession of right or duties by operation of law
(as on deeth or bankruptcy) and the voluntary assignment by
a party of his rights or duties under a sales contract. One
important type of "successor" could be an insurer who becomes
subrogated to rights under a sales contract. Succession could
also result from the merger of companies or from corporate
reorganization.

*Captions were not drafted at ,the ses-sion of the Commission;
they are added for ease of reference and should not be consid
ered as parts of the text of the draft.

4. It will be noted that, under paragraph (3) (a), to
become a "buyer" or "seller" a person .must "buy or sell, or
agree to buy or sell, goods". Thus a party who has only the
right (or "option") to conclude a sales contract is not a
"buyer" or "seller" unless and until the contract is concluded.
Thus rights under the option agreement (as contrasted with
rights under a contract that may result from the exercise of
the option) are not governed by the Convention.

(b) Transactions subject to the Convention; types of claims
or rights

5. Under article 1 (1), this Convention applies to "a con
tract of international sale of goods". Whether a sale is "inter
national" is governed by article 2. Certain exclusions from the
scope of the Convention are provided in articles 4 through 6.

6. Paragraph 1 of article 1 provides that this Convention
shall apply to rights or claims "relating to a contract" of
international sale of goods; the Convention is not intended to
apply to claims that arise independent of the contract such as
claims based on tort or delict. The references in article 1 (1)
to the "contract" and to the relationship between the "buyer
and seller against each other" 11'1so exclude claims against a
seller by a person who has purchased the goods from someone
other than the seller. For example, where a manufacturer sells
goods to a distributor who resells the goods to the second
buyer, a claim by the second buyer against the manufacturer
would not be governed bey the Convention (see also para. 3,
above). Nor does this Convention apply to rights or claims
of the buyer or seller against a person who is neither a
"buyer" nor "seller" and who guarantees the performance by
the buyer or seller of an obligation under the contract of
sale.6

7. The language "relating to a contract" contained in ar
ticle I (1) is broad enough to include not only claims arising
from breach of a sales contract but also c1aims relating to the
termination or invalidity of such a contract." For example,
the buyer may have made an advance payment to the seller
under a contract which the seller fails to perform because of
impossibility, government regulation or similar supervening
event. Whether this event will constitute an excuse for the
seller's failure to perform may often be in dispute. Hence, the
buyer may need to bring an action against the seller presenting,
in the alternative, claims for breach and for restitution of the
advance payment. Because of this connexion, in practice,
between the two types of claims, both are governed by this
Convention.

H. The Convention not applicable to "time-limits" (decheance),
paragraph (2)

8. Paragraph (2) of article I is designed, inter alia, to make
clear that this Convention has no effect on certain rules of
local law involving "time-limits" (decheance); typical exam
ples are requirements that one party give notice to the other
party within limited periods of time describing defeots in goods
or stating that goods will not be accepted because of defects.
These requirements of notice by one party to the other party
are designed to permit the parties to take prompt action in
adjusting current performance under a sales transaction-action
such as making prompt tests to preserve evidence as to the
quality of goods or taking control over and salvaging rejected
goods.

9. The periods of time for such action are usually very
brief, and often are stated in flexible terms. For example,
article 39 (1) of the Uniform Law on the Inrernational Sale
of Goods (UUS), annexed to the Hague Convention of 1964,
provides that "the buyer shall lose the right to rely on a lack

6 For similar reasons, claims based upon a documentary
letter of credit will not come within the scope of this Conven
tion. The documentary letter of credit ,is an undertaking by
banks independent of the underlying sales contract and is not
the legal relationship of "the buyer and seller against each
other".

7 Opportunity for a reservation with respect to applicability
of the Convention to actions for annulment of the contract
is provided in article 34.
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of conformity of the goods if he has not given the seller
notice thereof promptly after he has discovered the lack of
conformity or ought to have discovered it". Other articles of
ULIS provide that a party may avoid the contract if he makes
such a declaration to the other party, under varying cir
cumstances, "within a reasonable time" (arts. 26, 30, 62 (1»
or "promptly" (arts. 32, 43, 62 (2), 66 (2), 67, 75). These
brief, flexible periods for special types of parties' action "other
than the institution of Iegal proceedings" are quite different
from a general period of 'limitation. Consequently, para
graph (2) of article 1 states that this Convention shall not
affect "a rule of the applicable law providing a particular
time-limit within which one party is required, as a condition
for the acquisition or exercise of his claim, to give notice to
the other party".8

10. Paragraph (2) of article 1 also preserves rules of
applicable law providing "a particular time-limit" within which
one party is required, as a condition for the acquisition or
exercise of his claim, to "perform any act other than the
institution of legal proceedings". Thus, this paragraph would
preserve various types of national rules which, while variously
expressed, are not comparable to the general period of limita
tion governed by this Convention.

111. Definitions, paragraph (3)

11. "Person" is defined in article 1 (3) (I) to include "cor
poration, company, association or other entity, whether public
or private". This definition is intended to show that this Con
vention is applicable without regard to the form of organiza
tion that engages in contracts of sale, "Public" entities often
engage in commercial activities and it is important to make it
clear that such activities are subject to this Convention in the
same way as "private" entities. An entity need not be cor
porate. An "association" such as a partnership which can sue
or be sued in its own name under national law, is an "entity"
and a "person" for the purpose of this Convention. The terms
used in article 1 (3) (I) are, of course, illustrative only and
not exclusive of others.

12. Most of the other definitions of words contained in
paragraph (3) of article 1 can best be considered in connexion
with provisions that employ the word in question. For exam
ple, the definition of "legal proceedings" in paragraph (3) (e)
can best be considered in connexion with article 14, and the
definition of "breach of contract" in paragraph (3) (d) can
best be considered in connexion with articles 9 (3) and
11 (2).

13. Certain other words used in this Convention (such as
"rights" and "claims") are not defined, since their meaning
can best be seen in the light of the context in which they are
used and the objectives of this Convention. It is important to
note that the construction of these words by reference to the
varying conceptions of national law would be inconsistent with
the international character of the Convention and its objective
to promote uniformity in interpretation and application.v

Article 2
[Definition of a contract of international sale]

[( 1) For the purposes of this Convention, a contract
of sale of goods shall be considered international if, at
the time of the conclusion of the contract, the seller
and buyer have their places of business in different
States.]

(2) Where a party to the contract of sale has places
of business in more than one State, his place of business
for the purposes of paragraph (1) of this article and
of article 3 shall be his principal place of business,
unless another place of business has a closer relation-

s As to the effect of a contract clause establishing a time
limit, see art. 21 (3) and accompanying commentary, para. 5.
Also see art. 9 (3).

9 See art. 7 and acompanying commentary. Also see para. 2
of commentary on art. 30.

ship to the contract and its performance, having regard
to the circumstances known to or contemplated by the
parties at the time of the conclusion of the contract.

(3) Where a party does not have a place of business,
reference shall be made to his habitual residence.

(4) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration.

COMMENTARY

1. This article deals with the degree of internationality
which brings a sale of goods within the scope of this Con
vention.

1. The basic criterion, paragraph (1)

2. This paragraph lays down the basic criterion for the
definition of a contract of international sale of goods. The
paragraph provides that for a contract of sale to be considered
international, the contract must satisfy the following three
requirements: (a) at the time of the conclusion of the contract,
the parties must have their places of business, and not simply
centres of only formal significance, such as places of incor
poration, (b) in different States (whether these are contracting
or non-contracting States). In short, the parties' places of
business should not be in the same State.

3. Various additional qualifications for the definition of a
contract of international sale of goods were considered: .these
related to international carriage of goods, offer and acceptance,
and place of delivery. They were rejected, however, because
of the serious practical difficuleies of clarity in relation to
these terms. The simplicity and clarity of this single basic
criterion (i.e., that the parties have their place of business in
different States) contributes to certainty in solving the question
whether a sale of goods is "Internationai".

4. Under paragraph (1) of this article, the contract of sale
of goods is considered intemationai, even though at the time
of the conclusion of the contract, one of the parties neither
knew nor had reason to know that the other's place of business
was in a different State. One example is where one of the
parties was acting as agent for a foreign undisclosed principal.
Two reasons led to the decision not to require knowledge that
the other party's place of business was in a different State.
The first is that inclusion of subjective elements inarticle 2 (1)
would raise difficult problems of proof. The second is that
knowledge by the parties that, at the time of the conclusion of
the contract, they have their places of business in different
States was not considered necessary for the application of
rules of prescription. When parties enter into a contract of sale,
they contemplate performance and not the prescription of their
claims. While they may need to know, at the time of contract
ing, which law defines their mutual obligations concerning
performance, at this time there is little practical, interest in
knowing which prescription rules would apply to their legal
actions in case of breach or other non-performance.

5. Paragraph (1) of this article, however, was placed within
square brackets so as <to indicate that the scope of the Con
vention should be given further consideration. (Cf. art. 3 (1)
and acompanying commentary, para. 2. Also of. art. 36.)

Il. Place of business, paragraph (2)

6. This paragraph deals with the situation where one of the
parties to the contract has more ehan .one place of business.
For the purpose of characterizing a sale of goods as "inter
national" no problem arises where all the places of business
of one party (X) are situated in States other than the one
where the other party (Y) has his place of business; whichever
place is designated as the relevant place of business of X, the
places of business of X and Y will be in different States. The
problem arises only when one of X's places of business is
situated in the same State as the place of business of Y. In
such a case it becomes crucial to determine which of these
different places of business is the relevant place of business
within the meaning. of paragraph (l) of this article.
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7. Paragraph (2) lays down the criteria for determining
the relevant place of business. This paragraph, as a general
rule, points to the party's "principal place of business". Thus,
where a party has his principal place of business in State A,
and. has brooches in States B, C and D, that party's place of
business for the purpose of this Convention is the place of
business in State A.

8. Paragraph (2) of ,this article recognizes that in some
oases a mere branch may have a closer relationship with the
transaction than a principal place of business where such a
branch is in the same State as the place of business of the
other party, failure to take account of this fact would lead to
excessive extension of the scope of this Convention. Therefore,
paragraph (2) qualifies ,the general rule relating to the prin
cipal place of business, by the phrase "unless another place
of business has a closer relationship to the contract and its
performance". The phrase "the contract and its performance"
refers to the transaction asa whole, including factors relating
to the offer and the acceptance as well as the performance of
the contract. In determining this closer relationship, this
paragraph states that regard shall be given to "the circum
stances known to or contemplated by the parties at the time
of the conclusion of the contract", Factors that may not be
known to one of the parties at the time of entering into the
contract would include supervision over the making of the
contract by another office or the foreign origin or mal destina
tion of the goods; when these factors are not known to or
contemplated by the parties they are not to be taken into
considerotion.

Ill. Habitual residence, paragraph (3)

9. This paragraph deals with the case where one of the
parties does not have a place of business. Most international
contracts are entered into by businessmen who have recognized
places of business. Occasionally, however, a person who does
not have a "place of business" may enter into a contract of
sale ?f goods that is intended for commercial purposes, and
not simply for "personal, family or household use" within the
meaning of article 4 of this Convention. The present provision
provides a means of dealing with this siruaeion.

IV. Civil or commercial character of the transaction,
paragraph (4)

10. This paragraph deals with. the classifications that some
legal systems make in connexion with the applicability of dif
ferent bodies of law. In order to avoid misinterpretations that
might otherwise arise, the paragraph excludes reference to
these classifications, whether they relate to the nationality of
the parties, or to the "commercial or civil character of the
parties or of the cootract".

Article 3
[Application of the Convention; exclusion of the rules

of private international law]

( 1) This Convention shall apply only when at the
time of the conclusion of the contract, the seller and
buyer have their places of business in different Con
tracting States.

(2) Unless otherwise provided herein, this Con
vention shall apply irrespective of the law which would
otherwise be applicable by virtue of the rules of private
international law.

(3) This Convention shall not apply when the parties
have validly chosen the law of a non-Contracting State.

COMMENTARY

1. Paragraphs (1) and (2) of this article deal with these
questions: When must a Contracting State apply the rules of
this Convention? What contacts between an international sales
transaction and a Contracting State (choice of law rules) are
required for the application of the Convention? Paragraph (3)
deals with the freedom of the parties to exclude the applica
tion of the ConvenJtion.

1. Application of the Convention, paragraph (1)

2. Paragraph ( 1) of this article provides that tllls Con
vention must be applied "only when, at the time of the con
clusion of the contract, the seller 'and buyer havetheir place
of business in different Contracting States". Thus, a Contract
ing State is not bound, by adhering to this Convention, to
apply the rules of the Convention when one party has his
place of business in a non-Contracting State. This restriction
on the application of the Convention was considered necessary
in view of the difficulty inherent in alternative tests for the
application of 'the Convention. Consideration was given to the
rule that 'the forum of a Contracting State should always apply
the Convention to the iaternadonal sale of goods; this was
finally rejected because this would give excessive application
to the Convention and might encourage forum shopping.
General reference to the rules of private international law was
found unsatisfactory because of the wide disparity among such
rules. (Cf. art. 3 (2).)

ll. Exclusion of the rules of private international law,
paragraph (2)

3. PMagmph (2) of thisar,ticle provides thet, subject to
any contrary provisions in this Convention, the Convention
must be applied without regard to "the law which would
otherwise be appliceble by virtue of the roles of private inter
national law". This language is designed to emphasize the

-fact that the applicability of this Convention depends on the
basic test established in article 3 (1 ) above rather than the
general rules of private international law.

4. If the applicability of this Convention were linked to
the roles of private international law, speciel diffiCUl1ties would
have been presented because of unusually divergent approaches
to the characterization of prescription problems that are
followed in different legll!1 systems. For example, while most
Civil Law systems characterize limitations problems as substan
tive questions and apply the proper law of the contract (lex
causae contractus) (and iIIl some oases, the "proper law. of
prescription"), most Common Law jurisdictions characterize
limitations problems as questions of procedure and, on this
ground, apply 'the rules of 'the forum (lex fori). In yet other
Common Law jurisdictions, a combination of the two character
izations is possible.t? The Convention's establishment of its
own rule for applicability in article 3 ( 1), therefore, makes
certainty as well as simplicity of the Convention.ll

5. The opening phrase of the paragraph, "unless otherwise
provided herein", is occasioned by specific provisions of the
Convention which refer to the rules of private mterThl\Jtional
law. One such instance is paragraph (1) of article 13 which
provides, inter alia, that in the absence of a provision in the
arbitration agreement, the manner for commencing arbitra
tion shall be determined "by the law applicable to that agree
ment" i.e., the law which, under conflict of law rules, governs
the arbitration agreement. Another example is paragraph (3)
of article 21 which provides, inter alia, that the validity of a
certain clause defined therein shadl not be affected by the
provisions in the other paragraphs "provided that such clause
is valid under the applicable law".

10 The rules of English conflict of laws on this question may
be illustrated by the following examples. Proceedings are insti
tuted in an English court. The English limitation period (which
is classified as procedural) is six years:

(i) The applicable law is that of France, where the limita
tion period is 30 years and treated as a matter of sub
stantive law; the English court will hold the claim to
be barred after six years;

(ii) The applicable law is that of Greece, where the limita
tion period is five years and is treated as a matter of
substantive law; the English court win have regard to
the applicable law and hold that the right itself under
the claim has already been prescribed after five years;

(iii) The applicable law is that of the State of X, where the
limitation 'period is five years and is treated as a matter
of procedure; the English court will not have regard to
the limitation rules of State X (since these are proce
dural) and will hold the claim barred after six years.

11 But see art. 36 and accompanyjng commentary.
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111. Effect of agreement by the parties, paragraph (3)

6. Paragraph (3) of ,this article deals with the extent to
which the parties are free to exclude 'the application of the
Convention. The State has an interest in preventing stale
claims from crowding its courts and tribunels, and in reducing
the presentation of false evidence. While the autonomy of the
wiN of the parties is a cardinal principle in a regime of
substantive rules on the international sale of goods, prescrip
tion rules may be considered to be of such a mandatory
character as to justify restricting the freedom of choice of the
parties. See, e.g., article 21. Thus, as the compromise accepted
by all the members of the Commission, article 3 (3) sets
forth the only situation in which the parties can, as a resmt
of the exercise of their freedom of choice, exclude the applica
tion of the Convention; that situation is when the parties have
"validly chosen the law of a non-Contracting State". For
example, where parties to 00 international sale of goods have
their place of business ,in different Contracting States, if the
contract vaLidly provides that the applicable law to the contract
is the law of a State that has not adopted the Convention, the
forum of a Contracting State ,woUlld not apply the Convention.
Whether the choice including its manner is, "valid" is the
question to be determined by the forum.

Article 4
[Exclusion of certain sales and types of goods]

This Convention shall not apply to sales:
(a) Of goods of a kind and in a quantity ordinarily

bought by an individual for personal, family or house
hold use, unless the fact that the goods are bought for
a different use appears from the contract or from any
dealings between, or from information disclosed by,
the parties at any time before or at the conclusion of
the contract;

(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, nego-

tiable instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.

COMMENTARY

I. Exclusion of consumer sales, subparagraph. (a)

1. Subparagraph (a) of this article excludes consumer sales
from the scope of this Convention. A consumer sale effected
by a tourist in another country could conceivably be subject to
the limitation rules of this Convention, but for the exclusion of
such sales contained in subparagraph (a) of this article. In
such transactions, however, the seller often does not know or
cannot be aware of the fact that the other party has his place
of business or habitual residence in another country. Such
transactions are usually considered as domestic transactions
and do not comprise a significant part of international trade.
It is for this reason, among others, that this Convention ex
cludes such sales from its scope of application.

2. Another reason for the exclusion of consumer sales from
this Convention is that in a number of countries such sales
are subject to various types of national laws that are designed
to protect the consumer. To avoid any risk of impairing these
rules, it is considered advisable that questions of limitations of
actions or prescriptions of rights relating to such contracts
should be excluded from this Convention.

3. The basic test used to categorize such sales is an objective
one, namely, whether the goods are "of a kind and in a quan
tity ordinarily bought by an individual for personal, family, or
household use". However, a sale of goods which is ordinarily
bought for consumer purposes will not be excluded from the
scope of the Convention when "the goods are bought for a dif
ferent use". The test employ!Xl in determining whether the

goods are bought for 'a differeDJt purpose is again an objective
one: this fact must appear "from the contract or from any
dealings between, or from information disclosed by, the parties
at any time before or at the conclusion of the contract;" the
actual knowledge of the seller that the goods are bought for
a different use is not ~portant.

n. Exclusion of sales by auction, subparagraph (b)

4. Subparagraph (b) of this article excludes from the scope
of this Convention sales by auotion. Because sales by auction
are often subject to special rules under the local law, it was
concluded that they should remain in every aspect subject to
the special rules of the local law. In addition, it was not con
sidered proper that the length of the limitation. period is
affected by the location of the place of business of the suc
cessful bidder since at the opening of the auotion the seller
could not know which buyer would make the purchase.

Ill. Exclusion of sales on execution or otherwise by authority
of law, subparagraph (c)

5. Subparagraph (c) of this article excludes sales on ju
dicial or administrative execution or otherwise by authority of
law, because such sales 'are usually governed by special rules
in the State under whose authority the sale is made. Further
more, such sales do not constitute a significant part of inter
national trade and may safely be regarded as purely. domestic
operations.

IV. Exclusion of sales of stocks, shares, investment securities,
negotiable instruments or money, subparagraph (d)

6. This subparagraph excludes sales of stocks, shares, in
vestment securities, negotiable instruments and money. Such
transactions present problems that are different from the usual
international sale of goods and, in addition,' in many countries,
are subject to. special mandatory rules. It was considered ap
propriate that prescription of claims relating to such sales
should be outside the scope of this Convention.

V. Exclusion of sales of ships, vessels or aircraft,
subparagraph (e)

7. This subparagraph excludes from the scope of the Con
vention sales of ships, vessels and aircraft which are also sub
ject to special rules under national legal systems. This sub
paragraph does not require registration for ships, vessels or
aircraft in order to exclude their sales from the scope of the
Convention. The reason is to avoid problems that might arise
in connexion with the definition of what amounts to "registra
tion" under the Convention; various methods of registration
are used by various legal systems. Furthermore, there could
be uncertainty in deciding what law would govern registra
tion, since the place of possible registration might not be known
at the time of the sale.

J

VI. Exclusion of sales of electricity, subparagrapli (f)

8. This subparagraph excludes sales of electricity from the
scope of the Convention on the ground that international sales
of electricity present problems that are different from those
of the usual international sales.

Article 5
[Exclusion of certain claims]

This Convention shall not apply to claims based
upon:

(a) Death of, or personal injury to, any person;
(b) Nuclear damage caused by the goods sold;
(c) A lien, mortgage or other security interest in

property;

(d) A judgement or award made in legal proceed
ings;
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(e) A document on which direct enforcement or
execution can be- obtained in accordance with the law
of the place where such enforcement or execution is
sought;

(f) A bill of exchange, cheque or promissory note.

COMMENTARY

1. Paragraph (a) excludes from the Convention claims
based on the death or personal injury to any person. If such
a Claim is based on tort (or delict) and is not a Claim "relat
ing to a contract of international sale of goods", the claims
would, of course, be excluded from this Convention by virtue
of the provisions of article 1 (1) .12 But under some circum
stances claims-for ··.liability for the death or personal injury
of the buyer or other person might be based on the failure
of the goods to comply with the contract; a claim by the
buyer against the seller for pecuniary loss might be based on
personal injuries to persons other than himself. While such
claims based on bodily injuries.vunder some legal systems,
may be regarded as contractual, in others the characterization
is in doubt and in still others all such claims may be regarded
as delictual. To avoid doubt and diversity if such claims are
governed by this Convention, it was thought advisable to ex
clude all such claims; it would be also inappropriate to subject
such Claims to the same limitation period as would be applic
able to the usual type of commercial claims.

2. Paragraph (b) excludes "nuclear damage caused by the
goods sold". The effects of such damage may not appear
until a long period after exposure to radioactive materials. In
addition, special periods for the extinction of such actions are
contained in the Vienna Convention on Civil Liability for
Nuclear Damages of 21 May 1963.13

3. Paragraph (c) excludes claims based on "a lien, mort
gage or other security interest in property". This exclusion is
consistent with the basic provisions of article 1 (l) that this
Convention applies to claims 9r rights "relating to a contract
of international sale of goods". Moreover, liens, mortgages and
other security interests involve rights in rem which tradition
ally have been governed by the lex situs and are enmeshed
with a wide variety of rights affecting other creditors; attempts
to expand the scope of the Convention to include such claims
may impede the adoption of the COnvention. It will be noted
that article 5 (c) excludes rights based not only on lien and
"mortgage" but also "other security interest in property". This
latter phrase is sufficiently broad to exclude rights asserted by
a seller for the recovery of property sold under a "conditional
sale" or a similar arrangement designed to permit the seizure of
property on default of payment. Of course, the expiration of
the limitation period appli(;lable to a right or claim based on
a sales contract may have. serious consequences with respect
to the enforcement of a li~n, mortgage or other interest secur
ing that right or claim. However, for reasons given in connexion
with article 24 (1) (para. 2 of commentary on art. 24), this
Convention does not attempt to prescribe uniform rules with
respect to such consequences, and leaves these questions to
applicable national law. It may be expected that the tribunals
of signatory States in solving these problems will give full
effect to the basic policies of this-Convention with respect to
the enforcement of stale claims.

4. Under paragraph (d), claims based on "a judgement or
award made in legal proceedings" are excluded even though
the judgement or award results from a claim arising from an
international sale. In actions to enforce a judgement it may
be difficult to ascertain whether the underlying claim arose
from an international sale of goods and satisfied the oilier
requirements for the applicability of this Convention. In addi
tion, the enforcement of a judge~nt or award involves local
procedural rules (including rules concerning "merger" of the
claim in the judgement) and thus would be difficult to subject
to a uniform rule limited to the international sale of goods.

12 See para. 6 of commentary on art. 1, supra.
13 See art. VI (basic periods of 10 or 20 years, subject to

certain adjustments); art. I (1) (k) (definition of "nuclear
damage").

S. Paragraph (e) excludes claims based on "a document
on which direct enforcement or execution can be obtained in
accordance with the law of the place where such enforce
ment or execution is sought". Such documents subject to direct
enforcement or execution are given different names and rules
in various jurisdictions (e.g, the titre executoire), but they
have an independent legal effect that differentiates them from
claims that require proof of the breaoh of the contract of sale.
In addition, these documents present some of the problems
of unification of enforcement of actions mentioned with re
spect to paragraph (d) (para. 4, above). (Paragraph (e) is
also somewhat analogous to the exclusion under paragraph (t)
of claims based on documents having a legal identity distinct
from the sales contract; compare the discussion in para. 6,
below.)

6. Paragraph (I) excludes claims based on "a bill of ex
change, cheque or promissory note". This exclusion is signifi
cant for present purposes when such an instrument. has been
given (or accepted) in connexion with the obligation to pay
the price for goods sold in an international transaction subject
to this Convention. Such instruments are in many cases gov
erned by international conventions or national laws that state
special periods of limitation. In addition, such instruments are
often circulated among third persons who have. no connexion
with or knowledge of the underlying sales transaction; more
over the obligation under the instrument may be distinct (or
"abstracted") from sales transaction from which the instru
ment originated. In view of these facts, claims under the in
struments described in paragraph (t) are excluded from this
Convention. Contrast assignees of the rights under the sales
contract (art. 1 (3) (a».

Article 6
[Mixed contracts]

( 1) This Convention shall not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services.

(2) Contracts for the supply of goods to be manu
factured or produced shall be considered to be sales
within the meaning of this Convention, unless the
party who orders the goods undertakes to supply a
substantial part of the materials necessary for such
manufacture or production.

COMMENTARY

1. This article deals with two different situations relating
to mixed contracts.

1. Sale of goods and supply of labour or other services by
the seller, paragraph (1)

2. This paragraph deals with contracts under which the
seller undertakes to sell goods as well as to supply labour or
other services. An example of such a contract is where the
seller agrees to sell plant and machinery and undertakes to
set up the plant as a going concern or to supervise its instal
lation or setting up. In such cases, paragraph ( 1) provides
that where the "preponderant part" of the obligation of the
seller consists in the supply of labour or other services, the
contract is not subject to the provisions of this Convention.

3. It is important to note that this paragraph does not at
tempt to determine whether obligations created by one instru
ment or transaction comprise essentially one or two contracts.
Thus, the question whether the seller's obligations relating to
the sale of goods and to the supply of labour or other services,
can be treated as constituting two separate contracts (under
what is sometimes known as the doctrine of "severalability" of
the contract), is to be decided by national courts in accordance
with the applicable law.

Il. Supply of materials by the buyer, paragraph (2)

4. The opening phrase of paragraph (2) of this article
provides that the sale of goods to be manufactured by the
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seller to the buyer's order is as much subject to the provisions
of this Convention as the sale of ready-made goods.

5. The concluding phrase in this paragraph "unless the
party who orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture or pro
duction" is intended to exclude from the scope of this Con
vention contracts for the sale of goods to be manufactured or
produced when the buyer undertakes to supply the seller (the
manufacturer) of the goods with a substantial part of the raw
materials from which the goods are to be manufactured or
produced. Since such a contract is more akin to a contract of
service or labour than to a contract of sale of goods,· it is
excluded from the scope of this Convention.

Article 7
[Interpretation to promote uniformity]

In interpreting and applying the provisions of this
Convention, regard shall be had to its international
character and to the need to promote uniformity in its
interpretation and application.

COMMENTARY

1. National rules on prescription (limitation) are subject
to sharp divergencies in approach and concept. Thus, it is
especially important to avoid construction of the provisions of
this Convention in terms of the varying concepts of national
law. To this end, article 7 emphasizes the importance, in inter
preting and applying the provisions of the Convention, of re
gard for the international character of the Convention and the
need to promote uniformity. Illustrations of the application
of this article may be found elsewhere in the commentary,
e.g. in art. 1 at paras. 11-13; art. 13, foot-note 1.

THE DURATION AND COMMENCEMENT OF THE
LIMITATION PERIOD

Article 8
[Length of the period]

Subject to the provisions of article 10, the limitation
period shall be four years.

COMMENTARY

1. Establishing the length of the limitation period has re
quired the reconciliation of various conflicting considerations,
On the one hand, the limitation period must be adequate for
investigation, negotiation for a settlement and making the
arrangements necessary for bringing legal proceedings. In
assessing the time required, consideration has been given to the
special problems resulting from the distance that often sepa
rates the parties to an international sale and the complications
resulting from differences in language and legal systems. On
the other hand, the limitation period should not be so long
as to fail to provide protection against the dangers of uncer
tainty and injustice that result from the passage of time with
out the restitution of disputed claims. These include the loss
of evidence and the possible threat to business stability or sol
vency resulting from extended delays.

2. In the course of preparing the draft, it was generally
considered that a limitation period within the range of three
to five years would be appropriate. To help resolve the ques
tion of the length of the limitation period, and other relevant
issues, a questionnaire was addressed to Governments and in
terested international organizations. The replies, reporting na
tional rules and suggestions from each region, were analysed
in a report of the Secretary-General.w Aided by these replies,

14 See Yearbook of the United Nations Commission on Inter
national Trade Law, vol. Ill, 1972 (United Nations publication,
Sales No. E.73.V.6) p. 96 "Analysis of replies to the question
naire, and comments made by Governments,at the fourth ses
sion of the Commission on the length of the prescriptive periods
and related matters: report of the Secretary-General (AI
CN.9170/Add.2, sect. 14)."

it was concluded that an appropriate limitation period is four
years. In reaching this decision, account was taken of article 10
which provides a special shorter period of two years for claims
arising from a defect Or lack of conformity of the goods and
other provisions in this Convention affecting the running of
the limitation period. These include article 18 (a new period
commences to run afresh when the creditor performs an act
which has the effect of recommencing the original limitation
period under a given jurisdiction), article 19 (a new period
commences to run afresh when the debt is acknowledged by
the debtor), articles 15, 16, 17 and 20 (rules extending the
limitation period) and article 21 (modification of the period
by the parties).

Article 9
[Basic rule on commencement of the period]

( 1) Subject to the provisions of articles 10 and 11,
the limitation period shall commence. on the date on
which the claim becomes due,

(2) In respect of a Claim based on fraud committed
before or at the time of the conclusion of the contract,
the claim shall, for the purpose of paragraph (1) of
this article, be deemed to become due on the date on
which the fraud was or reasonably could have been
discovered.

(3) In respect of a Claim arising from a breach of
the contract, the claim shall, for the purpose of para
graph (1) of this article, be deemed to become due on
the date on which such breach occurs. Where one party
is required, as a condition for the acquisition or exer
cise of such a claim, to give notice to the other party,
the commencement of the limitation period shall not
be postponed by reason of such requirement of notice.

COMMENTARY

I. Structure of the Convention: basic rule

1. Articles 9 to 11 govern the starting point in time of the
limitation period with regard to all types of claims covered
by this Convention. Article 9 provides the general rule as to
the commencement of the period: the limitation period com
mences to run "on the date on which the claim becomes due".
Article 10 provides special rules, including a shorter period
of two years, for claims arising from a defect or other lack of
conformity of the goods. Article 10 (3) also deals with the
situation where the seller gives an express undertaking relating
to the goods. Article 11 covers thesituatlons where the con
tract has been terminated before performance is due.

2. As described above, article 9 (1) states the basic rule
that the limitation period commences to run on the date when
"the claim becomes due". Paragraphs (2) and (3) of this
article provide specific rules as to when the claim should be
regarded to have become "due" for the purpose of the appli
cation of the basic rule provided in article 9 (1); these situ
ations are (a) where claims arise because of fraud committed
in the process of the conclusion of the contract (para. (2»
and (b) where claims arise from breach of contract (para.
(3) ). The application of this basic rule to typical situations
is explained below.15

Il. Fraud during the formation process of the contract

3. Where fraud was committed while the contract was being
negotiated or at the time of the conclusion of the contract,
various claims may arise under the applicable law. The de
frauded party may be entitled to damages resulting from the
fraud; he may even be entitled to avoid the contract.re If the
contract is avoided, the defrauded party may want to claim for
the restitution of advance payments, if any. For-tall. these

15 Some representatives objected to article 9 because in their
view the rules contained therein are inconsistent with each
other.

16 But see art. 34 andacompanying commentary.
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claims, article 9 (2) provides the following test: the limitation
period commences to run "on the date on which the fraud
was or reasonably could have been discovered".l7

Ill. Breach of contract

4. With respect of a. claim arising from. breach of contract,
article 9 (3) provides that the claim shall be deemed to have
become due "on the date on which such breach occurs". The
"breach of contract" is defined in article 1 (3) to mean "the
failure of a party to perform the contract or any performance
not in conformity with the contract". The application of this
rule may be illustrated by the following examples:

Example 9 A: The sales contract required the seller to
place goods at the buyer's disposition on 1 June 1972. The seller
failed to supply or tender any goods in response to the con
tract on 1 June or on any subsequent date. The limitation
period for any legal proceedings by the buyer (and the pre
scription of the buyer's rights) in respect of a breach of the
contract of sale commences to run on the date on which the
breach of contract occurred, i.e. in this example, 1 June, the
date for performance required under the contract.

Example 9 B: The sales contract required the seller to place
goods at the buyer's disposition on 1 June 1972. The seller
failed to supply or tender any goods in response to the con
tract on 1 June. But a few weeks thereafter the buyer agreed
for the extension of the time for delivery until 1 December
1972. On 1 December, the seller again failed to perform. If
the above extension of the time for delivery was valid, the
limitation period commences to run on the date of "breach"
of the contract on 1 December 1972.

Example 9 C: The sales contract provided that the buyer
may pay the price at the time of delivery of the goods and
obtain a 2 per cent discount. The COntract also provided that
the buyer must, at the latest, pay in 60 days. The buyer did
not pay on delivery of the goods. The limitation period does
not commence to run until the end of the 60 day period be
cause there was no "breach" of contract by the buyer until the
time for his performance expired.

Example 9 D: The sales contraot provided that the goods
shall be shipped at a date in 1972 to be named by the buyer.
The buyer might have requested shipment in January 1972
but he requested shipment on 30 December 1972. The seller
does not perform. The limitation period with respect to this
failure to perform did not commence until after 30 December,
since, under the terms of the contract, there was no "breach"
of contraot until after the date specified by the buyer.

5. The second sentence of article 9 (3) is designed to
clarify the point in time for the commencement of the limita
tion period where the applicable law requires one party to
give a notice to the other party. The breach of contract has
occurred prior to such a notification; consequently, to delay
the commencement of the limitation period until the time of
notification would be inconsistent with the approach adopted
in the first sentence of article 9 (3). Moreover, the time of
notification may depend on the diligence with which the buyer
inspects the goods arid gives the notification. Consequently,
this paragraph makes it clear that the commencement of the
period would not be determined by the time of givingnotice.w

IV. Other claims not arising out of breach

6. Some claims may arise without breach or fraud. One
example is provided by claims for the restitution of advance
payments where the' performance of the agreed exchange is
excused under the applicable law because of impossibility of
performance, force majeure, and the like. For such claims, the

17 It may be noted that article 9 (2) concerns only with the
fraud committed "before or at the time of the conclusion of the
contract;" the effect of fraud committed after the conclusion of
the contract is governed by article 20 (see accompanying com
mentary, para. 1).

18 This rule, of course, has no effect on rules of municipal
law requiring notice. Also see art. 1 (2) and accompanying
commentary,paras; 8 and 9; art. 21 (3) and acompanying
commentary; para; .5.

basic rule provided in article 9 (1) will govern. Whether such
claim exists and when the claim becomes due must, of course,
be decided under the applicable rules of national law.

Article 10
[Claims based on non-conformity of the goods;

express undertaking]

( 1) The limitation period in respect of. a cl~im
arising from a defect or lack of conformity which
could be discovered when the goods are handed over
to the buyer shall be two years from the date on which
the goods are actually handed over to him.

(2) The limitation period in respect o~ acl~im
arisinz from a defect or lack of confornuty which
could'"not be discovered when the. goods are handed
over to the buyer, shall be two years from the date
on which the defect or lack of conformity is or could
reasonably be discovered, provided that the limitation
period shall not extend beyond. eight years from the
date on which the goods are actually handed over to
the buyer.

(3) If the seller gives an express undertaking relat
ing to the goods, which is stated to have ~ffect for a
certain period of tim~, whether exp~essed In .te~ms. of
a specific period of time or otherwise, the limitation
period, in respect of any claim arising fro~ the under
taking, shall commence on the date on which th~ buyer
discovers or ought to discover the fact on which the
claim is based, but not later than on the date of the
expiration of the period of the undertaking.

COMMENTARY

I. Claims by buyers relying on non-conformity of the goods

1. As noted earlier (para. 1 of commentary on art. 9)
paragraphs (l) and (2) of article 10 provide special rules
with reference to articles 8 and 9 with regard to buyer's
"claim arising from a defect or lack of conformity" of the
delivered goods. The phrase "a claim arising from a defect or
lack of conformity" of the goods is sufficiently broad to in
clude any respect in which the goods fail to comply with the
requirements of the contract. These special rules are regarded
as necessary because the basic test provided in article 9 may
often be difficult to apply to concrete cases particularly where
defects' in goods could not be discovered until some time after
the handing over of the goods and because of divergent rules
under applicable laws concerning the time when such claims
become "due". Paragraph (1) of article 10 deals with claims
arising from non-conformity "which could be discovered when
the goods are handed over to the buyer" and paragraph (2)
deals with claims arising from non-conformity "which could
not be discovered when the goods are handed Over to the
buyer".

2. The rule adopted by article 10 is that, until defects could
reasonably be discovered, the limitation period should not
start to run for these claims; otherwise, harsh results for buy
ers may result in some circumstances when defects are of such
a nature as to prevent the discovery of the defects until long
after the handing over of the goods to the buyer. ID On the
other hand, the Convention takes account of the needs of the
seller of the goods by reducing the length of the limitation
period to two years (cf. art. 8). This shortening of the period
was thought important because, particularly in case of defects
in goods, the seller would need to resolve the dispute while
trustworthy evidence on the true condition of the goods are
still available; the period of two years would be appropriate

19 Discoverability of the defects must be tested in the light of
the methods contemplated by the agreement of the parties or,
in the absence of such agreement, by the mw or usage of the
place where the examination is to be effected.
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for this purpose.20 An over-all cut-off point against prolonging
disputes due to late discovery of defects is also provided in
article 10 (2) for claims based on defects which could not be
discovered when the goods are handed over to the buyer. Re
gardless of the discovery of defects, "the limitation period
shall not extend beyond eight years from the date on which
the goods are actually handed over to the buyer".

3. The phrase "the goods are actually handed over to the
buyer" points to the circumstances which constitute placing
the goods under the buyer's "actual" control regardless of
whether this occurs on the due place or date contemplated by
the contract or otherwise.s! Unless the goods have reached
the stage where "actual" inspection of the goods by the buyers
becomes possible, the goods cannot be regarded to have been
"actually handed over to the buyer".

Example 10 A: Seller in Santiago agreed to ship goods
to the buyer in Bombay: the terms of shipment were "F.O.B.
Santiago". Pursuant to the contract, the seller loaded the
goods on board a ship in Santiago on 1 June 1972. The goods
reached Bombay on 1 August 1972, and on the same date the
carrier notified the buyer that he could take possession of the
goods. On 15 August the buyer took possession of the goods.
Under these facts, the goods are "actually handed over" to the
buyer on 15 August.

This result is not affected by the fact that under the terms
of the contract the. risk of loss during the ocean voyage rested
on the buyer. Nor is this result affected by the fact that, under
some legal systems, it might be concluded that "title" or "own
ership" in the goods passed to the buyer when the goods were
loaded on the ship in Santiago. Alternative forms of price
quotation (F.O.B. seller's city; F.O.B. buyer's city; F.A.S.;
C.I.F. and the like) have significance in relation to possible
changes in freight rates and the manner of arranging for in
surance, but they have no significance in relationship to the
time when the goods were "actually" handed over to the
buyer. 22

H. Express undertaking for a period of time

4. Paragraph (3) of article 10 provides an exception to
the rules of paragraphs (1) and (2) of the article for cases
where the seller has given the buyer an express undertaking
(such as a warranty or guarantee) relating to the goods, which
is stated to have effect for a certain period of time. The
approach for the commencement of the period for claims aris
ing from the undertaking is the same as the preceding para
graphs of the article: the limitation period commences "on the
date on which the buyer discovers or ought to discover the
fact on which the claim is based". But the over-all cut-off date
provided in paragraph (2) of the article ("eight years from
the date on which the goods are actually handed over to the

20 It may be noted that the period for claims arising from
defects commences to run from the date on which the defects
could reasonably be discovered even if damages do not imme
diately ensue from such defects. However, the over-all fairness
of the Convention needs to . be considered in the light of the
following factors: (a) exclusion from the Convention (art.S
(a» of claims based on "death of, or personal injury to, any
person"; (b) confining the scope of this CO!I1vention to claims
that arise in relation to a contract---4:hereby excluding claims
based on tort or delict (see discussion ID para. 6 of commentary
on art. 1; (c) exclusion of consumer sales from the Convention
(art. 4 (a»; (d) the special provisions (art. 10 (3» for claims
based on an express undertaking by the seller which is stated to
have effect for a period of time.

21 The term "delivery" was intentionally avoided because
of the ambiguities in the legal concept. E.g. ULIS article 19
(1) provides: "delivery consists in the handing over of goods
which conform with the contract".

22 Of course, where the buyer takes effective physical control
over the goods in the seller's city and thereafter ships the goods,
then the goods would be regarded to have been actually handed
over to the buyer. It may also be noted that goods may be handed
over to the agents or assigns of the buyer. Cf. art. 1 (3) (a).
For purpose of illustration, suppose the buyer IDexample 10 A,
above, resells the goods to C during the transit of the goods and
transfers the bills of lading to C. The goods are handed over
to the "buyer" when C· actually takes possession of the goods.

buyer") cannot be used where the undertaking is expressed in
terms of a certain period of time. Thus, article 10 (3) pro
vides that the limitation period shall in any event commence
"not later than on the date of the expiration of the period of
the undertaking".23

5. Article 10 (3) does not specify when the seller's "ex
press undertaking" must be given. Under the working of this
provision, the seller, after delivering the goods, might adjust
certain components of the goods and in this connexion might
give an express warranty which would be governed by this
article.

Article 11
[Termination before performance is due;

instalment contracts]

( 1) If, in circumstances provided for by the law
applicable to the contract, one party is entitled to
declare the contract terminated before the time for
performance is due, and exercises this right, the limita
tion period in respect of a claim based on any such
circumstances shall commence on the date on which
the declaration is made to the other party. If the con
tract is not declared to be terminated before perform
ance becomes due, the limitation period shall com
mence on the date on which performance is due.

(2) The limitation period in respect of a claim aris
ing out of a breach by one party of a contract for the
delivery of or payment for goods by instalments shall,
in relation to each separate instalment, commence on
the date on which the particular breach occurs. If,
under the law applicable to the contract, one party is
entitled to declare the contract terminated by reason
of such breach, and exercises this right, the limitation
period in respect of all relevant instalments shall corn
mence on the date on which the declaration is made
to the other party.

COMMENTARY

1. Both paragraphs (1) and (2) of article 11 deal with
problems that arise when a party is entitled to terminate the
contraot in certain circumstances occurring before performance
is due. Paragraph (1) establishes the basic general rule; para
graph (2) deals with the special problems that arise when a
contract calls for the delivery of goods, or the payment for
goods in instalments.

I. Basic rule, paragraph (1)

2. The basic rule of p~ragraph (1) may be illustrated by
the following:

Example 11 A: A contract of sale made on 1 June 1972
calls for the seller to deliver the goods on 1 December. On
1 July the seller (without excuse) notifies the buyer that he
will not deliver the goods required by the contract. On 15 July
the buyer declares to the seller that .in view of the seller's
repudiation the contract is terminated.

3. Under some legal systems, the notification on 1 July of
refusal to perform in the future is regarded to be an anticipa
tory breach upon which an election to terIllLinate and a legal
action may be based. In some legal systems, circumstances
such as bankruptcy or other events manifesting an inability
to perform may also become grounds upon which one party
may terminate the contract before the performance is due. In
such circumstances, where one party who is entitled to declare
the contract terminated "exercises this right," the limitation
period runs from "the date on which the declaration is made
to the other party". On the stated facts in the above example,
this date is 15 July.

23 One representative expressed a serious doubt as to whether
paragraphs (2) and (3) of article 10 were fairly baIaJ1ced.
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4. It will be noted that under paragraph ( 1), the above
result depends on a decision by the party to elect to declare
the contract terminated. If, in the above instances, such an
election (i.e., by the notification of. 'termination made on
15 July) had not taken place, "the limitation period shall
commence on the date on.' which performance is" due"
1 December in the above example.24

5. In the interest of definiteness and uniformity the period
will commence on the earlier date (15 July) only when a
party positively "declares" the contract terminated. Thus, ter
mination resulting from a rule of applicable law that in cer
tain circumstances the contract shall be automatically ter
minated is not termination resulting from "declaration" by a
party within the meaning of paragraph (1). It will also be
noted that article 11 does not govern the situation, under some
legal systems, whereby circumstances such as repudiation, bank
ruptcy and the like before performance is due entitles one
party to declare the performance immediately due. However,
the result may be similar, since an action based upon failure
to perform at. such accelerated date, would be governed by
article 9.

11. Instalment contracts, paragraph (2)

6. For claims arising out of a breach of instalment con
tracts for the delivery of or payment for goods, article 11 (2)
follows the same approach as article 9 (3). The limitation
period "shall, in relation to each separate instalment, com
mence on the date on which the particular breach occurs".
This rule will minimize difficulties which might be encountered
by theoretical problems whether a particular instalment con
tract should be regarded as a set of several contracts or not.
The application of article 11 (2) may be illustrated by the
following example:

Example llB: A contract of sale made on 1 June 1972
required the seller to sell the buyer 4,000 cwt of sugar with
deliveries of 1,000 cwt on 1 July, 1 August, 1 SePtem~r and
1 October. Each of the four instalments were delivered late.
The buyer complained to the seller of these late deliveries but
did not elect to terminate the contraot although he was
entitled to do so under the applicable law to the contract if he
wished. Under these facts, separate periods of limitation
would apply to the July, August, September and October
deliveries.

7. However, when one party does terminate the contract,
article 11 (2) provides that "the limitation period in respect
of all relevant instalments" commences when such declaration
was made. This rule may be illustrated as follows:

Example 11 C: The contract is the same as in 11 B above.
The first instalment, delivered on 1 July, proved on examina
tion to be so seriously defective that the buyer rightfully took
two steps: he rejected the defective instalment and he notified
the seller on 5 July that the contract was terminated as to
future instalments.

8. For the purpose of paragraph (2), the relevant conduct
by the buyer was the buyer's election to "declare the contract
terminated" as to future instalments. Once termination is
effected, a single period for claims arising from all relevant
instalments (i.e, July, August, September and October instal
ments) commences on the date of the declaration that the
contract is terminated-5 July in the above example. The term
"all relevant instalments" embraces all instalments whether
previous or subsequent, covered by or affected by th~ termina
tion of the contract.

CESSATION AND EXTENSION OF THE LIMITATION PERIOD

Article 12
[Judicial proceedings]

( 1) The limitation period shall cease to run when
the creditor performs any act which, under the law of

24 This Convention does not, of course, specify the time when
a. notification of termination must be given except that para
graph (1) of article 11 restricts the application of the rule to
those instances where declaration to terminate the contract was
made "before performance becomes due".

the jurisdiction where such act is performed" is rec
ognized as commencing judicial proceedings against the
debtor or as asserting his claim in such proceedings
already instituted against the debtor, for the purpose
of obtaining satisfaction or recognition of his claim.

(2) For the purposes of this article, any act per
formed by way of counterclaim shall be .deemed to
have been performed on the same date as the act per
formed in relation to the claim against which the coun
terclaim is raised. However, both the claim and coun
terclaim shall relate to a contract or contracts concluded
in the course of the same transaction.

COMMENTARY

1. As was noted earlier (introduction, para. 1), this Con
vention is essentiaLly' concerned With, the time within which
the parties to an international sale of goods may bring legal
proceedings to exercise claims or rights. Article 8 states the
length of the limitation period. Articles 23 to 26 state the
effects of the expiration of the period; these include the rule
(art. 24 (1» that no claim for which the limitation period
has expired "shall be recognized or enforced in any legal
proceedings". To round out this structure, the present article 12
provides that the "limitation period sha,lil cease to run" when
the creditor commences judicial proceedings against the debtor
for the purpose of obtaining satisfaction or recognition of his
claim (provision for "legal" proceedings other than "judicial"
proceedings-e.g. arbitration and various types of administra
tive proceedings-is made in articles 13 and 14). The net effect
of these rules is substantially the same as providing that a
proceeding for enforcement may only be brought before the
limitation period has expired. However, the approach of this
Convention, in stating ,that the limitation period shall "cease
to run" when the proceeding is instituted, provides a basis
for dealing, with problems that arise when the proceeding
fails to' result in a decision on the merits or is otherwise
abortive (see art. 15).

2. The central problem of article 12 is to define the stage
which judicial proceedings must reach before the expiration
of the Iimitation period. In different jurisdictions proceedings
may be commenced in different ways. In some jurisdictions
a claim may be filed or pleaded in court only after the plain
tiff has taken certain preliminary steps (such as the service
of a "summons" or "complaint"). In some jurisdictions, these
preliminary steps may be taken out of court by the parties
(or their attorney); nevertheless these steps are governed by
the State's rules on procedure, and may be regarded as com
mencing a judicial proceeding for the purpose of satisfying
the State's rules on prescription or limitation. In other States,
this consequence occurs at various later stages in the pro
ceeding.

3. For these reasons it was not feasible to refer specifically
to the procedural steps that would meet the purposes of this
article. Instead, paragraph ( 1) refers to the performance by
the creditor of any act recognized "under the law of the juris
diction where such act is performed" as commencing judicial
proceedings against the debtor for the purpose of obtaining
satisfaction or recognition of his o1aim.25 Initiation by the
creditor against the debtor of a criminal proceeding for crimi
nal fraud would qualify under this article to stop the period
only if, under the local law, this is also an institution of a
proceeding "for the purpose of obtaining satisfaction or rec
ognition of his claim",

4. Paragraph (1) also applies where the creditor adds a
claim to a proceeding he has already instituted against the
debtor.26 The step in that proceeding that stops the running
of the limitation period depends on when, under the law of
the jurisdiction where the proceeding is brought, the creditor

25 One representative was of the view that the approach of
artiole 12 (1) may make it difficult to ascertain the exact time
when the limitation period ceased to run. Cf. art. 29.

26 The permissibility of amendment of claims in a pending
proceeding and its effect are the questions left to the law of the
forum.



22 Part One. Doeuments of the Conference

has performed an act "asserting his claim" in the pending
proceeding.

5. Paragraph (2) of this article deals with the point in time
when a counterclaimsr is deemed to be instituted. Its provi
sions may be examined in terms of 'the following example:

Example 12 A: The seller commenced suit against the buyer
on 1 March 1970. In this proceeding, the buyer interposed a
counterclaim on 1 December 1970. The limitation period gov
erning the buyer's counterclaim would, in normal course, have
expired on 1 June 1970.

6. In the above example, the crucial question is whether
the buyer's counterclaim shall be deemed to be instituted (a)
on 1 March, the time when the seller's suit was commenced
or (b) on 1 December 1970, when the buyer's counterclaim
was in fact interposed in the pending action,

7. Under paragraph (2) of article 12, alternative (a) was
chosen. This result is adopted to promote efficiency and
economy in litigation by encouraging consolidation of actions
rather than the hasty bringing of separate actions.

8. The above rule applies when the seller's claim and the
buyer's counterclaim relate to 'the same contract or to con
tracts concluded in the course of the same transaction.se The
same benefit is not given to the buyer when his claim against
the sellerarisesrrom a different transaction than that which
provided the basis for seller's claim against the buyer; in this
event, the buyer must actually institute his counterclaim
before the expiration of the limitation period. The act which
is regarded as instituting this counterclaim is determined under
the aproach employed in article 12 (1), discussed at para
graphs 3 and 4, above.

Article 13
[Arbitration]

( 1) Where the parties have agreed to submit to
arbitration, the limitation period shall cease to run
when either party commences arbitral proceedings in
the manner provided for in the arbitration agreement
or by the law applicable to that agreement.

(2) IIn the absence of any such provision, arbitral
proceedings shall be deemed to commence on the date
on which a request that the claim in dispute be referred
to arbitration is delivered at the habitual residence or
place of business of the other party or, if he has no
such residence or place of business, then at his last
known residence or place of business.

(3) The provisions of this article shall. apply not
withstanding any term in the arbitration agreement to
the effect that no right shall arise until an arbitration
award has been made.

COMMENTARY

1. Article 13 applies to arbitration based on an agreement
to submit to arbitration.w Article 12 relies on national law

27 The meaning of "counterclaim" in paragraph (2) may be
drawn from the reference in paragraph (1) to "judicial pro
ceedings" employed for the purpose of obtaining satisfaction
or recognition of a claim. Such a judicial proceeding by counter
claim can lead to affirmative recovery by the defendant against
the plaintiff; the use of a claim "as a defence or for the purpose
of set-off", after the limitation period for that claim has expired,
is governed by article 24 (2). The question whether a counter
claim is acceptable procedure is, of course, left to the rules of
the forum.

28 For example, where the plaintiff brings a suit on the basis of
a distributorship agreement, while the defendant counterclaims
on an agreement to sell related to the distributorship agreement,
these claims might be regarded as arising "in the course of the
same transaction".

29 Article 13 applies only where the parties "have agreed to
submit to arbitration". Obligatory "arbitration" not based on
an agreement would be characterized as "judicial proceedings"
for the purpose of the Convention. See arts. 1, (3) (e), and
12. On construction of this Convention to promote uniformity,
as contrasted with the application of local terminology, see
art. 7 and acompanying commentary.

to define the point in the commencement of judicial proceed
ings when the limitation period shall cease to run. The same
approach cannot be used in relation to arbitral proceedings
under article 13 since in many jurisdictions the manner for
commencing such proceedings is left to the agreement of
the parties. Thus, article 13 (l) provides that any question
as to what aots constitate fhe commencement of arbitral pro
ceedings is to be answered under "the arbitration agreement
or by the law applicable to that agreement".

2. If ,the agreement of the applicable Iaw does not pres
cribe the manner of commencement of arbitral proceedings,
under paragraph (2) the decisive point is the date on which
"a request that the claim in dispute be referred to arbitra
tion is delivered {\}t the habitual. residence or place of business
of the other party"; if he has no such residence or place of
business, the request may be delivered at his last-known resi
dence or place of business. Under paragraph (2), the request
must be "delivered" at the designated place. Thus, risks dur
ing transmission fall on the sender at the request, but the
sender need not establish that the request came into the hands
of the other party in view of 'the practical difficulties involved
in proving receipt of the request by a designated person fol
lowing delivery of the request at the specific place.

3. Paragraph (3) of this article deals with ,the effect of a
term in the arbitration agreement that "no right shall arise
until an arbitration award has been made". Under para
graph (3), such a contract term does not prevent the applica
tion of this article to the agreement; such a contract provision
has 1110 effect to suspend the running of the limitation period
or to determine the act that stops the running of the period
under this Convention. On the other hand, paragraph (3) does
not take any position concerning the validity of such agree
ments under national law. (Cf. art. 21 (3) and accompanying
commentary, paras. 5 and 6.)

Article 14

[Legal proceedings arising from death,
bankruptcy or the like]

In any legal proceedings other than those mentioned
in articles 12 and 13, including legal proceedings com
menced upon the occurence of:

(a) The death or incapacity of the debtor,
(b) The bankruptcy or insolvency of the debtor" or
(c) The dissolution or liquidation of a corporation,

company, association or entity,
the limitation period shall cease to run when the cred
itor asserts his claim in such proceedings for the pur
pose of obtaining satisfaction or recognition of the
olaim, unless the law governing the proceedings pro
vides otherwise.

COMMENTARY

1. Article 14 governs all the other degal proceedings than
those mentioned in articles 12 and 13. Such proceedings will
include inter alia, proceedings for the distribution of assets on
death, bankruptcy or the dissolution or liquidation of a corpora
tion as illustrated in (a) through (c) of article 14. It will be noted
that these illustrations set forth in paragraphs (a) through (c)
do not limit the scope of the article, which applies to "any legal
proceedings other than those mentioned in articles 12 and 13".
Thus, it would appear that receivership proceedings or the re
organization of a corporation could come within this article.
These proceedings are often different from ordinary judicial or
arbitral proceedings in that the proceedings may not be instituted
by an iodividual creditor; instead, creditors may have an oppor
tunity to file claims in existing proceedings. Consequently,
article 14 provides that the Iimitation period ceases to run
"when the creditor asserts his claim in such proceedings for
the purpose of obtaining satisfaction or recognition of the
claim". However, this rule is subjected to a proviso: "unless
the law governing the proceedings provides otherwise". This
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modification is considered necessary because creditors may
often rely on the national rules governing those proceedings
such as rules specifying the period during which claims may
be filed. Unless such~ocalrules are honoured, the creditors
could be misled as to their rights.

2." As has been noted (para. 3 of commentary on art. 1),
this Convention applies only to the prescription of rights or
claims as between ,the parties to an international sale. In the
types of proceedings illustrated in this article involving the
distribution of assets (as in bankruptcy), prescription may
affect the rights of third parties. The nature of such effect, if
any, is not regulated by this Convention and is ,left to appli
cable national law.

Article 15
[proceedings not resulting in a decision on the merits

of the claim]

(l) Where a claim has <been asserted in legal pro
ceedings within the limitation period in accordance
with articles 12, 13 or 14 but such legal proceedings
have ended without a final decision binding on the me
rits of the claim, the limitation period shall be deemed
to have Continued to run.

e2 ) It, at the time such legal proceedings ended,
the limitation period has expired or has less than one
year to run, the creditor shall be entitled to a period
of one year from the date on which the legal proceed
ings ended, unless they have ended because the cred
itor has discontinued them or allowed them to lapse.

COMMENTARY

1. Article 15 is addressed to problems tha.t <arise when legal
proceedings in which a creditor asserts his claim ends without
an adjudication on the merits of his claim. Under articles 12
(l ), 13 (l) and 14, when a creditor asserts his olaim in
legal proceedings for the purpose of satisfying his claim, the
limitation period "shall cease to run"; when a creditor asserts
his claim in legal proceedings before ;the expiration of the limi
tation period, iJl1 the absence of further provision, 'the limita
tion period would never expire. Supplementary rules are con
sequently required when such a proceeding does not lead to
an adjudication on the merits of the claim. Legal proceedings
may end without a final decision biJl1ding on the -merits of the
claim for various reasons. A proceeding may be dismissed
because it is brought in a tribunal without jurisdiction over
the case or because of procedural defects preventing adjudi
cation on the merits; a higher authority within the same juris
diction may declare that the lower court lacked, competency to
handle the case; arbitration may be stayed or set aside by
judicial authority within the same jurisdiction; moreover, a
proceeding may not result in a decision binding on the merits
of the claim because the creditor discontinues the proceeding
or withdraws his claim. Article 15 covers these and other
instances wherever "such legal proceediJl1gs have ended with
out a fin3i1 decision binding on the merits of the claim". The
rule is that "the 'limitation period shall be deemed to have
continued to run"; cessation of the period, as provided under
articles 12, 13 or 14, will be rendered Inappllcable.

2. This article, however, takes account of the possibility
that, a substantial period of time after the creditor commences
a legal proceeding, the proceeding' may be brought to an
end without a final decision on the merits because of the lack
of jurisdiction or procedural defect. If this occurs after the
expiration of the limitation period, the creditor might have
no opportunity thereafter to institute a new legal proceeding;
if this is established shortly before the expiration of the period
the creditor may have iJl1sufficient time to institute a new Iegal
proceeding.w To meet these problems, article 15 (2) provides:
"If, at the time such legal proceedings ended, the limitation

30The question whether a second proceeding on the same
claim is permissible procedure is, of course, left to the pro
cedurallaw of the forum.

period has expired or has less than one year to run, the creditor
shall be entitled to a period of one year from the date on
which the legal proceedings ended."

3. The expansion of the limitation period, however, should
not be left within the control of one of the parties and a
creditor who voluntarily discontinues legal proceedings should
not be given special treatment. Thus, article 15 (2) <also pro
vides that the extension will not be granted when proceedings
have "ended because the creditor has discontinued them or
allowed them to ,lapse".31

4. The' application of this exception to the rule may be
clarified by an example:

Example 15 A: A's claim against B arose and the limita
tion period commenced to run on 1 June 1970. A instituted
legal proceedings against B on 1 June 1972. A discontinued
the legal proceedings or withdrew his claim on 1 June 1973.

In such case, A has until 1 June 1974 to iustitute a second
legal proceeding. (If A had discontinued his action subsequent
to 1 June 1974, his claim would already have been barred and
no further legal proceedings would be possible.)

5. The denial of the extension is intended to affect not
only explicit discontiJl1uance or withdrawal of the legal pro
ceeding but also such a failure to pursue the proceeding
that the plaintiff has "allowed" the proceedings "to lapse".
Under this language, an extension may not be available
when, because of failure to continue the proceedings, the pro
ceedings are automatically termioated by 'virtue of the pro
cedural rules of the forum. In general, the extension is not
available when the proceedings came to an end because of
the choice of the creditor not to pursue them,

Article 16
[Proceedings in a different jurisdiction; extension

where foreign judgement is not recognized]

[e1) Where a creditor has asserted his claim in legal
proceedings within the limitation period in accordance
with articles 12, 13 or 14 and has obtained a decision
binding on the merits of his claim in one State, and
where, under the applicable law, he is not precluded
by this decision from asserting his original claim in
legal proceedings in another State, the limitation period
in respect of this claim shall be deemed not to have
ceased running by virtue of articles 12, 13 or 14, and
the creditor shall" in any event be entitled to an addi
tional period of one year from the date of the decision.

(2) If recognition or execution of a decision given
in one State is refused in another State, the limitation
period in respect of the creditor's original claim shall
be deemed not to have ceased running by virtue of
articles 12, '13 or 14, and the creditor shall, in any
event, be entitled to an additional period of one year
from the date of the refusal.]

COMMENTARY

1. This article is concerned with the situations where the
creditor has obtained a decision on the merits of his claim
in one State and seeks to assert his original claim afresh in
legal proceedings (paragraph (1» or to enforce the decision
(paragraph (2» in another State. Difficult problems arise
because of the limited recognition and enforcement which
decision in one State is given in other States.

SI A few members of the Commision were of the view that
the extension under article 15 (2) should not be granted unless
the creditor acted in good faith and had instituted the proceed
ings with due diligence. But others thought that the danger of
the abuse of the extension granted under article 15 (2) would
be mostly speculative because of high costs usually involved in
such proceedings; further the danger of the abuse would be
counterbalanced by the certainty of the rule which was attained
by avoiding difficult problems of proof concerning "good faith".
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I. Institution of a fresh legal proceeding in another State,
paragraph (1)

2. When the refusal of recognition or execution of the deci
sion in one State is expected in another State, the creditor
willl have to bring a legal proceeding in that State based on
the original claim. The creditor may also find it easier to sue
again on the original claim in lieu of involving himself in a
complicated process of proving the validity of the first decision.
The creditor who was rendered an unfavourable decision on
the merits of his claim may also consider having his claim
tried again in another State if he is not precluded from assert
ing his original claim afresh in legal proceedings in that State.
Legal rules variously termed such as res judicata, "merger"
of the claim in the judgement, or the Iike, maypreveet the
assertion of the original claim after the decision on the merits
of the claim even if rendered in another State. While such
legal rules may be clear 'within a single jurisdiotion, the1r
operation may be unclear on the international level.

3. Paragraph (1) of article 16 provides that where the
creditor is not precluded from asserting his original claim
afresh in legal proceedings in another State, "the limitation
period in respect of this claim shall be deemed not to have
ceased running by virtue of article 12, 13 or 14," and the
creditor shall be entitled to an additional period of one year
from the date of the originel decision in the first State for
the purpose of instituting a fresh legal proceeding in the second
State.

4. As already explained, under articles 12 (1), 13 (1) and
14 of this Convention, when a creditor asserts his claim
in legal proceedings, the limjtatlon period "shall cease to
run"; when a creditor asserts his olaim in legal proceedings
in one State before the expiration of the limitation period,
in the absence of further provision, the Iimitation period would
never expire even in other States. See article 29 and its accom
panying commentary. Therefore, the phrase "shall be deemed
not to have ceased running" was employed in article. 16 (1)
to provide a basis to bring the limitation period to an end.
This provision also prescrdbes an additional period (i,e. one
year from the date of the decision in the first State) within
which the creditor must bring a new legal proceeding in the
second State. The net effect of article 16 (1) is that the cre
ditor is entitled to institute a new legal proceeding only within
one year after the decision in the first State.

S. It will be noted that under article 16 (1) the State
which rendered the original decision need 1110t be a Contracting
State.

n. Extension where recognition or enforcement of foreign
judgement is refused, paragraph (2)

6. Where the creditor has obtained a final decision on the
merits of his claim iJIl one State, but recognition or enforce
ment of such judgement or award is refused in another State,
paragraph (2) of article 16 grants the creditor a period of
"one year from the date .of the refusal" to institute legal
proceedings in the second State to contest the merits of his
claim.32 The rule of article 16 (2) applies to all cases where
the recognition or enforcement of the final decision "is refused"
in another State. The grounds for such refusaa to recognize
the final decision rendered in another jurisdiction may vary.
One important ground is the lack of agreement between the
States concerned calling for the recognition of judgements
or awards.

32 One representative objected to the allowance of one year
"from the date of the refusal" because of the fear that this
might 'unduly prolong the total period since "the date of the
refusal" might be. after a substantially Iong period after the
original decision contradictory to the purpose of the prescrip
tion. In his view, at least a certain maximum cut-off point
would be necessary. if this rule is to be .retained, But see arti
cle 22 and its accompanying commentary. Also see foot-note 33,
infra. Another representative noted that an additional period
of four years from the date of the original decision would be
preferable but acepted the present formula in a spirit of
compromise.

7. It will be noted that, as under article 16 (1), the State
which rendered theorigin8i1 decision need not be a Contracting
State for the application of the rule of article 16 (2).

8. Article 16 is placed in square brackets to indicate that
the Commission could not reach consensus in '3IPproving the
provisions.33

Article 17
[Joint debtors; recourse actions]

[( 1) Where legal proceedings have been commenced
against one debtor within the limitation period pres
cribed by this Convention, the limitation period shall
cease to run against any other party jointly and several
ly liable with the debtor, provided that the creditor
informs such party in writing within that period that
the proceedings have been commenced.

(2) Where legal proceedings have been commenced
by a subpurchaser against the buyer, the limitation
period prescribed by this Convention shall cease to
run in relation to the buyer's claim over or against the
seller, if the buyer informs the seller in Writing within
that period that the proceedings have been commenced.

(3) In the circumstances mentioned in this article,
the creditor or the buyer must institute legal proceed
ings against the party jointly or severally liable or
against the seller, either within the limitation period
otherwise provided by this Convention or within one.
year from the date on which the legal proceedings
referred to in paragraphs (l) and (2) commenced,
whichever is the later.]

COMMENTARY

I. Effect of the institution of legal proceedings against a
joint debtor, paragraph (I)

1. The purpose of paragraph (1) of this article is to pro
vide answers to questions that may arise in the following
situation. Two persons (A and B) are jointly and severally
responsible for performance of a sales transaction, The other
party (P) commences a legal proceeding against A within
the limitation period. What is the effect of the legal proceed
mg commenced byP against A on the limitation period appli
cable to P's claim against B?

2. Under some llegal systems the institution of a legal pro
ceeding against A also satisfies the limitation period appli-'
cable to P's olaim against B. Under other legal systems insti
tution of legal proceedings against A has no effect on the
running of the Iimitaeion period with regard. to B. Consequently,
the stating of a uniform rule on. this issue is desirable. The
rule that the institution of legal proceedings against A has no
effect on the renning of the period against B involves certain
practical difficulties. Such a rule makes it advisable for the
creditor (P) to institute legal proceedings against both A and
B within the limitation period-at least in cases where there
is doubt concerning the financial ability of A to satisfy a
judgement. Where A and Bare iJIl different jurisdictions. it
would not be feasible to institute a single proceeding against
them both, and Instituting separate proceedings in different
jurisdictions, merely to prevent the ruIming. of the limitation
period' against the second debtor (B), involves expense that
would-be needless when A is able to satisfy the judgement.

3. Under article 17 (1), when legal proceedings are com
menced against A the limitation period "shall cease to run"
not. only with respect to A but also With respect to B.·It will

33 Several representatives preferred deletion ofarticle 16 (1);
a few representatives MSO suggested deletion of article 16 (2).
One representative thought that the following provision should
be added at the beginning of article 16 (of. art. S (d)):

"Where a decision on the merits has been made in legal pro
ceedings, the limitation of any claim based on such a decision
shall be governed by the law applicable to such limitation."
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39One representative suggested that the additional period of
one year must be granted to the buyer even where subpur
chasers instituted legal proceedings against the buyer within
two years of the expiration of the limitation period under this
Convention. The reason for this suggestion was that subpur
chasers are likely to institute legal proceedings a substantial
period afte:r the original sales particularly where national laws
provide longer limitation period for domestic sales transaction.

40A few representatives opposed article 18 because the article
brings in an element not consistent with uniformity. According
to one representative, at least article .18 should spell out what
these acts were which were contemplated by this provision.

41If "the 'effect of recommencing the original limitation
period" is given under the local law but is subject to certain
conditions which have been fulfilled, it has been assumed that
such conditions under the local law would not interfere with
the application of article 18.

COMMENTARY

1. Under some legal Systems certain acts by the debtor
such as a demand for performance may satisfy the applicable
rule on limitations and may have the effect of recommencing
the limitation period which ,is provided under the 10caI law,
eveq though these acts are not linked to the institution of
legal proceedings. Under some legal systems a letter or even
a verbal demand may suffice. In other legal systems, the
only way for a creditor to comply with the limitation period
is by bringing legal proceedings. Article 18 is a compromise
between these two approaches. To some extent, this article
provides a concession for the continuation of the procedure
to which parties in some legal systems have been accustomed. On
the other hand, this article takes the view that the creditor
should not be allowed to take advantage of a local procedure
for satisfying the rule .. of limitation with which the debtor
may not be familiar. Thus, article 18 is made applicable only
when the creditor performs such act "in the State where the
debtor has his place of business" before the expiration of the
limitation period provided under this Convention.w It may be
noted that article 18. is .applicable only if the act performed
by the creditor would (in the absence of.this Convention)
have "the effect of recommencing" the local limitation period.
Thus,. if the local rule. only provides for an additional shorter
period after such act rather than "recommencing the original
limitation period", such local rule would not be honoured
under article 18.41

Article 18
[Recommencement of the period by service of notice]

(1) Where the creditor performs, in the State
where the debtor has his place of business and before
the expiration of the limitation period, any act, other
than those acts prescribed in articles 12, 13 and 14,
which under the law of that State has the effect of
recommencing the original limitation period, a new
limitation period of four years shall commence on the
date prescribed by that law, provided that the limita
tion period shall not extend beyond the end of four
years from the date on which the period would other
wise have expired in accordance with articles 8 to 11.

(2) If the debtor has places of business in more
than one State,or if he has no place of business, the
provisions of paragraphs (2) and (3) of article 2
shall apply.

m. Time-limit for commencing legal proceedings against joint
debtors or against the seller, paragraph (3)

7. The effect of paragraphs (1) and (2) of this article
("cease to run") is subject to the additional important restric
tion provided under paragraph (3): In order for the creditor
or the buyer to be entitled to the protection under article 17
(1) or (2), he must institute legal proceedings against the
joint debtor or against the seller, "either within the Iimitation
period otherwise provided by this Convention or within one
year from the date on which the legal proceedings referred
to in paragraphs (1) and (2) C911UDenced, whichever is the
later". Thus, to take the example from paragraph 1, above,
if P commences legal proceedings against A in the last year
of the limitation period, P must institute legal proceedings
against B within one year from the date of the commencement
of his action against A; 0IIl 'the other hand, if P's action against

34One representative considered that a general provision
concerning notices for the purpose of part I of this Convention
was desirable. He proposed the following provision to be added
after article 28:

"Article 28A. In the absence of any other provision to the
contrary-,any notice, request or writing to be served on any
person pursuant to any provision in part r of this Conven
tion shall be deemed .to.be served for the purposes of part I
of this Convention when left at a place of business of that
person or, if he has none, at his habitual residence or, if he
has neither, at his last known place of business or residence."
35A few representatives eonsidered that the introduction of

subpurchaser's claims into the article was contradictory to the
purpose of the Convention particulariy with regard to the scope
of the Convention.

36 See foot-note 34, supra.
37In many cases the sale by B to C will be a domestic sale

for which no limitation period is prescribed by this Convention.
38Recourse claims may often arise substantially later than

the time of the original sale between A and B. In view of the
length of the limitation period provided under this Convention
for claims arising from a defect or lack of conformity of the
goods, the protection afforded by article 17 (2) for recourse
actions may be of limited utility.

n. Recourse actions, paragraph (2)

4. Paragraph (2) of this article deals with situations like
the following: A sells goods to Bwho resells the goods to
a subpurchaser C. C commences lega.l proceedings against B
on the ground that the goods are defective, In such a case,
recovery on C's claim against B may give rise to a recourse
claim by B against A.

5. If C commences legal proceedings against B toward the
end of the Iimitation period applicable to B's claim against A,
B may not have enough .Hme to prepare for the institution
of legal proceedings against A; unless B is property protected
in such situations, B may be compelled to institute formal
legal proceedings for the redress of the recourse claim
against A, even though the necessity for such redress in specu
lative. Thus, article 17 (2) provides that when the sub
purchaser C commences legal proceedingsagainst B, the limi
tation period "shall cease to run" with respect to B's claim
against A.35

6. It wiJ1l be noted, however, that the Iimitation period
applicable to B's claim against A "ceases to run" only if B
"informs [A] in writing within that period that the proceedings
have been commenced".86 Hence, if C commenced a legal
proceeding against B37 after the expiration of the limitation
period applicable to B's olaim against A under this Convention,
B will no longer be protected under article 17 (2).38 This result
is supported because the original seller should not be exposed
indefinitely to claims arising from resale by the buyer after
the expiration of the limitation period. Moreover, where such
risk presented a problem, they could be covered by insurance.

be noted that the role of article 17 (1) is operative only when A was instituted before the last year of the limitation period,
the creditor informs B in writing within the limitation period the protection provided under article 17 (1) and (2) will be
that the proceedings against A have been instituted. This written of no importance since P's action against B is, in any event,
nonce may give B the opportunity, if he chooses, to intervene subject to the same "limitation period otherwise provided by
in or participate ID the proceedings against A.84 this Convention".89

8. The rules of article 17, particalarly the rule contained
in paragraphs (2) and (3) of the article, are products of
compromises between sharply conflicting views. Questions
remained as to theneoessity for such provisions. For these
reasons, the Commission decided to place this article in
brackets.



Article 20
[Extension where institution of legal proceedings

prevented]

Where, as a result of a circumstance which is beyond
the control of the creditor and which he could neither
avoid nor overcome, the creditor has been prevented
from causing the limitation period to cease to run, the
limitation period shall be extended so as not to expire
before the expiration of one year from the date on
which the relevant circumstance ceased to exist. The
limitation period shall in no event be extended beyond
four years from the date on which the period would
otherwise expire in accordance with articles 8 to 11.
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2. The effect given to such act under article 16 is that "a
new limitation period of four years" commences to run
afresh from the date on which the local limitation period
would otherwise have been recommenced in the absence of
this Convention. The proviso to article 18 (1) places an
over-all limit beyond which no extension of the limitation
period would be given effect. It will be noted that this con
sequence is different from the institution of legal proceedings
(arts. 12, 13 and 14); on the institution of legal proceedings
the period will "cease to run" subject to the adjustments
provided in articles 15 to 17.

3. Paragraph (2) of article 18 refers to the provisions of
article 2 (2) and (3) of this Convention for instances where
the debtor has places of business in more than one State or
no place of business.

Article 19
[Acknowledgement by debtor]

(1) Where the debtor, before the expiration of the
limitation period,acknowledges in writing his obliga
tion to the creditor, a new limitation period of four
years shall commence to run from the date of such
acknowledgement.

(2) Payment of interest or partial performance of
an obligation by the debtor shall have the same effect
as an acknowledgement under paragraph (1) of this
article if it can reasonably be inferred from such pay
ment or performance that the debtor acknowledges
that obligation.

CoMMENTARY

1. The basic purposes of prescription are to prevent the
pressing of claims 'at such a late date that the evidence is
unreliable, and to provide a degree. of certainty in legal rela
tionships. An extension of the limitation period when a debtor
acknowledges his obligation to the creditor before the expira
tion of the original limitation period is consistent with the
above purposes. Consequently, under paragraph (1) of this
article, when such acknowledgement occurs, a limitation
period of four years will begin to run afresh by reason of
such acknowledgement.

2. This new limitation period may have significant impact
on the debtor's rights; consequently, paragraph (1) requires
that the acknowledgement must be in writing. A writing by
a debtor confirming an earlier oral acknowledgement would
become an "acknowledgement" within the meaning of .this
article when the written confirmation was made. The require
ment of a "writing" is defined in article 1 (3)' (g). Of course,
the "acknowledgement" of the original debt may be somewhat
similar to a transaction creating a new debt (sometimes called
a "novation") which, under applicable law,may be inde
pendent of the original obligation-so that the original trans
action need not be proved to justify recovery under the new
obligation, Applicable law may not require this "novation"
to be effected in writing; the rule of article 19 that an
"acknowledgement" must be in writing is not intended to
interfere with the rules of the applicable law on "novation".

3. Paragraph (2) deals with payment of interest and
"partial performance of an obligation" when these acts imply
an acknowledgement of the debt. In both cases, the new
limitation period will commence to run afresh only with
respect to the obligation acknowledged by such action. The
partial payment of a debt is the most typical instance of
partial performance, but the language of paragraph (2) is
sufficiently broad to include other types of partial perform
ance such as the partial repair by a seller of a defective
machine. Of course, whether there is an acknowledgement
under the circumstance and, if so, the extent of the obligation
so acknowledged are questions calling for the determination
of the relevant facts in the ligbt of the basic standard set
forth in this article.

CoMMENTARY

1. This article provides for limited extension of the limita
tion period when circumstances not imputable to a creditor
prevent him from instituting legal proceedings. This problem
is often considered under the heading of "force majeure" or
impossibility; however, this article does not employ these
terms since they are used with different meanings in different
legal systems. Instead, the basic test is whether the creditor
"has been prevented" from taking appropriate action.42 To
avoid excessive liberality, no extension is permitted when any
one of the following restrictions is applicable: (1) the pre
venting circumstances must be "beyond the control of the cred
itor"; (2) the creditor could neither have avoided nor over
come the occurrence of such circumstance. There are many
types of preventing circumstances that are "beyond the con
trol of the creditor" and which therefore might provide a
basis for an extension, These might include: a state of war
or the interruption of communication; the death or incapacity
of the debtor where an administrator of the debtor's assets
has not yet been appointed (cf. art. 14); the debtor's mis
statement or concealment of his identity or address which
prevents the creditor from instituting legal proceedings, fraud
committed by the debtor after the conclusion of the contract
such as concealment of defects in the goods.48

2. There is no reason to extend the Iimitation period when
the circumstance preventing institution of legal proceedings
ceased to exist a substantial period in advance of .the end
of the period. Nor is there reason to extend the period for
a longer period than is needed to institute legal proceedings
to. Obtain satisfaction or recognition of the claim. For these
reasons, the limitation period is extended one year from the
date on which the preventing circumstance is removed. Thus,
if, at the time such preventing circumstance ceased to exist,
the limitation period has expired or has less than one year
to run, the creditor will be entitled to a period of one year
from the date on which the preventing circumstance ceased
to exist.

3. The last sentence of article 20 places an over-all limit
beyond which no extension would be given under any cir
cumstance.

MODIFICATION OF THE LIMITATION PERIOD
BY THE PARTIES

Article 21
[Modification by the parties]

(1 ) The limitation period cannot be modified or
affected by any declaration or agreement between the

42 Under articles 12, 13 and 14, it is provided that the limita
tion period shall "cease to run" when a creditor asserts his
claim in legal proceedings. The present article, in referring to
facts preventing the creditor "from causing the limit-ation period
to cease to run", refers to the actions described under articles
12, 13 and 14.

48 As to .the effect of fraud committed before or at the time
of the conclusion of the contract on the commencement of the
limitation period, see art. 9 (2).
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parties, except in the cases provided for in para
graph (2) of this artiole.

(2) The debtor may at any time during the running
of the limitation period extend the period by a declara
tion in writing to the creditor. This declaration may
be renewed. In no event shaillthe period of limitation
be extended beyond the end of four years from the
date on which it would otherwise have expired in
accordance with the provisions of this Convention.

(3) The provisions of this article shall not affect
the validity of a clause in the contract of sale whereby
the acquisition or exercise of a claim is dependent
upon the performance by one party of an act other
than the institution of judicial proceedings within a
certain period of time, provided that such clause is
valid under the applicable law.

CoMMBNTARY

1. Paragraph (1) of article 21 declares ill general rule
that this Convention does not allow parties to modify the
limitation period. Exceptions to tills rule provided in para
graphs (2) and (3) are explained below.

I. Extension of the limitation period

2. Paragraph (2) permits the parties to extend the limita
tion period to the maximum of four years from the date
when the limitation period would otherwise have expired
according to the other provisions of this Convention. The
extension can be accomplished by a unilateral declaration by
the debtor; an effective declaration may, of course, be a part
of an agreement by the parties. Extension of the limitation
period can have important consequences for the rights of the
parties. An oral extension could be claimed in doubtful cir
cumstances or on the basis of fraudulent testimony. Therefore,
only a declaration in Wl'Iiting can extend the period.

3. Under paragraph (2), declaration is effective only only
when it is made "during the running of the limitation period".
This restriction in the Convention would deny effect to
attempts to extend the period made at early stages of the
transaction; e.g., at the time of contracting and thereafter
until the claim becomes due or the breach occurs at which
time the limitation period commences to run under articles 9
to 11. It was considered that without this restriction a: party
with stronger bargaining power might impose extensions at
the time of contracting;' in addition, a clause extending the
limitation period might be a part of a form oontract to which
the other pady might not give sufficient attention.

4. Allowance of extension after the commencement of the
limitation period, on the other hand, may be useful to prevent
the hasty institution of a legal proceeding close to the end
of the period when the parties are still negotiating or are
awaiting the outcome of similar proceedings in other fora.44

IT. Notices to other party; arbitration

S. One of the purposes of paragraph (3) of article 21 is
to make clear that this article has nothing to do with the
validity of a contract clause concerning a time-limit by reason
of which the acquisition or exercise of a claim is dependent

44 One representative, supported by a few others, proposed
the following for article 21 (2):

"(2) The debtor may, at any time during the running of the
limitation period by a declaration in writing to the creditor,
extend the limitation period for a new period of time. Such
a declaration shall in no event have effect beyond the end of
four years, from the date of the declaration or from the date
on which the period would otherwise expire, whichever is
the later. The debtor may renew the effect of the declaration
for a further period, provided however that the prescription
period shall in no event by reason of declarations under this
article be extended beyond eight years from the date on
which the period would otherwise expire in accordance with
this Convention."

upon one party giving notice to the other party. A typical
example would be modification of the length of period provided
in the national law applicable to the contract of sales within
which the buyer must give notice to the seller in order to preserve
his rights when goods are defective. Article 21 (3) makes it
clear that this Convention does not interfere with applicable
rules which allow such contractual stipulations for notices.411

6. Paragraph (3) of article 21 is also relevant to clauses
in the sales contract requiring that controversies under the con
tract be submitted to arbitration within a limited time. The
paragraph refers to clauses in the sales contract ''whereby the
acquisition or exercise of a claim is dependent upon the per
formance by one party of an act other than the institution
of judicial proceedings within a certain period of time". Atten
tion is directed. to the phrase "judicial. proceedings". "Legal
proceedings", as defined in article 1 (3 ) (e), "includes judi
cial, administrative and arbitral proceedings"; "judicial. pro
ceedings" is narrower in scope. As a result, the provisions
of article 21 will not affect the Vlalidity of a clause in the
contract of sale "whereby the acquisition or exercise of a
claim" is dependent upon the act of one party submitting the
controversy to arbitration within a certain period of time.
This adjustment was considered advisable 110 accommodate
contracts, often used in commodity markets, providing that
any dispute must be submitted to arbitration within a short
period-e.g. within six months. With respect to the possible
abuse of such a provision, paragraph (3) concludes with the
proviso that such clause must be valid under the applicable
law. For" example, the applicable law may give the court the
power, because of hardship to ill party, to extend the period
which was provided for in the contract; this Convention does
not interfere with the continued exercise of this power.

LIMIT OF EXTENSION AND MODIFICATION
OF THE LIMITATION PERIOD

Article 22
[Over-all. limitation for bringing legal proceedings]

[Notwithstanding the provisions of articles 12 to 21
of this Convention, no legal proceedings shall in any
event be brought after the expiration of 10 years from
the date on which the limitation period commences to
run under article 9 and 11, or after the expiration of
eight years from the date on which the limitation
period commences to run under article 10.]

CoMMENTARY

1. As already noted, this Convention contains provisions
which permit the limitation period to be extended or modified
in various situations (arts..15 to 21). Some of those provisions
specify overriding limits for such extensions of the period
(e.g., arts. 18 and 20); these overriding limits are applicable
only to the operation of specific provisions. Thus, it is possible
that the period may be extended, in some cases, for such
a substantially prolonged period that the institution of the
legal proceedings towards the end of that extended period
would be no longer compatible with the purpose of prescrip
tion. This article, therefore, sets forth an over-all cut-off
point beyond which no legal proceedings may be instituted
under any circumstance. Such cut-off point is "the expiration
of 10 years from the date on which the limitation period
commences to run under articles 9 and 11", or "the expiration
of eight years from the date on which the limitation period
commences to run under article 10".

2. This provision was proposed, at a late stage of the
drafting, to take account of the inclusion of other provisions

45 It may be noted that this Convention has no effect on
rules of local law involving "time-limit" (decheance) within
which one party is required to give notice to the other party
concerning defects in goods (e.g., ULIS, art. 39 (1». See
article 1 (2) and accompanying commentary paras. 8 and 9.
One representative was of the view that the rule of article 21
(3) should be incorporated in article 1 (2).
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extending the limitation period. Most representatives who
spoke on the provision were in favour of the inclusion in
principle of the present article. However, this provision is
placed in square brackets because most representatives did
not have time to evaluate the effect of the provision in the
context of the Convention as a whole.

EFFECTS OF THE EXPIRATION OF THE LIMITATION
PERIOD

Article 23
[Who can invoke limitation]

Expiration of the limitation period shall be' taken
into consideration in any legal proceedings only at the
request of a party to such proceedings.

COMMENTARY

1. The principal question to which article 23 is addressed
is the following: if a party to legal. proceedings does not
assert that the. action is barred by expiration of the limitation
period, may the tribunal raise this issue of its own motion
(suo officio)? This Convention answers this question in the
negative: expiration of the period shall be taken into con
sideration "only at the request of a party" to legal proceedings.
One consideration supporting this result is that many of the
facts relevant to the running of the period will be known
only to the parties and ordinarily will not be apparent from
the evidence presenting the substance of the claim; for
instance, this may be true with respect to possible extensions
of the limitation period (e.g., arts. 19 and 21). Under the
traditions of some legal systems, if a judge must search for
such facts, he may have to involve himself in the case as to
depart from the judges' usual role of neutrality. Moreover,
the question, although answered differently in different legal
systems, is not of large practical importance; a party who
may interpose this defence will rarely fail to do so. Indeed,
this provision does not prohibit a tribunal from drawing
attention to the lapse of time, and inquiring whether the party
wishes this issue to be taken into consideration. (Whether
such is proper [udicial practice is, of course, a matter for the
rules of the forum.) There may be also instances where a
creditor does not wish to invoke prescription because of a
special business relationship with the, debtor while disagreeing
on the substance of the pending dispute. Hence, this article
provides that prescription of rights or limitation on legal
proceedings due to the expiration of the limitation period
may only be invoked if a party so requests.

2. However, it has been noted by several representatives
in the Commission that prescription is a matter of public
policy and that the matter should not be subjected to the
parties' disposal. According to them the tribunal should take
the expiration of the limitation period into account unless
parties agreed to the modification of the period under article 21
of this Convention. Tribunals can obtain facts '. from parties
without burdening themselves by collection of evidence; the
question of who should have the burden of collecting evidence
should not affect the issue of who should invoke prescription.
This Convention in article 35 takes account, of this view by
permitting States to make reservation at the time of ratifi
cation or accession to this Convention "that it shall not
be compelled to apply the provisions of article 23 of this
Convention".

Article 24
[Effect of expiration of the period; set-off]

(l) Subject to the provisions of paragraph (2) of
this article and ofartic1e 23, no claim which has be
come barred by reason of limitation shall be recog
nized or enforced in any legal proceedings.

(2) Notwithstanding the expiration of the limitation
period, one party may rely on his claim as a defence
or for the purpose of set-off against a claim asserted

by the other party, provided that in the latter case this
may only be done:

(a) If both claimsrelate to a contract or contracts
concluded in the course of the same transaction; or

(b) If the claims could have been set-off at any
time before the date on.which the limitation period
expired.

COMMENTARY

I. Effect of expiration of the period

1. Paragraph (1) of article 24 emphasizesthis Convention's
basic purpose to provide a limitation period within which the
claims of the parties must be submitted to a tribunal. See
article 1 (1). Once the limitation period expires, the claim
can no longer be recognized or exercised in any legal pro
ceedings.

2. It will be noted that paragraph (1) is concerned with
the recognition or enforcement of claims "in any legal pro
ceedings". This Convention does not attempt to solve all the
questions, many of a theoretical nature, that might be raised
wJth respect to the effect .of the running of the limitation
period. For example, if collateral of the debtor remains in
the possession of the creditor after the expiration of the
period of limitation, questions may arise as to the right of the
creditor to continue in possession of the collateral or to
liquidate the collateral through sale. These. problems may
arise in a wide variety of settings and the results may vary
as a result of differences i.n the security arrangements and
in the laws governing those arrangements. Consequently,
these problems are to be left to the applicable rules apart
from this Convention. It may be expected, however, that the
tribunal of signatory States in solving 'these problems will give
full effect to the basic policy of this Convention with respect to
the enforcement of rights or claims barred by limitation.
See also article 5 (c) . As to the effect of voluntary per
formance of an obligation after the expiration of the limitation
period, see article 25 and accompanying commentary.

IT. Claim used as a defence or for the purpose of set-off

3. The rules of paragraph (2) can be illustrated by the
following examples.

Example 24 A: An international sales contract required A
to deliver specified goods to B on 1 June of each year from
1970 through 1975. B claimed that the goods delivered in
1970 were defective, B did not pay for the goods delivered
in 1975, and A instituted legal proceedings in 1976 to recover
the price.

On these facts B may set-off his claim against A based
on defects of the goods delivered in 1970. Such set-off is
permitted under paragraph (a) of article 24 (2), since both
claims relate to the same transaction;46 B's set-off is not
barred even though the limitation period for his claim ex
pired in 1974, prior to his assertion of the claim in the legal
proceedings and also prior to the creation of the claim by A
againstB for the price of the goods delivered in 1975. It
will also be noted that under article 24 (2), B may rely on
this claim "for the purpose of set-off". Thus, i.f A's claim is
$1,000 and B's claim is $2,000, B's claim may extinguish
A's claim but it may not be used as a basis for affirmative
recovery against A.47

Example 24 B: On 1 June 1970, A delivered goods to B
based on a contract of international sale of goods; B claimed
the goods were defective. On 1 June 1973, under a different
contract, B delivered goods to A; A claimed these goods
were defective and in 1975 mstituted legal proceedings against
B based on this claim.

46As to another example where claims arise from "a con
tract or contracts concluded in the course of the same trans
action", see foot-note 28 in the commentary on art. 12.

47 On legal proceedings calling for affirmative recovery by
the defendant against the plaintiff, see art. 12 (2). See also
para. 5 of the commentary on that article and its accompanying
foot-note.
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In these proceedings B may rely on his claim against A
for the purpose of set-off even though B's claim arose in
1970-more than four years prior to the time when the claim
was asserted in court Under paragraph (b) of article 24 (2),
the claims "could have been set-off" before the date when
the limitation period on B's claim expired......i.e, between
1 June 1973 and 1 June 1974.

Article 25
[Restitution of performance after. prescription]

Where the debtor performs his obligation after the
expiration of the limitation period, he shall not thereby
be entitled to recover or in any way claim restitution
of the performance thus made even if he did not know
at the time of such performance that the limitation
period had expired.

CoMMENTARY

As has already been noted (para. 1 of commentary on
art. 24), expiration of the limitation period precludes the
exercise or recognition of <the claims of the parties in legal
proceedings (see art. 24 (1)). This is due to the basic purpose
of prescription to prevent the pressing of claims at such a
late date that the evidence is unreliable, and to provide a
degree of certainty in legal relationships. These policies are
not violated where 'the debtor voluntarily performs his obli
gation after the expiration of the limitation period. Article 25
accordingly provides that the debtor cannot claim restitution
of the performance which he has voluntarily performed "even
if he did not know aJI: the time of such performance that the
limitation period had expired". Of course, this provision
deals only with the effectiveness of claims for restitution
based on the contention that the performance could not have
been required because the limitation period had run.

Article 26
[Interest]

The expiration of the limitation period with respect
to a principal debt shall have the same effect with
respect to an obligation to pay interest on that debt.

CoMMENTARY

To avoid divergent interpretations involving the theoretical
question whether an obligation to pay interest is "indepen
dent" from the obligation to pay the principal debt, article 26
provides a uniform rule that "the expiration of the limitation
period with respect to a principal debt shall have the same
effect with respect to an obligation to pay interest on that
debt".

CALCULATION OF THE PERIOD

Article 27
[Basic rule]

(1) The limitation period shall be calculated in
such a way that it shall expire at the end of the day
which corresponds to the date on which the period
commenced to run. If there is no such corresponding
date, the period shall expire at. the end of the Iast day
of the last calender month of the limitation period.

(2) The limitation period shall calculated by ref
erence to the calendar of the place where the legal
proceedings are instituted.

CoMMENTARY

1. One traditional formula for the calculation of a limita
tion period is to exclude the first day of <the period and
include the last. The concepts of "linclusion" and "exclusion"

of days, however, can be misunderstood by those who are
not familiar with the application of this rule. Therefore, for
the sake of clarity, article 27 adopts a different formula to
reach the same result. Under this article, where a limitation
period begins on 1 June, the day when the period expires is
the corresponding day of the later year, i.e., 1 June, The
second sentence of article 27 (1) covers a situation which
may occur in a leap year. That is, when the initial day is
29 February of a le,ap year, and the later year is not a leap
year, the date on which the limitation period expires is "the
last day of the last calendar month of the limitation, period",
i.e., 28 February of the later year.

2. Since different calendar systems are used in different
States, paragraph (2) of article 27 provides that "the calendar
of the place where the legal proceedings are instituted" must
be used in calculating the period.

Article 28
[Effect of holiday]

Where the last day of the Iimitation period falls on
an official holiday or other dies non juridicus pre
cluding the appropriate legal action in the jurisdiction
where the creditor institutes judicial proceedings as
envisaged in article 12 or asserts a claim as envisaged

, in article 14,the limitation period shall be extended
so as not to expire until the end of the first day
following that official holiday or dies non juridicus on
which such proceedings could be instituted or on which
such a claim could be asserted in that jurisdiction.

CoMMENTARY

1. This article deals with the problem that arises when
the limitation period ends on a day when the courts and
other tribunals are closed so that it is not possible to take
the steps to commence legal proceedings. as prescribed in
article 12 or 14. For this reason, the article makes special
provisions "where the last day of the limitation period falls
on an official holiday or other dies non juridicus precluding
the appropriate legal action in the jurisdiction" where the
creditor asserts his claim. In such cases, the limitation period
is extended "until the end of the first day following that
official holiday or dies non juridicus on which such pro.
ceedings could be instituted or on which such a claim could
be asserted in that jurisdiction".

2. It is recognized that the curtailment of the total period
that might result from a holiday is minor in relation to a
period calculated in years. However, in many legal systems,
an extension lis provided and may be relied on by attorneys.
In addition, attorneys in one country might not be in a
position to anticipate holidays in another country. The limited
extension set forth in this article will avoid such difficulties.

INTERNATIONAL EFFECT

Article 29
[Acts or circumstances to be given international effect]

A Contracting State shall give effect to acts or cir
cumstances referred to in articles '12, 13, 14, 15, 17
and 18 which take place in another Contracting State,
provided that the creditor has taken all. reasonable
steps to ensure that the debtor is informed of the
relevant act or circumstances as soon as possible.

COMMENTARY

1. This article is concerned with a group of problems
illustrated by the following situation. Buyer has a claim
against Seller arising from an international sale of goods. The
claim arose in 1970. In. 1973 Buyer instituted a legal pro
ceeding against Seller in Stai1:e x. In 1975, while the pro
ceeding in State X is still pending, Buyer instituted a legal
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proceeding in State Ybased on the same claim. (State Y has
adopted the Convention.) Since Buyer's claim arose more
than four years prior to the institution of the proceeding in
State Y, that proceeding would be barred unless the limitation
period "ceased to run" when the legal proceeding was com
menced in State X.

2. Article 29 refers to the effect which Contracting States
shall give to "acts or circumstances referred to in articles 12,
13, 14, 15, 17 and 18". Most of these articles deal with the
point which various types of legal proceedings must reach
in order to stop the running of the limitation period (arts. 12,
13 and 14; cf. arts. 17 and 18). Article IS, to which article 29
also refers, deals with the effect on the running of the period
when the proceeding ends without a final decision on the
merits of the claim to afford the creditor an opportunity to
institute a further legal proceeding: in such cases the creditor
is assured of a period of one year from the date on which
the proceedings ended, unless the proceedings have ended
because the creditor has discontinued the proceedings o£
allowed them to lapse. Thus, there dS a close relationship
between the provisions of the Convention that the limitation
period "ceases to run" on the institution of legal proceedings
(i.e., arts. 12 (1), 13 (1), and 14), and the rules of article 15
concerning the effect of proceedings not resulting in a decision
on the merits of the claim.4 8 To return to the above example,
if the proceedings in State X ended on 1 February 1975
without a final decision on the merits of the claim for a/
reason other than the discontinuance or withdrawal of the
proceeding, the limitation period "sbaIl be deemed to have
continued to run" but the period is extended to 1 February
1976. The above rules, however, do not take up the question
of the effect of proceedings in one State (X) on the running
of the period in a second State (Y)~the problem to which the
present article is addressed.

3. Under article 29, if State X is a Contracting State
these events in State X would be given "international" effect
in State Y and an action brought in State Y until 1 February
1976 would not be barred by Iimitation.se

4. By the terms of article 29, a Contracting State (State Y)
"shall give" the prescribed effect when the first action (in
State X) is in a Contracting State. This language was not
intended to forbid a Contracting state from giving com
parable effect to acts occurring in non-Contracting States;
but any such effect is not compelled by the Convention.

5. The analysis of the references in article 29 to articles 12,
13 and 14 and article 15 showed that article 29 is primarily
addressed to problems of limitation that arise when an initial
proceeding (e.g., in State X) ends without a final decision on
the merits of the claim. When that proceeding (in State X)
does lead to a decision on 'the merits of the claim, the inter
national effect of that decision (in State Y) is specified in
article 16. For example, when the decision on the merits in
State X is not recognized in State Y, article 16 assures the
creditor of a limited additional period to bring an action on
the original claim in State Y.50

48 This relationship is discussed more fully in the Commen
tary on art. 15.

49 If the buyer, after Instituting the judicial. proceeding in
1973 in State X, in 1974 discontinues the proceeding or with
draws his claim, under article 16 the result is somewhat dif
ferent: in such cases, the limitation period "shall be deemed
to have continued to run" and no extension is granted. As a
result, the bringing of the 'action in State X becomes irrelevant
with respect to the running of the period, and the action insti
tuted in State Y would be barred by the four-year period
established by this Convention. This foot-note does not discuss
the situation that would result 1f the creditor discontinues the
proceeding in State X subsequent to the bringing of the pro
ceeding in State Y.

50When the decision in State X is recognized and is enforce
able in State Y, any further proceeding in State Y would nor
mally by based on the judgement rendered in State X. The
period for bringing "claims based upon ... a judgement or
award made in legal proceedings" is not governed by this
Convention. See art. 5 (d) and accompanying commentary.

6. Article 29 also prescribes the international effect of the
recommencement of the limitation period which, under ar
ticle 18, may occur in some jurisdictions as a result of acts
such as the service of a demand notice. Attention is also
drawn to the rules of article 17 concerning recourse actions
and the effect of the institution of legal proceedings against
a joint debtor. If these provisions (now set in square brackets)
should be adopted, under article 29 the effect given to the
circumstances mentioned in article 17 should be also honoured
by other Contracting States.

7. An important requirement for international effect under
article 29 is that the creditor take "all reasonable steps to
ensure that the debtor is informed of the relevant act or
circumstances as soon as possible".51 While in most cases
commencement of a proceeding will require notification to
the defendant-debtor, under some procedural systems, this
may not be assured. Hence, this requirement was considered
necessary.52

8. The limitation on the effect of acts in one State (State X)
in a second State (State Y) applies only with respect to
those articles listed in article 29; thus, article 29 is primarily
concerned only with the international effect of the institution
of legal proceedings. It may also be noted that the effective
ness of certain other acts does not depend on where they take
place: e.g., acknowledgement of the debt (art. 19) and a
declaration or agreement modifying the period (art. 21)
have the effect prescribed in those articles without regard to
the place where the acknowledgement, declaration or agree
ment occurs.

PART 11: IMPLEMENTATION

Article 30
[Implementing legislation]

[Subject to the provisions of article 31, each Con
tracting State shall take such steps as may be necessary
under its constitution or law to give the provisions of
part I of this Convention the force of law not later
than the date of the entry into force of this Convention
in respect of that State.]

COMMENTARY

1. This article deals with the obligation of a Contracting
State to take implementing steps that would give the provisions
of part I of this Convention the force of law within the
territorial jurisdiotion of that State. The special problems
that may be presented in a federal or non-unitary State are
dealt with in article 31.

2. This article does not spell out the manner in which a
Contracting State should give the provisions of part I "the
force of law". It is left entirely to each Contracting State
to take such steps "as may be necessary" under its constitu
tional rules, Thus,the ratification of or accession to this
Convention by a State may be sufficient "under its constitution
or law" to give the provisions of part I "the force of law"
and no additional step would be required; in other States,
implementing domestic legislation may be required to give
such effect to the provisions of part I. Where such imple
menting process is required after ratification or accession, the
Contracting State is bound to take such necessary steps "not

51 See foot-note 34 to the commentary on art, 17.
52Two representatives opposed ,the rule of article 29 for

the reason that it is not realistic to ask a State to recognize the
effect of institution of legal proceedings in a far distant State
whose procedural rules for the institution of the legal proceed
ings may often be difficult to ascertain (cf. art. 12 and accom
panying commentary, paras. 2 and 3); moreover, under arti
cles 15 and 29 the period would be extended even-if a suit was
brought in an incompetent court in another Contracting State.
In their view, should article 29 be retained, Contracting States
must be permitted to make a reservation Iirniting the effect in
such States of legal proceedings in other States.
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later. than the date of the entry into force of this Convention
in respect of that State"; that date is specified in article 42
of this Convention. It will be noted that under article 30,
the Contracting State shall give to "the provisions of" part I
the force of law; as a consequence, a Contracting State may
not introduce changes that modify the intended meaning of
those provisions: part I is not a "model law".

3. This provision is kept in square brackets because the
Commission was of the view that the final drafting of this
provision may require further attention by the international
conference of plenipotentiaries.

Article 31
[Implementing process in a federal State]

[In the case of a federal or non-unitary State, the
following provisions shall apply:

(a) With respect to those articles of this Conven
tion that come within the legislative jurisdiction of the
federal authority, the obligations of the federal Govern
ment shall to this extent be the same as those of Con
tracting States which are not federal States;

( b) With respect to those articles of this Conven
tion that come within the legislative jurisdiction of
constituent States or provinces which are not, under
the constitutional system of the federation" bound to
take legislative action, the federal Government shall
bring such articles with a favourable recommendation to
the notice of the appropriate authorities of constituent
States or provinces at the earliest possible moment;

(c) A federal State party to this Convention shall,
at the request of any other Contracting State transmitted
through the Secretary-General of the United Nations,
supply a statement of the law and practice of the federa
tion and its constituent units in regard to any particular
provision of this Convention, showing the extent to
which effect has been given to that provision by legis
lative or other action.]

COMMENrARY

Where a Contracting State to this Convention. is a fed
eral or non-unitary State, the federal authority may not
have power to effect certain provisions of this Convention in
its constituent States or provinces because those provisions
may relate to the matters. which are within the legislative
jurisdiction of each of such constituent States or provinces.
Consequently, rules supplementing article 3'0 may be needed
for a Contracting State which is a federal State. Article 31
provides the process required for such a federal. State in order
to fulfil the obligation to implement the provisions of this
Convention. This provision is kept in square brackets for the
same reason as indicated for article 30.

Article 32
[Non-applicability as to prior contracts]

Each Contracting State shall apply the provisions
of this Convention to contracts concluded on or after
the date of the entry into force of this Convention in
respect of that State.

COMMENTARY

1. This article sets forth a definitive time as the starting
point for the taking of effect of the provisions of this Con
vention with respect to contracts: a Contracting State is
bound to apply the provisions of the Convention only to con
tracts that are concluded on or after the date of the entry
into force of this Convention in respect of that State. This
starting point was preferred to other dates (e.g., the date

the breach is committed or the date the claim arises) because
it is more definitive and because it avoids difficult problems
of retroactivity.

2. The date of the entry into force of this Convention in
respect of each Contracting State is dealt with in article 42
of the Convention.

PART HI: DECLARATIONS AND
RESERVATIONS

Article 33
[Declarations limiting the application of the

Convention]

( 1) Two or more Contracting States may at any
time declare that contracts of sale between a seller
having a place of business in one of the States and a
buyer having a place of business in another of these
States shall not be considered international within the
meaning of article 2 of this Convention, because they
apply the same or closely related legal rules which in
the absence of such a declaration would be governed
by this Convention.

(2) 'If a party has places of business in more than
one State, or if he has no place of business, the pro
visions of paragraphs (2) and (3) of article 2 shall
apply.

CoMMENTARY

1. Some States, in the absence of this Convention, apply
the same or closely related rules to sales. These States should
be permitted, if they choose, to continue to apply their present
rules to transaction involving such States, and at the same
time adhere to the Convention. The present article makes this
possible.

2. Paragraph (1) of ,this article enables any two or more
Contracting States to make a joint declaration, at any time,
to the effect that contracts of sale entered into by a seller
having a place of business in one of these States and a buyer
having a place of business in another of these States, "shall
not be considered international within the meaning of article 2
of this Convention". Since, under paragraph (1) of article 1
of this Convention, the provisions of the Convention are appli
cable to contracts of international sale. of goods. as .defined
in article 2, the effect of the declaration under paragraph (l)
of this article is to exclude such contracts from :the scope .of
application of the Convention.

3. Paragraph (l) uses the term "place of business"; para
graph (2) provides a rule which is in line. with the rules of
article 2 of this Convention.

Article 34
[Reservation with respect to actions for annulment of

the contract]

A Contracting State may declare,at the time of the
deposit of its instrument of ratification or accession,
that it will not apply the provisions of this Convention
to actions for annulment of the contract.

COMMENTARY

In some legal systems where actions for annulment, as for
incapacity, duress or fraud (dol), is required to establish
nullity of the contract, the period of limitation for. bringing
such actions may be treated differently from the period gov
erning the general limitation for the exercise of claims arising
from the contract. For example, in such actions the point for
the commencement and the length of the period may be differ
ent from those rules provided under this Convention (e.g.,
art. 9 (2». This article permits a State to declare that it will
not apply the provisions of this Convention to actions for
annulment of the contract. Thus, the State which has made
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a reservation under thisartic1e may continue to apply its
local rules (including the rules of private international Iaw)
to the actions for annulment of contract.

Article 35
[Reservation with respect to who can

invoke limitation]

Any State may declare, at the time of the deposit
of its instrument of ratification or accession to this
Convention, that it shall not be compelled to apply
the provisions of article 23 of this Convention.

COMMENTARY

This article permits a Contracting State to make reserva
tion with regard to the application of the rule of article 23
which provides that prescription of rights or <limitation of
legal proceedings due to the expiration of the limitation may
only be invoked by ,a party. The reason for the necessity to
allow this reservation has already been explained in para. 2 of
commentary on art. 23.

Article 36
[Relationship with conventions containing limitation

provisions in respect of international sale of goods]

( 1) This Convention shall not prevail over conven
tions already entered into or which may be entered
into, and which contain provisions concerning limita
tion of legal proceedings or prescriptions of rights in
respect of international sales, provided that the seller
and buyer have their places of business in States parties
to such a convention.

(2) If a party has places of business in more than
one State, or if he has no. place of business, the pro
visions of paragraphs (2) and (3) of article 2 shall
apply.

CoMMENTARY

1. Paragraph (l) of this article provides that present and
future conventions which contain provisions concerning limita
tion in respect of the international sale of goods shall, in case
of conflict, prevail over this Convention.

2. Such situations could occur in those conventions that
deal with international sales of a particular commodity, Or a
special group of .commodities. In addition, it has been sug
gested that article 49 of the 1964 ULIS conflicts with some
of the provisions of part I of this Convention. Article 36
permits such a conflicting provision to be applied in relations
between the parties whose places of business are in States
which ratified such a convention. The same could be true with
respect to a conflicting provision in a convention concluded at
the regional level such as the General Conditions of Delivery
of Goods between Organizations of the Member Countries of
the Council for Mutual Economic Assistance, 1968.53

3. The rule stated above is applicable only when the seller
and buyer have their places of business in States parties to
such a conflicting convention. Paragraph (2) of article 36
provides the rule for applying this provision where a party has
places of business in more than one State or where he has no
place of business.

FORMAL AND FINAL CLAUSES NOT
CONSIDERED BY THE COMMISSION

The following articles were not considered by the
Commission and it was agreed that they should be

53 The question has also been raised as to whether the 1955
Hague Convention on the Law Applicable to International Sale
of Goods includes prescription within its scope.

submitted for consideration to the proposed Interna
tional Conference of Plenipotentiaries.

Article 37
No reservation other than those made in accordance

with articles 33 to 35 shall be permitted.

Article 38
1. Declarations made under articles 33 to 35 of this

Convention shall be addressed to the Secretary-General
of the United Nations. They shall take effect [three
months J after the date of their receipt by the Secretary
General or, if at the end of this period this Convention
has not yet entered into force in respect of the State
concerned, at the date of such entry into force.

2. Any State which has made a declaration under
articles 33 to 35 of this Convention may withdraw it
at any time by a notification addressed to the Secret
ary-General of the United Nations. Such withdrawal
shall take effect [threemonthsJ after the date of the
receipt of the notification by the Secretary-General.
In the case of a declaration made under paragraph (1)
of article 33 of this Convention, such withdrawal shall
also render inoperative, as from the date when the
withdrawal takes effect, any reciprocal declaration made
by another State under that paragraph.

PART IV: FINAL CLAUSES

Article 39
[Signature] 54

This Convention will be open until [
for signature by [ . . . . . . J.

Article 40
[RatificationJ55

This Convention is subject to ratification. The in
struments of ratification shall be deposited with the
Secretary-General of the United Nations.

Article 41
[AccessionJ58

This Convention shall remain open for accession by
any State belonging to any of the categories mentioned
in article 39. The instruments of accession shall be
deposited with the Secretary-General of the United
Nations.

Article 42
[Entry into force J57

1. This Convention shall enter into force [six
months J after the date of the deposit of the [. . . . . . J
instrument of ratification or accession.

2. For each State ratifying or acceding to this Con
vention after the deposit of the [. . . .. J instrument
of ratification or accession, this Convention shall enter
into force [six monthsJ after the date of the deposit
of its instrument of ratification or accession.

54 Based on the Vienna Convention on the Law of Treaties
(United States publication, Sales No. E.70.V.5), document
A/CONF.39/27, art. 81.

155/bid., art. 82.
156 Ibid., art. 83.
57 /bid., art; 84.
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Article 43
[Denunciation] 118

1. Any Contracting State may denounce this Con
vention by· notifying the Secretary-General of the
United Nations to that effect.

2. The denunciation shall take effect [12 months]
after receipt of the notification by the Secretary-Gen
eral of the United Nations.

Article 44
[Declaration on territorial application]

Alternative A 119

1. Any State may, at the time of the deposit of its
instrument of ratification or accession or at any time
thereafter, declare, by means of a notification ad
dressed to the Secretary-General of the United Nations,
that this Convention shall be applicable to all or any
of the territories for whose international relations it is
responsible. Such a declaration shall take effect [six
months] after the date of receipt of the notification by
the Secretary-General of the United Nations, or, if at
the end of that period this Convention has not yet come
into force, from the date of its entry into force.

2. Any Contracting State which has made a dec
laration pursuant to paragraph (l) of this article may,
in accordance with article 43 denounce this Conven
tion in respect of all or any of the territories concerned.

Alternative BOO
This Convention shall apply to all non-metropolitan

territories for the international relations of which any
Party is responsible except where the previous consent
of such a territory is required by the Constitution of

118 Based on article XII of the 1964 Hague Convention re
lating to a Uniform Law on the International Sale of Goods,
herein cited as the "Hague Sales Convention". See Register of
Texts of Conventions and other Instruments concerning Interna
tional .Trade Law (United Nations publication, Sales
No. E.71.V.3), p. 39). '

119Based on article XIII of the Hague Sales Convention.
60 Based on article 27 of the Convention on Psychotropic

Substances, 1971, E/CONF.58/6 and Corr.1 and 2.

the Party or of the territory concerned, or required by
custom. In such a case, the Party shall endeavour to
secure the needed consent of the territory within the
shortest period possible and, when the consent is ob
tained, the Party shall notify the Secretary-General.
This Convention shall apply to the territory or terri
tories named in such a notification from the date of its
receipt by the Secretary-General. In those cases where
the previous consent of the non-metropolitan territory
is not required, the Party concerned shall, at the time
of signature, ratification or accession, declare the non
metropolitan territory or territories to which this Con
vention applies.

Article 45
[Notification] 61

The Secretary-General of the United Nations shall
notify the Signatory and Acceding States of:

(a) The declarations and notifications made in ac
cordance with article 38;

( b) The ratifications and accessions deposited in
accordance with articles 40 and 41;

(c) The dates on which this Convention will come
into force in accordance with article 42;

(d) The denunciations received in accordance with
article 43;

(e) The notifications received in accordance with
article 44.

Article 46
[Deposit of the original]

The original of this Convention, of which the
Chinese, English, French, Russian and Spanish texts
are equally authentic, shall be deposited with the Sec
retary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly
authorized thereto by their respective Governments,
have signed the present Convention.

DONE at [place], [date].

61 Based on article XV of the Hague Sales Convention.
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Introduction

1. The United Nations Commission on. Interna
tional Trade Law (UNCIlRAL), at its fifth session
( 1972 ), in connexion with its decision approving the
text of a draft Convention on Prescription (Limitation)
in the International Sale of Goods, requested the
Secretary-General to prepare a commentary on the
provisions of the draft Convention, and in addition:

"(b) To circulate the draft Convention, together
with the commentary thereon, to Governments and
to interested international organizations for com
ments and proposals;

(c) To prepare an analytical compilation of those
comments and proposals and to submit this com
pilation to Governments and to interested interna
tional organizations.'"

The above materials requested by the Commission were
designed for use in the United Nations Conference on
Prescription (Limitation) in the International Sale of
Goods, which is to be convened at United Nations
Headquarters from 20 May through 14 June 1974

1 See Official Records of the General Assembly Twenty
seventh Session, Supplement No. 17; para. 20.

(General Assembly resolution 3104 (XXVIII), para.
(a) ).

2. The draft Convention and the commentary" were
circulated in accordance with the Commission's re
quest. At the time of the preparation of the present
document,substantive comments and proposals on the
draft Convention had been received from the follow
ingStates: Austria, Belgium, Byelorussian SSR,
Czechoslovakia, Denmark, Finland, German Demo
cratic Republic, Germany, Federal Republic of, Israel,
Japan, Khmer Republic, Kuwait, Mexico, Netherlands,
New Zealand, Norway, Portugal, South Africa," Swe
den, Switzerland, Ukrainian SSR, United Kingdom,
USSR.4The Asian-African Legal Consultative Com-

2 See Yearbook of the United Nations Commission on Inter
national Trade Law, Volume Ill: 1972 (United Nations publi
cation, Sales No. E.73.V.6), p, 115. This document will be
referred to as "commentary". The commentary is reproduced
for the Conference under the symbol A/CONF.l63/5.

3 The Government of South Africa transmitted the opinion
of the Association of Chambers of Commerce of South Africa.
For ease of reference, the opinion will be hereinafter referred
to as South Africa.

4 The Government of USSR transmitted "Observations of
Soviet experts". For ease of reference, these will be hereinafter
referred to as USSR.



Proposals, reports and Other dooDDlent8 • 35

n. Observations on specific articles

PART I. SUBSTANTIVE PROVISIONS

SPHERE OF APPLICATION

Article 1: Introductory provisions; definitions

Article 1 (1): Basic scope of the Convention
7. Czechoslovakia is of the view that the phrase

"the rights of 'the buyer and the seller against each
other relating to a contract of international sale of
goods" is not clear. The Commentary notes that the
intent of article 1 ( 1) behind the language "relating
to a contract" is not only to include claims arising
from breach of a sales contract but also to include
claims relating to the termination or invalidity of such
a contract.6 According to Czechoslovakia, doubts may
arise whether it is possible to speak of a "contract" if
it is invalid and considered legally as not existing.
For this reason, Czechoslovakia proposes the follow
ing language: "rights of the buyer and seller against
each other arising from a contract of international sale
of goods, its breach, termination or invalidity". Japan
is of the view that it is not necessarily clear from the
language of article 1 (1) whether the right, the exer
cise of which is a prerequisite for restitution claims, is
included within the scope of the Convention,"

8. AALCC points out that the words iI!.. article 1
( 1) "the right of the buyer an~ seller. against each
other relating to a contract of international sale of
goods" are of such wide app~cation that they co~d be
interpreted as including certain types of claws m tort
or delict as between the buyer and the seller concern
ing the contract. The commentary notes that the leg
islative intent is to the contrary," On the other hand,
AALCC indicates that actions in tort or delict relating
to a contract of international sale of goods could come
within the sphere of the Convention wit!?-0ut difficulty,
since article 5 excludes from the Convention only those
claims in delict or tort based upon personal injuries and
certain other claims. Japan also indicates that it is not
clear under article 1 ( 1) whether claims in tort are
excluded.

9. Finland is of the view that the relation of the
guarantor to the creditor and to the main debtor ~ust
be brought within the C:onvention's spher~ of applica
tion because these relations are closely linked to the
joint basic relationship between the parties of the sales
contract. New Zealand also questioned the exclusion
of claims based on guarantee.

10. Some of the comments related to the fact that
under certain legal systems the subject of th~ draft
Convention is regarded as a part of the substantive law
while under others it is regarded as procedural. The
Federal Republic of Germany notes that article 1 ~1)
states unequivocally that the rules of the Convention
apply regardless of the way the subject. is regarded
under national law, but that that doubt might anse on

I. General observations

4. A majority of comments welcome the' UNCI
TRAL draft Convention and indicate that the draft
provides a good and suitable basis fora convention on
the subject. Most of the comments indicate that the
rules on limitation in the field of the international sale
of goods should be harmonized, some refer to difficul
ties in practice resulting from the present divergencies
in national rules. A few comments, however, express
the view that the draft provisions are too complex and
some suggest that it would be preferable to have a con
vention on prescription dealing with a wider range of
claims. However, one of these comments expressed the
view that, taken as a whole, the draft represents a
modem, rational, equitable and comprehensive solu
tion of the problems arising in the field of the sale of
goods.

5. The Netherlands expresses the view that the
rules are more complicated than are appropriate for
the comparatively simple subject of prescription (limi
tation) in the international sale of goods, and states
that such rules might be harmful rather than beneficial
to .international trade. ICC expresses concern that the
present Convention.governs claims for payment of the
price. According to ICC, it would be more appropriate
to assimilate such claims with other claims for debts
expressed in terms of money at the time of the conclu
sion of a contract, and that such claims should be ex
cluded from the sphere of application of the Conven
tion. The Netherlands and ICC also observe that there
is a close affinity between the draft Convention and the
Uniform Law on the International Sale of Goods an
nexed to the 1964 Hague Convention Relating to a
Uniform Law on' the International Sale of Goods
(ULIS) , which is presently being reviewed by the
UNCITRAL, and question whether the time was ma
ture for finalizing the draft convention. Japan suggests
that the uniform rules on prescription should be com
bined with the uniform substantive rules governing the
international sale of goods because of the close rela
tionship of the rules on prescription to the sub
stantive rules pertaining to the rights and obligations
under the sales contract. In the alternative, Japan
suggests that the convention on prescription may well
take full account of both the civil and common law
systems. Belgium, while indicating that the draft con
vention is acceptable on the whole, regrets that the
draft does not distinguish between the causes of inter
ruption and suspension of the limitation period.

6. AALCC5 expresses general approval of the draft
convention as a workable compromise, expresses its
appreciation to UNCITRAL for its work to unify and

mittee (AALCC) and the International Chamber of harmonize various national rules of prescription (limi-
Commerce (ICC) have also submitted their observa- tation), and notes that the disharmony among s~ch
tions on the draft Convention. .national rules is an obstacle to the development of m-

3. The present document presents an analytical ternational trade.
compilation of the above comments and proposals. The
full text of the proposals and comments will be repro
duced in an addendum to this document (A/CONF.
63/6/Add.l). Comments and proposals which are re
ceived after the preparation of this document will be
made available by way of -addendum.

5 The provisions of the UNCITRAL draft convention on
prescription were examined by the AALCC Standing Sub
Committee on International Sale of Goods, at the fourteenth
session (1973) of the Committee.

6 Cf. commentary, 00. 1 at para. 7.
7 Cf. art. 34; also see Czechoslovakia's comment on article 9

at para. 43, infra.
8 Cf. commentary, art. 1 at para. 6.
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this point under articles 23 and 24.9 For this reason,
it was suggested that the Convention should be clari
fied by an explicit provision that the Convention,
throughout, (Le. including the effect of limitation)
leaves open the question whether limitation is regarded
as procedural or substantive. The German Democratic
Republic, on the basis of a summary of the effects of
limitations under' the draft convention, notes that the
draft's concept of limitation is similar to that underly
ing the civil law rules of the German Democratic Re
public, and is welcomed. However, it is suggested that,
to avoid problems that might arise from different in
terpretations of the concepts "limitation" and "pre
scription" in article 1 (1) 10 the definitions in article 1
(3) should include a definition of prescription (limi
tatlon)."

Article 1(2): The Convention not applicable to "time
limus" (decheance)

11. The Commentary notes that article 1 (2) is
intended to make clear that this Convention has no
effect on certain rules of local law involving "time
limits" (decheance) for giving notice to the other party
or for performing any act other than the institution of
legal proceedings. For example, wher~ defective go?ds
are delivered, the buyer may be permitted to repudiate
the contract by giving' a proper notice to the s~~er.
This Convention is silent on the time-limit for giving
such a notice, which would be governed by the law
applicable to the contract. C~echo~l~vakia, howe,:er! is
of the opinion that such time-limit for repudiation
should not be excluded from the scope of the Conven
tion."

12. Mexico is of the view that article 1 (2) which
places the question of "time-limits" (decheance) out
side the Convention, should be re-examined so as to
avoid any inconsistency with other provisions of the
draft convention, such as articles 9 (3), 21 (3) and
22. In particular, according to Mexico, the second
sentence of article 9 (3) (which provides the running
of the limitation period in respect of claims which are
still dormant owing to the fact that the conditio juris
on which their exercise depends has not been fulfilled)
is not consistent with the rule of article 1 (2).

13. Article 1 (2) refers to exercise of a "claim"
but does not refer to a "right". According to Israel,
the language "claim or right" should be. used through
out the Convention and particularly in articles 1 (2),
5, 9, 21 (3), and 24, because the Convention is con
cerned not only with the limitation of claims but also
the prescription of rights in general. Alternatively;
Israel also suggests the inclusion of a definition of

9 The Federal Republic of Germany points out that the draft
Convention, by its rules on the effect of the expiration of the
limitation period (particularly arts. 23 and 24), does not state
clearly whether those effects are strictly of a procedural nature
or of a substantive-law nature.

10 As to the reason why these forms of expression were em
ployed, see commentary, art. I at para. 1. Also see para. 4 of
introduction to commentary, art. 3 at para. 4

11 The German Democratic Republic proposes the following
definition: "Limitation means a restriction of the creditor's right
to enforce, in legal proceedings, a stiLl valid claim, since such
claim was not exercised during the limitation period and since
the debtor obtains a right to reject such claim asserted against
him."

12 It may be noted in this connexion that the Convention
does regulate, in any event, the limitation period for com
mencing legal proceedings based on claims arising from such
repudiation, e.g., claim for restitution of payments following
repudiation.

"claim" in article 1 (3). Mexico and Czechoslovakia
also express the view that the word "claim" in article
1 (2) should be replaced by the word "right".

Article 1 (3). Definitions

14. United Kingdom suggests that article 1 (1)
should be amended to read as follows: "'Person' in
cludes any body of persons, corporate or unincorpo
rate." AALCC also considers that there is uncertainty
in the definition of"person", and suggests the follow
ing definition: "'Person' includes corporation, com
pany, association, or entity, whether private or public,
which can sue or be sued in its own name under its
nationallaw."13

Article 2. Definition of a contract of international
sale of goods

15. Seven States (Belgium, Denmark, Finland, Ger
many (Federal Republic of), Netherlands, Sweden and
United Kingdom) express concern that the definition
of international sale of goods in the draft convention
differs from that in the ULIS. Most of these States are
of the view that the question of securing the same defi
nition for both conventions should be given close con
sideration at the conference. According to Belgium, it
is essential to ensure that the present convention can
be adopted both by States which are already parties to
ULIS and by those which have not approved ULIS.
For this reason, Belgium believes that no definition of
international sale should be given in the present con
vention.

16. Three of these States (Denmark, Federal Re
public of Germany and United Kingdom) prefer that
the definition contained in 1964 ULIS be adopted for
the present convention. In addition, the Federal .Re
public of Germany suggests that as soon as the revised
version of ULIS, which is presently being reviewed by
UNCITRAL, becomes available in the final form, the
definition in the present convention on prescription
should be brought in line with that of the revised ULIS
by way of a protocol.

17. Denmark and the Federal Republic of Germany
are further of the opinion that, if the sphere of applica
tion of this Convention should be different from that of
ULIS, the States that have ratified or acceded to 1964
ULIS should at least be enabled to declare that the
ULIS rule on the sphere of application shall be applied
also for the purpose of the present,Convention.14

Article 2 (1)

18. Under article 2 (1) the knowledge, at the time
of the conclusion of the contract, that the other party's
place of business is in a different State is not necessary
to consider a contract of sale of goods international. III

13 Cf. commentary, art. 1 at pare. 1l.
14 To achieve this, the Federal Republic of Germany sug

gests the restoration of a reservation as provided in arti
cle 33 (a) of the 1971 draft of the present Convention. That
article provided: "Any State which has ratified the Convention
relating toa Uniform Law on the International Sale of Goods
done at The Hague on 1 July 1964, or which has acceded to
that Convention, may at any time declare: (a) that, by way
of derogation from article 3, paragraph 1, of this Convention,
it will apply the provisions of article 1, paragraph 1, of the
Uniform Law annexed to the Convention of 1 July 1964."
(A/CN.9/70) (Yearbook of the United Nations Commi$~ion
on International Trade Law, Volume Ill: 1972 (United
Nations publication, Sales No. E.73.V.6), p. 109).

15 The legislative reason for this approach is stated in com
mentary, art. 2 at para. 4.



Proposals, reports and other documents 37

Netherlands considers that this may have undesirable
consequences where the national law provides for a
short limitation. period or permits the stipulation to
shorten the period: for example, after the expiration
of such a short period the relevant documents may be
disposed of by a party to a sales contract; thereafter
the principal of the other party, located in a different
State, may disclose his identity and may present claims
which the first party had believed to be barred.

19. New Zealand points out.~ situation where a con
tract may become international under the present word
ing of article 2 (1) even though the initial buyer and
seller had their places of business in the same State.
According to New Zealand, this will occur when an
assign, who becomes a party to the contract in due
course, had his place of business in a different State
at the time of the conclusion of the original contract;
it is noted that the terms "buyer" and "seller" include
"assigns" byvirtue of article 1 (3) (a). New Zealand
proposes that article 2 ( 1) be redrafted as follows:
"For the purposes of this Convention, a contract of
sale of goods shall ..be considered international if the
persons who enter into. the contract have their places
of business in different States at the time of its con
clusion."16

20. According to Belgium and Israel, the definition
of international sale of goods under article 2 by refer
ence only to places of business or residence of the
parties in different States is too broad. Further, in the
opinion of Israel, this Convention covers many cases
which ought appropriately to be considered as domes
tic sales: by way of example, Israel describes a situa
tion where a tourist makes purchases of goods in a
host country without the seller knowing the status of
the buyer as a tourist." Israel proposes that, if the
definition contained in ULIS is unacceptable, article
2 (1) could be made more flexible: the definition
could adopt an "exclusion" approach." ICC proposes
that "a permanent organization of business for the
manufacture or sale of goods or services" should be
required for the application of the Convention.

21. Israel, Japan, and AALCC suggest that the
provision of article 3 ( 1) ), requiring that parties'
places of business be in different contracting States, be
brought in closer proximity to article 2 (1).

22. Czechoslovakia and the German Democratic
Republic support article 2 (1) of the present draft.
Czechoslovakia notes that the definition of international
sale of goods in the draft convention conforms in sub
stance to the definition of its International Trade Code
and that no difficulties have arisen thereunder since the
Code entered into force 10 years ago.

Article 2 (2) and (3)

23. Paragraph (2) of article 2 deals with the situa
tion where one of the parties to the contract has more
than one place of business. Paragraph (3) deals with
the case where one of the parties does not have a place
of business. Since these rules are necessary for the
purpose of the application of both article 2 ( 1) and

16 New Zealand points out the same problem with regard
to article 3 (l).

17 But ef.art. 4 (a).
18 To this end, the following provision is suggested by Israel:

"For the purposes of this. Convention, a contract of sale of
goods shal! not be considered international, unle6s,at 'the time
of conclusion of the contract, the seller and buyer have their
places of business in different States."

article 3, article 2 (2) makes specific reference to
these provisions. In addition, articles 18 (2), 33 (2)
and 36 (2) make the provisions of articles 2 (2) and
(3) applicable to the problems dealt with in each of
those articles. It is pointed out by Israel that the man
ner in which the rules contained in article 2 (2) and
(3) are treated throughout the Convention is not suffi
ciently dear. Israel suggests the following drafting
change in article 2 (2) and (3): "(2) Where a party
has places of business in more than one State, his
place of business for the purposes of this Convention
shall be . . ."; "(3) Where a party does not have a
place of business, reference to his place of business in
this Convention shall be deemed to be a reference to
his habitual residence." In this connexion, Austria also
suggests that article 3 should refer to the rule of article
2 (3).

24. South Africa is of the view that the "closer rela
tionship" provision in article 2 (2) should be clarified.
AALCC suggests that article 2 (2) can be simplified.
Further, according to AALCC, the phrase "principal
place of business" may be subject to differing interpre
tations. The applicable place of business under article
2 (2) appears to be that place of business which has
the closest relationship to the contract. For these rea
sons, it is proposed by AALCC that article 2 (2)
should be amended to read as follows: "Where a party
to a contract of sale has places of business in more than
one State, his place of business for the purposes of para
graph (1) of this article and of article 3 shall be that
place of business which has the closest relationship to
the contract and its performance, having regard to the
circumstances known to or contemplated by the parties
at the time of the conclusion of the contract." New
Zealand objects to the inclusion of subjective standards
in article 2 (2) and suggests that consideration be given
to providing an objective test by using as a criterion the
place of the premises or address used by the party in
the course of the negotiations leading to the contract.
ICC is also of the view that the closest relationship
test could lead to undesirable uncertainties.

25. South Africa indicates that the use of the word
"domicile" would perhaps be more appropriate than
the phrase "habitual residence" in article 2 (3) be
cause the meaning of "habitual" is not sufficiently
clear." Further, South Africa suggests that article 2
(3) should have the following proviso: "unless the
parties have chosen a domicilium citandi et executandi
in the contract." According to South Africa, this pro
viso is necessary because the parties should have the
right to choose a place for service and execution.s"

Article 2 (4)

26. Israel considers that article 2 (4) would more
properly be placed after article 3 (2). United Kingdom
considers that article 2 (4) should be formulated in
the same terms as article 1 (3) of ULIS, and that an
additional article should be inserted corresponding to
article 7 of ULIS.

Article 3. Application of the Convention

27. Austria, Finland, Norway and Sweden are of
the view that the scope of application as provided in
article 3 (1) is too narrow. According to Finland and

19 South Africa also questions the use of the phrase "habitual
residence" in article 13 (2).

20 It may be noted that such a domicilium citandi et execu
tandi which the parties have chosen by way of agreement may
be the place specified under the rule of article 2 (2).
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Norway, the Convention should be made applicable
irrespective of whether the seller and the buyer have
their places of business in Contracting States. Sweden
is of the opinion that, where a conflicts rule of a Con
tracting State dictates the application of the law of a
Contracting State, it would be desirable to have the
Convention applied to the contract irrespective of the
location of the places of business of the parties. Fin
land and Norwayalso agree to this approach as an
alternative solution." AALCC also indicated that the
possibility of a wider application of the Convention is
desirable. It is the view of AALCCthat, where the
rules of the forum permit, it will not conflict with the
purpose of the Convention to allow that forum to apply
the Convention to govern a contract of international
sale of goods even when one or both parties do not
have their place or places of business in a Contracting
State. Accordingly, AALCC proposes that the word
"only" in article 3 (1) should be deleted. Austria pro
poses that either article 3 (1) be deleted or broadened
to provide that the Convention shall apply where only
one of the parties to the contract has his place of busi
ness in a Contracting State. Austria is further of the
view that, should the present article 3 (1) be retained,
it would be desirable to include a provision such as
article 4 of 1964 ULIS which allows parties to choose
the Convention in cases where it would not otherwise
be applicable.s'

28. United Kingdom approves the approach of
article 3 (1) subject to its reservation with regard to
the definition of international sale of goods." Mexico,
while approving the definition in article 2 (1), pro
poses that the requirement of international carriage be
added to article 3 (1) for the application of this Con
vention as an addition to the requirement that the
parties have their places of business in different Con
tracting States.

29. Article 3 (3) provides that the Convention shall
not apply when the parties have validly chosen the law
of a non-Contracting State: an attempt by the parties
to make applicable the national law of a Contracting
State is ineffective.w Eight States (Austria, Denmark,
Finland, the Federal Republic of Germany, Israel,
Japan, Sweden and the United Kingdom) question
limiting the choice to the law of a non-Contracting
State. Denmark considers that article 3 (3) should be
modified to allow the parties to choose even the law
of a Contracting State. Austria, Germany (Federal
Republic of) and Israel advocate that the parties should
have the same liberty to exclude the application of the
Convention as is permitted under article 3 of ULIS
without agreeing on the applicable law.25 United King
dom suggests that article 2 (2) and (3) be revised so

21 It may be noted that article 3 (1)· provides the minimum
obligation of a Contracting State; thus the Convention does
not prohibit the application of the rules contained in this Con
vention to an international sales of goods in which one or both
parties do not have their places of business in Contracting
States. Also see para. 124 infra., concerning Norway's proposal
to permit a reservation with respect to the scope of application.

22 Austria, however, is of the view that the last part of arti
cle 4 of ULIS, which safeguards the mandatory provisions of
national law, should not be introduced.

23 See para. 16, supra.
24 The need to maintain such a mandatory character in

prescription rules are stated in commentary, art. 3 at para. 6
and in paras. 2-6 of the introduction to the commentary.

25 Thus, the Federal Republic of Germany proposes the
following for article 3 (3): "This Convention shall. not apply
when the parties have validly chosen the law of non-Contracting
State or otherwise agreed to exclude the application of the
Convention."

as to incorporate the text of articles 2, 3 and 4 of
ULIS. New Zealand is of the view that the elimination
of the complex rules of private international law affect
ing limitation or prescription, which vary to a great
extent from one State to another, is by itself a desirable
reform.

30. Netherlands proposes that the word "validly"
in article 3 (3) be replaced by the words "by written
and express agreement" because, in the opinion of
Netherlands, it is desirable to have the parties' intent
stated unambiguously. New Zealand is of the view that
the word "validly" is susceptible of different interpre
tations and recommends that a clear test be provided
for determining when a choice of law is valid.

Article 4. Exclusion of certain sales and
types of goods

31. United Kingdom approves the exclusion of con
sumer sales from the scope of the Convention, but is
of the view that article 4 should otherwise be revised
to conform with article 5 of ULIS. Czechoslovakia is
also of the view that article 4 should be re-examined.
With regard to article 4 (a), a question has been
raised by Japan: Does the Convention apply when a
governmental department,university, a research insti
tute or other public or private organizations makes an
international purchase of goods for its daily use?26

32. With regard to article 4 (d) of the Spanish text
which refers to "valores mobilarios, ejectos de comer
cio y dinero", Mexico is of the view that the phrase
should be redrafted to read "De valores mobiliarios 0

eiectos de comercio y dinero" because, according to
Mexico, the expressions "valores mobiliarios" and
"eiectos de comercio" are synonymous.

Article 5. Exclusion of certain claims

33. Article 5 (a) excludes claims based on per
sonal injuries from the application of this Convention.
It may be noted that when such claims are based on
tort (or delict) they would, in any event, be excluded
from this Convention by virtue of the provisions of
article 1 (1). An explicit provision to exclude all such
claims based on personal injuries was considered neces
sary because under some (but not all) legal systems
such claims may be regarded as contractual, and be
cause it was thought inappropriate to subject such
claims to the same limitation period as would be
applicable to the usual types of commercial claims.
Other damage caused by the goods sold (such as dam
age to other property) is not excluded by article 5 (a),
so that such claims, when based on contract, would be
governed by the Convention. However, article 5 (b)
excludes all claims based on "nuclear damage caused
by the goods sold"; and such claims excluded under
article 5 (b) could be property damages caused by the
goods sold.s? Israel is of the view that the difference
in treatment of property damages under article 5 (a)
and (b) is not well-grounded. Israel suggests that
article 5 (a) should also exclude damage to property
other than the goods sold and that article 5 (b) should
either be deleted or rephrased to refer to "nuclear
damage caused to the goods sold". Denmark also pro
poses that claims based on damage to property other

26 As to the legislative intent behind the exclusion of con
sumer sales, see commentary, art. 4 at paras. 1-3.

27 As to. the legislative intent behind article 5 (a) and (b),
see commentary on art. 1 at para. 6 and art. 5 at paras, 1
and 2.
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THE DURATION AND COMMENCEMENT OF THE
LIMITATION PERIOD

Article 8. Length of the limitation period
42. Austria indicated that the general limitation

period of four years was unnecessarily long and that
three years would be more appropriate. Five other
States (Denmark, Finland, Norway, Sweden and United
Kingdom) and ICC are of the view that only a single
limitation period should be provided in the Conven
tion. Their preferences as to the length of the period
range from three to five years, but most of them indi
cated their willingness not to insist on a particular
length as long as the single limitation period remains
within that range." New Zealand thought that the pe
riod of four years represented a reasonable compro
mise. Also see paragraph 48, infra.

Article 9. Basic rule on commencement of the period

43. Czechoslovakia is of the opinion that the Con
vention should clearly stipulate the starting point of the
running of the limitation period with regard to the
claim for restitution which may arise from the invalidity
or repudiation of a contract, and notes that the date on
which such claim becomes "due" under article 9 (1)
is susceptible of differing interpretations. Thus, Czecho
slovakia proposes the addition of the following phrase
at the end of article 9 (1): "or on which the right
could have been exercised"." Netherlands is also of the

Article 7. Interpretation to promote uniformity

40. Czechoslovakia proposes the deletion of the
words "to its international character" for the reason
that it is superfluous. On the other hand, the German
Democratic Republic proposes that all language after
the words "international character" be deleted. Nether
lands and Austria propose deletion of this article since,
in their opinion, this provision has no substantive sig
nificance.

41. AALCC is of the view that a guiding principle
should be stated for cases in regard to which no pro
vision has been made in the Convention or can be in
ferred therefrom.. AALCC suggests that where such a
case occurs, the judge shall be under a duty to decide
in accordance with principles of justice, equity and
good conscience.

Article 6. Mixed contracts

36. The German Democratic Republic states that
the exclusion by article 6 of complex contracts which
are growing in international trade might diminish the
positive effects sought by means of the unification of
the law. Further, in the opinion of the German Demo
cratic Republic, it is customary in the international
trade for the buyer to supply a substantial part of the
materials for manufacture from the produce of the
buyer's country especially in case of contracts with par
ties from developing countries. Thus, the German Dem
ocratic Republic suggests the following in the place of
article 6 (2): "Contracts for the supply of goods to be
manufactured or produced, including industrial. equip
ment and. plant and associated work or services to be
performed by the seller, shall be considered to be sales
within the meaning of this Convention even if the buyer
undertakes to supply a substantial part of the necessary
materials. "

37. Israel expresses doubt as to the rule contained
in article 6 (1). Article 6 (2) excludes "contracts for
the supply of goods to be manufactured or produced"
where the buyer undertakes to supply a substantial part
of the material necessary for such manufacture or pro
duction. Yet, according to Israel, in cases where the
seller undertakes to supply the main part of the mater
ials, article 6 ( 1) might be interpreted to exclude
manufacture and sale of complex technological devices
in which skill and special knowledge form the pre
ponderant component. In the view of Israel, it is diffi
cult to understand why manufacture and sales of such
devices should be excluded from the Convention."

than the goods sold should be excluded from the Con- 38. Czechoslovakia proposes deletion of the lan-
vention." guage "a substantial part of the" from article 6 (2)

34. On the other hand, Austria is of the view that for the reason that the term "substantial part" is too
the exclusion by article 5 (a) of claims based on per- vague and susceptible of different interpretations.
sonal injuries is unfortunate. According to Austria, 39. United Kingdom suggests that article 6 (l) is
where. the applicable national law provides a shorter otiose and that it should be left for the court to deter-
limitation period, article 5 (a) might lead to an absurd mine whether a particular contract is one for "labour or
consequence that claims based on material damage re- services" or one of sale of goods. United Kingdom fur-
sulting from the same event are subject to a longer ther proposes that article 6 (2) be revised so as to
limitation period. conform with the text of article 6 of ULIS.

35. Mexico points out that article 5 (e) may pose
difficult problems for legal systems which follow the
Iberian tradition. According to Mexico, invoices con
cerning sales of goods become documents capable of
direct enforcement or execution under those legal sys
tems once the invoices have been acknowledged by the
buyer (further, under some legal systems such as those
of Brazil and Argentina, "accepted" invoices acquire
the status of credit instruments); hence, the exclusion
from the Convention of claims arising from invoices
for international sale of goods does not seem war
ranted. Mexico is of the view that article 5 (d) and
(f) would assure the necessary exclusion intended by
the drafter even without article 5 (e).

28 Denmark is of the view that the scope of the Convention
should be seen in the light of the outcome of current or
~la~~ed efforts to provide international rules on products
liability but that, as the matters stand at present, the exclusion
provided in article 5 (a) is appropriate subject to the above
observation.

29 It may be noted that the legislative intent of article 6 (1)
was to exclude such contracts where the seller agrees to sell
plant and machinery and undertakeato set up the plant as a
going concern or to service its installation or setting up. The
exclusion of a contract to manufacture and sell complex tech
nological devices seems not to have been intended. See Com
mentary on art. 6 at paras. 2 and 3.

30 Finland and Denmark propose three years but can also
accept four years; Sweden proposes f~ur years but a three:year
period is also acceptable; United Kingdom pr0p?ses a single
period of five years but a mirmmum of three years IS also accep
table' Norway proposes three years. ICC proposes five years
but ~an accept four years as a compromise; no shorter period
is acceptable to ICC unless the Convention be modified for a
unilateral private act such as a notice in writing to the debtor
to interrupt the running of the limitation period. See para. 59,
~~ ....

31 Cf. the proposal of Czechoslovakia concerning the time
limit for the exercise of right to repudiate the contract under
art. 1 (2) at para. 11, supra.
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view that it is not clear under the Convention when the
limitation periods of such claims commence.w Czecho
slovakia points out that, should the above proposal be
accepted, article 9 (2) could be deleted because the
situation covered thereunder will be covered by the
proposed new wording of article 9 (1).

44. Israel is of theview that article 9 should make
specific provisions not only for claims based on fraud
but also for those claims based on mistake, misrepre
sentation, duress and the like. Thus, Israel proposes
redrafting of article 9 (2) as follows: "For the purpose
of paragraph ( 1) of this article, a claim (or right)
becomes due: (a) if based on fraud, misrepresentation
or mistake-on the date when they or either of them
were discovered by the creditor; (b) if based on breach
of contract--on the date when such breach occurred;
and (c) if based on some other ground--on the date
when the creditor could reasonably have exercised his
claim (or right) against the debtor." It will be noted
that the proposal also includes the rule contained in
the first sentence of the present article 9 (3).

45. Norway points out that the claim under article
9 (2) has no provision concerning its over-all duration,
and proposes a draft providing an over-all cut-off
point of six years, together with other adjustments of
the limitation period."

46. Israel proposes that the rule contained in the
second sentence of article 9 (3) should be made appli
cable throughout article 9.34 Austria indicates that the
second sentence of article 9 (3) should be similar to
article 1 (2) and the language "or perform any act
other than the institution of legal proceedings" should
be inserted after the language "to give notice to the
other party"."

Article 10. Claims based on non-conformity of the
goods; express undertaking

47. Five States (Austria, Byelorussian SSR, the
German Democratic Republic, Germany (Federal Re
public of) and the Union of Soviet Socialist Republics)
are of the view that the limitation period of two years
provided under article 10 is unduly long. These States
and Czechoslovakia indicate that the over-all cut-off
period of eight years under article 10 (2) is particu
larly long. These States generally emphasize that, even
shortly after the delivery of goods, it is often difficult
to ascertain whether or not a certain defect had ex
isted at the time of the handing over of the goods to
the buyer and that it would usually be impossible after
eight years to ascertain whether there was a defect or
lack of conformity at the time of the handing over of
the goods and whether such non-conformity could rea
sonably have been discoverable earlier by the buyer.
Byelorussian SSR and USSR also point out that this
period considerably exceeds the limitation periods es
tablished for similar claims in most legal systems and

32 For example, a question may be raised (a) if the resti
tution claim becomes due when the party could fust exercise
his right of repudiation, (b) if the claim becomes due only at
the time when the party in fact repudiates the contract, or (c)
the date of (a) or (b) above, whichever is earlier,

33 See new article 10 (2) and (3) as proposed by Norway
in foot-note 45,infra.

M Cf. Norway's proposal in para. 59, infra.
311 Also see Mexico's comment on arts. 1 (2) and 9 (2), at

para. 12, supra;

in the existing international agreements" and stated
that the period of eight years contradicts with the ever
accelerating commercial turnover in the international
trade. Thus, the Federal Republic of Germany proposes
the substitution of a limitation period of one year for
the two-year period under article 10 (l) and of two
years for the eight-year period under article 10 (2).
In this connexion, Austria points out that if a longer
period is desired, the parties can resort to an express
undertaking of the kind referred to in article 10 (3).

48. Five States (Denmark, Finland, Norway, Swe
den and United Kingdom) and ICC which have pro
posed the adoption of a single limitation period for all
claims covered under the Convention (see para. 42,
supra) suggest that the limitation period should com
mence to run from the time of handing over of goods
even for claims based on latent defects and these five
States propose the deletion of article 10. (2) ;37 United
Kingdom and ICC emphasize that no shorter period
should be provided for claims arising from a defect or
other non-conformity of goods. Further, according to
Denmark, Norway, Sweden and ICC, article 10 (2)
may not be of practical use because the substantive
rules of most of the applicable laws which require no
tificationof defects within a shorter period would bar,
in any event, the assertion of claims after the expira
tion of that short period even for those claims based on
latent defects. In this connexion, Denmark, Norway
and ICC referred to article 39 of ULIS which provides
a two-year period as an outside limit. within •which
notice of defects must be given to preserve Claims.3S

Norway, however, indicated that, should some special
provision be still regarded desirable which would give
an additional period .for claims. arising from a latent
defect, such a provision might specify one year from
the date on which the defect or lack ofconformity is
or could reasonably be discovered, with an over-all
cut-off point of six years from the time of actual hand
ing over.39

49. New Zealand suggests that the limitation pe
riod under article 10 (l) should commence to run
either from the date of the handing over of the goods
or from the date on which legal proceedings could have
been brought, whichever is later. According to New
Zealand, this modification is necessary because there
would be cases where the institution of legal proceed-

36 The Byelorussian SSR and the USSR refer to the Soviet
law under which the limitation period in .respeet of claims aris
ing from defects in the purchased goods expires not later than
one year from the date on which the goods are handed over
(arts. 247 and 249 of the RSFSR Civil Code and the cor
responding articles of the Civil Codes of the other Union
Republics). The USSR also refers to 1968 CMEA General
Conditions of Delivery under which the Period is 20 or
21 months from the date of delivery (arts. 72, 76, and 94).

37 Depmark suggests the deletion of article 10 (1), too, and
emphasizes the importance of finding a uniform solution. On the
question of the commencement of the period.

38 It may be noted that at the fourth session of the
UNCITRAL Working Group on the International Sale of
Goods, which has been reviewing the 1964 UUS, the question
was raised whether artiole 39 of UUS which provides for a
cut-off period of two years from the time of the handing over
of the goods was consistent with the policy established by
UNICTRAL in article 10 (2) of the draft convention on pre
scription. After exchange of several views, the Working Group
decided to defer action on this question pending final action on
article 10 (2) of the draft convention on prescription by the
United Nations Conference thereon. A/CN.9175, paras. 6610
70. Also see the comments of ICC.

31l See new article 10 0) and (3) as proposed by Norway
in foot-note 45, infra.
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ings would be premature prior to giving notice of the
defectsr"

50. The Byelorussian SSR, Czechoslovakia and the
USSR are of the view that the language "the date on
which the goods are actually handed over" to the buyer
as used in article 10 may give rise to disputes and that
this provision should be clarified." Sweden discusses
drawbacks of the handing-over test from the viewpoint
of both the seller and buyer; and advocates that the
limitation period for claims based on non-conformity
of the goods should commence to. run on the date when
risk with respect to the goods passes from the seller to
the buyer.42 ICC is also of the view that the passing of
the risk may be a more appropriate criterion as the
starting point for the running of the limitation period.
AALCC notes that the date on which the goods are
actually handed over to the buyer may be difficult to
apply in a case where the buyer refuses to accept the
goods although the seller had placed the goods' at the
disposition of the buyer. Thus, AALCC proposed that
the words "placed at the disposition of the buyer"
should be substituted for the words "actually handed
over to the buyer".

51. Further. AALCC is of the view that the provi
sions of article 10 (1) and (2) could be amalgamated
and simplified without changing their effect and sug
gests the following: "The limitation period in respect
of a claim arising from a defect or lack of conformity
shall be two years from the date on which the defect or
lack of conformity is or could reasonably be discovered,
whichever is the earlier, provided that the limitation
period shall not exceed eight years from the date on
which the goods are placed at the disposition of the
buyer."

52. Where the seller has guaranteed. the goods for
a certain period of time, the over-all cut-off point pro
vided in article 10 (2) (i.e., eight years from the actual
handing over of the goods) is inapplicable. Thus, ar
ticle 10 (3) provides that the limitation period shall
in any event commence "not later than on the date of
the expiration of the period of the undertaking". This
would mean that, for goods in respect of which such
guarantee is given, the formula for calculating the over
all cut-off point is the guarantee period plus two years.
Thus, it would appear that the goods which are cov
ered by the guarantee whose duration is at least for
six years or more are afforded the same or more pro
tection under the draft convention than those goods
which are covered under article 10 (2). However, the
length of a guarantee period is affected by a variety of
factors and may indeed be only for a few months.
Hence, the Byelorussian SSR, the Ukrainian SSR and
the USSR point out that a strange situation may de
velop where the protection provided under article 10
(2) for goods not covered by any guarantee (which
are often non-durable goods such as raw. materials or
food-stuffs) is greater than the protection under article
10 (3) for goods covered by a guarantee the duration
of which is relatively short. In the opinion of these

4{) New Zealand considers a similar modification is necessary
with regard to article 10 (2). Cf. art. 9 (3).

H By way of illustration, the followingquestioo has been
presented by the USSR: Goods sold on F.O.B. terms. were
shipped on board on 1 July, delivered to the port of destination
on 1 August, discharged from vessel and placed in a customs
warehouse on 15 August, and taken from the warehouse by the
buyer on 30 September; when must the goods be deemed to
have been "actually handed over" to the buyer? .

'~For detailed reasons against the handing-over test, see the
c:ommcnts of Sweden in document A/CONF.63/6/Add.1.

States, this problem provides a further reason for re
consideration of the limitation period for claims arising
from defects." Belgium also questions the purpose of
article 10 (2). Further, Belgium asks why the text of
article 10 (3) did not make a specific reference to an
undertaking in the form of a guarantee against defects
or lack of conformity.

53. The United Kingdom also refers to the failure
of article 10 (3) to distinguish between a guarantee
for an extended period and one for a short period.
Further, according to the United Kingdom, article 10
(3) does not reflect the normal business effect of a
guarantee.

54. Israel proposes that article 10 (3) be simpli
fied as follows: "The provisions of this Convention
shall not affect any express undertaking relating to the
goods, which is stated to have effect for a certain pe
riod of time, whether expressed in terms of a specific
period of time or otherwise."

"55. Denmark and Sweden propose, in addition to
the deletion of article 10 (2), that article 10 (3)
should simply provide that the limitation period shall
be extended for a specified short period beyond the
period for which the undertaking is effective.44

56. Norway proposes the restructuring of articles 9
and 10. According to Norway, article 9 should contain
all the principal rules on the commencement of the
limitation period, article 10 should provide special rul~s
for claims based on a latent defect and fraud commit
ted before or at the time of the conclusion of the con
tract, and article lOA should contain the rule provided
under the present article 10 (3).45

43 In addition, the Byelorussian SSR and the USSR are of
the view that, in order to avoid uncertainty, it .would be expe
dient to state clearly the length of the period under arti
cle 10 (3) to be two years, shouldarricle 10 (3) be maintained.

44Sweden suggests that this period should be one year.
45 The following are the provisions proposed by Norway. It

will be noted that these provisions also incorporate the pro
posals of Norway as described in paragraphs 45 and 48, supra:

"Article 9
"(1) Subject to the provisions of article 10 [lO A] and p,

the limitation period shall commence on the date on which
the claim becomes due. '

"(2) For the purpose of this article a claim arising from a
breach of the contract shall be deemed to become due OIl the
date on which such breach occurs [but] a claim arising from a
defect or other lack of conformity on the date on which
the goods are actually hoo.de~ .overto the buyer ..~ere one
party is required, as a condition for the acquisition or ex
ercise of such a claim, to give notice to the other party, the
commencement of the limitation period shall not be post
poned by reason of such requirement of notice.

"Article 10
"[ (1) In respect of a claim arising from a defect or other

lack of conformity which could not be discovered when the
goods are handed over to the buyer, the limitation period
shall not expire before the expiration of one yeaF from the
date on which the defect or lack of conformity 1S or could
reasonably be discovered.]

"(2) In respect of a claim based on fraud committed
before or at the time of the conclusion of the contract, the
limitation period shall not expire before the expiration of
one year from the date on which the fraud is or could
reasonably be discovered. .

"(3) The limitation period shall not by reason of t!IIS
article be extended beyond six years from the date on which
the period commences to run under article 9;

"Article 10 A
"(Same as the present art. 10 (3». •
"Norway is of the opinion that if the suggested extenston

in case of latent defects in new article 10 (1 ) should not be
adopted the rule in new article 10 (2) concerning fraud
could~ provided in connexlon with article 20."
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Article 11. Termination before performance is due;
instalment contracts

5? The Commentary notes that article 11 (l) is
not intended to govern the situation, under some legal
systems, whereby cir~umstances such as repudiation,
bankruptcy and the like make the contract automati
cally terminated before performance is due,46 Accord
ing to AALCC, however, the present wording may be
construed as including such a case. Therefore in order
to make the intention of the rule clearer, AALcc pro
poses the following wording for article 11 (1): "If in
circumstances provided for by the law applicable' to
the con~ract, it is lawfully terminated by virtue of a
declaration made by one party before the time for per
formance is due, the limitation period in respect of a
claim based on any such circumstances shall commence
on the date on which the declaration is made to the
other party. If the contract is not terminated by virtue
of such a declaration before performance becomes due
the limitation period shall commence on the date o~
which performance is due."

?8. Israel is of the view that paragraph (1) of this
article should make it clear that the limitation period
for a claim possessed by the party against whom the
contract has been terminated (such as claims for resti
tution) also commences to run on the date on which
the termination has been declared. To this end Israel
proposes that the second part of the first sent~nce of
article 11 (1) be worded as follows: "the limitation
period in respect of any claim (or right) based on the
contract shall commence on the date when notice is
given of the exercise of the right aforesaid". Israel is
further of the view that the second sentence of article
11 (1) is superfluous because the rule is already con
tained in article 9.

59. The Commentary notes that article 11 applies
only to the power to declare the contract "terminated"
and thus does not govern the situation, under some
le~al systems, whereby circ~mstances such as repudi
ation, ~ankruptcy and the like before performance is
due entitles one party to declare the performance im
mediately due." Norway is of the view that the rule
on the accelerated termination under article 11 should
alS? be made applicable to cases where the party is
entitled to accelerate the date at which performance
becomes due." Norway is also of the view that it must
be made clear that the rule contained in the second
sentence of article 9 (3) does not apply to situations
covered by article 11.

60. Article 11 (2) provides that where a contract
~or the delivery ?f or payment for goods by instalInents
IS declared terminated by a party who is entitled to do
so under the law applicable to the contract the limi
tation period in respect of "all relevant in'stalInents"
commences on the date of such declaration. Israel is
of the view that the text of article 11 (~) does not

46 Cf. Commentary, art. 11 at paragraph 5.
47 Ibid.
48 To this end, Norway proposes the following drafting for

paragraph (1):
"If, in circumstances provided for by the law applicable to

the ~ontract, one party is entitled to declare the contract
termmated or the performance due before the time for per
f?rmance would otherwise be due, and he exercises ..."

It IS also proposed by Norway ,that the sentence of para
graph (2) should read: "if, under the law applicable to the
contract, one party is entitled to declare the contract termi
nated or the performance as due by reason of such breach and
he exercises ..." ,

adequately provide a criterion for determining which
instalInent should be regarded as "relevant" and par
ticularly whether a past instalInent can be regarded as
"relevant". Thus, Israel proposes that the word "fu
ture" be used either instead of the word "relevant" or
in conjunction with it. Belgium proposes that article 11
(2) be deleted.

CESSATION ANP EXTENSION OF THE LIMITATION PERIOP

Article 12. Judicial proceedings
61. Israel indicates that if the words "judicial pro

ceedings" in article 11 (1) were replaced by the words
"legal proceedings", article 12 could cover judicial, ar
bitral and administrative proceedings by virtue of arti
cle 1 (3) (e); articles 13 and 14 would then become
unnecessary." ICC is in favour of expanding the causes
of interrupting the running of the limitation period to
include a unilateral private and less formalistic act such
as a notice in writing to the debtor. Cf. article 18. Bel
gium proposes that the words "as asserting" in article
12 (l) be replaced by the word "asserts" and points
out the need to maintain conformity between the
French and English texts. United Kingdom and Mex
ico indicate approval of article 12 (1).

62.. Israel states that article 12 (2) is complicated
and indicates that the relationship is not clear between
article 12 (2) and article 24 (2) Which deals with the
party's reliance on his claim "as a defence or for the
purpose of set-off". Israel is of the view that article
12 (2) should be deleted and that the question of
counterclaim should be dealt with article 24 together
with the rules on defence and set-off.

63. Norway proposes that the second sentence of
article 12 (2) should be replaced by the following
language: "provided that the claim and the counter
claim relate to the same contract or to contracts con
cluded in the course of the same transaction". Norway
explains that, when the claims relate to the same con
tract, it should not be necessary to establish further
conditions. United Kingdom is of the view that the
second sentence of article 12 (2) should be deleted.
Belgium suggests that the words "the act performed
in relation to the claim against which the counterclaim
is raised" be replaced by the words "the act which
caused the limitation period to cease to run in accord
ance with paragraph 1".

64. AALCC is of the opinion that the Conference
should give careful consideration to the relationship
between article 12 (2) and other provisions, particu
larly those of article 10 with regard to claims arising
from non-conformity of the goods. In this connexion,
AALCC presents the following illustrative problems:
(a) A, the seller, on 1 January 1974 hands over to B,
the buyer, goods containing defects which can be dis
covered when the goods are handed over.B does not
pay the price, nor does he bring proceedings against A
m res~ect of thedef~cts. On 1 December 1975 A brings
an action for the pnce, B makes a counterclaim in this
action on 1 January 1977. Is B's claim out of time by
reason of article 10 (1) (because it is brought more
than two years after the goods were handed over) or
within time by reason of article 12 (2) (because it is
deemed to have been asserted on 1 December 1975,

49 In this connexion, Israel also proposes that the definition
of legal proceedings in article 1 (3) (e) be redrafted to include
judicial, arbitral and administrative proceedings "whenever
authorized by the applicable law".
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within two years)? (b) A, the seller, sells and hands
over goods to H, the buyer, on 1 January 1973. The
goods contain defects which cannot be discovered
when the goods are handed over. B does not pay the
price, and A institutes proceedings for the price on
30 December 1976. B discovers the defects on 1 Octo
ber 1977 and makes a counterclaim. Does B's counter
claim relate back to 30 December 1976 by reason of
article 12 (2)? If it does, it will relate back to a point
of time before the claim fell due; (c) A, the seller,
sells and hands over goods to B, the buyer, on 1 Janu
ary 1973. The goods contain defects which cannot be
discovered at the time of handing over. B does not pay
the price, and A institutes proceedings for the price
on 30 December 1976. The proceedings are protracted
and on 1 December 1980, B discovers the defects. He
makes a counterclaim on 1 February 1981. Is the claim
out of time by reason of the proviso of article 10 (2)
(because more than eight years have elapsed from the
date the goods were handed over) or within time by
the operation of article 12 (2) (because it relates back
to 30 December 1976)?

65. The Netherlands is of the opinion that articles
12 and 18 rule out the possibility that proceedings by
a creditor's creditor ("third party attachment") will
make the limitation period cease to run since these
articles refer only to an act performed by "the creditor".
According to Netherlands, the above case requires at
tention because, otherwise, the creditor's creditor would
be unable to prevent his debtor from allowing the limi
tation period to expire.50

Article 13. Arbitral proceedings

66. Article 13 (1) and (2) deal with cases where
the parties have agreed to arbitrate and specify the
time when the limitation period ceases to run where
a party commences arbitral proceedings. According to
USSR, the provisions of article 13 (1 ) and (2) are
adequate and article 13 (3) is superfluous.

67. Article 13 (1) provides that any question as to
what acts constitute the commencement of arbitral pro
ceedings is to be answered under "the arbitration agree
ment or by the law applicable to that agreement". Ac
cording to the Netherlands it is sometimes difficult to
ascertain the parties' actual intentions; therefore, it
would be desirable to include rules defining the com
mencement of arbitral proceedings."

68. The United Kingdom and Mexico indicated ap
proval of article 13.

Article 14. Legal proceedings arising from death,
bankruptcy or the like

69. Austria, the Netherlands and Mexico are of the
view that article 14 (c) should be worded in such a
way as to indicate that 14 (c), like 14 (a) and (b),
applies only when the entities listed therein are the
debtors. In addition, Mexico proposes that the cases
where all the goods of the debtor are sequestered or
assigned should also be mentioned in article 14 since
such situations are similar to others dealt with in the
article. Mexico notes that, even without mentioning such
cases, they will be covered by article 14 since the
enumeration is illustrative only, but states that a fuller
enumeration would be helpful.

50 Cf. art. 1 (3) (a') and (b).
61 Cf. art. 13 (2).

70. Japan raises questions concerning the scope of
article 14, and asks whether a notice, by a contents
certified mail, requesting the performance of a debt
stops the running of the period. In this connexion, Japan
noted that article 1 (3) includes administrative pro
ceedings in the definition of legal proceedings.52

71. The United Kingdom expressed approval of
article 14.

Article 15. Proceedings not resulting in a decision
on the merits of the claim

72. The Netherlands and New Zealand are of the
view that the exception at the end of article 15 (2)
dealing with voluntary discontinuance should be recon
sidered because under this exception a creditor who
discovers that the tribunal lacks jurisdiction cannot
safely withdraw voluntarily from the proceedings. To
solve this problem, New Zealand suggests that the run
ning of the limitation period be suspended during the
proceedings and the remaining part of the limitation
period continue to run from the day on which these
proceedings have ended without a final decision on
the merits of the claim. Norway considers that 'the
creditor should be entitled to the additional period
when he discontinues the proceedings with the consent
of the debtor. Accordingly, Norway proposes that
article 15 (2) should conclude as follows: "unless the
proceedings have ended because the creditor has dis
continued them without the consent of the debtor or
[intentionally] allowed them to lapse". 53

73. Austria points out that the words "a final deci
sion" in the French text of article 15 (1) should be
rephrased as "a final decision on the merits of the
claim" as in the English text. Belgium and Norway
propose the deletion of the word "final" from article
15 (1 ). In the opinion of these States, there is no
reason to require a "final" decision here since the rule
of article 15 (1) should apply only when no decision
binding on the merits of the claim has been rendered.

74. AALCC points out that it is not clear whether
the period of one year referred to in article 15 (2)
is to be classified as "the limitation period" so as to
make applicable other provisions in the Convention
which provide for the cessation, extension and calcu
lation of "the limitation period". AALCC suggests that
the intention of the draftsman was probably in the
affirmative, and proposes that this should be clarified
by describing this period as "an additional limitation
period of one year".54 Belgium suggests that the words
"a period of one year" in article 15 (2) be replaced
by the words "a further period of one year" and that
the word "voluntarily" be added before the word "dis
continued".

75. Japan expresses doubt as to the propriety of
providing an additional period of one year. United
Kingdom proposes the deletionof article 15 (2).

62 The answer to this question may partly depend on the
meaning to be given to the word "proceeding". Cf. art, 18. It
may also be noted that the proceedings as illustrated in arti
cle 14 are not classified either judicial or arbitral because such
olassification may differ from State to State and because the
classification would not serve any useful purpose. See commen
tary, art. 1 at paragraph 12. Also see art. 7 and ~ts accompany
ing commentary.

63 Norway also proposes that the language "at the time such
legal proceedings ended" in article 15 (2) should read "at the
time when such legal proceedings ended".

64 AALCC proposes the same with regard to the additional
period of one year provided in article 16 (1).
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Article 16. Proceedings in a different jurisdiction;
extension where foreign judgement is not recog
nized
76. As has been noted above (paragraph 11), the

Convention is essentially concerned with the time
within which the parties to an international sale of
goods may bring legal proceedings to exercise claims.
As is explained more fully in the Commentary to arti
cle 16, under articles 12 (1), 13 (1) and 14, when
a creditor asserts his claim in legal proceedings for the
purpose of satisfying his claim, the limitation period
"shall cease to run". Moreover, under article 29, the
institution of legal proceedings in one Contracting
State is given the- same effect in another contracting
State for the purpose of stopping the running of the
limitation period. Thus, when a creditor asserts his
claim. in legal proceedings in a contracting State before
the expiration of the limitation period, in the absence
of further provisions, the limitation period would never
expire in other contracting States. (But see article 22,
discussed below.)

77. This will be true even after the original legal
proceedings have resulted in a judgement on the merits
of the claim. Thus, article 16 provides a basis to bring
the limitation period to an end for cases where the
creditor seeks. to assert his original claim in another
Contracting State (a) after he has obtained a judge
ment on the merits of the claim in one contracting
State (paragraph (1» or (b) after recognition or
execution of a judgement on the merits of the claim
in one contracting State is refused in another State
(paragraph (2»: article 16 stipulates that in such
cases the limitation period in respect of the creditor's
claim "shall be deemed not to have ceased running by
virtue of articles 12, 13 or 14" and provides "an addi
tional period of one year" from the date of the original
decision (paragraph (1» or from the date of the re
fusal of recognition or execution of the original decision
(paragraph (2» in order for the creditor to institute
a new proceeding. It may be noted that article 22, if
adopted, will set outer limits on the time for bringing
legal proceedings. On the other hand, article 16 dimin
ishes the possibility of unnecessary prolongation of the
period allowed for instituting legal proceedings. The
general objectives of article 16 seem to have been sup
ported by the Byelorussian SSR, the Ukrainian SSR
and the USSR. These States, however, are of the view
that it must be made clear that article 16 applies only
if the original legal proceeding has been brought in a
Contracting State. 55 These States are further of the
view that the reference to "an additional period of
one year" creates uncertainty particularly when the
original limitation has not expired. Thus, these States
suggest that the pattern of article 15 (2) should be
followed in the text of article 16.58

55 It will be noted that article 29 gives international effect to
actsreferred to in articles 12, 13 and 14 only when such acts
take place in another Contracting State. Thus, this requirement
of the first State being a Contracting State is seemiagly implied
also in article 16 through its reference to articles 12, 13 and 14.
However, it may still be arguable that the creditor is given a
grace period of one year "in any event" particularly in case of
pangraph (2) of article 16. Addition of the word "Contracting"
to the texts of article 16 will certainly eliminate such disputes.

56 The suggested change may be effected by adding at the
end of para~a.ph (1) of article 16 the following: "if, at the
time of such decision, the limitation period has expired or has
less than one year to run"; and by adding 'at the end of para
gmph (2) the following: "if, at the time of such refusal, the
limitation period has expired or has less than one year to run".
The words "in 8DIY event" would have to be deleted from both
paragraphs.

78. Belgium, while; not. questioning the usefulnt:ss
of article 16, indicated that It is difficult to accept Its
present form and wording. because •. the structure of
article 16 is incompatible: with: articles 12 and 29.
According to Belgium, the. Conference. should review
the wording of this provision in the .light of whatever
decisions are taken on articles 2i2'and 29.

79. The German Democratic Republic raises a
question as to the wisdom of article 16 (1) because
the provision might encourage the creditor to disregard
an unfavourable decision on the merits of his claim
rendered in one State and to institute a legal proceed
ing afresh in another State. Denmark also indicates that
article 16 (1) provides the creditor tOQ broad an op
portunity to reassert his original claim; it is noted that,
under the present wording of article 16 (1), the creditor
can reassert his original claim in the second State even
after his claim was dismissed on the merits in the first
State." In this connexion, Norway proposes that the
reassertion of the original claim should be permitted
only to the extent that the claim has been admitted by
the decision of the first State. Norway is of the opinion
that this requirement should also be imposed with re
gard to article 16 (2) where the party must have resort
to the additional period.58

80. Austria proposes the deletion of article 16 (2)
on the ground that it may improperly revive prescribed
claims. Denmark suggests that if article 16 (2) is
retained, two requirements must be added: (a) the.
recognition or execution of a decision given in one
State must be sought in another State within the period
prescribed by the law applicable, and (b) the period
is extended only with regard to that jurisdiction where
recognition or execution has been refused. Norway is
also of the view that the above two requirements must
be added and further suggests other modifications in a
proposed redraft.59

57 See commentary, art. 16 at paragraph 2, where such possibil
ity and the question of legal rules such as res judicata or "merger"
of the claim in the judgement are discussed. It may also be
noted that the institution of a new proceeding under article 16
( 1) is possible only if he is not precluded from asserting his
original claim afresh under the law of the second State.

58 See foot-note 59, below.
59 Thus Norway proposes the following provisions for arti

cle 16:
"Article 16

"(1) Where a creditor has asserted his claim in legal pro
ceedings within the limitation period in accordance with arti
cles 12, 13 or 14 and has obtained a decision bindilIlg on the
merits of his claim in one State, [and where, under the ap
plicable 'law, he is not precluded by this decision from assert
ing his original claim in legal proceedings in another State],
the limitation period in respect of ,this claim shall be deemed
not to have ceased running by virtue of articles 12, 13 or 14,
but the creditor shall, in any event, to the extent that this
claim is admitted [recognized] by such decision, be entitled
to an additional period of one year from the date of the
decision, for the purpose of obtaining satisfaction or recogni
tion of his claim in any such other State.

"[(2) If recognition or execution of a decision rendered
on the merits in one State is sought in another State, within
any time-limit prescribed by the law applicable, but recogni
tion or execution is refused, the limitation period in respect
of the creditor's original claim shall be deemed not to have
ceased running by vir,tue of articles 12, 13 or 14, and the
creditor shall, in any event, to the extent that such claim
is admitted by the decision on the merits, be entitled to
an additiQnal period of one yeac from the date of the re
fusal for the purpose of obtaining satisfaction or recogni
tion of his claim in such other State.]"
Paragraph (2) is placed within brackets because, accordinJ

to Norway, that pamgraph may not be necessary aa an addi
tion to paragraph (1).
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81. Israel and South Africa are of the view that the
requirement of one year within which a party must
institute a new legal proceeding under article 16 is too
strict. For this reason, Israel proposes the deletion of
article 16. Czechoslovakia is also for the deletion of
this article on the grounds that its provisions may bring
about difficulties in practice.

82. United Kingdom indicated that no extension
should be permitted in the instances provided under
article 16 and proposes that the limitation period should
be deemed to have continued to run. On the other
hand, New Zealand indicated its support of the prin
ciple contained in article 16.

83. AALCC points out a discrepancy between arti
cles 15 (1) and 16 ( 1): in article 16 (1) the word
"final" is omitted before the language "decision binding
on the merits of his claim". AALCC assumes this omis
sion to be inadvertent, and indicates that there should
be uniformity to avoid possible difficulties in applying
these provisions.

Article 17. Ioint debtors; recourse actions

84.. The Byelorussian SSR, the Ukrainian SSR and
the USSR are of the view that article 17, particularly
its paragraph (2), should be deleted. In their opinion,
dealing with subpurchasers' claims introduces an un
necessary complication into a Convention which is. in
tended to regulate the relations between parties to the
international sale of goods. Japan is of the view that
article 17 requires further study. Austria, in objecting
to article 17 (1), points out that the question whether
the parties concerned are in fact jointly and severally
liable may not be. ascertained until after the law appli
cable to the obligations has been determined. The
United Kingdom is also for the deletion of article 17
and states that the issues raised in this article should
be left to national law. Czechoslovakia also proposes
the deletion of article 17, and notes that this provision
may bring about difficulties in practice.

85. On the other hand, Finland supports article 17
on the ground that it will reduce litigation. Mexico also
supports the rules contained in article 17; and suggests
that article 17 should be clarified so that its rules,
particularly the requirement of notice, do not apply
where the creditor included in the legal proceeding the
party jointly and severally liable together with the
debtor. Israel proposes that under article 17 (1) the
limitation period should also cease to run. against other
joint debtors Jf the debtor against whom the legal pro
ceedings have been commenced informs such joint
debtors that the proceedings have been commenced.
AALCC is of the view that, in order to make the in
tention of article 1.7 (1) clearer, the phrase "in respect
of the claim asserted" should be inserted between the
words "the limitation period" and "shall". Belgium
points out the absence of a phrase meaning "whichever
is the later" in article 17 (2) of the French text and
suggests that the French text be brought in line with
the English text to make the provisions clearer.

86. Norway emphasizes the importance of the adop
tion of article 17. According to Norway, in the absence
of this provision the creditor would have. to commence
separate legal proceedings against each codebtor or
each seller respectively before the expiration of the
limitation period. This would compel the parties to
institute unnecessary litigation at a stage Which may be
inconvenient for all parties. Article 17 (1) is applicable
where there is more than one seller or buyer, either

originally at the time of the conclusion of the contract
or at a later stage in case of succession (cf. art. 1 (3)
(a) ). Norway calls attention to the fact that article
17 (1) is not applicable to recourse actions between
several codebtors, which are outside the scope of the'
Convention and governed by municipal law. With re
gard to article 17 (2), Norway states that this provi
sion gives the buyer an important and necessary remedy
against the seller in cases where a subpurchaser insti
tutes proceedings at or near the end of the limitation
period. Norway notes that the relations between the
buyer and the subpurchaser may be outside the scope
of the Convention, but not the relations (e.g, recourse
actions) between the buyer and the original seller; con
sequently, the question of limitation relating to such
recourse claims could not be left to municipal law. With
regard to article 17 (3), which provides an extended
limitation period for instituting separate and formal
legal proceedings against a codebtor or the original
seller, Norway prefers commencing that period on the
date when the first proceedings ended because that date
would be the time when the basis for an eventual separ
ate claim has been established or clarified. But Norway
indicates that the present formula in article 17 (3 )
may be accepted as a compromise. New Zealand, while
supporting article 17 in principle, is of th~ view that
this article requires further consideration, particularly
with regard to article 17 (3).

Article 18. Recommencement of the period by service
of notice

87. As is explained more fully in the Commentary,
under article 18 ( 1) a new limitation period of four
years commences to run if the creditor performs acts
given specified legal effect under the law of the State
where the debtor bas his place of business-.A conflict
between this approach and article 10, which provides
a shorter 1imitation period-:of . two years for certain
claims, has been pointed out by seven States (Byelo
russian SSR, Czechoslovakia, Germany (Federal Re
public of), Israel, Japan; Ukrainian SSR, and USSR)'
and by AALCC. To solve this problem, AALCC pro
poses that the language "a new limitation period of
four years shall commence" in article 18 ( 1) be
changed to the following: "a limitation period as pro
vided in article 8 shall commence to rifu afresh"; the
Federal Republic of Germany proposes the article
should establish "a new limitation period of the initial
length".60

88. Denmark and Sweden propose the deletion of
article 18 on the ground that the reference to national
law introduces an element of uncertainty and note that
the Convention. was designed to remove divergencies
under national law. But the United Kingdom considers
article 18 satisfactory. New Zealand is of the view that,
in the interest of certainty, article 18 should clearly
spell out the acts to which the article refers.

89. Austria and Norway state that it would per
haps not be necessary to require that the limitation
period which recoIfi!llepces·lUlder the law of the State
in question be equal to the original limitation period.
Belgium proposes that the words. in article 18 (1)
"recommencing the original limitation period, a new
limitation period of four years shall commence on" be
replaced by. the words "causing a new limitation period

60 The same problem has been pointed out with regard to
article 19 by six States (Byelorussian SSR, CZechoslovakia,
Federal Republic of Germany, Israel, Ukrainian SSR and
USSR).
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to commence to run, such periods shall be four years
from".

90. Norway is further of the view that the reference
to articles 8 to 11 in article 18 should be reconsidered.
Norway considers that article 18 should not refer to
articles 9 (2) and 10 (2) and possibly not to article ll.

Article 19. Acknowledgement by debtor

91. Article 19 (l) is limited to an acknowledgement
"in writing". The Federal Republic of Germany is of
the opinion that any conduct by which the. debtor un
equivocally acknowledges his obligation, such as an
express oral acknowledgement, should also recommence
the limitation period. The Federal Republic of Ger
many is further of the view that the same effect should
also be given where the debtor implicitly acknowledges
his obligation-for example, by giving security or by
requesting respite from payment (as well as by pay
ment of interest or by partial performance). Denmark
supports broadening the application of article 19 (2)
to conduct other than payment of interest or partial
performance of an obligation. The Netherlands is for
giving the same effect to all tacit acknowledgements and
indicates preference to use the same wording "ex
pressly or by implication" as used in Rule No. 9 of the
Draft European Rules on Extinctive Prescription in
Civil and Commercial Matters drawn up by the Council
of Europe. Israel is of the view that oral admissions in
court should be treated to have the same effect as writ
ten acknowledgements. The United Kingdom approves
article 19.

92. Israel proposed that the new period should also
commence when the debtor acknowledges his obliga
tion after the expiration of the limitation period.

93. Denmark is of the view that a new provision
should be added granting the extension of the limita
tion period where the parties have entered into nego
tiations on the merits of the claim. According to Den
mark, it would not be reasonable that a party should
be compelled to resort to litigation to avoid the expir
ation of the limitation period as long as serious nego
tiations are going on between the parties. Denmark
suggests reconsideration of the approach of an earlier
draft of the Convention which permitted such exten
sion during negotiations."

61 Article 14 of the 1970 draft prepared by the UNCITRAL
Working Group on Prescription contained the following pro
vision in brackets:

"[If the creditor and the debtor have entered into nego
tiations on the merits of the claim [without reserving the
right to invoke limitation], and if the fact of such negotia
tions is evidenced in writing, the limitation period shall not
expire before the end of one year from the date 0iI1 which
such negotiations have been broken off or otherwise come
to an end, but lilt the latest one year from the date on which
the period would otherwise have expired according to ar
ticles 6 to 9]." [See Yearbook of the United Nations Com
mission on International Trade Law, vol. IT: 1971 (United
Nations publication. Sales No.: E.72.V.4), p. 87, docu
ment A/CN.9/50]. (Articles 6 and 9 cited above correspond
to the present articles 8 to 11).

This provision was considered favourably by some because
it encouraged negotiation without forcing parties to unneces
sary proceedings towards the end of the limitation period.
However, the Working Group at its third session in 1971 con
cluded that this rule should not be recommended for inclusion
in the Convention because it employed several tests ("nego
tiations", "on the merits", "broken off or otherwise come to
an end") that would be difficult to apply to concrete situations.
In addition, the Working Group was of the view that other
provisions, such as the rule on allowance of modification of
the period by agreement, were available to avoid the hasty
institution of legal proceedings.

Article 20. Extension where institution of legal
proceedings prevented

94. The Netherlands proposes that the words "the
debtor might be expected to know" be inserted between
"circumstance" and "which" in the first clause of arti
cle 20, since the present provision makes it possible
for the limitation period to be extended even when the
debtor may be ignorant of the preventing circumstances.

95. Norway proposes that the words "beyond the
control of the creditor" in the first sentence of article
20 be replaced by the words "not personal to the credi
tor". This change is suggested because, in the opinion
of Norway, article 20 should not cover illness, death
or other failure which is personal to the creditor even
if such circumstance is beyond his control. Israel pro
poses that the rule of article 20 be extended so as to
include specifically cases of infancy and incapacity."

96. Norway proposes that the over-all limitation of
the additional four years should be changed to 10
years. In the opinion of Norway, it is unreasonable and
unacceptable to subject the extension to an over-all
and final limit of four years when force majeure con
tinuing after the expiration of that period still prevents
the creditor from preserving his claim.63 Norway also
suggests that the references to articles 8 to 11 should
be reconsidered and states that at least the reference to
article 9 (2), which contains no over-all limit for the
duration of the claim," should be avoided.

97. Israel and ICC propose the deletion of the last
sentence of article 20. The United Kingdom proposes
the deletion of article 20. Portugal proposes the addi
tion of the following as a second paragraph of article
20: . .

"(2) When the debtor has sent money orders (or
ders of payment), during the period fixed by contract
and the respective funds have been exchanged in a
credit institution of the State in which he maintains
his place of business or of the State to which the
goods are to be exported, but the corresponding
transfer cannot be immediately effected because it
has not been authorized by monetary authorities of
the State in question, or because of any other reason
independent of the will of the parties concerned, the
period of limitation may only commence from the
date in which the circumstances impeding such trans
fer have ceased to exist."

MODIFICATION OF THE LIMITATION PERIOD
BY THE PARTIES

Article 21. Modification by the parties

98. The Federal Republic of Germany and Israel
prefer that the parties be free to modify the period and
propose the adoption of a rule similar to article 3 of
ULIS.65 The Federal Republic of Germany further
proposes that at least the shortening of the limitation
period should be permitted, particularly because there
are cases such as mass-produced goods where a shorter
period is more appropriate than the period provided in
article 10 (2).

62 As to the operation of article 20 and some illustration of
preventing circumstances, see commentary, article 20, para. 1.

63 Norway also indicated that article 20 should be without
prejudice to emergency legislation under applicable law.

64 But see Norway's proposal to amend the present rule
contained in article 9 (2) at paragraph 45 and foot-note 45,
supra.

65 Cf. foot-note 24, supra.
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99. Norway states that the phrase "during the run
ning of the limitation period" in the first sentence of
article 21 (2) is not satisfactory for cases where the
period has ceased running, and suggests the use of the
phrase "after the commencement of the limitation
period."66 .

100. As to the duration of permissible extension
Norway. considers it important that the effect of each
~eclarat1on be strictly limited in time. At the same
time, Norway is of the view that the parties should be
~owed to renew the e.xtension ~ ~ases where they find
It necessary (e.g., dunng negotiations or while waiting
the outcome of related litigation or the course of
events); Norway states that, if an over-all limit for the
extension is felt necessary at the Conference, this limit
s~ould be long enough to meet the needs of the par
ties. (e.g., when the parties wish to wait for a final
decISIO~ on a matter of legal principle in a pending
law suit), To achieve these objectives Norway pro
poses the following for article 21 (2): '

"The debtor may at any time after the commence
ment of. the ?mita~~:>n period extend the period by a
declaration m writing to the creditor. Such decla
ration shall not have effect beyond the end of three
years fro~ the date on which the period would other
wIse.expire, The debtor may renew the declaration,
provided however, that in no event shall the limi
tation period by reason of declarations under this
article be exten~ed ?eyond the end of ten years from
the date on WhICh It would otherwise expire in ac
cordance with this Convention."

ICC also consider~ that it is important to allow parties
to extend the penod for the purpose of negotiations
even beyond the presently prescribed over-all time
limit.

101. Norway further points out that the present
draft o~ the Convention does not regulate the validity
of a w~ver of ~e. de~ence of limitation (i.e., agreement
not to invoke limitation as a defence in legal proceed
ings). Norway is of the view that the matter conse
quently will be governed by municipal law (cf. art. 23).

192.. Tht: Byeloru~si~n S~R. and the USSR question
~e J~stification for distinguishing arbitral and admin
istrative proceedings from judicial proceedings with
respect to the effects of modification to the limitation
p~riod by the parties under article 21 (3). The United
Kmgdom on the other hand considered article 21 sat
isfactory and attached great importance to the reten
tion of article 21 (3) in the present form.

LIMIT OF EXTENSION AND MODIFICATION OF THE
LIMITATION PERIOD

Article 22. Over-all limitation for bringing legal
proceedings

103. The United Kingdom supports the view that
the~e should ~e an ~v~r-all limitation period if it is
decided to retam provisions such as articles 10, 15, 16,
17 and. 20. Ne,,: Zealand also ~dicates its support of
the. article. MeXICO supports article 22, provided that
article 1 (2) concerning "decheance" is clarified in re
lation to articles 9 (3), 21 (3) and 22.67 The Ger
man Democratic. R~p~blic is ?f the view that the length
of the over-all limitation penod should be determined
taking account of the commercial problems arising

• 66 For the purpose underlying the quoted provision of ar
ticle 21 (2), see commentary, art. 21 at para. 3.

67 See para. 12, supra.

when parties have their places of business in different
States. AALCC expresses the view that article 22 is
desirable and should be retained in the Convention; in
the absence of an over-all cut-off point, the period
might be substantially prolonged to such an extent that
the purpose of prescription is defeated.

104. The Federal Republic of Germany proposes
that the clause "no legal proceedings shall in any event
be brought" in article 22 of the English text should be
replaced by the clause "all claims are barred by rea
son of limitation". This change, in the opinion of the
Federal Republic of Germany, will not only conform
to the French text and also would make it clear that
the effect of the expiration of the period provided herein
is not different from the effect provided in article 24
and in article 23.

105. Norway and ICC propose the deletion of ar
ticle 22. Norway's proposals to amend articles 20 and
21 (paras. 96 and 100, supra) may be noted in this
connexion.

EFFECTS OF THE EXPIRATION OF THE
LIMITATION PERIOD

Article 23. Who can invoke limitation

106. Mexico and the United Kingdom express their
approval of this article. Belgium proposes redrafting
of this article as follows: "In the event of legal pro
ceedings, prescription (of an action or of a claim) may
be invoked as a defence only at the request of a party
to such proceedings." Also see paragraphs 122 and
123, infra, concerning article 35.

Article 24 (1). Effect of expiration of the period

107. Mexico is of the view that article 24 (l) and
article 23 are inconsistent. According to Mexico, the
principle formulated in article 24 is tantamount to say
ing that a claim for which the limitation periodhas
expired cannot be enforced by legal action; or that, in
case of judicial proceeding, the judge himself would of
his own motion enforce the limitation." Belgium pro
poses that the word "enforced" in article 24 (1), which
could suggest the enforcement of a judgement, be re
placed by the word "exercised".

Article 24 (2). Set-off

108. Article 12 (1) defines the time when the
limitation period ceases to run by the institution of a
judicial proceeding before the expiration of the limita
tion period. Article 12 (2) deals with the point in time
when a counterclaim is deemed to have been instituted
with a view to promote efficiency and economy in liti
gation by encouraging consolidation of actions rather
than the hasty bringing of separate actions. Thus, it is
possible, under article 12 (2), that a claim that was
time-barred may nevertheless be asserted in proceed
ings that had been commenced before the expiration
of the limitation period. The Byelorussian SSR, the
Ukrainian SSR and the USSR point out that the rule
of article 12 (2) constitutes another exception to the
general rule of article 24 (1) that a time-barred claim
shall not be recognized nor enforced in any legal pro
ceedings. In addition, these States advocate that the
rules of articles 12 (2) and 24 (2) be consolidated.

68 The question presented by Mexico may appear to be
whether the introductory proviso to article 24 (1) is sufficient
to erase such a conflict,
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109. According to these States, the scope of ad
missibility of the use of time-barred claims under article
24 (2) is too broad. They suggest that the requirement
used in article 12 (2) (i.e., "shall relate to a contract
or contracts concluded in the course of the same trans
action") should be adopted as a criterion in case of
assertion of a claim "as a defence or for the purpose
of set-off".69 Further, these States are of the opinion
that it may be better to refer to "the same contract or
several interconnected contracts" in lieu of "a contract
or contracts concluded in the course of the same trans
action". Israel also proposes that the rule of article
12 (2) combined with article 24 (2) and suggests that
article 24· (2) should be redrafted so as to allow a

'set-off or counterclaim (whether in defence or other
wise) only when both claims relate to a contract con
cluded in the course of the same transaction. The
United Kingdom proposes that the principle contained
in article 24 (2) be assimilated to that contained in
article 12 (2), subject to its comments on that article."
Norway proposes that article 24 (2) (a) should be
redrafted as follows: " (a) If both claims relate to the
same contract or to contracts concluded in the course
of the same transaction'V' Belgium prefers that the
question of a set-off be dealt with separately from the
general principle that the party whose action is pre
scribed may still, in exceptional cases, rely on his claim
as a defence.

Article 25. Restitution of performance
after prescription

110. Mexico and the United Kingdom expressed
their approval of this article.

CALCULATION OF THE PERIOD

Article 27. Basic rule

111. It is the view of Israel that it would be simpler
if limitation periods were universally calculated by
reference to the Gregorian calendar and to provide
that these periods expire, in all cases, on the eve of the
day before the date which corresponds to the date on
which the period commenced to run. Mexico and the
United Kingdom indicated their approval of article 27.

Article 28. Effect of holiday

112. Article 28 deals with a technical question that
arises when the last day of the limitation period falls
on an official holiday or other dies non juridicas. This
article is made applicable only to the commencement
of legal proceedings other than arbitral proceedings.
Arbitral proceedings were excluded from article 28 in
view of the informality that is usual with respect to
procedures for instituting arbitration. See article 13 (2).
However, the Byelorussian SSR and the USSR are of
the view that arbitral proceedings should not be ex
cluded from article 28. According to them, making
arbitral proceedings subject to article 28 would not
create difficulties in the case of an ad hoc arbitration,

69 As to the difference, under the present draft, between a
counterclaim calling for affirmative recovery and the reliance
on a claim "as a defence or for the purpose of set-off", see
commentary, art. 24 art para. 3.

70 See para, 63, supra. (The commeet of the United King
dom refers to article 10 (3) but probably this would mean
article 12 (2).)

71 As to ,the reason for this proposal, see para. 63, supra.

and would be most beneficial in the case of a permanent
or institutional arbitration.72

113. Belgium proposes that the words "as envisaged
in" in the text of article 28 be replaced by the words
"in accordance with". Mexico and the United Kingdom
indicated their approval of article 28.

INTERNATIONAL EFFECT

Article 29. Acts or circumstances to be given
international effect

114. Japan doubts the adequacy of this provision.
It is observed that at present there is no internationally
established standard for legal proceedings, and that the
kind of procedural steps required under article 29 is not
clear. Austria is of the view that international effect
should be given only for those .acts which are capable
of being recognized or executed in the States where
such effect is sought." New Zealand suggests that States
be permitted to make a reservation limiting the effect
in such States of legal proceedings in other States.

115. Denmark indicates that the relationship be
tween article 29 and other provisions in the Convention
is extremely complex, and proposes that the rules on
international effects of acts or circumstances which stop
the running of the limitation period should be embodied
in a single article. Article 29 is acceptable to Mexico.
The United Kingdom reserved its position on this
provision.

PART n. IMPLEMENTATION

Article 30. Implementing legislation

116. Austria is of the view that this article is super
fluous since the Convention contains in itself the uni
form rules and that the rules are self-executory in
nature. On the other hand, Mexico notes that, under
its constitutional system, approval of an international
convention by the Senate of the Republic gives the
convention the force of law throughout the Republic,
and expresses its approval of this article. AALCC indi
cates that article 30 should be carefully examined in
the light of the various constitutional procedures in
different States for implementing international conven
tions." Belgium proposes that this article be deleted
because it is susceptible of different interpretations.

Article 31. Implementing process in a federal State

117. Austria, a federal State, indicates that all the
articles of the present Convention will come within the
jurisdiction of the federal authority; consequently ar
ticle 31 (c) should be amended so as not to impose on
Austria the obligation laid down in article 31 (c). Nor
way considers that the drafting of article 31 should be
improved.

Article 32. Non-applicability as to prior contracts

118. Mexico proposes the substitution of "and" for
"or" in article 32 for the reason that each Contracting
State would be obliged to apply the Convention to
contracts concluded on the day of entry into force of

72 As to the obligatory "arbitration" not based on an agree
ment, see foot-note 1 in the commentary on art. 13.

73 As to the other details of the proposal and its relation
ship to article 18, see the text of the comment of Austria in
document A/CONF.63/6/Add.!.

74 As to the legislative intent of this provision, see commen
tary, art. 30 at para, 2.



Proposals, reports and other, documents 49

the Convention "and", a fortiori, to contracts concluded
after that date.' To the United Kingdom, this article is
satisfactory.

PART Ill: DECLARATIONS AND
RESERVATIONS

Article 33. Declarations limiting the application of the
Convention

119. The United Kingdom and New Zealand are of
the view that it is important that this article should be
retained. N0r'Way proposes that article 31 (2) and (3)
ofan earlier.draft prepared in 1971 by the UNCITRAL
Working Group on Prescription should be restored
after paragraph (l).75

Article 34. Reservation with respect to actions for
annulment of the contract

120. Israel is of the view that a provision' should
be added to this article to the effect that a Contracting
State which made a declaration under this article shall
not be entitled to expect other Contracting States to
apply the Convention on this point.

121. Mexico stated approval of this provision. The
United Kingdom indicated no, objection to the inclusion
of this article to the Convention.

A rticle35. Reservation with respect to who can invoke
limitation

122. Austria is of the view that it would be highly
desirable to dispense with the reservation permitted
under article 35 because the major consequence of the
expiration of the limitation period should be unified.

123. Israel proposes a provision similar to that
proposed with regard to article 34 (see para. 120,
supra) . Mexico states approval of article 35. The
United Kingdom indicates no objection to the inclusion
of this article to the Convention.

Article 35 A. Declaration extending the scope of
application

124. Norway proposes the addition of a new article
35 A as fbllows:"A Contracting State may declare, at
the time of the deposit of its instrument of ratification
or accession to this Convention, that it will apply the
provisions of the Convention regardless. of whether
the seller and buyer have their places of business on
Contracting or non-Contracting States."

75 These provisions appear in A/CN.9170 mentioned in foot
note 14, and read as follows:

"(2) Any Contracting State may at any time declare with
with reference to such State and one or more non-Contracting
States that a contract of sale between a seller having a place
of business in one of these States and a buyer having a place
of business in another of these States shall not be considered
international within the meaning of article 2 [and 31 of this
Convention because they apply the same Or closely related
legal rules to sales which in the absence of such a declaration
would be governed by this Convention.

"(3) If a State which is the object of a declaration made
under paragraph 2 of this article subsequently ratified or
accedes to this Convention, the declaration shall not remain
in effect unless the ratifying or acceding State declares that
it will accept it."

These two paragraphs have not been included in the present
draft convention because it was thought that these rules were
no longer necessary because of the rule contained in article 3
( 1) which restricts the application of the Convention to panties
having place of business in different Contracting States. But
see the proposal of Norway at paragraph 124 infra.

Article 36. Relationship with conventions containing
limitation provisions in respect of international sale
of goods
125. It has been suggested that article 49 of ULIS

is in conflict with some of the provisions of Part I of
this Convention." One comment is based on the
fact that article 36, whereby the present Convention
yields to conflicting provisions, another Convention is
applicable only when "the seller and buyer have their
places of business in States parties to such a conven
tion." Consequently, under the rule of article 36 of this
Convention, a State that is a party to the 1964 Hague
Convention relating to ULIS would have to apply the
present Convention in exclusion of article 49 of ULIS
if the place of business of one of the parties to the
sales contract is not located in a State which is a party
to the Hague Convention. In this connexion, Israel,
which adheres to the Hague Convention without any
reservation, raises the following question: Under these
conditions, may a party to the 1964 Hague Conven
tion depart from its terms? According to Israel, this
question is important in order to permit a more uni
versal adhesion to the present Convention. Thus, Israel
solicits the expression of views of other States as to the
possible conflict between the two conventions.t"

126. AALCC is of the view that the text contained
in the proviso to article 36 (1) could be made more
definite by specifying the time at which the seller and
buyer must have their places of business in States par
ties to a different convention. AALCC presents the
following example to illustrate the problem created by
article 36 (1): A (the buyer) has his place of busi
ness in State X, and B (the seller) in State Y. At the
time of the conclusion of the contract both States are
parties to this Convention which therefore applies. How
ever, only State X is a party to another convention
which also partly deals with limitation. After the insti
tution of legal proceedings, however, State Y has also
acceded to the other Convention.

Article 38. Reservations'»

127. Mexico agrees to the period of three months
appearing between brackets in article 38.

PART IV. FORMAL AND FINAL CLAUSES

Articles 39 and 41. Signature and accession

128. The German Democratic Republic believes
that this Convention should be open for signature or
accession by all States which implement in their poli
cies the purposes and principles of the Charter of the
United Nations.

Article 42. Entry into force

129. Mexico indicates approval of article 42, in
cluding the period of six months kept in brackets.

76 See commentary, art. 36 at paragraph 2.
77 Also see the text of the comments submmitted by Israel

in document A/CONF.63/6/Add.1.
78 No comments or proposals were received with respect to

article 37. The formal and final clauses set forth in articles 37
and following were not considered by the United Nations Com
mission on International Trade Law. At the 5th meeting the
Commission agreed that these articles should be submitted for
consideration to the Conference. (See Official Records of the
General Assembly, Twenty-seventh Session, Supplement No. 17,
para. 22.)
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Article 44. Declaration on territorial application

130. The German Democratic Republic proposes
the deletion of article 44 on the grounds that its pro
visions are not in conformity with the Charter of the
United Nations and the Declaration on the Granting of

Independence of Colonial Countries and Peoples
by the United Nations General Assembly on 14 Decem
ber 1960.

131. The United Kingdom indicates preference for
alternative rule A offered for the text of article 44.

E. REPORT OF THE FIRST COMMITTEE

Document A/CONF.63/9 and Add. 1-8

I. Introduction

A. SUBMISSION OF THE REPORT

1. By its resolution 2929 (XXVII) of 28 November
1972, the General Assembly of the United Nations de
cided that an international conference of plenipotenti
aries should be convened in 1974, to consider the
question of prescription (limitation) in the international
sale of goods, and to embody the results of its work
in an international convention and such other instru
ments as it might deem appropriate. Subsequently, by
its resolution 3104 (XXVIII) of 12 December 1973,
the General Assembly requested the Secretary-General
to convene the United Nations Conference on Prescrip
tion (Limitation) in the International Sale of Goods
at United Nations Headquarters, New York, from 20
May to 14 June 1974.

2. The United Nations Conference on Prescription
(Limitation) in the International Sale of Goods opened
on 20 May 1974 at United Nations Headquarters, New
York. At its 2nd plenary meeting, on 21 May 1974, the
Conference, in accordance with rule 46 of its rules of
procedure (A/CONF.63/8), established two Main
Committees (the "First Committee" and the "Second
Committee"). Subject to review by the General Com
mittee, the Conference at its 3rd plenary meeting en
trusted the First Committee with the consideration of
the following parts of the Draft Convention on Pre
scription (Limitation) in the International Sale of
Goods' prepared and approved by the United Nations
Commission on International Trade Law (UNCITRAL)
(A/CONF.63/4): Part I: substantive provisions (ar
ticles 1-29) and Part Ill: declarations and reservations
(articles 33-38). At the 2nd meeting of the General
Committee held on 5 June 1974, it was decided that
consideration of articles 37 and 38 should be assigned
to the Second Committee. The present document con
tains the report of the First Committee to the Confer
ence on its consideration of the draft articles referred
to it.

B. ELECTION OF OFFICERS

3. At its 2nd plenary meeting on 21 May 1974, the
Conference unanimously elected Mr. Mohsqn Chafik
(Egypt) as Chairman of the First Committee. By accla
mation on the same day, at the l st meeting of the First
Commitee, Mr. Nehemias Guieros (Brazil) and Mr. E.
Krispis (Greece) Were elected Vice-Chairmen and Mr.
Ludvik Kopac (Czechoslovakia) was elected Rappor
teur of the First Committee. At its 3rd meeting on 22
May 1974, the First Committee unanimously elected
Mr. Leang Huat Khoo (Singapore) Vice-Chairman of
the First Committee.

[Original: English]
[10-12 lune 1974]

C. MEETINGS, ORGANIZATION OF WORK AND PLAN
OF THIS REPORT

(i) Meetings

4. The First Committee held 25 meetings, between
21 May and 6 June 1974.

(ii) Organization of work

5. The First Committee proceeded mainly by way
of an article-by-article discussion of the draft articles
before it and of the amendments to these draft articles
submitted by representatives during the Conference.
After initial consideration of an article and amendments
by the First Committee, and subject to the decisions
taken on these amendments, the article was referred to
the Drafting Committee. In certain instances, the First
Committee only voted upon the principle contained in
a draft article or amendment, with the Drafting Com
mittee being requested to formulate a precise text for
any such principles that received approval in the First
Committee.

6. At its 5th plenary meeting on 6 June 1974, the
Conference decided that the Drafting Committee should
report directly to the plenary Conference on the matters
that had been referred to it by the First Committee.

(iii) Plan of this report

7. This report describes the work of the FirstCorn
mittee relating to each article before it, in accordance
with the following scheme:

(a) Text of UNCITRAL's draft article;
(b) Texts of amendments, if any, with a brief indi

cation of the manner in which they were dealt with;
(c) Proceedings of the First Committee, subdivided

as follows:
(i) Meetings
(ii) Consideration of the article.

11. Consideration by the First Committee of the
articles on prescription (limitation) in the inter.
national sale of goods

ARTICLE 1

A. UNCITRAL TEXT

8. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 1

"1. This Convention shall apply to the limitation
of legal proceedings and to the prescription of the
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rights of the buyer and seller against each other
relating to a contract of international sale of goods.

"2. This Convention shall not affect a rule of the
applicable law providing a particular time-limit with
in which one party is required, as a condition for the
acquisition or exercise of his claim, to give notice to
the other party or perform any act other than the
institution of legal proceedings.

"3. In this Convention:
"(a) "Buyer" and "seller", or "party", mean

persons who buy or sell, or agree to buy or sell,
goods, and the successors to. and assigns of their
rights or duties under the contract of sale;

"(b) "Creditor" means a party who asserts a
claim; whether or not such a claim is for a sum of
money;

"(c) "Debtor" means a party against whom the
creditor asserts a claim;

"(d) "Breach of contract" means the failure of a
party to perform the contract or any performance not
in conformity with the contract;

"(e) "Legal proceedings" includes judicial,ad
ministrative and arbitral proceedings;

"(f) "Person" includes corporation, company, as
sociation or entity, whether private or public;

"(g) "Writing" includes telegram and telex."

B. AMENDMENTS

9. Amendments were submitted to article 1 by
Czechoslovakkia (AjCONF.63jC.l/L.5), Brazil (A/
CONF.63/C.l/L.25), France (AjCONF.63jC.ljL.22
and L.34), Germany (Federal Republic of) (A/CONF.
63jC.l/L.20), India (A/CONF.63jC.l/L.27), Kenya
(AjCONF.63/C.l/L.26), the Netherlands (AjCONF.
63jC.ljL.36) , the Philippines (AjCONF.63jC.lj
L.35), the United Kingdom (AjCONF.63/C.l/L.ll)
and the United States (A/CONF.63/C.l/L.14).

10. These amendments were to the following effect:

Paragraph 1

(a) Czechoslovakia (AjCONF.63/C.l/L.5):
At the end of paragraph 1, after the words "each

other", substitute the following: "arising from a co~

tract of international sale of goods, its breach, termi
nation or invalidity".

[Adopted in substance; see paragraph 13, below.]
(b) United States (A/CONF.63/C.l/L.14):
In paragraph 1, insert the word "movable" before

"goods".
[Referred to the Drafting Committee; see paragraph

13, below.]
(c) Federal Republic of Germany (A/CONF.63/

C.ljL.20) :
Add the following second sentence:

"The question whether the limitation or prescrip
tion is regarded as a part of the substantive law or
as procedural, is left to the rules of the applicable
law."
[For action, see paragraph 14, below.]
(d) Brazil (A/CONF.63/C.l/L.25):
Instead of "to the prescription of the rights", para

graph(l) shall read: "to the extinction of the rights".
[Withdrawn; see paragraph 14, below.]
(e) France (A/CONF.63/C.l/L..:34):

Replace the text of article 1 by the following:
"1. This Convention shall apply, in relations aris

ing out of a contract of inter?atio?~ sale of goods,. to
questions relating to the time-limits at the expiry
of which:

" ( a) The creditor may no longer assert his claims
in a proceeding.

"(b) The debtor may oppose the implementation
of a claim."
In this Convention "time-limits" means the time-lim-

its specified above.
[Adopted in substance; see paragraph 14, below.]
(f) Netherlands (AjCONF.63/C.1jL.36):
Replace the text of article 1 by the following:

"1. This Convention shall apply where in relation
to a contract of international sale of goods the pos
sibility of instituting legal proceedings or a right of
the buyer or seller against each other extinguishes by
lapse of time."
[Withdrawn; see paragraph 14, below.]

Paragraph 2

United Kingdom (A/CONF.63/C.l/L.ll):
After the words "a rule of the applicable law", in

sert the words "or a term of the contract of sale".
[Withdrawn; see paragraph 12, below.]

Paragraph 3
(a) France (A/CONF.63/C.l/L.22):
Add the following new paragraph (a):

"(a) 'Prescription' means any extinction of the
rights, claims, or actions of the buyer and seller
against each other:" (reletter the other subpara
graphs.)
[Withdrawn; see paragraph 14, below.]
(b) United States (AjCONF.63/C.l/L.14):
Add the following to paragraph (e) :

"other than proceedings commenced upon the oc
currence of the death or incapacity of the debtor, the
bankruptcy or insolvency of the debtor, or the dis
solution or liquidation of a corporation, company,
association or entity".
[Consideration postponed; see paragraph 13, below.]
(c) Kenya (AjCONF.63jC.ljL.26):
Paragraph (3) (f) should read:

"(f) 'Person' includes corporation, company, as
sociation or entity, whether private or public, which
can sue or be sued in its own name under its na
tionallaw."
[Adopted, with some modification; see paragraph 15,

below.]
(d) India (AjCONF.63jC.ljL.27):
Paragraph (3) (f) should read:

"(f) 'Person' includes corporation, company, as
sociation, or entity, whether private or public, which
can sue or be sued in its own name under its na
tional law but does not include a government when
the legal proceedings are taken by that government in
its own territory."
[Rejected; see paragraph 15, below.]
(e) Philippines (AjCONF.63jC.ljL.35):
After paragraph 3 (f) insert the following new pa:a

graph 3 (g), the existing paragraph 3 (g) becommg
paragraph 3 (h):
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"(g) 'Limitation of legal proceedings' and'pre
scription of the rights' as used in paragraph 1 of this
article both have the same meaning, to wit: loss of
the right of action of the creditor due to his failure
to institute legal proceedings within a prescribed pe
riod of time after the claim becomes due." .
[Withdrawn; see paragraph 14, below.]
(f) Singapore (A/CONF.63/C.1jL.21):
Add the following definition after paragraph (g).

"(h) 'Year' means a year reckoned according to
the Gregorian calendar."
[Adopted; see paragraph 13, below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

11. The First Committee considered article 1 at its
1st, 2nd, 3rd, 4th and 6th meetings, on 21, 22, 23 and
24 May 1974.

(ii) Consideration
12. At the 2nd meeting the amendment by the

United Kingdom (A/CONF.63jC.1jL.1l) was with
drawn.

13. At the 3rd meeting an oral amendment, intro
duced by Greece at the 1st meeting, was adopted. It
replaced in article 1, paragraph 2, the words "shall not
affect a rule of the applicable law providing" by "shall
not apply to". The Committee referred the first part of
the amendment by the United States (A/CONF.63j
C.1jL.14) to the Drafting Committee. The First Com
mittee decided to consider the second part of the United
States amendment relating to article 1, paragraph 3 (e)
(A/CONF.63/C.lJL.14) in connexion with article 14.
The Committee adopted the amendment by Singapore
(A/CONF.63/C.1/L.2l). An oral amendment by the
Netherlands to delete article 1, paragraph 3 (f) was
rejected by a vote of 17 to 11. The First Committee
adopted the substance of the amendment by Czecho
slovakia (A/CONF.63/C.1/L.5).

14. At the 4th meeting the representatives of the
Netherlands and Brazil withdrew their proposed amend
ments (A/CONF.63/C.1/L.36 and L.25, respectively).
The amendment by France (A/CONF.63/C.1/L.34),
which superseded an earlier amendment by France
(A/CONF.63/C.l/L.22), was orally amended by
France so as to add "between the buyer and the seller"
after the words "in relations". The substance of the
amendment by France (A/CONF.63/C.1/L.34), as
amended, was adopted. The amendment by the Philip
pines (A/CONF.63/C.1/L.35) was withdrawn. As to
the amendment by the Federal Republic of Germany
(A/CONF.63/C.1/L.20) the Committee decided that,
if there will be a preamble to the Convention, the sub
stance of the amendment should appear therein.

15. At the 6th meeting the amendment by India
(A/CONF.63/C.ljL.27) was rejected. The representa
tive of Kenya deleted the final words: "under its na
tional law" in his amendment (A/CONF.63/C.1/
L.26). The Committee adopted the amendment as thus
subamended, by a vote of 12 to 11, after deleting the
words "in its own name" by a vote of 20 to 4.

ARTICLE 2

A. UNCITRAL TEXT

16. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 2

"[1. For the purposes of this Convention, a con
tract of sale of goods shall be considered international
if, at the time. of the conclusion of the contract, the
seller and buyer have their places of business in
different States.]

"2. Where a party to the contract of sale has
places of business in more than one State, his place
of business for the purposes of paragraph ( 1) of
this article and of article 3 shall be his principal place
of business, unless another place of business has a
closer relationship to the contract and its perform..
ance, having regard to the circumstances known to
or contemplated by the parties at the time of the
conclusion of the contract.

"3. Where a party does not have a place of busi
ness, reference shall be made to his habitual resi
dence.

"4. Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration."

B. AMENDMENTS

17. Amendments were submitted to article 2 by
Australia (A/CONF.63/C.l/L.1), Belgium (A/
CONF.63/C.1/L.15l), France (A/CONF.63/C.1/
L.38), India and Kenya (A/CONF.63/C.1/L.53),
Norway (A/CONF.63/C.1/L.28), the Ukrainian SSR
(A/CONF.63jp.1/L.24), the United Kingdom (A/
CONF.63/C.1jL.12) and the United States (A/
CONF.63/C.1/L.15).

18. These amendments were to the following effect:

Article 2 as a whole

(a) Australia (A/CONF.63/C.1/L.l): (part per
taining to article 2.)

The present article 2 should be replaced by the
following;

"Article 2

"(1) This Convention shall apply when, at the
time of the conclusion of the contract, the seller and
buyer have their places of business in different States.

"(2) The fact that the parties have their places
of business in. different States shall be disregarded
whenever this fact does not appear either from the
contract or from any dealings between, or from in
formation disclosed by the parties at any time before
or at the conclusion of the contract.

"(3) Where a party to the contract of sale has
places of business in more than one State, his place of
business for the purposes of paragraph (1) of this
article shall be his principal place of business, unless
another place of business has a closer relationship
to the contract and its performance, having regard
to the circumstances known to or contemplated by
the parties at the time of the conclusion of the
contract.

"(4) Where a party does not have a place of
business, reference shall be made to his habitual
residence.

"(5) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration."



Proposals, ~ports .. and other doeaments 53

ARTICLE 3

A. UNCITRAL TEXT

23. The text of the United Nations Commission on
International Trade Law provided as follows:

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

19. The First Committee considered article 2 at its
4th, Sth, 6th, 7th and 25th meetings, on 23 and 24
May 1974 and on 6 June 1974.

(ii) Consideration
20. At the 6th meeting the amendment by the United

Kingdom (A/CONF.63/C.ljL.12) was rejected by a
vote of 28 to 9. The amendment by France (A/CONF.
63/C.l/L.38) was referred to an informal Working
Group established to consider the relationship bet~een

this Convention and existing and future conventions
containing definitions of the international sale of goods.

21. At the 7th meeting Brazil proposed an oral
amendment to add at the end of article 2, paragraph
1, the words "and the goods are in the course of car
riage or will be carried from the territory of one State
to the territory of another." The oral amendment by
Brazil, was rejected. The representative of Australia
withdrew his amendment of article 2 (A/CONF/C.lj
L.l), except the new paragraph 2 proposed therein.
The Committee adopted this paragraph 2 by a vote of
17 to 7. The amendment by Norway (A/CONF.631
C.ljL.28) was withdrawn as far as it pertained to ar
ticle 2. Consideration of the amendment by the United
States (A/CONF.63/C.l/L.15) was deferred until the
discussion of article 3. The amendment by India and
Kenya (A/CONF.63/C.l/L.53) was adopted by a
vote of 19 to 7. The amendment by the Ukrainian SSR
(A/CONF.63/C.l/L.24) was referred to the Draft!ng
Committee. An oral amendment by Greece, proposmg
deletion of paragraph 4 of article 2, was rejected by a
vote of 15 to 13.

22. At its 25th meeting the Committee referred the
amendment by Belgium (A/CONF.63/C.l/L.151) to
the plenary meeting.

[Withdrawn. except for P!lragraph2 which was [Referred to the Drafting Committee; see paragraph
adopted; see paragraph 21, below.] 21, below.]

(b) United Kingdom (A./CONF.63/C.l/L.12):
Delete this article.
[Rejected; see paragraph 20, below.]
(c) Norway (A/CONF.63/C.l/L.28):
Subamendment to the Australian amendment (AI

CONF.63/C.1/L.1 ) pertaining to article 2.

Article 2, paragraph 1, should read as in the original
text (A/CONF.63/4).

[Withdrawn; see paragraph 21, below.]
(d) France (A/CONF.63/C.l/L.38):
The present article 2, paragraph 1, should be re

placed by the following text:
."1. All States parties to a Convention on the

International Sale of Goods tha.t may be concluded
under the auspices of the United Nations, or to the
Convention on the International Sale of Goods signed
at The Hague on 1 July 1964, shall apply the pro
visions of such a Convention with regard to the defi
nition of a contract of international sale of goods."
The present paragraph 2 should be replaced by the

following text:
"2. For other States, a contract of sale of goods

(continue with. the text of the present paragraph as
it stands)."
The present paragraph 2 should become paragraph 3.
The present paragraph 3 should become paragraph 4.
The present paragraph 4 should become paragraph 5.
[Referred to a working group; see paragraph 20,

below.]

Paragraph 1

(a) United States (A/CONF.63/C.l/L.15):
In paragraph 1, remove the brackets, insert "only"

before "if" and insert "contracting" before "States".
[Consideration deferred; see paragraph 21, below.]
(b) Belgium (A/CONF.63/C.l/L.151):
Paragraph 1shall read:

"1. This Convention shall apply to international
sale of goods when, at the time of the conclusion of
the contract, the seller and the buyer have their
places of business in different Contracting States."
[Referred to the plenary; see paragraph 22, below.]

Paragraph 2
(a) India and Kenya (A/CONF.63/C.l/L.53):
Paragraph 2 of article 2 shall read:

"2. Where a party to a contract of sale has places
of business in more than one State, his place of busi
ness for the purposes of paragraph 1 of this article
and of article 3 shall be that place of business which
has the closest relationship to the contract and its
performance, having regard to the circumstances
known to or contemplated by the parties at the time
of the conclusion of the contract."
[Adopted; see paragraph 21, below.]

Paragraph 4

(a) Ukrainian SSR (A/CONF.63/C.l/L.24):
Insert the following at the beginning of paragraph 4:

"For the purposes of paragraphs 1 and 3 of this ar
ticle,".

"Article 3
"1. This Convention shall apply only when at

the time of the conclusion of the contract, the seller
and buyer have their places of business in different
Contracting States.

"2. Unless otherwise provided herein, this Con
vention shall apply irrespective of the law which
would otherwise be applicable by virtue of the rules
of private international law.

"3. This Convention shall not apply When the
parties have validly chosen the law of a non-Con
tracting State."

B. AMENDMENTS

24. Amendments were submitted to article 3 by
Australia (A/CONF.63/C.l/L.l and L.73), Austria
(A/CONF.63/C.l/L.6 and L.7), Denmark (AICONF.
63/C.1/L.4 ) , Germany (Federal Republic of) (AI
CONF.63/C.l/L.39), Greece (A/CONF.63jC.l1
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L.42), the Netherlands (A/CONF.63/C.l/L.43),
Norway (A/CONF.63/C.l/L.2 and L.28) and the
United States (A/CONF.63/C.1/L.16).

25. These amendments were to the following effect:

Article 3 as a whole

(a) Australia (A/CONF.63/C.l/L.l) (part per
taining to article 3):

The present article 3 should be replaced by the fol
lowing:

"Article 3
"(1) Unless otherwise provided herein, this Con

vention shall apply irrespective of the law which
would otherwise be applicable by virtue of the rules
of private international law.

"(2) This Convention shall not apply when the
parties have by declaration in writing excluded its
application."
[Withdrawn by implication; see paragraph 28, be

low.]
(b) Norway (A/CONF.63/C.l/L.2):
Article 3 shall read:

"( 1) This Convention shall apply [only] where:
"(a) The seller and buyer, at the time of the con

clusion of the contract, have their relevant places of
business in different Contracting States;
(b) The rules of private international law lead to

the application of the law of a Contracting State."
"[(2) This Convention shall not apply when the

parties have validly chosen the law of a non-Con
tracting State.]"
[Rejected as amended; see paragraph 28, below.]
(c) Norway (A/CONF.63/C.l/L.28) [part per

taining to article 3:]
Subamendment to the Australian amendment (A/

CONF.63/C.l/L.l)
Article 3 shall read:

"(1) This Convention shall also apply where it
has been chosen as the law by the parties, to the
extent that this does not affect the application of any
mandatory provision of law which would have been
applicable if the parties had not chosen this Con
vention.

"(2) This Convention shall not apply when the
parties have [clearly] excluded its application.

"(3) Unless otherwise provided in this Conven
tion, it shall apply irrespective of the law which
would be applicable by virtue of the rules of private
international law."
[Referred to working group; see paragraph 28, be

low.]
(d) Greece (A/CONF.63/C.l/L.42):
The whole article 3 shall read:

"This Convention shall apply only when the rules
of private international law of the forum lead to the
application of the law of a Contracting State."
[Referred to working group; see paragraph 28, be-

low.]

(e) Australia (A/CONF.63/C.l/L.73), subamend
ment to the Norwegian amendment (A/CONF.63/
C.l/L.2) :

Article 3 as amended by Norway shall read:

"(1) This Convention shall apply [only] where:
"(a) The seller and buyer, at the time of-the con

clusion of the contract, have their relevant places of
business in different Contracting States; or

"(b) The rules of private international law lead
to the application of the law of a Contracting State
to the contract of sale.

"(2) This Convention shall not apply ...".
[Rejected; see paragraph 28, below.]

Paragraph 1
(a) Austria (A/CONF.63/C.l/L.6):
1. Delete paragraph 1.
2. Alternative proposal in the event of rejection of

the above proposal:
"1. This Convention shall apply only when at the

time of the conclusion of the contract, the seller or
buyer has his place of business in a Contracting State
or when the seller and buyer have stipulated that the
Convention shall apply to their contract. Where a
party does not have a place of business, reference
shall be made to his habitual residence."
[Withdrawn in part and rejected in part; see para

graph 27, below.]
(b) United States (A/CONF.63/C.l/L.16) (part

pertaining to paragraph 1):
Delete paragraph 1.
[Withdrawn; see paragraph 27, below.]

Paragraph 3

(a) Denmark (A/CONF.63/C.l/L.4):
Article 3, paragraph (3) shall read:

"(3) This Convention shall not apply when the
parties have validly chosen the law of a particular
(specific) State."
[Referred to working group; see paragraph 28,

below.]
(b) Austria (A/CONF.63/C.l/L.7):

"3. This Convention shall not apply:
"(a) When its application has been excluded by

a stipulation of the parties;
"(b) When the parties have agreed that limitation

or prescription shall be governed by the law of a
specific State;

" (c) When the parties have agreed that their
contract shall be governed by the law of a specified
State and the said law regards limitation or prescrip
tion as an institution of material law."
[Referred to working group; see paragraph 28,

below.]
(c) United States (A/CONF.63/C.l/L.16) [part

pertaining to paragraph 3]:
Substitute the following for the existing text:

"3. This Convention shall not apply when the
parties have expressly chosen the law ofa non
Contracting State and have expressly excluded the
application of this Convention."
[Referred to working group; see paragraph 28,

below.]
(d) Germany (Federal Republic of) (A/CONF.63/

C.l/L.39) :
Article 3, paragraph (3) shall read:

"(3) This Convention shall not apply when the
parties have validly chosen the law of a non-Con-
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tracting State or otherwise agreed to exclude the
application of the Convention."
[Referred to working group; see paragraph 28,

below.]
(e) Netherlands (A/CONF.63/C.l/L.43):
1. Replace the word "validly" by: "by written and

express agreement".
2. Replace the words: "the law of a non-Contracting

State" by: "not to apply this Convention".
[Referred to working group; see paragraph 28,

below.]

C. PROCEEDINGS OF THE FIRST COMMITTEE

(i) Meetings

The Committee considered article 3 at its 7th and
8th meetings, on 24 and 28 May.

(ll) Consideration
27. At the 7th meeting the representatives of Aus

tria and the United States withdrew those parts of their
amendments (A/CONF.63/C.l/L.6 and L.16), that
called for deletion of paragraph 1 of article 3. The
Committee decided to retain the word "Contracting"
before "States" in article 3, paragraph 1, rejecting by a
vote of 25 to 9 an oral amendment by Australia to
delete the word "Contracting". The alternative text
for paragraph 1 of article 3, proposed by Austria
(A/CONF.63/C.l/L.6) was rejected by a vote of 25
to 4.

28. At the 8th meeting the amendment by Norway
(A/CONF.63/C.l/L.2), as modified by the Australian
subamendments (A/CONF.63/C.l/L.73) , was rejected
by 21 votes to 15. The representatives who had pro
posed amendments to paragraph 3. of article 3 formed
an informal. working group to which all the amend
ments pertaining to paragraph 3 of article 3 were re
ferred. The amendment to paragraph 3 of article 3 pro
posed orally by that working group was adopted by
32 votes to none. It read as follows: "This Convention
shall not apply when the parties have expressly ex
cluded its application."

ARTICLE 4

A. UNCITRAL TEXT

29. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 4
"This Convention shall not apply to sales:
"(a) Of goods of 'a kind and in a quantityordi

narily bought by an individual for personal, family or
household use, unless the fact that the goods are
bought for a different use appean from the contract
or from any dealings between, or from information
disclosed by, the parties at any time before or at the
conclusion of the contract;

"(b) By auction;
"(c) On execution or otherwise by authority of

law;
"(d) Of stocks, shares, investment securities, ne

gotiable instruments or money;
"(e) Of ships, vessels or aircraft;
"(I) Of electricity."

B. AMENDMENTS

30. Amendments were submitted to article 4 by Au
stralia (A/CONF.63/C.l/L.52), Poland (A/CONF.
63/C.l L.30) and the USSR (A/CONF.63/C.l/L.29).

31. These amendments were to the following effect:
(a) USSR (A/CONF.63/C.l/L.29):
Delete subparagraphs (e) and (f).
(b) Poland (A/CONF.63/C.l/L.30):
Delete subparagraphs: (e) and (f).
(c) Australia (A/CONF.63/C.l/L.52):

Australia would prefer the total deletion of article
4 (a). If total deletion is not supported, Australia
would suggest the following simplified text:

" (a) Of goods bought for perosnal, family or
household use;".
Delete subparagraphs (b) and (e).

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i ) Meetings

32. The Committee considered article 4 at its 8th
meeting, on 28 May 1974.

(ii) Consideration

33. At the 8th meeting the proposal by Australia to
delete subparagraph (a) of article 4 (A/CONF.63/
C.l/L.52),.was rejected by 35 votes to 3. The proposal
by Australia to delete subparagraph (b) of article 4
(A/CONF.6.3/C.l/L.52) was rejected by 36 votes to
4. The deletion of subparagraph (e) of article 4 pro
posed by Australia, Poland and the USSR (A/CONF.
63/C.l/L.52, L.30 and L.29), was rejected by 22
votes to 16. The deletion of subparagraph (f) of arti
cle 4 proposed by Poland and the USSR (A/CONF.63/
C.l/L.30 and L,29) was rejected by 18 votes to 13.
The simplified version of subparagraph (a) of article 4
proposed by Australia (A/CONF.63/C.ljL.52) was
adopted by 35 votes to 7.

ARTICLE 5

A. UNCITRAL TEXT

34. The text of the United Nations C~mmission on
International Trade Law provided as follows:

"Article 5
This Convention shall not apply to claims based

upon:
"(a) Death of, or personal injury to, any person;
"( lJ) Nuclear damage caused by the goods sold;
" (c) A lien, mortgage or other security interest in

property;
"<,d) A judgement or award made in legal pro

ceedings;
"(e) A document on which direct enforcement or

execution can be obtained in accordance with the
law of the place where such enforcement or execution
is sought;

"(f) A bill of exchange, cheque or promissory
note."

B. AMENDMENTS

35. Amendments were submitted to article se by
Austria (A/CONF.63/C.l/L.8) and Denmark (A/
CONF.63/C.l/L.3) .
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36. These amendments were to the following effect:
(a) Denmark (A/CONF.63/C.l/L.3):
Article 5, subparagraph (b) shall read:

"(b) Damage to property other than the goods
sold."
[Amended and rejected; see paragraph 38.]
(b) Austria (A/CONF.63/C.l/L.8):

"This Convention shall not apply to claims based
upon:

"(a) (deleted)
"(b) (changed to (a»
"(c) (changed to (b»
"(d) (changed to (c)
"(e) (changed to (d»
"(f) (changed to (e) )".

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
37. The Committee considered article 5 at its 9th

meeting, on 28 May 1974.

(H) Consideration
38. At its 9th meeting the Committee rejected the

amendment by Austria (A/CONF.63/C.l/L.8) by 32
votes to 6. The representative of. Denmark orally
amended his amendment (A/CONF.63/C.l/L.3) to
insert a new subparagraph: "(a bis) Damage to prop
erty other than the goods sold". The amendment, as
modified, was rejected by 15 votes to 15. The repre
sentative of Mexico proposed an oral amendment to
delete subparagraph (e) of article 5. That amendment
was rejected by 27 votes to 2. Another oral amendment
by Mexico to substitute a different text for subpara
graph (e) of article 5 was rejected by 19 votes to 2.
The text that Mexico had orally proposed for subpara
graph (e) read as follows: ~'A document on. whi~h
direct enforcement or execution can be obtained ID
accordance with the law of the place where such en
forcement or execution is sought, other than the
invoice".

ARTICLE 6

A. UNCITRAL TEXT

39. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 6
"1. This Convention shall not apply to contracts

in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services.

"2. Contracts for the supply of goods to be manu
factured or produced shall be considered to be sales
within the meaning of this Convention, unless the
party who orders the goods undertakes to supply a
substantial part of the materials necessary for such
manufacture or production."

B. AMENDMENTS

40. Amendments to article 6 were submitted by
Poland (A/CONF.63/C.l/L.31) and the United King
dom (A/CONF.63/C.l/L.13).

41. These amendments were to the following effect:
(a) United Kingdom (A/CONF.63/C.1/L.13):*
Delete article.
[Rejected; see paragraph 43 below.]
(b) Poland (A/CONF.63/C.1/L.31):
Article 6 shall read:

"1. This Convention shall apply to contracts pro
viding besides delivery of goods performance ofother
obligations, unless such obligations constitute the
decisive part ofall obligations.

"2. This Convention shall apply to contracts
where the party ordering goods and services is
obliged to delivery of goods and to services which are
complementary to deliveries and services of the other
party."
[Rejected; see paragraph 43 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
42. The Committee considered article 6 at its 9th

meeting, on 28 May 1974.

(H) Consideration
43. At its 9th meeting the Committee rejected the

deletion of article 6 proposed-by the United Kingdom
(A/CONF.63!C.l/L.J3) by 34 votes to 5. The
amendment byPoland (A/CONF.63/C.l/L.31) was
rejected by 23 votes to 13. An oral amendment by
Czechoslovakia would have modified paragraph 1 of
article 6 to read as follows: "This Convention shall not
apply to contracts in which the obligations of the seller
consist in the supply of labour or other services", and
would have deleted the word "substantial" in paragraph
2. The oral amendment by Czechoslovakia Was rejected
by a vote of 31 to 2.

ARTICLE 7

A. UNCITRAL TEXT

44. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 7
"In interpreting and applying the provisions of this

Convention, regard shall be had to its international
character and to the need to promote uniformity in
its interpretation and application."

B. AMENDMENTS

45. Amendments to article 7 were submitted by
Austria (A/CONF.63/C.l/L.9) and the Union of
Soviet Socialist Republics (A/CONF.63/C.1/L.40).

46. The amendments were to the following effect:
(a) Austria (A/CONF.63/C.l/L.9):
Delete the article.
[Rejected; see paragraph 48 below.]

(b) USSR (A/CONF.63/C.1/L.40):
Delete the article.
[Rejected; see paragraph 48 below.]

* By mistake, this amendment was also issued as AI
CONF.63/C.1/L.55.
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C. PROCEEDINGS IN THE FmST COMMITTEE

(i) Meetings
47. The First Committee considered article 7 at its

10th meeting, on 29 May 1974.

(il) Consideration
48. At the IOth meeting the deletion of article 7

proposed by Austria (A/CONF.63/C.1/L.9) and the
USSR (A/CONF.63/C.1/L.40) was rejected by 24
votes to 14. An oral amendment by several representa
tives to delete article 7 and to transfer its contents to
the preamble was rejected by 21 votes to 15. Article 7
was referred to the Drafting Committee.

ARTICLE 8

A. UNCITRAL TEXT

49. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 8
"Subject to the provisions of article 10, the limi

tation period shall be four years."

B. AMENDMENTS

50. Amendments were submitted to article 8 by
Austria (A/CONF.63/C.1/L.10), Norway (A/CONF.
63/C.1/L.56), the United Kingdom (A/CONF.63/
C.1/L.54) and the United States (A/CONF.63/C.1/
L.17).

51. The amendments were to the following effect:
(a) Austria (A/CONF.63/C.1/L.10):
The text shall read:

"The limitation period shall be three years."
[Withdrawn; see paragraph 53 below.]
(b) United States (A/CONF.63/C.1/L.17):
Put the words "Subject to the provisions of article

10" between brackets, commencing the rest of the text
with a capital letter,

[Referred to the Drafting Committee; see paragraph
53 below.]

(c) United Kingdom (A/CONF.63/C.1/L.54):
Substitute the following for the existing text:

"The limitation period shall be five years."
[Rejected; see paragraph 53 below.]
(d) Norway (A/CONF.63/C.1/L.56):
The text shall read:

"The limitation period shall be three years."
[Withdrawn; see paragraph 53 below.]

C. PROCEEDINGS IN THE FIRST, CoMMITTEE

(i) Meetings
52. The First Committee considered article 8 at its

10th and 17th meetings on 29 May and 31 May 1974.

(ii) Consideration

53. At the 10th meeting, Austria and Norway with
drew their amendments (A/CONF.63/C.1/L.I0 and
L.56, respectively). The amendments to artcile 8 were
put to indicative votes. An oral amendment by Nigeria

to establish a limitation period of six years was rejected
by 23 votes to 13. The amendment by the United King
dom (A/CONF.63/C.l/L.54) was rejected by 20 votes
to 17. The Committee expressed itself in favour of a
limitation period of four years by 36 votes to 4. The
amendment by the United States (A/CONF,,63/C.1/
L.17) was referred to the Drafting Committee.

54. At its 17th meeting, the Committee decided that
the limitation period should be four years, and rejected
limitation periods of three, five and six years. (There
were 4 votes for a three-year period, 26 for a four
year period, 10 for a five-year period and 3 fora six
year period).

ARTICLE 9 (PARAGRAPHS 1 AND 3)1

A. .UNCITRAL TEXT

55. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 9
"1. Subject to the provisions of articles 10 and

11,·the limitation period shall commence on the date
on which the claim becomes due.

"
"3. In respect of a claim arising from a breach

of contract, the claim shall, for the purpose of para
graph (1) of this article, be deemed to become due
on the date on which such breach occurs. Where one
party is required, as a condition for the acquisition or
exercise of such a claim, to give notice to the other
party, the commencement of the limitation shall not
be postponed by reason of such requirement of
notice."

B. AMENDMENTS

56. Amendments were submitted to article9,para
graphs land 3 by Austria (A/CONF.63/C.1/L.44),
Hungary (A/CONF.63/C.1/L.71), Norway (A/
CONF.63/C.1/L.60) and the United States (A/
CONF.63/C.1/L.18).

57. The amendments were to the following effect:
(a) United States (A/CONF.63/C.1/L.18):
Substitute the following for the present text:

"1. The limitation period shall commence on the
date on which the claim accrues.

"
"3. The commencement of the limitation period

shall not be postponed by a requirement that no
tice be given to the other party of the existence of a
claim."
[Referred to the Drafting Committee; see paragraph

59 below.]
(b) Austria (A/CONF.63/C.1/L.44):
Substitute the following for the present paragraph 3:

"3. Where one party is required, as a condition
for the acquisition or exercise of a claim, to give
notice to the other party, the commencementof a
limitation period shall not be postponed by reason
of such requirement of notice."
[Referred to the Drafting Committee; see paragraph

60 below.]

1 For art. 9, para. 2, see paras, 61-65 below.
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(c) Norway (A/CONF.63/C.1/L.60):
Change paragraph 1 to the following and add a new

paragraph 2:
"1. Subject to the provisions of articles 10 [lOA]

and 11, the limitation period shall commence on the
date on which the claim becomes due.

"2... For the purpose of this article a claim arising
from a breach of the contract shall be deemed to
become due on the date on which such breach oc
curs, but a claim arising from a defect or other lack
of conformity on the date on which the goods are
actually handed over to the buyer. Where one party
is required, as a condition for the acquisition or
exercise of such a claim, to give notice to the other
party, the commencement of the limitation period
shall not be postponed by reason of such a require
ment of notice."
[Referred to the Drafting Committee; see paragraph

60 below.]
(d) Hungary (A/CONF.63/C.1/L.71):
In paragraph 3, replace "from a breach of the con

tract" by "from a failure of performance."
[Referred to the Drafting Committee; see paragraph

60 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
58. The First Committee considered paragraphs 1

and 3 of article 9 at its 10th and 11th meetings, on
29 May 1974.

(ll) Consideration
59. At its 10th meeting the Committee referred the

amendment by the United States (A/CONF.63/C.l/
L.18) to the Drafting Committee.

60. At the 11th meeting of the First Committee,
Ghana orally introduced an amendment, proposing the
following drafting for paragraphs (2) and (3):

"2. For the purposes of paragraph (l) of this
article,a claim (or right) becomes due;

"(a) If based on fraud, misrepresentation or mis-:
take, on the date when they or either of them were
discovered by the creditor;

"(b) If based on breach of contract, on the date
when such breach occurred;

"(c) If based on some other ground, on the date
when the creditor could reasonably have exercised
his claim (or right) against the debtor.

"3. Where one party is required, as a condition
for the acquisition or exercise of such claim (or
right), to give notice to the other party, thecom
mencement of the limitation period shall not be post
poned by reason of such requirement of notice."

Brazil orally proposed to add the following words at
the end of paragraph 1 of article 9: "or on which the
right could have been exercised." Following indicative
votes favouring retention of the substance of para
graphs 1 and 3 of article 9, these paragraphs, together
with all the proposed amendments, were referred to the
Drafting Committee.

ARTICLE 9 (PARAGRAPH 2)

A. UNCITRAL TEXT

61. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 9
"2. In respect ofa claim based on fraud com

mitted before or at the time of the conclusion of the
contract, the claim shall, for the purpose of para
graph (1) of this article, be deemed to become due
on the date on which the fraud was or reasonably
could have been discovored."

B. AMENDMENTS

62. Amendments were submitted to article 9, para
graph 2, by Norway (A/CONF.63/C.1/L.6l), Sweden
(A/CONF,63/C.1/L.63), the United Kingdom (A/
CONF.63/C.1/L.57) and the United States (A/CONF.
63/C.1/L.18).

63. The amendments were to the following effect:
(a) United States (A/CONF.63/C.1/L.18) (part

pertaining to paragraph 2 of article 9) :
Substitute the following for the present text:

"2. In respect of a claim based on fraud com
mitted before or at the time of the conclusion of the
contract, the claim shall accrue on the date on which
the fraud was or reasonably could have been dis
covered."
[The entire amendment, containing drafting changes

for paragraphs 1, 2 and 3 of article 9, was referred to
the Drafting Committee during the consideration of
paragraphs 1 and 3 of article 9; see paragraph 59
above.]

(b) United Kingdom (A/CONF.63/C.1/L.57):
In article 9, paragraph 2, after the words "at the

time of the conclusion of the contract," insert the words
"or if the claim has been concealed by the fraud of
the debtor,".

[Adopted; see paragraph 65 below.]
(c) Norway (A/CONF.63/C.1/L.6l):2

"2. In respect of a claim based on fraud com
mitted before or at the time of the conclusion of the
contract, the limitation period shall not expire before
the expiration of one year from the date of which the
fraud is or could reasonably be discovered."
[Withdrawn; see paragraph 65 below.]
(d) Sweden (A/CONF.63/C.1/L.63):
At the beginning of the paragraph, after the word

"fraud" insert the words "constituting a criminal
offence".

[Withdrawn; see paragraph 65 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
64. The First Committee considered paragraph 2

of article 9 at its 13th meeting on 30 May 1974.

(ll) Consideration
65. At the 13th meeting, the amendments proposed

by Norway (A/CONF.63/C.1/L.6l) and Sweden (A/
CONF.63/C.1/L.63) were withdrawn. The Committee
decided by 27 votes to 4 that the Convention should
contain a special provision on fraud. The amendment
proposed by the United Kingdom (A/CONF.63jC.1/
L.57) was adopted by 19 votes to 11. Paragraph 2 of
article 9 was referred to the Drafting Committee.

2 This amendment was introduced as para. 2 of an amend
ment to article 10.
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ARTICLE 10

A. UNCITRAL TEXT

66. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 10
"1. The limitation period in respect of a claim

arising from a defect or lack of conformity which
could be discovered when the goods are handed over
to the buyer shall be two years from the date on
which the goods are actually handed over to him.

"2. The limitation period in respect of a claim
arising from a defect or lack of conformity which
could not be discovered when the goods are handed
over to the buyer shall be two years from the date on
which the defect or lack of conformity is or could
reasonably be discovered, provided that the limitation
period shall not extend beyond eight years from the
date on which the goods are actually handed over to
the buyer.

"3. If the seller gives an express undertaking re
lating to the goods, which is stated to have effect
for a certain period of time, whether expressed in
terms of a specific period of time or otherwise, the
limitation period, in respect of any claim arising from
the undertaking, shall commence on the date on
which the buyer discovers or ought to discover the
fact on which the claim is based,but not later than
on the date of the expiration of the period of the
undertaking."

B. AMENDMENTS

67. Amendments were submitted to article 10 by
Australia (A/CONF.63/C.l/L.95), Austria (A/
CONF.63/C.l/L.45), Denmark (A/CONF.63/C.l/
L.33), Germany (Federal Republic of) (A/CONF.63/
C.l/L.72), Hungary (A/CONF.63/C.l/L.75), Nor
way (A/CONF.63/C.l/L.61), Poland (A/CONF.63/
C.l/L.32), Sweden (A/CONF.63/C.l/L.64, L.65 and
L.66), the USSR (A/CONF.63/C.l/L.37), the United
Kingdom (A/CONF.63/C.l/L.58), the United King
dom and Norway (A/CONF.63/C.l/L.I04) and the
United States (A/CONF.63/C.l/L.19).

68. The amendments were to the following effect:

Article 10 as a whole
(a) United States (A/CONF.63/C.l/L.19):
Substitute the following for the present text of para

graphs 1 and 2.
"1. A claim arising from a defect or lack of con

formity shall accrue when the defect or lack of con
formity is or could reasonably be discovered. [The
limitation period in respect of such a claim shall be
two years.]"
[Referred to the Drafting Committee; see paragraph

70 below.]
(b) Denmark (A/CONF.63/C.l/L.33):
Article 10 shall read:

"1. The limitation in respect of a claim arising
from a defect or lack of conformity shall be four
(three) years from the date on which the goods are
handed over to the buyer.

"2. If the seller gives an express undertaking re
lating to the goods, which is stated to have effect for
a certain period of time, whether expressed in terms

of a specific period of time or otherwise, which is
longer than three (two) years from the date on which
the goods are handed over to the buyer, the limita
tion period, in respect of any claim arising from the
undertaking, is extended to one year from the date
of the expiration of the period of the undertaking."
[Referred to working group; see paragraph 70

below.]
(c) Union of Soviet Socialist Republics (A/

CONF.63/C.l/L.37) :
1. Consider the question of shortening the limita

tion period referred to in paragraph 2 of the article.
2. Consider the question of the possible clarification

of the meaning of the words "are actually handed over",
which appear in the article.

3. Insert the word "two-year" before the words
"limitation period" appearing in the third line of para
graph 3.

[Referred to working group; see paragraph 70
below.]

(d) United Kingdom (A1CONF.63/C.l/L.58):
Delete the existing article 10, and substitute the

following:
"If the seller gives an express undertaking relating

to the goods, which is stated to have effect a certain
period of time, whether expressed in terms of a spe
cific period of time or otherwise, the limitation
period, in respect of any claim arising from t.he un
dertaking, shall commence on the date on which the
buyer notifies the seller of the fact on which the claim
is based, provided that such notification is given
within the period of the undertaking."
[Referred to working group; see paragraph 70,

below.]
(e) Norway (A/CONF.63/C.1/L.61):
1. The amended article 10 shall read:

"[1. In respect of a claim arising from a defect or
other lack .of conformity which could not be dis
covered when the goods are handed over to the
buyer, the limitation period shall not expire before
the expiration of one year from the date on which
the defect or lack of conformity is or could reason
ably be discovered]

"2. In respect of a claim based on fraud com
mitted before or at the time of the conclusion of the
contract, the limitation period shall not expire before
the expiration of one year from the date on which the
fraud is or could reasonably be discovered".

"3. The limitation period shall not by reason of
this .article be extended beyond six years from the
date on which the period commences to run under
article 9."
2. A new article 10 A will reproduce the text of

paragraph 3 of the present article 10, as follows:
"If the seller gives an express undertaking relating

to the goods, which is stated to have effect for a
certain period of time, whether expressed in terms
of a specific period of time or otherwise, the limita
tion period, in respect of any claim arising from the
undertaking, shall commence on the date on which
the buyer discovers or ought to discover the fact on
which the claim is based, but not later than on the
date of expiration of the period of the undertaking."

3 Paragraph 2 was considered in connexion with paragraph 2
of article 9.
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[Referred to working group; see paragraph 70,
below.]

(f) Sweden (A/CONF.63/C.l/L.64):
Delete paragraphs 1 and 2 of the present article 10

and insert the following text, as it is undesirable to have
different limitation periods for different types of claims:

"For the purpose of article 9, paragraph 1, a claim
arising from a defect or lack of conformity shall be
deemed to become due on the date on which the
goods are actually handed over to the buyer (alterna
tively: on which the risk passes to the buyer)."
[Referred to working group, see paragraph 70

below.]
(g) Sweden (A/CONF.63/C.l/L.65):
In paragraphs 1 and 2 replace the words "on which

the goods are actually handed over to him (the buyer)"
by "on which the risk passes to the buyer".

[Referred to working group, see paragraph 70
below.]

(h) Germany (Federal Republic of) (A/CONF.63/
C.l/L.72) :

1. In paragraph 1, replace the words "two years"
by "one year".

2. Paragraph 2 shall read:
"The limitation period in respect of a claim aris

ing from a defect or lack of conformity which could
not be discovered when the goods are handed over
to the buyer shall be two years from the date on
which the goods are actually handed over to him."
[Referred to working group, see paragraph 70 below.]
(i) Hungary (A/CONF.63/C.l/L.75):4
Delete the following articles 8 to 10 and insert the

following:

"Article 8

"1. Subject to the provisions of article 9, the limi
tation period in respect of a claim arising from a
breach of contract shall be four years. That period
shall commence on the date on which such breach
of the contract occurs.

"2. Where one party is required, as a condition
for the acquisition or exercise of such a claim, to
give notice to the other party, the commencement of
the limitation period shall not be postponed by rea
son of such requirement of notice."

"Article 9

"1. The limitation period in respect of a claim
arising from a defect or lack of conformity which
could be discovered when the goods are handed over
to the buyer shall be ... (one) year from the date on
which the goods are actually handed over to him.

"2. The limitation period in respect of a claim
arising from a defect or lack of conformity which
could not be discovered when the goods are handed
over to the buyer shall be . . . (two) years from the
date on which the defect or lack of conformity is or
could reasonably be discovered."

"Article 10

"If the seller gives an express undertaking relating
to the goods, which is stated to have effect for a

4 Although tins amendment proposed drafting changes in
articleil 8 and 9, as well as article 10, it was only considered
by the First Committee m connexion with aIDticle 10.

certain period of time, whether expressed in terms
of a specific period of time or otherwise, the limita
tion period, in respect of any claim arising from the
undertaking, shall commence on the date on which
the buyer discovers or ought to discover the fact on
which the claim is based, but not later than on the
date of the expiration of the period of the under
taking."

"Article 10 bis
"In respect of a claim based on fraud committed

befote or at the time of the conclusion of the con
tract, the limitation period shall commence on the
date under which the fraud was or reasonably could
have been discovered."
[Referred to the Drafting Committee; see paragraph

70 below.]
(j) Australia (A/CONF.63/C.l/L.95); subamend

ment by Sweden (A/CONF.63/C.l/L.64):
Replace paragraphs 1 and 2 of article 10 by the

following:
"For the purpose of article 9, paragraph 1, a claim

arising from a defect or lack of conformity shall be
deemed to become due on the date on which the
defect is or could reasonably be discovered by the
buyer."
[Referred to working group; see paragraph 70

below.]

Paragraph 1
Poland (A/CONF.63/C.l/L.32):
Add at the end of the paragraph the following: "or

to a person authorized in the contract concluded by
him."

[Referred to working group; see paragraph 70 be
low.]

Paragraph 2

Austria (A/CONF.63/C.l/L.45):
Delete this paragraph.
[Withdrawn; see paragraph 70 below.]

Paragraph 3

(a) Sweden (A/CONF.63/C.l/L.66):
. 1. The present wording of paragraph 3 gives

rise to uncertainties. It is therefore proposed to delete
the words "on the date on which the buyer discov
ers or ought to discover the fact on which the claim
is based, but not later than." Thus, the last part of
the paragraph shall read: "shall commence on the
date of the expiration of the period of the under
taking."

2. If this proposal is not accepted the following
alternative solution should be considered. Substitute
for the words "shall commence on the date of the
expiration of the period of the undertaking" the fol
lowing text: "shall not expire before two years from
the date of the expirataion of the period of the
undertaking. "

[Referred to working group; see paragraph 70 be
low.]

(b) United Kingdom and Norway (A/CONF.63/
C.l/L.I04) :

Paragraph 3 shall read:
"If the seller gives an express undertaking relating

to the goods, which is stated to have effect for a
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ARTICLE 11

A. UNCITRAL TEXT

73. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 11
"1. If, in circumstances provided for by the law

applicable to the contract, one party is entitled to
declare the contract terminated before the time for
performance is due, and exercises this right, the limi
tation period in respect of a claim based on any such
circumstances shall commence on the date on which
the declaration is made to the other party. If the
contract is not declared to be terminated before per
formance becomes due, the limitation period shall
commence on the date on which performance is due.

"2. The limitation period in respect of a claim
arising out of a breach by one party of a contract
for the delivery of or payment for goods by instal
ments shall, in relation to each separate instalment,
commence on the date on which the particular
breach occurs. If, under the law applicable to the
contract, one party is entitled to declare the contract
terminated by reason of such breach, and exercises
this right, the limitation period in respect of all rele
vant instalments shall commence on the date on
which the declaration is made to the other party."

B. AMENDMENTS

74. Amendments. were submitted to article 11 by
Norway (A/CONF.63/C.l/L.62) and Sweden (A/
CONF.63/C.l/L.67).

75. The amendments were to the following effect:
(a) Norway (A/CONF.63/C.1/L.62):
Paragraph (1) shall begin as follows:

"(1) If, in circumstances provided for by the law
applicable to the contract, one party is entitled to
declare the contract terminated or the performance
due before the time for performance would other
wise be due, and exercises ...".
In paragraph (2) the second full stop sentence shall

begin as follows:
"If, under the law applicable to the contract, one

party is entitled to declare the contract terminated
or the performance as due by reason of such breach,
and exercises ...".
[Rejected; see paragraph 77 below.]

"Alternative AI)

"1. For the purposes of article 9, paragraph 1, a
claim arising from a defect or lack of conformity
shall be deemed to become due on the date on which
the goods are actually handed over to the buyer or
refused by him. Where the contract involves the car
riage of goods, the handing over shall not be deemed
to have taken place before the goods have arrived
at the place of destination.

certain period of time, whether expressed in terms vote of 22 to 15. By an indicative vote of 29 to 3, the
of a specific period of time or otherwise, the limita- Committee also favoured a uniform limitation period
tion period, in respect of any claim arising from the for both latent and patent defects and lack of con-
undertaking, shall commence on the date on which formity. The Committee decided that the limitation
the buyer notifies the seller of the fact on which the period should be four years. Alternative text A (con-
claim is based, but not later than on. the date of the tained in A/CONF.63/C.l/L.103) was thus adopted
expirataion of the period of the undertaking." in substance and referred to the Drafting Committee.
[Adopted; see paragraph 72 below.] The Committee then voted on the amendment by the

United Kingdom and Norway (A/CONF.63/C.l/
L.I04), relating to paragraph 3 of article 10.·An oral
subamendment proposed by Greece at the 16th meet
ing was rejected. It would have added the words
"validly, in accordance with the law applicable to the
contract of sale" immediately after the words "if the
seller gives". The Committee adopted the amendment
(A/CONF.63/C.l/L.I04) by 23 votes to none. Arti
cle 10 was referred to the Drafting Committee.

I) The final wording and Iocation of thisar,ticle should be
left to the Drafting Committee.

"Alternative B

"1. The limitation period in respect of a claim
arising from a defect or lack of conformity which
could be discovered when the goods are handed
over to the buyer shall be two years from the date
on which the goods are actually handed over to the
buyer or refused by him.

"2. The limitation period in respect of a claim
arising from a defect or lack of conformity which
could not be discovered when the goods are handed
over to the buyer shall be . . . years from the date
on which the defect or lack of conformity is or could
reasonably be discovered, provided that the limita
tion period shall not extend beyond . . . years from
the date on which the goods are actually handed over
to the buyer.
72. At the 17th meeting the Committee expressed

itself in favour of a limitation period that starts run
ning when the goods are handed over, by an indicative

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

69. The First Committee considered article 10 at its
11th, 12th, 14th, 16th and 17th meetings, on 29, 30
and 31 May and 3 June 1974.

(ii) Consideration

70. At the 12th meeting the amendments by the
United States (A/CONF.63/C.1/L.19) and. Hungary
(A/CONF.63/C.1/L.75) were referred to the Drafting
Committee. Austria withdrew its amendment (A/
CONF.63/C.1/L.45). The representative of Denmark
amended his proposed amendment (A/CONF.63/C.1/
L.33) by adding the words "or refused by him" at the
end of paragraph 1. Nigeria orally proposed the substi
tution of "three" for "two" in the text of paragraphs 1
and 2 of article 10. A working group was established
to formulate a text for article 10. By an indicative vote
of 27 to 10, the Committee expressed its preference for
a uniform period of limitation to govern all types of
claims. All pending amendments to article 10 were re
ferred to this working group.

71. At the 16th meeting the working group pre
sented alternative texts for paragraphs 1 and 2 of ar
ticle 10 (A/CONF.63/C.l/L.103):
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(b) Sweden (A/CONF.63/C.l/L.67):
In order to simplify the Convention, delete this

article.
[Rejected; see paragraph 77 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
76. The First Committee considered article 11 at

its 13th meeting, on 30 May 1974.

(ii) Consideration
77. At its 13th meeting the Committee rejected by

31 votes to 4 the deletion of article 11, as proposed
by Sweden (A/CONF.63/C.l/L.67). The amendment
by Norway (A/CONF.63/C.l/L.62) was rejected by
18 votes to 6. Article 11 was referred to the Drafting
Committee.

NEW ARTICLE 11 bis

A. TEXT

78. The text proposed by Norway and the United
States provided as follows: (A/CONF.63/C.ljL.416 ) :

6 The proposal also contained corresponding drafting
amendments relating to articles 12 through 20, as follows:

"Article 12
"1. A claim is asserted in judicial proceedings when the

creditor, for the purpose of obtaining satisfaction or recogni
tion of his claim, performs any act which, under the law
of the jurisdiction where such act is performed, is recognized
as commencing judicial proceedings against the debtor or
as asserting his claim in such proceedings already instituted
against the debtor.

"2. For the purpose of this article, any act performed
by way of counterclaim shall be deemed to have been per
formed on the same date as the act performed in relation
to the claim against which the.counterclaim is raised, pro
vided that the claim and the counterclaim relate to the
same contract, or 'to contracts concluded in the course of
the same transaction.

"Article 13
"1. Where the parties have agreed to submit to arbitra

tion, the claim is asserted when either party commences
arbitral proceedings in the manner provided for in the ar
bitration agreement or by the law applicable to that agree
ment.

"2. In the absence of any such provision, arbitral pro
ceedings shall be deemed to commence on the date ou which
a request that the claim in dispute be referred to arbitration
is delivered at the habitual residence or place of business
of the other party or, if he has no such residence or place
of business, then at his Jest known residence or place of
business.

"3. The provisions of this article shall apply notwith
standing any term in the arbitration agreement to the effect
that no right shall arise until an arbitration award has been
made.

"Article 14
"[Where the creditor, for the purpose of obtaining satis

faction or recognition of his claim, timely asserts his claim
in any legal proceedings other than a judicial or arbitral
proceeding, including legal proceedings commenced upon
the occurrence of:

"(a) the death or incapacity of the debtor,
"(b) the bankruptcy or insolvency of the debtor, or
"(c) the dissolution or liquidation of a corporation, com-

pany, association or entity,
the claim shall not, by reason of limitation, be barred from
being recognized in such a proceeding, unless the law gov
erning the proceeding provides otherwise.]

"Alternate
"[In any legal proceedings other than judicial or arbitral

proceedings, including legal proceedings commenced upon
the occurrence of:

"Article 11 bis

"1. A claim shall not be barred by reason of
limitation if it is asserted in legal proceedings before
the expiration of the limitation period.

"2. Where legal proceedings have ended without
a decision binding on the merits of the claim, and the
limitation period at that time has expired or has less
than one year to run, the creditor shall be entitled
to a period of one year from the date on which the
legal proceedings ended to obtain satisfaction or
recognition of his claim, unless the creditor has dis
continued the proceedings without the consent of the
debtor or has intentionally allowed them to lapse."

"(a) the death or incapacity of the debtor,
"(b) tbe bankruptcy or insolvency of the debtor, or
"(c) the dissolution or liquidation of a corporation,

company, association or entity,
the Jaw governing such proceedings shall determine how and
when a claim is asserted and whether such assertion shall
prevent the claim from being barred by limitation.]

"Article 15
"[Delete article 15]

"Article 16
"1. Where a creditor has asserted his claim in legal

proceedings within the limitation period [provided by this
Convention] and has obtained a decision in his favour on
the merits of his claim in one State, and where, under the
applicable law, he is not precluded by this decision from
asserting his original claim in legal proceedings in another
State, and where the limitation period at that time has
expired or has less than one year to run, the creditor shall,
to the extent that his claim is recognized by such decision,
be entitled to an additional period of one year from the
date of the decision for the purpose of obtaining satisfaction
or recognition of his claim in any such other State.

"2. !if recognition or execution of a decision rendered
on the merits in one State is sought in another State within
any time-limit prescribed by the law applicable, but recog
nition or execution is refused, and where the limitation period
at that time has expired or has less than one year to run,
the creditor shall to the extent that such claim is recognized
by the decision on the merits, be entitled to an additional
period of one y~r fro~ th~ date of the r~f!1sal, for !he p~
pose of obtainmg satisfaction or recogmtion of his claim
in such other State. .

"Article 17
"1. Where legal proceedings have been commenced

against one debtor within the limitation period provi~e~ by
this Convention, the claim against any other party jointly
and severally liable with the debtor shall not be barred by
reason of limitation, provided that the creditor informs such
party in writing within that period that the proceedings have
been commenced.

"2. Where legal proceedings have been commenced by a
subpurchaser against the buyer within the limitation period
provided by this Convention, the buyer's claim over against
the seller shall not be barred by reason of limitation, if the
buyer informs the seller in writing within that period that the
proceedings have been commenced.

"3. In the circumstances mentioned in this article, the
creditor or the buyer must institute legal proceedings against
the party jointly aI11d severally liable or against the seller,
either within the limitation period otherwise provided by
this Convention or within one year from the date on which
the legal proceedings referred to in paragraphs 1 and 2
commenced, whichever is the later.

"Article 20
"Where as a result of a circumstance which is beyond

the contr~l [not personal] of the creditor and which he
could neither avoid nor overcome, the creditor has been
prevented from asserting his claim in accordance with ar
ticles 12 to 18 the limitation period shall be extended so as
not to expire 'before the expiration of one year from the
date on which the relevant circumstance ceased to exist. The
limitation period shall in no event be extended beyond
[four] [ten] years from the date on which the period would
otherwise expire in accordance with articles [8 to 11]."
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B. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

79. The First Committee considered article 11 bis
at its 13th meeting, on 30 May 1974.

(ii) Consideration

80. At its 13th meeting the Committee decided to
defer consideration of the proposal by Norway and the
United States (A/CONF.63/C.l/L.41) until problems
of interpretation arose in connexion with articles 12
to 20.

ARTICLE 12

A. UNCITRAL TEXT

81. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 12

"1. The limitation period shall cease to run when
the creditor performs any act which, under the law
of the jurisdiction where such act is performed, is
rec<?gnized as commencing judicial proceedings
against the debtor or as asserting his claim in such
proceedings already instituted against the debtor, for
the purpose of obtaining satisfaction or recognition
of his claim.

"2. For the purposes of this article, any act per
formed by way of counterclaim shall be deemed to
have been performed on the same date as the act
performed in relation to the claim against which the
counterclaim is raised. However, both the claim and
counterclaim shall relate to a contract or contracts
concluded in the course of the same transaction."

B. AMENDMENTS

82. Amendments to article 12 were submitted by
the Netherlands (A/CONF.63/C.l/L.79), Norway
(A/CONF.63/C.l/L.74), Sweden (A/CONF.63/C.l/
L.68), Switzerland (A/CONF.63/C.l/L.89), and the
USSR (A/CONF.63/C.l/L.59).

83. The amendments were to the following effect:

Article 12 as a whole

(a) USSR (A/CONF.63/C.l/L.59):
1. Make the first phrase of paragraphd (which in

the Russian and English texts does not correspond to
the French text) more accurate by redrafting it to read:

"The limitation period shall cease to .run when the
creditor performs any act which, under the law of
the country of the court where the proceedings are
instituted, ...".
2. Paragraph 2 should be deleted and made into a

new article 14 bis which would begin with the words
"For the purposes of articles 12, 13 and 14 ...".

[Adopted; see paragraph 85 below.]
(b) Netherlands (A/CONF.63/C.l/L.79):
Add a new paragraph reading as follows:

"3. A third party attachment by the Creditor's
creditor with respect to the debtor's property shall
have. the same effect as the acts mentioned in para
graph I."
[Rejected; see paragraph 85 below.]

Paragraph 1

Switzerland (A/CONF.63/C.l/L.89):
In paragraph 1 of article 12, add after the word

"judicial" the words "or similar".
[Rejected; see paragraph 85 below.]

Paragraph 2

(a) Sweden (A/CONF.63/C.l/L.68):
Delete paragraph 2 of this article.
[Rejected; see paragraph 85 below.]
(b) Norway (A/CONF.63/C.l/L.74):
Paragraph 2 of article 12 shall read:

"2. For the purposes of this article, any act per
formed by way of counterclaim shall be deemed to
have been performed on the same date as the act
performed in relation to the claim against which the
counterclaim is raised, provided that the claim and
the counterclaim relate to the same contract, or to
contracts concluded in the course of the same trans-
action." .
[Sent to the Drafting Committee; see paragraph 85.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

84. The First Committee considered article 12 at
its 13th and 14th meetings, on 30 and 31 May 1974.

(ii) Consideration

85. At the 14th meeting the amendment by Nor
way (A/CONF.63/C.l/L.74) was referred to the
Drafting Committee. The amendment by Sweden
(A/CONF.63/C.l/L.68) that would delete para
graph 2 of article 12 was rejected by 25 votes to 9.
Paragraphs 1 and 2 of the amendment by the USSR
(A/CONF.63/C.l/L.59) were voted upon separately.
The amendment to paragraph 1 of article 12 was
adopted by 32 votes to none. The amendment to para
graph 2 of article 12 was adopted by 24 votes to 5.
The amendment by the Netherlands (A/CONF.63/
C.l/L.79) was rejected by 13 votes to 7. The amend
mentproposed by Switzerland (A/CONF.63/C.l/L.89)
was rejected by 32 votes to 3.

ARTICLE 13

A. UNCITRAL TEXT
86. The text of the United Nations Commission on

International Trade Law provided as follows:

"Article 13

"1. Where the parties have agreed to submit to
arbitration, the limitation period shall ceaseto run
when either party commences arbitral proceedings in
the manner provided for in the arbitration agreement
or by the law applicable to that agreement.

"2. In the absence of any such provision, arbitraI
proceedings shall be deemed to commence on the
date on which a request that the claim in dispute
be referred to arbitration is delivered at the habitual
residence or place of business of the. other party or,
if he has no such residence or place of business,
then at his last known.residence or place of business.

"3. The provisions of this article shall apply not
withstanding any term in the arbitration agreement
to the effect that no right shall arise until an arbi
tration award has been made."
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B. AMENDMENTS

87. An amendment was submitted to article 13 by
the USSR (A/CONF.63/C.1/L.78).

88. The purpose of the amendment was to delete
paragraph 3 of article 13.

[Rejected; see paragraph 91 below.]

C. PROCEEDINGS IN .THE FIRST COMMITTEE

(i) Meetings
89. The First Committee considered article 13 at

its 14th and 25th meetings, on 31 May and 6 June
1974.

(H) Consideration
90. At its 14th meeting the Committee established

a working group to consider paragraph 3 of article 13
and the amendment by the USSR.

91. At the 25th meeting the representative of Ire
land (speaking as Chairman of the Working Group)
reported to the Committee. The deletion of paragraph!3
of article 13, proposed by the USSR (A/CONF.63/
C.1/L.78) was rejected by 16 votes to 14. Article 13
was referred to the Drafting Committee.

ARTICLE 14

A. UNCITRAL TEXT

92. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 14
"In any legal proceedings other than those men

tioned in articles 12 and 13, including legal pro
ceedings commenced upon the occurrence of:

"(a) The death or incapacity of the debtor,
"(b) The bankruptcy or insolvency of the debtor,

or
"(c) The dissolution or liquidation of a corpora

tion, company, association or entity, the limitation
period shall cease to run when the creditor asserts
his claim in such proceedings for the purpose of
obtaining satisfaction or recognition of the claim,
unless the law governing the proceedings provides
otherwise."

B. AMENDMENTS

93. Amendments were submitted to article 14 by
Austria (A/CONF.63/C.l/L.46), Mexico (A/CONF.
63/C.l/L.86), the Netherlands (A/CONF.63/C.l/
L.80) and the United States (A/CONF.63/C.l/L.94/
Rev.l).

94. The amendments were to the following effect:

Article 14 as a whole
United States (A/CpNF.63/C.1/L.94/Rev.l).
At the end of the article, add the following:

"The law •governing such proceedings. may pro
vide a period for the filing of claims that is different
from the period of limitation set forth in article 8
of this Convention."
[Sent to the Drafting Committee as modified; see

paragraph 96 below.]

Subparagraph (c)

(a) Austria (A/CONF.63/C.l/L.46):
Modify paragraph (c) as follows:

"(c) The dissolution or liquidation of a corpora
tion, company, association, or entity when it is the
debtor,".
[Adopted; see paragraph 96 below.]
(b) Netherlands (A/CONF.63/C.1/L.80):
Subparagraph (c) shall read:

"(c) If the debtor is a corporation, company,
association or entity which can be sued, the dissolu
tion or liquidation of that corporation, company,
association or entity, ...".
[Withdrawn; see paragraph 96 below.]
(c) Mexico (A/CONF.63/C.1/L.86) (part pertain

ing to subparagraph (c»:
" (c ) The dissolution or liquidation of a debtor cor

poration, company, association or entity,".
[Sent to the Drafting Committee; see paragraph 96

below.]
Subparagraph (d)

Mexico (A/CONF.63/C.1/L.86) (part pertaining
to subparagraph (d».

"(d) The attachment, sequestration or assignment
of all the property of the debtor, the limitation period
shall cease to run".
[Sent to the Drafting Committee; see paragraph 96

below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
95. The First Committee considered article 14 at

its 15th meeting on 31 May 1974.

(H) Consideration
96. At the 15th meeting the representative of the

United States orally amended the United States amend
ment (A/CONF.63/C.1/L,94/Rev.1) by adding the
following words at the end of draft article 14 and
before the text of A/CONF.63/C.1/L.94/Rev.1: "and
provided that, in the legal proceedings commenced
upon the occurrences .specified in subparagraph (a),
(b) or (c) of this article". The United States amend
ment, as orally amended, was referred to the Drafting
Committee. The amendment by Mexico (A/CONF.63/
C.l/L.86) was also referred to the Drafting Commit
tee. The amendment by the Netherlands (A/CONF.63/
C.l/L.80) was withdrawn. The amendment proposed
by Austria (AjCONF.63/C.l/L.46) was adopted by
30 votes to none.

ARTICLE 15

A. UNCITRAL TEXT

97. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 15

"1. Where a claim has been asserted in legal
proceedings within the limitation period in accord
ance with articles 12, 13 or 14 but such legal pro
ceedings have ended without a final decision binding
on the merits of the claim, the limitation period.shall
be deemed to have continued to run.
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"2. If, at the time such legal proceedings ended,
the limitation period has expired or has less than
one year to run, the creditor shall be entitled to a
period of one year from the date on which the legal
proceedings ended, unless they have ended because
the creditor has discontinued them or allowed them
to lapse."

B. AMENDMENTS

98. Amendments were submitted to article 15 by
Austria (A/CONF.63/C.1/L.47), the Netherlands
(A/CONF.63 /C.1 /L.8l), Norway (A/CONF.63/
C.1/L.77) and Sweden (A/CONF.63/C.1/L.96).

99. The amendments were to the following effect:

Article 15 as a whole

(a) Norway (A/CONF.63/C.l/L.77):
Article 15 shall read:

"1. Where a claim has been asserted in legal pro
ceedings within the limitation period in accordance
with articles 12, 13 or 14, but such legal proceedings
have ended without a decision binding on the mer
its of the claim, the limitation period shall be deemed
to have continued to run.

"2. If, at the time when such legal proceedings
ended, the limitation period has expired or has less
than one year to run, the creditor shall be entitled
to a period of one year from the date on which the
legal proceedings ended, unless the proceedings have
ended because the creditor has discontinued them
without the consent of the .debtor or [intentionally]
allowed them to lapse."
[Paragraph 1 adopted; see paragraph 101 below.]
(b) Netherlands (A/CONF.63/C.1/L.81):
Delete this article.
[Rejected; see paragraph 101 below.]

Paragraph 1

(a) Austria (A/CONF.63IC.ljL.47):
Not applicable to English. French drafting amend

ment.
[Sent to the Drafting Committee; see paragraph 101

below.]
Paragraph 2

(a) Sweden (A/CONF.63/C.1/L.96):
In paragraph 2 delete the words "unless they have

ended because the creditor had discontinued them or
allowed them to lapse".

[Adopted; see paragraph 101 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

100. The First Committee considered article 15 at
its 15th meeting, on 31 May 1974.

(H) Consideration
101. At its 15th meeting the Committee referred the

amendment by Austria (A/CONF.63/C.1/L.47) to the
Drafting Committee. The deletion of article 15,. pro
posed by the Netherlands (A/CONF.63/C.1/L.81)
was rejected by 35 votes to 4. The amendment pro
posed by Sweden (A/CONF.63/C.1/L.96) was adopt
ed by 18 votes to 8. The Committee adopted by 27
votes to none paragraph 1 of the amendment proposed
by Norway (A/CONF.63/C.1/L.77).

ARTICLE 16

A. UNCITRAL TEXT

102. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 16
"[1. Where a creditor has asserted his claim in

legal proceedings within the limitation period in ac
cordance with articles 12, 13 or 14 and has ob
tained a decision binding on the merits of his claim
in one State, and where, under the applicable law,
he is not precluded by this decision from asserting
his original claim in legal proceedings in another
State, the limitation period in respect of this claim
shall be deemed not to have ceased running by vir
tue of articles 12, 13 or 14, and the creditor shall,
in any event, be entitled to an additional period of
one year from the date of the decision.

"2. If recognition or execution of a decision given
in one State is refused in another State; the limita
tion period in respect of the creditor's original claim
shall be deemed not to have ceased running by vir
tue of articles 12, 13, or 14, and the creditor shall,
in any event, be entitled to an additional period of
one year from the date of the refusal.]"

B. AMENDMENTS

103. Amendments were submitted to article 16 by
Austria (A/CONF.63/C.1/L.48), Norway (A/CONF.
63/C.1/L.90), Sweden (A/CONF.63/C.1/L.97), the
USSR (A/CONF.63/C.1/L.85) and the United King
dom (A/CONF.63/C.1/L.76).

104. The amendments were to the following effect:

Article 16 as a whole

(a) United Kingdom (A/CONF.63/C.1/L.76):
Delete this article.
[Rejected; see paragraph 106 below.]
(b) USSR (A/CONF.63/C.1/L.85):
If it is decided to retain the article in the Conven

tion:
1. Replace the words "in one State" in paragraphs

1 and 2 by the words "in one Contracting State".
2. Add the words "if the limitation period has ex

pired or has less than one year to run" at the .end of
paragraph 1 after "from the date of the decision" and
at the end of paragraph 2 after "from the date of the
refusal".

[Sent to the Drafting Committee; ·see paragraph 106
below.]

(c) Norway (A/CONF.63/C.1/L.90):
Article 16·shall read:

"1. Where a creditor has asserted his claim in
legal proceedings within the limitation period in ac
cordance with articles 12, 13 or 14 and has obtained
a decision binding on the merits of his claim in one
State, [and where, under the applicable law, he is
not precluded by this decision from asserting his
original claim in legal proceedings in another State],
the limitation period in respect of this claim shall
be deemed not to have ceased running by virtue of
articles 12, 13 or 14, but the creditor shall, in any
event, to the extent that this claim is admitted [rec
ognized] by such decision, be entitled to an addi
tional period of one year .from the date of the
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decision, for the purpose of obtaining satisfaction or
recognition of his claim in any other such State.

"[2. If recognition or execution of a decision
rendered on the merits in one State is sought in an
other State, within any time-limit prescribed by the
law applicable, but recognition or execution is re
fused, the limitation period in respect of the credi
tor's original claim shall be deemed not to have
ceased running by virtue of articles 12, 13 or 14,
and the creditor shall, in any event, to the extent
that such claim is admitted by the decision on the
merits, be entitled to an additional period of one
year from the date of the refusal, for the purpose of
obtaining satisfaction or recognition of his claim in
such other State.]"

[Rejected as amended; see paragraph 106 below.]
(d) Sweden (A/CONF.63/C.1/L.97):

In paragraph 1, and also in paragraph 2, delete the
part of the phrase following the words "in another
State" and substitute the following: "a new limitation
period in respect of this claim shall commence on the
date of the decision".

[Adopted as amended; see paragraph 106 below.]

Paragraph 2
Austria (A/CONF.63/C.l/L.48):
Paragraph 2 should be deleted.

[Rejected; see paragraph 106 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

105. The First Committee considered article 16 at
its 15th and 16th meetings, on 31 May and 3 June
1974.

(ii) Consideration

106. At its 16th meeting the Committee rejected
the deletion of article 16,proposed by the United
Kingdom (A/CONF.63/C.1/L.76), by 19 votes to 16.
The amendment by Austria (A/CONF.63/C.1/L.48)
was rejected by 18 votes to 6. The amendment by Swe
den (A/CONF.63/C.1/L.97) was withdrawn as to
paragraph 1 and orally amended by the Swedish rep
resentativeas to paragraph 2 as follows: "delete re
mainder of phrase after 'in another .State' and 'substi
tute lA .new limitation period in .respect of this claim
shall commence on the date of the decision'." The
amendment by Sweden, as amended, was adopted by a
vote of 17 to 9. The amendment by Norway (A/CONF.
63/C.1/L.90) was orally amended by the representa
tive of Norway adding the words "in his favour" after
the word "binding" in paragraph 1; the substance of
the amendment by Norway, as orally amended, was
rejected when the First Committee decided by a vote
of 18 to 8 that paragraph 1 of article 16 should apply
to all decisions, whether favourable or unfavourable to
the creditor. The amendment by the USSR (A/CONF.
63/C.1/L.85) was referred to the Drafting Committee.

ARTICLE 17

A. UNCITRAL TEXT

107. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 17

"[1. Where legal proceedings have been com
menced against one debtor within the limitation pe
riod prescribed by this Convention, the ·limitation
period shall cease to run against any other party
jointly and severally liable with the debtor, provided
that the creditor informs such party in writing within
that period that the proceedings have been com
menced.

"2. Where legal proceedings have been com
menced by a subpurchaser against the buyer, the
limitation period prescribed by this Convention shall
cease to run in relation to the buyer's claim over
against the seller, if the buyer informs the seller in
writing within that period that the proceedings have
been commenced.

"3. In the circumstances mentioned in this arti
cle, the creditor or the buyer must institute legal
proceedings against the party jointly or severally li
able or against the seller, either within the limitation
period otherwise provided by this Convention or
within one year from the date on which the legal
proceedings referred to in paragraphs (l) and (2)
commenced, whichever is the later.]

B. AMENDMENTS

108. Amendments were submitted to article 17
by Australia (A/CONF.63/C.1/L.12l), Austria (A/
CONF.63 /C.1 /L.49), Sweden (A/CONF.63 /C.1 /
L.105) and the USSR (A/CONF.63/C.1/L.69).

109. The amendments were to the following effect:
(a) Austria (A/CONF.63/C.1/L.49):
This article should be deleted.
[Rejected; see paragraph 111 below.]
(b) USSR (A/CONF.63/C.1/L.69):
Delete the article or, in any case, paragraph 2

thereof.
[Rejected; see paragraph 111 below.]
(c) Sweden (A/CONF.63/C;l/L.105):
1. Delete this article.
2. If the article is retained, replace the word "com-

menced" in paragraph 3 by "ended".
[Paragraph 2 adopted; see paragraph 111 below.]
(d) Australia (A/CONF.63/C.1/L.121):
1. Paragraph 2 of article 17 shall read:

"2. Where legal proceedings have been corn
menced by a subpurchaser against the buyer or if
the buyer receives notice of a claim by a subpur
chaser which may result in legal proceedings, the
limitation period prescribed by this Convention shall
cease to run in relation to the buyer's claim over
against the seller, if the buyer informs the seller in
writing within the period that the proceedings have
been commenced or that he has received notice of
such claim."
2. Amend paragraph 3 of article 17 by replacing

the word "commenced" by the word "ended".
[Paragraph 2 adopted; see paragraph 111 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

110. The First Committee considered article 17 at
its 16th and 17th meetings, on 3 June 1974.
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(ii) Consideration

111. At its 17th meeting the Committee rejected,
by 20 votes to 16, the deletion of article 17, proposed
by Austria (A/CONF.63/C.1/L.49), the USSR (A/
CONF.63/C.1/L.69) and Sweden (A/CONF.63/
C.1/L.105, paragraph 1). By 21 votes to 13, the Com
mittee rejected the deletion pf paragraph 2 ofarticle 17,
the alternative proposal by the USSR (A/CONF.63/
C.1/L.69). The Committee adopted the Second amend
ment proposed by Sweden (A/CONF.63/C.1/L.105)
and Australia>(A/CONF.63/C.1/L.121) by 17 votes
to 7. The first paragraph of the amendment proposed
by Australia (A/CONF.63/C.1/L.121) was rejected
by a vote of 16 to 16.

ARTICLE 18

A. UNCITRAL TEXT

112. The text of the United Nations Commission
on International Trade Law provided 'as follows:

"Article 18
"1. Where the creditor performs, in the State

where the debtor has his place of business and be
fore the expiration of the limitation period, any act,
other than those acts prescribed in articles 12, 13 and
14, which under the law of that State has the effect
of recommencing the original limitation period, a
new limitation period of four years shall commence
on the date prescribed by that law, provided that the
limitation period shall not extend beyond the end of
four years from-the date on which the period would
otherwise have expired in accordance with articles 8
to 11.

"2. If the debtor has places of business in more
than one State, or if he has no place of business, the
provisions of paragraphs (2) and (3) of article 2
shall apply."

B. AMENDMENTS

113. Amendments were submitted to article 18 by
Austria (A/CONF.63/C.I/L.50), Germany (Federal
Republic of) (A/CONF.63/C.I/L.92), Hungary (A/
CONF.63/C.I/L.88), the Netherlands (A/CONF.63/
C.I/L.82), Norway (A/CONF.63/C.1/L.99), Swe
den (A/CONF.63/C.l/L.106) , Switzerland (A/
CONF.63/C.I/L.93) and the USSR (A/CONF.63/
C.I/L.I08).

114. The amendments were to the following effect:

Article 18 as a whole

(a) Netherlands (A/CONF.63/C.1/L.82):
Add a new paragraph to article 18 as follows:

"3. A third party attachment by the creditor's
creditor with respect to the debtor's property shall
have the same effect as the acts mentioned in para
graph 1."
[Rejected; see paragraph 117 below.]
(b) Hungary (A/CONE63/C.1/L.88):
Delete this article.
[Rejected; see paragraph 117 below.]
(c) Norway (A/CONF.63/C.1/L.99):
1. One might consider the possibility of extending

the scope of article 18 to cover not only acts of inter
ruption which have the effect of recommencing the
original limitation period, but also acts which have the

effect of extending the period. Such additional period
should not exceed one year from the date of such act.

2. The references to articles 8 to 11 should be re
considered. In the present draft of the Commission,
article 18 should not refer to article 9, paragraph 2,
article 10, paragraph 2 and possibly not to article 11.
If the above proposals regarding articles 8 to 11 are
adopted, the reference in article 18 should be to, articles
8, 9 and 10 A (and possibly 11).

[Rejected; see paragraph 117 below.]
(d) Sweden (A/CONF.63/C.l/L.I06):
Delete this article.
[Rejected; see paragraph 117 below.]
(e) USSR (A/CONF.63/C.1/L.I08):
1. In paragraph 1, replace the words "a new limita

tion period of four years" by "the original limitation
period shall commence to run afresh".

2. At the end of paragraph 1, replace the words
"in accordance with articles 8 to 11" by "in accord
ance with articles 9 to 11".

3. Delete paragraph 2 of article 18 in view of the
fact that the provisions of paragraphs 2 and 3 of arti
cle 2 have been laid down ''for the purposes of this
Convention" as a whole.

[Withdrawn in part and sent to Drafting Committee
in part; see paragraph 116 below.]

Paragraph 1

(a) Austria (A/CONF.63/C.l/L.50):
Replace the words "has the effect of recommencing

the original limitation period" in the first sentence by
"has the effect of recommencing a limitation period".

[Sent to Drafting Committee; see paragraph 116
below.]

(b) Germany (Federal Republic of) (A/CONF.63/
C.1/L.92) :

Replace the words "a new limitation period of four
years" by the words "a new limitation period of the
initial length".

[Withdrawn; see paragraph 116 below.]
(c) Switzerland (A/CONF.63/C.1/L.93):
In paragraph 1 of article 18, add the words "in the

State where" the words "he or".
[Rejected; see paragraph 117 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

115. The First Committee considered article 18 at
its 17th and 18th meetings, on 3 June 1974.

(ii) Consideration

116. At the 17th meeting the amendment by Austria
(A/CONF.63/C.1/L.50) was referred to the Drafting
Committee. The representative of the USSR withdrew
paragraph 1 of his amendment (A/CONF.63/C.1/
L.108) ; paragraphs 2 and 3 were referred to the Draft
ing Committee. The amendment by the Federal Re
public of Germany (A/CONF.63/C.1/L.92) was with
drawn.

117. At the 18th meeting the Committee rejected
by 13 votes to 11 the deletion of article 18, proposed
by Hungary (A/CONF.63/C.1/L.88) and Sweden
(A/CONF.63/C.1/L.106). The amendment by Nor
way (A/CONF.63/C.l/L.99)was rejected by 13 votes
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to 4. The amendment by Switzerland (A/CONF.63/
C.l/L.93) was rejected by a vote of 18 to 3. The
amendment by the Netherlands (A/CONF.63/C.l/
L.82) was rejected by 14 votes to 3. Article 18 was
referred to the Drafting Committee.

ARTICLE 19

A. UNCITRAL TEXT

118. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 19
"1. Where the debtor, before the expiration of

the limitation period, acknowledges in writing his
obligation to the creditor, a new limitation period of
four years shall commence to run from the date of
such acknowledgement.

"2. Payment of interest or partial performance of
an obligation by the debtor shall have the same effect
as an acknowledgement under paragraph (1) of this
article if it can reasonably be inferred from such pay
ment or performance that the debtor acknowledges
that obligation."

B. AMENDMENTS

119. Amendments were submitted to article 19 by
Austria (A/CONF.63/C.l/L.51), Germany (Federal
Republic of) (A/CONF.63/C.l/L.91), the Nether
lands (A/CONF.63/C.l/L,83), Sweden (A/CONF.
63/C.l/L.107), the USSR (A/CONF.63/C.l/L,109),
and Yugoslavia (A/CONF.63/C.l/L,114).

120. The amendments were to the following effect:

Article 19 as a whole
Germany (Federal Republic of) (A/CONF.63/C.l/

L,91) :
Substitute the following single paragraph for the

present two paragraphs:
"Where a debtor, before the expiration of the

limitation period, acknowledges unequivocally, either
expressly or by implication, his obligation to the
creditor, a new limitation period of the initial length
shall commence to run from the date of such
acknowledgement. "
[Rejected; see paragraph 122 below.]

Paragraph 1
(a) Austria (A/CONF.63/C.l/L,51):
Delete the words "in writing".
[Rejected; see paragraph 122 below.]
(b) Netherlands (A/CONF.63/C.l/L,83):
In paragraph 1, replace the words "acknowledges in

writing" by "acknowledges expressly or by implication".
[Rejected; see paragraph 122 below.]
(c) Sweden (A/CONF.63/C.l/L,107, paragraph 1)

(part pertaining to paragraph 1):
In paragraph 1, for the words "in writing" substitute

"expressly or by implication".
[Rejected; see paragraph 122 below.]
(d) USSR (A/CONF.63/C.l/L.I09):
In paragraph 1, change the words "a new limitation

period of four years shall commence to run" to read:

"the original limitation period shall commence to run
afresh".

[Withdrawn; see paragraph 122 below.]

Paragraph 2

(a) Sweden (A/CONF.63/C.l/L,107, paragraph 2)
(part pertaining t(,) paragraph 2) :

Rephrase paragraph ~ as follows:

"Payment of interest or partial performance of an
obligation by the debtor shall be considered as an
acknowledgement: under paragraph 1, unless the
debtor declares that he does not acknowledge the
debt."

[Rejected; see paragraph 122 below.]

(b) Yugoslavia (A/CONF.63/C.l/L.114):
Paragraph 2 of article ·19 .. should read:

"2. Acknowledgement of the obligation made by
the debtor implicitly, such as payment of interest,
partial performance or giving securities,has the same
effect as an acknowledgement under paragraph 1 of
this article, if it can reasonably be inferred from such
payment or performance that the debtor acknowl
edges that obligation."

[Rejected; see paragraph 122 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

121. The First Committee considered article 19 at
its 18th meeting, on 3 June 1974.

(ii) Consideration
122. At the 18th meeting the amendment by the

USSR (A/CONF.63/C.l/L.109) was withdrawn. The
amendment by the Federal Republic of Germany
(A/CONF.63/C.l/L.91) was rejected by 18 votes
to 9. The amendment by Austria (A/CONF.63/C.l/
L.51) was rejected by 18 votes to 7. The amendments
proposed by the Netherlands (A/CONF.63/C.l/L,83)
and Sweden (A/CONF.63/C.l/L,107, paragraph 1)
were rejected by 16 votes to 9. The amendment by
Sweden (A/CONF.63/C.l/L,107, paragraph 2) was
rejected by 17 votes to 5. The amendment by Yugo
slavia (A/CONF.63/C.l/L.114) was rejected by 9
votes to 9.

ARTICLE 20

A. UNCITRAL TEXT

123. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 20
"Where, as a result of a circumstance which is

beyond the control of the creditor and which he
could neither avoid nor overcome, the creditor has
been prevented from causing the limitation period
to cease to run, the limitation period shall be ex
tended so as not to expire before the expiration of
one year from the date on which the relevant cir
cumstance ceased to exist. The limitation period shall
in no event be extended beyond four years from the
date on which the period would otherwise expire in
accordance with articles 8 to 11."
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B. AMENDMENTS

124.. Amendmentswere submitted to article 20 by
the Netherlands (A/CONF.63/C.l/L.84), Norway
(A/CONF.63/C.ljL.100), the United Kingdom (A/
CONF.63/C.l/L.102) and Singapore (A/CONF.63/
C.ljL.124).

125. The amendments were to the following effect:
(a) Netherlands (A/CONF.63/C.l/L.84):
The. beginning of the article shall read:

"Where as a result of a circumstance known to
the debtor, which is beyond the control ...",
[Rejected; see paragraph 127 below.]
(b) Norway (A/CONF.63/C.l/L.I00):
1. In the first sentence replace the words "beyond

the control of the creditor" by the words: "not personal
to the creditor".

2. In the second sentence replace "four years" by
"10 years". This provision should be without prejudice
to emergency legislation under the applicable national
law. Reference to article 9 should not include the
present paragraph 2 of that article (where there is no
fixed limit).

[Rejected; see paragraph 127 below.]
(c) United Kingdom (A/CONF.63/C.ljL.102):
Article 20 should read:

"Where,as the result of fraud by the debtor, the
creditor has been induced to refrain from instituting
legal proceedings, the limitation period shall be ex
tended so as not to expire before the expiration of
one year from the date on which the fraud was or
reasonably could have been discovered."
[Rejected; see paragraph 127 below.]
(d) Singapore (A/CONF.63/C.ljL.124):
Delete article 20.
[Rejected; see paragraph 127 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

126. The First Committee considered. article 20 at
its 18th meeting, on 3 June 1974.

(ii) Consideration

127. At its 18th meeting the Committee rejected by
24 votes to 3 the deletion of article 20 proposed by
Singapore (A/CONF.63/C.l/L.124). The amendment
by the United Kingdom (A/CONF.63/C.l/L.I02)
was rejected by 26 votes to 2. The amendment pro
posed by the Netherlands (A/CONF.63/C.l/L.84)
was rejected by 22 votes to 2. Paragraph 1 of the
amendment by Norway (A/CONF.63/C.l/L.I00) was
rejected by 19 votes to 1; paragraph 2 of the same
amendment was rejected by 13 votes to 10. Article 20
was referred to the Drafting Committee.

ARTICLE 21

A. UNCITRAL TEXT

128. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 21
"1. The limitation period cannot be modified or

affected by any declaration or agreement between

the parties, except in the cases provided for in para
graph (2) of this article.

"2. The debtor may at any time during the run
ning of the limitation period extend the period by a
declaration in writing to the creditor. This declara
tion may be renewed. In no event shall the period of
limitation be extended beyond the end of four years
from the date on which it would otherwise have
expired in accordance with the provisions of this
Convention.

"3. The provisions of this article shall not affect
the validity of a clause in the contract of sale where
by the acquisition or exercise of a claim is dependent
upon the performance by one party of an act other
than the institution of judicial proceedings within a
certain period of time, provided that such clause is
valid under the applicable law."

B. AMENDMENTS

129. Amendments were submitted to article 21 by
Bulgaria (A/CONF.63/C.l/L.98), Czechoslovakia
(A/CONF.63/C.l/L.122), Germany (Federal Repub
lic of) (A/CONF.63/C.l/L.123), Hungary (A/
CONF.63/C.l/L.138), India (A/CONF.63/C.l/
L.1l5), Norway (A/CONF.63/C.l/L.lOl), USSR
(A/CONF.63/C.ljL.llO) , United Kingdom (A/
CONF.63/C.l/L.87), and the United States (A/
CONF.63/C.l/L.129).

130. The amendments were to the following effect:

Article 21 as a whole
Bulgaria (A/CONF.63/C.ljL.98):
Article 21 should read as follows:

"The parties can by written agreement modify the
limitation period provided by this Convention, but
the agreed period cannot be shorter than 20r longer
than 8 years."
[Rejected; see paragraph 133 below.]

Paragraph 1

(a) India (A/CONF.63/C.l/L.1l5, paragraph 1)
(part pertaining to paragraph 1) :

Delete the words "except in the cases provided for
in paragraph 2 of this article".

[Rejected; see paragraph 133 below.]
(b) Germany (Federal Republic of) (A/CONF.63/

C.l/L.123):
Substitute the following for the present text.

"1. The limitation period may be shortened by
agreement between the parties."
[Rejected; see paragraph 133 below.]
(c) United States (A/CONF.63/C.l/L.129) (part

pertaining to paragraph 1) :
Insert "and 3" after 2.
[Rejected; see paragraph 133 below.]

Paragraph 2

(a) Norway (A/CONF.63/C.l/L.I01):
Paragraph 2 shall read:

"The debtor may at any time after the commence
ment of the limitation period extend the period by a
declaration in writing to the creditor. Such declara
tion shall not have effect beyond the end of three
years from the date on which the period would
otherwise expire. The debtor may renew the decla-
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ration, provided however, that in no event shall the
limitation period by reason of declarations under this
article be extended beyond the end of 10 years from
the date on which it would otherwise expire in ac
cordance with this Convention."
[Rejected as modified; see paragraph 133 below.]
(b) India (A/CONF.63/C.1/L.115, paragraph 2)

(part pertaining to paragraph 2) :
Delete paragraph 2.
[Rejected; see paragraph 133 below.]
(c) Hungary (A/CONF.63/C.l/L.138):
The end of .the paragraph should read as follows:

"in accordance with articles 8 to 11."
[Adopted; see paragraph 133 below.]
(d) Austria (A/CONF.63/C.l/L.139):
Article 21, paragraph 2, should read as follows:

"2. Where the creditor addresses a demand in
writing to the debtor, the limitation period shall be
extended for the length of time which elapses. be
tween the date on which the debtor received such
demand and the date on which he rejects it in writing.
Any subsequent demand relating to the same debt
shall not have the aforementioned effect."
[Rejected; see paragraph 133 below.]

Paragraph 3
(a) United Kingdom (A/CONF.63/C.l/L.87):
Delete the existing paragraph 3, and substitute the

following:
"3. The provisions of this article shall not affect

the validity of a clause in the contract of sale which
stipulates that arbitral proceedings shall be com
menced within a shorter period of limitation than
that provided by this Convention, provided that such
clause is valid under the law applicable to the con
tract of sale."
[Adopted; see paragraph 133 below.]
(b) USSR (A/CONF.63/C.1/L.110) :
In paragraph 3, replace the words "institution of

judicial proceedings" by "institution of legal proceed
ings" (within the meaning of the general definition
given in article 1, paragraph 3 (e) ).

[Withdrawn; see paragraph 132 below.]
(c) Czechoslovakia (A/CONF.63/C.l/L.122):
The paragraph shall read:

"3. The provision of this article shall not affect
the validity of a clause in the contract of sale where
by the acquisition, continuation, or exercise of a
claim is dependent upon performance by one party
of an act other than the institution of legal proceed
ings within a certain period of time, provided that
such a clause is valid under the applicable law."
[Rejected; see paragraph 133 below.]
(d) United States (A/CONF.63/C.l/L.129) (part

pertaining to paragraph 3) :

Substitute the following for paragraph 3:
"3. The provisions of this article shall not affect

the validity of a clause in the contract of sale where
by the exercise of a claim is.dependent upon the per
formance by one party of an act other than the
institution of judicial proceedings within a certain
period of time after the claim accrues, provided that
such clause is valid under the applicable law."
[Rejected; see paragraph 133 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
131. The First Committee considered article 21 at

its 19th and 20th meetings, on 4 June 1974.

(ll) Consideration
132. At the 19th meeting the amendment by the

USSR (A/CONF.63/C.l/L.110) was withdrawn. The
representative of the United States orally amended his
amendment (A/CONF.63/C.l/L.129), replacing the
word "exercise" by the word "existence", and the word
"judicial" by the word "legal".

133. At the 20th meeting the amendment by India
(A/CONF.63/C.l/L.115) was rejected by 26 votes
to 14. The amendment proposed by the Federal Repub
lic of Germany (A/CONF.63/C.l/L.123) was re
jected by 26 votes to 4. The amendment proposed by
Bulgaria (A/CONF.63/C.l/L.98) was rejected by 21
votes to 15. The representative of Norway orally
amended his amendment (A/CONF.63/C.l/L.10l).
so that it read as follows:

"The debtor may at any time after the commence
ment of the limitation period extend the period by
a declaration in writing to the creditor. Such decla
ration shall not have effect beyond the end of four
years from the date on which the period would
otherwise expire. The debtor may renew the decla
ration, subject to article 22;"

The Norwegian amendment, as modified, was rejected
by 23 votes to 12. The Committee adopted the amend
mentproposed by Hungary (A/CONF.63/C.l/L.138)
by 20 votes to 6. The amendment proposed by Czecho
slovakia (A/CONF/63/C.l/L.122) was rejected by
13 votes to 7. The Committee adopted the amendment
proposed by the United Kingdom (A/CONF.63/C.1/
L.87) by 15 votes to 12. Thereby the Committee re
jected the amendment to paragraph 3 of article 21
proposed by the United States (A/CONF.63/C.1/
L.129). The Committee rejected a motion under rule
33 to reconsider the United States amendment as an
addition to paragraph 3 of article 21. The amendment
by Austria (A/CONF.63/C.l/L.139) was rejected by
17 votes to 9.

ARTICLE 22

A. UNCITRAL TEXT

134. The text of the United Nations Commission
on International Trade Law provided. as follows:

"Article 22

"[Notwithstanding the provisions of articles 12 to
21 of this Convention, no legal proceedings shall in
any event be brought after the expiration of ten years
from the date on which the limitation period com
mences to run under articles 9 and 11, or after the
expiration of eight years from the date on which the
limitation period commences to run under article
10.]"

B. AMENDMENTS

135. Amendments were submitted to article 22 by
Colombia (A/CONF.63/C.l/L.145), Czechoslovakia
(A/CONF.63/C.1/L.140), Czechoslovakia and the
United States (A/CONF.63/C.l/L.147), Ireland (A/
CONF.63/C.1/L.148), Norway (A/CONF.63/C.1/



Proposals, reports and other documents 71

L.130), and the United Kingdom (A/CONF.63/C.l/
L.137).

136. The amendments were to the following effect:
(a) Norway (A/CONF.63/C.l/L.130):

Principal proposal

Delete this article.

Subsidiary proposal

Article 22 shall read:
"Notwithstanding the provisions of articles 12, 13,

14, [171and 18 of this Convention, no legal pro
ceedings shall in any event be brought after the ex
piration of ten years from the date on which the
limitation period commences to run under articles 9,
10 and 11, except to the extent that the period has
been extended in accordance with articles 15, para
graphs 2, 16, ,19 and 20."

Alternative for drafting purposes (subsidiary proposal):

"Legal proceedings shall in no event be brought
after the expiration of 10 years from the date on
which the limitation period commences to run under
articles 9, 10 and 11, except to the extent that the
period has been extended in accordance with articles
15, paragraphs 2, 16, 19 and 20."
[Withdrawn; see paragraphs 138 and 139 below.]
(b) United Kingdom (A/CONF.63/C.l/L.137):
Replace the present text by the following:

"Notwithstanding any provision of this Conven
tion, no legal proceedings shall in any event be
brought after. the expiration of 10 years from the
date on which the limitation period commences to
run under articles 9, 10 and 11."
[Withdrawn; see paragraph 139 below.]
(c) Czechoslovakia (A/CONF.63/C.l/L.140):
Article 22 shall read::

"Notwithstanding the provisions of articles 15,
paragraph 2, to 21 of this Convention, the limitation
period shall not extend beyond 10 years from the
date on which it commences to run under articles 9
to 11 of this Convention."
[Withdrawn; see paragraph 138 below.]
(d) Colombia (A/CONF.63/C.l/L.145):
Replace the present text by the following:

"Notwithstanding the provisions of articles 12 to
21 of this Convention, in no case may legal proceed
ings be brought after the expiration of . . . years
from the date of the conclusion of the contract."
[Withdrawn; see paragraph 139 below.]
(e) Czechoslovakia and the United States (A/

CONF.63/C.l/L.147) :
Article 22 shall read:

"Notwithstanding the provisions of this Conven
tion, a limitation period shall not be extended or
renewed beyond 10 years from the. date on which
it commenced to run under articles 9 to 11 of this
Convention."

[Referred to working group; see paragraph 139 be
low.]

(f) Ireland (A/CONF.63/C.l/L.148):
In place of "articles 12 to 21" substitute "articles 12

to 19 and article 21".

[Withdrawn; see paragraph 139 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

137. The First Committee considered article 22 at
its 20th, 21st and 22nd meetings, on 4 and 5 June
1974.

(ii) Consideration

138. At the 20th meeting the amendment by Nor
way (A/CONF.63/C.l/L.13~) was withdrawn ~x~ept
for the "Alternative for drafting purposes (subsidiary
proposal)" contained therein. The amendment by
Czechoslovakia (A/CONF.63/C.l/L.140) was super
seded by the amendment introduced jointly by Czecho
slovakia and the United States (A/CONF.63/C.l/
L.147).

139. At the 21st meeting the amendments by the
United Kingdom (A/CONF.63/C.l/L.137) , Ireland
(A/CONF.63/C.l/L.148), and Colombia (A/CONF.
63/C.l/L.145) were withdrawn. The representative of
Norway withdrew the remaining part of his amendment
(A/CONF.63/C.l/L.130) and proposed an oral sub
amendment to add the following words at the end of
the amendment proposed by Czechoslovakia and the
United States (A/CONF.63/C.l/L.147): "except to
the extent that the period has been extended in accord
ance with articles 15 (paragraph 2), 16 or 19". A small
working group was established to consider the amend
ment by Czechoslovakia and the United States (A/
CONF.63/C.l/L.147) and the oral subamendment by
Norway.

140. At the 22nd meeting the representative of the
United States presented the following text for article 22
prepared by the working group established at the 21st
meeting: "Notwithstanding the provisions of articles
[15 (2)], [16], [17], [18], [19], [20] and [21] of this
Convention, a limitation period shall in any event
expire not later than 10 years fr<;>m the date on whic!t
it commenced to run under articles 9 to 11 of this
Convention." By 21 votes to 18 the Committee de
cided that no exceptions should be included in arti
cle 22.

The Committee adopted the substance of the text
for article 22 proposed by the Working Group, by 22
votes to 3 and referred article 22 to the Drafting Com
mittee.

ARTICLE 22 bis

A. TEXT

141. The text proposed by Czechoslovakia (A/
CONF.63/C.l/L.141) provided as follows:

New article 22 bis shall read:
"After a final decision binding on the merits. of

the claim in the legal proceedings mentioned in
articles 12, 13 or 14, the limitation period shall be
governed by the applicable law."

B. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

142. The Committee considered this article at its
21st meeting, on 5 June 1974.

(ii) Consideration

143. At the 21st meeting the proposal for a new
article 22 bis was withdrawn.
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ARTICLE 23

A. UNCITRAL TEXT

144. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 23
"Expiration of the limitation period shall be taken

into consideration in any legal proceedings only at
the request of a party to such proceedings."

B. AMENDMENTS

145. Amendments were submitted to article 23 by
India (A/CONF.63/C.ljL.142), Pakistan (A/CONF.
63/C.l/L.125) and the United States (A/CONF.63/
C.l/L.131).

146. The amendments were to the following effect:
(a) Pakistan (A/CONF.63/C.l/L.125):
Article 23 shall read:

"Expiration of the limitation period shall be taken
into consideration in any legal proceedings either at
the request of a party to such proceedings or by the
court suo motu, as prescribed under the law of the
country of the court where the proceedings are insti
tuted."
[Rejected; see paragraph 148 below.]
(b) United States (A/CONF.63/C.l/L.131):
Substitute the following for the present text:

"Expiration of the limitation period shall be taken
into consideration in any legal proceedings only if
invoked by a party to such proceedings."
[Sent to Drafting Committee; see paragraph 148 be-

low.] ,
(c) India (A/CONF.63/C.1/L.142) :
Delete article 23.
[Rejected; see paragraph 148 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

147. The First Committee considered article 23 at
its 21st meeting, on 5 June 1974.

(ii) Consideration
148. At the 21st meeting the amendment by the

United States (A/CONF.63/C.1/L.131) was referred
to the Drafting Committee. The amendment by India
(A/CONF.63/C.1/L.142) , to delete article 23, was
rejected by 26 votes to 3. The amendment by Pakistan
(A/CONF.63/C.1/L.125) was rejected by 25 votes
to 10.

ARTICLE 24

A. UNCITRAL TEXT

149. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 24

"1. Subject to the provisions of article 23 and of
paragraph (2) of this article, no claim which has
become barred by reason of limitation shall be recog
nized or enforced in any legal proceedings.

"2. Notwithstanding the expiration of the limita
tion period, one party may rely on his claim asa

defence or for the purpose of set-off against a claim
asserted by the other party, provided that in the
latter case this may only be done:

"(a) If both claims relate to a contract or con
tracts concluded in the course of the same trans
action; or

"(b) If the claims could have been set-off at any
time before the date on which the limitation period
expired." .

B. AMENDMENTS

150. Amendments were submitted to article 24 by
Norway (A/CONF.63/C.l/L.116), Singapore (A/
CONF.63/C.1/L.127), the USSR (A/CONF.63/
C.l/L.ll1) and the United States (A/CONF.63/C.l/
L.132 and L.143).

151. The amendments were to the following effect:

Paragraph 1
(a) United States (A/CONF.63/C.l/L.132):
Insert the words "under this Convention" after

"limitation".
Delete the words "recognized or".
[Withdrawn; see paragraph 153, below.]
(b) United States (A/CONF.63/C.1/L.143) :
The paragraph shall read:

"1. Subject to the provisions of paragraph 2 of this
article and of article 25, no claim shall be enforced in
any legal proceedings if commenced subsequent to the
expiration of the limitation period."

[Withrawn; see paragraph 154 below.]

Paragraph 2

(a) USSR (A/CONF.63/C.1/L.l1l)
Between subparagraphs (a) and (b), replace the

word "or" by "and".
[Rejected; see paragraph 154 below.]
(b) Norway (A/CONF.63/C.1/L.116):
Subparagraph (a) shall read:

"(a) If both claims relate to the same contract or
to contracts concluded in the course of the same
transaction;".
[Sent to the Drafting Committee; see paragraph 153

below.]
(c) Singapore (A/CONF.63/C.1/L.127):
Paragraph 2 shall read:

"2. Notwithstanding the expiration of the limita
tion period, a party may rely on a claim which would
otherwise have become barred by reason of limita
tion, as a defence, counterclaim or set-off against any
claim asserted by the other party provided that:

"(a) Both claims relate to the same contract or
to different contracts concluded in the course of the
same transaction; or

"(b) The claim could have been relied on as a
defence, counterclaim or set-off before the expiration
of the limitation period."
[Rejected; see paragraph 154 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

152. The First Committee considered article 24 at
its 21st and 22nd meetings, on5 June 1974.
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(ii) Consideration
153. At its 21st meeting the Committee referred

the amendments by Norway (A/CONF.63/C.l/L.116)
to the Drafting Committee. The representative of the
United States.: withdrew one of his proposed amend
ments (A/CONF.63/C.l/L.132).

154. At its 22nd meeting the Committee had before
it the following draft text for article 24, paragraph 1,
prepared by the working group established at its 21st
meeting to consider article 22:

"Article 24, paragraph 1

"Subject to the provisions •of paragraph. 2 of .this
article and of articles [15, paragraph (2)], 23 and
[25], no claim shall be recognized or enforced in
any legal proceedings commenced either after the
expiration of the limitation period or after the ex
piration of 10 years from the date of commencement
of the limitation period under articles 9 to 11 of this
Convention. "

The' amendment by the United States (A/CONF.63/
C.1/L.143) was withdrawn. After voting, 19 to 3, to
delete the reference therein to article 15, paragraph 2,
the Committee adopted the substance of the text of
article 24, paragraph 1, prepared by the working group,
by a vote of 18 to 5. The Committee then decided to
also delete the reference to article 25 in article 24, para
graph 1, and referred this paragraph to the Drafting
Committee. The amendment by the USSR (A/
CONF.63/C.l/L.ll1) was rejected by 18 votes to 12.
The amendment by Singapore (A/CONF.63/C.l/
L.127) was adopted by a vote of 14 to 11.

ARTICLE 25

A. UNCITRAL TEXT

155. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 25
"Where the debtor performs his obligation after

the expiration of the limitation period, he shall not
thereby be entitled to recover or in any way claim
restitution of the performance thus made even if he
did not know at the time of such performance that
the limitation period had expired."

B. AMENDMENTS

156. The United States submitted the following
amendment to article 25 (A/CONF.63/C.l/L.133):

Delete the words "thereby" and "recover or".
[Sent to the Drafting Committee; see paragraph 158

below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meeting

157. The First Committee considered article 25 at
its 23rd meeting, on 5 June 1974.

(ll) Consideration
158. At its 23rd meeting the First Committee re

ferred to the Drafting Committee the amendment by
the United States (A/CONF.63/C.l/L.133).

ARTICLE 26

A. UNClTRAL TEXT

159. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 26

"The expiration of the limitation period with re
spect to a principal debt shall have the same effect
with respect to an obligation to pay interest on that
debt."

B. AMENDMENTS

160. No amendments were submitted to article 26.

C.:PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meeting

161. The First Committee considered article 26 at
its 23rdmeeting, on 5 June 1974.

(ll) Considerations
162. The First Committee approved article 26 at its

23rd meeting.

ARTICLE 27

A. UNCITRAL TEXT

163. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 27 ,,~

"1. The limitation period shall b~ calculated 1fil
such a way that it shall expire at the end of the day
which corresponds to the date on which the period
commenced to run. If there is no such corresponding
date, the period shall expire at the end of the last
day of the last calendar month of the limitation
period.

"2. The limitation period shall be calculated by
reference to the calendar of the place where the
legal proceedings are instituted."

B. AMENDMENTS

164. Amendments were submitted to article 27 by
Singapore (A/CONF.63/C.l/L.128) and Sweden
(A/CONF.63/C.l/L.120) .

165. The amendments were to the following effect:
(a) Sweden (A/CONF.63/C.1/L.120) :
Delete this article.
[Withdrawn; see paragraph 167 below.]
(b) Singapore (A/CONF.63/C.l/L.128):
Paragraph 2 shall read:

"2. The limitation period shall be calculated by
reference to the date of the place where the legal
proceedings are instituted."
[Adopted; see paragraph 167 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

166. The First Committee considered article 27 at
its 23rd meeting on 5 June 1974.
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(ii) Consideration
167. At its 23rd meeting the Committee adopted by

27 votes to 1 the amendment by Singapore (A/
CONF.63/Col/L.128) to article 27, paragraph 2. The
representative of Sweden withdrew his amendment (A/
CONF.63/C.ljL.120).

ARTICLE 28

A. UNCITRAL TEXT

168. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 28
"Where the last day of the limitation period falls

on an official holiday or other dies non juridicus pre
cluding the appropriate legal action in the jurisdiction
where the creditor institutes judicial proceedings as
envisaged in article 12 or asserts a claim as envisaged
in article 14, the limitation period shall be extended
so as not to expire until the end of the first day
following that official holiday or dies non juridicus
on which such proceedings could be instituted or on
which such a claim could be asserted in that juris
diction."

B. AMENDMENTS

169. Amendments were submitted to article 28 by
Brazil (A/CONF.63/C.ljL.149), Sweden (A/CONF.
63/C.l/L.119), and the USSR (A/CONF.63/C.l/
L.112).

170. The amendments were to the following effect:
(a) Brazil (A/CONF.63/C.l/L.149):
Change the words "or other dies non juridicus" to

read: "or other non-business day".
[Withdrawn; see paragraph 172 below.]
(b) Sweden (A/CONF.63/C.l/L.119):
[Withdrawn; see paragraph 172 below.]
(c) USSR (A/CONF.63/C.l/L.112):
Change the expression "the creditor institutes judicial

proceedings as envisaged in article 12 or asserts a claim
as envisaged in article 14" to read: "the creditor insti
tutes legal proceedings (as envisaged in articles 12, 13
or 14)".

[Adopted; see paragraph 172 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
171. The Committee considered article 28 at its

23rd meeting on 5 June 1974.

(ii) Consideration
172. At its 23rd meeting the Committee adopted the

amendment of the USSR (A/CONF.63/C.l/L.112)
by 32 votes to none. Preceding this vote, the represent
atives of Brazil and Sweden had each withdrawn their
amendments (A/CONF.63/C.l/L.'149 and L.1l9).

ARTICLE 29

A. UNCITRAL TEXT

173. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 29
"A Contracting State shall give effect to acts or

circumstances referred to in articles 12, 13, 14, 15,
17 and 18 which take place in another Contracting
State, provided that the creditor has taken all reason
able steps to ensure that the debtor is informed of
the relevant act or circumstance as soon as possible."

B. AMENDMENTS

174. Amendments were submitted to article 29 by
Austria (A/CONF.63/C.l/L.150) , Norway (A/
CONF.63/C.ljL.117) , the United Kingdom (A/
CONF.63/C.l/L.135), the USSR (A/CONF.63/C.l/
L.113), and the United States (A/CONF.63/C.l/
L.136).

175. The amendments were to the following effect:
(a) USSR (A/CONF.63/C.l/L.113):
Change the beginning of the article to read as follows:

"The acts and circumstances referred to in articles 12,
13, 14, 15, 17 and 18 which have taken place in one
Contracting State shall have effect in another· Con
tracting State ...".

[Sent to Drafting Committee; see paragraph 177
below.]

(b) Norway (A/CONF.63/C.ljL.117):
In the phrase "another Contracting State" delete the

word "Contracting".

[Rejected; see paragraph 177 below.]
(c) United Kingdom (A/CONF.63/C.l/L.135):
Delete this article, and substitute:

"1. Subject to paragraph 2 ofthis article, the acts
and circumstances referred to in articles 12, 13, 14,
15, 17 and 18 which have taken place in one Con
tracting State shall have effect in another Contracting
State.

"2. The assertion of a claim in legal proceedings
in accordance with articles 12, 13, or 14 shall not
cause the limitation period to cease to run in another
Contracting State, unless (a) the legal proceedings
are recognized as competent by that other Contract
ing State, and (b) the creditor has taken all reason
able steps to ensure that the debtor is informed of
the assertion of the claim as soon as possible."
[Rejected; see paragraph 177 below.]
(d) United States (A/CONF.63/C.ljL.136):
Substitute the following for the present text:

"1. A Contracting State shall be required to give
effect to acts or circumstances referred to in articles
12, 13, 14, 15, 17, and 18 only if they take place in
another Contracting State and provided that the
creditor has taken all reasonable steps to ensure that
the debtor is informed of the relevant act or circum
stances as soon as possible.

"2. A Contracting State shall be required to give
effect to acts referred to in articles 19 and 21 (2)
wherever they take place, provided that the creditor
has taken all reasonable steps to ensure that the
debtor is informed of the relevant act as soon as
possible."
[Rejected as amended; see paragraph 178 below.]
(e) Austria (A/CONF.63/C.l/L.150):
Article 29 shall read:
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"A Contracting State shall give effect to acts re
ferred to in articles 12, 13, 14, 15, 17 and 18 which
take place in another Contracting State:

"(a) When these acts take place in the State where
the debtor has his place of business for the purposes
of article 2;

"(b) When the purpose of these acts is to obtain
ll; judicial or arbitral decision susceptible of recogni
tion and, where appropriate, execution in the first
Contracting State."
[Rejected as amended; see paragraph 177 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

176. The First Committee considered article 29 at
its 24th and 25th meetings, on 6 June 1974.

(ii) Consideration

177. At its 24th meeting the Committee referred to
the Drafting Committee the amendment by the USSR
(A/CONF.63/C.1/L.113 ). The representative of Aus
tria orally amended his proposed amendment (A/
CONF.63/C.1/L.150) by inserting the conjunction
"or" between subparagraphs (a) and (b) and replacing
the words "in the first Contracting State" at the end of
subparagraph (b) by the words "in the Contracting
State in which they are to be given effect". By an
indicative vote of 20 to 14, the Committee decided that
there should be no limitations introduced which would
have the effect of restricting the scope of article 29.
This indicative vote meant that, by implication, the
Committee was rejecting the amendment by the United
Kingdom (A/CONF.63/C.1/L.135) and by Austria
(A/CONF.63/C.1/L.150), as orally amended. By a
vote of 17 to 17, the Committee rejected the amend
ment by Norway (A/CONF.63/C.1/L.117).

178. At the 25th meeting of the Committee, the
representative of the United States orally amended his
proposed amendment (A/CONF.63/C.1/L.136) , to
withdraw paragraph 1 of its amendment and to revise
paragraph 2 to read as follows:

"A Contracting State shall be required to give
effect to acts referred to in articles 19, 20 and 21
wherever they take place."

The amendment by the United States (A/CONF.63/
C.1/L.136), as orally amended, was rejected by a vote
of 13 to 10.

NEW ARTICLB 29 bis

A. TEXT

179. The text proposed by Belgium for a new article
29 bis provided as follows (A/CONF.63/C.1/L.146):

The new article 29 bis will read:
"The creditor who, having his residence on the

territory of a Contracting State, institutes judicial
proceedings against the debtor on the territory of an
other Contracting State, shall be exempt from the
payment of the cautio judicatum solvi or any similar
payment."

B. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

180. The First Committee considered the proposed
new article 29 bis at its 25th meeting, on 6 June 1974.

(ii) Consideration

181. At its 25th meeting the Committee rejected, by
23 votes to 11, the new article 29 bis proposed by
Belgium (A/CONF.63/C.1/L.146).

ARTICLE 33

A. UNCITRAL TEXT

182. The text of the United Nations Commission
on International Trade Law provided as follows:

"Article 33

"1. Two or more Contracting States may at any
time declare that contracts of sale between a seller
having a place of business in one of these States and
buyer having a place of business in another of these
States shall not be considered international within the
meaning of article 2 of this.Convention, because they
apply the same or closely related legal rules which
in the absence of such a declaration would be gov
erned by this Convention.

"2. If a party has places of business in more than
one State, or if he has no place of business, the pro
visions of paragraphs (2) and (3) of article 2 shall
apply."

B. AMENDMENTS

183. There were no amendments submitted to
article 33.

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

184. The First Committee considered article 33 at
its 25th meeting, on 6 June 1974.

(ii) Consideration

185. At its 25th meeting the First Committee ap
proved article 33 and referred it to the Drafting Com
mittee.

NEW ARTICLE 33 bts

A. TEXTS

186. The proposed texts for a new article 33 bis
provided as follows:

(a) Proposal by Germany (Federal Republic of)
(A/CONF.63/C.1/L.23) :

After article 33, insert the following article 33 bis:
"1. Any State which has ratified or acceded to

the Convention relating to a Uniform Law on the
International Sale of Goods done at The Hague on
1 July 1964 or any future Convention on the same
subject established under the auspices of the United
Nations, may declare that, by way of derogation from
articles 2 to 4 of the present Convention, it will apply
the dispositions of the present Convention exclu
sively to rights arising from contracts which are gov
erned. by the above-mentioned Convention to which
it is a contracting party.

"2. Declarations under paragraph 1 of this
Article may be made by the States concerned at the
time of deposit of their instruments of ratification of
or accession to the present Convention or at any
time thereafter."
[Withdrawn; see paragraph 189 below.]
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(b) Proposal by Belgium, France, Germany (Fed
eral Republic of), Ireland, the Netherlands and the
United Kingdom (A/CONF.63/C.l/L.144):

After article 33, insert the following article:

"Article 33 bis
"1. Any State may, at the time of the deposit of

its instrument of ratification or accession, declare that
it shall apply this Convention exclusively to con
tracts of international sale of goods as defined in the
Convention relating to a Uniform Law on the Inter
national Sale of Goods signed at The Hague on 1
July 1964.

"2. Such declaration shall cease to be effective
one year after a new Convention on the Interna
tional Sale of Goods, concluded under the auspices
of the United Nations, shall have entered into force
in respect of 20 States."
[Rejected; see paragraph 189 below.]

B. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
187. The First Committee considered proposed

article 33 bis, contained in document A/CONF.63/
C.l/L.23, at its 4th, 5th and 6th meetings, on 23 and
24 May 1974. The First Committee considered pro
posed article 33 bis contained in document A/
CONF.63/C.l/L.144 at its 22nd and 23rd meetings,
on5 June 1974.

(ii) Consideration
188. At its 6th meeting the Committee established a

Working Group to consider the relationship between
the Convention on Prescription (Limitation) in the
International Sale of Goods and existing and future
conventions containing definitions of the international
sale of goods. Proposed article 33 bis contained in
document A/CONF.63/C.l/L.23, was referred to this
working group.

189. At the 23rd meeting, proposed article 33 bis,
contained in document A/CONF.63/C.l/L.144 (which
had superseded A/CONF.63/C.l/L.23), was rejected
by a vote of 19 to 14.

ARTICLE 34

A. UNCITRAL TEXT

190. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 34
"A Contracting State may declare, at the time of

the deposit of its instrument of ratification or acces
sion, that it will not apply the provisions of this
Convention to actions for annulment of the contract."

B. AMENDMENTS

191. There were no amendments submitted to
article 34.

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings
192. The First Committee considered article 34 at

its 25th meeting, on 6 June 1974.

(ii) Consideration

193. At its 25th meeting the First Committee ap
proved article 34 and referred it to the Drafting Com
mittee.

ARTICLE 35

A. UNCITRAL TEXT

194. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 35

. "Any State may declare, at the time of the deposit
of its instrument of ratification or accession to this
Convention, that it shall not be compelled to apply
the provisions of article 23 of this Convention."

B. AMENDMENTS

195. An amendment was submitted to article 35 by
Pakistan (A/CONF.63/C.l/L.126).

196. The amendment was to the following effect:
Delete this article
[Withdrawn; see paragraph 198 below.]

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

197. The First Committee considered article 35, in
conjunction with article 23, at its 21st meeting, on 5
June 1974.

(ii) Consideration

198. At the 21st meeting the amendment by Paki
stan (A/CONF.63/C.l/L.126) was withdrawn upon
the rejection of the amendment by Pakistan to article
23 (A/CONF.63/C.l/L.125).

NEW ARTICLE 35 A

A. UNCITRAL TEXT

199. The text for a new article 35 A, proposed by
Norway (A/CONF.63/C.l/L.1l8) read as follows:

"Article 35 A

"A Contracting State may declare, at the time of
the deposit of its instrument of ratification or acces
sion to this Convention, that it will apply the provi
sions of the Convention regardless of whether the
seller and buyer have their places of business in
Contracting or non-Contracting States."

B. PROCEEDINGS IN THE FmST COMMITTEE

(i) Meetings

200. The First Committee considered the proposed
new article 35 A at its 25th meeting, on 6 June 1974.

(ii) Consideration

201. At the 25th meeting the representative of Nor
way withdrew his proposal for a new article 35 A (AI
CONF.63/C.l/L.118).
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ARTICLE 36

A. ~CIT~ TEXT

202. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 36

"1. This Convention shall not prevail over con
ventions already entered into or which may be en
tered into, and which contain provisions concerning
limitation of legal proceedings or prescription of
rights in respect of international sales, provided that
the seller and buyer have their places of business in
States parties to such a Convention.

"2. If a party has places of business in more than
one State, or if he has no place of business, the pro-

visions of paragraphs (2) and (3) of article 2 shall
apply."

B. AMENDMENTS

203. There were no amendments submitted to ar-
ticle 36. .

C. PROCEEDINGS IN THE FIRST COMMITTEE

(i) Meetings

204. The First Committee considered article 36 at
its 25th meeting, on 6 June 1974.

(ii) Consideration
205. At its 25th meeting the First Committee ap

proved article 36 and referred it to the Drafting Com
mittee.



---------------------~-------~---_._.._-

78 Part One. Documents of the Conference

ANNEX

Check list of documentation submitted during the Conference to the First Committee
by States participating in the Conference

[In the chronological list which follows, the reference under the heading "Para." is to the
paragraph or paragraphs of this report in which the text of the document may be found.]

Symbol Sponsors Article Para.

A/CONF.63/C.ljL.l Australia 2 and 18 and
3 25

A/CONF.63/C.ljL.2 Norway 3 25
A/CONF.63/C.ljL.3 Denmark 5 36
A/CONF.63/C.ljL.4 Denmark 3 25
A/CONF.63/C.ljL.5 Czechoslovakia 1 10
A/CONF.63/C.1jL.6 Austria 3 25
A/CONF.63/C.1jL.7 Austria 3 25
A/CONF.63/C.1/L.8 Austria 5 36
A/CONF.63/C.1jL.9 Austria 7 46
A/CONF.63/C.1jL.10 Austria 8 51
A/CONF.63/C.1n:11 United Kingdom of Great Britain

and Northern Ireland 10
A/CONF.63/C.1jL.12 United Kingdom of Great Britain

and Northern Ireland 2 18
A/CONF.63/C.1jL.13 United Kingdom of Great Britain

and Northern Ireland 6 41
A/CONF.63/C.ljL.14 United States of America 1 10
A/CONF.63/C.1jL.15 United States of America 2 18
A/CONF.63/C.1jL.16 United States of America 3 25
A/CONF.63/C.ljL.17 United States of America 8 51
A/CONF.63/C.1jL.18 United States of America 9 57 and

63
A/CONF.63/C.1jL.19 United States of America 10 68
A/CONF.63/C.1jL.20 Germany (Federal Republic of) 1 10
A/CONF.63/C.1jL.21 Singapore 1 10
A/CONF.63/C.1 jL.22 France 1 10
A/CONF.63/C.1/L.23 Germany (Federal Republic of) 33 bis 186
A/CONF.63/C.1jL.24 Ukrainian Soviet Socialist

Republic 2 18
A/CONF.63/C.1jL.25 Brazil 1 10
A/CONF.63/C.1jL.26 Kenya 1 10
A/CONF.63/C.1jL.27 India 1 10
A/CONF.63/C.1jL.28 Norway 2 and 18 and

3 25
A/CONF.63/C.1jL.29 Union of Soviet Socialist

Republics 4 31
A/CONF.63/C.1jL.30 Poland 4 31
A/CONF.63/C.1/L.31 Poland 6 41
A/CONF.63/C.1jL.32 Poland 10 68
A/CONF.63/C.1jL.33 Denmark 10 68
A/CONF.63/C.1jL.34 France 1 10
A/CONF.63/C.1jL.35 Philippines 1 10
A/CONF.63/C.ljL.36 Netherlands 1 10
A/CONF.63/C.1/L.37 Union of Soviet Socialist

Republics 10 68
A/CONF.63/C.1jL.38 France 2 18
A/CONF.63/C.1/L.39 Germany (Federal Republic of) 3 25
A/CONF.63/C.1jL.40 Union of Soviet Socialist

Republics 7 46
A/CONF.63/C.1jL.41 Norway and United States

of America 11 bisto 78
17 and 20

A/CONF.63/C.1jL.42 Greece 3 25
A/CONF.63/C.1/L.43 Netherlands 3 25
A/CONF.63/C.1jL.44 Austria 9 57
A/CONF.63/C.1/L.45 Austria 10 68
A/CONF.63/C.1jL.46 Austria 14 94
A/CONF.63/C.1jL.47 Austria 15 99
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Symbol Sponsors Article Para.

A/CONF.63/C.1/L.48 Austria 16 104
A/CONF.63/C.1/L.49 Austria 17 109
A/CONF.63/C.1/L.50 Austria 18 114
A/CONF.63/C.1/L.51 Austria 19 120
A/CONF.63/C.1/L.52 Australia 4 31
A/CONF.63/C.1/L.53 India and Kenya 2 18
A/CONF.63/C.1/L.54 United Kingdom of Great Britain

and Northern Ireland 8 51
A/CONF.63/C.1/L.55* United Kingdom of Great Britain

and Northern Ireland 6 41
A/CONF.63/C.1/L.56 Norway 8 51
A/CONF.63/C.1/L,57 United Kingdom of Great Britain

and Northern Ireland 9 63
A/CONF.63/C.1/L.58 United Kingdom of Great Britain

and Northern Ireland 10 68
A/CONF.63/C.1/L.59 Union of Soviet Socialist

Republics 12 83
A/CONF.63/C.1/L.60 Norway 9 57
A/CONF.63/C.1/L.61 Norway 10 68
A/CONF.63/C.1/L.62 Norway 11 75
A/CONF.63/C.1/L,63 Sweden 9 63
A/CONF.63/C.1/L,64 Sweden 10 68
A/CONF.63/C.1/L,65 Sweden 10 68
A/CONF.63/C.1/L.66 Sweden 10 68
A/CONF.63/C.1/L.67 Sweden 11 75
A/CONF.63/C.1/L.68 Sweden 12 83
A/CONF.63/C.l/L.69 Union of Soviet Socialist

Republics 17 109
A/CONF.63/C.1/L.70** United Kingdom of Great Britain

and Northern Ireland 38
A/CONF.63/C.l/L.71 Hungary 9 57
A/CONF.63/C.1/L.72 Germany (Federal Republic of) 10 68

A/CONF.63/C.l/L.73 Australia 3 25

A/CONF.63/C.l/L.74 Norway 12 83
A/CONF.63/C.1/L.75 Hungary 8 to 10 68

A/CONF.63/C.1/L.76 United Kingdom of Great Britain
and Northern Ireland 16 104

A/CONF.63/C.l/L.77 Norway 15 99
A/CONF.63/C.1/L.78 Union of Soviet Socialist

Republics 13 88
A/CONF.63/C.l/L.79 Netherlands 12 83
A/CONF.63/C.1/L.80 Netherlands 14 94
A/CONF.63/C.1/L.81 Netherlands 15 99
A/CONF.63/C.1/L.82 Netherlands 18 114
A/CONF.63/C.1/L,83 Netherlands 19 120
A/CONF.63/C.1/L.84 Netherlands 20 125

A/CONF.63/C.1/L.85 Union of Soviet Socialist
Republics 16 104

A/CONF.63/C.1/L.86 Mexico 14 94

A/CONF.63/C.1/L.87 United Kingdom of Great Britain
130and Northern Ireland 21

A/CONF.63/C.1/L.88 Hungary 18 114
A/CONF.63/C.1/L,89 Switzerland 12 83

A/CONF.63/C.1/L.90 Norway 16 104

A/CONF.63/C.1/L.91 Germany (Federal Republic of) 19 120

A/CONF.63/C.1/L.92 Germany (Federal Republic of) 18 114

A/CONF.63/C.1/L,93 Switzerland 18 114

A/CONF.63/C.1/L.94/ United States of America 14 94
Rev.1

A/CONF.63/C.1/L,95 Australia 10 68

A/CONF.63/C.1/L,96 Sweden 15 99

A/CONF.63/C.1/L.97 Sweden 16 104

*This document is identical to document A/CONF.63/C.l/L.13.
**This document was considered by the Second Committee.
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Symbol Sponsors Article Para.

A/CONF.63/C.1/L.98 Bulgaria 21 130
A/CONF.63/C.1/L.99 Norway 18 114
A/CONF.63/C.1/L.100 Norway 20 125
A/CONF.63/C.1/L.I0l Norway 21 130
A/CONF.63/C.1/L.102 United Kingdom of Great Britain

and Northern Ireland 20 125
A/CONF.63/C.1/L.103, [Proposal of the working group] 10 71
A/CONF.63/C.1jL.104 United Kingdom of Great Britain

and Northern Ireland and Norway 10 68
A/CONF.63/C.1jL.105 Sweden 17 109
A/CONF.63/C.1jL.106 Sweden 18 114
A/CONF.63/C.1/L.I07 Sweden 19 120
A/CONF.63/C.1/L.108 Union of Soviet Socialist

Republics 18 114
A/CONF.63/C.1jL.109 Union of Soviet Socialist

Republics 19 120
A/CONF.63/C.1/L.I10 Union of Soviet Socialist

Republics 21 130
A/CONF.63/C.1jL.111 Union of Soviet Socialist

Republics 24 151
A/CONF.63/C.ljL.112 Union of Soviet Socialist

Republics 28 170
A/CONF.63/C.1jL.113 Union of Soviet Socialist

Republics 29 175
A/CONF.63/C.1jL.114 Yugoslavia 19 120
A/CONF.63/C.1jL.115 India 21 130
A/CONF.63/C.ljL.l16 Norway 24 151
A/CONF.63/C.l/L.117 Norway 29 175
A/CONF.63/C.1jL.118 Norway 35 A 199
A/CONF.63/C.ljL.119 Sweden 28 170
A/CONF.63/C.1/L.120 Sweden 27 165
A/CONF.63/C.1jL.121 Australia 17 109
A/CONF.63/C.1/L.122 Czechoslovakia 21 130
A/CONF.63/C.1jL.123 Germany (Federal Republic of) 21 130
A/CONF.63/C.1jL.124 Singapore 20 125
A/CONF.63/C.ljL.125 Pakistan 23 146
A/CONF.63/C.1jL.126 Pakistan 35 196
A/CONF.63/C.1jL.127 Singapore 24 151
A/CONF.63/C.1/L.128 Singapore 27 165
A/CONF.63/C.1/L.129 United States of America 21 130
A/CONF.63/C.1/L.130 Norway 22 136
A/CONF.63/C.1/L.131 United States of America 23 146
A/CONF.63/C.1/L.132 United States of America 24 151
A/CONF.63/C.1/L.133 United States of America 25 156
A/CONF.63/C.1jL.134*** United States of America 31 bis
A/CONF.63/C.1/L.135 United Kingdom of Great Britain

and Northern Ireland 29 175
A/CONF.63/C.ljL.136 United States of America 29 175
A/CONF.63/C.1jL.137 United Kingdom of Great Britain

and Northern Ireland 22 136
A/CONF.63/C.1/L.138 Hungary 21 130
A/CONF.63/C.l/L.139 Austria 21 130
A/CONF.63/C. IjL.140 Czechoslovakia 22 136
A/CONF.63/C.1jL.141 Czechoslovakia 22 bis 141
A/CONF.63/C.1jL.142 India 23 146
A/CONF.63/C.l/L.143 United States of America 24 151
A/CONF.63/C.1/L.144 Belgium, France, Ireland,

Germany (Federal Republic
of), Netherlands, and United
Kingdom of Great Britain
and Northern Ireland 33 bis 186

A/CONF.63/C.l/L.145 Colombia 22 136
A/CONF.63/C.1/L.146 Belgium 29 bis 179

...... *This document was reclassified as A/CONF.63/C.2jL.3 by document
A/CONF.63/C.21L.3/Corr.1.
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Symbol Sponsors Article Para.

AjCONF.63jC. IjL.147 Czechoslovakia and United
States of America 22 136

AjCONF.63jC.ljL.148 Ireland 22 136
AjCONF.63jC.ljL.149 Brazil 28
AjCONF.63jC.ljL.150 Austria 29 175
AjCONF.63jC.ljL.151 Belgium 2 18

F. R¥PORT OF THE SECOND COMMITTEE

DocumwntA/CONF.63/12*

I. Introduction

A; SUBMISSION OF THE REPORT

1. By its resolution 2929 (XXVII) of 28 November
1972 the General Assembly decided that an interna
tional conference of plenipotentiaries should be con
vened in 1974 to consider the question of prescription
(limitation) in the international sale of goods, and to
embody the results of its work in an international con
vention and such other instruments as it might deem
appropriate. By its resolution 3104 (XXVIII) of 12
December 1973 the General Assembly decided that the
conference shouldbe convened at United Nations Head
quarters, New York, from 20 May to 14 June 1974.

2. The United Nations Conference on Prescription
(Limitation) in the International Sale of Goods opened
on 20 May 1974 at United Nations Headquarters, New
York. At its second plenary meeting on 21 May 1974
the Conference established two Main Committees, in
accordance with rule 46 of its rules of procedure (-A/
CONF.63/8).

3. At its third plenary meeting the Conference con
sidered item 8 of its agenda, "Organization of work".
The Conference decided te adopt the methods of work
and procedures suggested by the Secretary-General in
document A/CONF.63/3, subject to a later review.
Accordingly, the Second Committee was entrusted with
the consideration of part 11: implementation (articles
30-32) and part IV: final clauses (articles 39-46) of
the draft convention prepared by the United Nations
Commission on International Trade Law (UNCITRAL)
(A/CONF.63/4).

4. At the second meeting of the General Committee
held on 5 June 1974 it was decided that consideration
of draft articles 37 and 38 should be assigned to the
Second Committee.

5. The present document contains the report of the
Second Committee to the Conference on its work re
lating to the draft articles referred to it.

B. ELECTION OF OFFICERS

6. At its second plenary meeting on 21 May 1974,
the Conference unanimously elected Dr. Gyorgy Kampis
(Hungary) as Chairman of the Second Committee. At
its first meeting on 28 May 1974 the Second Commit
tee elected by acclamation Mr. G. C. Parks (Canada)
as Vice-Chairman. At its second meeting on 29 May
1974, Mr. T. I. Adesalu (Nigeria) and Mr. G. S. Raju
(India) were unanimously elected as Vice-Chairmen
of the Second Committee.

• Incorporating document A/CONF.63112/Corr.1.

[Original: English]
[11 June 1974]

C. MEETINGS, ORGANIZATION OF WORK AND
PLAN OF THE REPORT

(i) Meetings

7. The Second Committee held four meetings be
tween 28 May and 7 June 1974.

(ii) Organization of work

8. The Second Committee proceeded mainly by way
of article by article discussion of the draft articles be
fore it and of the amendments, if any, submitted thereto.
After initial consideration of an article and amendments
by the Second Committee and subject to any decisions
taken thereon the article was referred to the Drafting
Committee. In certain instances the Second Committee
only voted on the principle contained in a draft article
or amendment and then referred it to the Drafting Com
mittee for a formulation of a precise text for any such
principle that was approved by the Second Committee.

9. At its fifth plenary meeting on 6 June 1974, the
Conference decided that the Drafting Committee was
to report directly to the plenary of the Conference on
the matters that had been referred to it by both the
First Committee and the Second Committee.

(iii) Plan of the report

10. This report describes the work of the Second
Committee relating to each article before it, in ac
cordance with the following scheme:

(a) Text of UNCITRAL's draft article;
(h) Texts of amendments, if any, with a brief indica

tion of the manner in which they were dealt with;
(c) Proceedings of the Second Committee subdivided

as follows:
(i) Meetings

(ii) Consideration of the article.

11. Consideration by the Second Committee of the
draft articles on Prescription (Limitation) in the
International Sale of Goods

ARTICLE 30

A. UNCITRAL TEXT

11. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 30

"[Subject to the provisions of article 31, each
Contracting State shall take such steps as may be
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necessary under its constitution or law to give the
provisions of Part I of this Convention the force of
law not later than the date of the entry into force
of this Convention in respect of that State.]"

B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings

12. The Second Committee considered article 30 at
its 1st meeting on 28 May 1974.

(ii) Consideration

13. At the same meeting the Second Committee
approved without a vote a proposal by the represent
ative of the USSR that article 30 be deleted.

ARTICLE 31

A. UNCITRAL TEXT

14. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 31

"[In the case of a federal or non-unitary State, the
following provisions shall apply:

"(a) With respect to those articles of this Con
vention that come within the legislative jurisdiction
of the federal authority, the obligations of the federal
Government shall to this extent be the same as those
of Contracting States which are not federal States;

"(b) With respect to those articles of this Con
vention that come within the legislative jurisdiction
of constituent States or provinces which are not,
under the constitutional system of the federation,
bound to take legislative action, the federal Govern
ment .shall bring such articles with a favourable
recommendation to the notice of the appropriate au
thorities of constituent States or provinces at the
earliest possible moment;

"(c) A federal State party to this Convention
shall, at the request of any other Contracting State
transmitted through the Secretary-General of the
United Nations, supply a statement of the law and
practice of the federation and its constituent units in
regard to any particular provision of this Convention,
showing the extent to which effect has been given to
that provision by legislative or other action.]"

B. AMENDMENTS

15. Amendments were submitted to article 31 by
Canada (A/CONF.63/C.2/L.l and L.2) and Australia
(A/CONF.63/C.2/L.4).

16. The amendments were to the following effect:
(a) Canada (A/CONF.63/C.2/L.l):
Submitted as a replacement for the present article 31 :

"Article 31

"If a Contracting State has two or more territorial
units in which, according to its constitution, different
systems of law are applicable in relation to prescrip-.
tion and limitation in the international sale of goods
it may, at the time of signature, ratification or acces
sion, declare that this Convention shall extend to all
its territorial units or only to one or more of them,
and may modify its declaration by submitting another
declaration at any time.

"These declarations shall be notified to the Secre
tary-General of the United Nations and shall state

expressly the territorial units to which the Conven
tion applies."
(b) Canada (A/CONF.63/C.2/L.2):
Article 31 shall read:

"1. If a Contracting State has two or more terri
torial units in which, according to its constitution,
different systems of law are applicable in relation to
this Convention it may, at the time of signature,
ratification or accession, declare that this Convention
shall extend to all its territorial units or only to one
or more of them, and may amend its declaration by
submitting another declaration at any time.

"2. These declarations shall be notified to the
Secretary-General of the United Nations and shall
state expressly the territorial units to which the Con
vention applies.

"3. If a Contracting State described in paragraph
1 of this article makes no declaration at the time of
signature, ratification or accession, the Convention
shall have effect within all territorial units of that
State."
(c) Australia (A/CONF.63/C.2/L.4); subamend

ment to Canadian amendment to article 31 contained
in document A/CONF.63/C.2/L.2:

1. Paragraph 1 of article 31 should read:
"1. In the case of a contracting federal or non

unitary State, it may, at the time of signature, ratifi
cation or accession, declare that the Convention shall
have effect only within one or more territorial units
of the State, and may at any time thereafter declare
that the Convention shall have effect within an addi
tional territorial unit or units of that State."
2. Paragraphs 2 and 3 of article 31 should remain

as in document A/CONF.63/C.2/L.2.

C. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings

17. The Second Committee considered article 31 at
its 1st to 4th meetings on 28, 29 and 30 May and on
7 June 1974.

(ii) Consideration

18. At the 4th meeting the Canadian amendment
in document A/CONF.63/C.2/L.l was withdrawn since
it had been incorporated in a later amendment A/
CONF.63/C.2/L.2. The Australian amendment (AI
CONF.63/C.2/LA) was also Withdrawn.

19. At the same meeting, by 15 votes in favour, 11
against and 2 abstentions the Committee approved the
amendment in A/CONF.63/C.2/L.2. The Second Com
mittee referred the article as amended to the Drafting
Committee with a request that the suggestions made
orally by the representative of Japan be taken into
account.

ARTICLE 31 his

A. PROPOSED NEW ARTICLE

20. The United States submitted a proposal (A/
CONF.63/C.2/L.3)1 for the inclusion of a new
article 31 bis to read as follows:

"Where in this Convention reference is made to
the law of a State and that State has two or more
territorial units in which different systems of law

1 Originally issued as document A/CONF.63/C.1IL.134 and
reclassified by document A/CONF.63/C.2/L.3/Corr.1.
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apply in relation to that matter, such reference shall
be construed to mean the law of the unit appropriate
under the legal system of the State concerned."

B. PROCEEDINGS OF THE SECOND COMMITTEE
Meetings, consideration and decision

21. At its 4th meeting the Second Committee con
sidered the United States proposal for the inclusion of
a new article 31 bis. The Committee voted on the
principle contained in the proposed text. The proposed
new article was approved in principle by 10 votes in
favour, 3 against and 11 abstentions.

22. During the course of the Committee's consider
ation of that proposal drafting changes were suggested
by the representatives of France and Iraq, The former
suggested that the word "appropriate" before the
phrase "under the legal system of the State concerned"
should be replaced by the word "indicated". The latter
suggested the following wording for article 31 bis:

"Where in this Convention reference is made to
the law of a State and that State has two or more
territorial units in which different systems of law
apply, such reference shall be construed to mean
the law as determined by the legal system of the
State concerned."
23. The Second Committee referred the article and

the suggested drafting changes to the Drafting Com
mittee.

ARTICLE 32

A. UNCITRAL TEXT

24. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 32

"Each Contracting State shall apply the provisions
of this Convention to contracts concluded on or after
the date of the entry into force of this Convention
in respect of that State."

B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings

25. The Second Committee considered article 31
at its 1st meeting on 28 May 1974.

(ii) Consideration

26. The Second Committee approved without a vote
article 32 subject to a revision of the text by the Draft
ing Committee.

ARTICLE 37

A. UNCITRALTEXT

27. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 37

"No reservation other than those made in accord
ance with articles 33 to 35> shall be permitted."

B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings

28. The Second Committee considered article 37 at
its 4th meeting on 7 June 1974.

(ii) Consideration

29. The Committee took no decision on this article.
It was decided that a final decision on the article would
be left to the plenary of the Conference. .

ARTICLE 38

A. UNCITRAL TEXT

30. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 38

"1. Declarations made under articles 33 to 35 of
this Convention shall be addressed to the Secretary
General of the United Nations. They shall take effect
[three months] after the date of their receipt by the
Secretary-General or, if at the end of this period
this Convention has not yet entered into force in
respect of the State concerned, at the date of such
entry into force.

"2. Any State which had made a declaration un
der articles 33 to 35 of this Convention may with
draw it at any time by a notification addressed to
the Secretary-General of the United Nations. Such
withdrawal shall take effect [three months] after the
receipt of the notification by the Secretary-General.
In the case of a declaration made under paragraph
(l) of article 33 of this Convention, such with
drawal shall also render inoperative, as from the
date when the withdrawal takes effect, any recip
rocal declaration made by another State under that
paragraph."

B. AMENDMENTS

31. An amendment was submitted to article 38 by
the United Kingdom (A/CONF.63/C.1/L.70).

32. The amendment was to the following effect:
The two paragraphs of article 38 shall begin as

follows:
" 1. Declarations made under articles 31 A and

33 to 35 of this Convention shall be ...
"2. Any State which has made a declaration un

der articles 31 A and 33 to 35 of this Convention
may withdraw ...".

C. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings

33. The Second Committee considered article 38 at
its 4th meeting on 7 June 1974.

(ii) Consideration

34. At the 4th meeting the United Kingdom amend
ment to A/CONF.63/C.1/L.70 was withdrawn. The
Committee then discussed the text as proposed by
UNCITRAL. The Committee approved changes sug
gested by the Executive Secretary of the Conference
which would bring the article in conformity with ar
ticles 34 and 35. The representative of Japan proposed
orally that the three-month period tentatively inserted
in paragraphs 1 and 2 of the article should be deleted
and replaced by a six-month period. The proposal was
approved by 23 votes in favour, none against and 2
abstentions. The Committee approved in principle the
following text for article 38:

"1. Declarations made under articles 33 to 35
of this Convention shall be addressed to the Secre-
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tary-General of the United Nations. Declarations
under article 33 shall take effect six months after
the date of their receipt by the Secretary-General
or, if at the end of this period this Convention has
not yet entered into force in respect of the State
concerned, at the date of such entry into force.

"2. Any State which has made a declaration un
der articles 33 to 35 of this Convention may with
draw it at any time by a notification addressed to
the Secretary-General of the United Nations. Such
withdrawal shall take effect six months after the
date of the receipt of the notification by the Secre
tary-General. In the case of a declaration made
under paragraph (1) of article 33 of this Conven
tion, such withdrawal shall also render inoperative,
as from the date when the withdrawal takes effect,
any reciprocal declaration made by another State
under that paragraph."
35. A drafting suggestion orally made by the rep

resentative of the United Kingdom read as follows:
"1. Declarations made under this Convention

shall be addressed to the Secretary-General of the
United Nations. Declarations made under article 34
or article 35 shall take effect simultaneously with the
instrument of ratification or accession concerned.
Other declarations shall take effect six months after
the date of their receipt.

"2. Any State which has made a declaration un
der this Convention may withdraw it" . . . etc. (as
in the UNCITRAL text).
36. The article and the drafting suggestion pro

posed by the representative of the United Kingdom
were referred to the Drafting Committee.

ARTICLE 39

A. UNCITRAL TEXT

37. The text of the United Nations Commission on
International Trade Law provided as follows;

"Article 39
"[Signature]

"This Convention shall be open until [ ]
for signature by [ ].

B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings
38. The Second Committee considered article 39

at its 1st meeting on 28 May 1974.

(ii) Consideration
39. After a statement by the Executive Secretary

of the Conference the Chairman proposed a text for
article 39. The text, which was approved without a
vote, read as follows:

"This Convention shall. be open for signature by
all States until 31 December 1975 at United Nations
Headquarters in New York."

ARTICLE 40

A. UNCITRAL TEXT

40. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 40
"[Ratification]

"This Convention is subject to ratification. The in
struments of ratification shall be deposited with the
Secretary-General of the United Nations."

B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings
41. The Second Committee considered article 40

at its 1st meeting on 28 May 1974.

(ii) Consideration
42. The Committee approved without a vote the

Chairman's proposal that article 40 be adopted as
drafted.

ARTICLE 41

A. UNCITRAL TEXT

43. The text of the United Nations Conference on
International Trade Law provided as follows:

"Article 41
"[Accession]

"This Convention shall remain open for accession
by any State belonging to any of the categories men
tioned in article 3. The instruments of accession shall
be deposited with the Secretary-General of the United
Nations."

B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings
44. The Second Committee considered article 41 at

its 1st meeting on 28 May 1974.

(ii) Consideration
45. After a statement by the Executive Secretary

of the Conference the Chairman proposed a text for
article 41. The text, which was approved without a
vote, read as follows:

"This Convention shall remain open for accession
by any State. The instrument of accession shall be
deposited with the Secretary-General of the United
Nations."

ARTICLE 42

A. UNCITRAL TEXT

46. The text of the United Nations Commision on
International Trade Law provided as follows:

"Article 42
"[Entry into force]

"1. This Convention shall enter into force [six
months] after the date of the deposit of the
[ ] instrument of ratification or accession.

"2. For each State ratifying or acceding to this
Convention after the deposit of the [ ] in
strument of ratification or accession, this Conven
tion shall enter into force [six months] after the date
of the deposit of its instrument of ratification or ac
cession."
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B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings
47. The Second Committee considered article 42 at

its 1st meeting on 28 May 1974.

(H) Consideration
48. The Committee unanimously approved the fol

lowing text for article 42:
"1. This Convention shall enter into force six

months after the date of the deposit of the tenth
instrument of ratification or accession.

"2. For each State ratifying or acceding to this
Convention after the deposit of the tenth instrument
of ratification or accession, this Convention shall enter
into force six months after the date of the deposit of
its instrument of ratification or accession."

ARTICLE 43

A. ~CITFU\L TEXT

49. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 43
"[Denunciation]

"1. Any Contracting State may denounce this
Convention by notifying the Secretary-General of
the United Nations to that effect.

"2. The denunciation shall take effect [12 months]
after receipt of the notification by the Secretary
General of the United Nations."

B. PROCEEDINGS INTHE SECOND COMMITTEE

(i) Meetings
50. The Second Committee considered article 43 at

its 1st meeting on 28 May 1974.

(H) Consideration
51. The Committee approved without a vote the

Chairman's proposal that the brackets in paragraph 2
be deleted and that article 43 be adopted as drafted.

ARTICLE 44

A. ~CITRAL TEXT

52. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 44
"[Declaration on territorial application]

"Alternative A
"1. Any State may, at the time of the deposit of

its instrument of ratification or accession or at any
time thereafter, declare, by means of a notification
addressed to the Secretary-General of the United Na
tions, that this Convention shall be applicable to all
or any of the territories for whose international re
lations it is responsible. Such a declaration shall take
effect [six months] after the date of receipt of the
notification by the Secretary-General of the United
Nations, or, if at the end of that period this Con
vention has not yet come into force, from the date
of its entry into force.

"2. Any Contracting State which has made a
declaration pursuant to paragraph (1) of this article
may, in accordance with article 43 .denounce this
Convention in respect of all or any of the territories
concerned.

"Alternative B
"This Convention shall apply to all non-metropoli

tan territories for the international relations of which
any Party is responsible except where the previous
consent of such a territory is required by the Con
stitution of the Party or of the territory concerned,
or required by custom. In such a case, the Party shall
endeavour to secure the needed consent of the ter
ritory within the shortest period possible and, when
the consent is obtained, the Party shall notify the
Secretary-General. This Convention shall apply to
the territory or territories named in such a notifi
cation from the date of its receipt by the Secretary
General. In those cases where the previous consent
of the non-metropolitan territory is not required, the
Party concerned shall, at the time of signature, rati
fication or accession, declare the non-metropolitan
territory or territories to which this Convention ap
plies."

B. PROCEEDINGS IN THE SECOND COMMITTEE
(i) Meetings

53. The Second Committee considered article 44 at
its 1st meeting on 28 May 1974.

(H) Consideration
54. The Committee voted on a motion by the repre

sentative of Australia to adjourn the debate on article
44. The result of the vote was 11 in favour, and 11
against; the motion was rejected. The Committee then
proceeded to vote on a motion by the representative
of the USSR that article 44 be deleted. The Committee
decided to delete the article by 16 votes to 4, with 9
abstentions.

ARTICLE 45

A. ~CITRAL TEXT

55. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 45
"[Notifications]

"The Secretary-General of the United Nations shall
notify the Signatory and Acceding States of:

" (a) The declarations and notifications made in
accordance with article 38;

"(b) The ratifications and accessions deposited in
accordance with articles 40 and 41 ;

"(c) The dates on which this Convention will
come into force in accordance with article 42;

" (d) The denunciations received in accordance
with article 43;

"( e) The notifications received in accordance with
article 44."

B. PROCEEDINGS IN THE SECOND COMMITTEE
(i) Meetings

56. The Second Committee considered article 45 at
its 1st meeting on 28 May 1974.
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(ii) Consideration
5? The Committee heard a statement by the Ex

ecutive Secretary of the Conference. The Committee
approved without a vote the Chairman's proposal that
article 45 be deleted.

ARTICLE 46

A. UNCITRAL TEXT

58. The text of the United Nations Commission on
International Trade Law provided as follows:

"Article 46
"[Deposit of the original]

"The original of this Convention, of which the
Chinese, English, French, Russian and Spanish texts

are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

"IN WITNESS WHEREOF the undersigned, being
duly authorized thereto by their respective Govern
ments, have signed the present Convention.

"DONE at [place], [date]."

B. PROCEEDINGS IN THE SECOND COMMITTEE

(i) Meetings
59. The Second Committee considered article 46 at

its 2nd meeting on 29 May 1974.

(ii) Consideration
60. The Committee approved without voting a pro

posal by the Chairman that the article be adopted as
drafted.
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G. DRAFr PROVISIONS APPROVED BY THE DRAFrING COMMI'ITEE

Document .A./CONF.63/7

Convention on the Limitation Period in the
International Sale of Goods*

PART I. SUBSTANTIVE PROVISIONS

SPHERE OF APPLICATION

Article. 1
1. This Convention shall determine when claims of

a buyer and a seller against eaoh other arising from a
contract of international sale of goods or relating to
its breach, termination or invalidity can no longer be
exercised by reason of the expiration of a period of
time. Such period of time is hereinafter referred to as
"the limitation period".

2. This Convention shall not affect a particular
time-limit within which one party is required, .as a
condition for the acquisition or exercise of his claim
to give notice to the other party or perform any act
other than the institution of legal proceedings.

3. In this Convention:
(a) "Buyer", "seller" and "party", mean persons

who buy or sell, or agree to buy or sell, goods, and
the successors to and assigns of their rights or obliga
tions under the contract of sale;

(b) "Creditor" means a party who asserts a claim,
whether or not such a claim is for a sum of money;

(c) "Debtor" means a party against whom a credi
tor asserts a claim;

(d) "Breach of contract" means the failure of a
party to perform the contract or any performance not
in conformity with the contract;

(e) "Legal proceedings" includes judicial, arbitral
and administrative proceedings;

(f) "Person" includes corporation, company, part
nership, association or entity, whether private or pub
lie, which can sue or be sued;

(g) "Writing" includes telegram and telex;
(h) "Year" means a year according to the Gregorian

calendar.

* For identification of the relationship of the draft articles to
the provisions in the Convention on the Limitation Period in
the International Sale of Goods, see the comparative table that
appears in part 111 of this volume.

Article 2
For the purposes of tbis Convention:
(a) A contract of sale of goods shall be considered

international if, at the time of the conclusion of the
contract, the buyer and the seller have their places
of, business in different States;

(b) The fact that the parties have their places of
business in different States shall be disregarded when
ever this fact does not appear either from the contract
or from any dealings between, or from information dis
closed by, the parties at any time before or at the
conclusion of the contract;

(c) Where a party to a contract of sale of goods
has places of business in more than one State, the
place of business shall be that which has the closest
relationship to the contract and its performance, hav
ing regard to the circumstances. known to or contem
plated by the parties at the time of the conclusion
of the contract;

(d) Where a party does not have a place of busi
ness, reference shall be made to his habitual residence;

(e) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration.

Article 3
1. This Convention shall apply only if, at the time

of the conclusion of the contract, the places of business
of the parties to a contract of international sale of goods
are in Contracting States.

2. Unless this Convention provides otherwise, it
shall apply irrespective of the law which would other
wise be applicable by virtue of the rules of private
international law.

3. This Convention shall not apply when the par
ties have expressly excluded its application.

Article 4
This Convention shall not apply to sales:
(a) Of goods bought for personal, fami1lJ' or- house

hold use;
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(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, nego-

tiable instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.

Article 5
This Convention shall not apply to claims based

upon:
(a) Death of, or personal injury to, any person;
(b) Nuclear damage caused by the goods sold;
( c) A lien, mortgage or other security interest in

property;
(d) A judgement or award made in legal proceed

ings;
(e) A document on which direct enforcement or

execution can be obtained in accordance with the law
of the place where such enforcement or execution is
sought;

(f) A bill of exchange, cheque or promissory note.

Article 6
1. This Convention shall not apply to .contracts in

which the preponderant part of the obligations of the
seller consists in the supply of labour or other services.

2. Contracts for the supply of goods to be manu
factured or produced shall be considered to be sales,
unless the party who orders the goods undertakes to
supply a substantial part of the materials necessary

.for such manufacture or production.

Article 7
In the interpretation and .application of the provi

sions of this Convention, regard shall be had to its
international character and to the need to promote
uniformity.

THE DURATION AND COMMENCEMENT OF
THE LIMITATION PERIOD

Article 8
The limitation period shall be four years.

Article 9
1. Subject to the provisions of articles 10, 11 and

12 the Iimitation period shall commence on the date
on which the claim accrues.

2. The commencement of the limitation period shall
not be postponed by:

(a) A requirement that the party be given a notice
as described in paragraph 2 of article 1, or

(b) A provision in an arbitration agreement to the
effect that no right shall aris~ until an arbitration
award has been made.

Article 10
1. A claim arising from a breach of contract shaM

accrue on the date on wlrlch such breach occurs.
2. A claim arising from a defect or other lack of

conformity shall accrue on the date on which the goods
are actually handed over to, or their tender is refused
by, the buyer. [When the transaction to which the
contract relates involves the carriage of goods from
one State to another, the actual handing over of the

goods shall not be deemed to have taken place until
the carrier, to whom the seller transmitted the goods
for shipment, has actually handed them over to the
buyer or to a subpurchaser.]

3. A claim based on fraud committed before or at
the time of the conclusion of the contract or during
its performance shall accrue on the date on which the
fraud was or reasonably could have been discovered.

Article 11
If the seller has given an express undertaking relat

ing to the goods which is stated to have effect for a
certain period of time, whether expressed in terms of
a specific period of time or otherwise, the limitation
period in respect of any claim arising from the under
taking shall commence on the date on which the buyer
notifies the seller of the fact on which the claim is
based, but not later than on the date of the expiration
of the period of the undertaking.

Article 12
1. If, in circumstances provided for by the law ap

plicable to the contract, one party is entitled to declare
the contract terminated before the time for performance
is due, and exercises this right, the limitation period in
respect of a claim based on any such circumstances
shall commence on the date on which the declaration
is made to the other party. If the contract is not de
clared to be terminated before performance becomes
due, the limitation period shall commence on the date
on which performance is due.

2. The .limitation period in respect of a claim aris
ing out of a breach by one party of a contract for the
delivery of or payment for goods by instalments shall,
in relation to each separate instalment, commence on
the date on which the particular breach occurs. If,
under the law applicable to the contract, one party is
entitled to declare the contract terminated by reason
of such breach, and exercises this right, the limitation
period in respect of all relevant instalments shall com
mence on the date on which the declaration is made to
the other party.

CESSATION AND EXTENSION OF THE
LIMITATION PERIOD

Article'13
The limitation period shall cease to run when the

creditor performs any act which, under the law of the
court where the proceedings are instituted, is. recog
nized as commencing judicial proceedings against the
debtor or as asserting his claim in such proceedings
already instituted against the debtor, for the purpose
of obtaining satisfaction orrecognition of his claim.

Article 14
1. Where the parties have agreed to submit to arbi

tration, the limitation period shall cease to run when
either party commences arbitral proceedings in the
manner provided for in the arbitration agreement or
by the law applicable to such proceedings.

2. In the absence of any such provision, arbitral
proceedings shall be deemed to commence on the date
on which a request that the claim in dispute be referred
to arbitration is delivered at the habitual residence or
place of business of the other party or, if he has no
such residence or place of business, then at his last
known residence or place of .business.
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Article 15
In any legal proceedings other than those mentioned

in articles 13 and 14, including legal proceedings com
menced upon the occurrence of:

(a) the death or incapacity of the debtor,
(b) the bankruptcy or any state of insolvency af

fecting the whole of the property of the debtor, or
(c) the dissolution or liquidation ofa corporation,

company, partnership, association or entity when it is
the debtor,
the limitation period shall cease to run when the
creditor asserts his claim in such proceedings for the
purpose of obtaining satisfaction or recognition of the
claim, subject to the law governing the proceedings.

Article 16
[For the purposes of articles 13, 14 and 15, any act

performed by way of counterclaim shall be deemed
to have been performed on the same date as the act
performed in relation to the claim against which the
counterclaim is raised, provided .that both the claim
and the counterclaim relate to the same contract or
to several contracts concluded in the course of the
same transaction.]

Article 17
1. Where a claim has been asserted in legal pro

ceedings within the limitation period in accordance
with articles 13, 14, 15 or [16], but such legal pro
ceedings have ended without a decision binding on
the merits of the claim, the limitation period shall be
deemed to have continued to run.

2. If, at the time such legal proceedings ended, the
limitation period has expired or has less than one year
to run, the creditor shall be entitled to a period of one
year from the date on which the ilegal proceedings
ended.

Article 18
1. Where a creditor has asserted his claim in legal

proceedings within the limitation period in accordance
with articles 13, 14, 15 or [16], which have resulted in
a decision binding on the merits of his claim in one
Contracting State, and where, under the applicable law,
he is not precluded by this decision from asserting his
original claim in legal proceedings in another Con
tracting State, a new limitation period in respect of
this claim shall commence on the date of the decision.

2. If recognitionor execution of a decision ren
dered on the merits in one Contracting State is refused
in another Contracting State, the limitation period in
respect of the creditor's original claim shall be deemed
not to have ceased running by virtue of articles 13, 14,
15 or 16, but the creditor shall be entitled to a period
of one year from the date of the refusal if the limita
tion period has expired or has less than one year to run.

Article 19
1. Where legal proceedings have been commenced

against one debtor, the limitation period' prescribed in
this Convention shall cease to run against any other
party jointly and severally liable with the debtor, pro
vided that the creditor informs such party in writing
within that period that the proceedings have been
commenced.

2. Where legal proceedings have been commenced
by a subpurchaser against the buyer, the limitation

period prescribed in this Convention shall cease to
run in relation to the buyer's claim over against the
seller, if the buyer informs the seller in writing within
that period that the proceedings have been commenced.

3. In the circumstances mentioned in this article,
the creditor or the buyer must institute legal proceed
ings against the party jointly and severally liable or
against the seller, either within the limitation period
otherwise provided by this Convention or within one
year from the date on which the legal proceedings re
ferred to in paragraphs (l) and (2) of this article
ended, whichever is the later.

Article 20
Where the creditor performs, in the State in which

the debtor has his place of business and before the
expiration of the limitation period, any act, other than
the acts described in articles 13, 14, 15 and 16, which
under the law of that State has the effect of recom
mencing a limitation period, a new limitation period of
four years shall commence on the date prescribed by
that law, Provided that the total duration of the limi
tation period thus exendedshall not exceed eight years
from the date on which it commenced to run in accord
ance with articles 9, 10, 11 and 12.

Article 21
1. Where the debtor,befor~ the expiration of tbe

Iimitatiouperiod, acknowledges in writing his obliga
tion to the creditor, a new limitation period of four
years. shall commence to run from the date of such
acknowledgement.

2. Payment of interest or partial performance of
an obligation by the debtor shall have the same effect
as an acknowledgement under paragraph(l) of this
article if it can reasonably be inferred from such pay
ment or performance that the debtor acknowledges that
obligation.

Article 22
Where; as a result of a circumstance which is beyond

the control of the creditor and which he could neither
avoid nor overcome, the creditor has been prevented
from causing the limitation period to cease to run,
the limitation period shall be extended so as. not to
expire before the expiration of one year from the
date on which the relevant circumstance ceased to
exist. However, the total duration of the limitation
period thus extended shall not exceed eight years from
the date on which it commenced to run under articles
9, 10, 11 and 12.

MODIFICATION OF THE LIMITATION PERIOP
BY THE PARTIES .

Article23
1. The limitation period cannot be modified or

affected by any declaration or agreement between the
parties, except in the cases provided for in paragraph
(2) of this article.

2. The debtor may at any time during the running
of the limitation period extend the period by a declara
tion in writing to the creditor. This declaration may be
renewed. However, the total duration of the limitation
period thus extended shall not exceed eight years from
the date on which it commenced to run.under articles 9,
10, 11 and 12.
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3. The provisions of this article shall not affect the
validity of a clause in the contract of sale which stipu
lates that arbitral proceedings shall be commenced
within a shorter period of limitation than that pre
scribed by this Convention, provided that such clause
is valid under the law applicable to the contract of
sale.

GENERAL LIMIT OF THE LIMITATION PERIOD

Article 24

Notwithstanding the provisions of this Convention,
a limitation period shall in any event expire not later
than 10 years from the date on which it commenced
to run under articles 9, 10, 11 and 12 of this Con
vention.

CoNSEQUENCES OF THE EXPIRATION OF THE
LIMITATION PERIOD

Article 25

Expiration of the limitation period shall be taken
into consideration in any legal proceedings only if in
voked by a party to such proceedings.

Article 26

1. Subject to the provisions of paragraph (2) of
this article and of article 25, no claim shall be recog
nized or enforced in any legal proceedings commenced
after the expiration of the limitation period.

[2. Notwithstanding the expiration of the limitation
period, one party may rely on his claim as a defence,
counterclaim or set-off against any claim asserted by
the other party, provided that:

(a ) Both claims relate to the same contract or to
several contracts concluded in the course of the same
transaction; or

(b) The claim could have been relied on as a defence,
counterclaim or set-off before the expiration of the
limitation period.]

Article 27

Where the debtor performs his obligation after the
expiration of the limitation period, he shall not on
that ground be entitled in any way to claim restitution
even if he did not know at the time when he performed
his obligation that the limitation period had expired.

Article 28

The expiration of the limitation period with respect
to a principal debt shall have the same effect with
respect to an obligation to pay interest on that debt.

CALCULATION OF THE PERIOD

Article 29

1. The limitation period shall be calculated in such
a way that it shall expire at the end of the day which
corresponds to the date on which the period com
menced to run. If there is no such corresponding date,
the period shall expire at the end of the last day of
the last month of the limitation period.

2. The limitation period shall be calculated by ref
erence to the date of the place where the legal proceed
ings are instituted.

Article 30
Where the last day of the limitation period falls on

an official holiday or other dies non juridicus precluding
the appropriate legal action in the jurisdiction where
the creditor institutes legal proceedings or asserts a
claim as envisaged in articles 13, 14 or 15, the limita
tion period shall be extended so as not to expire until
the end of the first day following that official holiday
or dies non juridicus on which such proceedings could
be instituted or on which such a claim could be asserted
in that jurisdiction.

INTERNATIONAL EFFECT

Article 31
The acts and circumstances referred to in articles 13,

14, 15, 16, 17, 19 and 20 which have taken place in
one Contracting State shall have effect for the pur
poses of this Convention in another Contracting State,
provided that the creditor has taken all reasonable
steps to ensure that the debtor is informed of the rele
vant act or circumstances as soon a.s possible.

PART 11. IMPLEMENTATION

Article 32
1. If a Contracting State has two or more terri

torial unitsin which, according to its constitution, dif
ferent systems of law are applicable in relation to the
matters dealt with in this Convention, it may, at the
time of signature, ratification or accession, declare
that this Convention shall extend to all its territorial
units or only to one or more of them, and may amend
its declaration by submitting another declaration at
any time.

2. These declarations shall be notified to the Secre
tary-General of the United Nations and shall state ex
pressly the territorial units to which the Convention
applies.

3. If a Contracting State described in paragraph (1)
of this article makes no declaration at the time of sig
nature, ratification or accession, the Convention shall
have effect within all territorial units of that. State.

Article 33
Where in this Convention reference is made to the

law of a State in which different systems of law apply,
such reference shall be construed to mean the law of
the particular legal system concerned.

Article 34
Each Contracting State shall apply the provrsrons

of this Convention to contracts concluded on or after
the date of the entry into force of this Convention.

PART Ill. DECLARATIONS AND
RESERVATIONS

Article 35
Two or more Contracting States may at any time de

clare that contracts of sale between a seller having a
place of business in one of these States and a buyer
having a place of business in another of these States
shall not be governed by this Convention, because they
apply to the matters governed by this Convention the
same or closely related legal rules.
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Article 36

A Contracting State may declare, at the time of the
deposit of its instrument of ratification or accession,
that it will not apply the provisions of this Convention
to actions for annulment of the contract.

Article 37

Any State may declare, at the time of the deposit of
its instrument of ratification or accession, that it shall
not be compelled to apply the provisions of article 25
of this Convention.

Article 38

This Convention shall not prevail over conventions
already entered into or which may be entered into, and
which contain provisions concerning the matters cov
ered by this Convention, provided that the seller and
buyer have their places of business in States parties to
such a convention.

Article 39

[No reservation other than those made in accord
ance with articles 35, 36 and 37 shall be permitted.]

Article 40

1. Declarations made under this Convention shall
be addressed to the Secretary-General of the United
Nations and shall take effect simultaneously with the
entry of this Convention into force in respect of the
State concerned, except declarations made thereafter.
The, latter declarations shall take effect on the first day
of the month following the expiration of six months
after the. date of their receipt by the Secretary-General
of the United Nations.

2. Any State which has made a declaration under
this Convention may withdraw it at any time by a
notification addressed to the Secretary-General of the
United Nations. Such withdrawal shall take effect on
the first day of the month following the expiration of
six months after the date of the receipt of the notifica
tion by the Secretary-General of the United Nations.
In the case of a declaration made under article 35 of
this Convention, such withdrawal shall also render
inoperative, as from the date on which the withdrawal
takes effect, any reciprocal declaration made by another
State under that article,

PART IV. FINAL CLAUSES

Article 41

This Convention shall be open until 31 December
1975 for signature by all States at the Headquarters of
the United Nations.

Article 42

This Convention is subject to ratification. The in
struments of ratification shall be deposited with the
Secretary-General of the United Nations.

Article 43

This Convention shall remain open for accession by
any State. The instruments of accession shall be de
posited with the Secretary-General of the United
Nations.

Article 44

1. This Convention shall enter into force on the
first day of the month following the expiration of six
months after the date of the deposit of the tenth instru
ment of ratification or accession.

2. For each State ratifying or acceding to this Con
vention after the deposit of the tenth instrument of
ratification or accession, this Convention shall enter
into force on the first day of the month following the
expiration of six months' after the date of the deposit
of its instrument of ratification or accession.

Article 45

1. Any Contracting State may denounce this Con
vention by notifying the Secretary-General of the
United Nations to that effect.

2. The' denunciation shall take effect on the first
day of the month following the expiration of 12 months
after receipt of the notification by the Secretary-General
of the United Nations.

Article 46

The original of this Convention, of which the Chinese,
English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the Secretary-General
of the United Nations.

H. PROPOSALS AND AMENDMENTS SUBMITrED TO THE
PLENARY CONFERENCE

Belgium, France, Germany (Federal Republic of), Ireland, Netherlands
and United Kingdom of Great Britain and Northern Ireland: proposal
for replacement for article 2, paragraph I

Document A./CONF.63/L.l
[Original: French]

[7 June 1974]

Article 2, paragraph 1, should read:

"1. This Convention shall apply to contracts of international sale of
goods when, at the time of the conclusion of the contract, the seller and the
buyer have their places of business in different Contracting States."
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Netherlands: amendment to article 2, paragraph 1

Document A/CONF.63/L.2

[Original: English/French]
[10 June 1974]

Paragraph 1 of article 2 shall read:
"1. For the purposes of this Convention, a contract of sale of goods

shall be considered international if the contract has been entered into by
parties whose places of business are in the territories of different States, in
each of the following cases:

"(a) Where the contract involves the sale of goods which are at the
time of the conclusion of the contract in the course of carriage or will be
carried from the territory of one State to the territory of another;

"(b) Where the acts constituting the offer and the acceptance have
been effected in the territories of different States;

" (c) Where delivery of the goods is to be made in the territory of
a State other than that within whose territory the acts constituting the offer
and the acceptance have been effected."
If this proposal is accepted, it would be desirable to insert somewhere in

the Convention the following provisions:
"The provision of article 2, paragraph 1, of this Convention shall be

replaced by the definition of a contract of international sale of goods in
the Convention on the International Sale of Goods to be concluded under
the auspices of the United Nations, one year after that Convention shall
have entered into force in respect of ... States."

Belgium, France, Germany (Federal Republic of), Ireland and Netherlands:
proposal for a new article 33 bis

Document A/CONF.63 /L.3
[Original: English]

[10 June 1974]

"[1.] Any State may, at the time of the deposit of its instrument of
ratification or accession, declare that it shall apply this Convention exclusively
to contracts of international sale of goods as defined in the Conventionrelat
ing to a Uniform Law on the International Sale of Goods signed at The
Hague on 1 July 1964.

"[2. Such declaration shall cease to be effective one year after a new
Convention on the International Sale of Goods, concluded under the auspices
of the United Nations, shall have entered into force in respect of 20 States.]"

Austria: amendment to article 4 (a)

Document A/CONF.63/L.4
[Original: French]

[10 June 1974]
1. Delete subparagraph (a).
2. Subsidiary proposal, if subparagraph (a) is not deleted:

"(a) Of goods of a kind and in a quantity ordinarily bought by an
individual for personal, family or. household use, unless the fact that the
goods are bought for a different use appears from the contract or from any
dealings between, or from information disclosed by the parties at any time
before or at the conclusion of the contract;"
(Restoration of the text of the draft Convention.)

Austria:' amendment to article 8

Document A/CONF.63/L.5
[Original: French]

[10 June 1974]
Article 8 should read:

"The limitation period shall be four years. However, for claims based
on a defect or other lack of conformity of "the goods, the limitation period shall
be two years."
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Austria: amendment to article 18

Document A./CONF.63/L.6
[Original: French]

[10 June1974]

Delete paragraph 2.

Austria: amendment to article 19

Document A./CONF.63/L.7
[Original: FrenchJ

[10 June 1974]

Delete the article.

Austria: amendment to article 21, paragraph 1

Document A./CONF.63/L.8
[Original: French]

[10 June 1974]

Delete, in paragraph 1, the words "in writing".

Austria: amendment to article 26, paragraph 2

Document A./CONF.63/L.9
[Original: French]
[10 June 1974]

For paragraph 2, the text of the draft Convention should be restored, namely:
"2. Notwithstanding the expiration of the limitation period, one party

may rely on his claim as a defence or for the purpose of set-off against a
claim asserted by the other party, provided that in the latter case this may
only be done:

"(a) If both claims relate to a contract or contracts concluded in the
course of the same transaction; or

"(b) If the claims could have been set-off at any time before the date
on which the limitation period expired."

Austria: amendment to article 3

Document A./CONF.63/L.I0
[Original: French]

[10 June 1974]

Delete paragraph 1.

Belgium, Germany (Federal Republic of) : amendment to article 3,
paragraph 3

Document A./CONF.63/L.ll
[Original: English/French]

[10 June 1974]

Add the following second sentence to paragraph 3:
"The parties are deemed to have expressly excluded this Convention when

they have chosen the law of a non-Contracting State as applicable to their
contract."
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Austria: amendment to article 11, paragraph 2

Document A/CONF.63/L.12
[Original: French]

[10 June 1974]

Restore, for paragraph 2, the text of the draft Convention:
"2. If the seller gives an express undertaking relating to the goods,

which is stated to have effect for a certain period of time. whether expressed
in terms of a specific period of time or otherwise, the limitation period, in
respect of any claim arising from the undertaking, shall commence on the
date on which the buyer discovers or ought to discover the fact on which the
claim is based, but not later than on the date of the expiration of the period
of the undertaking."

Sweden: amendment to article 18

Document A/CONF.63/L.13
[Original: English]

[10 June 1974]

The text as adopted by the First Committee as a result of Swedish proposal
(A/CONF.63/C.1/L.97) should be retained, i.e. the word "Contracting" before
"State" should be deleted in paragraphs 1 and 2 in the Draft. From the text of
the Working Group (A/CONF.63/4) as weIl as from the Commentary made by
the Secretariat (A/CN.9/73, paragraph 5 under article 16), clearly follows that
by inserting the word "Contracting", the Drafting Group has entered upon a
matter of substance.

Austria, Belgium, France, Germany (Federal Republic of), Netherlands
and Sweden: proposal for a new article 18

Document A/CONF.63/L.14

[Original: English/French]
[10 June 1974]

"1. Where the parties, before the expiration of the limitation period,
enter into negotiations and where at the.time the negotiations ended the limita
tion period would have expired or have less than one year to run, the creditor
shall be entitled to a period of one year from the date on which the negotia
tions ended.

"2. For the purposes of the preceding paragraph negotiations shall be
deemed to have ended at the date when the debtor made his latest offer for
settlement of the dispute or finally rejected the claim."

Sweden: amendment to article 21

Document A/CONF.63/L.15
[Original.· English]

[10 June 1974]
In paragraph 1. delete the words "in writing".

Sweden: amendment to article 31

Document A/CONF.63/L.16

Add as a new paragraph 2.

"2. The same shall apply to.acts which have taken place in a non-Con
tracting State provided that the debtor has agreed to legal proceedings in
that State."
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Norway: amendments to articles 9,10 and 11

Document A./CONF.63/L.17
[Original: English]

[10 June 1974]
Article 9 shall read:

"1. Subject to the provisions of articles 10 and 11~ the limitation period
shall commence on the date on which the claim accrues. The commencement
shall not be postponed by a requirement that a party be given a notice as
described in article 1, paragraph 2. [The same shall apply to a provision in
an arbitration agreement that no right shall arise until an arbitral award has
been made.]

"2. A claim arising from a breach of contract accrues on the date on
which such breach occurs.

"3. A claim arising from a defect or other lack of conformity shall
accrue on the date on which the goods are actually handed over to the buyer
or their. tender is refused by him. [Where the contract involves carriage of
the goods from one State to another, the decisive time shall be the date on
which they have actually been handed over to the buyer or a subpurchaser at
any place of destination indicated or accepted by the buyer.]

"4. A claim based on fraud committed before or at the time of the
conclusion of the contract, or during its performance, shall accrue on the
date on which the fraud is or reasonably could be discovered."
New article 10 shall read as present article 11.
Make the consequential renumbering of the subsequent articles (i.e. back to

the original numbers in the UNCITRAL draft).

Norway: amendment to article 18, paragraphs 1 and 2

Document A./CONF.63/L.18*
[Original: English]

[10 June 1974]

If article 18 is retained, the words "Contracting State" in paragraph 1 shall
be substituted by: "Contracting or Non-Contracting State" and later on in the
paragraph by "another State".

Paragraph 2 should read as follows:
"2. If recognition or execution of a decision rendered on the merits

in one State is sought in another State within any time-limit prescribed by the
law applicable, but recognition or execution is refused" the limitation period
in respect of the creditor's original claim shall be deemed not to have ceased
running by virtue of articles 12, 13 or 14. If the limitation period at the
time of refusal has expired or has less than one year to run, the creditor shall
be entitled to an additional period of one year from the date of the refusal,
for the purpose of obtaining satisfaction or recognition of his claim in such
other State."
[The original purpose of this article was to give the creditor the benefit of

an additional period, in particular when the first proceedings have been instituted
in a Non-Contracting State. That purpose has now been destroyed, and the pro
vision seems with the present wording to constitute an unnecessary complication.
Under the present system, it would be better to rely on articles 31.. 24 and 26,
paragraph 1, without the complication introduced by article 18.]

* Incorporating document A/CONF.63/L.18/Corr.1.

Norway: amendments to articles 20, 22 and 23

Document A./CONF.63/L.19
[Original: English]

[10 June 1974]
Article 20

Delete the last sentence beginningwith: "provided that".
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Article 22

Delete the last sentence beginning with: "However, the total duration".

Article 23

Delete the last sentence beginning with: "However, the total duration".
Commentary: One should simplify the system by deleting the passages referred

to supra, which seem to constitute unnecessary complications besides the over-all
maximum 10 years period in articles 24 and 26, paragraph 1.

Norway: amendment to article 26, paragraph 2

Document A./CONF.63/L.20

[Original: English]
[10 Iune 1974]

In paragraph 2 delete the word "counterclaim" in the initial passage and
in subparagraph (b). Compare article 16, with which the present paragraph 2
ofarticle 26 is incompatible.

Paragraph 20f article 26 should then read:
"Notwithstanding the expiration of the limitation period, one party may

rely on his clainias a defence or for the purpose of set-off against a claim
asserted by the other party, provided that in the latter case this may only
be done:

" (a) If both "claims relate to the same contract or to several contracts
concluded in the course of the sametransaetion; or

"(b) If the -claims could have been set-off at any time before the expira
tion of the limitation period."

Hungary: amendment to article 20

Document A./CONF.63/L.21

Delete this article.

Australia: amendment to article 11

Document A./CONF.63/L.22

[Original: English]
[11 lune 1974]

[Original: English]
[11 lune 1974]

In the last phrase insert the word "otherwise" between the words "but" and
"not" with the final clause reading: "butotherwise not later than on the date of the
expiration of the period of the undertaking."

United States of America: amendment to article 19, paragraph 3

Document A./CONF.63/L.23*
[Original: English]

[11 lune 1974]
Substitute the following for the present text of paragraph 3:

"3. Where the legal proceedings referred to in paragraphs 1 and 2
have ended, the limitation period in respect of the claim of the creditor or
the buyer against the party jointly and severally liable or against the seller
shall be deemed not to have ceased running by virtue of articles 13, 14, 15,
or 16, but the creditor or the buyer shall be entitled to an additional year
from the date on which the legal proceedings ended, if at that time the
limitation period had expired or had less than one year to run."

• Incorporating document A/CONF.63/L.23/Cott.1.
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Belgium: amendment to article 7

Document A./CONF.63/L.24
[Original: French]

[11 June 1974]

Article 7 should read as follows:
"In the interpretation and application of the provisions of this Conven

tion, regard shall be had,in view of its international character, to the need
to promote uniformity."

Singapore: amendment to article 10, paragraph 2

Document A/CONF.63/L.25
[Original: English]

[11 June 1974]

Paragraph 2 of article 10 shall read:
"2. A claim arising from a defect or other lack of conformity shall

accrue on the date on which the goods are, actually handed over to, or their
tender is refused by, the buyer or a subpurchaser."

France and Norway: amendment to article 24

Document A/CONF.63/L.26
[Original: English]

[11 June 1974]

Article 24 shall read:
"Notwithstanding the provisions of articles 17 to 23 and 31 of this

Convention, a Iimitation period shall in any event expire not later than
10 years from the date on which it commenced to run under articles 9 to 12
of this Convention."

Norway: amendment to article 33

Document A/CONF.63/L.27
[Original: English]

[11 June 1974]

Article 33 shall read:
"Where in this Convention reference is made to a State in which dif

ferent systems of law apply, such reference shall be construed to mean the
territorial unit concerned."

United Kingdom of Great Britain and Northern Ireland proposal for
a new article 38 bis

Document A./CONF.63/L.28
[Original: English]

[11 June 1974]

"1. A Contracting State which is a party to an existing convention relating
to the international sale of goods may declare, at the time of the deposit of
its instrument of ratification or accession, that it will apply this Convention
exclusively to contracts of international sale of goods as defined in such existing
convention.

"2. Such declaration shall cease to be effective on the first day of the
month following the expiration of twelve months after a new convention on
the international sale of goods, concluded under the auspices of the United
Nations" shall have entered into force."
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United States of America: amendment to article 26, paragraph 1

Document A./CONF.63/L.29

[Original: English]
[12 June 1974]

The United States proposes the restoration of a provision adopted by the
Committee. This is to be achieved by substituting the following for the present
text of paragraph 1 of article 26:

"1. Subject to the provisions of paragraph 2 of this article and of
article 25, no claim shall be recognized or enforced in legal proceedings
commenced either after the expiration of the limitation period or after the
expiration of 10 years from the date of commencement of the limitation
period under articles 9, 10, 11 and 12."



FINAL ACT OF THE UNITED NATIONS CONFERENCE ON PRESCRIPTION (LIMITATION)
IN THE INTERNATIONAL SALE OF GOODS

(Document A./CONF.63/14)*

1. The General Assembly of the United Nations,
having considered chapter 11 of the report of the
United Nations Commission on International Trade
Law on the work of its fifth session in 1972, which
contained a draft Convention on Prescription (Limita
tion) in the International Sale of Goods, decided, by
its resolution 2929 (XXVII) of 28 November 1972,1
that an international conference of plenipotentiaries
should be convened in 1974 to consider the question
of prescription (limitation) in the international sale of
goods and to embody the results of its work in an
international convention and such other instruments as
it might deem appropriate. Subsequently, the General
Assembly, by its resolution 3104 (XXVIII) of 12 De
cember 1973, requested the Secretary-General to con
vene the Conference at United Nations Headquarters,
New York, from 20 May to 14 June 1974.

2. The United Nations Conference on Prescription
(Limitation) in the International Sale of Goods was
held at United Nations Headquarters, New York, from
20 May to 14 June 1974.

3. Sixty-six States were represented at the Con
ference. as follows: Algeria, Australia, Austria, Bar
bados, Belgium, Brazil, Bulgaria, Byelorussian Soviet
Socialist Republic, Canada, Chile, Colombia" Costa
Rica, Cuba, Cyprus, Czechoslovakia, Democratic Peo
ple's Republic of Korea, Denmark, Ecuador, Egypt,
El Salvador, Finland, France" German Democratic
Republic, Germany (Federal Republic of), Ghana,
Greece, Guatemala, Guyana, Holy See, Hungary, India,
Indonesia, Iran, Iraq, Ireland, Japan, Kenya, Mali,'
Mexico, Mongolia, Morocco, Netherlands, Nicaragua,
Nigeria, Norway, Pakistan, Philippines, Poland, Qatar,
Republic of Viet-Nam" Sierra Leone, Singapore, Spain,
Sweden, Switzerland, Syrian Arab Republic, Thailand,
Ukrainian Soviet Socialist Republic, Union of Soviet
Socialist Republics, United Arab Emirates, United
Kingdom of Great Britain and Northern Ireland, United
Republic of Cameroon, United Republic of Tanzania,
United States of America, Yugoslavia and Zaire.

4. Three States, Madagascar, Peru and Romania"
sent observers to the Conference.

5. The General Assembly requested the Secretary
General to invite interested specialized agencies and
international organizations, and the United Nations
Council for Namibia, to attend the Conference as ob
servers. The Council of Europe, the International
Chamber of Commerce, the Hague Conference on
Private International Law and the United Nations Coun
cil for Namibia sent observers.

6. The Conference elected Mr. Jorge Barrera Graf
(Mexico) as President.

* Incorporating document A/CONF.63/14/Corr.1.
1 See Official Records of the General Assembly. Twenty

seventh Session, Supplement No. 17. (Reproduced in the present
volume under the symbol A/CONF.63/4.)

7. The Conference elected as Vice-Presidents the
representatives of the following States: Algeria, Aus
tralia, Belgium, Brazil, Chile, Cyprus, Denmark,
France" Germany (Federal Republic of) ,. Ghana,
Guyana, India, Japan, Kenya, Nigeria, Philippines,
Poland, Singapore, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland,
United States of America and Zaire.

8. The following Committees were set up by the
Conference:

General Committee

Chairman: The President of the Conference
Members: The President and Vice-Presidents of the

Conference,and the Chairmen of the First and Second
Committees

First Committee

Chairman: Mr. Mohsen Chafik (Egypt)
Vice-Chairmen: Mr. Nehemias Gueiros (Brazil),

Mr. L. H. Khoo (Singapore), Mr. Elias A. Krispis
(Greece)

Rapporteur: Mr. Ludvik Kopac (Czechoslovakia)

Second Committee

Chairman: Mr. Gyorgy Kampis (Hungary)
Vice-Chairmen: Mr. T. I. Adesalu (Nigeria), Mr. G.

C. Parks (Canada), Mr. G. S. Raju (India)

Drafting Committee

Chairman: Mr. Anthony G. Guest (United Kingdom)
Members: Austria, Brazil, Czechoslovakia, France,

India, Mexico, Nigeria, Norway, the Philippines, Sin
gapore, the Union of Soviet Socialist Republics, the
United Kingdom of Great Britain and Northern Ireland,
the United Republic of Tanzania" the United States of
America and Zaire
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ference, referred to the Conference as the basis for its
consideration of prescription (limitation) in the inter
national sale of goods, the draft Convention contained
in chapter II of the report of the United Nations Com
mission on International Trade Law on the work of its
fifth session, together with the commentary thereon
(A/CONF.63/5) and the analytical compilation of
comments and proposals by Governments and interested
international organizations (A/CONF.63/6 and Add.1
and 2).

11. The Conference initially assigned parts I and III
of the draft Convention to the First Committee, and
parts 11 and IV to the Second Committee. Subsequently
it reallocated articles 37 and 38 to the Second Com
mittee. A working group composed of Belgium, Ghana,
Mexico, Singapore and the Union of Soviet Socialist
Republics was entrusted with the preparation of the
preamble, the Final Act and the resolutions.

12. On the basis of the deliberations recorded in
the records of the Conference (A/CONF.63/SR.1 to
10) and the records of the First Committee
(A/CONF.63/C.l/SR.l to 25), its report (A/CONF.
63/9 and Add.1 to 8), the records of the Second Com
mittee (A/CONF.63/C.2/SR.1 to 4) and its report
(A/CONF.63/12), the Conference drew up the Con
vention on the Limitation Period in the International
Sale of Goods.

13. That Convention was adopted by the Confer
ence on 12 June 1974:, and opened for signature on
14 June 1974 until 31 December 1975, in accordance
with its provisions, at United Nations Headquarters in

New York. The Convention was also opened for acces
sion in accordance with its provisions.

14. The Convention is deposited with the Secretary
General of the United Nations.

15. The Conference also adopted the following
resolution, which is annexed to this Final Act: "Tribute
to the United Nations Commission on International
Trade Law".

IN WITNESS WHEREOF the representatives have signed
this Final Act.

DONE at United Nations Headquarters, New York,
this fourteenth of June, one thousand nine hundred
and seventy-four, in a single copy in the Chinese,
English, French, Russian and Spanish languages, each
text being equally authentic.

ANNEX

Tribute to the United Nations Commission on International
Trade Law

The United Nations Conference on Prescription (Limita
tion) in the International Sale of Goods,

Having adopted the Convention on the Limitation Period
in the International Sale of Goods on 'the basis of a draft
convention prepared by the United Nations Commission OD
International Trade Law,

Resolves to express its deep gratitude to the United Nations
Commission on International Trade Law for its outstanding
contribution to the unification and harmonization of the law
of the international sale of goods.



CONVENTION ON THE LIMITATION PERIOD
IN THE INTERNATIONAL SALE OF GOODS

(Document A./CONF.63/15)

The Stases Parties to the present Convention,
Considering that international trade is an important

factor in the promotion of friendly relations amongst
States,

Believing that the adoption of uniform rules govern
ing the limitation period in the international sale of
goods would facilitate the development of world trade.

Have agreed as follows:

PART I. SUBSTANTIVE PROVISIONS

SPHERE OF APPLICATION

Article 1

1. This Convention shall determine when claims
of a buyer and a seller against each other arising from
a contract of international sale of 'goods-or relating to
its breach, termination or invalidity can no longer be
exercised by reason of the expiration of a period of
time. Such period of time is hereinafter referred to as
"the limitation period".

2. This Convention shall not affect a particular time
limit within which one party is required, as a condition
for the acquisition or exercise of his claim, to give
notice to the other party or perform any act other than
the institution of legal proceedings.

3. In this Convention:
(a) "Buyer", "seller" and "party" mean persons

who buy or sell, or agree to buy or sell, goods, and the
successors to and assigns of their rights or obligations
under the contract of sale;

(b) "Creditor" means a party who asserts a claim,
whether or not such a claim is for a sum of money;

(c) "Debtor" means a party against whom a cre
ditor asserts a claim;

(d) "Breach of contract" means the failure of a
party to perform the contract or any performance not
inconformity with the contract;

(e) "Legal proceedings" includes judicial, arbitral
and administrative proceedings;

(I) "Person" includes corporation, company, part
nership, association, or entity, whether private or pub
lic, which can sue or be sued;

(g) ''Writing'' includes telegram and telex;
(h) "Year" means a year according to the Gre

gorian calendar.

Article 2

For the purposes of this Convention:
(a) A contract of sale of goods shall be considered

international if, at the time of the conclusion of the con
tract, the buyer and the seller have their places of
business in different States; .

(b) The fact that the parties have their places of
business in different States shall be disregarded when
ever this fact does not appear either from the contract
or from any dealings between, or from information
disclosed by, the parties at any time before or at the
conclusion of the contract;

(c) Where. a party toa contract of sale of goods
has places of business in more than one State, the
place of business shall be that which has the clos.est
relationship to the contract and its performance, having
regard to the circumstan~esknown to or co?templated
by the parties at the time of the conclusion of the
contract;

(d) Where a party does not have a place of business,
reference shall be made to his habitual residence;

(e) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration.

Article 3

1. This Convention shall apply only if, at the time
of the conclusion of the contract, the places of business
of the parties to a contract of intemational sale of
goods are in Contracting States.

2. Unless this Convention provides otherwise, it
shall apply irrespective of the law which would other
wise be applicable by virtue of the rules of private
international law.

3. This Convention shall not apply when the parties
have expressly excluded its application.

Article 4

This .Convention shall not apply to sales:
(a) Of goods bought for personal, family or house-

hold use;
(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, nego-

tiable instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.

Article 5

This Convention shall not apply to claims based
upon:

(a) Death of, or personal injury to, any person;
(b) Nuclear damage caused by the goods sold;
(c) A lien, mortgage or other security interest in

property;
(d) A judgement or award made in legal proceed

ings;
(e) A document on which direct enforcement or

execution can be obtained in accordance with the law
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of the place where such enforcement or execution is
sought;

(I) A bill of exchange, cheque or promissory note.

Article 6
1. This Convention shall not apply to contracts in

which the preponderant part of the obligations of the
seller consists in the supply of labour or other services.

2. Contracts for the supply of goods to be manu
factured or produced shall. be considered to be sales,
unless the party who orders the goods undertakes to
supply a substantial part of the materials necessary for
such manufacture or production.

Article 7

In the interpretation and application of the provisions
of this Convention, regard shall be had to its inter
national character and to the need to promote uni
formity.

THE DURATION AND COMMENCEMENT OF' THE
LIMITATION PERIOD

Article 8

The limitation period shall be four years.

Article 9

1. Subject to the provisions of articles 10, 11 and
12 the. limitation period shall commence on the date
on which the claim accrues.

2. The commencement of theIimitation period shall
not be postponed by: '

(a) A requirement that the party be given a notice
as described in paragraph 2 of article 1, or

(b) A provision in an arbitration agreement that
no right shall arise until an arbitration award has been
made.

Article 10
1. A claim arising from a breach of contract shall

accrue on the date on which such breach occurs.
2. A claim arising from a defect or other lack of

conformity shall accrue on the date on which the goods
are actually handed over to, or their tender is refused
by, the buyer.

3. A claim based on fraud committed before or at
the time of the conclusion of the contract or during
its performance shall accrue on the date on which the
fraud was or reasonably could have been discovered.

Article 11
If the seller has given an express undertaking relating

to the goods which is stated to have effect for a certain
period of time" whether expressed in terms of a spe~

cific period of time or otherwise, the limitation period
in respect of any claim arising from the undertaking
shall commence on the date on which the.buyer notifies
the seller of the fact on which the claim is based, but
not later than on the date of the expiration of the
period of the undertaking.

Article 12
1. If, in circumstances provided for by the law

applicable to the contract, one party is entitled to declare
the contract. terminated before the time for perform
ance is due, and exercises this right, the limitation
period in respect ofa claim based on any such cir-

cumstances shall. commence on the date on which the
declaration is made to the other party. If the contract
is not declared to be terminated before performance
becomes due, the limitation' period shall commence on
the date on which performance is due.

2. The limitation period in respect of a claim arising
out of a breach by one party of a contract for the
delivery of or payment for goods by instalments shall,
in relation to each separate instalment, commence on
the date on which the particular breach occurs. If,
under the law applicable to the contract, one party is
entitled to declare the contract terminated by reason of
such breach, and exercises this right, the limitation
period in respect of all relevant instalments shall com
mence on the date on which the declaration is made
to the other party.

CESSATION AND EXTENSION OF THE
LIMITATION PERIOD

Article 13

The limitation period shall cease to run when the
creditor performs any act which" under the law of the
court where the proceedings are instituted, is recog
nized as commencing judicial proceedings against the
debtor or as asserting his claim in such proceedings
already instituted. against the debtor, .for the purpose of
obtaining satisfaction 01[' recognition of his claim.

Article 14

1. Where the parties have' agreed to submit to
arbitration, the limitation period shall. cease to run
when either party commences arbitral proceedings in
the manner provided for in the arbitration agreement
or by the Jaw applicable to such proceedings.

2. In the absence of any such provision, arbitral
proceedings shall be deemed to commence on the date
on which a request that the claim in dispute be referred
to arbitration is delivered at the habitual residence or
place of business of the other party or, if he has no
such .residence or place of business, then at his last
known residence or place. of business.

Article 15

In any legal proceedings other than those mentioned
in articles 13 and 14, including legal proceedings corn
menced upon the' occurrence of;

(a) The death or incapacity of the debtor,
(b) The bankruptcy or any- state of insolvency

affecting the whole of the property of the debtor, or
(c) The dissolution or liquidation of a corporation,

company, partnership, association or entity when it is
the debtor,
the limitation period shall cease to run when the cred
itor asserts his claim in such proceedings for the pur
pose of obtaining satisfaction or recognition of the
claim, subject to the law governing the proceedings.

Article 16
For the purposes of articles 13, 14 and 15, any act

performed by way of counterclaim shall be deemed to
have been performed on the same date as the act per
formed in relation to the claim against which the
counterclaim is raised, provided that both the claim
and the counterclaim relate to the same contract or to
several contracts concluded in the course of the same
transaction.
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Article 22

1. The limitation period cannot be modified or
affected by any declaration or agreement between the
parties, except in the. cases provided for in para
graph (2) of this article.

2. The debtor may at any time during the running
of the limitation period extend the period by a declara
tion in writing to the creditor. This declaration may
be renewed.

3. The provisions of this article shall not affect the
validity of a clause in the contract of sale which
stipulates that arbitral proceedings shall be commenced
within a shorter period of limitation than that pre
scribed by this Convention, provided that such clause
is valid under the Iaw applicable to the contract of
sale.

GENERAL LIMIT. OF THE LIMITATION PERIOD

Article 23
Notwithstanding the provisions of this Convention,

a limitation period shall in any event expire not later
than 10 years from the date on which it commenced
to run under articles 9, 10, 11 and 12 of this
Convention.

CoNSEQUENCES OF.THE EXPIRATION
OF THE LIMITATION PERIOD

Article 24

Expiration of the limitation period shall be taken
into consideration in any legal proceedings only if
invoked by a party to such proceedings.

Article 25

1. Subject to the provsions of paragraph (2) of this
article and of article 24, no claim shall be recognized
or enforced in any legal proceedings commenced after
the expiration of the limitation period.

2. Notwithstanding the expiration of the limitation
period, one partyxnay rely on his claim as a defence
or for the purpose of set-off against a claim asserted
by the other party. provided that in the latter case this
may only be done:

(a) If both claims relate to the same contract or
to several contracts concluded in the course of the
same transaction; or

(b) If the claims could have been set-off at any
time before the expiration of the limitation period.

Article 26

Where the debtor performs his obligation after the
expiration of the limitation period, he shall not on
that ground be entitled in any way to claim restitution
even if he did not know at the time when he per
formed his obligation that the limitation period had
expired.

Article 27

The expiration of the limitation period with respect
to a principal debt shall have the same effect with
respect to an obligation to pay interest on that debt.
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CALCULATION OF THE PERIOD

Article 28
1. The limitation period shall be calculated in such

a way that it shall expire at the end of the day which
corresponds to the date on which the period commenced
to run. If there is no such corresponding date, the
period shall expire at the end of the last day of the last
month of the limitation period.

2. The limitation period shall be calculated by
reference to the date of the place where the legal pro
ceedings are instituted.

Article 29
Where the last day of the limitation period falls on

an official holiday or other dies non juridicus precluding
the appropriate legal action in the jurisdiction where
the creditor institutes legal proceedings or asserts a
claim as envisaged in articles 13, 14 or 15 the limita
tion period shall be extended so as not to expire until
the end of the first day following that official holiday
or dies non juridicus on which such proceedings could
be instituted or on which such a claim could be as
serted in that jurisdiction.

INTERNATIONAL EFFECT

Article 30
The acts and circumstances referred to in articles 13

through 19 which have taken place in one Contracting
State shall have effect for the purposes of this Conven
tion in anothet Contracting State, provided that the
creditor has taken all reasonable steps to ensure that
the debtor is informed of the relevant act or circum
stances as soon as possible.

PART 11. IMPLEMENTATION

Article 31
1. If a Contracting State has two or more terri

torial units in which, according to its constitntion, dif
ferent systems of law are applicable in relation to the
matters dealt within this Convention, it may, at the
time of signature, ratification or accession, de<;lare that
this Convention shall extend to all its. territorial units
or only to one or more of them, and may amend its
declaration by submitting another declaration at any
time.

2. These declarations shall be notified to the
Secretary-General of the United Nations and shall
state expressly the territorial units to which the Con-
vention applies. .

3. If a Contracting State described in paragraph ( 1)
of this article makes no declaration at the time of
signature, ratification or accession, the Convention shall
have effect within all territorial units of that State.

Article 32
Where in this Convention reference is made to the

law of a State in which different systems of law apply,
such reference shall be construed to mean the law of
the particular legal system concerned.

Article 33
Each Contracting State shall apply the provisions

of this Convention to contracts concluded on or after
the date of the entry into force of this Convention.

PART ITl. DECLARATIONS AND
RESERVATIONS

Article 34
Two or more Contracting States may at any time

declare that contracts of sale between a seller having
a place of business in one of these States and a buyer
having a place of. business in another of these States
shall not be governed by this Convention, because. they
apply to the matters governed by this Convention the
same or closely related legal rules.

Article 35
A Contracting State may declare, at the time of the

deposit of its instrument of ratification or accession,
that it will not apply the provisions of this Convention
to actions for annulment of the contract.

Article 36
Any State may declare, at the time of the deposit

of its instrument of ratification or accession, that it
shall not be compelled to apply the provisions of
article 24 of this Convention.

Article 37
This Convention shall not prevail over conventions

already entered into or which maybe entered into, and
which contain provisions concerning the matters covered
by this Convention, provided that the seller and buyer
have their places of business in States parties to such a
convention.

Article 38
1. A Contracting State which is a party to an existing

convention relating to the international sale of goods
may declare, at the time of the deposit of its instrument
of ratification or accession, that it will apply this Con
vention exclusively to contracts of international sale of
goods as defined in such existing convention.

2. Such declaration shall cease to be effective on
the first day.of the month fol1owingthe expiration of
12 months after a new convention on the international
sale of goods, concluded under the auspices of the
United Nations, shall have entered into force..

Article 39
No reservation other than those made in accordance

with articles 34, 35, 36 and 38 shall be permitted.

Article 40
1. Declarations made under this Convention shall

be addressed to the Secretary-General of the. United
Nations and shall take effect simultaneously with the
entry of this Convention into force in respect of the
State concerned, except declarations made thereafter.
The latter declarations shall take effect on the first day
of the month following the expiration of six months
after the date of their receipt by the Secretary-General
of the United Nations.

2. Any State which has made a declaration under
this Convention may withdraw it at any time by a
notification addressed to the Secretary-General of the
United Nations. Such withdrawal shall take effect on
the first day of the month following the expiration of
six months after the date of the receipt of the notification
by the Secretary-General of the United Nations. In
the case of a declaration made under article 34 of this
Convention, such withdrawal shall also render inopera-
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tive, as from the date on which the withdrawal takes
effect, any reciprocal declaration made by another
State under that article.

PART IV. FINAL CLAUSES

Article 41
This Convention shall be open until 31 December

1975 for signature by all States at the Headquarters
of the United Nations.

Article 42
This Convention is subject to ratification. The instru

ments of ratification shall be deposited with the Sec
retary-General of the United Nations.

Article 43
This Convention shall remain open for accession

by any State. The instruments of accession shall be
deposited with the Secretary-General of the United
Nations.

Article 44
1. This Convention shall enter into force on the

first day of the month following the expiration of six

months after the date of the deposit of the tenth instru
ment of ratification or accession.

2. For each State ratifying or acceding to this
Convention after the deposit of the tenth instrument
of ratification or accession, this Convention shall enter
into force on the first day of the month following the
expiration of six months after the date of the deposit
of its instrument of ratification or accession.

Article 45

1. Any Contracting State may denounce this Con
vention by notifying the Secretary-General of the
United Nations to that effect.

2. The denunciation shall take effect on the first
day of the month following the expiration of 12 months
after receipt of the notification by the Secretary-Gen
eral of the United Nations.

Article 46

The original of this Convention, of which the
Chinese, English, French, Russian ~nd SI?anish texts
are equally authentic, shall be deposited With the Sec
retary-General of the United Nations.
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AGENDA ITEM 1

Opening of the Conference

1. The ACTING PRESIDENT, speaking on behalf
of the Secretary-General, declared open the United Na
tions Conference on Prescription (Limitation) in the
International Sale of Goods and welcomed all repre
sentatives and observers who were present.

2. The Conference, convened in accordance with
General Assembly resolutions 2929 (XXVII) and 3104
(XXVIII), was a landmark in the legal history of the
United Nations, since it was the first Conference con
vened as the result of the work of the United Nations
Commission on International Trade Law (UNCITRAL).
Its success could provide an important impetus for
further work on the unification of law in the field of
international trade.

SUMMARY RECORDS OF THE PLENARY MEETINGS

1st plenary meeting

Monday, 20 May 1974, at 3.35 p.m.

Acting President: Mr. SLOAN
(Director, General Legal Division, Officeof Legal Affairs,

representing the Secretary-General).

A/CONF.63/SR,1

staleness of evidence necessary for the fair adjudication
of claims and from the uncertainty that might result
from delayed settlement of disputed claims.

5. Equally troublesome was the uncertainty of national
rules and the difficulty of applying such rules to inter
national commercial.relationships, especially since mer
chants and lawyers would often be unfamiliar with the
implication of the general concepts and with the tech
niques of interpretation used in a foreign legal system.
Perhaps even more serious was the uncertainty as to
which national laws applied to an international sales
transaction. Apart from the customary problems of
choice of law, problems of prescription-or limitation
-presented a special difficulty of characterization or
qualification: some legal systems considered the rules
in question "substantive" and therefore had to decide
which law was applicable; other systems considered
them part of the "procedural" rules of the forum; still

3. Uniform rules in other significant areas of interna- other systems followed a combination of the two ap-
tional trade law were in an advanced stage of prepara- proaches.
tion by UNCITRAL. They included the basic substan-
tive rules applicable to the international sale of goods; 6. Those were some of the considerations that had
rules on the responsibility of ocean carriers for cargo led UNCITRAL to include the topic in its priority pro-
under bills of lading; and uniform rules for bills of ex- gramme of work, and to press the preparation of the
change and promissory notes used for international draft Convention to an early conclusion. The formula-
payments. Indeed, success at the current decisive and tion of uniform rules could make a significant contri-
formative stage of United Nations activity in the uni- bution to the prevention of misunderstanding and dis-
fication of international trade law could provide en- pute in international legal relationships, and to the
couragement and impetus for the work ahead and also further development of international trade.
could set a pattern for the future conferences in the
field of private law relating to international trade which 7. UNCITRAL had now completed seven sessions,
were now envisaged. and observers had been greatly impressed by the high

level of representation and the degree of expert knowl-
4. The draft Convention (A/CONF.63/4), the first edge and industry of its members. The working methods
completed by UNCITRAL, dealt with a narrow but adopted by the Commission had included the delegation
particularly difficult and troublesome aspect of the legal of initial drafting to representative cross-sections of the
relationships arising from the international sale of goods Commission, called working groups, and the draft Con-
-the transaction that was basic to international trade. vention on Prescription was the outcome of three
National rules governing the prescription of rights and sessions of intensive effort by the Working Group on
the limitation of actions varied widely, as to both sub- Time-Limits and Limitations (Prescription). Studies on
stance and approach. Surveys had disclosed limitation various aspects of the problem had been prepared, ana-
periods as short as six months and as long as 30 years. lysed and circulated in advance of each session. The
However, the extremely short periods were considered proceedings of the Working Group had benefited not
inappropriate for international transactions, in view of only from the competence of its members but also from
the time that might be required for international nego- the active participation of observers for other States
tiation and for the institution of legal proceedings in a members of UNCITRAL and for international orga-
foreign and possibly distant country; the extremely long nizations with special expertise in that field. In Sep-
periods were also considered inappropriate, since they tember 1970, following the completion of a preliminary
failed to provide essential protection from the loss or draft, a questionnaire had been circulated to Govern-
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ments and to interested international organizations.'
The questionnaire had transmitted the preliminary draft
and had requested information and guidance with re
spect to the length of the period of prescription and re
lated matters. It had also solicited general comments
on whether the provisions of the preliminary draft were
well adapted to the circumstances and needs applicable
to the international sale of goods. An analysis of the
numerous replies had been used by the Working Group
in completing its final draft.
8. Before the fifth session of UNCIlRAL, a draft
Convention, completed by the Working Group on Time
Limits and Limitations (Prescriptions)" and a detailed
commentarys-i-rnost of which had been devoted to an
intensive review, article by article, of the draft Conven
tion-had been circulated to members of UNCITRAL,
and UNCIlRAL had approved a revised text which
had been embodied in its report to the General As
sembly on the work of its fifth session (see A/CONF.
63/4).
9. The deliberations in UNCITRAL had reflected a gen
eral sense of urgency for completion of the project, and
had also illustrated the spirit of accommodation and com
promise that had always characterized the Commission's
work. All decisions on the draft Convention had been
achieved by consensus; the members of the Commission
representing various legal systems, had not pressed for
the inclusion of the rules of law with which they were
familiar, their paramount objective being to secure
agreement on uniform rules that would replace the
widely divergent approaches under national law.
10. In December 1972 the draft Convention, as ap
proved by the Commission, and the accompanying com-

1 See Yearbook of the United Nations Commission on Inter
national Trade Law, vol. 11: 1971 (United Nations publication,
Sales No. E.72.V.4), p. 87, document A/CN.9/50, annexes I
and Ill.

2 Ibid., vol. Ill: 1972 (United Nations publication, Sales
No. E.73.V.6), p, 110, document A/CN.9170, annex 1.

»tu«, p. 115, document A/CN.9173.

mentary, had been transmitted by the Secretary-Gen
eral to Governments and interested international or
ganizations, together with a request for comments and
proposals. An analytical compilation of the comments
and proposals received was set forth in document A/
CONF.63/6 and Add.I and 2, while document A/
CONF.63/5 contained a commentary on the draft Con
vention.
11. On behalf of the Secretary-General, he wished
the participants in the Conference every success in the
important task of finalizing the Convention, and as
sured them that the Secretariat was ready to assist in
every way possible. He understood that it was the
general wish that the election of the President of the
Conference should be deferred until consultations had
been held among the various regional groups.

AGENDA ITEM 8

Organization of work

12. Mr. WATTLES (Executive Secretary of the Con
ference) drew attention to rule 3 of the provisional rules
of procedure (A/CONF.63/2 and Corr.1 and 2), con
cerning the submission of credentials. He also empha
sized that the Conference had a very heavy programme
of work and that time was short. With regard to the
draft Convention itself, he urged delegations to submit
their amendments, if any, as soon as possible, particu
larly those relating to the opening articles. If Govern
ments wished the texts of amendments they had already
submitted, as reproduced in document A/CONF.63/6
and Add.l and 2, to be discussed and voted on, they
should inform the Secretariat so that the appropriate
steps could be taken.
13. Since, during part of the Conference, meetings
of more than one Committee would be held simulta
neously, delegations should make the necessary ar
rangements to be adequately represented.

The meeting rose at 4 p.m.

2nd plenary meeting
Tuesday, 21 May 1974, at 10.30 a.m,

Acting President: Mr. SLOAN
(Director, General Legal Division).

President: Mr. BARRERA GRAF {Mexico).

A/CONF.63/SR.2

AGENDA ITEM 2

Election of the President

1. Mr. GUEIROS (Brazil), speaking on behalf of the
group of Latin American States, nominated Mr. Bar
rera Graf (Mexico) for the post of President of the
Conference. Mr. Barrera Graf was a professor of
commercial law in his country and a member of the
Governing Council of the International Institute for
the Unification of Private Law (UNIDROIT). He
represented Mexico in the United Nations Commission
on International Trade Law (UNCITRAL), serving as
Chairman of the Commission at its fifth session and
of its Working Group on the International Sale of

Goods. He was President of the Law Commission in
Mexico, where he had never ceased to practise law. He
therefore seemed to be perfectly qualified to preside
over the Conference.
2. Mr. LEBEDEV (Union of Soviet Socialist Repub
lics), Mr. SUMULONG (Philippines) and Mr.
LOEWE (Austria) supported the nomination of Mr.
Barrera Graf.

Mr. Barrera Graf (Mexico) was elected President of
the Conference by acclamation.
3. The PRESIDENT thanked delegations for placing
their confidence in him, as shown by his election as
President, and gave assurances that he would do his
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utmost to ensure the success of the Conference. The
draft Convention on Prescription (Limitation) in the
International Sale of Goods was the first result of the
work of UNCITRAL, which was actively engaged in
completing the texts of other international instruments.
It was to be hoped that the achievements of the Con
ference would dispel any lingering doubts about the
possibility of harmonizing and unifying international
trade law, and would give fresh impetus to the work
of UNCITRAL.
4. The draft Convention resulted from intensive work
by the Commission in collaboration' with all the Gov
ernments, which, as early as 1970, had received a
preliminary draft on which they had been requested to
submit their observations. Those observations had
served as the basis for the work of the Working Group,
which had prepared a new draft approved by the Com
mission in 1972. That draft had again been transmit
ted to Governments. The observations on the text were
few, but were generally favourable. The draft Conven
tion had been drawn up by a working group broadly
representative of the various legal systems, thus making
it possible to produce a set of flexible rules and com
promise solutions which had, nevertheless, sometimes
been difficult to attain.
5. He was convinced that the spirit of co-operation
which had prevailed during the preparation of the draft
would continue throughout the Conference.

AGENDA ITEM 3

Adoption of the agenda

The agenda (A/CONF.63/ 1) was adopted.

AGENDA ITEM 4

Adoption of the rules of procedure

6. Mr. GUEIROS (Brazil), referring to rule 35 of the
provisional rules of procedure (A/CONF.63j2 and
Corr.I and 2) and to foot-note 4 relating thereto,
stated his preference for a rule requiring a two-thirds
majority for decisions on matters of substance, and
proposed the adoption of the version of rule 35 con
tained in the foot-note. In support of his proposal, he
pointed out that UNCITRAL adopted all its decisions
by consensus in order to make sure that their provi
sions would receive a favourable response from the
largest possible number of States.
7. Mr. NJENGA (Kenya) felt that the Conference
should make every effort to ensure that the rules it
adopted would meet with the approval of the largest
possible number of countries. He therefore whole
heartedly endorsed the proposal made by the repre
sentative of Brazil.
8. Mr. LEBEDEV (Union of Soviet Socialist Re
publics) supported the Brazilian proposal that de
cisions of the Conference on all matters of substance
should be taken by a two-thirds majority of the repre
sentatives present and voting. His delegation felt that
such a voting procedure would provide a better means
of subsequently ensuring wide support for the Con
vention among States.
9. Moreover, the USSR delegation felt that, in order
to take into account the case contemplated in rule 33,
it would perhaps be appropriate to make more specific
the provisions of paragraph 2 of rule 35 contained in
foot-note 4. It also proposed that the text of rule 48

should be amended by replacing the words "a Vice
Chairman" in the last line of that rule by "three Vice
Chairmen." That would make it possible, in view of the
importance of the Convention, to ensure the represen
tation of all geographical regions.
10. Mr. ROGNLIEN (Norway) also supported the
Brazilian proposal, although his delegation hoped that,
in order to facilitate the adoption of amendments; the
rule in question would not apply in the committees.
However, if rule 35 was amended along the lines indi
cated by the representative of Brazil, he would propose
an amendment to rule 49, rewording the text in the
following way:

"The rules contained in chapters 11, V and VI
above shall be applicable, mutatis mutandis, to the
proceedings of committees, sub-committees and work
ing groups, except that:

"(a) Subject to rule 33, all decisions shall be
taken by a two-thirds majority of the representatives
present and voting;

"(b) The Chairmen of the Drafting Committee,
the Credentials Committee and the General Com
mittee and the chairmen of sub-committees and
working groups may exercise the right to vote."

11. The PRESIDENT said that, if he heard no ob
jections, he would take it that the Conference adopted
the version of rule 35 contained in foot-note 4 of
document A/CONF.63/2 andCorr.l and 2.

It was so decided.

12. Mr. MUSEUX (France) stressed that his dele
gation considered that the adoption of the new text of
rule 35 should not constitute an obstacle to the ap
proval by consensus of all the decisions of the Confer
ence before they were put to the vote.

Amendment to rule 48 of the rules of procedure pro-
posed by the USSR delegation

13. The PRESIDENT said that, if he heard no objec
tions, he would take it that the Conference adopted the
proposal of the USSR.

It was so decided.

Amendment to rule 49 of the rules of procedure pro-
posed by the Norwegian delegation

14. Mr. GUEST (United Kingdom) endorsed the
observation made by the representative of France, and
supported the Norwegian proposal. His delegation con
sidered it essential to do everything possible to ensure
the broadest support for the decisions of the Conference.
15. The PRESIDENT said that, if he heard no oh
jection, he would take it that the Conference wished
to adopt the Norwegian proposal.

It was so decided.

AGENDA ITEM 5

Election of Vice.Presidel.l.ts of the Conference and
of a Chairman of each of the Main Committees

Election of the Chairman of the First Committee
16. Mr. SAM (Ghana) nominated Mr. Chafik (Egypt)
for the office of Chairman of the First Committee. Mr.
Chafik was a professor of commercial and maritime
law at the University of Cairo. He had chaired the
Commission for the revision of the Egyptian codes of
commerce and of maritime law. He had written the
codes of commerce of many Arab countries and had
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published several works and articles on that subject.
He had represented Egypt at UNCITRAL from the
start, and he had chaired the sixth session of that body
and also its Working Groups on International Legisla
tion on Shipping and on International Payments.
17. He hoped that the participants at the Conference
would unanimously approve the nomination of Mr.
Chafik as Chairman of the First Committee,
18. Mr. ROGNLIEN (Norway), Mr. GUEST
(United Kingdom), Mr. AL-QAYSI (Iraq), Mr. GON
DRA (Spain), Mr. GUEIROS (Brazil) and Mr.
GOKHALE (India) supported the nomination of Mr.
Chafik.

Mr. Chafik (Egypt) was elected Chairman of the
First Committee by acclamation.
Election of the Chairman of the Second Committee
19. Mr. ANTONIEWICZ (Poland) speaking on be
half of the group of Eastern European countries, nomi
nated Mr. Kampis (Hungary) for the office of Chair
man of the Second Committee. Mr. Kampis, the head
of the Legal Department of the Hungarian Government
Administration, had participated in The Hague Diplo
matic Conference on International Sales and was the
author of several publications on private law.
20. Mr. HARTNELL (Australia) seconded the nomi
nation of Mr. Kampis.

Mr. (Kampis) Hungary was elected Chairman of the
Second Committee by acclamation.
21. The PRESIDENT suggested that the Conference
should elect its 22 Vice-Presidents, in accordance with
rule 6 of the rules of procedure.
22. The group of Asian countries had nominated Cy
prus, India, Japan, the Philippines and Singapore; the
group of African countries had nominated Algeria,
Ghana, Kenya, Nigeria and Zaire; the group of Eastern
European countries had nominated Poland and the
Union of Soviet Socialist Republics; the group of Latin
American countries had nominated Brazil, Chile and
Guyana; and, finally, the group of Western European
and other States had nominated Australia, Belgium,

Denmark, the Federal Republic of Germany, France,
the United Kingdom of Great Britain and Northern
Ireland and the United States of America.
23. He said that, if he heard no objection, he would
take it that the Conference wished to elect the repre
sentatives of those 22 countries as Vice-Presidents.

It was so decided.

24. Replying to a question put by Mr. LEBEDEV
(Union of Soviet Socialist Republics), the PRESIDENT
confirmed that all the countries mentioned were repre
sented at the Conference.

AGENDA ITEM 6

Credentials of representatives to the Conference:

(a) Appointment of the Credentials Committee

25. The PRESIDENT recalled that, in accordance
with rule 4 of the rules of procedure, the Credentials
Committee should consist of nine members appointed
by the Conference on the proposal of the President.
Following preliminary consultations, he proposed the
following membership: Brazil, Ghana, Greece, Japan,
Mongolia, Nicaragua, the Union of Soviet Socialist Re
publics, the United Republic of Tanzania and the
United States of America.
26. If he heard no objection, he would take it that
the Conference wished to elect those nine countries
as members of the Credentials Committee.

It was so decided.

AGENDA ITEM 7

Appointment of members of the Drafting Com-
mittee

27. The PRESIDENT suggested that the Conference
should postpone the appointment of members of the
Drafting Committee until the following meeting, as the
consultations that were under way had not yet led to
agreement.

The meeting rose at 11.45 a.m.

3rd plenary meeting
Tuesday, 21 May 1974, at 3.35 p.m,

President: Mr. BARRERA GRAF (Mexico).

AjCONF.63 jSR.3

AGENDA ITEM 5

Election of Vice-Presidents of the Conference
(co~luded)

1. Mr. LEBEDEV (Union of SOViet Social'ist Repub
lics) said it was quite intolerable that one of the
Vice-Presidents of a Conference whose task was to
make a contribution to the improvement of interna
tional law should be a representative of the Chilean
military junta, which had villainously murdered the
lawful President of Chile, Salvador Allende, had over
thrown the constitutional Government and was spread
ing bloody terror and mass repression throughout the
country. At its fifty-sixth session, the Economic and

Social Council had adopted a special resolution con
demning the gross and massive violation of human
rights by the Chilean junta, whose crimes had been
strongly condemned by the whole world. If a vote had
been taken on the nominations of individual officers of
the Conference, his delegation would have voted against
the election of the representative of the junta.
2. Mr. KIBIS (Byelorussian Soviet Socialist Repub
lie) said his delegation found it extremely regrettable
that one of the Vice-Presidents of the Conference was
a representative of the Chilean military junta, which
bore responsibility for the deaths of tens of thousands
of persons, for the lawlessness prevailing in the coun
try and for the continuing repression and cruel per-



AGENDA ITEM 8

Organization of work

13. The PRESIDENT said the General Committee
recommended that the Conference should approve pro
visionally the allocation of work suggested in document
A/CONF.63/3, paragraph 7. If it appeared after 10
days or so that the First Committee would be unable
to complete its consideration of articles 3~ to 38 of
the draft Convention, the General C:ommIttee w?uld
ask the Conference to consider allocating those articles
to the Second Committee.
14. If there was no objection, he would t~ke it that
the Conference accepted the recommendation of the
General Committee.

It was so decided.
The meeting rose at 4 p.m.

AGENDA ITEM 7

Appointment of members of the Drafting
Committee (continued)

10. The PRESIDENT said that the representatives of
Austria Brazil Czechoslovakia, France, India, Kenya,
Mexico; Nigeria, ~orway,. t~e PhilipPi?es, Singap?re,
the Union of Soviet Socialist Republics, the Umted
Kingdom of Great Britain and Northem Ireland, ~e
United States of America and Zaire had been nomi
nated for membership of the Drafting Committee.
11. Mr. NJENGA (Kenya) said that, in viewof the
small size of his delegation and the fact that Kenra
would be serving as a member of the Genera~ Commit
tee, he would appreciate it if fur~er ~onsu1tatIOns could
be held for the purpose of nominating another repre
sentative from the African group.
12. The PRESIDENT said that, in view of the state
ment by the representative of Kenya, it would be neces
sary to find another candidate from the Africa? gr.oup.
In the meantime if there were no further nominations,
he would take it that the representatives of the other
States he had mentioned were appointed members of
the Drafting Committee.

It was so decided.
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secution of true patriots who had been fighting con- 9. Mr. ANTONIEWICZ (Poland) supported the view
stantly for the freedom and independence of the Chilean expressed by the representative. of the USSR o.n the
people. If the nominations of officers had been put to subject of the election of the Chilean representative as
the vote individually, his delegation would have voted a Vice-President of the Conference.
against the election of the representative of the Chilean
military junta.
3. Mr. OCHIRBAL (Mongolia) expressed full sup
port for the comments made by the representatives of
the USSR and the Byelorussian SSR. The election of the
representative of the Chilean military junta as a Vice
President was not in accordance with the noble aims of
the Conference. Public opinion throughout the world
had condemned the acts committed by the junta, as
had the Economic and Social Council at its fifty-sixth
session. If the nominations of officers of the Conference
had been put to the vote, his delegation would have
voted against the election of the Chilean representative.
4. Mr. KAMPIS (Hungary) said that, had the ques
tion been put to a formal vote, his delegation would
have voted against the inclusion of Chile in the General
Committee.

5. Mrs. MELNIK (Ukrainian Soviet Socialist Re
public) said her delegation regretted that a representa
tive of the Chilean military junta had been elected a
Vice-President of the Conference and a member of the
General Committee. The acts committed by the junta
were common knowledge and had been universally
condemned. The election of a representative of the
junta to a responsible post in the Conference was not
in accordance with the purposes and spirit of the
Conference.

6. Mr. ROSENSTOCK (United States of America)
said his delegation wished to place on record its re
gret at what it hoped was a unique deviation from the
relevant into baseless polemics which were completely
out of place.

7. Mr. STALEV (Bulgaria) said that, had a formal
vote been taken, his delegation would have voted
against the election of a representative of the Chilean
military junta as a Vice-President of the Conference.
8. Mr. KOPAC (Czechoslovakia) said that, for the
reasons stated by previous speakers, his delegation was
of the opinion that the choice of the Chilean repre
sentative as a Vice-President of the Conference was not
a good one. If the question had been put to the vote,
his delegation would have voted against the election of
the Chilean representative.

4th plenary meeting

Wednesday, 22 May 1974, at 12.40 p.m.

President: Mr. BARRERA GRAF (Mexico).

A/CONF.63/SR.4

AGENDA ITEM 7

Appointment of members of the Drafting
Committee (concluded)

1. The PRESIDENT informed the Conference that
the representative of the United Republic of T~ania
had been nominated to replace the representative of

Kenya who had withdrawn his candidacy for the Draft
ing Committee. If he heard no objection, he would
take it that the Conference wished to appoint the rep
resentative of the United Republic of Tanzania to the
Drafting Committee.

It was so decided.
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AGENDA ITEM 6

Credentials of representatives to the Conference
(continued) :

(a) Appointment of the Credentials Committee
(concluded)

2. The PRESIDENT informed the Conference that the
delegation of Greece had asked to withdraw from the
Credentials Committee and that the Netherlands dele
gation had been nominated to replace it. If he heard
no objection, he would take it that the Conference
decided to appoint the Netherlands a member of the
Credentials Committee.

It was so decided.

Other matters

3. Mr. WATTLES (Executive Secretary of the Con
ference) explained to delegations the procedures for the
distribution of documents at United Nations Head
quarters. All documents ready for distribution at the
beginning of each day were sent to the missions of
Member States; representatives were therefore asked to
obtain them at their own missions. Documents issued
in the course of the day were distributed to individual
delegations at the beginning of meetings. Because of
the limited staff available, the Secretariat was unable
to distribute in the conference room documents which
became available while meetings were in progress. Rep
resentatives were therefore asked to obtain them from
the documents officer.

The meeting rose at 12.45 p.m.

5th plenary meeting
Thursday, 6 June 1974, at 5.30 p.m.

President: Mr. BARRERA GRAF (Mexico).

A/CONF.63/SR.5

AGENDA ITEM 8

Organization of work (concluded)

1. The PRESIDIENT said the Conference must decide
whether the report of the Drafting Committee should
be transmitted directly to the plenary or should first
be considered by the Main Committees.
2. Mr. HONNOLD (Chief, International Trade Law
Branch) said that it was not yet possible to say ex
actly when the Drafting Committee could complete its
work, but it might be possible to complete a provisional
text by the evening of Monday, 10 June. The provi
sional text of seven of the articles considered by the
First Committee and seven of the articles considered
by the Second Committee would be issued very shortly;
the other texts would be made available as soon as pos
sible.
3. Direct transmission of the Drafting Committee's re
port to the plenary would cut out one step and could
save time. On the other hand, initial approval of the
report by the Main Committees might simplify discus
sions in the plenary and speed up its work. However,
the second course would require very rapid action by
the Committees and the plenary. If the report was trans
mitted initially to the Committees, some parts would
be available on Monday, 10 June; it was hoped that the
remaining parts of the report would be available by
Tuesday evening.
4. Mr. GUEST (United Kingdom), speaking as Chair
man of the Drafting Committee, said he wished it to
be clearly understood that the texts that were being
made available to representatives were tentative and
provisional. The Drafting Committee reserved the right
to amend them subsequently.
5. Mr. BURGUCHEV (Union of Soviet Socialist Re
publics) felt that, in view of the limited time available,
it would be better to transmit the report directly to the
plenary.
6. The PRESIDENT said his past experience in simi
lar circumstances indicated that, if most of the work

was done in committee, the work of the plenary was
made much easier.
7. Mr. MUSEUX (France) asked when the plenary
would have to complete its work in order to allow time
for the production and signature of the Final Act.
8. The PRESIDENT said that, if the report was trans
mitted to the Committees, the plenary might be able
to complete its work on Thursday, 13 June, which
would allow the signing of the Final Act to take place
on Friday or Saturday. If the report was transmitted
directly to the plenary, its work might take three or
four days and would not be completed before Friday or
Saturday.
9. Mr. GUEIROS (Brazil) pointed out that there were
a number of interrelated articles in the draft Conven
tion, and that numbering changes would be necessary.
Consequently, the plenary would require the complete
text. It would· be better to forgo discussion in the
Committees and to have the report transmitted directly
to the plenary.
10. Mr. KAMPIS (Hungary), Mr. CHAFIK (Egypt)
and Mr. BELINFANTE (Netherlands) supported the
proposal that the report should be transmitted directly
to the plenary.
11. Mr. MANZ (Switzerland) also supported the pro
posal. Many delegations consisted of a single repre
sentative, who would have to choose which of the two
Main Committees to attend. In the plenary, each dele
gation would be able to consider the whole Convention.
12. Mr. MUSEUX (France) said that he too sup
ported the proposal. He pointed out that the plenary
meetings might involve serious discussion of some of
the articles and would thus be more than a mere for
mality. He urged that every effort should be made to
begin the substantive work in plenary meetings as soon
as possible.
13. The PRESIDENT said there appeared to be a
unanimous feeling that the report of the Drafting Com-
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mit.tee should be transmitted directly to the plenary,
which could probably begin its consideraion of it on
Tuesday, 11 June.
14. He suggested that a working group of five mem
bers should be established to consider the Final Act of
the Conference, a possible preamble to the Convention
and a resolution to the effect that the future conferenc~
on the international sale of goods should be given a
mandate to reconsider the definition of an international

sale. He suggested that the group consist of the repre
sentative of Belgium, Colombia, Ghana, Singapore and
the USSR.

It was so decided, on the understanding that if the
representative of Colombia declined the appointment
the representative of Mexico would represent the Latin
American group.

The meeting rose at 6.05 p.m.

6th plenary meeting
Tuesday, II Juue 1974, at 10.30 a.m,

President: Mr. BARRERA GRAF (Mexico).

A/CONF.63/SR.6

AGENDA ITEM 9

Consideration of the question of prescription (Iiml
tation) in the international sale of goods iu ae
cordance with General Assembly resolution 2929
(XXVII) and 3104 (XXVIII)

CONSIDERATION OF DRAFT PROVISIONS APPROVED
BY THE DRAFTING COMMITTEE (A/CONF.63/7,

A/CONF.63/L.1, L.2)

1. The PRESIDENT said that, since the Conference
had a long and difficult task before it, he. would limit
each speaker's statement to a maximum of three min
utes

2. Mr. GUEST (United Kingdom), speaking as Chair
man of the Drafting Committee, introduced the draft
provisions approved by the Drafting Committee (A/
CONF.63/7) and drew special attention to a number
of points on which the Conference would have to de
cide: article 16 and article 26, paragraph 2, which had
been left in square brackets because, in the Drafting
Committee's opinion, the First Committee had approved
two inconsistent texts and the Conference would now
have to decide which it preferred; article 10, in which
some words had been left in square brackets to show
that the Drafting Committee had been unable to agree
on the need for those words; and article 24, concern
ing which the Secretariat's report stated that the text
contained in document (A/CONF.63/7) had been ap
proved by the First Committee, but a number of dele
gations said that it had not been so approved.

3. The Conference would also have to decide on the
title of the Convention in the French version.

Title of the draft Convention

4. Mr. BELINFANTE (Netherlands) said that he
did not believe it was desirable to delete the words
"objets mobiliers corporels" from the French title and
replace them with the word "marchandises"; for ex
ample, if a famous painting was purchased, it would be
an "objet molilier corporel" but not a "marchandise."

5. Mr. CHAFIK (Egypt) agreed with the Netherlands
representative, since the draft convention should con
form to the French version of the text of the Uniform
Law on the International Sale of. Goods (ULIS) an-

nexed to the 1964 Hague Convention,' which referred
to "ob jets mobiliers corporels:"
6. Mr. MUSEUX (France) disagreed with the pre
ceding speakers because he believed that the Conven
tion on prescription should be aimed at the public in
general and merchants in particular, and many of them
would not understand the meaning of the expression
"objets mobiliers corporels."
7. The example of the sale of a famous painting was
not a valid one, since a work of art purchased by
someone for his personal use would not be covered by
the Convention, whereas if it was purchased by a
dealer in works of art for resale, it would undoubtedly
be goods ("marchandises").
8. The third line of the French text of article 1 men
tioned "objets mobiliers corporels", and the expression
should be retained at that point.
9. The PRESIDENT put to the vote the proposal of
the French delegation to delete the words "objets mo
biliers corporels" from the French text of the draft
Convention.

The result of the vote was 18 in favour and 5 against,
with 16 abstentions.

The proposal was adopted, having obtained the re
quired two-thirds majority.

Article 1
10. Mr. MUSEUX (France), bearing in mind the
Conference's decision concerning the title of the draft
Convention, suggested that in the French text the words
"ci-apres designes par le terme 'marchandises'" should
be inserted after the word "corporels" and that the
word "merchandises" should be substituted throughout
the Convention for the expression "objets mobiliers
corporels."
11. Mr. KAMPIS (Hungary) asked why the text of
article 1 mentioned claims arising from a contract of
international sale of goods or relating to its breach,
termination or invalidity. He did not understand what
difference there would be between the two cases and
believed that the disjunctive conjunction "or" was in-

1 See United Nations, Register of Texts of Conventions and
Other Instruments concerning International Trade Law, vol. I
(United Nations publication, Sales No. E.71.V.3), p. 39.
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correctly used between the words "goods" and "re
lating."
12. Mr. GUEST (United Kingdom), speaking as
Chairman of the Drafting Committee, said that the
intention had been to include all possible claims.
13. Mr. OLIVENCIA (Spain) pointed out several
errors of syntax in the Spanish text of article 1 and
said that his delegation reserved the right to polish the
wording of the First Committee's text at a later time.
14. Mr. MUKUNA (Zaire) said that although the
French proposal was interesting, it was not really
necessary.
15. Mr. ROGNLIEN (Norway) said that, although
he had voted in favour of replacing the words "ob jets
mobiliers corporels" with the word "marchandises" in
the title of the Convention, he believed that the change
should not be made in the text of article 1.
16. Mr. CHAFIK (Egypt) agreed with the represen
tative of Zaire.
17. The PRESIDENT put to the vote the proposal of
the representative of France to insert the expression
"ci-apres designes par le terme 'marchandises:" in the
French version of article I, paragraph 1.

The proposal was rejected by 8 votes to 7, with 22
abstentions.
18. The PRESIDENT put to the vote the proposal to
replace the words "objets mobiliers corporels" through
out the Convention with the word "marchandises",

The result of the vote was 15 in favour and 8 against,
with 14 abstentions.

The proposal was not adopted, having failed to ob
tain the two-thirds majority.
19. The PRESIDENT said if there was no objection,
he would take it that the Conference had decided to
approve the text of article 1 in its entirety.

It was so decided.

Article 2
20. The PRESIDENT suggested that the Conference
should decide first on the Netherlands amendment
(A/CONF.63/L.2), next on the proposal for replace
ment sponsored by six countries (A/CONF.63/L.I)
and lastly on the text of article 2 approved by the
Drafting Committee (A/CONF.63/7).
21. Mr. MUSEUX (France) said that the sponsors
of the proposal contained in document A/CONF.63/
L.I considered it not an amendment to the text of
article 2 but an independent proposal for replacement.
Article 2 (a) defined the international character of a
contract of sale of goods, whereas document A/CONF.
63/L.1 did not contain any definition and therefore
could not be considered an amendment to the present
article 2.
22. Accordingly, he proposed, under the provisions of
rule 41 of the rules of procedure, that the Conference
should first vote on the text proposed by the Drafting
Committee and then, if the proposed text was not ap
proved by the necessary two-thirds majority, a vote
should be taken on the proposal contained in docu
ment A/CONF.63/L.1.
23. The PRESIDENT said that, as he understood the
matter, under rule 40 of the rules of procedure the
Conference must first decide on documents A/CONF.
63/L.1 and L.2 and then decide on the text proposed
by the Drafting Committee.

24. Mr. LOEWE (Austria) asked what parts of arti
cle 2 would be replaced by the proposals contained in
documents A/CONF.63/L.I and L.2.
25. Mr. JENARD (Belgium) said that the text pro
posed in document A/CONF.63/L.I would constitute
a new text of article 2, paragraph I, replacing sub
paragraph (a) contained in document A/CONF.63/7;
it would be followed by a second paragraph beginning
with the words "For the purposes of this Convention"
and including the contents of subparagraphs (b), (c),
(d) and (e) of the version approved by the Drafting
Committee.
26. Mr. BELINFANTE (Netherlands) said that doc
uments A/CONF.63/L.I and L.2 had been prepared
before the Drafting Committee amended the earlier
version of article 2 and had evidently been drafted on
the basis of that earlier text. Accordingly, if either of
the proposals (A/CONF.63/L.I and L.2) was ap
proved, the Drafting Committee would have to adjust
the wording of the new article 2.
27. The PRESIDENT, replying to a question by Mr.
GUEIROS (Brazil), said that the Netherlands amend
ment (A/CONF.63/L.2) was intended to replace the
text of article 2 (a) approved by the Drafting Com
mittee.
28. Mr. BELINFANTE (Netherlands) proceeded to
explain the amendment proposed by his delegation
(A/CONF.63/L.2). The basic problem in article 2
was, as the representative of Ghana had said, that the
definition had to be acceptable to all countries. The
amendment proposed by the Netherlands would pre
suppose that the definition given in the first ULIS
would be adopted for the present and be replaced with
the definition in the new ULIS when the latter had
entered into force in a specified number of States. Such
a procedure would avoid a proliferation of definitions,
and when a sufficient number of countries had ratified
the new ULIS, the new definition would automatically
enter into force.
29. Mr. KHOO (Singapore) said that the plenary
Conference was following a two-thirds majority rule in
votes on texts that had been approved by a simple
majority in the Committee. He proposed that the rules
of procedure should be amended to allow simple-major
ity approval of texts considered in plenary meeting.
30. Mr. MUSEUX (France) opposed the Singaporean
proposal because he felt that the two-thirds procedure
made it possible to reach a compromise solution and
that, moreover, the two-thirds majority rule would have
to be applied not only to amendments but also to the
texts proposed by the Drafting Committee (A/CONF.
63/7).
31. Mr. LOEWE (Austria) said that in his opinion
there should be no change in the rules of procedure
and that a United Nations convention ought to be ap
proved by a two-thirds majority.
32. The PRESIDENT put the Singaporean proposal
to the vote.

The Singaporean proposal was rejected by 35 votes
to 1, with 3 abstentions.
33. Mr. SAM (Ghana) said that the purpose of the
Convention was to facilitate and promote international
trade, and it should be borne in mind, in connexion
with what the representative of Spain had said, that
what the Conference decided could not be altered. He
was in favour of the amendment proposed by the
Netherlands delegation since it tended towards the
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aforesaid objective, and because it was preferable to 46. Mr. LOEWE (Austria) said that he had voted in
abide by the ULIS definition, which had been ratified favour of the Netherlands amendment because States
by the States most active in world trade, than. to pro- parties to the 1964 ULIS should do all they could to
duce an independent definition. As for the require- prevent difficulties from arising in the application of
ment that a specified number of States should have the Convention on Prescription (Limitation). There-
ratified the Convention for the definition of the second fore, the six-Power proposal (A/CONF.63/L.1) could
ULIS to enter into force automatically, the figure of hardly be considered a compromise, since it eliminated
10 States which had been suggested as a condition for an important feature of the draft Convention without
the entry into force of the present Convention, might replacing it with anything. He shared the President's
be contemplated, or perhaps six States, as stipulated opinion concerning the order in which the vote should
in the first ULIS for that purpose. be taken on proposal A/CONF.63/L.1 and on the text
34. Mr. HONNOLD (Chief, International Trade Law of article 2 approved by the Drafting Committee.
Branch) pointed out to members of the Conference the 47. Mr. ROGNLIEN (Norway) maintained that, if
relation between the provisions of the Netherlands proposal A/CONF.63/L.1 was approved, significant
amendment (A/CONF.63/L.2) and article 1 of the changes would be introduced into the present system
1964 ULIS. He also pointed out that in document of the future Convention. The definition of interna-
A/CONF.63/L.2 the text of paragraph 4 of article 1 tional sale would be subject to national criteria, the
of ULIS, dealing with the place of offer and accept- uniformity would be abandoned and the scope of the
ance, did not appear. Convention might be limited considerably by the cri-
35. Mr. MANZ (Switzerland) supported the Nether- teria prevailing or to be applied in some countries.
lands proposal which had the advantage of being clear. 48. Mr. MUSEUX (France) emphasized that his
However, it should cover all the points included in the country's proposal could in no way be considered an
ULIS definition. amendment to the text of article 2 and should be voted
36. Mr. GUEIROS (Brazil) requested that a separate on subsequently, since it came under rule 41 of the
vote be taken on each of the two parts of the Nether- rules of procedure.
lands proposal (A/CONF.63/L.2), in compliance with 49. Mr. AL-QAYSI (Iraq), disagreeing with the rep-
rule 39 of the Conference rules of procedure. resentative of France, argued that the French proposal
37. Mr. GOKHALE (India) moved that a separate did not come under the provisions of rule 41 of the
vote be taken on each subparagraph of paragraph 1 of rules of procedure.
the Netherlands amendment. 50. Mr. GUEIROS (Brazil) was of the opinion that
38. Mr. ROGNLIEN (Norway) said that the Indian the text proposed in document A/CONF.63jL.1 did
proposal raised a new question concerning the Nether- not differ significantly from subparagraph (a) of arti-
lands amendment. The intention of that amendment was cle 2 approved by the Drafting Committee; further-
to retain the entire definition of ULIS. If that were not more, adoption of the former would make it easier for
done, the amendment would lose its point. countries already parties to ULIS and playing an im-

portant role in international trade to adhere also to
39. Mr. BURGUCHEV (Union of Soviet Socialist the future Convention on Prescription (Limitation).
Republics) supported the statement of the Norwegian
representative. 51. Mr. JENARD (Belgium) asked if, under rule 32

of the rules of procedure, the sponsors of proposal
40. Mr. AL-QAYSI (Iraq) agreed with the proposal A/CONF.63/L.1 could withdraw it and propose it
of the representative of Brazil. The Indian proposal again after a vote had been taken on the text of article 2
should be voted on, since it had raised objections. contained in document A/CONF.63/7.
41. The PRESIDENT put to the vote the Indian pro- 52. The PRESIDENT said that, provided subpara-
posal that a separate vote be taken on each subpara- graph (a) of article 2 of document A/CONF.63/7 did
graph of paragraph 1 of article 1 of document A/ not receive a two-thirds majority, there did not seem
CONF.63/L.2. to be any provision in the rules of procedure of the

The proposal was rejected by 34 votes to 1, with Conference to prevent the course of action suggested
4 abstentions. by the representative of Belgium.
42. The PRESIDENT put to the vote the first part of 53. Mr. NJENGA (Kenya) thought that there was an
the text contained in document A/CONF.63jL.2 put appropriate time for proposing amendments and that
forward by the Netherlands delegation. it should be respected.

The text w~ rejected by 18 votes to 17, with 14 54. Mr. BURGUCHEV (Union of Soviet Socialist
abstentions. Republics) observed that the draft provisions approved
43. The PRESIDENT invited the members of the by the Drafting Committee had been carefully studied
Conference to vote on the amendment contained in by the Conference Committees and the Drafting Com-
document A/CONF.63/L.2. mittee, and urged participants to bear in mind the pos-

sible consequences of a course of action such as that
44. Mr. JENARD (Belgium) thought that paragraph 1 suggested by the Belgian representative.
of article 2 raised an awkward point, since the coun- AYS)·d· r
tries which had accepted the 1964 ULIS might find it 55. Mr. AL-Q I (Iraq Sal that, ID comp lance

with rule 30 of the rules of procedure of the Confer-
difficult to accept a definition of sale different from the ence and with the procedure followed in meetings of
ULIS definition. the General Assembly, a delegation could withdraw an
45. However, he shared the opinion expressed by the amendment, but not propose it again during the same
French delegation that it was impossible to vote on the meeting. In the case of amendment A/CONF.63/L.1,
text contained in document A/CONF.63/L.1 before the procedure to be followed was to vote on a pro-
voting on subparagraph (a) of article 2 of the draft posal to allow the Belgian delegation to withdraw its
Convention contained in document A/CONF.63/7. amendment and propose it again at the same meeting.
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56. The PRESIDENT said that, according to rules 30
and 32 of the rules of procedure of the Conference,
the President could allow an amendment to be pro
posed a second time in the course of the same meeting;
in any event, he considered amendment A/CONF.63/
L.1 withdrawn. He would put to the vote the text of
article 2 contained in document A/CONF.63/7 pre
sented by the Drafting Committee.
57. After a procedural discussion in which Mr. MU
SEUX (France), Mr. AL-QAYSI (Iraq), Mr. BUR
GUCHEV (Union of Soviet Socialist Republics) and
Mr. STALEV (Bulgaria) took part, the PRESIDENT

put to the vote the proposal of the French delegation
that article 2 of document A/CONF.63/7 be voted on
paragraph by paragraph.

The French proposal Was' rejected by 17 votes to 11,
with 11 abstentions.
58. The PRESIDENT put to the vote the whole of
article 2 as contained in document A/CONF.63/7.

The text of article 2 contained in document A/
CONF.63/7 was adopted by 31 votes to 7, with 4
abstentions.

The meeting rose at 1 p.m.

7th plenary meeting
Tuesday, 11 June 1974, at 3.25 p.m.

President: Mr. BARRERA GRAF (Mexico).

A/CONF.63/SR,7

AGENDA ITEM 9

Consideration of the question of prescription
(limitation) in the international sale of goods in
accordance with General Assembly resolutions
2929 (XXVII) and 3104 (XXVIII) (continued)

CONSIDERATION OF DRAFT PROVISIONS APPROVED BY
THE DRAFTING COMMITTEE (A/CONF.63/7,
A/CONF.63/L.4, L.5, L.1O, L.ll, L.12, L.17,
L.22, L.24, L.25) (continued)

Article 3
1. Mr. LOEWE (Austria), introducing the amend
ment contained in document A/CONF.63/L.10, re
called that a similar proposal for the deletion of arti
cle 3, paragraph 1, had been rejected in the First
Committee, but said that he wished to take the last
opportunity available to try to broaden the scope of
the Convention. The Convention should not be re
stricted to commercial relations between parties nor
mally resident in Contracting States; it should be ap
plied by Contracting States to all international sales
of goods.

The Austrian amendment (A/CONF.63/L.10) was
rejected by 25 votes to 6, with 5 abstentions.
2. Mr. FRANTA (Federal Republic of Germany),
introducing the amendment contained in document
A/CONF.63/L.ll on behalf of the sponsors, said its
purpose was to add a very important specific case in
which the Convention would be deemed to have been
expressly excluded. It frequently happened that the
parties to a contract agreed on a national law to gov
ern it. Such an agreement would have to stipulate the
law applicable to the contract and, in the absence of
the proposed amendment, would also have to expressly
exclude the application of the Convention. Yet it would
seem natural, if a specific law was chosen to govern
the contract, that that law should also govern the limi
tation period. If the law chosen was not the law of
a State party to the Convention, the Convention ought
to be excluded.
3. Mr. CHAFIK (Egypt) said that the amendment
contradicted the existing text of paragraph 3, which
required a positive act to exclude the application of the

Convention. It would not be right to insert a provision
that excluded the Convention without the performance
of a specific act.
4. Mr. HJERNER (Sweden) supported the views ex
pressed by the representative of the Federal Republic
of Germany. Although he felt that the choice o~ the
law of a non-eontracting State automatically excluded
the application of the Convention, it would be better
to have that stated explicitly.

The amendment contained in document A/CONF.
63/L.11 was rejected by 17 votes to 9, with 11 absten
tions.
5. Mr. JENARD (Belgium) said the question that
had been raised was a very important one. He wished
to know whether or not, in the frequent cases where
parties legally resident in Contracting States chose the
law of a third country to govern the contract, the Con
vention was excluded; the answer to that question could
affect his Government's attitude to the Convention.
6. The PRESIDENT said that that would presumably
depend on the interpretation of article 3.

Article 3 was adopted by 29 votes to 6, with 3
abstentions.

Article 4
7. Mr. LOEWE (Austria) announced that he was
withdrawing the first part of his delegation's amend
ment (A/CONF.63/LA) but was maintaining the sub
sidiary proposal. He had not been present in the First
Committee when the text of article 4 (a) had been
amended in the interests of simplicity. His delegation
had misgivings about the simplified text, because it
would be very difficult to say whether goods had really
been bought for personal, family or household use un
less the buyer made an appropriate declaration. A seller
would be unable to tell whether the goods were in
tended for the use of the buyer or for resale. It would
be better to reinstate the original text, which had been
prepared with great care.
8. Mr. ROGNLIEN (Norway) supported the Austrian
proposal.
9. Mr. HARTNELL (Australia) opposed the amend
ment. It had been felt in the First Committee that the
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original text was too complicated and required the
application of too many tests. It was not clear how the
original text would have helped a seller who was un
aware of the final purpose for which the goods were
bought.

The Austrian amendment (A/CONF.63/LA) was re
jected by 13 votes to 6, with 18 abstentions.

Article 4 was adopted by 34 votes to 1, with 2
abstentions.

Article 5
Article 5 was adopted.

Article 6
Article 6 was adopted.

Article 7
10. Mr. JENARD (Belgium) withdrew the amend
ment contained in document A/CONF.63/L.24.

Article 7 was adopted.

Article 8
11. Mr. LOEWE (Austria), introducing his delega
tion's amendment (A/CONF.63/L.5), said that the
words "defect or other" in the second sentence should
be deleted. He had welcomed the fact that, at an early
stage in its work, the First Committee had agreed on
a uniform limitation period, without any extension for
lack of conformity. However, the four-year limitation
period now proposed in case of a lack of conformity
was not practical. Under Austrian law the period was
six months, but he would not wish to press for so short
a period in international legislation and had therefore
proposed a limit of two years.

The Austrian amendment (A/CONF.63/L.5) was re
jected by 24 votes to 5, with 9 abstentions.
12. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) speaking in explanation of vote, recalled
that his delegation's proposal in the First Committee
for a shorter limitation period in respect of claims
based on a defect or other lack of conformity of the
goods had been rejected. Nevertheless, in a spirit of
co-operation, his delegation had abstained in the vote
on the Austrian amendment.

Article 8 was adopted by 31 votes to 2, with 5
abstentions.

Article 9
13. Mr. ROGNLIEN (Norway), introducing his dele
gation's amendment (A/CONF.63/L.17), said that its
purpose was to bring all the main provisions governing
the commencement of the limitation period into a
single article. The new article 9 he was proposing com
bined the provisions of articles 9 and 10 as approved
by the Drafting Committee. Although he did not feel
that the words appearing in square brackets in para
graph 1 of his amendment were really necessary, he
would not press for their deletion, nor would he insist
on the adoption of the wording of paragraph 3 of his
amendment rather than that of article 10, paragraph 2,
of the Drafting Committee's text.
14. Mr. GUEST (United Kingdom), Chairman of the
Drafting Committee, noted that the words "to the effect"
should have been deleted from the English text of arti
cle 9, paragraph 2 Cb).
15. Mr. BOKMARK (Sweden) supported the Nor
wegian amendment. His delegation saw great merit in

having all rules relating to the commencement of the
limitation period included in a single article.
16. Mr. ROGNLIEN (Norway) suggested that, with
out taking a decision on the substance of his amend
ment, the Conference might vote on the principle of
consolidating articles 9 and 10.

The consolidation of articles 9 and 10 was rejected
by 13 votes to 6, with 19 abstentions.

Article 9 was adopted by 32 votes to none, with 7
abstentions.

Article 10
17. Mr. moo (Singapore), introducing his delega
tion's amendment to article 10, paragraph 2 (A/CONF.
63/L.25), pointed out that the wording proposed ~as

identical with that of the first sentence of the Draftmg
Committee's text, except for the addition of the words
"or a subpurchaser". The amendment was intended to
protect the rights of subpurchasers but not to postpone
the limitation period indefinitely. The period would
commence as soon as the goods were actually handed
over to the first subpurchaser.
18. Mr. HARTNELL (Australia) pointed out that
adoption of the Singaporean amendment would mean
the deletion of the second sentence of article 10, para
graph 2. As his delegation attached great importance
to that provision, it could not support the amendment.
19. He noted that the Drafting Committee itself had
made some substantive changes in the text proposed
by the Working Group of the First Committee (A/
CONF.63/C.1/L.103). The Drafting Committee had
added the concept of the seller's transmitting the goods
to a carrier for shipment and had further upset the
delicate compromise reached in the First Committee
by placing the second sentence in square brackets.
20. Mr. LOEWE (Austria) said that the Singaporean
amendment, as worded at present, was not acceptable
to his delegation. The second sentence of paragraph 2,
as approved by the Drafting Committee, also created
difficulties; in particular, misunderstanding could arise
in regard to the interpretation of the concept of "car
riage of goods from one State to another".
21. Mr. BURGUCHEV (Union of SovietSocialistRe
publics) said that, although his delegation had expressed
some doubts in the Drafting Committee as to the desir
ability of the second sentence of paragraph 2, it was now
prepared to agree to the removal of the brackets and the
inclusion of that sentence in the text. Should the Con
ference prefer the Singaporean amendment to the Draft
ing Committee's text, his delegation could not support it
unless the additional words "whichever is the earlier"
were added at the end of the sentence. It might be sim
pler, however, to retain the text approved by the Draft
ing Committee.
22. Mr. ROGNLIEN (Norway) said that it might be
questioned whether it was necessary to add the words
"or a subpurchaser" in article 10, paragraph 2, since
under article 1, paragraph 3 (a), the term "buyer"
included successors to and assigns of the buyer's rights
or obligations under the contract of sale. That question
would depend on whether the subpurchaser under the
law applicable could avail himself of the rights and
obligations of the buyer in relation to the seller. Fur
thermore, in some circumstances the subpurchaser might
perhaps, for the purposes of this provision, be regarded
as an agent, etc. of the buyer. Accordingly, if there was
a subpurchaser, in such circumstances as he had men-
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tioned, the limitation period would commence on the
date on which the goods were actually handed over to
such subpurchaser. Nevertheless, his delegation was
prepared to vote in favour of the Singaporean amend
ment, on the understanding that the Soviet oral sub
amendment, which simply made explicit what was im
plicit in the existing text, might be referred to the
Drafting Committee.

23. With respect to the second sentence of paragraph
2, regarding the carriage of goods from one State to
another, his delegation considered that the text ap
proved by the Drafting Committee was an unnecessary
complication. It was strange to distinguish between cases
where the goods were handed over from the seller and
cases where they were handed over from the carrier,
without distinguishing between the places for the hand
ing over, for example, the place of shipment and the
place of destination. In that respect, he referred to the
Norwegian proposal in document AICONF.63/L.17.
In short, his delegation was not prepared to accept the
words in brackets.

24. Mr. BELINFANTE (Netherlands) agreed with
the representative of Norway that, in accordance with
the definition in article 1, a subpurchaser was also a
buyer. The addition of the words "or a subpurchaser"
in article 1°would therefore be superfluous and might
give rise to confusion. Accordingly, his delegation could
not support the Singaporean amendment.

25. Mr. GUEST (United Kingdom), speaking as
Chairman of the Drafting Committee, said that the for
mulation of article 10, paragraph 2, had been one of the
most difficult tasks entrusted to the Drafting Committee,
which had tried to do its best in the short time avail
able. A small working party had been set up specifically
to deal with that paragraph, and a number of proposals
had been put forward. Opinion had been divided on the
desirability of a second sentence. Some had thought that
the first sentence alone would be sufficient because it
included the words "actually handed over." Others,
however, had considered that a specific reference to the
carriage of goods from one State to another was neces
sary and that it would be desirable to make provision
for the case of a subpurchaser as well. The Drafting
Committee had therefore presented the plenary with a
choice between two alternatives--either the first sen
tence alone or the first and second sentences together.

26. Mr. GUEIROS (Brazil) confirmed that opinion
had been divided in the Drafting Committee with re
gard to article 10, paragraph 2. Some delegations had
thought it unnecessary to refer to a subpurchaser, in
asmuch as the definition in article 1, paragraph 3 (a),
made adequate provision for the rights of subpurch
asers. His delegation shared that view and would find
it difficult to accept the Singaporean representative's
formulation, even with the Soviet subamendment. It
was prepared to accept the first sentence of the text
as approved by the Drafting Committee.

27. Mr. STALEV (Bulgaria) supported the text ap
proved by the Drafting Committee, including the words
in brackets. However, it would be best to delete the
words "from one State to another," which might give
rise to unnecessary complications.

28. Mr. FRANTA (Federal Republic of Germany)
said that his delegation could not accept the Singa
porean amendment. With regard to the sentence placed
in brackets by the Drafting Committee, the wording
was quite different from the original formulation in

document AICONF.63/C.l/L.103, which his delega
tion found preferable.
29. Mr. NANOWSKI (Poland) said that his delega
tion could not accept the addition of the words "or a
subpurchaser" to the first sentence of paragraph 2. As
to the sentence in brackets in the Drafting Committee's
text, his delegation felt that it would limit the autonomy
of the parties to a contract and that it would be better
to delete it.
30. Mr. BoKMARK (Sweden) felt that the sentence
in brackets should be retained. During the discussion
of article lOin the First Committee, it had been agreed
that, in order to take account of the problems of coun
tries which were remote from the main arteries of in
ternational trade, the handing over of the goods should
not be deemed to take place until they arrived at the
port of destination. A stipulation to that effect was
vital to the purpose of the article.
31. It was clear that the text of the sentence prepared
by the Drafting Committee went beyond the decisions
taken by the First Committee at its 17th meeting. In
particular, the First Committee had not agreed that the
transaction to which the contract related must involve
the carriage of goods from one State to another. The
words setting out that requirement should therefore be
deleted. Those parts of document A/CONF.63/C.l1
L.103 which had been approved in principle by the
First Committee constituted the best basis for discus
sion of article 10. The text prepared by the Drafting
Committee represented a considerable departure from
that document and should be treated as a separate
amendment to the original text of the article.
32. Mr. KHOO (Singapore) suggested that the Com
mittee might first take a decision on whether it wished
to retain the second sentence of paragraph 2 and then
proceed to a vote on his delegation's amendment to the
first sentence.
33. Mr. GOKHALE (India) supported that sugges
tion.
34. Mr. LOEWE (Austria) suggested that a small
drafting group should be appointed to resolve the prob
lems posed by the Singaporean amendment and by the
sentence in brackets.
35. Mr. HARTNELL (Australia) suggested that a
vote should be taken on the concept set forth in the
second sentence, rather than the specific wording.
36. The PRESIDENT said that, if there was no ob
jection, he would invite the Conference to vote first
on the sentence of paragraph 2 enclosed in square
brackets and then on the Singaporean amendment (AI
CONF.63/L.25). Once those votes had been taken,
the Conference could decide whether the text of article
10 should be referred to a small working group or to
the Drafting Committee for drafting refinements; if so,
the text of the article, as revised by the proposed work
ing group or by. the Drafting Committee, would come
before the Conference in plenary meeting at a later
stage, when delegations would be free to propose fur
ther amendments.
37. Mr. ROGNLIEN (Norway) asked whether the
Conference was being invited to vote on the underly
ing concept of the sentence in brackets or on the text
of the sentence as it stood; in the latter case, the wish
of several delegations to introduce substantive amend
ments to the text would be ignored. He asked that it be
compared with the Norwegian proposal in document
A/CONF.63/L.17.
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Article 11
57. Mr. HARTNELL (Australia), introducing his
delegation's amendment to article 11 (A/CONF.63/
L.22), said that its purpose was to clarify the a~ee

ment reached in the First Committee that the article
should not contain a substantive rule requiring the
buyer to notify the seller of a claim arising.from an ex
press undertaking. The. amendm~n~ m.ade it ~lear that,
if such notice was not given, the hl.Il;1tat.lOn penod sho~.dd
commence on the date of the expiration of the period
of the undertaking.
58. Mr. ROGNLIEN (Norway) said that he could not
support the Australian amendment, w~ich carr~ed the
implication that the buyer could validly notify the

38. The PRESIDENT said that the vote would be whether it wished to set up a drafting group to prepare
taken on the sentence as it stood. The proposals for the text of a new sentence which would incorporate
substantive changes had been introduced too late to be the views of the First Committee.
considered at the current meeting. 49. Mr. BURGUCHEV (Union of Soviet Socialist

The result of the vote on the second sentence of Republics) said that his delegation had vott?d in favour
paragraph 2 was 22 votes in favour and 13 against, of retaining the sentence. However, since 1t had b~en
with 4 abstentions. rejected, there was no Po.int.in setting up .a working

group. Following the rejection of the Singaporean
39. The PRESIDENT ruled that, in accordance with amendment, only the first sentence of the paragraph
rule 35 of the rules of procedure, the part of para- remained for consideration.
graph 2 contained in square brackets had not obtained 50. Mr. SMIT (United States of America) proposed
the required two-thirds majority and was therefore that pursuant to rule 33 of the rules of procedure,
rejected. the 'Conference should take a vote on whether it
40. Mr. GUEST (United Kingdom) said that, al- wished to reconsider the sentence placed in square
though he had voted against the retention of the sen- brackets by the Drafting Committee.
tence, he questioned the President's ruling. The inten- 51. Mr. ROGNLIEN (Norway) said that the United
tion of the Drafting Committee had been to offer the States proposal was premature. Under the rules of pro-
Conference a choice between two alternatives,and for cedure the Conference should next vote on the text of
that reason the sentence had been placed between paragr~ph 2 as it stood, following the rejection of the
square brackets. It might not, therefore, be considered bracketed sentence and the Singaporean amendment.
to be subject to the rule requiring a two-thirds ma- Rejection of the first sentence of the paragraph would
jority. indicate the need to reconsider the second sentence.
41. Mr. BOKMARK (Sweden) agreed with the repre- 52. After a brief discussion in which the PRESI-
sentative of the United Kingdom. The two-thirds ma- DENT Mr. ROGNLIEN (Norway) and Mr. BURGU-
jority rule could be applied only to a proposal for the CHEY' (Union of Soviet Socialist Republics) partici-
deletion of the sentence. pated, the PRESIDENT invited the. Conferel!ce. to
42. Mr. SMIT (United States of America) endorsed vote on paragraph 2 as it stood, following the rejection
the remarks made by the representative of the United of the sentence in brackets and the Singaporean
Kingdom. amendment.
43. The PRESIDENT observed that, far from having Paragraph 2 was adopted by 28 votes to 4, with 6
been faced with a choice between two texts, the Con- abstentions.
ference had been required to vote on whether or not 53. Mr. GUEST (United Kingdom) apologized, on
it approved the sentence contained in square brackets. behalf of the Drafting Committee, for the procedural
44. Mr. BELINFANTE (Netherlands) agreed with difficulties to which the wording of paragraph 2 had
the President's interpretation of the situation. The sen- given rise. He would consult the other members of .the
tence in question did not reflect the proposals adopted Committee with a view to ensuring that future diffi-
by the First Committee at its 17th meeting, and should culties of that type were obviated.
therefore be treated as a substantively new proposal 54. Mr. HJERNER (Sweden), speaking in explana-
subject to the rule requiring a two-thirds majority. Af- tion of vote, said that his delegation had abstained
ter the Conference had voted on the Singaporean because of the procedural difficulties that had arisen
amendment, there would be nothing to prevent it from during the conduct of the voting.
setting up a drafting group to prepare a text ·that re- 55. The PRESIDENT invited the Conference to vote
flected the views of the First Committee. on article 10 as a whole.
45. After a brief discussion in which Mr. ROGNLIEN Article 10 was adopted by 28 votes to 3, with 7
(Norway), the PRESIDENT and Mr. BURGUCHEY abstentions.
(Union of Soviet Socialist Republics) participated, the 56. Mr. HARTNELL (Australia) said he had voted
PRESIDENT invited the Conference to vote on the .
Singaporean amendment to article 10, paragraph 2 against the article, not because he opposed its provi-
(A/ CONF.63/ L.25) . sions but because the voting had been conducted un-

fairly, with the result that the clear wis~ of the ~rrst
The Singaporean amendment was rejected by 26 Committee that paragraph 2 should contain a definition

votes to 5, with 6 abstentions. of the point at which the actual handing over of goods
46. Mr. KAMPIS (Hungary) said he interpreted the should be deemed to have taken place had been over-
result of the vote to mean that the Conference op- ruled.
posed the deletion of the second sentence of para
graph 2.
47. Mr. CHAFIK (Egypt) said it was his understand
ing that the Conference objected to the wording of
the sentence in brackets prepared by the Drafting Com
mittee but, at the same time, approved the underlying
concept of that sentence as defined by the First Com
mittee at its 17th meeting.
48. The PRESIDENT pointed out that the lack of a
two-thirds majority in the vote on that sentence im
plied its deletion. However, the Conference had not yet
had an opportunity to consider the proposals adopted
by the First Committee concerning the content of para
graph 2. It only remained for the Conference to decide
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seller of his claim after the expiration of the period of
the undertaking, whereas the purpose of the article
was to ensure that the limitation period should com
mence on the date of the expiration of the period of
the undertaking if notice was not given before that
date. He preferred the text of the article prepared by
the Drafting Committee.
59. Mr. LOEWE (Austria) drew attention to his dele
gation's amendment (A/CONF.63/L.12) , which was

further removed in substance from the existing text
than the Australian amendment and should accord
ingly receive prior consideration.
60. Mr. JENARD (Belgium) suggesed that the vote
on the Austrian amendment should be deferred until the
next meeting.

It was so decided.

The meeting rose at 6 p.m.

8th plenary meeting
Wednesday, 12 June 1974, at 10.10 a.m,

President: Mr. BARRERA GRAF (Mexico).

A/CONF.63/SR.8

AGENDA ITEM 9

Consideration of the question of prescription
(limitation) in the international sale of goods in
accordance with General Assembly resolutions
2929 (XXVII) and 3104 (XXVIII) (continued)

CONSIDERATION OF DRAFT PROVISIONS APPROVED BY
THE DRAFTING COMMITTEE (A/CONF.63/7, A/
CONF.63/L.6, L.12, L.13, L.18 and CORR.1, L.22)
(continued)

Article 11 (concluded)
1. Mr. LOEWE (Austria) said that the purpose of his
amendment (A/CONF.63/L.12) was to restore a
provision that had appeared in the original draft Con
vention and had subsequently been deleted by the First
Committee; that provision was intended to circumscribe
the date on which the limitation period in respect of
any claim arising from the undertaking could com
mence.
2. Mr. CHAFIK (Egypt) supported the Austrian
amendment.
3. Mr. GUEIROS (Brazil) said that he could not
accept the Austrian amendment because it contained
the ambiguous phrase "the date on which the buyer
discovers or ought to discover the fact on which the
claim is based." The text of article 11 in document
A/CONF.63/7 eliminated that ambiguity by indi
cating that the relevant date should. be that on which
the buyer notified the seller of the fact on which the
claim was based.
4. The PRESIDENT called for a vote on the Austrian
amendment (A/CONF.63/L.12).

The amendment was rejected by 10 votes to 3, with
18 abstentions.
5. Mr. HARTNELL (Australia) said that the pur
pose of his delegation's amendment (A/CONF.63/
L.22) was to indicate explicitly that article 11 did not
constitute a rule of substantive law.
6. The PRESIDENT called for a vote on the Austral
ian amendment (A/CONF.63/L.22).

The amendment was rejected by 17 votes ,102, with
12 abstentions.
7. The PRESIDENT called for a vote on the text
of article 11 as it appeared in document A/CONF.
63/7.

Article 11 was adopted by 25 votes to I, with 6
abstentions.

Articles 12 to 15
8. The PRESIDENT said that, if there was no ob
jection, he would take it that tIle Conference adopted
articles 12 to 15.

It was so decided.
Article 16

9. Mr. GUEST (United Kingdom) said that, in the
draft provisions approved by the Drafting Committee,
the text of article 16 appeared in square brackets be
cause the First Committee had taken two mutually
incompatible decisions with regard to the regime regu
lating the counterclaim by approving both article 16
and article 26, paragraph 2.
10. It was for the Conference to decide on one of the
two regimes, and to that end he proposed that the
rules of procedure should be suspended to allow the
Conference, by a simple majority vote, to express a
preference for the regime regulating the counterclaim
contained in article 16 rather than the regime estab
lished by article 26, paragraph 2.
11. In that way, if there were some delegations which
did not like either of the two regimes, they could sim
ply express a preference without thereby committing
themselves; those which preferred the regime con
tained in article 16 would vote in favour of the mo
tion and those which preferred the regime provided
by article 26 would vote against it.
12. Mr. ROGNLIEN (Norway) felt that the text of
article 16 proposed by the Drafting Committee should
be adopted and that in article 26, paragraph 2, the word
"counterclaim" should be deleted and the necessary
drafting changes made.
13. Mr. CHAFIK (Egypt) said that, in order to avoid
any contradiction between article 16 and article 26, the
word "counterclaim" must be deleted in the latter.
14. Mr. BURGUCHBV (Union of Soviet SocialistRe
publics) said that he favoured the regime established
by article 16.
15. Mr. LOEWE (Austria) felt that article 16 should
be adopted, after which drafting changes would have
to be made in article 26 so as to prevent any contra
dictions in the text of the Convention.
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16. Mr. KHOO (Singapore) recalled that his delega- 24. Mr. ROGNLIEN (Norway), introducing his dele-
tion had earlier proposed that the question of coun- gation's amendment to article 18, paragraphs 1 and 2
terclaims should be dealt with in article 24 of the original (A/CONF.63jL.18 and Corr.l), said that the purpose
draft (now article 26) because it was not ade- of the proposed extension of paragraph 1 to "Con-
quately covered by draft article 12 (now article 16). tracting or Non-Contracting State" was to eliminate
However, the changes which had been introduced sub- a restriction that would ultimately operate to the detri-
sequently by the Drafting Committee and which were ment of the creditor. The original purpose of the article
reflected in the text of article 16 as currently drafted should be preserved, which was to give the creditor the
partly resolved his delegation's previous difficulties. benefit of a short additional period, in particular where
He was therefore prepared to accept the view of the the first proceedings had been instituted in a Non-Con-
majority of the participants in the Conference with tracting State and the resulting judgement could not be
regard to the regime regulating the counterclaim. recognized in a State where it was sought to be relied
17. Mr. FRANTA (Federal Republic of Germany) upon. The cases where the first proceedings had been
said that he shared the view of the Austrian delegation. instituted in a Contracting State would be covered by
The most correct procedure would be first to vote on article 31 (cf. article 24).
article 16 and subsequently, when article 26 was con- 25. The amendment to paragraph 2 was' designed to
sidered, to vote on the Egyptian proposal for the dele- make it quite clear that what was sought was recog-
tion of the word "counterclaim" in paragraph 2 of that nition or execution of the decision within any time-limit
article. The representative of Austria was wrong in prescribed by the law applicable, and also that the
stating that no objection had been raised to article 16 additional period of one year from the date of refusal
at the time of its consideration in committee. His dele- was for the purpose of obtaining satisfaction or rec-
gation had opposed the idea that prescription should ognition of the claim in the other State refusing execu-
have retroactive effect in the case of an act performed tion.
by way of counterclaim, and it intended to vote against 26. If the Conference decided to vote on the deletion
article 16. of the article without first voting on the amendments
18. Mr. BOKMARK (Sweden) pointed out that the proposed by his delegation, he would be compelled to
adoption of article 16, as it appeared in document vote against the article as a whole.
A/CONF.63/7, would be incompatible with the adop- 27. Mr. LOEWE (Austria) withdrew his amendment,
tion of article 26, paragraph 2. He supported the pro- but requested separate votes on paragraphs 1 and 2 of
posal by Austria, Norway and Egypt that the word the article.
"counterclaim" in article 26 should be deleted. 28. Mr. MUKUNA (Zaire) asked whether there was
19. Mr. HARTNELL (Australia) said that he was not a contradiction between article 18 and the provi-
inclined to prefer article 26, paragraph 2, to article 16 sions of article 5 (d) and (e).
because of the basic principles underlying the concept 29. Mr. HONNOLD (Chief, International Trade Law
of counterclaims. Branch) explained that both paragraph 1 and para-
20. Mr. STALEV (Bulgaria) disagreed with the rep- graph 2 of article 18 referred to the original claim,
resentative of Australia. Any reference to counter- whereas article 5 referred to claims based upon judge-
claims in article 26, paragraph 2, was irrelevant, since ments or awards.
that paragraph dealt solely with defences. Conse-
quently, he was in favour of adopting article 16 and 30. Mr. BOKMARK. (Sweden), introducing his dele-
deleting the word "counterclaim" in article 26, para- gation's amendment (A/CONF.63/L.13), said that it
graph 2. was based on a fundamental objective of the Conven-
21. The PRESIDENT called for a vote on article 16, tion, namely, that disputes should be settled within a
as it appeared in document A/CONF.63/7, and said reasonable period but parties should not be obliged to
that the views expressed on article 26, paragraph 2, have recourse to the courts before they had had time
would be taken into account when that article was to negotiate an agreement.
considered. 31. It should be pointed out that the First Committee

Article 16 was adopted by 31 votes to 4, with 1 had adopted the text of article 18 as proposed by his
abstention. delegation and that, subsequently, the Drafting Com-

Article 17 mittee had inserted the word "Contracting" before the
22. The PRESIDENT said that the reference to article word "State", which was unquestionably a substantive

change. His delegation accordingly proposed that the
16 in article 17, paragraph 1, had been placed in text of the article as adopted by the First Committee
square brackets because, at the time when article 17 should be retained and that any other proposals, in-
had been drafted, it had not been known whether arti- eluding that of the Drafting Committee, should be con-
cle 16 would be adopted or not. The brackets should sidered to be amendments and should require a two-
now be deleted and, if there was no objection, he thirds majority for adoption.
would take it that article 17 was adopted with that
change, and that the brackets would also be deleted in 32. Mr. GUEST (United Kingdom), speaking as
other articles containing a reference to article 16. Chairman of the Drafting Committee, said that at its

It was so decided. 16th meeting, on 3 June, the First Committee had re-
Article 18 ferred to the Drafting Committee the Soviet amend-

ment in document A/CONF.63/C.l/L.85, which re-
23. Mr. LOEWE (Austria), introducing his amend- lated to that question, and on that basis the Drafting
ment to article 18 (A/CONF.63/L.6), said that in Committee had decided to insert the word "Con-
his country there was no formal system of recognition

tracting".of decisions rendered by a foreign court. His delegation
could not, therefore, accept that provision and felt 33. Mr. BURGUCHEV (Union of Soviet Socialist
that it would be best to allow the procedural law of Republics) said he believed that, if the Swedish pro-
each country to apply in such cases. posal was adopted the intended purpose of the Con-
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vention would be lost. He did not see how the Conven
tion could be implemented if the word "Contracting"
was deleted, especially since any obligation arising from
the Convention could not be imposed on a non-con
tracting State.
34. Mr. JENARD (Belgium) pointed out the delicate
interrelationship between the various articles of the
Convention and, in particular, article 3, paragraph 1,
which laid down that the Convention should apply only
if, at the time of the conclusion of the contract, the
places of business of the parties to a contract of inter
national sale of goods were in Contracting States.
35. Mr. BELINFANTE (Netherlands) agreed with
the representative of the USSR that obligations aris
ing from the Convention could not be imposed on a
non-contracting State. In his view, the word "Con
tracting" should be deleted the first time it appeared
in each paragraph and be retained the second time.
36. Mr. SMIT (United States of America) supported
the Swedish proposal, which he found useful, and
agreed with the suggestion made by the representative
of the Netherlands. However, he pointed out that by
definition the Convention applied only to Contracting
States, so that even if the word "Contracting" did not
appear the second time in each paragraph it would in
any case be implied.
37. Mr. BOKMARK. (Sweden) expressed his full
agreement with the comments made by the representa
tive of the United States. Replying to the representative
of the USSR, he said that, while it was true that obli
gations could not be imposed on non-contracting States
under the Convention, such was not the purpose of his
proposal.
38. Mr. FRANTA (Federal Republic of Germany)
felt that what the Swedish delegation was proposing in
its amendment (A/CONF.63/L.13) would broaden
the scope of the article too much.
39. Mr. STALEV (Bulgaria) said that, in his view,
the Swedish delegation's proposal should be combined
with the Soviet representative's suggestion, as had been
done by the representative of the Netherlands.
40. Mr. ROGNLIEN (Norway), referring to the rela
tionship between articles 5 and 18 mentioned by the
representative of Zaire, observed that article 18 related
to cases where the creditor had to fall back on his
original claim within a jurisdiction where the judge
ment was not recognized and therefore not covered by
article 5 (d). Article 18 was necessary because in some
countries the judgements of foreign courts were recog
nized only if there were formal bilateral or multilateral
agreements. The article took care of the situation where
legal proceedings had resulted in a decision on the
merits of the case in a foreign State, while article 17
took care of the situation where the proceedings had
ended without such decision. The system would be
incomplete if only one of those situations were covered
and the creditor consequently would have the benefit
of the additional period in only one of them.
41. He agreed that it was only necessary to delete the
word "Contracting" the first time it appeared in para
graph 1 and the first time it appeared in paragraph 2
of article 18.
42. Mr. HJERNER (Sweden), referring to the com
ment by the representative of the Federal Republic of
Germany, pointed out that article 18 was only appli
cable to decisions on the merits, and that other cases
were covered by article 31.

43. The PRESIDENT announced that he would put
to the vote the Swedish proposal (A/CONF.63/L.13)
which, since it dealt with a matter of substance, would
require a two-thirds majority for adoption.
44. Mr. HJERNER (Sweden) said he did not agree
with the President that his delegation's proposal would
require a two-thirds majority for adoption. The Draft
ing Committee had inserted in article 18 the word
"Contracting", which had not appeared in the text
adopted by the First Committee. It was therefore the
text recommended by the Drafting Committee that
must obtain a two-thirds majority.
45. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) disagreed with the representative of Sweden,
and said that the Drafting Committee had not deviated
from the decision adopted by the First Committee.
46. Mr. BOKMARK (Sweden) said his delegation
agreed that the word "Contracting" should be deleted
only the first time it appeared in paragraph 1 and the
first time it appeared in paragraph 2 of article 18, and
requested that in both cases a separate vote should be
taken on the word "Contracting".
47. Mr. AL-QAYSI (Iraq) said that, since Sweden
had withdrawn its original proposal, only the Nether
lands proposal should now be put to the vote.
48. Mr. LOEWE (Austria) said that the basis of dis
cussion was a text adopted by the Drafting Committee.
It had been established that the Drafting Committee
had not exceeded its authority, and he did not think
that any provision could be changed except by a two
thirds majority.
49. Mr. SLOAN (Director, General Legal Division)
pointed out that the question of separate votes on parts
of a proposal was governed by rule 39 of the rules of
procedure of the Conference.
50. Mr. FRANTA (Federal Republic of Germany)
said he did not believe that rule 39 applied in the case
of the Swedish proposal. If it did, a vote would first
have to be taken on the objection by Austria to the
proposal for division.

The meeting was suspended at 12.35 p.m. and re
sumed at 12.45 p.m.
51. The PRESIDENT said that, in accordance with
rule 39 of the rules of procedure, he would put to the
vote the Swedish motion for separate votes on the word
"Contracting" the first time it appeared in paragraphs 1
and 2 of article 18, as submitted by the Drafting Com
mittee in document A/CONF.63/7.
52. If the motion was adopted by a simple majority,
separate votes would be taken on the word "Contract
ing", as indicated.

The motion for division was adopted by 22 votes
to 14.
53. The PRESIDENT put to the vote the retention
of the word "Contracting" the first time it appeared
in paragraph 1 of article 18.

The retention of the word "Contracting" was re
jected by 21 votes to 10, with 9 abstentions.
54. Mr. ROGNLIEN (Norway) pointed out that his
delegation's amendment to paragraph 2 (A/CONF.63/
L.18 and Corr.1) should be put to the vote before a
vote was taken on the retention of the word "Con
tracting" the first time it appeared in that paragraph.
55. The PRESIDENT put to the vote the Norwegian
amendment (A/CONF.63/L.18 and Corr.1).

The amendment was rejected by 7 votes to 2, with
31 abstentions.



Paragraph 1
The result of the vote was 23 in favour and 14

against.
Paragraph 1 was not adopted, having failed to ob

tain the required two-thirds majority.

Paragraph 2
The result of the vote was 19 in favour and 14

against, with 2 abstentions.
Paragraph 2 was not adopted, having failed to ob

tain the required two-third majority.
Article 18 was not adopted, the two paragraphs of

the article (A/CONF.63/7) having failed to obtain the
required two-thirds majority.

The meeting rose at 1.15 p.m.
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56. The PRESIDENT put to the vote the retention of 63/7, with the relevant drafting changes, should be
the word "Contracting" the first time it appeared in put to the vote.
the text of paragraph 2 of article 18.

The retention of the word "Contracting" was re
jected by 22 votes to 10, with 9 abstentions.
57. The PRESIDENT pointed out that, as a result of
the Conference's decision to delete the word "Contract
ing" in both cases, it would be necessary to change the
wording of article 18. The changes would consist in
replacing the words "another Contracting State" by a
"Contracting State" in paragraphs 1 and 2.
58. Mr. BELINFANTE(Netherlands) said that the
representative of Austria, when withdrawing his amend
ment, had requested separate votes on paragraphs 1
and 2. No one had objected to that request, and he
therefore believed that that was the procedure which
should be followed.
59. The PRESIDENT suggested that the two para
graphs of article 18 contained in document A/CONF.
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AGENDA ITEM 9

Consideration of the question of prescription
(limitation) in the international sale of goods
in accordance with General Assembly resolutions
2929 (XXVII) and 3104 (XXVIII) (continued)

CoNSIDERATION OF DRAFT PROVISIONS APPROVED BY
THE DRAFTING COMMITTEE (A/CONF.63/7, A/
CONF.63/L.7, L.8, L.9, t.is, L.16, L.19, L.20,
L.21, L.23/Corr.l, L.26, L.27) (continued)

1. Mr. BURGUCHEV (Union of Soviet Socialist Re
publics) said he was authorized by his delegation to
state that persistence by the Secretariat in the tactics
it had employed at the preceding meeting might lead
to undesirable results for the work of the Conference
and prevent the adoption of the Convention by a num
ber of States.

TEXT PROPOSED FOR THE NEW ARTICLE 18
(A/CONF.63/L.14)

2. Mr. HJERNER (Sweden), introducing the pro
posed new article sponsored by six delegations (A/
CONF.63/L.14), noted that the purpose of the Con
vention was to provide a regime whereby the parties
to a contract of international sale could settle any dis
putes that might arise from the contract within a rea
sonable time. Some delegations felt that, in order to
prevent the bringing of actions in haste, the Conven
tion should stipulate that the creditor would not be
required to institute proceedings to enforce a claim for
as long as negotiations between himself and the debtor
continued. A similar proposal had been discussed in the
First Committee but had come under criticism on the
ground that it was difficult to determine when negotia
tions between the creditor and the debtor actually
ended. That problem was taken care of by paragraph 2
of the proposed new article.

3. The PRESIDENT invited the Conference to vote
on the proposed new article 18 (A/CONF.63/L.14).

The result of the vote was 13 votes in favour and
11 against, with 10 abstentions.

The proposed article was not adopted, having failed
to obtain the required two-thirds majority.

Article 19
4. Mr. LOEWE (Austria) withdrew his delegation's
proposal for the deletion of article 19 (A/CONF.63/
L.7).
5. Mr. SMIT (United States of America), introducing
his delegation's amendment to article 19, paragraph 3
(A/CONF.63/L.23/Corr.l), noted that the text of the
paragraph prepared by the Drafting Committee was
inconsistent with the provisions of articles 17 and 18,
in so far as it stipulated that the creditor must institute
legal proceedings either within the limitation period
otherwise provided by the Convention or within one
year from the date on which the legal proceedings re
ferred to in article 19, paragraphs 1 and 2, ended.
That was not the same as providing for a one-year
extension of the limitation period to which the provi
sions of articles 20, 21 and 22 would be applicable.
His delegation's amendment was designed to eliminate
that dichotomy.
6. He drew attention to a typographical error in the
third line of the amendment, where the phrase "jointly
or severally liable" should read "jointly and severally
liable".
7. Mr. ROGNLIEN (Norway) said that there was no
difference of purpose .between the wording of para
graph 3 as it stood and the United States amendment.
The amendment had the advantage, however, of being
clearer and better drafted and was therefore accept
able to his delegation.
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8. Mr. GUEIROS (Brazil) expressed whole-hearted
support for the United States amendment.

The United States amendment (A/CONF.63/L.23/
Corr.I) was adopted by 21 votes to none, with 13
abstentions.

Article 19 as a whole, as amended, was adopted by
26 votes to 3, with 5 abstentions.

Article 20
9. Mr. KAMPIS (Hungary), introducing his delega
tion's proposal for the deletion of article 20 (A/CONF.
63/L.21), recalled that in the First Committee it had
been argued that the article as currently worded ran
counter to the purpose of the Convention, which was
to provide a set of uniform rules on prescription.
10. Mr. JENARD (Belgium) felt that article 20
should be retained. If it was deleted, the creditor would
be placed in a difficult position because of the fact
that the limitation period could be interrupted only by
the institution of arbitral or other legal proceedings.
Arbitration was often a long and difficult process, and
a rule requiring the creditor to institute legal proceed
ings would give rise to inequities, since the cost of such
proceedings varied widely from country to country.
11. Mr. KOPAC (Czechoslovakia) supported the
Hungarian amendment. Acceptance of the article as it
stood would lead to inequities, since the debtor would
always be subject to the municipal law of his country
while the creditor would in many cases be made sub
ject to a law different from his national law.
12. Mr. MUSEUX (France) endorsed the remarks
by the representative of Belgium.
13. Mr. LOEWE (Austria) said that the system pro
vided by article 20 did not exist under Austrian law.
However, he sympathized with the position of those
States which wished to maintain local rules providing
for the interruption of the limitation period by other
means than the institution of legal proceedings. Sim
plification and unification of the provisions of the
Convention, which all delegations clearly desired,
should not be pushed beyond practical limits. The
retention of article 20 would make it easier for some
States to ratify the Convention without prejudicing the
position of others which did not wish to take advan
tage of the provisions of that article.
14. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) supported the Hungarian amendment; arti
cle 20 as currently drafted ran counter to the expressed
wish of the Conference to simplify the provisions of the
Convention.

The Hungarian amendment (A/CONF.63/L.2I) was
rejected by 16 votes to 9, with 9 abstentions.
15. Mr. ROGNLIEN (Norway), introducing his dele
gation's amendment to article 20, contained in docu
ment A/CONF.63/L.19, said that its purpose was to
simplify the provisions of the Convention relating to
the maximum duration of the limitation period. Arti
cle 24 provided for a cut-off period of 10 years from
the date on which the limitation period began to run
under articles 9 to 12. Article 20, on the other hand,
provided for an over-all period of eight years from the
same date. That was an unnecessary complication and
could lead to uncertainty with regard to the applica
tion of the Convention. For the sake of consistency,
therefore, he proposed the deletion of the last part of
the article, beginning with the words "provided that".

16. Mr. GUEIROS (Brazil) supported the Norwegian
amendment, which would serve to harmonize the pro
visions relating to the over-all cut-off period.
17. Mr. MUSEUX (France) moved the adjournment
of the debate on the question under discussion, in ac
cordance with rule 25 of the rules of procedure, to
enable the Conference to complete its consideration of
articles 24 and 26 before voting on the Norwegian
amendment to article 20.
18. Mr. SMIT (United States of America) and Mr.
ROGNLIEN (Norway) supported the motion.
19. Mr. GUEST (United Kingdom) said that he sym
pathized with the motion but felt that the Conference
should proceed with its consideration of articles 20 to
23 and revert to the Norwegian amendment in the
context of its consideration of article 24.

The motion was adopted by 29 votes to none, with
9 abstentions.

Article 24
20. Mr. GUEST (United Kingdom), speaking as
Chairman of the Drafting Committee, said that the
wording of article 24 had caused some difficulty to the
members of the Committee, who had been divided in
their interpretation of the decision taken by the First
Committee with regard to the content of the article.
However, he felt that there was no difference of sub
stance between the existing text and the 'amendment
proposed by France and Norway (A/CONF.63/L.26).
21. Mr. MUSEUX (France) said that the amendment
was intended to restore the wording of the substance
of the text for article 24 that had been adopted by the
First Committee. He recalled that, as a result of diffi
culties that had arisen during its consideration of arti
cle 22 and article 24, paragraph 1, (article 24 and
article 26, paragraph 1, of the draft provisions in docu
ment A/CONF.63/7), the First Committee had ap
pointed a small working group to draw up texts for
those articles, which were closely linked. The texts
submitted by the group had been considered by the
Committee at its 22nd meeting. During the debate on
the articles, the question had arisen whether the over
all limit of 10 years should be applied in all circum
stances or should be subject to certain exceptions.
A majority of members had agreed on the general
principle that the cut-off period should not apply to
the circumstances referred to in articles 12, 13 and 14
(articles 13, 14 and 15 of the present text). Accord
ingly, it had been felt necessary to enumerate those
articles to which the cut-off could validly apply. The
text of article 24 prepared by the Drafting Committee
lacked such an enumeration and could be interpreted
as providing that the cut-off period of 10 years should
apply even to cases where the limitation period had
ceased to run as a result of the restitution of legal pro
ceedings, which was absurd.
22. The only new element added by the amendment,
on which the Conference might wish to take a separate
vote, was the inclusion of article 31 in the enumeration.
23. He pointed out that the text for article 26, para
graph 1, submitted by the Drafting Committee in
document A/CONF.63/7 did not fully reflect the sub
stance of the text for article 24, paragraph 1, that had
been adopted by the First Committee at its 22nd
meeting.
24. Mr. ROGNLIEN (Norway) said he wished to
make it quite clear that under the amendment article
24 would still cover all the articles which might apply,
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with the exception of articles 13 to 16. The express
reference to article 31 had been included to meet the
objections of the representative of the United States,
who had feared that, if the limitation period did not
expire before the end of a legal action, a new action
might be started. That problem would hardly arise,
however, because of the rules of lis pendens and be
cause article 24 would apply notwithstanding article 17.
The United States amendment to article 26 (A/CONF.
63/L.29) also covered that point, and he would sup
port it. It was clear that there was no extension to
another forum.

25. Mr. KOPAC (Czechoslovakia) said that the prob
lem must be solved in conjunction with article 26. If
article 24 referred only to the articles mentioned in
document A/CONF.63/L.26, it would be necessary to
adopt the United States amendment to article 26;
otherwise the cases mentioned in the latter amendment
would not be covered and there would be an unlimited
prescription period for new legal proceedings following
an initial action. The simplest approach, however, was
to provide in article 24 for a general cut-off point 10
years after the commencement of the limitation period.
Article 26, paragraph 1, met the misgivings expressed
by the representative of France, because proceedings
would have to be brought before the limitation period
expired.

26. Mr. LOEWE (Austria) observed that the whole
problem was highly artificial. Once the limitation pe
riod had come to an end, there was no longer any
question of expiration; the proposal by France and
Norway would lead to unnecessary complications, and
readers of the Convention would not understand it.
He preferred the text submitted by the Drafting Com
mittee.

27. Mr. SMIT (United States of America) said that
the working group established by the First Committee
had spent a long time in preparing its submission. The
representative of France had not wanted any reference
to articles 13 to 15 because he had been. concerned
that, if proceedings were commenced before the end
of the limitation period, a party might invoke limita
tion at the end of the 10-year period. In the United
States system, once proceedings had begun there was
no limitation. Although he felt that the provision con
cerning the over-all cut-off point appeared at the wrong
place in the Convention, he was prepared to accept
the compromise that had been reached. Although the
final decision of the Drafting Committee had produced
the text in document A/CONF.63/7, he had been un
der the impression that the Committee had in fact
approved the French text. As far as his delegation was
concerned, the essential point was that no action could
be brought after 10 years from the commencement of
the limitation period. Provided that was the case, arti
cle 24 was not necessary. If it was retained, there
would be no need for the amendment to article 26.
He did, however, recognize that the representative of
France had felt there was some ambiguity where the
limitation period expired during litigation. As the rep
resentative of Czechoslovakia had correctly pointed
out, it was irrelevant to deal with the consequences
of proceedings commenced after the expiration of the
limitation period, although it would be possible for a
judge to overlook article 26, paragraph 1, and to rule
that there was no claim because the limitation period
had expired. Provided that the United States amend
ment to article 26 was adopted, he would support the

amendment to article 24 (A/CONF.63/L.26) with the
reference to article 31 deleted.
28. Mr. MUSEUX (France) proposed that articles 24
and 26 should be voted on together.
29. Mr. GOKHALE (India) felt that the inclusion in
the amendment to article 24 of a reference to article
31, which did not deal with the limitation period,
would lead to difficulties.
30. Mr. OLIVENCIA (Spain) said that the Spanish
text of article 24 as it appeared in document A/CONF.
63/7 was quite different from that approved by the
Drafting Committee. Although he had been able to
ignore a number of other minor discrepancies, the dif
ference in the case of article 24 amounted to a sub
stantive one. He requested that arrangements should
be made to have the Spanish text brought into line with
the other language versions.
31. Mr. STALEV (Bulgaria) said there was no es
sential difference between the wording approved by the
Drafting Committee and the amendment submitted by
France and Norway, which simply made the text more
complicated. He could see no reason why a judge
would accept the argument that a limitation period
could expire during litigation by virtue of article 24,
when it was clear that the period ceased to run once
legal proceedings were instituted.

The amendment (A/CONF.63/L.26) was rejected
by 14 votes to 5, with 19 abstentions.

Article 24 was adopted by 33 votes to 4, with 4
abstentions.
32. Mr. SMIT (United States of America) announced
that he was withdrawing his delegation's amendment
to article 26.

Article 20 (concluded)

33. Mr. ROGNLIEN (Norway) withdrew his dele
gation's amendment to article 20, contained in docu
ment A/CONF.63/L.19,and requested a separate vote
on the last part of the article; beginning with the words
"provided that".
34. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) supported the request for a separate vote.

The last part of article 20, beginning with the words
"provided that", was rejected by 28 votes to 1, with
9 abstentions.

Article 20, as amended, was adopted by 33 votes
to 3, with 1 abstention.

Article 21

35. The PRESIDENT pointed out that the amend
ments to article 21 proposed by Austria (A/CONF.63/
L.8) and Sweden (A/CONF.63/L.15) were identical.

The amendments were rejected by 26 votes to 9,
with 3 abstentions.

Article 21 wasi adopted. by 36 votes to none, with
2 abstentions.
36. Mr. HONNOLD (Chief, International Trade Law
Branch) announced that he had consulted the Chair
man of the Drafting Committee and the representatives
of Mexico and Spain in connexion with the request by
the representative of Spain that arrangements should
be made to align the Spanish and other language texts.
Any requests for alignment should be addressed to the
representative of Mexico.
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Articles 22 and 23

37. Mr. ROGNLIEN (Norway) said that the amend
ments to articles 22 and 23 contained in document
A/CONF.63/L.19 were based on the same considera
tions as the amendment to article 20 in the same docu
ment, which had already been discussed. If the 10-year
period provided by article 24 was relied on, the provi
sion for an eight-year period in articles 22 and 23
would be an unnecessary duplication.

The Norwegian amendment to article 22 was adopted
by 35 votes to 1, with 2 abstentions.

Article 22, as amended, was adopted by 36 votes
to 1, with 2 abstentions.

The Norwegian amendment to article 23 was adopted
by 32 votes to 1, with 3 abstentions.

Article 23, as amended, was adopted by 33 votes
to 3, with 2 abstentions.

Article 25

Article 25 was adopted.

Article 26

38. Mr. ROGNLIEN (Norway) said that the effect
of the Austrian amendment to article 26, paragraph 2
(A/CONF.63/L.9) was the same as that of his own
delegation's amendment (A/CONF.63/L.20). The ref
erence to counterclaims in article 26 was incompatible
with the provisions of article 16 and should be deleted.
The resulting text would be the original UNCITRAL
text, with certain minor drafting changes which his
delegation had felt were useful and which should be
retained. The use of the words "provided that in the
latter case this may only be done" ensured that the
exception applied only to claims for set-off, and that
any other defence would be available without quali
fication.
39. Mr. LOEWE (Austria) withdrew his amendment
in favour of the Norwegian proposal. The purpose of
the amendment had been to correct an error made in
the First Committee when an amendment proposed by
Singapore had been adopted. The latter amendment
had been submitted with the best of intentions, but it
was incompatible with article 16.
40. Mr. GOKHALE (India) said it was not clear
why there was no reference to defence in the sub
paragraphs of the proposed paragraph 2 of article 26.
He wished to know whether a claim could be relied
on as a defence.

41. Mr. ROGNLIEN (Norway) said that the. word
"defence" had not appeared in the subparagraphs in
the original UNCITRAL text, because the subpara
graphs applied only to set-off and not to other defence.
The use of a claim as such a defence must be permitted
without any exceptions.

The Norwegian amendment (A/CONF.63/L.20) was
adopted by 27 votes to none, with 7 abstentions.

Article 26, as amended, was adopted by 33 votes to
none, with 4 abstentions.
42. Mr. KAMPIS (Hungary), speaking in explana
tion of vote, said that he had abstained in the two votes
that had just been taken because he did not see why
there should be a reference to the use of a claim as a
defence in article 26, paragraph 2, if the rest of the
paragraph dealt solely with the question of set-off.

Articles 27, 28 and 29
Articles 27, 28 and 29 were adopted.

Article 30
43. Mr. ROGNLIEN (Norway) said he regretted that
the Drafting Committee had not seen fit to include in
article 30 a reference to article 16, as well as to articles
13, 14 and 15. In the absence of such a reference,
some unjustified doubt might be raised as to whether
an act by way of counterclaim that should be per
formed at the latest on a dies non juridicus would have
the benefit of the brief extension laid down in article
30.
44. Mr. LOEWE (Austria) said that the question was
not important, since article 16 mentioned articles 13,
14 and 15, which were referred to in article 30.

Article 30.was adopted.

Article 31
45. Mr. HJERNER (Sweden) introducing his dele
gation's amendment to article 31 (A/CONF.63/L.16),
said that, as there had been some support in the First
Committee for the extension of the provisions of article
31 to non-contracting States in the circumstances men
tioned in the amendment, he had decided to present
the proposal in plenary meeting. There was no risk
of the provision's being abused, since it contained the
proviso that the debtor must have agreed to legal pro
ceedings in the non-contracting State.
46. Mr. LOEWE (Austria) said that the Swedish
amendment was not very clear. Furthermore, the scope
of the French and the English texts were not exactly the
same. He suggested that the representative of Sweden
might wish to redraft his amendment so as to clarify
its meaning.
47. Mr. OLIVENCIA (Spain) supported the amend
ment, which would solve a problem that he had raised
in the First Committee. The present draft of article 31
restricted the scope of the international effect of the
Convention. If it was to have effect only in respect of
acts performed in Contracting States, it would rule
out the possibility of, for instance, arbitral proceed
ings under article 14 in a third State, even if the par
ties in the two Contracting States had agreed to them.
That would considerably reduce the likelihood of many
States ratifying the Convention. Although he agreed
with the representative of Austria that the amendment
might be more clearly worded, he felt that the inten
tion was clear and he could vote for it as it stood.
48. Mr. NYGH (Australia) said that he could sup
port the Swedish amendment making possible a desir
able, although slight, extension of the scope of article
31, which would depend on the consent of the parties.
As to the difference between the English and the
French texts, some way must be found to make it
clear in the French version that the expression "legal
proceedings" was intended to include arbitral proceed
ings. Article 31 was very important and indeed was
vital to the success of the Convention. If Contracting
States were not free to take account of acts relating to
a claim which were performed in a non-contracting
State, that would not be conducive to uniformity or to
widespread ratification of the Convention.
49. Mr. SMIT (United States of America) said that
he was opposed to the Swedish amendment. The pres
ent text of article 31 struck a very careful balance
between conflicting points of view, and it should stand.
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Article 33
62. Mr. WATTLES (Executive Secretary of the Con
ference) pointed out an error in the French text of
amendment A/CONF.63/L.27, which was submitted
by Norway and not by the United States.
63. Mr. ROGNLIEN (Norway) said that, since the
accession of federal States to the Convention was con
templated, it was desirable to spell out not only the
system of law to be applied, but also ~hich terri;torial
units were to be regarded as Contracting States m re
lation to articles 3 and 31. It should be made sure
that the balance of reciprocity between unitary and
federal States under the Convention was retained. In
submitting its amendment, his delegation had merely
wished to make it clear that only the territorial units
to which the Convention was extended were to be re
garded as Contracting States.
64. Mr. GUEST (United Kingdom) observed that ar
ticle 33 was not concerned with territorial units and
the systems of law applicable therein. It was meant
to ensure that, in a federal State, the federal law would
be the applicable law.
65. Mr. NYGH (Australia) said that his delegation
had been concerned about the wording of article 33,
but its doubts had been resolved by the text submitted
by the Drafting Committee. He opposed the Norwegian
amendment, which would be confusing. In Australia,
for instance, the component states had their own law
but Australia as a unit was a single Contracting State.
Article 33 was useful, in that a choice-of-law clause
might be of help to some States in applying the Con
vention, but the Norwegian amendment would merely
introduce a disastrous ambiguity.
66. Mr. BELINFANTE (Netherlands) said that the
words "the particular legal system concerned" were

Article 32
52. Mr. NYGH (Australia) recalled that in the Sec
ond Committee, Australia had voted against the in
clusion of article 32 because it was felt to be inap
propriate in the present Convention. The Australian
Government had since given the matter further con
sideration, bearing in mind the wish of a majority in
the Second Committee that a clause of that nature
should be included in the Convention. Australia would
prefer that a federal clause of that kind should not be
included because it appeared to be wider than was
really necessary to enable States-such as Canada,
for instance-which had a practical problem, owing
to the separation of powers between various territorial
units, to implement the Convention in their territories.
However, Australia recognized that some States did
have a real problem in securing the full co-operation
of all the territorial units which had legislative com
petence in the matter, and that without a clause of
that kind those States would be unable to participate
in the Convention even in a limited manner.
53. With that in mind, Australia would like to sup
port the inclusion of article 32 in the Convention. It
would like to indicate, however, that it regarded the
clause as being inappropriately drafted and not to be
taken as a model for future conventions. His delega
tion would like to place on record its view that, for
future conventions, the precise formulation of the ar
ticle in question should be the subject of future
consideration.
54. Finally, Australia would also wish to place on
record that it did not interpret article 32 as being
applicable to Australia, and Australia would not feel
itself bound to make any declaration whatsoever.
55. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that his delegation would like some
time to reconsider article 32 in the light of the Aus
tralian representative's statement. He therefore pro
posed that consideration of the article should be ad
journed to the next meeting.
56. Mr. TRUDEL (Canada) said that, as no amend
ment to article 32 had been submitted, there was no

The arguments advanced by the representative of reason why the Conference should not vote on it im-
Sweden had already been put forward in the First mediately. He was astonished at the Australian repre-
Committee, where they had not commanded wide sentative's statement, which was apparently intended
support. Furthermore, if the proposed new paragraph to hedge the application of article 32 round with a
was added, it would apply to proceedings under ar- string of restrictions.
ticles 17, 19 and 20 and would mean that the limita- 57. Mr. NYGH (Australia) said that the representa-
tion period would cease to run if the parties agreed tive of Canada had misinterpreted his statement. Aus-
to legal proceedings in the third State in the circum- tralia was not attempting to place any restrictions on
stances mentioned in those articles. the application of article 32; it merely wished to ensure

The result of the vote was 14 in favour and 13 that it would not be regarded as a precedent for future
against, with 9 abstenstions. conventions.

The amendment by Sweden (A/CONF.63/L.16) 58. Mr. MUSEUX (France) agreed with the repre-
was not adopted, having failed to obtain the required sentative of Canada that there was no need for further
two-thirds majority. debate on article 32. It did not concern France, and
50. Mr. ROGNLIEN (Norway) proposed a drafting no State was obliged to take cognizance of that article
change in article 31. unless it wished to. He therefore opposed the motion

The Norwegian amendment was adopted. for adjournment of the debate on it.
Article 31, as amended, was adopted by 28 votes to 59. The PRESIDENT said that, under rule 25 of the

4, with 2 abstentions. rules of procedure, as two speakers had already op-
posed the Soviet representative's motion for adjourn-

51. Mr. KHOO (Singapore) said that he had ab- ment of the debate on article 32, he could now give
stained from voting on article 31 in the belief that the the floor only to two representatives wishing to speak
vote was being taken on the Norwegian amendment. in favour of the motion.
He wished to place on record that he had intended 60. Mr. NANOWSKI (Poland) supported the motion.
to vote in favour of article 31, as amended.

61. Mr. BELINFANTE (Netherlands) also sup
ported the motion. Time was needed to discuss the
new draft of article 32; for instance, he would like
some clarification of what was meant by the phrase
"different systems of law" in paragraph 1.

The motion for adjournment of the debate on article
32 was adopted by 16 votes to 14, with 9 abstentions.
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not clear to him, and the Norwegian amendment did
nothing to improve matters, since the expression "dif
ferent systems of law" was no more precise. He could
not, therefore, vote for either the text as it stood or
the amendment. The best solution might be to delete
the article entirely.

67. Mr. HJERNER (Sweden) agreed that it was
difficult to attach any precise meaning to the words
"the particular legal system concerned" and that it
might be wiser to delete the article, which was not
strictly necessary, since the question was already dealt

with in article 32. He did not understand the mean
ing of the Norwegian amendment and could not vote
for it in any event.
68. Mr. JENARD (Belgium) and Mr. GOKHALE
(India) said that they could not vote for the amend
ment, since its meaning was not clear to them.

The Norwegian amendment (A/CONF.63/L.27)
was rejected by 21 votes to 1, with 13 abstentions.

Article 33 was adopted by 15 votes to 6, with 12
abstentions.

The meeting rose at 6.05 p.m.

10th plenary meeting
Wednesday, 12 June 1974, at 8.10 p.m.

President: Mr. BARRERA GRAF (Mexico).

A/CONF.63/SR.1O

AGENDA ITEM 9

Consideration of the question of prescription
(limitation) in the international sale of goods
in accordance with General Assembly resolutions
2929 (XXVII) and 3104 (XXVIII) (concluded)

CONSIDERATION OF DRAFT PROVISIONS APPROVED BY THE
DRAFTING COMMITTEE (A/CONF.63/7, A/CONF.
63/L.I0, L.ll) (concluded) AND OF NEW ARTICLES
33 bis AND 38 bis (A/CONF.63/L.3, L.28)

Article 32 (concluded)

1. Mr. KOPAC (Czechoslovakia) said that although
the Conference had adopted other articles without a
vote because there had been a consensus on them,
reservations and hesitation had been expressed con
cerning article 32 in both the Second Committee and
the plenary. Delegations expressing such sentiments
had included that of Australia, for whom the article
was none the less very important. Accordingly, he pro
posed that a vote should be taken on the article.

2. Mr. TRUDEL (Canada) said that article 32 was
of vital importance for Canada and other non-unitary
States. Efforts had been made since the start of the
Conference to find the text most acceptable to dele
gations which were directly concerned and those which
were not. The present version of that article should
meet that requirement, since it had precedents both in
a similar text adopted at the Washington diplomatic
conference in October 1973 and in some Hague Con
ventions. The amendments to the original text (A/
CONF,63/4) were minor and had been made for
purposes of clarification: hence the reference to the
constitution of a Contracting State in the first para
graph and the stipulation in the third paragraph that
a non-unitary State not making the declaration per
mitted under the article should be treated like all
other States.

3. The present text was the result of three weeks'
negotiations; as with other articles which had been
adopted by the main committees and to which no
further amendment had been submitted, it should be
adopted by the plenary without a vote. The article

was not concerned with the question of prescription
proper but with that of ensuring uniformity in the
practice of international law. The sole result of its
rejection would be to prevent most of the federal and
many other States from participating in the effort to
achieve that praiseworthy goal.
4. Mr. JEMIYO (Nigeria) said that his delegation
maintained its support for the article and also ap
proved the Canadian proposal that it should be
adopted without a vote.
5. The PRESIDENT said that a vote was necessary,
as opposition had been expressed to the article.

Article 32 was adopted by 23 votes to 10, with 1
abstention.

Article 33 bis
6. Mr. FRANTA (Federal Republic of Germany)
said that the importance which the sponsors of the
proposed article 33 bis (A/CONF.63/L.3) attached
to the possibility of applying the definition of the inter
national sale of goods contained in the Uniform Law
on the International Sale of Goods (ULlS) annexed
to the 1964 Hague Convention' was well known. Para
graph 2 of the proposed new article had been added as
a compromise, in order to limit the validity of a decla
ration of reservation. However, in view of the doubts
expressed concerning that proposal in the First Com
mittee, its sponsors had placed it in square brackets
and were prepared not to press for its inclusion in the
final article. It might be advisable to take a separate
vote on each paragraph of the proposed new article.
7. Mr. GUEIROS (Brazil) said that the SUbject
dealt with in the proposed new article was of great im
portance. In his view, it would be more appropriate
to discuss it under part III of the draft Convention, at
the same time as the proposed new article 38 bis (A/
CONF.63/L.28). He asked the sponsors of the pro
posed article 33 bis to withdraw its paragraph 2 in
order to facilitate that discussion.
8. The PRESIDENT said that, if he heard no ob
jection, he would take it that 'the Conference agreed

1 See United Nations, Register of Texts of Conventions and
Other Instruments concerning International Trade Law, voI. I
(United Nations publication, Sales No. E.71.V.3), p, 39.



Articles 34 to 38

9. The PRESIDENT said that, if he heard no objec
tion, he would take it that the Conference adopted
articles 34 to 38 without a vote, since no amendments
had been submitted to them.

It was so decided.

14. The PRESIDENT said the opinion of the officers
of the Conference was that the United Kingdom pro
posal should be considered first as being more general
in scope. They also felt that if the United Kingdom
proposal was accepted, the proposal in document A/
CONF.63/L.3 would automatically be rejected as be
ing incompatible. However, that proposal would, of
course, be considered if the United Kingdom proposal
was rejected.
15. Mr. HARTNELL (Australia) expressed the view
that it was in fact the proposal in document A/CONF.
63/L.3 which should be considered first. Despite the
absence in the United Kingdom proposal of any spe
cific statement to that effect, it was clear that para
graph 1 of that proposal applied only to Contracting
States which were parties to the 1964 ULIS, whereas
the proposal in paragraph 1 of document A/CONF.
63/L.3 contained no such restriction. In addition,
paragraph 2 of the latter proposal would permit decla-

Articles 33 bis and 38 bis
10. Mr. GUEST (United Kingdom) said that as he
felt there was some inconsistency in his delegation's
being a sponsor of both the articles under discussion,
he would like the United Kingdom to be removed from
the list of sponsors of the proposed article 33 bis.

11. Introducing the United Kingdom proposal for
a new article 38 bis (A/CONF.63/L.28), he said
it represented an opportunity to heal the deep divi
sions which had arisen. owing to the fact that the ex
istence of earlier conventions on the international sale
of goods would make it difficult for some States to
ratify the new Convention. Paragraph 1 of the pro
posal contained no specific reference to the 1964
ULIS, since it had become apparent from his consul
tations with other delegations that that would be unac
ceptable. Paragraph 2 did not state that declarations
under paragraph 1 should remain effective until a
new convention had been ratified by a particular num
ber of States, but merely that, for practical reasons,
they should remain effective for 12 months after the
entry into force of such a convention. He hoped the
proposal, which represented the last opportunity to
reach agreement on the question at issue, would be
sympathetically received, since he did not wish the
Conference to bar entry to the Convention by certain
States.
12. Mr. SAM (Ghana) asked whether acceptance
of the United Kingdom proposal would automatically
entail rejection of the proposal in document A/CONF.
63/L.3.
13. Mr. GUEST (United Kingdom) said he felt that
it would be for its sponsors to decide what should be
done with the proposal in document A/CONF.63/
L.3 if his own proposal was considered first, and vice
versa.
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to postpone discussion of the proposed article 33 bis rations of reservations to remain effective longer than
until it took up the proposed article 38 bis. the same paragraph of the United Kingdom proposal

It was so decided. 16. Mr. FRANTA (Federal Republic of Germany)
said he agreed with the representative of Australia
that the proposal in document A/CONF.63/L.3
should be considered first. As both proposals related
to the same question, they should be put to the vote
in the order in which they had been submitted, in ac
cordance with rule 41 of the rules of procedure.
17. The PRESIDENT invited the Conference to vote
on paragraph 1 of the proposal for a new article 33
bis contained in document A/CONF.63/L.3.

Paragraph 1 of the proposal contained in document
A/CONF.63/L.3 was rejected by 18 votes to 13, with
3 abstentions.
18. The PRESIDENT suggested that, in view of the
result of the vote just taken, the Conference should
proceed immediately to a vote on the United Kingdom
proposal (A/CONF.63/L.28) as a whole.
19. Mr. GUEIROS (Brazil) proposed that a separate
vote should be taken on each of the paragraphs of the
United Kingdom proposal.
20. Mr. GUEST (United Kingdom) asked that, be
cause of its nature, his proposal should be considered
as a whole.
21. Mr. GUEIROS (Brazil) explained that, under
Brazilian law it would not be possible for a declara
tion automati~ally to cease to be effective as envisaged
in paragraph 2 of the United Kingdom proposal, which
was thus unacceptable to his delegation. However, his
delegation fully supported paragraph 1 of that pro
posal, and that was why he had requested a separate
vote. If the proposal was considered as a whole, his
delegation would have to abstain in the voting.
22. Mr. LOEWE (Austria) recalled that his delega
tion had earlier opposed a proposal of the kind con
tained in document A/CONF.63/L.28, which offered
Austria no benefits and might cause it additional prob
lems. However, for the sake of a strong Convention,
his delegation was now ready to vote for the United
Kingdom proposal, which it felt should be considered
as a whole in order to avoid its defeat. If a separate
vote was taken, it was likely that many delegations
would vote against paragraph 1 for fear that para
graph 2 would be rejected and that declarations could
then remain in force permanently.
23. Mr. HARTNELL (Australia) agreed that a vote
should be taken on the proposal as a whole. Although
his delegation had consistently voted against such an
article because it felt that it would lead to confusion
in international trade, it had now been made very clear
that some European countries would not ratify the
Convention if they were unable to make a declaration
of the kind requested. In view of the importance for
the Convention of its acceptance by such States, his
delegation was ready, in a spirit of pragmatism, to vote
for the United Kingdom proposal and urged others to
do likewise.
24. Mr. KHOO (Singapore) expressed support for the
United Kingdom proposal, which represented a last
ditch effort to reach a compromise and to enable a
very important trading bloc to accept the draft Con
vention. The proposal was reasonable and would have
effect for only a limited period. He urged delegations
which had not yet decided how they would vote to
reflect very carefully on the proposal and to support it
if possible.
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25. Mr. GUEIROS (Brazil) withdrew his proposal
in .order to facilitate the work of the Conference. He
reiterated that although his delegation would be happy
to support paragraph 1 of the proposal new article, it
could not accept the proposal as a whole and would
have to abstain in the voting.
26. Mr. SMIT (United States of America) recalled
that his delegation had consistently opposed proposals
such as those contained in documents A/CONF.63/
L.3 and L.28 because it believed they would introduce
a lack of uniformity. He had, however, been most
impressed by the insistence with which such proposals
had been resubmitted, which he saw as meaning that
the question was a major obstacle to ratification of the
Convention by certain States. His delegation was will
ing to make sacrifices to accommodate those States,
but not in vain. If the delegations interested in securing
the passage of the proposal in document A/CONF.63/
L.28 would indicate whether its approval would make
adoption of the Convention by their Governments
more likely, his delegation would vote accordingly.
27. Mr. JENARD (Belgium) said that acceptance of
the United Kingdom proposal would cause no other
problem for his delegation than that of definition. It
would support the proposal.
28. Mr. SAM (Ghana) recalled that his delegation,
like those of Australia and the United States, had
consistently opposed proposals such as that now under
consideration. However, in view of the comments by
the United States delegation, he would also await the
views of those in favour of the proposed new article
before deciding how to vote.
29. Mr. BELINFANTE (Netherlands) said that he
was sure the United States representative would under
stand that a delegation which had no power to sign
the Convention could not give any assurance with
regard to the actions of its parliament or Government.
He could say, however, that if the United Kingdom
proposal was rejected, it would make it still more diffi
cult for the Netherlands to accede to the Convention.
30. Mr. FRANTA (Federal Republic of Germany)
said the situation of his delegation was in many ways
the same as that of the delegation of the Netherlands.
31. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) recalled that in both UNCITRAL and the
Conference his delegation had taken a negative atti
tude towards reservations which would destroy uni
formity in and a common approach to the application
of international trade law. It maintained that attitude.
The basic role and objective of UNCITRAL was to
unify international trade law, and efforts should thus
be made to avoid situations which would defeat that
goal. However, his delegation, like that of the United
States, understood that it was very important for States
which were parties to the 1964 ULIS to be able to
apply the definition of the international sale of goods
in that Convention until a new definition was ap
proved. Accordingly, his delegation would be pre
pared not to oppose the proposal contained in docu
ment A/CONF.63/L.28, but it fully agreed with the
United States delegation that the situation would be
very grave if the passage of that proposal did not lead
to acceptance of the draft Convention by the parties
to ULIS. He, too, would welcome the views of the
supporters of the United Kingdom proposal on that
matter.
32. Mr. GUEST (United Kingdom) said that, for the
reasons given by the representative of the Nether-

lands, it was impossible for him to comment on the
likelihood of his Government signing or ratifying the
Convention. What he could say was that his Govern
ment was very anxious to support the work of UNCI
TRAL, which it considered useful, and that it would
give the most serious consideration to signing the
Convention, which was a product of UNCITRAL, if
the proposal in document A/CONF.63/L.28 was ac
cepted. The question of ratification of the Convention
by the United Kingdom might well be determined by
both internal and external factors, but, if his Govern
ment signed the Convention, it would, in accordance
with the principles of international law, have to give
the most serious consideration to its implementation at
some stage. The rejection of the proposed article 38
bis would constitute an almost insurmountable barrier
to the signing or ratification of the Convention by the
United Kingdom.
33. The PRESIDENT invited the Conference to vote
on the proposal for a new article 38 bis (A/CONF.
63/L.28) as a whole.

Article 38 bis (A/CONF.63/L.28) was adopted by
21 votes to none, with 14 abstentions.

Article 39

34. The PRESIDENT invited the Conference to con
sider article 39 of the draft provisions approved by
the Drafting Committee (A/CONF.63/7). He recalled
that the Drafting Committee had expressed no opinion
as regards adopting or rejecting the article.
35. Mr. GUEST (United Kingdom), speaking as
Chairman of the Drafting Committee, said that the
Committee had not considered the article, having been
informed that the Second Committee had taken no
decision on it.
36. Mr. KAMPIS (Hungary), speaking as Chairman
of the Second Committee, said that, having regard to
the connexion between article 39 and other articles in
the draft Convention, the Second Committee had de
cided, at its 4th meeting, to maintain the article un
changed and leave it to the plenary session to decide
whether to retain or delete it.
37. Mr. BURGUCHEV (Union of Soviet Socialist
Republics), supported by Mr. GOKHALE (India),
proposed that article 39 should be deleted.
38. Mr. LOEWE (Austria) said he considered it es
sential to retain the article, since otherwise it would
not be possible to know in advance what commitments
had been undertaken by parties to the Convention.
39. The PRESIDENT invited the Conference to vote
on article 39, on the understanding that the drafting
changes consequent on the adoption of article 38 bis
would be made by the Secretariat.

The result of the vote was 16 in favour and 11
against, with 8 abstentions.

The article was not adopted, having failed to obtain
the required two-thirds majority.
40. Mr. WATTLES (Executive Secretary of the Con
ference) said that the deletion of article 39 raised a
problem of interpretation. On the one hand, it could
be held that only the reservations specifically allowed
by articles 35, 36, 37 and 38 bis were permissible; on
the other hand, it could be argued that, since the text
prohibiting reservations other than those enumerated
in those articles had now been deleted, the Convention
was open to any reservations which States might wish
to make. The Secretary-General, as depositary of the
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49. The PRESIDENT put to the vote the proposal
that the Conference 'should reconsider its decision to
delete article 39.

The result of the vote was 16 in favour and 8
against, with 11 abstentions.

The proposal was adopted, having obtained the re
quired two-thirds majority.
50. The PRESIDENT invited the Conference to re
sume debate on article 39.

On the proposal of the representative of Sweden,
the meeting was suspended at 9.35 p.m. and resumed
at 9.40 p.m.
51. Mr. ROGNLIEN (Norway) said that if article
39 were deleted, States would in practice to some
extent be able to make the reservations they wished,
including those which they had proposed to the Con
ference and which had been rejected by vote. While it
might be maintained that certain reservations were
inconsistent with the Convention, there was nothing
in the Convention itself. which specifically prohibited
them, so that if some States made reservations which
other States regarded as inconsistent with the Conven
tion, disputes regarding the status of those reservations
and of provisions of the Convention might arise, and
he did not see how they would be solved. Buyers and
sellers of goods would then be placed in a very diffi
cult position, but the purpose of the Convention should
be to eliminate those difficulties. Although he could
understand that some States might not be in favour
of an absolute prohibition on the making of reserva
tions in agreements under public international law, the
present Convention was an agreement regulating the
rights and duties of buyers and sellers in private law to
govern sales of an international character.
52. Mr. LOEWE (Austria) said he agreed and
pointed out that if States did not intend to make reser
vations other than those explicitly provided for by the
Convention, they had no reason to favour the deletion
of article 39. If they did make other reservations, the
consequences could be so far-reaching that it was diffi
cult to see how agreements could be made under the
Convention. He therefore urged the Conference to re
tain article 39.
53. Mr. KHOO (Singapore) said that article 39 was
essential for both businessmen and lawyers because it
was unfair to expect them to spend time and money
finding out whether and on what terms a particular
State was a party to the Convention; nor was it fair to
the depositary to expect him to decide, when an in
strument of ratification was deposited, whether it was
within the Convention or not. He therefore strongly
advocated the retention of article 39.
54. Mr. SAM (Ghana) said that he had voted for
the deletion of article 39 because he had considered
it superfluous. He had been surprised at the interpre
tation of the significance of the deletion. However,
the majority of participants in the Conference seemed
to accept that interpretation, and, assuming that it was
correct, Ghana would have to reconsider its participa
tion in working groups on international trade law and
even in UNCITRAL itself. He therefore had no hesi
tation in advocating the retention of article 39.

2 See United Nations Conference on the Law of Treaties
1968 and 1969, Official Records (United Nations publication:
Sales No. E.70.V.5) p. 287, document A/CONF.39/27.

instruments of ratification, required guidance on how he 48. Mr. BURGUCHEV (Union of Soviet Socialist
should interpret the Convention if reservations other Republics) said that he opposed the motion; the Con-
than those specifically enumerated in part III were ference had taken a vote on a clear-cut issue, and he
made. He asked the Conference to provide the necessary saw no reason to reconsider the decision.
guidance.
41. Mr. ROGNLIEN (Norway) said that, in his un
derstanding, the effect of deleting article 39 was that
the reservations mentioned in articles 35, 36, 37 and
38 bis would be permissible and would not require
acceptance by other Contracting States. However, if
any State wished to make other reservations, they
would be valid only to the extent that they were ac
cepted by other Contracting States, and then only in
relation to the States which had accepted them but
not to other States in general.
42. Mr. KHOO (Singapore) stated his delegation's
view that even with the deletion of article 39, the
only reservations permitted would be those specified
in articles 35 to 38 bis. He asked the representative
of the USSR to clarify his reasons for proposing the
deletion of the article.
43. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that he had had no hidden motive.
He considered article 39 superfluous because the
Vienna Convention on the Law of Treaties- prohibited

. any reservations incompatible with the object and
i purpose of the treaty (Vienna Convention on the,
"~Law of Treaties,article 19).

44. Mr. GUEST (United Kingdom) observed that he
had abstained in the vote on article 39; he did not
wish to express any opinion on the effects of deleting
the article.
45. Mr. BELINFANTE (Netherlands) said that the
decision to delete article 39 was deplorable and would
greatly diminish the value of the Convention. States
would be able to make not only the reservations spe
cified in the Convention but also any other reserva
tions which were within the general law of treaties,
and not all those reservations would require accept
ance by other Contracting States. The result could only
be utter confusion.
46. Mr. BbKMARK (Sweden) said that his delega
tion shared the views of the USSR in general on the
deletion of article 39, but the practical consequences
were causing him some concern. If States made reser
vations which were accepted by some Contracting
States but not by others, it would not be possible for
parties to a dispute to know what reservations applied
in any particular foreign State. He suggested that the
Conference might consider establishing some method
of determining, as soon as possible after receipt of a
r~tificatio~ containing re~ervations not specifically pro
vided for ID the Convention, whether the State making
the reservations was to be regarded as a'Contracting
State or not.

47. Mr. ROGNLIEN (Norway) said he doubted
whether any satisfactory solution could be found in
the interpretation of the Convention as adopted. He
noted the statement of the Soviet representative that
he had no ulterior purpose in view in suggesting the
deletion of article 39. That being so, he proposed that
the Conference should reconsider its decision to delete
the article.
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55. The PRESIDENT put to the vote article 39 of
the draft provisions.

The article Was' adopted by 20 votes to 7, with 8
abstentions.

56. Mr. GUEST (United Kingdom) said that in his
delegation's view a vote for or against the retention
of an article constituted no precedent applicable to
future conventions on the principles of law relating
to international transactions. That being so, and since
his delegation had no strong views on article 39 re
lating to the present Convention, it had abstained in
the vote.

Articles 40 to 46

57. The PRESIDENT invited the Conference to con
sider the remaining articles of the draft Convention.
Since no amendments had been proposed to articles
40 to 46, he assumed that the Conference approved
them and wished to adopt them.

It Was'so decided.

AGENDA ITEM 10
Adoption of a convention and other instruments

deemed appropriate, and of the Final Act of
the Conference

DRAFT PREAMBLE TO THE CONVENTION
(A/CONF.63/11)

The Conference adopted the draft preamble to the
Convention.

CONVENTION AS A WHOLE

58. The PRESIDENT invited the Conference to take
a decision on the Convention as a whole.

59. Mr. BELINFANTE (Netherlands) asked that the
Convention should be put to the vote.

60. The PRESIDENT, replying to a question put by
Mr. MUKUNA (Zaire), said that the headings and
subheadings were part of the Convention.

The Convention as' a whole Was' adopted by 32
votes to none, with 5 abstentions.
61. Mr. MUSEUX (France) said that although his
delegation had voted for the Convention, it shared
some of the misgivings which had been expressed. It
was not entirely happy with the outcome of the Con
ference, for it considered that not enough effort had
been made to achieve a consensus. Moreover, the pri
mary goal of UNCITRAL was to develop international
trade; uniformity was but one means to achieve that
end. Finally, the text which had been adopted was
not clear on a number of points and it was quite con
ceivable that the businessmen for whom it was in
tended would not be terribly interested in it.

FINAL ACT OF THE CONFERENCE
(A/CONF.63110)

62. The PRESIDENT suggested that the Final Act
should be considered paragraph by paragraph. The
blank spaces occurring in some of the paragraphs
would be filled in by the Secretariat as appropriate.

Paragraph 1
Paragraph 1 Was' adopted.

Paragraph 2

63. The PRESIDENT, replying to a question put by
the representative of Norway, said that the final date
of the Conference, 14 June according to the Final
Act, would have to be left open, as it depended on
whether the Convention was signed on that day.

Paragraph 2 Was' adopted, subject to that under
standing.

Paragraphs 3 to 11

Paragraphs 3 to 11 were adopted.

Paragraph 12

64. Mr. LOEWE (Austria) pointed out that the title
of the Convention in French had been amended to
Convention des Nations Unies sur le delai de prescrip
tion en matiere de vente internaiionale de marchao
dises. Paragraph 12 of the French text should be.
amended accordingly.
65. Mr. BYKOV (Union of Soviet Socialist -Repub
lies) said that, since paragraph 12 referred to the
reports of the First and Second Committees which had
been prepared by the Secretariat but not discussed by
the Conference, he assumed that all delegations had
the right to consult with the Secretariat to make the
necessary corrections.
66. The PRESIDENT confirmed that that was the
case. The correction pointed out by the representative of
Austria would be made in the French text, and also in
the Spanish text.

Paragraph 12 Was' adopted.

Paragraph 13

67. The PRESIDENT, replying to a question put by
the representative of Norway, said that the date of the
adoption of the Convention would be given as 12 June
1974.
68. Mr. WATTLES (Executive Secretary of the Con
ference), replying to a question put by the representa
tive of France, said that although the date of adoption
was usually that on which the Final Act was signed,
when a formal vote was taken on a Convention as a
whole the date of that vote was considered the date
of adoption.
69. The PRESIDENT, replying to a question put by
the representative of Brazil, said that the date on which
the Conventon would be opened for signature would
be 14 June 1974.

Paragraph 13 Was' adopted.

Paragraph 14

Paragraph 14 Was' adopted.

Paragraph 15

70. Mr. BYKOV (Union of Soviet Socialist Repub
lies) pointed out that the title of the resolution in the
Russian text did not follow the usual formula. He
would consult with the Secretariat to make the neces
sary corrections.

Paragraph 15 was adopted.

DRAFT RESOLUTION

71. Mr. WATTLES (Executive Secretary of the Con
ference) said that the normal practice was to annex
the resolution to the Final Act, not to insert it in the



10th plenary meeting-12 June 1974 135

With that clarification, the report 0/ the Credentials
Committee (A/CONF.63/13) was adopted.

82. Mr. BYKOV (Union of Soviet Socialist Repub
lics) said that, during the examination of credentials,
his delegation had opposed the recognition of the cre
dentials of the representatives of the Saigon regime,
which could not represent the whole of South Viet
Nam because, as had been recognized in the Paris
Agreement, there also existed the Provisional Revolu
tionary Government of the Republic of South Viet
Nam. His delegation considered it completely abnormal
that the Provisional Revolutionary Government had
not been invited to the Conference, for that Govern
ment should participate on an equal footing with the
representatives of other States. The acceptance of the
Credential Committee's report did not in any way
affect his delegation's position on that matter.
83. Mr. GARCIA CAYCEDO (Cuba) indicated that
his delegation shared the views expressed by the repre
sentative of the Soviet Union.
84. After an exchange of courtesies, the PRESIDENT
announced that the Final Act would be signed on
Friday, 14 June 1974.

The meeting rose at 10040 p.m.

AGENDA ITEM 6

* Resumed from the 4th meeting.

Credentials of representatives to the Conference
(concluded) :*

(b) Report of the Credentials Committee (A/CONF.
63/13)

The Ghanaian proposal that the Secretariat should
be asked to prepare a commentary was adopted by
15 votes to 7, with 11 abstentions.

Preparation 01 a commentary on the Convention
by the Secretariat

74. Mr. SAM (Ghana) suggested that the Secretary
General should be asked to prepare a commentary
based on the one which the Conference itself had used
and on the discussions that had taken place. Some
reference to the commentary might be made in the
Final Act.
75. The PRESIDENT said that the commentary
could not be attached to the Convention, as the Con
ference had not had an opportunity to examine it.
76. Mr. HONNOLD (Chief, International Trade Law
Branch) said it was the Secretariat's understanding
that, if a commentary was prepared, it would not be
attached to the Convention. He informed the Con
ference that the cost of preparing such a commentary
could be covered within the existing financial resources.
77. Mr. BYKOV (Union of Soviet Socialist Repub
lics) said that his delegation had strong doubts about
the advisability of preparing such a commentary. It
would perhaps be better to defer a decision on the
matter.

text as had been done in the English version. The 78. Mr. BOKMARK (Sweden) asked why his coun-
appropriate correction would be made. try was mentioned in paragraph 3 (2), instead of in
72. Mr. GUEIROS (Brazil) requested that the title paragraph 3 (l) with the other States which had pre-
of the Convention in the first paragraph should be un- sented formal credentials in due form.
derlined, as no mention had been made in the Final 79. Mr. WATTLES (Executive Secretary of the
Act of the amendment of the title. Conference) said that at the time that the Credentials
73. The PRESIDENT said he saw no objection to Committee met, no formal credentials from Sweden
the suggestion although that was not the usual practice. had yet been received. He trusted that that situation

The draft resolution was adopted. would be rectified.
80. Mr. ROGNLIEN (Norway), referring to para
graph 9, suggested that the phrase "as listed in para
graph 3 of this document" should be added at the end
of the third paragraph after the words "accepts the
credentials of all the representatives participating in
the Conference."
81. Mr. SLOAN (Director, General Legal Division)
said that the Norwegian representative was correct in
his interpretation of the Credentials Committee resolu
tion. However, since that resolution had been adopted
by the Credentials Committee, the Conference could not
amend it. It could, however, adopt a resolution of its
own.



Election of officers

1. The CHAIRMAN said informal consultations had
indicated a consensus that Mr. Krispis (Greece) and
Mr. Gueiros (Brazil) should be nominated to fill two
of the three posts of Vice-Chairman, and that Mr.
Kopac (Czechoslovakia) should be nominated for the
officeof Rapporteur.

Mr. Krispis (Greece) and Mr. Gueiros (Brazil) were
elected Vice-Chairmen.

Mr. Kopac (Czechoslovakia) was elected Rappor
teur.

Consideration of the draft Convention on Pres
cription (Limitation) in the International Sale
of Goods (E/CONF.63/4, E/CONF.63/5, E/
CONF.63/6 and Add.l and 2, E/CONF.63/C.l/
L.5, L.ll)

2. The CHAIRMAN invited the Committee to take
up the draft Convention prepared by the United Nations
Commission on International Trade Law (UNCIT
RAL) (EjCONF.63j4) article by article. A gen
eral discussion on each complete article would be fol
lowed by consideration of the article paragraph by
paragraph. He would remind members that all amend
ments and proposals should be submitted in writing,
even if they had been introduced orally and discussed
during the debate.

SUMMARY RECORDS OF MEETINGS OF THE FIRST COMMITIEE

1st meeting
Tuesday, 21 May 1974, at 4 p.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.1/SR.l

particular time-limit" could be interpreted as a con
dition applicable to any notice and. any acts other than
the institution of legal proceedings. Such an interpre
tation would not seem to establish any rights con
nected with a unilateral declaration of avoidance of a
contract in case of a breach, and it was not clear
whether the seller would be covered in such cases.
The point was a practical one which should be dis
cussed.

5. Mr. GUEIROS (Brazil), referring to the com
ments on the draft Convention set forth in the ad
denda to document A/CONF.63/6, said his delega
tion could not agree with the general view of the
Netherlands that the rules of the draft Convention
would complicate international trade. As to the views
expressed by the International Chamber of Commerce
(ICC), he emphasized that UNCITRAL and interna
tional trade itself were deeply indebted to ICC for its
work on the standardization of terms. However, he
disagreed with ICC's view, as stated in paragraph 7 of
its comments in document A/CONF.63/6/Add.1, that
claims for payment of the price should be excluded
from the scope of application of the Convention, since
the price was one of the chief elements of the very
concept of the sale of goods.

6. Mr. LOEWE (Austria) remarked that his delega
tion would find it difficult to conform strictly to the
Secretariat's request that all amendments should be
in writing; he wondered whether there had been a

Article 1 misunderstanding.

3. Mr. KOPAC (Czechoslovakia) said there were 7. On the question whether the Convention should
some short-comings in the wording of paragraph 1, apply to actions for annulment of the contract, his
the effect of which was to limit the scope of the Con- delegation felt that it was useful to have the opportu-
vention. The expression "relating to a contract of in- nity-given in article 34-of making a reservation re-
ternational sale of goods" was too vague and might garding the application of the Convention to such
lead to misunderstandings. For example, it might be actions. Without such a clause, his delegation would
held not to exclude rights of the buyer and seller have to reconsider its attitude to the Convention. The
arising from other contracts-such as those granting question of invalidity should accordingly be excluded
exclusivity-relating to the contract of sale but inde- from the scope of the Convention since, if a contract
pendent of it. The Convention should cover the breach, was annulled, there was in fact no contract. His dele-
termination or invalidity of a sales contract, even gation therefore wished to propose, as a subamend-
though it was doubtful whether one could really speak ment to the Czechoslovak amendment to article 1,
of a "contract" in cases of invalidity. For the reasons paragraph 1 (A./CONF.63/C.1/L.5), the deletion of
outlined, his delegation had submitted the amendment the reference to invalidity; the amendment was other-
contained in document A/CONF.63/C.1/L.5. wise acceptable.

4. The meaning of paragraph 2 was not very clear. 8. The CHAIRMAN, replying to the comment by
It was important, although difficult, to define prescrip- the representative of Austria regarding the submission
tion and to distinguish it from other rules relating to of amendments, said that in the general discussion on
time-limits. The draft attempted to define prescription each article both written and oral amendments would
by saying what it was not; he wondered whether the be acceptable, although amendments in writing were
approach had been very successful. The expression "a preferable.

136
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9. Mr. REESE (United States of America) an
nounced that two amendments to article 1 submitted
by his delegation would be circulated shortly. The first
would insert the word "movable" in paragraph 1 be
fore the word "goods", since in some systems of law
the latter word also embraced real estate and the like.
10. His second amendment was more far-reaching:
he proposed the deletion of article 14-which con
cerned matters that were very specialized and gave rise
to some peculiar difficulties-and the consequent in
sertion, at the end of article 1, paragraph 3 (e), of the
following words taken from article 14: "other than
proceedings commenced upon the occurrence of the
death or incapacity of the debtor, the bankruptcy or
insolvency of the debtor, or the dissolution or liquida
tion of a corporation, company, association or entity".
That would make it clear that matters currently cov
ered in article 14 would be excluded from the Con
vention.
11. Mr. KRISPIS (Greece) observed that the imme
diate interpretation of paragraph 1 was that the Con
vention applied only to a valid contract. Insertion of
the principle of invalidity, which would enlarge the
scope of the Convention, would give rise to formi
dable difficulties and needed to be discussed. He, for
his part, took the view that the various kinds of in
validity should be excluded from the Convention.
12. Mr. GONDRA (Spain) said his delegation agreed
with the views expressed by the representatives of
Austria and Greece: the fundamental principle of the
continental system of law was the distinction between
enforcement of the contract, actions arising from a
breach of the contract and actions arising from the
invalidity of the contract. Under that legal system, the
philosophy underlying actions for enforcement of the
contract and that underlying actions for annulment
were different. That topic had been fully debated in
UNCITRAL and a number of delegations, including
his own, had proposed that, for greater clarity, actions
for annulment should be excluded from the scope of
the Convention-particularly since the International
Institute for the Unification of Private Law (UNI
DROIT) was concurrently preparing a draft on the
validity of contracts for the international sale of goods.
The possibility, under article 34, of entering a reser
vation did not fully satisfy his delegation.
13. Turning to questions of terminology, he noted
that in paragraph 3 (a) the words "agree to buy" had
been rendered in Spanish by the words "convienen en
comprar", which implied a promise; it would be bet
ter to say "se obligan a comprar". In paragraph 3 (d),
the word "breach" had been translated somewhat liter
ally as "violacion"; he understood that the correct
term was "incumplimiento". In paragraph 3 (f), the
definition of the word "person"-embracing the con
cept of corporate bodies-applied to the Germanic
legal system; he did not feel that such a definition was
suitable if the Convention was to have the widest cur
rency, although he could not at the moment suggest
a better definition.
14. Mr. KHOO (Singapore) said that his delegation
had submitted a proposal in writing that would in
clude among the definitions in paragraph 3 a definition
of the term "year". Although the word "year" ap
peared in a number of places in the draft Convention,
it had not been defined. For example, article 27, para
graph 2, stated that the limitation period should be
calculated by reference to the calendar of the place

where the legal proceedings were instituted. In view
of the use of various calendars in different parts of
the world, such a formula might give rise to difficul
ties. That particular provision had been included to
take account of the difference of a day on either side
of the international date-line. In order to avoid am
biguity, he proposed the addition to article 1, para
graph 3, of a new subparagraph (h), reading: "'Year'
means a year reckoned according to the Gregorian
calendar." While the choice was arbitrary, the Gre
gorian calendar was used in most countries, and such
a definition would probably be acceptable.
15. Mr. STALEV (Bulgaria) said that, in view of
the difference in the notion of validity in the various
legal systems, great difficulties would arise unless ac
tions for annulment of the contract were included
within the scope of the Convention, as in article 34.
He therefore endorsed the Czechoslovak amendment
(A/CONF.63/C.1/L.5), which made article 1 clearer.
16. Mr. ROGNLIEN (Norway) said he was reluc
tant to exclude invalidity entirely from the Convention,
and therefore supported the retention of article 34.
However, he was strongly opposed to the exclusion of
claims arising from invalidity, such as claims for resti
tution of the goods or the payment of the price; they
should definitely be covered by the Convention.
17. The Czechoslovak amendment to paragraph 1
(A/CONF.63/C.1/L.5) raised mainly a question of
drafting. The existing text of paragraph 1 already in
cluded the concept of sale as expressed in the Czech
oslovak amendment. That amendment was too nar
row; taken literally, it excluded the claim for invalidity
itself, since that claim did not "arise from" invalidity.
Consequently, he proposed the insertion of the word
"including" in the Czechoslovak amendment after the
words "sale of goods."
18. Mr. BELINFANTE (Netherlands), replying to
the representative. of Brazil, said he wished to reiterate
his country's view that, While the substantive articles
of the draft Convention were few in number, when
taken as a whole they unnecessarily complicated what
was a very limited field of commercial activity. He
therefore feared that the commercial world would not
welcome the added complication created by the Con
vention.
19. Paragraph 1 already introduced a complication:
lawyers not conversant with the background to the
Convention would wonder why the two. concepts of
limitation and prescription were both included. While
he understood that they had been included in order to
take account of both the common-law and the civil
law systems, he felt that their inclusion together con
stituted a complication for the layman. While he did
not have any amendment to propose, he believed that
the draft text contained many similar complications.
20. Mr. KRUSE (Denmark) supported the Czecho
slovak amendment, since it would explicitly include in
the Convention the question of invalidity. That ques
tion should be included, since the various forms that
it could take gave rise to different claims. Article 34
made it possible for any Contracting State which so
wished to enter a reservation excluding invalidity. Un
der many national laws, the occurrence of fraud ren
dered a contract invalid or constituted grounds for
claiming that the contract was invalid. Such claims
should not be excluded from the scope of the Conven
tion. In any case, article 9, paragraph 2, related to
claims based on fraud; if the concept of invalidity was
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to be excluded, that paragraph would need to be
deleted or reworded.
21. Mr. TAKAKUWA (Japan) said that the word
ing of article 1, paragraph 1, was rather vague and
could give rise to various interpretations in so far as
it appeared to encompass all rights of the buyer and
seller relating to a contract of sale. An attempt should
be made to clarify exactly what types of right or claim
were to be affected by the Convention, since the limi
tation of actions was closely related to the rights or
claims of buyers and sellers arising out of the sub
stantive law on sales, such as the Uniform Law on
International Sale of Goods or other uniform laws to
be made in the future, or such applicable law govern
ing the contract of sales by the rules of international
private law. That problem was related to various
questions involved in the draft Convention.
22. His delegation would in any case have preferred
the use of the word "claims" instead of "rights" in
paragraph 1. The claims to be covered by rules on
prescription should be the claims of buyers and sellers
against each other arising out of a valid contract of
sale, excluding claims based on the formation or
validity of contracts.
23. Mr. NYGH (Australia) felt that the question of
invalidity should be included within the sphere of
application of the Convention, for the reasons already
stated by the representatives of Norway and Den
mark. The usefulness of the amendment proposed by
the representative of Czechoslovakia could perhaps
best be determined by the Drafting Committee.
24. He observed that paragraph 1 of the article under
consideration failed to define the types of contract cov
ered by the draft Convention. It might be alleged, for
example, that claims based on a contract that was
void ab initio were inadmissible, whereas claims based
on a contract susceptible of avoidance, such as one
concluded under duress, might be admissible until such
time as the contract was actually avoided. Referring
to the Czechoslovak amendment, he said that his dele
gation preferred the use of the words "relating to"
rather than "arising from" in paragraph 1.
25. He hoped that the English version of paragraph
3 (f) could be improved so as to make it clear that
the common-law type of partnership fell within the
sphere of application of the Convention.

26. Mr. HERBER (Federal Republic of Germany),
referring to the remarks made by the representative of
the Netherlands, said that there was no way of sim
plifying the draft Convention other than by bringing
its sphere of application more into line with the other
international instruments to which it related. Article 1,
paragraph 1, clearly reflected different approaches of
law which a convention of universal scope had to take
into account. "Prescription of rights" was an expres
sion used in continental law which corresponded to the
concept of "limitation of legal proceedings" in the
common-law systems. His delegation would oppose any
amendment designed to stipulate whether limitation or
prescription should relate to substantive or procedural
law. It was the responsibility of every Contracting State
to translate the Convention into its own system of law
and to stipulate what branch of law should govern
its application.

27. He agreed with previous speakers that the provi
sions of paragraph 1 could be amplified, and in that
connexion he supported the amendment proposed by the

representative of Czechoslovakia. Claims based on in
valid contracts should be subject to the same rules as
claims based on valid contracts. He pointed out that
article 34 of the Convention provided for declarations
of reservations in respect of actions for annulment of
the contract, those being the kind of actions that
should be excluded from the sphere of application of
the Convention, rather than actions based on invalidity,
which in his view were worthy of inclusion. Moreover,
since article 34 provided for reservations, its terms
should be reflected in the general definitions embodied
in article 1. Actions for annulment were creative meas
ures aimed at changing the legal situation of persons
bringing such actions, and in that respect they differed
significantly from claims arising out of a contract that
were subject to prescription. The time-limits for such
actions were usually shorter than the limitation period
in respect of claims. For that reason, he would op
pose any suggestion that article 1, paragraph 2, should
be amended to extend the scope of the Convention
beyond the general concept of claims.
28. Referring to the remarks made by the representa
tive of Australia, he said that replacement of the words
"arising from" in the Czechoslovak amendment by the
words "relating to" would not improve the text but
might, on the other hand, be construed as extending
the sphere of application to claims founded in tort.
Such an extension of meaning would be dangerous.
29. Mr. GUEIROS (Brazil) observed that in the
civil-law system, which was based on Roman law, there
were two different types of limitation: limitation of ac
tion through legal proceedings, and prescription of
the right itself-also known as preclusio or decheance.
The words "limitation of legal proceedings" in article
1, paragraph 1, related solely to the limitation of ac
tion, whereas "prescription of rights" related to the
civil law concept of preclusio or decheance, which did
not admit of the suspension or interruption of the pre
scribed time-limit.
30. Turning to the question of invalid contracts, he
pointed out that there was an important difference
between absolute and relative invalidity. An absolutely
invalid contract was one that was void through lack of
conformity with the law, whereas a relatively invalid
contract remained valid until it was declared void
through a judgement of annulment. If the Conference
was to draft a universally acceptable Convention, it
should carefully study the conceptual problems to
which he had referred.
31. Mr. STALEV (Bulgaria) said that, in the light
of the explanations furnished by the representative of
Brazil, a fundamental question arose as to the differ
ence between the concepts of decheance and prescrip
tion. He wondered whether a time-limit established for
a unilateral declaration of avoidance of the contract
would be covered by the provisions of paragraph 1 or
those of paragraph 2. In the latter case, the time-limit
would relate to any act other than the institution of
legal proceedings.
32. The CHAIRMAN said that the question raised
by the representative of Bulgaria could perhaps only
be answered by reference to the judicial practice of
different countries.
33. Mr. GUEST (United Kingdom), referring to the
difference between the concepts of limitation of actions
and prescription of rights, said that it had not been the
intention of the drafters of the Convention to distin
guish between the effects of the termination of rights
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and the limitation of legal proceedings under different article 21, paragraph 3, and its r~placement ?y a spe-
legal systems. Implementation of the Convention should cific provision relating to arbitration proceedmgs.
produce the same results, whether it was applied in 38. Mr. KRISPIS (Greece) said that, in principle,
relation to procedural law or substantive law. the United Kingdom amendment was acceptable t<;> ~is

34. He did not think it feasible to exclude from the delegation. He agreed th~t contract.cl~uses providing
scope of the Convention actions for annulment or ac- for time-limits should be mcluded WIthin the scope of
tions arising from invalidity. Such exclusion would the Convention. He pointed out, however, that the
cause great difficulties to common-law countries, whose phrase "a rule of the applicable law" could be~on-

legislation did not possess the nuances of definition so strued as referring indirectly to contract clauses, smce
often found in civil-law systems. In common law, the all such clauses, to be valid, must be supported by law.
concept of invalidity was bound up with other legal He therefore proposed that paragraph 2 should be
concepts relating to the contract and could not be amended to read: "This Convention shall not apply to
separated from them. a particular time-limit within which ...". The deletion
35. Introducing his delegation's amendmentto article 1 of the reference to a rule of the applicable law would
(A/CONF.63/C.l/L.ll), he noted that paragraph 2 have the same result as the United Kingdom amend-
of the article excluded from the scope of the Con- ment.
vention rules of law providing a particular time-limit 39. Mr. HERBER (Federal Republic of Germany)
within which buyers and sellers were required to per- supported the amendment proposed by the represen-
form certain acts other than the institution of legal tative of Greece. The decisive element in paragraph 2
proceedings. Such rules of law were found only in .civil- was the stipulation that certain types of time-limit were
law systems and had no counterpart in common-law not covered by the Convention in certain cases, irre-
countries. His delegation therefore proposed the inser- spective of whether such time-limits were governed by
tion of the words "or a term of the contract of sale" a rule of the applicable law or by a contract. His dele-
after the phrase "a rule of the applicable law" in para- gation could also accept the United Kingdom amend-
graph 2. The effect of the amendment would be to ment.
make the provisions of paragraph 2 relevant to com-
mon-law systems. Article 21, paragraph 3, contained 40. Mr. ROGNLIEN (Norway) observed that, if the
a similar provision which went beyond the terms of his purpose of the United Kingdom amendment was to
delegation's amendment and might not be acceptable stipulate that a party to a contract could be required
to all delegations. to give notice of a claim and that the claim would not
36. Mr. LOEWE (Austria) said that he could accept be deemed to become due until.such ~otic~ t a; given,
the United Kingdom amendment in principle, although it might conflict with the provisions 0 artic e ,para-
he would like some assurance from the representative graph 3. Moreover, the wording of the United Kingdom

amendment was not consistent with that of article 21,of the United Kingdom that the amendment would I
render article 21, paragraph 3, superfluous and make paragraph 3, which referred to the validity of a cause
possible its deletion. in the contract of sale, rather than a term of the con

tract of sale.
37. Mr. GUEST (United Kingdom) said that it was
his intention at a later stage to propose the deletion of The meeting rose at 6 p.m.

2nd meeting
Wednesday, 22 May 1974, at 10.25 a.m.

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.2

Consideration of the draft Convention on Presertp
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/C.l/L.5,
L.ll, L.14, L.20, L.21, L.22) (continued)

Article 1 (continued)
1. Mr. ROGNLIEN (Norway) said that adoption of
the United Kingdom amendment (A/CONF.63/C.l/
L.ll) would raise a problem of co-ordination with the
provisions of article 21, paragraph 3, and article 9,
paragraph 3.
2. Mr. GUEST (United Kingdom) agreed that the
articles mentioned by the representative of Norway
would have to be reformulated if his amendment was
adopted.
3. Mr. SAM (Ghana) felt that the Czechoslovak
amendment (A/CONF.63/C.l/L.5) simply stated in
another form what was already implied in the existing

wording of paragraph 1, but agreed ~at in a. draft
Convention intended to be used by busmessmen It was
best to be as explicit and simple as possible. He was
therefore prepared to accept the amendment, but would
like the reference to invalidity of the contract to. be
deleted. He would favour the wording of the Norwegian
oral proposal, which would simply add the words "its
breach or termination" at the end of the existing text
of paragraph 1.
4. He did not think that the Committee should take
any decision on the United Kingdom proposal (A/)
CONF.63/C.l/L.ll) until it had considered article 9,
paragraph 3, and article 21, paragraph 3.
5. His delegation fully agreed with the United States
delegation that the draft applied only to the sale of
"movable" things but considered that, instead of in
serting the adjective "movable" before "goods" through
out the English text, it would be better to include a
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definition of the term "goods" in article 1, paragraph
3. His delegation favoured the amendment to para
graph 3 (e) proposed by the United States (A/
CONF.63/C.l/L.14), and it agreed with the Austra
lian proposal that the term "partnership" should be
added to the list of legal persons at the end of the
amendment. For the sake of clarity, it would also like
the words "private or public" to be added at the end
of the amendment.
6. In order to avoid any difficulty of interpretation
in the future, article 1 should be made as explicit and
precise as possible. He therefore proposed that the
final formulation should be left until the Committee
had completed its consideration of the entire draft.
There were a number of terms which warranted defini
tion in article 1, paragraph 3; he had in mind, for in
stance, the terms "year" and "prescription", to which
the amendments proposed by Singapore (A/CONF.63/
C.l/L.21) and France (A/CONF.63/C.l/L.22) re
lated. It might also be a good idea to transfer what was
now article 7, to article 1, so that the rules for inter
pretation of the Convention would be clearly set out
from the beginning.
7. Mr. TAKAKUWA (Japan) said that he would
like to simplify and summarize the points he had
raised at the first meeting. The scope of the Conven
tion should be limited to the claims arising out of a
valid contract, which meant the exclusion of any claims
relating to the formation and validity of contracts. For
that reason, article 9, paragraph 2, should be deleted.
8. Secondly, it was not proper to deal with prescrip
tion only without examining what kind of claims arose
from the substantive rules of contract. There was really
no uniform law on the sale of goods, although ULIS
had entered into force in several countries, and it
would be desirable to provide an opportunity for re
view of the provisions relating to prescription in order
to adjust them to a uniform law on the sale of goods.
9. With regard to the wording of article 1, paragraph
1, despite what the representative of the Federal Re
public of Germany had said at the preceding meeting,
he would prefer the replacement of the word "rights"
by "claims" in the English text.
10. He was in favour of the Czechoslovak amend
ment (A/CONF.63/C.l/L.5) except a question of
validity and considered the United Kingdom amend
ment (A/CONF.63/C.l/L.1l) acceptable. Of the two
amendments proposed by the United States (A/
CONF.63/C.l/L.14), the first, relating to paragraph
1, seemed to be fully justified, while the second, re
lating to paragraph 3, raised some doubts because, if
the circumstances listed in it were excluded from the
sphere of application of the Convention, the scope of
the latter would be unduly restricted. It would also be
better to revert later to the question whether article
14 should be deleted.
11. Mr. HARTNELL (Australia) said that he was
opposed to the United Kingdom proposal (A/
CONF.63/C.l/L.1l), which would exclude the ap
plication of the Convention whenever a contract pro
vided different rules concerning prescription. As the
representative of Ghana had pointed out, the text of
the amendment was closely related to that of article
21, paragraph 3, and his delegation agreed that it
would be better to postpone consideration of it until
the Committee took up article 21. His delegation
agreed with the United Kingdom delegation that the
Committee should be extremely cautious in trying to

define prescription. The problem was that a single defi
nition had to cover the two concepts of "prescription"
and "limitation", which were not equivalent in the two
major legal systems. The French delegation's proposal
(A/CONF.63/C.l/L.22) seemed to lean too much in
one direction. He believed that it would in fact be
better to retain the rather neutral formula for article 1,
paragraph 1, used in the draft.
12. Mr. GONDRA (Spain) urged the Committee to
make a clear distinction between questions of sub
stance, which were within its competence, and ques
tions of form which should be dealt with by the
Drafting Committee. The debate thus far showed that
article 1 raised essentially three fundamental problems:
the question whether the Convention should cover
claims relating to the validity of the contract; the dis
tinction between prescription and lapse of rights; and
the problem of the relationship between the prescrip
tion of rights and the limitation of legal proceedings.
Those were the three points on which the Committee
should concentrate.
13. Mr. KOPAC (Czechoslovakia) endorsed the
opinion of the Spanish delegation. The first problem
was that of the notion of prescription itself and in
order to define it the content of paragraphs 1 and 2
of article 1 would have to be studied.
14. The rights and legal proceedings referred to in
paragraph 1 were divided into two categories: the
rights which the creditor could exercise immediately
and the rights which he could exercise only by having
recourse to a jurisdiction, whether judicial or arbitral.
The latter category was itself subdivided into two
types of rights: those relating to the performance of
the contract-right to obtain delivery, payment,etc.
and those variable rights enjoyed by the buyer or the
seller depending on the legal system which was ap
plicable-right to institute an action for annulment of
the contract, to request an extension of a time-limit,
proceedings relating to the validity of the contract, etc.

15. Paragraph 2 concerned only exceptions limited
to the field of application of the draft. It followed that
the Convention covered all the rights exercised by the
institution of judicial proceedings. The right to declare
the termination of a contract did not appear to be
affected by that paragraph, having regard, particularly,
to the second condition enunciated at the end of that
text.
16. His delegation had originally thought that the
Convention should have the widest possible applic
ability. However, having become aware of the difficul
ties to which certain problems gave rise, relating in
particular to the right to declare the termination of a
contract and the right to obtain an extension of a time
limit, his delegation thought it would be preferable to
limit the scope of the Convention to rights relating to
performance only. It was for that reason that Czechos
lovakiasupported the suggestion that the word "rights"
in the English text should be replaced by the word
"claims". Consequently, if the majority of the partici
pants agreed that the scope of applicability of the Con
vention should be narrower, paragraph 2 of article 1
would be acceptable to his delegation.
17. The difficulties arising in connexion with article
1 were due to the fact that the terminology of two
different legal systems was being used, whereas the
Convention sought to regulate a single institution. Per
haps paragraph 1 could be amended to state, in all the
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languages except English, that the Convention applied
to "la prescription des actions" and in the English text
that it applied to the "limitation of legal proceedings",
after which the following phrase would appear in
square brackets: "[and to the prescription of the
rights]".
18. The members of the Committee seemed to be
divided with regard to the amendment proposed by his
delegation (A/CONF.63/C.1/L.5); however, that
amendment was in keeping with its original suggestion.
19. Mr. SUMULONG (Philippines) said it was es
sential to determine whether there was a distinction
between the notion of "limitation" and that of "pre
scription" or whether they both had the same meaning,
as would appear to be the case in article 1, paragraph
1. The reason for their juxtaposition in that text
seemed to be the presence at the Conference of coun
tries some of which applied one of the two major legal
systems while some applied the other. In order to
avoid any ambiguity, a new subparagraph could be
inserted between subparagraphs (e) and (f) of article
1, paragraph 3, in which it would be stated that the
terms "limitation of legal proceedings" and "prescrip
tion of the rights" used in article 1, paragraph 1, re
ferred to the period during which legal proceedings
could be instituted, reckoning from the time at which
the right was created.
20. The amendment proposed by Czechoslovakia
(A/CONF.63/C.1/L.5) would make the Convention
applicable to proceedings arising from a breach of a
contract and likewise to those arising from the termi
nation or invalidity of a contract. The general feeling
seemed to be that the Convention should cover legal
proceedings arising from a breach of contract. More
over, on the basis of the text of draft article 34 it
could be affirmed that the draft Convention applied,
subject to reservations expressed at the time of ratifica
tion or accession, to actions arising from annulment of
the contract. The participants likewise seemed to agree
that the Convention should be made applicable to legal
proceedings for termination of a contract. His delega
tion thought that it would also be desirable to retain
the text of draft article 34 so as to cover actions for
the annulment of a contract as well.
21. Mr. GOKHALE (India) said that his delegation
found article 1, paragraph 1, acceptable, for it was
drafted in sufficiently broad terms to be applicable to
any situation which might arise, including exceptional
cases. Also, his delegation had no objections to the
amendment proposed by Czechoslovakia (A/CONF.63/
C.1/L.5), although it would have preferred to have
the term "validity" used instead of "invalidity". He
had no particular comments to make on the wording
of paragraph 2 and could accept it as it stood.
22. With regard to subparagraph (f) of article 1,
paragraph 3, he agreed with the representative of
Ghana that it should make a reference to governments.
In various countries there were two kinds of limitation
periods, a general one of three years, as in the case of
India, and a special one, of a longer duration, for gov
ernments. He would submit to the Committee an
amendment relating to that particular point.
23. Mr. KRISPIS (Greece) said that as he under
stood it, the limitation of legal proceedings and the
prescription of rights were two expressions which cov
ered the same concept and had been included in order
to take account of the world's various legal systems.
His delegation was in favour of the amendment sub-

mitted by the representative of France (A/CONF.63/
C.1/L.22) in so far as it related to the definition of
the term "prescription". If that amendment was
adopted, paragraph 1 of article 1 could be redrafted
accordingly.
24. With reference to the amendment of the Czech
oslovak delegation (A/CONF.63/C.1/L.5), he would
prefer the words "relating to" in paragraph 1 to the
words "arising from", the use of which might broaden
the scope of article 1. Also, there was no need to men
tion the breach or invalidity of a contract, for it was
obvious that the exercise of the right arose from one
or the other. However, the use of the word "invalidity"
at the end of the Czechoslovak amendment was un
acceptable to his delegation, for there was no period
in which a declaration of invalidity ab initio, as in the
case of fraud, could be obtained from several juris
dictions. In short, the original text of paragraph 1 was
preferable, unless France's amendment was adopted.
25. The point made in paragraph 2, which seemed
to have been included for the purpose of clarifying
paragraph 1, was to all intents and purposes self
evident. With regard to the United Kingdom's proposal
(A/CONF.63/C.1/L.ll), his delegation would prefer
to delete the phrase "a rule of the applicable law pro
viding" and redraft the beginning of paragraph 2 to
read: "This Convention shall not affect the particular
time-limit within which ...".
26. In paragraph 3, subparagraph (a), of the English
text the word "obligations" would be more appropriate
than "duties" but he saw no need for the United States
amendment O\jCONF.63/C.1/L.14) calling for the
insertion of the word "movable" before the word
"goods". As to the text proposed in that amendment
to complete the text of paragraph 3 (e), he thought
it would be preferable to adopt the suggestion of the
Ghanaian delegation, even though the idea underlying
it would be expressed again in article 14.
27. Mr. GUEIROS (Brazil), noting that the repre
sentatives of Spain and Czechoslovakia had emphasized
the problems of substance posed by the drafting of
article 1, said that in the experience of his delegation
problems of drafting and language were very closely
related to questions of substance. It was for the Draft
ing Committee to make the necessary changes when
the texts were adopted.
28. His delegation thought that the Conference should
prepare a simple text which could be easily understood
by the businessmen whom it would concern. To begin
with, it should be noted that the concept of prescrip
tion was rendered in English by two synonymous terms:
"prescription" and "limitation". In order to make clear
the distinction between limitation of legal proceedings
and prescription of rights, the term "extinction of the
rights" rather than "prescription of the rights" should
be used in paragraph 1 of the English text. The former
term, which was, in fact, proposed by France in its
amendment to paragraph 3 (A/CONF.63/C.1/L.22),
reading "extinction of the rights, claims or actions"
an amendment which had the support of his delegation
-would make it possible to differentiate those two
elements more clearly.
29. The United Kingdom amendment (A/CONF.63/
C.1/L.ll) was very sensible but it would seem prefer
able to adopt, with the agreement of the United King
dom delegation, the subamendment proposed by the
representative of Greece, which would shorten the text.
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30. It was essential, as proposed by the delegation
of Singapore (A/CONF.63/C.1/L.21), to define a
"year", which was reckoned in different ways in dif
ferent parts of the world. That proposal could be in
serted in paragraph 3 as subparagraph (h).

31. If the amendment proposed by the representative
of the Federal Republic of Germany (A/CONF.63/
C.1/L.20) was adopted, it should be amended by
using the expression "extinction of the rights", so as
to bring it into line with the proposal of the Brazilian
delegation. In any event, the question raised by the
Federal Republic of Germany involved a very delicate
doctrinal issue which need not be evoked in the Con
vention. However, if the delegation of the Federal
Republic of Germany insisted on maintaining its
amendment, he would not be opposed to it.
32. Lastly, he could not accept the United States
amendment (A/CONF.63/C.1/L.14) , for the inser
tion of the adjective "movable" was pointless and the
proposal to add a new text to paragraph 3, subpara
graph (e), would entail duplication with article 14
subparagraph (b), which also dealt with the question:
3.3. Mr. ROG~LIEN (Norway) said it was not pos
sible to define m a text whether a claim was a claim
or merely an action for annulment. That was for the
co~~s !o decide. Cons~quently, his delegation, like the
Philippme representative, considered that article 34
should be retained. However, the defence of invalidity
could always be brought under the terms of article 24
paragraph 2. '
34. He. could not accept ~he amendment to paragraph
3 submitted by the United States delegation (A/
CONF.63/C.1/L.14), for the proceedings commenced
upon the occurrence of the incapacity, etc. of the debtor
might be judicial by nature and consequently so far
should not be excluded from the Convention. In any
case, that amendment raised the question of the in
corporation of administrative procedures in the Con
vention and logically it would be preferable to consider
the matter in depth when the Committee took up
article 14.
35. With regard to the proposal concerning a defini
tion of prescription, the Conference should be warned
against any attempt to introduce a definition of that
kind, in view of the differences between the COmmon
law countries and the countries which followed the
Romanist tradition.
36. Lastly, the English text of the French proposal
(A/CONF.63/C.1/L.22) should be completed by add
ing the concept of "limitation" to that of "extinction".
To that en~, it might be advisable to use in paragraph 1
t~e e~presslOn "and t<? the extinctive prescription of the
rights . That suggestion could be considered by the
Drafting Committee.
37. Mr. KHOO (Singapore) said he agreed with the
numerous delegations which considered that the scope
of the Convention should be sufficiently broad to en
compass both claims arising from a valid contract and
actions for annulment. His delegation wondered, how
ever, whether it was possible to deal with all the ques
tions raised by the Philippine proposal. It might be
advisable to consider them as they arose during ex
amination of the draft Convention; the question of a
claim based on fraud, dealt with in article 9, paragraph
2, was one of the most noteworthy.
38. With regard to the amendment submitted by the
United Kingdom delegation (A/CONF.63/C.1/L.1l),

he agreed with the representative of Australia. The
countries which bought more than they sold were con
cerned about the problem raised by negotiations be
tween the buyer and the seller. In his delegation's view,
there was basically little need to refer to the terms of
the contract provided their validity was recognized by
national law. However, the question deserved to be
considered at a later stage in the light of the following
articles, especially article 10, paragraph 3.
39. In conclusion, he endorsed the comments by the
representative of Ghana and felt that the study of the
definitions in article 1 should be resumed after the
whole of the draft Convention had been considered.
40. Mr. JEMIYO (Nigeria) said he favoured replac
ing the term "prescription" in paragraph 1 by the word
"extinction", as proposed by Brazil. His delegation
considered that the Czechoslovak amendment referred
to points which usually came within the competence of
national jurisdictions and were implicit in the current
wording of paragraph 1. It also agreed with the pro
posal that the word "Government" should be inserted
in paragraph 3, subparagraph (t).
41. Mr. KRUSE (Denmark) said he understood the
motives which had prompted the British delegation to
submit its amendment (A/CONF.63/C.1/L.1l), but
felt it was pointless to amend article 1 since article 21,
paragraph 3, dealt with the situation which the amend
ment was intended to regulate.
42. With regard to the Brazilian proposal that the
word "prescription" in paragraph 1 should be replaced
by the word "extinction", he observed that the two
terms were not exactly synonymous. Moreover, the
proposed amendment would cause difficulties since
article 1, paragraph 1, would no longer fit in with
article 24, paragraph 2, or article 23.
43. Mr. FRANTA (Federal Republic of Germany)
agreed with the second observation by the representa
tive of Denmark. In the law of the Federal Republic,
prescription did not entail extinction of rights.
44. Mr. GUEST (United Kingdom) said he was pre
pared to accept the formula proposed by the repre
sentative of Greece as a replacement for the British
amendment. The proposed new wording corresponded
to his delegation's intentions.
45. Like preceding speakers, he wished to stress that
the English terms "limitation" and "prescription" were
not synonymous. Those were two concepts which de
rived from different legal systems. Article 1, paragraph
1, rightly brought out the fact that the Convention
would apply equally to the two concepts. The purpose
of the draft under consideration was to regulate the
consequences of the application of those two institu
tions, which differed in theory but had similar effects
in practice. .
46. Mr. LOEWE (Austria) said he feared that the
abundant documentation and the complexity of the
questions under consideration might paralyse the Com
mittee's work. He would like a measure of order to be
established in the discussion of the proposals before
the Committee.
47. Referring to document A/CONF.63/C.1/L.5, he
observed that the term "invalidity" was ambiguous. He
would like the Czechoslovak delegation, which had sub
mitted that amendment, to explain whether it referred
to invalidity proper or to an action for annulment.
48. His delegation considered that, contrary to the
United Kingdom proposal, it would be preferable not
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to mention the terms of the contract in paragraph 1. If siderations which in his delegation's view would be out
the Committee none the less wished to retain the idea of place. On the other hand, the amendment pro-
proposed by the British delegation, he would favour posed by Singapore (A/CONF.63/C.1/L.21) con-
the formulation proposed by the representative of stituted a useful clarification which was quite acceptable.
Greece. His delegation considered that the French amendment
49. He failed to see why the United States delegation (A/CONF.63/C.1/L.22) entailed duplication with ar-
had proposed an amendment to paragraph 3, subpara- ticle 1, paragraph 1.
graph (e). The situations referred to in that amendment 51. The CHAIRMAN, referring to the first comment
were regulated by article 14. If that article was to have by the representative of Austria, said that the Bureau,
any practical effect, it was obvious that the sphere of in co-operation with the Secretariat, would try to pre-
application of the Convention must encompass the pare a systematic summary of the debate which would
situations to which it referred. be submitted to the Committee in the form of a
50. The amendment submitted by the Federal Re- questionnaire, so that the Committee would find it
public of Germany (A/CONF.63/C.1/L.20) would easier to take a decision on points still pending.
introduce into the Convention theoretical juridical con- The meeting rose atJ2.35 p.m.

3rd meeting
Wednesday, 22 May 1974, at 3.15 p.m.

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.1/SR.3

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add.l and 2, A/CONF.63/C.l/
Lo5, Loll, L.14, L.20, L.21, L.22, L.25, L.26,
L.27) (continued)

Article 1 (continued)

1. The CHAIRMAN invited members to indicate, by
show of hands, their views on a number of proposals
that had been put forward in connexion with article 1
of the draft Convention. Those views would be trans
mitted to the Drafting Committee for further action as
appropriate.
2. Mr. GUEIROS (Brazil), speaking on a point of
order, recalled the proposal made by the representa
tive of Singapore that the Committee should hold no
further discussion on article 1 until it had considered
the other articles of the draft Convention.
3. Mr. SAM (Ghana), supported by Mr. ROGNLIEN
(Norway), Mr. FRANTA (Federal Republic of Ger
many) and Mr. TAKAKUWA (Japan), recalled that
the intention of the proposal by the representative of
Singapore had been that no definitive action should be
taken on article 1 until the other articles had been con
sidered. That did not mean that article 1 should not be
discussed and indicative votes taken.
4. The CHAIRMAN drew attention to the Czecho
slovak proposal made at the preceding meeting that
actions and rights arising from the invalidity of a sales
contract should be included in the sphere of applica
tion of the Convention.

The Czechoslovak proposal was adopted.

5. The CHAIRMAN drew attention to the amend
ment to article 1, paragraph 2, proposed by the repre
sentative of Greece, which had been accepted by the
United Kingdom representative in lieu of his own
amendment (A/CONF.63/C.1/L.1l). The Greek
amendment consisted in replacing the words "shall not

affect a rule of the applicable law providing" by the
words "shall not apply to".

The Greek amendment was adopted.

6. The CHAIRMAN drew attention to the amend
ment to article 1, paragraph 3, proposed by the repre
sentative of France (A/CONF.63/C.1/L.22).
7. Mr. MUSEUX (France) said that, following con
sultations with other delegations, his delegation had
concluded that its amendment was not yet ripe for
discussion. It intended to submit a revised text at a
later stage.
8. He proposed that the Committee should defer fur
ther consideration of article 1, paragraph 1, to the next
meeting.

It was so decided.

9. The CHAIRMAN drew attention to the United
States amendment to article 1, paragraph 3 (A/CONF.
63/C.1/L.14), which would entail consequential
amendments to article 14.
10. Mr. REESE (United States of America) proposed
that the Committee should discuss his amendment in
the context of its consideration of article 14.

It was so decided.

11. The CHAIRMAN drew attention to the amend
ment to article 1, paragraph 3, proposed by the repre
sentative of Singapore (A/C0NF.63/C.1/L.21).

The Singaporean amendment was adopted.

12. The CHAIRMAN said that the representative of
India had submitted an amendment to article 1, para
graph 3 (f), which would be circulated in writing
shortly as document A/CONF.63/C.1/L.27. He in
vited the representative of India to introduce his
amendment.
13. Mr. GOKHALE (India) said that his amendment
consisted in the replacement of paragraph 3 (1) by the
following text:
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"(f) 'Person' includes corporation, company, as
sociation or entity, whether private or public, which
can sue or be sued in its own name under its
national law but does not include a government
when the legal proceedings are taken by that gov
ernment in its own territory."

14. The purpose of the amendment was twofold: on
the one hand, to define those persons who could enter
into a contract of international sale, and, on the other
hand, to remove any problems that might arise in
respect of contracts entered into directly by Govern
ments.
15. Mr. NJENGA (Kenya) noted that the wording
of the first part of the Indian amendment was identical
to that of his own delegation's amendment to para
graph 3 (f) (AjCONF.63jC.1jL.26). His delegation
would be pleased to associate itself with the entire
Indian amendment. Contracts entered into by Govern
ments in their capacity as such fell within the scope
of public rather than private law.
16. Mr. BELINFANTE (Netherlands) said that the
provisions of paragraph 3 (f) appeared to his delega
tion to be superfluous. It was a matter of common
knowledge that the definition of the term "persons"
included physical persons, combinations of physical
persons (partnerships) and legal persons (personnes
morales). The entire question was needlessly compli
cated by the fact that the French version of the sub
paragraph contained no translation of the English word
"corporation".
17. Referring to the second part of the Indian amend
ment, he observed that Governments generally did not
have legal personality. Only States or their legal repre
sentatives could sue or be sued. Any reference to
States in the subparagraph would, however, raise prob
lems of interpretation, since States were often immune
from legal process.
18. He felt that the subparagraph should be deleted
rather than confined to a statement of the obvious.
19. Mr. LOEWE (Austria) said that he was favour
ably disposed to the first part of the Indian amendment,
which embodied a more accurate definition of the term
"person" than the existing text. Unlike the represent a...
tive of the Netherlands, he felt that legitimate doubts
often arose as to the definition of that term, particu
larly in respect of legal persons and entities.
20. As to the second part of the amendment, he
agreed with the representative of the Netherlands that
Governments generally did not have legal personality,
such personality being conferred on the State. He would
oppose any attempt to provide more favourable treat
ment for States than for other legal persons in interna
tional trade. The question of prescription could not
arise in respect of a State that was immune from legal
process. The concepts of immunity and prescription
should therefore be kept separate.
21. Mr. ROGNLIEN (Norway) said that, in the ab
sence of any substantive discussion on the provisions
of paragraph 3 (f), the question of its wording should
be referred to the Drafting Committee. The Committee
appeared to agree that the term "person" included all
natural and legal persons, whether public or private,
who could sue or be sued.
22. Mr. NYGH (Australia) said that, like the repre
sentative of Austria, he saw some merit in the first part
of the Indian amendment. However, he agreed with the
representative of Norway that the matter of drafting
could be left to the Drafting Committee. The Indian

amendment took care of his own delegation's main
concern, which was to ensure that the definition of
"person" included limited companies and unincorpo
rated partnerships.
23. He had some doubts as to the advisability of in
cluding a reference to Governments, or even to States,
in the definition of a person. The direct participation
of States in commercial activities represented a growing
trend. The status of agencies which engaged in such
activities on behalf of States was often in doubt and
the law of immunity varied from country to country,
being particularly generous in certain common-law
countries. He preferred the text to remain silent on
the subject, since otherwise it could give rise to diffi
culties of interpretation.
24. Mr. GUEST (United Kingdom) endorsed the
remarks made by the representative of Australia.
25. Mr. KRISPIS (Greece) said that his delegation
preferred the existing text of paragraph 3 (f), with the
understanding that the term "person" included Govern
ments or States which entered into contracts under
private law.
26. Mr. KOPAC (Czechoslovakia) agreed with the
representative of the Netherlands that paragraph 3 (f)
should be deleted. The term "person" was understood
in different ways in different countries, and it was
impossible for the Convention to provide a compre
hensive definition. It was clear that the buyer and the
seller must have legal capacity in order to enter into
a contract of international sale; the question whether
they had such capacity should be solved under the
applicable national laws. Apart from being superfluous,
any attempt to define the term "person" would involve
difficulties of translation into all the working languages
of the Conference.
27. Mr. STALEV (Bulgaria) endorsed the remarks
made by the representative of Czechoslovakia.
28. Mr. GUEIROS (Brazil) felt that paragraph 3 (f)
should be retained. The definition of "person" was
clearly not meant to be exhaustive, since it was intro
duced by the word "includes". The second part of the
Indian amendment was unnecessary, since Govern
ments, as public entities, were covered by the word
"entity". He preferred the original wording of the sub
paragraph, and felt that any problem of translation
into French could be dealt with by the Drafting Com
mittee.
29. Mr. FRANTA (Federal Republic of Germany)
said he believed that a definition of the term "person"
should be retained in the Convention. The problem
of the translation into French of the English word
"corporation" should be dealt with by the Drafting
Committee.
30. His delegation supported the first part of the
Indian amendment, which contained a clearer defini
tion than the text as currently drafted, but opposed
the second part for the reasons stated by the repre
sentative of Australia.
31. Mr. SUMULONG (Philippines) said his under
standing of paragraph 3 (f) was that it included natu
ral and legal persons. The question of immunity should
be decided by the rules of private international law.
Paragraph 3 (f) should be retained.
32. Mr. LEBEDEV (Union of Soviet Socialist Repub
lics) felt that the Indian amendment should be discussed
first, but said that delegations must be given an oppor
tunity to study it in writing before taking a decision
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on it. A proposal had been made to delete paragraph
3 (f), but the Committee could not take a decision
on that until it had considered all the amendments.
33. The CHAIRMAN said that the text of the Indian
amendment was being circulated, and suggested that
in the meantime the Committee should consider the
remaining amendments to article 1, which mainly af
fected the English text. Proposals concerning para
graph 1 included the replacement of the words "relating
to" by the words "arising from", the insertion of the
word "movable" before the word "goods", and the
replacement of the word "rights" by the word "claims".
There was also a proposal to replace the word "duties"
in paragraph 3 (a) with the word "obligations".

34. Mr. GUEIROS (Brazil) asked whether the ques
tion of replacing "relating to" by "arising from" was
still at issue, in view of the fact that the Committee
had already taken a decision on the question of in
validity raised by Czechoslovakia. The addition of the
word "movable" would simply be a statement of the
obvious, because all goods in international trade were
movable goods. H~, was strongly in favour' of replacing
the word "duties" in paragraph 3 (a) with the word
"obligations".
35. Mr. BELINFANTE (Netherlands) said that, if
the English text was' interpreted with the help of the
other language texts, the word "movable" would not
be necessary. The expression "movable goods" had not
been used in the current ULIS text to translate the
French "objets mobiliers corporels". It had been felt
in 1964 that the word "movable" Was superfluous, and
he saw no reason to deviate from ULIS usage.
36. Mr. KOPAC (Czechoslovakia).said he wished to
clarify the intention of his amendment (A/CONF.631
C.1IL.5). It was his delegation's opinion that article 1,
paragraph 1, should define the scope of the Convention
precisely. It would not be sufficient simply to replace
the words "relating to" with the words "arising from",
since that would exclude rights created as the result
of the termination or invalidity of a contract. Some
delegations were opposed to extending the Convention
to cover actions for annulment, but the purpose of the
amendment was to cover such questions as the return
of payments to the buyer.
37. Mr. LOEWE (Austria) asked what the Drafting
Committee was expected to do if amendments were
referred to it without .a decision by a Main Committee.
All the amendments submitted involved points of sub
stance. The Drafting Committee must be given a clear
mandate. The replacement of the words "relating to" by
"arising from" would change the emphasis of para
graph 1 and might have very different consequences.
That was not, therefore, simply a drafting change. The
Czechoslovak amendment involved considerable points
of substance. For example, the representative of Czech
oslovakia had said that claims arising from invalidity
should be covered but that claims of invalidity should
not. That seemed to contradict the Committee's earlier
decision, which would keep actions for invalidity within
the scope of the Convention.
38. Mr. GONDRA (Spain) asked whether drafting
amendments should be submitted only to the Drafting
Committee or whether they could be introduced in
the First Committee.
39. The CHAIRMAN replied that drafting amend
ments should be submitted to the Drafting Committee
through the Secretariat.

40. Mr. ALFARISI (Iraq) said he did not entirely
agree with the representative of Austria and the Draft
ing Committee required definite instructions. If the
First Committee approved a change, there was no need
for the proposal to go to the Drafting Committee: if
the Committee voted against an amendment, the Draft
ing Committee would not be able to consider it. Rule
47, paragraph 2, of the rules of procedure defined the
duties of the Drafting Committee; those duties pre
supposed the discussion of amendments in a Main
Committee or in plenary meeting of the Conference.
The discussion itself was the indication required by the
Drafting Committee, which would have to decide
whether an amendment involved questions of form or
substance.
41. The CHAIRMAN suggested that the Committee
should vote on the Czechoslovak amendment (AI
CONF.63/C.1jL.5).
42. Mr. GUEIROS (Brazil), speaking on a point of
order, said that the Committee had already taken a
decision on the words "or invalidity". It could only
discuss and take a decision on the words "arising
from", "breach" and "termination".
43. Mr. KOPAC (Czechoslovakia) said he had had
some doubts about the vote on the word "invalidity"
because it was too vague. His delegation had wished
to ensure that the Convention covered the conse
quences of invalidity, not actions for invalidity. In any
case, the fundamental point of substance to be decided
was whether the scope of the Convention should be
defined precisely-by enumerating the cases to be
covered, as had been done in his amendment-s-or not.
He was quite willing to see his amendment put to the
vote.
44. Mr. BELINFANTE (Netherlands) observed that,
if article 34 of the draft Convention was retained, the
Czechoslovak proposal would not be necessary.
45. Mr. MUSEUX (France) agreed with the repre
sentative of the Netherlands. He pointed out that the
Czechoslovak amendment related to paragraph 1, which
the Committee had decided to discuss at the following
meeting. He requested that the discussion should be
suspended accordingly.
46. Mr. LOEWE (Austria) said the Committee must
take a decision on the question of principle involved
in the Czechoslovak amendment, which was whether
the scope of the Convention should be defined in speci
fic or general terms.
47. Mr. KOPAC (Czechoslovakia) agreed. If his
amendment was accepted, the Committee could then
discuss the invalidity issue.
48. Mr. LEBEDEV (Union of Soviet Socialist Re
publics) said that the remaining aspects of the Czecho
slovak amendment-other than the question of
invalidity, which had already been voted upon-were
drafting matters and should be referred to the Draft
ing Committee.
49. Mr. KHOO (Singapore) associated himself with
the views of the representatives of the Netherlands and
the USSR; the questions of breach and termination of
the contract were purely drafting matters. The sub
stance of the matter was that the Convention would
extend to invalidity, although it might be desirable to
add a clarifying provision to paragraph 1 to emphasize
that fact.
50. Mr. STALEV (Bulgaria) said it was very impor
tant in the early stages of the Conference to draw a
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clear distinction between matters of substance and mat
ters of drafting. The Drafting Committee should be left
to formulate paragraph 1 so as to .include actions or
claims relating to or arising from invalidity.
51. The CHAIRMAN pointed out that the First Com
mittee must decide, in connexion with the Czechoslo
vak proposal, whether to include the questions of
breach and termination of the contract in paragraph 1.

The Czechoslovak proposal for the inclusion of the
questions of breach and termination in paragraph 1
was adopted, subject to drafting changes.
52. The CHAIRMAN suggested that the Committee
should take up the amendments submitted by India
(A/CONF.63/C.l/L.27) and Kenya (AjCONF.63/
C.l/L.26), which were closely related.
53. Mr. NJENGA (Kenya) agreed that there was a
close relationship between the two proposals, but felt
that they should be considered separately. Members
should have no serious difficulty in accepting his dele
gation's amendment, without prejudice to the second
part of the Indian amendment relating to Governments
-which he, for his part, supported.
54. Mr. NYGH (Australia) reiterated his delegation's
support in principle for the Kenyan proposal, but not
for the Indian amendment. However, the words "under
its national law" should be scrutinized, since he was not
sure what, for example, was the national law of a
partnership.
55. Mr. KRISPIS (Greece) said that, while he pre
ferred the original text of paragraph 3 (f), he took the
additional words in the Kenyan amendment to be
merely explicatory, and could therefore accept that
amendment. However, the Indian amendment consti
tuted a matter of substance which he could not support.
56. Mr. ROGNLIEN (Norway) agreed with the rep
resentative of Australia that a reference to national law
would be ambiguous. If such a reference was to be
made at all, it should be made to the law, including the
conflict rules, applied by the court seized with the case.
However, since the reference would necessarily be
lengthy, it would be better to omit all mention of
national law. Otherwise, paragraph 3 (f), as amended
by Kenya, would be impossible to apply before the
forum was fixed, since even if it was clear what was
meant by national law, the law that ultimately applied
would be that of the court subsequently seized with the
case.
57. The possibility of including the words "whether
corporate or not", as well as the words "which can sue
or be sued", should be considered by the Drafting
Committee.
58. Mr. GUEIROS (Brazil) said he agreed in part
with the representative of Norway. He could accept
the Kenyan amendment except for the words "under
its national law", which would give rise to problems of
the lex fori. The words "whether corporate or not"
would be unnecessary, since the word "entity" was
broad enough to cover both possibilities. However, the
matter could be left to the Drafting Committee.
59. Mr. ALFARISI (Iraq) pointed out that, under
rule 40 of the rules of procedure, the Indian amend
ment (A/CONF.63/C.l/L.27) should be considered
first, since it was furthest removed from the original
text. Consideration should then be given to the Nether
lands and Brazilian oral amendments, followed by the
Kenyan amendment (A/CONF.63/C.l/L.26).

60. The CHAIRMAN said he believed that the Nether
lands oral amendment should be considered first, since
it would delete paragraph 3 (f) entirely.
61. Mr. BELINFANTE (Netherlands) said he wished
to explain his oral proposal to delete article 1, para
graph 3 (f). The only other place in the Convention
where the word "person(s)" appeared was in article 1,
paragraph 3 (a), which he was sure could be reworded
to avoid the use of the word; thus, paragraph 3 (f),
and the whole discussion on it, were superfluous.
62. The CHAIRMAN invited the Committee to indi
cate whether it wished to adopt the Netherlands pro
posal for the deletion of article 1, paragraph 3 (f).

The proposal was rejected by 17 votes to 11.
63. The CHAIRMAN invited the Committee to con
sider the Kenyan amendment (A/CONF.63/C.l/L.26).
64. Mr. NYGH (Australia) proposed the deletion of
the words "under its national law".
65. Mr. KRISPIS (Greece) opposed the Australian
proposal. The term "national law" had two possible
meanings; it might refer to substantive law, excluding
conflict of laws rules, or it could mean that private
international law rules were included. Whichever mean
ing was accepted, the result was probably the same:
if reference was made directly to municipal law, the
lex fori applied. If there was a conflict of laws, the
rules of the lex fori applied, under a possible charac
terization of the question as procedural.
66. Mr. OCHIRBAL (Mongolia) agreed with the
representative of Iraq that the first amendment to be
discussed should be the one furthest removed from the
original text, namely, the Indian amendment.
67. He opposed the deletion from the Kenyan amend
ment of the words "under its national law", since with
out them it would be very difficult for the court to
decide whether or not a particular corporation or
company was a legal person.
68. Mr. LOEWE (Austria) said that the Kenyan
amendment would be a noticeable improvement on
the original text. He wished to point out, however,
that the use of the French word "groupement" to
translate the original English term "entity" was incor
rect, since the two .words did not necessarily mean
the same thing. The term "entity" was a legal formula
used to indicate that it could sue or be sued. He sug
gested that the French equivalent was the word "entite",
which had already been used in certain other con
ventions.
69. He was strongly in favour of omitting the words
"under its national law". The Convention was not
intended to formulate private international law. A court
could consider the capacity to sue or be sued under
the lex fori or under the law of the country to which,
in the court's view, the entity belonged.
70. Mr. NJENGA (Kenya) said that he could agree
to the deletion of the words "under its national law",
since the substance of his amendment would not be
altered.
71. Mr. MUSEUX (France) agreed with the repre
sentative of Iraq on the need to comply with the rules
of procedure. If the Indian amendment was adopted,
there would be no need to vote on the Kenyan proposal.
72. Mr. KHOO (Singapore) said he would be unable
to vote in favour of the Kenyan amendment, even in
its revised form. He had difficulty with the words "in
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its own name", since they had implications where
agents and principals were concerned. Another diffi
culty was that in some countries the Government could
be sued, but not necessarily in its own name; sometimes
charges were brought against a public official, such as
the Attorney General. If the words in question were
deleted, he could vote in favour of the amendment.

73. Mrs. MELNICK (Ukrainian Soviet Socialist Re
public) drew attention to an omission from the Russian
text of the Kenyan amendment (A/CONF.63/C.11
L.26) which considerably narrowed the meaning of the
word "person", thereby restricting it to corporations,
companies and the like.

The meeting rose at 5.50 p.m.

4th meeting
Thursday, 23 May 1974, at 10.50 a.m,

Chairman: Mr. CHAFIK (Egypt).

AjCONF.63jC.1jSR.4

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/C.I/L.I,
L.S, L.12, L.IS, L.20, L.22 to 28, L.34 to 36,
L.38) (continued)

Article 1 (continued)
1. Mr. BELINFANTE (Netherlands) noted with sat
isfactiol1 that the ideas he had put forward at the
previous meeting and had tried to express in a draft
amendment (A/CONF.63/C.1/L.36) had found some
support among participants. None the less, the wording
proposed by the French delegation in document AI
CONF.63/C.1/L.34 was certainly more satisfactory
and he therefore withdrew his suggested amendment
in favour of the French text.
2. The CHAIRMAN said that he understood that the
delegation of the Federal Republic of Germany would
prefer the Committee to .defer the consideration of
amendment A/CONF.63jC.ljL.20 until a decision
had been reached regarding the French amendment
(AjCONF.63jC.1jL.34).
3. Mr. MUSEUX (France) said that the text of the
amendment proposed by his delegation had been drawn
up in haste and was probably in need of revision. He
pointed out an omission in paragraph 1 where the
words "between the buyer and the seller" should be
inserted after the words "in relations". The aim of that
amendment was the same as that of the French dele
gation's amendment to article 1 (AjCONF.63jC.1j
L.22): a formula had to be found which would over
come the difficulties encountered with the concepts
of prescription and limitation. The problem was to
define the scope of the Convention without using tech
nical terms. That was why subparagraphs (a) and (b)
of the amendment described the effects of prescription
through the concept of "time-limits at the expiry of
which: (a) the creditor may no longer assert his claims
in a proceeding; (b) the debtor may oppose the imple
mentation of a claim". That wording avoided any
allusion to either prescription or limitation by simply
mentioning "time-limits".
4. Mr. KRISPIS (Greece) said that he would like to
have more details on the exact meaning of subpara
graph (b) of the French amendment. His delegation
regarded that subparagraph as superfluous since the
idea which had motivated the French delegation was
sufficiently clear from subparagraph (a).
5. Mrs. KOH (Singapore) said that she, too, would
welcome more details regarding the exact scope of the

French proposal. Her delegation wondered whether it
would not have the effect of rendering article 24 of
the draft Convention completely ineffective. In fact,
it was to be feared that a party could not rely on his
claim as a defence if the latter had been barred by
reason of limitation. If that was the case, she could
not support the French amendment.
6. Mr. MUSEUX (France) said, in reply to the rep
resentative of Greece, that, in order to appreciate the
distinction between subparagraphs (a) and (b), the
matter had to be considered from the procedural point
of view. In some cases, the creditor's claim could be
maintained despite prescription, while in others the
debtor would have grounds to oppose the implementa
tion of a claim precisely because of prescription.
7. In order to allay the fears of the representative of
Singapore, he stressed that the definition proposed by
his delegation concerned ol11y the scope of the Con
vention and in no way prejudged the possibility of
asserting a claim.
8. Mr. MUKUNA (Zaire) thought that the French
proposal had the great merit of being clear. It was
important to consider that a proceeding formed a
whole: both the legal action and the claim. Legal
action was a subjective right to institute proceedings
and could obey certain regulations inherent in such
proceedings. Subparagraph (b) was perfectly justified
and must be maintained in order to preserve the regu
lations governing legal action, but not claims.
9. Mr. GUEIROS (Brazil) proposed the following
wording, in the hope that the French delegation could
accept it:

"This Convention shall apply to prescription, in
the sense of limitation of legal procedures and of
precluding a right, by the determining lapse of time,
between the buyer and seller against each other,
relating to a contract of international sale of goods."

10. His delegation thought that after the word "aris
ing" the words "between the buyer and the seller"
should be inserted, but it would prefer the final phrase
of the first part of paragraph 1 of the French amend
ment to read as follows: "questions relating to the
lapse of time at the expiry of which:". It favoured
maintaining subparagraph (a) of that amendment as
it stood, but would prefer that the text of the English
version of subparagraph (b) should conform more
closely to the French version and read as follows:
"may oppose the exercise of aright". In order, in the
English text, to avoid repeating the words "time-
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limits", the final sentence should read: "In this Con
vention, the period of time is expressed by the word
'time-limits' ".
11. Mr. KOPAC (Czechoslovakia) said that the
French amendment was an excellent means of over
coming the difficulties encountered by the Conference.
His delegation none the less had some hesitations re
garding the substance of that amendment. Rather than
try to define the concept of prescription, it would be
better to try to define the applicable national or inter
national regulations, which would be replaced by the
Convention. His delegation therefore suggested that
after the words "at the expiry of which" the following
should be inserted: "under the applicable law:". With
out that clarification, subparagraphs (a) and (b)
would be out of line with the provisions of article 24.
The last sentence should be deleted since it seemed
to be superfluous.
12. Mr. GUEST (United Kingdom) found the idea
put forward by the French delegation interesting, and
regretted that the English version of the text left much
to be desired. The French amendment had the merit
of eliminating technical terms, the use of which raised
major difficulties in view of the different concepts
adopted by the legal systems throughout the world.
His delegation hoped that the other delegations would
be willing to consider the substance of the French
proposal without attaching too much importance to
the wording. It would be the responsibility of the
Drafting Committee-which should moreover note the
suggestion of the Czechoslovak delegation concerning
a reference to the applicable national law-to make the
necessary improvements and incorporate further clari
fications as required.
13. Mr. TAKAKUWA (Japan) endorsed the views
of the United Kingdom delegation and shared the
doubts of the representatives of Greece and Singapore.
However, in view of the elucidations given by the
French representative, his delegation thought that the
Drafting Committee could make the necessary im
provements to the French amendment.
14. Mr. HARTNELL (Australia) said that his dele
gation was ready to accept both the original text of
paragraph 1 of article 1 and the French amendment.
However, the question arose of how to reconcile the
decision taken at the previous meeting with the French
amendment. It did not seem clear, on reading the text,
which mentioned only "relations arising out of a con
tract of international sale" that annulment proceedings
were also included. It would be advisable, in the Eng
lish text, to add the word "legal" before the word
"proceeding".
15. Mr. SUMULONG (Philippines) said that the
French amendment had the advantage of avoiding the
use of the words "prescription" and "limitation", which
caused thorny problems. By stating in its amendment
that the Convention applied only to questions relating
to the time-limits at the expiry of which the creditor
might no longer assert his claims, the French delega
tion had satisfied the apprehensions which he (Mr.
Sumulong) had expressed at the penultimate meeting.
16. His delegation supported the French proposal, but
shared the view of the representative of Greece that
subparagraph (b) should be deleted.
17. Mr. GOKHALE (India) considered that the
French amendment certainly improved the original
text of article 1 of the draft Convention, and supported
the Australian proposal that the word "legal" should

be inserted before the word "proceeding", in subpara
graph (a) of the English text. He shared the view of
the representative of Czechoslovakia that the last sen
tence of the French amendment need not be main
tained.
18. Mr. ROGNLIEN (Norway) said that the French
amendment was commendable, but the words "pre
scription" and "limitation" should be maintained. Other
articles of the draft Convention dealt with the effects
of prescription. The businessmen who would have to
apply the Convention should be able to have an idea
of its scope without entering into difficult problems of
interpretation.
19. Paragraph 1 of article 1 should be maintained,
with the addition of a sentence which would reproduce
the proposed French amendment. The Drafting Com
mittee could take that suggestion into account when
elaborating the final version of paragraph 1.
20. Mr. GONDRA (Spain) supported the substance
of the French proposal. However, his delegation felt
that the Netherlands text was better with regard to
form, in that it was more general and had the advan
tage of allowing for the possibility that a legal action
or a claim might be extinguished after a period of
time. It would be better for the French amendment
to be reworded to take account of that possibility,
which would in any case bring it into line with the
provisions of article 24.
21. Mr. NJENGA (Kenya) welcomed the French pro
posal although he felt that the. final sentence of the
text ~ould be omitted so as to avoid the difficulties it
gave rise to. His delegation did not support the pro
posal by the representative of Greece to omit sub
paragraph (b). That omission would weaken. the sc~pe

of the article and, hence, of the Convention which
regulated the rights and actions of. the two parties ..In
that connexion, he stressed that, III accordance WIth
the provisions of article 23, a creditor could in certain
cases initiate legal proceedings although the limitation
period had expired. Conversely, the debtor must be
able to oppose any exception; those two methods were
inseparable and indispensable.
22. He endorsed the remarks made by the represen
tative of the United Kingdom, and also considered that
the French amendment should be sent to-the Drafting
Committee so that it could make the necessary im
provements, taking into account the decisions made by
the Committee at its previous meeting.
23. Mr. LEBEDEV (Union of Soviet Socialist Re
publics) recognized the usefulness of the French p~o

posal and understood, as the Frenc~ re~resentat1ve

himself had said, that for the time being It was only
a rough draft. The draft now had to be improved, and
in particular more precision was needed in the first
part of the amendment, ~aking in;to acc0.unt the d~ci
sion made by the Committee at Its previous meeting.
With regard to subparagraphs (a) and (b), the two
ideas expressed in them were linked and should be
retained. As the representative of Kenya had pointed
out, it was not enough to retain either one or other
of the two subparagraphs. In order to accommodate
the objections which had been made, a sentence speci
fying that the preceding text would not prejudge the
other provisions of the Convention could perhaps be
inserted after subparagraph (b).
24. Mr. STALEV (Bulgaria) supported the French
proposal and felt that the two subparagraphs should
be retained.
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25. Mr. SMIT (United States of America) considered
that the original text of paragraph 1 gave a sufficiently
clear idea of the scope of the Convention. If it was
made too explicit, there was a risk of ambiguity. Thus,
the situation envisaged in article 25 of the draft did
not correspond to either of the two subparagraphs of
the French proposal. His delegation therefore felt that
the original text should be retained or, if that solution
was not acceptable, that the suggestions made by the
Norwegian representative should be followed.
26. Mr. JENARD (Belgium) supported the French
amendment. He had appreciated some of the remarks
made during the discussion, but felt that they could
be taken into account during the later stages of work
by the Drafting Committee.
27. Mr. JEMIYO (Nigeria) supported the French
proposal and also approved (he drafting improvements
which various representatives had proposed. However,
he would agree to revert to the original text if the
amendment under consideration was not acceptable to
the Committee.
28. Mr. BELINFANTE (Netherlands) thanked the
Spanish representative for having brought the discus
sion back to the amendment which had been submitted
and then withdrawn by his delegation. The proposals
by France and. the Netherlands in fact had the same
aim: to avoid the use of the terms "prescription" and
"limitation" in the English text of article 1, and to
replace them with exact words which could not lead
to any misunderstanding. He had felt that it was prefer
able to withdraw the text which he had proposed
because it still contained a technical term (the verb
"extinguish") which could be interpreted in various
ways.
29. With regard to the proposal made by the Nor
wegian representative, he pointed out that as long as
the words "prescription" and "limitation" remained in
the text without being distinguished and carefully de
fined, the Committee would encounter the same diffi
culties.
30. Mr. FRANTA (Federal Republic of Germany)
said that on the whole he supported the French pro
posal, which had the merit of avoiding the use of terms
which were likely to be understood in several ways.
Subparagraph (b) of the amendment under considera
tion should be retained, because it corresponded to the
requirements of those legal systems in which prescrip
tion was a question of substantive law. The wording
of the subparagraph avoided the. difficulties which
would be created by a reference to the extinction of
rights and therefore seemed equally acceptable in the
two great legal traditions.
31. Some representatives had referred to the provi
sions of article 23 et sequitur of the draft. That was
due to a misunderstanding. The purpose of paragraph 1
of article 1 was simply to define the scope of the
Convention in relation to the national law which would
otherwise be applicable, but did not prejudge in any
way the provisions of the Convention itself. It would
therefore be desirable, as the representative of Czecho
slovakia had proposed, to indicate that clearly at the
outset in paragraph 1.
32. Moreover, it was clear that the French proposal
needed to be reworded so as to take into account the
fact that the Committee had decided to accept the
changes to paragraph 1 proposed in the Czechoslovak
amendment (A/CONF.63/C.l/L.5), but the Drafting
Committee could be responsible for such rewording.

33. Mr. SAM (Ghana) said he appreciated the sim
plicity of the text proposed by the French representa
tive, but preferred the solution advocated by the
Norwegian representative, which would incorporate the
French amendment. The French text should be changed
as suggested by the Czechoslovak representative, whose
remarks raised an important point.
34. The CHAIRMAN noted that a majority of repre
sentatives had favoured the French proposal, the text
of which would replace paragraph 1 of the draft, it
being understood that the Drafting Committee would
alter the wording in the light of the decisions made
previously by the Committee and the reservations and
suggestions made during the discussion. Two repre
sentatives had expressed the wish to retain paragraph 1
of the draft and to include the text of the French pro
posal in paragraph 3 of article 1. If he heard no objec
tions, he would take it that the Committee adopted the
French amendment in principle and decided to refer
it to the Drafting Committee.

It was so decided.
35. Mr. DIAZ BRAVO (Mexico) recalled that the
Spanish representative had endorsed the amendment
submitted and then withdrawn by the Netherlands and
indicated that his delegation wished to do likewise.
There were two main advantages in that text: it was
concise and drafted in simple terms and it highlighted
the complete extinction of any possibility of proceedings.
36. Mr. SUMULONG (Philippines) withdrew his
amendment (A/CONF.63/C.l/L.35) which had the
same purpose as the French amendment.
37. Mr. LEBEDEV (Union of Soviet Socialist Re
publics) said that his delegation would like to have
more time to study the text of the Indian amendment
(A/CONF.63/C.l/L.27) as it raised complex legal
questions. He requested that consideration of that
amendment be postponed until a later date.
38. The CHAIRMAN, referring to rule 25 of the
rules of procedure of the Conference, invited represen
tatives to comment on the motion for adjournment
proposed by the Union of Soviet Socialist Republics.
39. Mr. SAM (Ghana) and Mr. SANDERS (Guy
ana) supported the motion for adjournment.

The motion for adjournment was adopted unani
mously.
40. The CHAIRMAN invited the Committee to take
up article 2.
41. Mr. FRANTA (Federal Republic of Germany),
speaking on a point of order, pointed out that the
Committee had not considered the amendment to
article 1 put forward by his delegation (A/CONF.63/
C.l/L.20). His delegation had agreed that its amend
ment should be considered after the French proposal,
but had in no way withdrawn it. The text proposed in
document A/CONF.63/C.l/L.20 had a completely
different purpose from the French draft. It sought to
make it clear that the Convention did not affect the
provisions of domestic law which treated prescription
as a matter of procedural law or of substantive law.
He considered that it would be useful to include an
express statement to that effect in the body' of the
Convention.

42. The CHAIRMAN recalled that several delega
tions, in the course of the discussions, had stated that
they were opposed to the amendment submitted by tlie
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representative of the Federal Republic of Germany.
He invited the representatives to comment on the text.
43. Mr. LOEWE (Austria), speaking on a point of
order, recalled that his delegation was not in favour
of including the amendment submitted by the Federal
Republic of Germany in the body of the Convention.
However, as a compromise he proposed that the Com
mittee should decide to incorporate the substance of
the amendment in the preamble of the Convention.
44. Mr. FRANTA (Federal Republic of Germany)
accepted the proposal made by the Austrian repre
sentative.
45. The CHAIRMAN suggested that the proposal
made by the Austrian representative should be adopted.

It wasso decided.

46. Mr. LEBEDEV (Union of Soviet Socialist Re
publics) felt that the Committee could not take a firm
decision without a precise text. He had understood that
the Committee had decided to consider the Austrian
proposal when it took up the question of the preamble,
but he did not think that it could decide immediately
that the problem could be solved within the context
of the preamble. The Committee would have to decide
first whether the Convention would have a preamble
and, if so, to consider next the proposal of the Federal
Republic of Germany (A/CONF.63/C.l/L.20). The
Commission could in no way consider itself bound by
a "decision" to specify in the body of the preamble
whether prescription was a question of procedure or
substance.

47. Mr. LOEWE (Austria) pointed out that he had
proposed that the Committee should solve the prob
lem raised by the amendment of the Federal Republic
of Germany in the context of the preamble of the Con
vention. He had suggested that the Convention should
have a preamble and that the proposal of the Federal
Republic of Germany should be reflected in it in an
appropriate form.

48. Mr. KRISPIS (Greece) explained that he had
voted in favour of the Austrian proposal because it
seemed understood that the Committee would settle
later the question of the form to be given to the idea
contained in the amendment of the Federal Republic
of Germany. His delegation therefore reserved the right
to state its position on that point at the appropriate
time.

49. The CHAIRMAN stressed that, by its vote, the
Committee had decided to include in a preamble the
sense and not the wording of the amendment proposed
by the Federal Republic of Germany.

50. Mr. ROGNLIEN (Norway) said he doubted
whether it was appropriate to tackle the question even
in a preamble. He referred to article 3, paragraph 2
which stated: "Unless otherwise provided herein, this
Convention shall apply irrespective of the law which
would otherwise be applicable by virtue of the rules
of private international law". To introduce a provision
similar to that proposed by the Federal Republic of
Germany would certainly give rise to ambiguities.
51. Mr. MICHIDA (Japan) drew attention to docu
ment A/CONF./63/3 which dealt with the methods
of work and procedures of the Conference. Para
graph 13 stated: "The plenary may wish to entrust the
drafting of a preamble of the Convention to the Draft
ing Committee with the request that the text So drafted
be submitted directly to the plenary". The document

was a memorandum by the Secretary-General which
had been tentatively approved by the Committee and
he would like to know whether the decision taken on
the preamble might contradict its contents.
52. Furthermore, his delegation did not clearly un
derstand the scope of the decision. It had understood
that the .large majority of members supported the
French proposal (A/CONF.63/C.l/L.34) which used
a wording more neutral than that of article 1, para
graph 1 and thus avoided emphasizing the difference
between the two similar but not identical institutions of
the two major legal systems. It appeared therefore that
the Committee had accepted the French proposal in
substance and had transmitted it to the Drafting Com
mittee. It was only later that the delegation of the
Federal Republic of Germany had requested that a
decision should be taken on its proposal (A/CONF.63/
C.l/L.20) and the Austrian delegation had made a
suggestion which had been adopted by the Committee.
Accordingly, he suggested that the Drafting Committee
should consider the proposal of the Federal Republic
of Germany at the same time as the French proposal
and should submit to the Committee a new text com
bining both amendments.
53. Mr. HONNOLD (Chief, International Trade Law
Branch) said that the procedure suggested by the Com
mittee's decision was indeed different from that which
the Secretariat had proposed in document A/CONF.
63/3. That difference did not, however, give rise to
any technical difficulty to the extent that the decision
taken by the Committee was considered as a recom
mendation addressed to the plenary Conference. Any
proposal by a committee could be reconsidered by the
plenary Conference, i.e. in substance, when the Con
ference took up the question of the preamble.

Article 2
54. The CHAIRMAN read out the text of article 2.
55. Mr. GUEIROS (Brazil), speaking on a point of
order, said thatmany participants had left the meeting
to obtain the pertinent documents. He again requested
whether the methods of circulating documents could
not be changed so as to avoid such a waste of time.
56. Mr. WATTLES (Executive Secretary of the Con
ference) said that he had addressed that question to
those responsible for the distribution of documents and
a reply should soon be forthcoming.
57. Mr. HARTNELL (Australia) said that, in para
graph 1 of the amendment submitted by his delegation
(A/CONF.63/C.l/L.l), the reference to article 3,
paragraph 1 should be deleted, so that only articles. 2
and 3 were mentioned. He would also like to know if,
in the second subamendment it had proposed to the
Australian amendment, the Norwegian delegation sug
gested that article 3, paragraph 1 of the draft should
be deleted.
58. Mr. ROGNLIEN (Norway) said he favoured in
principle the Australian proposal to amend article 2
(A/CONF.63/C.l/L.l). However, the text of arti
cle 2, paragraph 1 in the draft Convention.seemed
preferable to the wording proposed by the Australian
delegation.
59. His delegation supported the deletion of article 3,
paragraph 1, for it was essential not to limit the field
of application of the Convention only to Contracting
States. '



64. Accordingly, the best solution appeared to be to
proceed along the lines of the discussions being held on
the revision of ULIS. The solutions which seemed to
have been favoured by the UNCITRAL Working Group
on the International Sales of Goods were supported by
solid majorities and they would probably be main
tained until the conclusion of the discussions. It would
thus be desirable to adapt the draft Convention on
Prescription to the general lines of the draft Conven
tion on the International Sale of Goods being worked
out in UNCITRAL and at the same time to make pro
vision for a change in the Convention on Prescription
should the Convention on the International Sale of
Goods depart from the layout now being proposed.
That was the idea underlying the Australian proposal
(A/CONF.63/C.1/L.1) paragraph 2 of which cor
responded exactly to the revised text of ULIS.

The meeting rose at 1 p.m.
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60. Mr. GONDRA (Spain) suggested that the Com- might perhaps not be realistic, for the work proceed-
mittee should start by considering the most radical ing within UNCITRAL suggested that ULIS would
amendment, that ofthe United Kingdom (A/CONF.63/ be changed.
C.1/L.12), which proposed the deletion of arti-
cle 2. It could then take up the question of the rela- 63. It would also be possible, as had already been
tionships between the field of application of the future suggested, to adopt the new approach of defining the
Convention and that of conventions on the interna- sphere of application of the Convention on Prescrip-
tional sale of goods, i.e. it could consider the French tion independently of any text existing on the interna-
amendment (A/CONF.63/C.1/L.38) and the amend- tional sale of goods. Undoubtedly, a convention on
ment of the Federal Republic of Germany (A/ prescription, although it would necessarily complement
CONF.63/C.1/L.23). In the light of the decisions a convention containing substantive rules in the field
taken on those points, the Committee would study the of the international sale of goods, must have its own
amendments to the substance of article 2 as they ap- independent life. It would nevertheless be unthinkable
peared in the draft. not to define precisely the legal relationship which must

underlie such an instrument.
61. Mr. LOEWE (Austria) stressed the close links
which existed between articles 2 and 3. In the opinion
of his delegation, the sphere of application of the
Convention on Prescription should be the same as that
of the Convention dealing with questions of substance
concerning the international sale of goods. In that re
spect, the only text in force was that of ULIS which
dated from 1964 and which had not received universal
acceptance. There was, moreover, a draft being studied
in the UNCITRAL Working Group on the Interna
tional Sales of Goods the final text of which was obvi
ously not yet available.
62. One solution would be to base the scope of the
draft ~onvention on that of ULIS of 1964. Admittedly,
Austna was not a party to the Convention of The
Hague of 1 July 1964, but it was nevertheless true
that the text of ULIS could provide a satisfactory basis
for determining the sphere of application of the future
Convention on Prescription. However, such a solution

5th meeting
Thursday, 23 May 1974, at 3.05 p.m.

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.1/SR.5

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/C.ljL.1,
L.12, L.15, L.24,L.28, L.38, L.39) (continued)

Article 2 (continued)

1. Mr. HONNOLD (Chief, International Trade
Law Branch), speaking as Secretary of the United
Nations Commission on International Trade Law
(UNCITRAL), said that it might be helpful to the
Committee if he made a brief introductory statement
on article 2, which related to the scope of the draft
Convention.
2. The basic question would seem to be: when was a
sale international for the purpose of the Convention?
The UNCITRAL Working Group on Sales, having
studied the rules on that question contained in the
Uniform Law on the International Sale of Goods
(ULIS) annexed to the 1964 Hague Convention, had
concluded that some of the rules could be accepted for
the UNCITRAL rules on sales and prescription, while
others could not be accepted.

3. One of the tests in the 1964 ULIS was that of
article 1, paragraph 1, which laid down that the par
ties must have their places of business in different
States. The UNCITRAL Working Group had ..retained
that text in its revision of ULIS. However, it had
found the provision to be incomplete on one important
point: the 1964 ULIS set forth no rule to deal with
cases where the seller or buyer had places of business
in two or more States-a situation that was not un
common in international trade. The Working Group
had accordingly drafted a provision to deal with that
situation. Those. two provisions were contained in ar
ticle 2, paragraphs 1 and 2, of the draft Convention
before the Committee (A/CONF.63/4).

4. A second aspect of the 1964 ULIS had been found
unacceptable by the UNCITRAL Working Groups on
Sales and on Prescription. That was the added require
ment that either the contract must involve international
carriage of the goods or the offer and acceptance must
be effected in different States, or in a State other than
the place of delivery of the goods. The Working Group
on Sales had concluded that those requirements were
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difficult to apply in practice, the reasons being set forth
in detail by the Working Group in its report on its sec
ond session (A/CN.9/52).1

5. With regard to international shipment, the Work
ing Group had concluded that in many sales, such as
sales FOB rail or truck or sales "ex works", the place
where the buyer might take the goods was no concern
of the seller. Shipping instructions might be supplied
after the making of the contract. The seller might or
might not have an idea about where the buyer would
take the goods, but since that was no part of the sel
ler's obligation it would not be a part of the contract.
Therefore, at the time when the contract was made, the
question whether the contract involved international
shipment provided an uncertain basis for the basic
rules on the applicability of the law.
6. The Working Group had also found practical diffi
culties with the alternative tests of the 1964 ULIS,
dealing with the place where the offer and acceptance
might be deemed to have been effected. The basic diffi
culty was that international contracts might develop
out of a series of international communications; that
made it difficult to locate the State in which the offer
and acceptance might be deemed to have occurred.
That test also injected uncertainty in the law and had
been rejected by both UNCITRAL Working Groups.
7. Another aspect of the rules of the 1964 ULIS on
scope of application had received the careful attention
of the Working Group on Sales, namely, the rule that
the 1964 Convention would govern sales transactions
even though they had no contact with any Contracting
State. For example, if the seller and the buyer were in
States A and B and the events connected with the sale
involved only those two States, neither of which had
ratified the Convention, and if litigation could be
brought in State C, a Contracting State, the 1964 ULIS
provided that State C could apply the Convention to
the transaction even though the latter related only to
non-contracting States A and B.
8. The Working Group had found that approach un
acceptable. Instead, it had provided that its rules would
apply either when the States of the seller and buyer
were both Contracting States or when the rules of
private international law led to the application of the
law of a Contracting State.
9. The UNCITRAL Working Group on Prescription,
in framing the rules on scope of application, had taken
account of the special function of rules on the subject.
That. function was to prevent litigation, particularly
trials of difficult issues of fact about the underlying
sales transactions at a time when the evidence about
that transaction was stale. For those reasons, the
Working Group had concluded that the rules on the
scope of the Convention should be as simple and clear
as possible, and should not require the litigation of
details of the underlying sales transactions.
10. While certain subsidiary and drafting issues had
been raised, the Committee might find it efficient to
defer consideration of those subsidiary matters until it
had reached a decision on the basic question, namely,
what international element of the sales transaction
would render applicable the rules of the Convention
on Prescription.

lSee Yearbook of the United Nations Commission on Inter
national Trade Law, vol. U: 1971 (United Nations publication,
Sales No.E.72.VA), p. 55.

11. Mr. KAMPIS (Hungary) suggested that article 2,
paragraph 1, and article 3 should be discussed to
gether, after which the rest of article 2 could be dis
cussed.
12. Mr. MICHIDA (Japan) said that, while he was
not absolutely opposed to that suggestion, he would
prefer to have the two texts discussed separately, since
they dealt essentially with different matters. At a later
stage, they could be discussed together.
13. Mr. GUEIROS (Brazil) supported the view of
the representative of Japan not only for the reason he
had given, but also because of the United Kingdom
proposal (A/CONF.63/C.1/L.12) to delete article 2
entirely.
14. Mr. ROGNLIEN (Norway) felt that article 2,
paragraph 1, should be considered together with ar
ticle 3, paragraph 1, since the Australian amendments
(A/CONF.63/C.l/L.1) would replace the former by
the latter.
15. The CHAIRMAN ruled that article 2 should be
taken up first, independently of article 3.
16. Mr. NYGH (Australia), introducing his amend
ments (A/CONF.63/C,1/L.1), said his delegation
took the view that the scope of the draft Convention
was too restrictive; the amendment would therefore
make the Convention universally applicable, so far as
the courts of Contracting States were concerned.
17. The aim was partly to encourage the growth of a
truly international law of international trade and to
obviate the need for businessmen to ascertain which
States were parties to the Convention at any given time.
The simplest procedure was to apply the Convention
to all countries, whether Contracting or non-contracting
States.
18. Another problem in common-law countries was
that the courts considered the laws of limitation-of
which several versions flourished in Australia-to be
rules of procedure. His delegation felt it was better to
apply a rule that had been internationally agreed upon
than rules adopted by seventeenth century England.
19. In his amendment, the previously separate pro
visions of article 2, paragraph 1, and article 3, para
graph 1, had been telescoped. Furthermore, article 3,
paragraph 2, would provide parties with a means of
opting out of the general rule of universality in arti
cle 3, paragraph 1.
20. The Norwegian subamendments (A/CONF.63/
C.l /L.28) were interesting, and. the differences with
respect to article 2 were merely matters of drafting
that could be left to the Drafting Committee.
21. Article 2, paragraph 2, of his amendment was
the proposed revised version of article 1, paragraph 2,
of ULIS. It dealt with a relatively minor situation that
could nevertheless arise, particularly in common-law
countries, where a local agent of an undisclosed prin
cipal acted between the two parties, neither of whom
had any notion that an overseas party was involved.
Furthermore, if consumer goods were to be included
within the scope of the Convention, the text proposed
by his delegation would be essential.
22. Paragraphs 3, 4 and 5 of article 2 were merely
existing paragraphs renumbered.
23. As to the United Kingdom proposal for the dele
tion of article 2, he considered that it had no merit.
With regard to the proposal by the Federal Republic
of Germany concerning article 3 (A/CONF.63/C.1/
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L.39), he fully endorsed the comments made by the
representative of Austria at the preceding meeting.
24. Mr. BELINFANTE (Netherlands) drew atten
tion to the comments submitted by his Government,
as reproduced in document A/CONF.63/6/Add.l ,
one of which was that the very convening of the Con
ference had been inopportune. His Government took
that view because the revision of ULIS was still in its
preliminary stages and the text might still undergo con
siderable modification. Furthermore, there was still
considerable doubt as to what constituted an interna
tional sale. The representative of Austria had outlined
three alternative definitions-the original ULIS defini
tion, the eventual revised ULIS definition and the defi
nition given in the draft Convention itself; in the view
of his delegation, however, all three definitions were
bad. In fact, the draft Convention as a whole was
thoroughly bad.
25. For ULIS to be applicable, the 1964 text laid
down two sets of conditions, only one of which was
that the parties must have their principal places of
business in different countries. The definition before
the Committee, however, was much too wide. As the
Australian delegation had pointed out, paragraph 4 of
the commentary on draft article 2 in document AI
CN.9/73 noted that one of the parties might not be
aware until later that the contract was international, as
in the case of a foreign undisclosed principal. That
violated the rule of private law that the conditions of
contract could not be changed simply by subsequent
disclosure; the other party to the contract could not
know beforehand who the principal was.
26. In the light of these considerations, he strongly
supported the United Kingdom amendment (A/
CONF.63/C.l/L.12) for the deletion of article 2. It
would indeed be desirable to have a definition but, as
he had said, every definition thus far proposed was
bad. If a new definition was to be adopted at some
future date within the context of the new ULIS, it
could then be inserted into the Convention on Prescrip
tion. Otherwise, the original ULIS definition could
be used.
27. Mr. GUEST (United Kingdom), explaining his
proposal for the deletion of article 2, agreed that the
proposal seemed irrational: how could the Convention
leave undefined the fundamental matter of a contract
of international sale of goods? States would then frame
their own definitions, and the desired uniformity of
law would consequently evaporate.
28. Yet there was some merit in his proposal. Firstly,
States that had ratified the 1964 Hague Convention
would find it extremely difficult to ratify a Convention
on Prescription which embodied a different definition
of a contract of international sale. On the other hand,
the ULIS definition-which many representatives con
sidered to have serious shortcomings-could not be
incorporated into the Convention on Prescription. It
could be argued that only a very small number of
States had ratified ULIS and that there was no reason
why the rest of the world should not proceed without
regard to the definition in that Law. The answer to that
was that it would be absurd to formulate a definition
that differed from the one which would ultimately
emerge when the final revised text of ULIS had been
completed. That process would require perhaps an
other two sessions of the UNCITRAL Working Group
on Sales, after which the final text would be considered
by UNCITRAL and then by a diplomatic conference.

During that process, the definition of a contract of
international sale of goods would no doubt undergo
fundamental changes. The definition that finally
emerged could then be incorporated into the Conven
tion on Prescription by means of a protocol; there
would consequently be uniformity between the two
Conventions. In any case, certain other conventions
relating to the international sale of goods also had no
definition of a contract of international sale. He ac
cordingly hoped that careful consideration would be
given to his proposal.
29. Mr. ROGNLIEN (Norway) felt that, if the
United .Kingdom proposal was adopted, no Govern
ment-not even the Government of the United King
dom-would take the trouble to ratify the Convention
until the new ULIS had been completed; that process
might take many years.
30. He fully agreed with the representative of Aus
tralia that the Convention should have universal scope
by being applicable to parties in different States,
whether Contracting or non-contracting States.
31. He supported the French proposal that, when a
State had ratified the original or revised ULIS, the
definition and scope applicable under the relevant text
of ULIS should also be applicable to the Convention
on Prescription; difficulties for those States would
thereby be obviated.
32. The problem was how to meet the needs of States
not parties to either the original or the revised ULIS.
The adoption of a definition that was more limited
than that of ULIS would mean that certain contracts
of international sale would be subject to ULIS but not
to the Convention on Prescription; that would be in
convenient for the parties concerned and, furthermore,
the courts would apply their own national rules on
prescription. That would be very inconvenient for any
party not situated in the State where proceedings were
brought, since he would risk coming under the do
mestic law of a foreign State. On the other hand, it
would not lead to the same difficulties if the definition
was to be a little broader than that in ULIS.
33. If the scope of the Convention was limited to
Contracting States, one might be forced to take ac
count of the rules of private international law; in that
case, where one party or both parties to the contract
were situated in non-contracting States, the Conven
tion should apply if private international law led to
the law of a Contracting State. That problem-the
conflict of laws-was greater in the field of prescription
than in any other branch of law. In order to avoid the
uncertainty of applying rules of conflict of laws, the
Convention should have a broad scope as proposed in
the Australian amendment.
34. The question of the undisclosed agent had been
taken into account in the Australian proposal for ar
ticle 2, paragraph 2, which accorded with the view of
the UNCITRAL Working Group on Sales.
35. If it was still desired-although he, for his part,
felt it to be unnecessary-to bring the definition into
line with that of the revised ULIS, when adopted, then
a revision conference could be convened, as the rep
resentative of France had suggested.
36. Mr. JENARD (Belgium), said he was inclined
to support the United Kingdom's point of view: it was
unwise to multiply definitions in international conven
tions. Such action would give rise to the very difficult
problem of the conflict of conventions.
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37. On the other hand, the omission of a definition
of a contract of international sale of goods from the
Convention would not be a serious matter. There were
already conventions on international sales that lacked
such a definition, yet that fact did not prevent their
ratification. Attempts to formulate a definition could
prolong the debate considerably. What was even more
serious, a poor definition might be adopted in haste.

38. The Australian amendment in document AI
CONF.63/C.l/L.l was much too far-reaching. If, for
example, a contract was drawn up between a German
seller and a French buyer and performed in Belgium
-assuming the latter to be the only country of the
three to have ratified the Convention-the rights of
both buyer and seller would be prescribed under Ger
man and French law, and also under Belgian domestic
law, but could be revived simply because the case
might be brought before a Belgian court.

39. It would be infinitely preferable to have no defini
tion for the time being but, instead, to adopt the new
UUS definition when it had been finalized. If the
United Kingdom proposal was not adopted, his delega
tion would submit a proposal for the adoption of the
definition contained in the 1964 UUS.

40. As to the scope of the Convention, he felt that it
should be restricted to parties who had their residences
or places of business in different Contracting States.

41. Mr. NJENGA (Kenya) said that the United
Kingdom amendment was unacceptable. The Confer
ence could not delete a vital definition simply because
it might conflict with the provisions of the 1964 UUS,
to which many States were parties. Nor could it be as
sumed in advance that the definition of the international
sales contract that would be embodied in the revised
version of ULIS would differ from that contained in
the Convention on Prescription. If a definition of the
contract was omitted, States might be reluctant to ratify
the Convention. The main concern of the Conference
should therefore be not to safeguard UUS, but to
adopt a definition relevant to a convention on pre
scription, on the understanding that the definition
could be amended by a protocol to the Convention at
a later stage.

42. His delegation viewed with sympathy the pro
posals made by the representative of Australia. It was
not, however, convinced of the need for the Australian
amendments to article 2, paragraphs 2 and 3, which
appeared to raise problems of interpretation, particu
larly with regard to the definition of the principal place
of business. The delegations of India and Kenya wished
to propose an amendment to article 2, paragraph 2,
designed to eliminate such problems of interpretation
by providing an objective criterion for defining the
principal place of business. Paragraph 2 would read:

"Where a party to a contract of sale has places of
business in more than one State, his place of busi
ness for the purposes of paragraph 1 of this article
and of article 3 shall be that place of business which
has the closest relationship to the contract and its
performance, having regard to the circumstances
known to or contemplated by the parties at the time
of the conclusion of the contract."

43. Mr. DIAZ BRAVO (Mexico) said that he would
have preferred the Convention on Prescription to form
a chapter of the revised UUS. As things stood, it ap
peared likely that the two instruments would not be

ratified by the same States in all cases and might well
be divorced from each other in. practice. Seen in that
light, the United Kingdom amendment was consistent
with the notion that both instruments should be ratified
by the same countries. For that reason, he agreed
with the representative of the United Kingdom that the
revised ULIS and the Convention on Prescription
should contain the same definition of the international
sales contract.
44. Mr. NYGH (Australia), referring to the remarks
made by the representative of Kenya, said that his
delegation was conscious of the difficulties of interpre
tation to which its amended version of article 2, para
graph 3, might give rise. Since there appeared to be
no major difference between himself and the repre
sentative of Kenya with regard to the underlying prin
ciple of that paragraph, he suggested that both the
Australian amendment and that submitted by India
and Kenya should be referred to the Drafting Com
mittee for further action.
45. It appeared that the Committee had reached a
decisive stage in its work and was now faced with the
choice of either proceeding autonomously with the
preparation of a convention or postponing the issue
of a definition of the international sales contract,
pending the final revision of UUS.

46. Mr. HERBER (Federal Republic of Germany)
felt that the Committee should turn its attention to the
more general question of the sphere of application of
the Convention, leaving aside for the moment the defi
nition of the international sales contract. The Conven
tion was obviously meant to be an adjunct to ULIS,
the revision of which had unfortunately not yet been
completed. That was no reason to suspend the present
Conference, but it should be borne in mind that, with
few exceptions, the Convention on Prescription would
probably be ratified by the same States which accepted
UUS.
47. UNCITRAL was engaged in the task of con
structing a uniform body of law on international sales.
Any major difference of scope between the various in
struments on the subject would jeopardize that task.
The United Kingdom amendment was too radical and
would result in States being left free to determine their
own definition of the contract in accordance with na
tional law. It was desirable that the Convention should
contain a definition as close as possible to that which
would be embodied in the revised version of UUS,
but it was impossible to foresee what the latter defini
tion would be. The French amendment (A/CONF.63/
C.I/L.38) represented an approach to the problem,
in so far as it would enable States parties to the 1964
Convention or any revision thereof to comply with its
provisions, while States not parties to that instrument
would apply a specific definition embodied in the Con
vention on Prescription.
48. His own delegation's proposal for a new article 33
bis (A/CONF.63/C.I/L.23) was perhaps more flexi
ble than the French amendment, since it would enable
any State which was a party to the 1964 Convention
on Sales or any future convention on the same subject
to declare, by means of a reservation, that it would
apply the provisions of the Convention on Prescrip
tion exclusively to rights arising from contracts gov
erned by the 1964 Convention or any revision thereof.
He felt that such an amendment was the only practical
way to deal with the problem at the current stage.
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49. As a substantive instrument, the Convention on 56. Mr. LOEWE (Austria) endorsed the remarks
Prescription should contain some definition of the ex- made by the representative of the United States. The
tent to which it was applicable. He agreed with those absence of a definition of a contract of international
members who opposed the principle of universality and sale would make it impossible for States parties to de-
felt that the Convention should be applicable solely to termine what contracts were covered by the Conven-
Contracting States. He also agreed with the representa- tion,thus rendering it inoperative.
tive of Kenya that a clearer definition of the principal 57. At the same time, he sympathized with the posi-
place of business was required. tion of those States which were parties to the 1964
50. Mr. GOKHALE (India) said he trusted that Hague Convention on Sales or would become parties
members would find acceptable the amendment pro- to the revised ULIS and which felt that the scope of the
posed by his delegation and that of Kenya, the purpose Convention on Prescription should be in conformity
of which was to simplify the procedure for determining with that of ULIS. It was preferable to retain a defini-
the principal place of business of a party to the contract tion of the international sales contract, subject to pos-
of sale. sible revision at a later stage to bring it into line with

the revised ULIS.51. Mr. KRISPIS (Greece) associated himself with
those members who felt that the Conference was pre- 58. Mr. SAM (Ghana) endorsed the remarks made
mature. The Convention on Prescription should be by the representatives of the United States and Austria.
modelled on the revision of the 1964 ULIS. For the His delegation could support the amendment proposed
reasons stated by the United Kingdom representative, by the representatives of India and Kenya, which, to-
he felt that article 2 should be deleted. gether with the Australian and United States amend-

ments, should be referred to the Drafting Committee
52. The terms of article 2, paragraph 2, of the for further action as appropriate.
Australian amendment were excessively complicated. 59. Mr. GUEIROS (Brazil) also endorsed the re-
In the event of legal proceedings, a judge would be
placed in the invidious position of having to determine marks made by the representative of the United States.
whether or not it appeared from the contract or from The deletion of article 2 would lead to a chaotic situ-
any dealings between the parties that they had their ation in which individual States could adopt their own
places of business in different States. Paragraph 3 of definition of an international sales contract. He could
the amendment would create uncertainty concerning accept the United States amendment to article 2, para-
the rules applicable to prescription, since in many cases graph 1 (A/CONF.63/C.1/L.15), except for the in-
it would be difficult to discover whether a place of sertion of the word "Contracting" before "States".
business other than the principal place of business 60. Mr. GONDRA (Spain) said that, in order to re-
had a closer relationship to the contract and its per- solve the chaotic situation referred to by the United
formance. States representative, the Committee should adopt a

definition as close as possible to that which had been
53. In the interest of simplification, a contract of in- elaborated thus far by the UNCITRAL Working
ternational sale should be defined as any contract Group engaged in revising ULIS. The absence of a
which contained an international element. He could definition of an international sales contract in a con-
not support the French amendment; it would be un- vention containing substantive rules would be unac-
precedented for a convention to contain a reservation ceptable.
clause referring to a future convention. 61. The best way to solve the problem for States
54. Mrs. KOH (Singapore) noted that most mem- which were parties to the 1964 Hague Convention or
bers appeared to feel that the Convention on Prescrip- would become parties to the revised version of ULIS
tion and ULIS should contain a uniform definition of was to provide for the possibility of reservations by
an international sales contract. The amendments pro- way of derogation from articles 2 to 4 of the Conven-
posed by the representatives of Kenya and the Federal tion on Prescription, as proposed by the representative
Republic of Germany seemed to present a workable of the Federal Republic of Germany (A/CONF.63/
compromise solution to the problem of achieving such C.1/L.23).
uniformity. 62. Mr. MUSEUX (France) said that the diversity
55. Mr. SMIT (United States of America) said that of views expressed thus far in debate showed that it
the United Kingdom amendment was unacceptable. The was impossible to devise a uniform definition that
deletion of article 2 would create a chaotic situation would be acceptable to all countries. A definition
in which judges, confronted with the absence of a defi- adopted with majority support would not provide a
nition of a sales contract, would be compelled to define satisfactory solution. The construction of a compre-
the contract by reference to national law. Consequently, hensive body of law on international sales was an on-
definitions would vary from country to country and going task; the history of that task-begun in 1930-
there would be no uniformity. There was no reason showed that rules on prescription could not be isolated
why the Convention should not contain a definition from uniform rules governing international sales in
different from that embodied in ULIS, since the two general.
instruments dealt with different problems. Nor was 63. The main concem should be to ensure that the
there any apparent reason why the present Conference courts applied a uniform definition of the sales con-
should be less qualified than the future drafters of a tract, since in many countries rules concerning prescrip-
revised ULIS to devise an adequate definition. In any tion formed part of the applicable law on sales. That
case, a future diplomatic conference could take account was the purpose of his delegation's amendment
of the definition adopted at the present Conference with (A/CONF.63/C.1/L.38). It was not a perfect solu-
a view to achieving uniformity. He urged members not tion to the problem, but it would at least ensure uni-
to abdicate their functions by leaving the question in formity of definition at the national if not the interna-
abeyance pending the final revision of ULIS. tional level.
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64. The lack of a reservation clause in his delega
tion's amendment was due to a difference of perspec
tive. It must be kept in mind that the drafting of a
Convention on Prescription was only part of a much
wider task and that the Convention should not, there
fore, have its own separate definition. The definition
must be the same as that used in the general interna
tional instruments covering sales. Some countries had
already ratified the 1964 Hague Convention, and thus
had a definition of international sales. When the re
vised version of ULIS on which UNCITRAL was
working came into force in a few years' time, the defi
nition contained in it would be valid. If the Conven
tion on Prescription was seen as part of a larger whole,
there would be no need for an additional protocol in
the future. Nevertheless, until more countries ratified
the 1964 Convention or the revised ULIS came into
force, a definition was necessary, although his delega
tion was quite open-minded as to the form it should
take.
65. Mr. MICHIDA (Japan) said his delegation felt
that it was desirable to have a definition in the Con
vention that would not conflict with ULIS. Neverthe
less, it must be borne in mind that the UNCITRAL
Working Group on Sales had been reviewing the ULIS
definition of an international sale and had produced a
new version. His delegation was in favour of the uni
fication of definitions, in accordance with the General
Assembly resolution 2205 (XXI) establishing
UNCITRAL, and felt that the Committee should
leave as much room as possible for future harmoniza
tion and eventually a single definition.
66. The deletion of article 2 would leave too much
room for countries to define an international sale and
would lead to a variety of definitions. The convening
of a diplomatic conference to draw up an additional
protocol would entail the risk that the parties to the
protocol might not be the same as the parties to the
Convention on Prescription. The result would again
be a lack of uniformity.
67. He supported the statement made by the repre
sentative of the United States and, with a view to en
suring maximum room for future harmonization and
a possible single definition, was also inclined to sup
port the proposal by the Federal Republic of Germany
(A/CONF.63/C.l!L.23), which would allow States
to contract out of applying articles 2 to 4 of the Con
vention on Prescription.
68. His delegation found it difficult to accept arti
cle 2, paragraph 2, of the Australian proposal
(A/CONF.63/C.l!L.l), for three reasons. Firstly, al
though the new paragraph appeared to have been taken
from the provisional revised text of article 1, para
graph 2, of ULIS, the latter had been left in square
brackets and had therefore not been the subject of a
final decision by the Working Group on Sales. There
was therefore a risk that the Working Group would
change the definition and that there would be a conflict
between the definition in the Convention on Prescrip
tion and that contained in the new ULIS. Secondly,
at the time when the draft Convention on Prescription
was being drawn up, the Working Group on Prescrip
tion, of which Japan was a member, had rejected the
new ULIS definition placed in square brackets by the
Working Group on Sales. The Working Group on
Prescription had felt that the sales law should promptly
indicate whether that law itself or domestic law should
apply in particular cases. Since the prescription usually

involved longer time-limits, the Working Group on
Prescription had felt that the provision of the ULIS
definition was less necessary. His delegation supported
that view. Thirdly, the retention of the Australian defi
nition would place an unnecessary burden on judges.

69. With reference to the proposal by India and
Kenya, he pointed out that the existing text had been
taken from the proposed new text of ULIS. The Work
ing Group had spent a great deal of time on it and
had approved it after a series of discussions. Although
his delegation was taking no particular stand on ar
ticle 2, paragraph 2, he hoped that the Drafting Com
mittee would consider the proposals carefully and pro
duce a reasonable text.

70. Mr. SMIT (United States of America) explained,
in reply to the question raised by the representative
of Brazil, that the purpose of the United States amend
ment (A/CONF.63/C.l/L.15) was to clarify the text.
It did not change the substance of article 2, paragraph 1.
71. Article 1 of the draft Convention defined its
scope, article 2 was intended to define an international
sale, and article 3 dealt with the exclusion of private
law. It was therefore better that article 2, paragraph 1,
should define an international sale in such a way as to
reflect the sense of the Convention-in other words, as
a sale only between a buyer and a seller in different
Contracting States.
72. Mr. KNUTSSON (Sweden) said the Committee's
debate showed that it had been a mistake to choose to
discuss the draft Convention on Prescription while the
new ULIS was still under consideration.

73. Although he had been impressed by the United
Kingdom argument in favour of deleting article 2, he
had been more impressed by the arguments of delega
tions that considered a definition necessary. He found
the definition given in article 2 quite satisfactory. To
accommodate States that had ratified or would ratify
ULIS, the Convention on Prescription could be drafted
so as to avoid any formal definition of an international
sale. States that had already ratified ULIS could be
satisfied by the inclusion of provisions such as those
proposed by France and the Federal Republic of Ger
many. Of the two, he preferred the Federal Republic
of Germany's version.
74. While he agreed with the definition contained in
article 2, paragraph 1" he felt that the other paragraphs
of the article should be deleted so as not to prejudice
the work being done on ULIS. If they were to be
retained, they should remain unchanged. He could not
agree with the amendment to article 2, paragraph 2,
proposed by India and Kenya.
75. Mr. ZULETA (Colombia) said that he shared
the concern of the representative of Kenya with regard
to States that were not bound by a definition of rnter
national sale. He also appreciated the difficultiescaused
by having several definitions, and could therefore un
derstand the misgiving expressed by the United King
dom representative, although he could not agree with
the United Kingdom's solution. He preferred the ap
proach proposed by Austria and France, whereby the
definition in article 2 would become a subsidiary rule
for States that did not have a better definition of inter
national sale.
76. Mr. STALEV (Bulgaria) suggested that state
ments should be limited to five minutes in accordance
with rule 23 of the rules of procedure.
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77. The CHAIRMAN felt that it would be premature
to impose a time-limit.
78. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said there were three definitions of inter
national sale in existence; they appeared in the 1964
ULIS, the draft revision of ULIS and the draft Con
vention on Prescription. Although the proposal to omit
the definition from the Convention could not be dis
regarded, the absence of a definition might make it
difficult for some countries to ratify or accede to the
Convention. In view of the concern that had been
expressed for States parties to the 1964 ULIS and for
those interested in becoming parties to the revised
ULIS, he asked whether the Committee might consider
accepting a provision that would allow those States to
make a reservation or declaration, when ratifying the
Convention on Prescription, to the effect that in rela
tions among themselves they would apply the Conven...
tion on Prescription only to contracts for the interna
tional sale of goods which came within the scope of that
Convention in accordance with ULIS. Such a provision
would limit the application of the Convention only in
relations between States that were parties to the other
international instrument governing the international sale
of goods. He was not making a formal proposal, and his
delegation could support the existing definition if others
found it satisfactory.
79. Mr. JEMIYO (Nigeria) said that the omission of
a definition might cause difficultes for States that were
not parties to ULIS. His delegation was in favour of
retaining article 2 with the amendments submitted by
the United States, and by [India and Kenya. He could
not agree with the proposals by France and the Federal
Republic of Germany.
80. Mr. ROGNLIEN (Norway) asked whether the
provision suggested by the Soviet representative was
not the same as the amendment submitted by the Fed
eral Republic of Germany. If it was. the Committee
would require only one version.
81. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that his suggestion was not the same
as the proposal of the Federal Republic of Germany.
In response to a request by the Chairman, he agreed
to submit it as a proposal in writing.
82. Mr. KOPAC (Czechoslovakia) suggested that it
might be useful, in view of the different ideas that had
been raised in the discussion, to establish a small work
ing group, in accordance with rule 46 of the rules of
procedure, to discuss the various proposals concerning
article 2. The group should include the representative
of the Soviet Union.
83. Mr. JENARD (Belgium) said it would be better
to have the text of the Soviet proposal in writing before
setting up a working group to discuss article 2.
84. Mr. HERBER (Federal Republic of Germany)
agreed with the representative of Belgium. He appre
ciated the compromise solution offered by the Soviet

Union. but was not sure whether it would solve the
problem. His own delegation's proposal had been in
tended not to preserve the legal position of other
conventions, but to enable States that ratified more than
One international instrument on the sale of goods to
apply a single rule in their domestic law.
85. Mr. SAM (Ghana) said that the establishment of
a working group might impede the Committee's work.
He suggested that the Committee should wait until the
Soviet proposal appeared in writing; after it had been
discussed, the Drafting Committee might set up a small
working group.
86. Mr. GUEIROS (Brazil) pointed out that the first
three articles indicated when the Convention would
apply, while the next three indicated when it would
not. Consequently, he did not see how the Drafting
Committee could meet until all six articles had been
discussed.
87. Mr. KRISPIS (Greece) pointed out that the
proposal to establish a working group presupposed the
rejection of the United Kingdom proposal to delete
article 2.
88. Mr. GUEST (United Kingdom) proposed that
the Drafting Committee should meet on the following
day to discuss the election of its officers. It would be
helpful if the First Committee could give the Drafting
Committee something definite to work on over the
weekend.
89. The CHAIRMAN invited the Committee to vote
on the United Kingdom proposal that the Drafting
Committee should meet on Friday, 24 May.

The United Kingdom proposal was adopted by 18
votes to 1.
90. The CHAIRMAN announced that the Drafting
Committee would meet at 5 p.m. on Friday, 24 May.
91. Mr. HONNOLD (Chief, International Trade
Law Branch) said he wished to inform the Committee
of a procedure that would be possible under United
Nations practice, should the definition of international
sale used in the revised ULIS differ from that adopted
in the Convention on Prescription. At the time of con
vening a conference to complete the work on ULIS,
the General Assembly might authorize that conference
to prepare a protocol for States that had ratified the
Convention on Prescription, so as to bring the latter
into line with the new ULIS. Such authorization would
not add significantly to the burden on the ULIS con
ference because, if the conference adopted a definition
differe~t from that used in the Convention on Prescrip
tion, the new definition could be included in the pro
tocol. The information he had given was not intended
to be a substitute for provisions allowing reservations
to be applied during the interim period, but. i~ .might
help to alleviate the concern over the feasibility of
bringing the two instruments in line with each other.

The meeting rose at 6.05 p.m.
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6th meeting

Friday, 24 May 1974, at 10.10 a.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.6

Other business

1. Mr. WATI'LES (Executive Secretary of the Con
ference), raising the matter of document distribution,
informed the Committee that the latest documents
issued would in future be circulated in the conference
room before a meeting. In addition, he pointed out that
the missions of Member States received the full set of
documents only when they had previously so requested.
The Secretariat would do its best to ensure that delega
tions had all the necessary documentation available for
their work.

2. Mr. BELINFANTE (Netherlands) said that, in a
conference such as that now taking place, delegations
must receive all the amendments 'as soon as possible,
particularly when they intended to submit changes to
the draft text.

3. Mr. LOEWE (Austria) said that his delegation,
in a desire to ensure the proper conduct of work and
orderly debate, proposed that the Committee should
discuss only one amendment or related group of amend
ments at a time. It also proposed that at the end of
the discussion on each article, the Chair should set
up an informal negotiating group from among the rep
resentatives who had taken part in the debate, in order
that they might seek a compromise which would be
submitted to the Committee.

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/C.l/L.l,
L.12, L.15, L.20, L.22 to 28, L.34 to 36, L.38)
( continued)

Article 1 (concluded)
4. The CHAIRMAN recalled that the debate on the
Indian amendment (A/CONF.63/C.l/L.27) was
closed and that the Committee had only to take a deci
sion on the text.

5. Mr. GOKHALE (India) said that he would like
to allay rthe fears expressed by some delegations that
the proposed amendment might be prejudicial to the
adjudication of public contracts. The amendment did
not affect the application of the Convention to contracts
concluded with public institutions or establishments
other than the government itself. The municipal law of
some countries did provide a different, a larger pre
scription period for the government. In some cases
contracts were entered through public agencies but in
some cases government also entered into contract
directly.

6. Mr. GUEIROS (Brazil) said that his delegation
opposed the Indian amendment because it introduced
into the draft a reference to regulations which applied
only in certain countries.

7. The CHAIRMAN said that it was his understand
ing that the Indian amendment was not acceptable to
the majority of delegations. If rthat was indeed the

feeling of the Committee, he would take it that the
proposal of the Indian delegation was rejected.

It was so decided.

8. The CHAIRMAN recalled 'that the Kenyan amend
ment (A/CONF.63/C.l/L.26) was submitted for de
cision by the Committee without the words "under its
national law", which the representative of Kenya had
agreed to delete.
9. Mr. MUSEUX (France), supported by Mr. GUEI
ROS (Brazil), requested that a separate vote should
be taken on the expression "in its own name", in ac
cordance with rule 39 of the rules of procedure.
10. The CHAIRMAN said if he heard no objection,
he would take it that the motion for division made by
the representative of France had been carried.

It was so decided.

At the request of the representatives of Austria and
France, a vote was first taken on the expression "in its
own name",

The expression "in its own name" was rejected by
20 votes to 4.

The Kenyan amendment, as thus amended, was
adopted by 12 votes to 11.

Article 2 (continued)

11. The CHAIRMAN recalled that three points of
view had been expressed during the discussion on
article 2. According to the first, the article should be
simply deleted. According to the others, there were
grounds for retaining a definition. Some delegations
were ready to accept that which currently appeared in
the draft, but others would like to safeguard the in
terests of States which had acceded to the 1964 Uniform
Law on the International Sale of Goods (ULIS) or
which might accede to the future convention that
UNCITRAL was in the process of elaborating, either
by entering reservations to that effect, as proposed by
the Federal Republic of Germany (A CONF.63/C.l/
L.23), or by amending the present text of article 2,
as proposed by France (A/CONF.63/C.l/L.38). In
addition,an informal working paper in a similar vein
had been submitted to the Committee by the delegations
of the Soviet Union and Hungary.
12. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that the text which his delegation had
informally submitted to the Committee was an attempt
at compromise. His delegation considered that the pro
posals of France and the Federal Republic of Germany
were not acceptable to the extent that they would
authorize a State party not to apply the provisions of
the Convention in respect of a State which was also
a party to the Convention. The text proposed by the
USSR and Hungary allowed for the possibility of
reservations under which States which had acceded to
the ULIS. or which might accede to any new conven
tion, could apply the definition of the said conventions
among themselves. He wished to point out that that
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was a compromise solution on which his delegation
would not insist.
13. Mr. GUEST (United Kingdom) recalled that the
representative of Czechoslovakia had the day before
proposed the setting-up of a small working group to
discuss matters relating to article 2. Since there seemed
to be no insurmountable differences between the pro
posals of the USSR, the Federal Republic of Germany
and France, the representatives of those three coun
tries, together with one or two representatives interested
in the matter, might usefully meet to draw up a joint
text for submission to the Committee.
14. Mr. GUEIROS (Brazil) thought that the text sub
mitted by the USSR and Hungary was well worth con
sidering, but that the Committee should first take a
decision on paragraph 1 of article 2.
15. Mr. SUMULONG (Philippines) said that, since
the draft applied exclusively to contracts of interna
tional sale of goods, it must of necessity include a
definition of international sale. <It was worth considering,
however, whether such a definition should be drawn up
at the current stage of work, for incorporation in the
Convention on Prescription, or whether it was prefer
able to wait until the revision of the ULIS was com
pleted, the new text of which would doubtless include
a general and to some extent definitive definition of the
international sale of goods.
16. In the opinion of his delegation, the substance
of a definition of international sale of goods was of
crucial importance, since the success of the Convention
in business circles, in particular in the Philippines,
would depend on the substance and clarity of such a
definition. It was to be noted that in article 1 of the
1964 Hague Convention many criteria were applied to
define the international sale of goods (for example,
the place of business of the parties, the place of de
livery, of payment, of the offer of the acceptance,
etc.). The draft submitted by UNCITRAL (AI
CONF. 6314), on the other hand, used only the criterion
of the respective places of business of the buyer and
seller, which seemed singularly inadequate.
17. His delegation thought it would be equally diffi
cult to make a draft convention acceptable to his Gov
ernment that did not include a definition of the contract
for the international sale of goods as one which in
cluded the definition given in article 2, paragraph 1,
of the UNCITRAL draft.
18. Mr. KRUSE (Denmark) said that it would be
many years before the definitions in the various con
ventions relating to international sale could be brought
into line, since the revision of the ULIS would not be
completed before 1978 or 1979. In the intervening
period, States could adopt, in the draft Convention, the
principle that States which had acceded to the ULIS
could rely on the definition of the contract of sale
which appeared therein until such time as it became
possible to draw up a uniform definition. If the Com
mittee accepted that point of view, it could leave it
to the Drafting Committee to draw up a satisfactory
text. The Drafting Committee could then be guided
by the joint Soviet and Hungarian proposal, which
seemed to offer a possible compromise although it might
give rise to considerable difficulties, and by the amend
ments of the delegation of France (A/CONF.63/C.1/
L.38) and the delegation of the Federal Republic of
Germany (A/CONF.63/C.1/L.23), which seemed
quite acceptable.

19. Mr. LOEWE (Austria) shared the views of the
representative of Brazil regarding the need to treat the
problem raised by article 2 as two separate questions.
It was first a matter of deciding whether the draft
should include a definition of the contract of interna
tional sale of goods and, if so, of then elaborating such
a definition; once the definition had been drawn up,
it would then have to be determined whether and in
what conditions States parties might depart from such
a definition and apply instead the definition given in
the initial or the future version of the ULIS.
20. Mr. HARTNELL (Australia) stressed that the
large number of definitions could give rise to consider
able confusion. He suggested that the Committee should
formulate a definition of a contract of international sale
of goods specifically for the draft Convention on Pre
scription (Limitation) and rule out the possibility of
reservations being expressed. Subsequently, when the
revised text of ULIS had been adopted by a diplomatic
conference in 1978 or 1979, it would always be pos
sible to review the definition incorporated in the Con
vention on Prescription (Limitation) with a view, if
necessary, to bringing it into line with the new text.
21. Mr. FRANTA (Federal Republic of Germany)
welcomed the solution proposed by the Hungarian and
Soviet delegations, although with certain reservations.
He also stressed the advantages of the suggestion made
by the United Kingdom representative that a working
group should be set up to try to reconcile the various
points of view on the question. His delegation disagreed
with the Austrian delegation and felt that it would be
preferable not to take a decision on the United King
dom proposal to delete article 2 (A/CONF.63/C.11
L.12) until the outcome of the consultations within the
working group was known, since it was quite probable
that the working group would find a satisfactory com
promise solution.
22. Mr. GONDRA (Spain) said he was pleased to
note that the Committee's deliberations were following
the course which he had suggested. Although he felt
that ,the logical order of discussion seemed to be that
proposed by the Austrian delegation, he nevertheless
recognized the merits of the argument put forward by
the representative of the Federal Republic of Ger
many. Consequently, the Committee should perhaps
first decide whether the draft Convention should con
tain a definition of a contract of international sale of
goods, and then consider whether the uniformity of the
definitions given in the various relevant conventions
should be preserved, before finally, depending on the
decisions reached on those questions, proceeding to
draft a definition specifically for the draft Convention
on Prescription (Limitation).
23. Mr. SAM (Ghana) said that, like the Austrian
delegation, he felt that the Convention should include
its own definition of a contract of international sale of
goods. His delegation was, however, opposed to any
possibility of reservations. The Committee should,
moreover, decide on that point before considering the
United Kingdom proposal. The possibility of establish
ing 'a definition differing from that which might be in
cluded in the new text of ULIS should not deter the
Committee.
24. Mr. STALEV (Bulgaria) said that he felt that
the Committee could appoint a working group, as the
United Kingdom delegation had proposed, and com
plete its consideration of article 2 when it had received
the group's report.
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25. Mr. JEMIYO (Nigeria) agreed that the draft
Convention should include its own definition of a con
tract of international sale of goods and said that he
was opposed to the possibility of any reservations on
that point. Consequently, he could not support the
amendments submitted by France (AICONF.63/C.11
L.38) and the Federal Republic of Germany (AI
CONF.63/C.1/L.23), or the text suggested by the
USSR and Hungary.
26. The CHAIRMAN invited the Committee to de
cide on the United Kingdom amendment (AI
CONF.63/C.1/L.12) that article 2 should simply be
deleted.
27. Mr. JENARD (Belgium) said that his delega
tion, while preferring that no definition of a contract
of international sale of goods should be included in
the draft Convention, felt, like a number of other del
egations, that the Committee should follow the sug
gestion made by the representative of the Federal Re
public of Germany and delay its decision on the United
Kingdom amendment (AICONF.63/C.1/L.12) so
that the working group already referred to could be set
up and given an opportunity to propose a solution
which might perhaps alter the views of a number of
delegations.
28. The CHAIRMAN invited the Committee to de
cide whether it should vote first on the amendment of
the United Kingdom delegation (AICONF.63/C.11
L.12).
29. Mr. KRISPIS (Greece), Mr. HARTNELL
(Aus~ralia) and Mr. ~USE (Denmark) expressed
the WIsh that the Committee should first decide on the
amendment of the United Kingdom delegation (AI
CONF.63/C.1/L.12).

The Committee decided by 17 votes to 15 to vote
first on the amendment proposed by the United King
dom delegation (A/CONF.63/C.1/L.12).

The amendment of the United Kingdom was rejected
by 28 votes to 9.

30. The CHAIRMAN invited the Committee to vote
on th~ question of whether 'a working group should be
established for the purpose of suggesting a final posi
tion with regard to a definition of a contract of inter
national sale of goods specifically for the Convention
on Prescription (Limitation).

The Committee decided by 30 votes to 1 to establish
such a working group.

31. Mr. ROGNLIEN (Norway) said he hoped that
the Committee would clearly define the working group's
terms of reference. Its task should be simply to en
deavour to reconcile the amendments to article 2.
32. Mr. LOEWE (Austria) said he felt that the
task of the working group should be twofold: to en
deavour to formulate a definition of a contract of
international sale of goods which would meet the
requirements of the Convention on Prescription
(Limitation) and to propose a solution concerning the
possibility of States parties expressing reservations
which would permit them to refer to other definitions
given in existing or future instruments. His delegation
reserved the right to express its views on the latter
point at a later stage.
33. Mr. KRISPIS (Greece) thought that the working
group should be given very broad terms of reference
and should be able, if necessary, to make additions to
the text of the draft itself.

34. Mr. GONDRA (Spain) said he felt that, before
proceeding further, the Committee should reach a
decision on the possibility of reservations being ex
pressed and on the relationship which would exist
between the definition of a contract of international
sale of goods set out in the Convention on Prescription
(Limitation) and the definitions which were, or would
be, given in other instruments.
35. Mr. FRANTA (Federal Republic of Germany)
pointed out that, if the working group was asked to
carry out the first task referred to by the representative
of Austria, it would necessarily have to consider
articles 2, 3 and 4 of the draft Convention, which
would complicate its work excessively. It would be
preferable therefore, simply to ask it to try to find a
solution with regard to the relationship between the
definition of a contract of international sale of goods
which would be included in the Convention, and the
definitions in the 1964 ULIS and the revised ULIS.
36. Mr. KRUSE (Denmark), supported by
Mr. HARTNELL (Australia), said that the working
group should first of all seek a compromise solution
on the controversial question of the possibility of
reservations being expressed. Since it was possible that
there would be a divergence of views, the group should
be able to suggest various formulas to the Committee,
which would decide the question by a vote.
37. Mr. GUEST (United Kingdom) said he felt
that two problems 'arose. Firstly, there was the' problem
of the definition of a contract of international sale of
goods, which could be expected to give rise to a con
siderable number of amendments. It would seem logical
to leave consideration of the question to the First Com
mittee and to the Drafting Committee.
38. Secondly, there was the problem of the relation
ship between the definition of a contract of international
sale which might be incorporated in the draft Con
vention on Prescription (Limitaton) and the definitions
of a contract of international sale which were, or would
be, given in instruments relating to the international
sale of goods. If the working group was asked to con
sider only the latter question, its terms of reference
could be formulated quite simply and the number of
its members could be limited.
39. Mr. BELINFANTE (Netherlands) associated
himself with the remarks of the representatives of the
Federal Republic of Germany and the United Kingdom
in favour of the working group being given a limited
mandate.
40. Mr. LOEWE (Austria) said that he could not
agree with the views expressed by the representative
of the Federal Republic of Germany. Either the possi
bility of derogation in favour of another convention
applied' only to the definition of a contract of interna
tional sale, in which case the Committee must establish
its own definition of such a contract before considering
the possibilities of derogation from it, or the possibility
of derogation related to the whole field of application
of the Convention and not simply to the definition of
a contract of international sale of goods, in which
case the establishment of a working group would be
premature since the possibility of expressing reserva
tions could not usefully be considered before the
Committee had discussed articles 2, 3 and 4 in their
entirety.
41. Mr. ROGNLIEN (Norway) supported the
United Kingdom proposal that only 'a limited mandate
should be given to the working group. There were prac-
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tical reasons which militated in favour of that solution;
the working group should be asked only to determine
the relationship existing between the definition of a
contract of international sale and other definitions,
and the definition itself should be elaborated by the
Committee.
42. Mr. MUSEUX (France) endorsed the observa
tions of the representatives of Norway, the Federal
Republic of Germany and the United Kingdom.
43. Mr. AL-QAYSI (Iraq) said that he was discon
certed by the direction which the discussion had taken:
his delegation could not see how the representative of
France could support the proposals of Norway and the
United Kingdom, to the effect that the working group
should be given a .limited mandate, and the proposal
of the Federal Republic of Germany, to the effect that
it should be given a broader mandate.
44. In rejecting the amendment proposed by the
United Kingdom delegation, the Committee had de
cided, in his view, to consider article 2 as it appeared
in the draft Convention. It would therefore seem
rational for the working group to be given only the
task of determining the relationship which existed be
tween the proposed text in the draft Convention and
the text given in existing or future conventions.
45. The CHAIRMAN noted that two viewpoints had
emerged: some representatives felt that the working
group should have the task of working out a definition
of a contract of international sale specifically for the
draft Convention on Prescription (Limitation), whilst
others considered that the working group should have
a more limited mandate and should merely study the
relationship between the draft Convention and other
existing or future instruments.
46. Mr. JENARD (Belgium) agreed that the work
ing group could be given a limited mandate, but con
sidered that, in view of the complexity of the problem,
it would be desirable to extend the mandate subse
quently, when the Committee had finished its considera
tion of the definition itself.
47. Mr. MICHIDA (Japan), supporting the com
ments made by the representatives of Iraq, Norway
and the United Kingdom, suggested that the Com
mittee should continue its consideration of the defini
tion of a contract of international sale.
48. Mr. AL-QAYSI (Iraq) stressed that the working
group should limit its activities to the consideration of
the question of the relationship which might exist be
tween the draft Convention under consideration and
other existing or future conventions.
49. Mr. DIAZ BRAVO (Mexico) said he was glad
that he had voted against the establishment of the
working group, but, as the Committee had decided
otherwise, his delegation, with regard to the mandate
of the working group, supported the proposal of the
Iraqi representative that the group should prepare a
text dealing only with the relationship existing between
the draft Convention and other instruments.
50. The CHAIRMAN put to the vote the two pro
posals, the first being to give the working group a
limited mandate, with only one question to consider
-that of the relationship existing between the draft
Convention and other conventions-and the second
being to give the working group a broader mandate
and to ask it also to seek to define a contract of inter
national sale.

The proposal to give the working group a limited
mandate was adopted by 30 votes to 5.
51. Mr. ROGNLIEN (Norway) proposed that the
Chairman should appoint the representatives who
would form part of the working group, so as to shorten
the discussion.
52. Mr. GUEST (United Kingdom) suggested that
the working group should be composed of the repre
sentatives of France, the Federal Republic of Germany
and the USSR, and of any other representatives who
were interested in the question.

53. Mr. GUEIROS (Brazil) felt that the representa
tive of Japan should be a member of the working group.

54. Mr. MICHIDA (Japan) said that his delega
tion would be happy to participate in the activities of
the working group.
55. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that he would like the Hungarian dele
gation, which had eo-sponsored his amendment, to be
a member of the working group.

56. The CHAIRMAN said that the request of the
representative of the Soviet Union would be taken into
account.

57. Mr. LOEWE (Austria) said that he wished to
make some remarks concerning the proposals before
the Committee on the subject of the relationship be
tween the draft Convention and other conventions. It
seemed to his delegation that those proposals could be
divided into three categories.

58. The first category included the most far-reaching
proposal, namely, that submitted by France. That pro
posal, according to which the definition of a contract
of international sale should, in the case of countries
that were parties to other conventions, be automatically
governed by those conventions, was not acceptable to
his delegation. In the second category was the proposal
which was the least far-reaching, that of the Soviet
Union and Hungary. His delegation had no objection
of principle to that proposal, which would allow States
parties to another convention to apply another defini
tion, by formulating reservations.

59. The proposal of the Federal Republic of Ger
many, which constituted an intermediate proposal, fell
into the third category. Under that proposal, when a
State formulated the appropriate reservation, the pro""
visions of relevant conventions affected its relations
with all other States 'and not only with States parties
to those conventions. His delegation had very serious
doubts about the validity of that proposal, if only be
cause his country, which had not ratified the 1964
ULIS, had many commercial links with countries which
had ratified that Convention. Enormous complications
would 'arise with regard to the field of application of
the Convention and of the relevant national legisla
tion. He therefore felt that, in order to resolve those
difficulties, every State should be free to determine the
field of application of the instruments governing its
relationship with its commercial partners, even if it was
not itself a party to the instruments which its partners
invoked. In his view, every State should be able to
declare that, notwithstanding articles 2 and 4 of the
draft Convention, it would apply the other provisions
of the Convention in accordance with the definition
given in the Hague Convention of 1964 or in any other
convention which might subsequently be adopted. His
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delegation would take up a definite position according
to whether or not his suggestion that the scope of the
reservations which States parties might formulate should
be extended was taken into consideration by the Com
mittee.
60. Mr. GONDRA (Spain) entirely endorsed the
remarks made by the Austrian representative, not only
with regard to their general tenor, but also with regard
to their substance.
61. After an exchange of views in which Mr. ROGN
LIEN (Norway), Mr. HARTNELL (Australia),
Mr. REESE (United States of America) and the
CHAIRMAN participated, it was agreed that consid
eration of article 2 should be resumed.
62. Mr. BELINFANTE (Netherlands), referring to
the amendment submitted by Australia (A/CONF.63/
C.1/L.t), said that his delegation was in favour of the
new paragraph 2 proposed therein, but could not accept
the other provisions. The new paragraph 2 would avoid
a situation whereby a contract originally concluded
between two persons residing in the same country
might subsequently acquire an international character
when it was found that one of the two parties was
acting as an agent for a third party resident in another
country.
63. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) drew the Committee's attention to the fact
that the Australian amendment did not mention a con
tract of international sale. It therefore seemed there
was a contradiction between the text of that amend
ment and that of article 1, paragraph 1, of the draft
Convention, which explicitly referred to a contract of
international sale. That contradiction was important
because article 2, paragraph 1, proposed by the Austral
ian representative was only concerned with the Con
vention's field of application and did not mention the
nature of a contract of sale.
64. Mr. HARTNELL (Australia) explained that his
delegation had not sought to define a contract of inter
national sale in its amendment, because that had not
seemed necessary. However, he felt that, to accommo
date the concerns of the Soviet delegation, the Drafting

Committee could revise his amendment so as to recon
cile the two texts.
65. Mr. KRISPIS (Greece)· stressed that article. I,
paragraph 1, of the draft Convention introduced a
question of definition, whilst article 3, paragraph 1, was
concerned with the Convention's field of application;
he wondered whether two separate clauses should be
included in the draft Convention. His delegation was
opposed to paragraph 2 of the Australian amendment,
because of its lack of practical interest and the risk
that it might complicate matters.
66. Mr. JENARD (Belgium) found the text of ar
ticle 2, paragraph 1, of the draft Convention unac
ceptable, as the question of transport, which was an
important factor in determining the international nature
of a sale, was not mentioned. In that respect, the defi
nition in the 1964 ULIS was far preferable.
67. His delegation endorsed the remarks made by the
Soviet representative but would nevertheless be pre
pared to agree that the drafting of article 2, para
graph 1, should be based on the text proposed in para
graph 2 of the Australian amendment.
68. Mr. GOKHALE (India) said that he preferred
the original text of article 2, paragraph I, to the text
proposed by the Australian delegation.
69. Mr. KOPAC (Czechoslovakia) said that the defi
nition of a contract of international sale as it appeared
in article 2, paragraph 1, of the draft Convention cor
responded in essence to that adopted in the Czecho
slovak Code of Commerce. His delegation therefore
had no difficulty in accepting it.
70. However, he could not support the Australian
amendment, which had the demerit of introducing an
element of insecurity. In practice, it was in fact very
unusual for commercial partners not to know each
other and it was only very exceptionally that one party
did not know in which country the other party had its
place of business. In providing that its application
would not be modified even if the situation of the par
ties changed, the draft Convention offered the best
solution.

The meeting rose at 1 p.m.

7th meeting
Friday, 24 May 1974, at 3.15 p.m,

Chairman: Mr. CHAFIK (Egypt).

AjCONF.63/C.1jSR.7

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/C.I/L.I,
L.2, L.4, L.6, L.7, L.I2, L.I5, L.I6, L.23, L,24,
L.28, L.38, L.39, L.42, L,43, L.53, L.73)
( continued)

Article 2 (continued)
1. Mr. NYGH (Australia) announced that in order
to expedite the work of the Committee his delegation
would not, for the time being, press its amendment to
article 2, paragraph 1, contained in document A/
CONF.63/C.1/L.1. His delegation had not abandoned
its view that the Convention should apply in all cases

where the parties to a contract were in different States,
but, in view of the comments made by various speakers
at the preceding meeting, it seemed better to postpone
consideration of the amendment until article 3 was
discussed.
2. Mr. GUEIROS (Brazil) said that the definition
given in article 2, paragraph 1, although otherwise sat
isfactory, lacked a vital element-earriage---without
which the business world would not accept the defini
tion. The definition used in the Convention relating to
a Uniform Law on the International Sale of Goods
(ULIS) annexed to the Hague Convention of 1964
included that element. He proposed the addition at the
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end of paragraph 1 of the words "and the goods are in
the course of carriage or will be carried from the terri
tory of one State to the territory of another". In prin
ciple, Brazil, as a civil-law country, was opposed to
definitions in the body of law, and held that "omnis
definitio in jure civile periculosa est".
3. Mr. KNUTSSON (Sweden) drew the Committee's
attention to comments on article 2 (AjCONF.63j6)
by the International Chamber of Commerce (ICC). It
seemed to him that ICC had felt there was a need to
specify the meaning of the term "place of business"
more exactly. The Drafting Committee should attend
to the matter.
4. Mr. LOEWE (Austria) said he had not shared
the representative of Belgium's fears that the Australian
amendment to article 2, paragraph 1, would constitute
a substantial change. The difficulty, if any, arose from
the Australian amendment to article 3, paragraph 1,
which was not restrictive. Article 2, paragraph 1, in
volved only a question of drafting; nothing said in the
Committee had indicated any serious problems of sub
stance. His delegation could accept a definition of in
ternational sale; such a definition would have the effect
of defining the scope of the Convention.
5. However, he did agree with the representative of
Belgium that article 2, paragraph 1, was too broad to
be the only criterion for an international sale. It was
still his feeling that the definition used in the 1964
ULIS was much the best so far produced, and he would
prefer either that definition or one including points
taken from ULIS, as suggested by Brazil. If that was
not possible, he would favour the Australian proposal,
which was based on the draft revision of ULIS and
would have the merit, in the absence of any unexpected
changes, of being more in line with the new Convention
on international sales, The Australian proposal for ar
ticle 2, paragraph 2, was not as good as the ULIS text
but was acceptable because it restricted the scope of the
Convention to some extent.
6. Although the existing text of the draft Convention
attempted to limit its scope through the provisions of
articles 3 and 4, the restrictions were at a different level
and did not meet the requirements for an exhaustive
and precise definition of international sales.
7. Mr. HONNQI,D (Chief, International Trade Law
Branch) said that the UNCITRAL Working Group on
Sales had studied the. question of defining an interna
tional sale and had decided that, although a criterion
based on carriage was attractive, it would be difficult
to apply in practice. The definition of an international
sale used in ULIS required that the parties have their
places of business in different countries and that, in
addition, one of three other criteria should be met. The
Working Group recognized that the new definition was
somewhat broader than that used in the 1964 ULIS.
On the other hand, the inclusion of only one of the
three alternative criteria in ULIS would make the scope
of the present Convention narrower than ULIS.
8. The CHAIRMAN observed that the amendment
proposed by the representative of Brazil would narrow
the definition of an international sale.

9. Mr. GUEIROS (Brazil) replied that the definition
was in fact broader, because businessmen had to think
in terms of international sales. He had stressed the
carriage element because the second optional criterion
in ULIS was not necessary for an international sale
and the third covered a very rare case that did not

need to be taken into consideration. The criteria of
places of business in different countries and carriage
of the goods were all that was necessary to describe an
international sale.
10. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) expressed surprise that representatives who
had taken part in the work of UNCITRAL and its
Working Group on Sales should be discussing points
that had already been agreed on in principle in the
Working Group. The Committee had very little time
at its disposal and should not waste it on matters of
secondary importance.
11. Mr. GONDRA (Spain) agreed with the Soviet
representative. The Committee should try to harmonize
its definition with the one chosen by the Working Group
on Sales. Although his delegation preferred the 1964
ULIS definition, one had to think of the future; if the
Committee followed the line taken by UNCITRAL,
there would be less likelihood of conflict at the future
diplomatic conference on the international sale of
goods.
12. Mr. KHOO (Singapore) said it seemed unlikely
that a formula would be found to satisfy everyone. His
delegation favoured a pragmatic approach and was
ready to agree to the Australian proposal, which was
useful in that it sought to narrow the scope of the
definition.
13. The CHAIRMAN invited the Committee to vote
on the Brazilian oral amendment to article 2, para
graph 1.

The Brazilian amendment was rejected by 18 votes
to 11.
14. The CHAIRMAN invited the Committee to vote
on article 2, paragraph 2, of the Australian amend
ments contained in document AjCONF.63jC.ljL.1.

The Australian amendment was adopted by 17 votes
to 7.
15. Mr. REESE (United States of America) said he
assumed that his delegation's amendment to article 2,
paragraph 1· (AjCONF.63jC.ljL.lS) , would be taken
up in connexion with the discussion on article 3, para
graph 1. He hoped that it would still be possible for
the Drafting Committee to submit a text combining
article 2, paragraph 1 and article 3, paragraph 1.
16. The CHAIRMAN invited the Committee to con
sider the original draft article 2, paragraph 2, as it
appeared in document AjCONF.63j4.
17. Mr. GOKHALE (India) introducing amendment
AjCONF.63jC.ljL.S3 on behalf of the sponsors,
said that it was intended to simplify the problem of
ascertaining the principal place of business.
18. Mr. MUSEUX (France) supported the amend
ment which would simplify the application of the pro
visions of article 2. The original text appeared to be
based on an unjustified assumption that, where a party
to a contract had more than one place of business the
contract was effectively concluded with the principal
place of business. The proper rule was the one con
tained in the amendment submitted by India and Kenya.
19. Mr. JENARD (Belgium) also supported the
amendment, although he felt that its provisions might
lead to difficulties of interpretation. He wished to know
whether the term "place of business" covered branches,
agencies and offices. Under Belgian law, a transaction
involving branches, agencies and offices of foreign
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companies in Belgium, was considered a domestic sale
if the goods remained in the country.
20. Mr. MICHIDA (Japan) said that, if the amend
ment submitted by India and Kenya was adopted, dif
ficulties might arise in establishing the place of busi
ness which had the closest relationship to the contract.
Agreements for the avoidance of double taxation gen
erally used the concept of a permanent establishment
and limited the definition by exclusions. If the amend
ment was adopted, the parties or the judge would have
to ascertain the place of business; interpretations of the
article would vary from country to country and from
court to court. Because of the length of limitation
periods, judges might also be faced with a lack of evi
dence. The existing text of paragraph 2 provided the
necessary presumptive basis, and his delegation
favoured its retention.
21. Mr. KRISPIS (Greece) said his delegation was
totally opposed to paragraph 2, which was badly con
ceived and badly drafted. The provisions would be un
workable in practice, and courts would be involved in
endless disputes over the facts of "closer relationship
to the contract and its performance".
22. Mr. GUEIROS (Brazil) pointed out that ULIS
also used the term "place of business". He supported
the amendment submitted by India and Kenya, because
it was better worded than the original provision. De
termination of the relevant place of business depended
on identification of the one having the closest relation
ship to the contract 'and its performance; whether one
of the parties was an agent or subsidiary was irrele
vant. The term "place of business" was sufficient, and
the rule itself was principally a rule of interpretation.
23. Mr. JENARD (Belgium) felt that the amendment
provided a relatively simple solution by making it easier
to determine whether a contract was international in
cases involving multinational corporations, where it
was sometimes difficult to ascertain which was the
principal place of business.
24. The CHAIRMAN invited the Committee to vote
on the amendment (A/CONF.63/C.l/L.53).

The amendment was adopted by 19 votes to 7.
25. Mr. KRISPIS (Greece), referring to article 2,
paragraph 4, said that, since the criteria for the inter
national sale of goods were set forth in paragraph 1,
it would be misleading to add negative criteria in para
graph 4 unless all such criteria were given, including
place of domicile, place of performance, place of pay
ment, and so on. Either all such criteria or none of
them should be stated. In his view, paragraph 4 should
be deleted.
26. Mrs. MELNIK (Ukrainian Soviet Socialist Re
public) drew attention to her delegation's amendment
(A/CONF.63/C.l/L.24) to paragraph 4, the purpose
of which was to restrict the scope of the paragraph by
making it quite clear that it applied only for the pur
poses of paragraphs 1 and 3. She suggested that the
amendment could be submitted directly to the Drafting
Committee.

It was so decided.
27. Mr. KOPAC (Czechoslovakia) said he agreed
that paragraph 4 might give rise to difficulties of appli
cation and should be deleted. For example, it was im
possible to imagine that nationality would not be taken
into consideration; that factor could be of importance
for establishing legal capacity and for other purposes.
If, however, the paragraph was retained, his delegation

would support the Ukrainian amendment. The matter
could be decided by the Drafting Committee.
28. The CHAIRMAN invited the Committee to vote
on the retention of article 2, paragraph 4.

Article 2, paragraph 4, was retained by 15 votes
to 13.

Article 3
29. Mr. NYGH (Australia) said that, since his dele
gation had withdrawn article 2, paragraph 1, of its
amendments in document A/CONF.63/C.l/L.l, he
wished now to resubmit that amendment, which was
equivalent to the deletion of the words "only" and
"Contracting" in draft article 3, paragraph 1. Alterna
tively, he would support the Norwegian proposal to
delete the latter paragraph altogether.
30. The CHAIRMAN invited the Committee to con
sider whether the word "Contracting" should be re
tained.
31. Mr. KRISPIS (Greece) said that, if both article 2,
paragraph 1, concerning the definition of the subject
matter of the Convention and article 3, paragraph 1,
concerning its scope were retained, he would prefer not
to have the word "Contracting" in the former but to
retain it in the latter. If, on the other hand, only one of
the provisions was to be retained, he was inclined to
prefer the omission of the word "Contracting".
32. Mr. ROGNLIEN (Norway) supported the
Australian proposal that the scope of the Convention
should include all States, whether or not they were
Contracting States. Otherwise, the Convention, would
be narrower than the existing ULIS and the current
draft revision of ULIS. Furthermore, restriction of the
scope to Contracting States could lead to the applica
tion of the domestic law of a foreign country to one of
the parties, and possibly to the application of conflict
rules, which were a source of great uncertainty, espe
cially in that particular branch of law.
33. Mr. LOEWE (Austria) drew attention to his
delegation's amendment (A/CONF.63/C.l/L.6),
Which, while supporting the deletion of article 3, para
graph 1, offered an alternative proposal that could be
regarded as a compromise.
34. In his view, an equitable situation would arise if
a transaction took place between parties only one of
whom was in a Contracting State. Under his proposal,
the Convention would apply in such circumstances.
He considered it more likely that a party in a non-con
tracting State would know the scope of an international
convention than that a party in a Contracting State
would know the domestic law of a foreign country. His
proposal followed the line taken in many conventions
dealing with the private law of transport, where it was
sufficient for one of the parties to belong to a Contract
ing State in order for the convention to apply.
35. Furthermore, under his proposal, the Convention
would also apply if the parties so stipulated. That dif
fered considerably from the 1964 ULIS, under which
the parties could stipulate that the Uniform Law would
apply within the limits of the national laws of the par
ties. However, it was not necessary to have a conven
tion in order for such a stipulation to be made.
36. Mr. GUEIROS (Brazil) supported the deletion
of the word "Contracting" in article 3, paragraph 1, in
order to make it consistent with article 2, paragraph 1.
37. Mr. GUEST (United Kingdom) said his Gov
ernment had always taken the view that, under con-
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ventions on private international law, the principle of
reciprocity should be maintained. For that reason alone,
he supported the principle that the scope of the Con
vention should be confined to Contracting States.
38. However, there were other subsidiary arguments.
The scope of the draft revision of ULIS was, as far as
he knew, similarly confined to Contracting States. It
would be advisable, if not essential, for the two con
ventions to have the same scope, and the restriction
would also be preferable from the point of view of the
clarity and certainty of operation of the Convention
on Prescription.
39. He agreed that the establishment of a regime
under which the Convention was applied by virtue of
the lex fori would also lead to certainty and clarity.
But it was illogical to accept the proposition that the
Convention should be applied simply because of the
lex fori. Allegations of "juridical imperialism" could
also be made if the Convention was extended to situa
tions where the parties simply litigated in a Contracting
State.
40. There remained the question of "forum shopping"
and conflict of laws, which would arise whatever solu
tion was adopted. If an action was brought in a third
State-Le. a State other than that of the seller or buyer
-and if that State was not a party to the Convention,
then acute problems of conflict of laws were bound to
arise. However, in most cases, the choice confronting
the parties to the contract was limited to either the
forum of the seller of that of the buyer.
41. Under the Austrian proposal, however, forum
shopping would result if the place of business of one
party was not in a Contracting State. That proposal
contained elements which, in his view, were not con
ducive to certainty and clarity and would lead to forum
shopping of the worst kind.
42. While .he had some sympathy for the Greek
amendment (A/CONF.63/C.1/L.42), he considered
that to apply the rules of private international law of
the forum in that area, where there was considerable
difficulty of characterization as among those States
which applied limitation as a procedural question, those
which considered it to be a matter of substance and
those which did both, would not be the proper solu
tion. He therefore strongly urged that the Convention
should be confined to parties whose places of business
were in Contracting States.
43. Mr. BELINFANTE (Netherlands) recalled that,
in 1964 and for some years after, the principle of uni
versality had prevailed with regard to the text of ULIS,
although that text allowed for reservations which made
the scope of the Uniform Law less universal.
44. His Government had supported the idea of uni
versality but had faced a storm of protest, especially
from lawyers in the Netherlands. They had taken the
view that it was wrong to replace the rules of private
international law by an "expansionist" universal rule,
and that parties belonging to non-contracting States
should not be compelled to submit to the rules of ULIS.
As a result of the protest, the Netherlands Parliament
had refused to ratify ULIS as it stood.
45. His country had accordingly ratified the 1964
Hague Convention with certain reservations, and in
practice applied it only if the rules of private interna
tional law gave rise to its application. The experience
of the Netherlands might serve as a warning to coun
tries which had not yet become parties to the 1964

Convention of the dangers of a universalist approach.
He urged the retention of theword "Contracting" be
fore "Stares" in paragraph 1.
46. A modest compromise solution to the problem
of reconciling the universalist and restrictive approaches
was provided by the Austrian alternative proposal in
document A/CONF.63/C.1/L.6, whereby the Conven
tion would apply not only when the seller or buyer
had his place of business in a Contracting State but
also when the seller and buyer had stipulated that the
Convention should apply to their contract. That pro
posal was acceptable, although he would have pre
ferred a more explicit provision for a written or express
stipulation.
47. Mr. JENARD (Belgium) agreed with the repre
sentatives of the United Kingdom and the Netherlands
that the word. "Contracting" should be retained in
paragraph 1. The absence of such a restrictive element
might encourage forum shopping and jurisdictional
conflicts, and would deprive the Convention of the
element of security that was so essential to the business
men who would use it.
48. Mr. KRUSE (Denmark) said that his delegation
also favoured retaining the word "Contracting" in para
graph 1. If the Committee decided to delete that word,
some provision should .be made for States wishing to
retain it to make a reservation to that effect, as bad
been done in the case of ULIS.
49. Mr. NYGH (Australia) noted that the repre
sentatives of the United Kingdom and Belgium had
invoked the spectre of forum shopping but had omitted
to mention that it had haunted the common-law coun
tries for many years, as was evidenced by a number of
well-known court cases. The purpose of his delegation's
amendments to article 2, paragraph 1, and article 3
(A/CONF.63/C.1/L.l) was to ensure that the parties
to a contract would have a choice, not between the
domestic laws of two States, as was currently the case,
but between an international system and national laws.
He acknowledged that the situation might be different
in civil-law systems, where. prescription was regarded
as a substantive rather than a procedural question.
The Austrian alternative proposal in document A/
CONF.63/C.1/L.6 might go some way towards solv
ing that problem.
50. In criticizing the concept of universality, the
United Kingdom representative had also raised the
problem of "juridical imperialism", an art of which the
United Kingdom and his own country were prime ex
ponents. The Australian courts, for example, currently
applied domestic law to all cases, irrespective of the
nationality of the parties to the proceedings. He trusted
that, upon reflection, members would be more disposed
towards a uniform international system than a localized
system of juridical imperialism.
51. Mr. TAKAKUWA (Japan) said he agreed with
the representative of Norway that the sphere of appli
cation of the Convention should be as broad as possi
ble, but nevertheless felt that the word "Contracting"
should be retained in article 3, paragraph 1, as a means
of preserving an element of certainty and reciprocity
in the Convention. As had been pointed out, the
Austrian alternative proposal would lead to undesirable
results such as forum shopping and the inequality of
parties to legal proceedings.
52. Mr. KRISPIS (Greece) pointed out that through
"forum shopping" the parties tried to obtain indirectly,
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by procedural means connected with the jurisdiction
of the courts on cases with foreign elements, the appli
cation of the law they preferred. But, while "forum
shopping" was indirect "law shopping", the principle
of lex voluntatis, i.e. the rule of conflict of laws per
mitting the parties to choose, with some qualifications,
the law of their preference, was direct "law shopping".
The former was outside of the Convention, while the
latter must not be harmed by it.
53. The CHAIRMAN invited the Committee to vote
on the various amendments to article 3, paragraph 1.
54. Mr. REESE (United States of America) with
drew his delegation's proposal for the deletion of para
graph 1 in document A/CONF.63/C.1/L.16.
55. Mr. ROGNLIEN (Norway) pointed out that
document A/CONF.63/C.1/L.28 contained subamend
ments by his delegation to the Australian amendments
to articles 2 and 3 (A/CONF.63/C.1/L.1). He sup
ported the Australian proposal for the deletion of the
word "Contracting" in article 3, paragraph 1. The Nor
wegian amendment in document A/CONF.63/C.1/
L.2 should be regarded as a subsidiary proposal, to be
taken up by the Committee only if the Australian pro
posal was rejected.
56. Mr. PELICHET (Observer for the Hague Con
ference on Private International Law) said it was pre
mature for a vote to be taken on whether to delete the
word "Contracting" in article 3, paragraph 1. The
Committee should first decide whether it wished arti
cle 3 to exclude the application of the rules of private
international law.
57. The CHAIRMAN noted that the rules of pro
cedure dictated that the Committee should first vote
on amendments furthest removed in substance from
the original text. If the representative of Austria did
not object, he would omit calling for a vote on the
Austrian proposal in document A/CONF.63/C.1/L.6
for the deletion of article 3, paragraph 1, and would
invite members to vote on a question of principle,
namely, whether or not the word "Contracting" in that
paragraph should be deleted.
58. Mr. LOEWE (Austria) agreed to the procedure
suggested by the Chairman.

The deletion of the word "Contracting" in article 3,
paragraph], was rejected by 25 votes to 9.
59. The CHAIRMAN drew attention to the alterna
tive Austrian proposal in document A/CONF.63/C.1/
L.6.

The Austrian proposal (A/CONF.63/C.] /L.6,
para. 2) was rejected by 25 votes to 4.
60. The CHAIRMAN drew attention to the Greek
amendment to article 3 (A/CONF.63/C.1/L.42).
61. Mr. KRISPIS (Greece) said that his delegation's
amendment presupposed the deletion of paragraphs 1
and 2 of article 3. It should therefore be discussed in
conjunction with the various amendments to article 3,
paragraph 3.
62. Mr. LOEWE (Austria), introducing his delega
tion's amendment to article 3, paragraph 3 (A/
CONF.63/C.l/L.7), said he took the view that the
parties should have greater freedom to "contract out"
of the Convention than was provided under draft ar
ticle 3, paragraph 3, in document A/CONF.63/4. In
fact, they should be able to exclude the application of
the Convention without necessarily knowing how to
fill the gap.

63. Furthermore, under paragraph 3 (b) of the
Austrian amendment, the parties would be free to agree
that prescription should be governed by the law of a
specific State. Whether the court would necessarily
apply the law chosen by the parties was another ques
tion, particularly in common-law countries, where the
parties would not be permitted to choose the law that
would apply; that consequence was not allowed for in
paragraph 3 (b).
64. The matter became a little more complicated
when the parties, instead of referring specifically to the
provisions concerning prescription, agreed that their
contract as a whole would be governed by the law of a
specified State. Since common-law systems did not re
gard prescription as a part of material law, such a
stipulation in the contract would be inoperative under
common law. He conceded that paragraph 3 (c) would
consequently be somewhat limited in scope. If, for
example, the parties chose French law, it could in
general be presumed that they agreed to choose a law
which contained provisions on prescription. Conversely,
if they chose a common-law system, it could be pre
sumed that they did not wish to apply the law on
prescription.
65. The CHAIRMAN drew attention to the Nor
wegian amendment to article 3 (A/CONF.63/C.1/
L.2).
66. Mr. ROGNLIEN (Norway) proposed that the
Committee should postpone consideration of para
graph 2 of the Norwegian amendment and first decide
whether it wished to adopt paragraph 1 (a) and (b),
the wording of which was taken from the revised text
of ULIS thus far prepared by the UNCITRAL Work
ing Group on the International Sale of Goods.
67. The CHAIRMAN suggested that the Committee
should first vote on paragraph 1 (b) of the Norwegian
amendment.
68. Mr. NYGH (Australia) said that subpara
graph (b), as it stood, was meaningless to common
law countries, which always applied the law of the
forum in cases of prescription. He could accept the
subparagraph with the addition of the words "to the
contract of sale" after the word "State".
69. Mr. ROGNLIEN (Norway) said that the pur
pose of subparagraph (b) was to stipulate that, when
ever conflict rules led to the application of the law of
a Contracting State, the Convention, rather than the
domestic law of the State, should apply. The addition
proposed by the representative of. Australia would re
strict the scope of the subparagraph to cases where the
law of the contract was applied by the courts, which
was not his delegation's intention.
70. Mr. REESE (United States of America) felt that
it would be impossible to apply subparagraph (b) in
his country, where the lex fori was applied to all cases
of prescription.
71. Mr. GUEST (United Kingdom), speaking on a
point of order, said that the Committee should vote
on paragraph 1 of the Norwegian amendment as a
whole, and not only on subparagraph (b), since the
representative of Norway had not moved that any part
of paragraph 1 should be voted on separately.
72. Mr. AL-QAYSI (Iraq) agreed with the repre
sentative of the United Kingdom. Rule 39 of the rules
of procedure indicated that, once an amendment was
introduced, it should be voted on in toto unless a mo
tion for division was made. Moreover, he objected to
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the fact that the process of voting had been interrupted
by a discussion of the substance of the Norwegian
amendment. Rule 38 made it clear that, after the
Chairman had announced the beginning of voting, no
representative should interrupt the voting except on a
point of order in connexion with the actual conduct of
the voting.

73. Mr. HONNOLD (Chief, International Trade Law
Branch) said it was the understanding of the Secre
tariat officials whom he had consulted on the matter
that rule 38 forbade the interruption of a vote on an
individual amendment, but did not preclude discussion
between votes on a series of amendments.

The meeting rose at 6.05 pm.

8th meeting
Tuesday, 28 May 1974, at 10.20 a.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.8

Organization of work

1. The CHAIRMAN said that, with a view to speed
ing up the Committee's work, he was requesting dele
gations to follow certain rules.
2. Amendments should be submitted in writing not
later than the day before the meeting at which they
were to be discussed; amendments submitted after that
time would be considered only if the Committee ex
pressly decided to do so.
3. Amendments which were of a purely editorial
nature would be noted and referred to the Drafting
Committee without discussion.
4. As far as possible, amendments relating to several
paragraphs of an article should be submitted separately.
5. Once an amendment had been put to the vote, no
statements proposing changes would be permitted.
6. He had thought it advisable to make those rules,
on the understanding that they amounted to an appeal
to delegations to co-operate, rather than a tightening
of the rules of procedure.

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/,CONF.63/C.l/L.l,
L.2, L.4, L.6, L.7, L.16, L.28, L.29, L.30, L.39,
L.42, L.43, L.52) (continued)

Article 3 (concluded)
7. Mr. KRISPIS (Greece) announced that a change
should be made in the amendment submitted by his
delegation (A/CONF.63/C.1/L.42): the words ", as
to the whole contract of sale," should be added after
the word "lead". The Committee had before it seven
amendments to article 3, paragraph 3, all of which de
pended on its decision on the Norwegian amendment.
Accordingly, the discussion should deal with all the
amendments.
8. The CHAIRMAN suggested that the Committee
should first decide on paragraph 1 (b) of the Nor
wegian delegation's amendment (A/CONF.63/C.1/
L.2), as subamended by the proposal of the Australian
delegation to add the words "to the contract of inter
national sale of goods" after "the application".
9. Mr. BELINFANTE (Netherlands) observed that
the Norwegian representative was not present and that
it would have been useful for the Committee to hear
him explain the reasons for his proposal.

10. Mr. JENARD (Belgium) said that the basic is
sue was whether, apart from cases in which the seller
and buyer had their places of business in different Con
tracting States at the time of the conclusion of the con
tract, the Convention should also apply when the law
of the forum designated the domestic law of a State
party to the Convention as being applicable.

11. The amendment in document A/CONF.63/C.1/
L.2 satisfied the requirement of ensuring the widest
possible application of the Convention, but it did so
to the detriment of the certainty of juridical relations,
for it would be difficult for users to "determine a priori
which law governed the operation of prescription in
their contractual relations. The amendment should
therefore be rejected: it would make the Convention
into a hybrid instrument-at once a convention on
reciprocity and one embodying a uniform law.

12. Mr. HARTNELL (Australia) endorsed the view
of the Belgian representative; he understood that one
of the objectives of the Norwegian delegation's amend
ment (A/CONF.63/C.1/L.2) was to bring the text
of the draft Convention into line with the revised ULIS
draft. The Australian delegation's subamendment did
in fact limit the scope of the provision proposed by
the Norwegian delegation and was a possible compro
mise solution.
13. Mr. FRANTA (Federal Republic of Germany)
agreed with the representative of Belgium that the Com
mittee should decide on the substantive question raised
by the amendment in document A/CONF.63/C.l/L.2,
which would have the effect of making the Convention
applicable even if the parties to the contract had no
place of business in Contracting States. Such a pro
vision would extend the sphere of application of the
Convention too far, and his delegation opposed the
change.
14. Mr. GUEIROS (Brazil), speaking on a. point of
order, said that the Committee should take a decision
on the amendment in document A/CONF.63/C.1/
L.28, which had also been submitted by the Norwegian
delegation and superseded the amendment in document
A/CONF.63/C.1/L.2.
15. Mr. HONNOLD (Chief, International Trade Law
Branch) explained that that amendment had been sub
mitted on the assumption that the Committee would
not limit the provisions concerning the site of the places
of business of the seller and buyer. Since that assump-
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tion had proved unfounded, the proposal should be
deemed to be no longer before the Committee.
16. Mr. SUMULONG (Philippines) endorsed the
views of the delegations of Belgium and the Federal
Republic of Germany. The use of the word "or" in the
Norwegian amendment (A/CONF.63/C.l/L.2) gave
reason to fear that. the. sphere of application of the
Convention would be extremely wide, since it could
apply even to cases in which the seller or the buyer, at
the time of the conclusion of the contract, had no place
of business in Contracting States.
17. Mr. PELICHET (Observer for the Hague Con
ference on Private International Law), speaking at the
invitation of the Chairman, emphasized the usefulness
of the amendment proposed by the Norwegian delega
tion (A/CONF.63/C.l/L.2). To view the matter from
the standpoint of a common-law country, which, by
definition, held that prescription was a procedural mat
ter, that country would apply the Convention only if
it had ratified it, because.'the Convention would' then
have become part of its own procedural law and its
interest would clearly lie in applying the Convention.
On the other hand, if the matter was approached from
the standpoint of a Roman law country, the amend
ment in document A/CONF.63/C.l/L.2 would enable
that country to apply the provisions ofthe Convention,
inasmuch as the law applicable to the dispute, deter
mined by the rules on conflict of laws; would be that
of a Contracting.State,
18. Such a solution was conducive to the unification
of lfiw and the safeguarding-of the secUrity. of the par-'
ties. It left the rules of private international law to
detenriine the .law applicable to the contract, and th~!e
would be no reason to deem the provisions of the Con
vention inapplicable if the applicable law was that of a
Contracting State. It was in tftat that the' security of
the ~parties.laYJ .
19. . Mr. AL-QAYSI (Iraq) said that in considering
the amendment proposed in document A/CONF.63/
C.I/L.2 to article 3, paragraph 1, the) Committee
should' bear in miIid. paragraph 2 ofthe same article,
since the two provisions appe§red·'to' contradict each
other.'

20. Mr. KOPAC(Czechoslovakia) said that he dis
cerned two opposing trends; the first favoured a broad
sphere of application and, the secofid a limited sphere
of application in the event that the seller and buyer
had their places of bu~iness in Contracting States. The
Norwegian delegation's'. amendment,(A/CONF.63/
C.I/L.2) was a possible cOtnproniise formula; inas
much as if the buyer and seller had their places of
business in Contracting States, the provisions of the
Convention would apply and there would be no need
to take into account the rules of private international
law; those provisions would apply even to transactions
between citizens of non-contracting States, since the
rules of private international law would so require. One
way out might be to make provision for reservations on
the. question of the sphere of applicationof the future
Convention..His delegation fully endorsed the amend
ment.

21. Mr. TAKAKUWA (Japan) supported the amend
ment .submitted by the Norwegian delegation (A/
CONF.63/C.1!L.2), as subamended ~y the Australian
delegation, •and endorsed the vievv expressed by the
Observer for the Hague Conference on Private Inter
national Law.

22. He stated the view on the relation between this
uniform law and the principles of international private
law by civil law approach, that this uniform law should
apply only when the law of-a Contracting State applied
to the substantive part of the contract.of sale, i.e. when
the applicable law to the. contract of sale was the law
of a Contracting State. By his reasoning, rules on pre
scription constituted an integral part of rights and obli
gations of the parties. If the applicable law on pre
scription or limitation of actions became the law of the
forum, the prescription system applicable to the same
right would become diversified by incidents such as
whether the forum is a Contracting State or not. On the
other hand, when the law of a non-contracting State
applied to the substantive part of the contract either
by virtue of the rules of international private law or
by the choice of the parties, it would be appropriate
that this uniform law should not apply, so that diversi
fication of applicable law in one contractual relation
could be avoided., Consequently, he suggested that. an
appropriate solution would be to make a provision to
the effect that .this unifonn law should apply when the
application of the rules of international private law
or the parties' choice lead to the, application of a Con...
tracting State to the contract of sale.
23. Under the Norwegian delegation's amendment,
uniform rules would not apply unless the rules of
private international law provided for the application
of the law of a Contracting State to contracts of interna
tional sale of goods; that was entirely satisfactory for,
a civil-law country.
24. Mr. SMIT (United. States. of America) said that
articl,e,3 raised two ,fUIldamental issues. Firstly, the
businessman, who would be the principal us~r of the
fu~ure instrument; had to be able to,deterrnipe---on his
own and a priori-the sphere of application of the
Convention, which should clearly be limited. That ex
plained the 'reference to the place where the seller and
buyer had their .business headquarters-c-Contracting
States-and the absence of a reference to the rules of
private international law.
25. The second issue was to find a formula which
would give.the contracting parties the option of choos
ing some ~ther law. It was' fo~ that reason that his
delegation had submitted an amendInent to paragraph 3
of article 3 (A/CONF.63/C.1jL16). However, the
Norwegian proposal (A/CONF.63/C.l/L.2) reinstated
the rules of private international law for the purpose
of choosing the applicable law and thereby reinstated
several possible choices.. Uthe Committee' wished to
broaden the sphere of, appli~ati()n of the Convention, '
then the Convention should embody its own criteria
and should net- confine itself" to' referring .to the ex...
tremely diverse rules of the Contracting States on the
choice of the applicable law.
26. The CHAIRMAN invited the Committee to vote
on the amendment in document A/CONF.63/C.I/L.2,
as subamended by the Australian delegation.

The amendment in A/CONF.63/C.l/L.2 was re
jected by 21 votes to 15.
27. The CHAIRMAN invited the Committee to con":
sider the amendmeIits to article 3, paragraph 3, begin
ning with the Danish amendment (A/CONF.63/C.1j
LA) and the United States amendment (A/CONF.63/
C.1/L.16).
28. Mr. SMIT (United States of America), speaking
on a point of ord~r, remarked that his delegation's
amendment sought' not only to replace the word "val-
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idly" by ."~xpressly", but added on further condition 37. Mr. HARTNELL (Australia) endorsed the com-
to the ongma! text. The two p~oposals were closely ments made on all the amendments under considera-
related-they m fact formed a single proposal. tion. Accordingly, he agreed to delete the words "by
29. Mr. ¥USEUX (France) asked the representative declaration in writing" fro~ the text of article 3, para-
of the United States whether "the law of a non-con- graph (2), proposed by hIS delegation (AjCONF.63j
tracting State" meant the law relating to prescription C.l jL,l ).
or the law governing the contract of sale itself. 38. His delegation could not accept the United States
30. Mr. SMIT (United States of America) replied amendment, which was not ?nly too. cO~l:?lic~ted but
that he had had m mind the law applicable to the ~ls~ .had the d~fect of estabhshing discrimination and
contract of sale. limiting the choice of the parties.
31. Mr. BELINFANTE (Netherlands) said that his 39. Mr. SAM (Ghan~) expressed concern at the slow
delegation found itself in a difficult position. He did progress of the .Cor~nlltte~'s work. He s~ggested, how-
not know what would happen, if the United States ever, that ~he sItu~tion might be remedied by inviting
amendment was adopted, to his delegation's amendment the delegatt.ons ~hICh had sponsored the amendments
(AjCONF.63jC.ljL.43), which was on the same lines under. c~)llsIderatlOn to meet and endeavour to work
as the United States amendment, but seemed to be ~ut a. joint text. As the am.endments had some similari-
more felicitously worded. ties, It would .be m.ost desirable to combine them in a
32. Mr. KRISPIS (Greece) asked why the United single text which might be a~cept~ble to the Committee.
States delegation had omitted from its amendment the 40. Mr. GOKHALE (India) ~md that he saw no need
adverb "validly", which appeared in the original text for. the second part of the U~ted States amendment,
of the draft Convention. According to an almost uni- which could only lead to confusion,
versal rule of private international law, the parties 41. .Mr. SUMULONG (Philippines) said that, in
could choose the law to govern their contract, provided practice, the parti~s could stipulate only which law of
that such a law was of a State with which the contract the non-contracting State would govern the contract.
had ~ome connexion. He proposed that the adverb in His dele.gati0!l therefore asked what would happen if
questton should be restored in the United States amend- the parties did not satisfy the second condition em-
ment, w,hich would. then read: "shall not apply when bodied in the Unite~,States amendment, in other words,
the parttes have vahdly and expressly chosen ...". when they had not expressly excluded the application
33. Mr. SMIT (United States of America) replied of this Convention".
tha~ ~is ~elegation's purpose in not keeping the idea of 42. ~r. SM~T (Uni~ed States of America) replied
validity 111 the text had been to obviate problems of that, m practtce, parties made reference only to the
private international law. It should be clearly under- law of a n0D;-contracti?g State. It was for that very
sto~d that, in ~ractice, parties frequently chose a law reas<;>n .that his deleg~tlOn .had sought to.remove any
having no beanng on the contract itself. The. law of ambiguity about the intention of the parties expressly
the United Kingdom, for example, was often chosen, to exclude the application of the Convention.
because the parties had confidence in the competence 43. Mr. TAKAKUWA (Japan) said that the United
an~ equity of English courts; the Supreme Court of the States proposal (AjCONF.63jC.ljL,l6) and the pro-
Umt~d States had ~epeatedly !Uled th~~ the choice of posal by the Federal Republic of Germany (Aj
Enghsh l~w by parties was entirely legitimate. For that CONF.63jC.ljL.39) were not identical: the two con-
reason, hIS deleg~tion could not accept the suggestion ditions laid down in them were linked, in the former
of the representattve of Greece. . by the co-ordinating conjunction "and" and, in th~
34. Mr. KRUSE (Denmark) pointed out that the l~tter, by ~he d~sjunctive conjunction "or". Moreover,
propo.sals of his delegation and that of the Netherlands hIS delegation did not ~ee 1"hy all the amendments had
were Just as relevant as the United States proposal. to b.e put to the vote, m VIew ?f the fact that the Nor-

35 M SMIT (U
. d S . f Ameri . wegian amendment had been rejected.

. r. nite tates 0 menca), speaking .
on a I:?0int of order, said that in order to facilitate mat- 4~. Mr. ~RANTA (Federal Re:pubhc of Germany)
ters his delegation's proposal should be put to the vote said th~t his proposal was quite different from that of
first, and thereafter the Netherlands proposal, since t~e Umte~ States. There was no reason to require par-
the two proposals were similar in that they laid down ties to stipu~ate that they eXclude~ the application of
one or two conditions. The Committee could then move the C.onvention. Theyshou~d be gtve.n ~omplete free-
on to the pro~osals submitted by Denmark and the dom m that respect,.and· hIS delegation s amendment
Fed~ral Repubhc of Germany, which required the op- should be understood m that sense.
eration of the rules of private international law. 45. Mr. SMIT (United States of America) suggested
36. Mr. GOLDSTAJN (Yugoslavia) said that there tha~ t,he question of p~cipl~ sho~ld be settled first by
was a matter of principle involved to which the Com- deCI~111& whether parties ~hich WIshed !o exclude the
mittee should first direct its attention A reading of the application of the Convention were required so to .stip-
amendments proposed made it clear that they were all '!1late e~pressly or had to refer to the rules of private
aimed at limiting the freedom of choice-the autonomy international law.
~f the parties. Their autonomy was, however, recog- 4~. Mr. FRAN~A (Federal Republic of Germany)
n~zed by .the old ULIS and would certainly be recog- said that the guestio? should not be framed in that way.
nized agam by the new ULIS which was being drafted. S01?e deleg~tlOns. WIshed to lay down the conditions in
If, therefore, one of the amendments before the Com- which parties might exclude the application of the
mittee should be adopted, the courts would have the Convention, but other delegations-like his own-felt
burdensome task of trying to reconcile the provisions that parties should have complete freedom of choice.
of'l!LIS and the ~ery different provisions of the Con- 47. Mr. BELINFANTE (Netherlands) said that his
vention on prescnption. delegation was willing to have consultations with the
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delegations of Denmark, the United States and the Fed
eral Republic of Germany.
48. Mr. SMIT (United States of America) said that
his delegation would like to know the general feeling
of the Committee. The delegations concerned would
have a better idea of what to do if they knew from the
outset on which lines the Committee wanted the joint
text to be drafted.
49. Mr. GUEST (United Kingdom), endorsed the
suggestion made by the representative of Ghana, and
said that no progress could be made unless one of two
steps was taken: either to refer the issue to a small
working group or to suspend the meeting in order to
consider in what order the amendments would be taken
up.
50. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) agreed with the representative of the United
States that it would not suffice for the parties to choose
the law of a non-contracting State in order for the
application of the Convention to be automatically ex
cluded. His delegation therefore supported the amend
ment submitted by the United States (A/CONF.63/
C.l/L.l6), provided that the word "validly" was in
serted, and that the beginning of the sentence read:
"This Convention shall not apply when the parties
have validly and expressly chosen ...".
51. Mr. AL-QAYSI (Iraq) said that the Committee
had to decide on three questions of principle: first, the
nature of the choice made by the parties, which could
be either valid or express, or both. Second, the subject
of the choice, which could be either a non-contracting
State or any State. Third, the conditions governing the
choice, which could be of two kinds or of only one
kind.
52. In voting on those questions of principle, the
Committee might give the Drafting Committee some
indication as to the way in which the text should be
drawn up.
53. Mr. JENARD (Belgium) felt that the widest pos
sible discretion should be left to the parties. It was not
necessary to qualify their choice or specify the State
involved. It was important only for the parties to
choose a law, as was the case in current practice.
54. His delegation, which saw almost no difference
between the Australian amendment (A/CONF.63/
C.l /L.l) and that of the Federal Republic of Germany
(A/CONF.63/C.l/L.39), except that the text of the
first had the advantage of being shorter, endorsed the
proposal made by the representative of Ghana to the
effect that the delegations concerned, namely the dele
gations of Australia, Denmark, the Federal Republic
of Germany, the Netherlands and the United States,
should hold consultations on the matter.
55. The CHAIRMAN said that, since there seemed
to be general support within the Committee for the
proposal made by the representative of Ghana, he would
suspend the meeting to enable the delegations con
cerned to hold consultations.

The meeting was suspended at noon and resumed at
12.20 p.m.
56. The CHAIRMAN announced that the representa
tives of Australia, Denmark, the Federal Republic of
Germany, the Netherlands, Norway and the United
States of America, meeting as an informal working
group, had agreed to submit to the Committee the fol
lowing text to replace paragraph 3 of article 3:

"This Convention shall not apply when the parties
have expressly excluded its application."
The text proposed by the informal working group

was adopted by 32 votes to none.

Article 4
57. Mr. ANTONIEWICZ (Poland) pointed out that
his delegation, which had participated in the work of
the Working Group on Prescription, had always con
sidered that the exclusion of ships, vessels and aircraft
from the field of application of the Convention was
not justified. Should the Committee reject the amend
ment concerned (A/CONF.63/C.l/L.30), he would
request that the exclusion should at least be limited to
registered ships, vessels and aircraft. With regard to
sales of electricity, his delegation, in view of the grow
ing importance of international sales in that field, also
proposed the deletion of subparagraph (f) of article 4.
58. Mr. HARTNELL (Australia), introducing the
amendments contained in document A/CONF.63/C.l/
L.52, pointed out that his delegation wished to delete
subparagraph (a), which had been inserted in the Con
vention in order to bring the latter into line with the
future text of the revised ULIS. Since the Committee
had already decided to exclude from the field of appli
cation of the Convention sales which did not appear to
be clearly international in character at the time of the
conclusion of the contract, his delegation did not see
why the exclusion provided for in subparagraph (a)
of article 4 should be maintained. In any event, his
delegation felt that the drafting of that provision was
cumbersome; accordingly, if its first proposal was re
jected, it proposed a simplified text of subparagraph (a).

59. Nor did his delegation see why sales by auction
should be excluded: if a sale was international in char
acter under the terms of the Convention, the modalities
of the act of sale itself were of little importance.
60. With reference to subparagraph (e), he fully
agreed with the delegations of the USSR and Poland
that ships, vessels and aircraft were goods which should
not be excluded from the field of application of the
Convention.

61. His delegation was prepared to support the dele
tion of subparagraph (f) proposed by the USSR and
Poland.
62. Mr. BELINFANTE (Netherlands) felt that the
wording of subparagraph (a) of article 4 was very un
wieldy, and would much prefer the simplified text pro
posed by the representative of Australia. His delegation
supported the retention of subparagraph (b) but had
no rigid view about subparagraph (f). If the deletion
of the latter were put to the vote, his delegation would
abstain. With reference to subparagraph (e), he con
sidered it desirable to make an exception for registered
ships, vessels and aircraft, because the divergencies in
national laws on that point would lead to inextricable
difficulties. He was therefore prepared to accept the
insertion of the word "registered", as proposed by the
representative of Poland.

63. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) stated that his delegation did not under
stand why international sales of electricity should be
excluded from the scope of the Convention whereas
sales of gas were not. The USSR was entirely in favour
of the simplified version of subparagraph (a) proposed
by the delegation of Australia.
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64. Mr. KRISPIS (Greece) opposed the deletion of
subparagraph (a) but would readily accept the alterna
tive simplified draft proposed by Australia. The Greek
delegation was indifferent concerning subparagraph (f),
but favoured retaining subparagraphs (b) and (e).
65. Mr. STALEV (Bulgaria) was in favour of de
leting subparagraphs (a), (b), (e) and (t).
66. Mr. GUEIROS (Brazil) supported the simplified
version proposed by Australia for subparagraph (a).
The Brazilian delegation was in favour of deleting sub
paragraphs (e) and (t), but wished to retain subpara
graph (b) because sales by auction involved rules of
domestic law which were sometimes difficult to interpret.
67. Mr. SAM (Ghana) said he did not have a rigid
view of the provisions of article 4. He would have no
difficulty in accepting the simplified version of subpara
graph (a). He would be in favour of retaining sub
paragraph (f), since it was hard to demonstrate the
tangible character of electricity. He would have no ob
jection to the proposals of the USSR and of Poland
for the deletion of subparagraph (e) if the majority
voted in favour of doing so.
68. Mr. GOKHALE (India) voiced his preference
for the simplified version of subparagraph (a) pro
posed by Australia.
69. Mr. GOLDSTAJN (Yugoslavia) wished to re
tain the substance of subparagraph (a), the text of
which could be refined by the Drafting Committee.
Subparagraphs (b), (e) and (f) could be deleted.
70. Mr. GUEST (United Kingdom) supported the
wording of subparagraph (a) proposed by Australia,
subject to some minor comments which would be com
municated to the Drafting Committee. His delegation

was in favour of retaining subparagraphs (d), (e) and
(t)' It wished to point out, with regard to subpara
graph (e), that ships and aircraft were often subject
to various charges which made their sale extremely
complicated.
71. Mr. KOPAC (Czechoslovakia) supported the
amendments put forward by the USSR and by Poland.
He favoured a simplification of subparagraph (a) but
pointed out that the text proposed by Australia was
ambiguous; it failed to make clear whether the de
cisive criterion of exclusion was the intention of the
buyer or the mal destination of the consumer goods
in question.
72. The CHAIRMAN invited the members of the
Committee to vote on the amendments to article 4.

The Australian amendment for the deletion of sub
paragraph (a) (AICONF.63IC.1IL.52) was rejected
by 35 votes to 3.

The Australian amendment for the deletion of sub
paragraph (b) (AICONF.63IC.1IL.52) was rejected
by 36 votes to 4.

The amendments by Australia, Poland and the USSR
for the deletion of subparagraph (e) (A ICONF.631
C.11£.29, L.30 and L.52) were rejected by 22 votes
to 16.

The amendments by Poland and the USSR for the
deletion of subparagraplt (f) (AICONF.63IC.1 I
£.29 and £.30) were rejected by 18 votes to 13.

The Australian alternative amendment for the simpli
fication of the wording of subparagraph (a) (AI
CONF.63IC.1IL.52) was adopted by 35 votes to 7.

The meeting rose at 1.05 p.m.

9th meeting
Tuesday, 28 May 1974, at 3.10 p.m.

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.9

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/C.l/L3,
L8, L.13,* L3l) (continued)

Article 5
1. The CHAIRMAN drew attention to the amend
ments to article 5 proposed by Denmark (AI
CONF.63/C.I/L.3) and Austria (A/CONF.63/C.l1
L.8).
2. Mr. GUEIROS (Brazil) said that he was opposed
to the Austrian proposal for the deletion of arti
cle 5 (a). He could accept the Danish amendment,
provided that it was included as an additional sub
paragraph either before or after subparagraph (b),
rather than as a replacement for it.
3. He noted that the English and Spanish versions of
subparagraph (d) in document A/CONF.63/4 did not
reflect the element of arbitration that was present in
the French version.

* Previously published 'lIS document A/CONF.63/C.1IL.55.

4. The CHAIRMAN said that inconsistencies in the
different language versions of subparagraph (d) would
be referred to the Drafting Committee for considera
tion.
5. Mr. KRUSE (Denmark), introducing amendment
A/CONF.63/C.I/L.3, said that it should be consid
ered in the light of work currently being done by vari
ous international organizations with a view to the
harmonization of rules on products liability. The Con
vention as currently drafted excluded claims based on
personal injury and nuclear damage caused by the
goods sold. That exclusion should be extended to cover
claims based on all damage to property other than the
goods sold. In many legal systems, claims based on
such damage were founded in tort and should not,
therefore, be covered by a Convention dealing with
contractual obligations.
6. Mr. BARCHETTI (Austria), introducing amend
ment A/CONF.63/C.I/L.8, said that personal injury
was usually a more serious matter than damage to
property and should not be excluded from the scope of
the Convention, especially since such exclusion could
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have the absurd effect of making limitation periods in
respect of personal injury shorter than those in respect
of material damage. Subparagraph (c) should there
fore be deleted.

7. Mr. KRISPIS (Greece) said that article 5 (e)
as currently drafted might nullify the effect of a judge
ment rendered in a Contracting State pursuant to the
Convention, the enforcement or execution of which
was sought in a second Contracting State. That possi
bility would be eliminated by the addition at the end
of subparagraph (e) of the words "except if such doc
ument has been obtained in a Contracting State".

8. Mr. PELICHET (Observer for the Hague Confer
ence on Private International Law) noted that arti
cle 5 (a) excluded all claims based on tortious liability
but not claims based on products liability in respect of
personal injury or damage to property. The Hague Con
ference on Private International Law had adopted a
law on products liability in 1972, and the Council of
Europe was currently preparing a law on producers'
liability. In order specifically to exclude such liability
from the scope of the Convention, he suggested that
article 5 (a) should be amended to read: "Death of,
or personal injury or material damage sustained by
any person".

9. Mr. AL-QAYSI (Iraq) noted that the Danish
amendment to article 5 (b), which referred to damage
to property other than the goods sold, seemed incom
patible with the original text, which referred to the two
elements of nuclear damage and the goods sold. He
asked whether the Danish proposal could be construed
as an amendment within the meaning of rule 40 of the
rules of procedure.

10. Mr. KRUSE (Denmark), replying to the repre
sentative of Iraq, acknowledged that his delegation's
amendment was more far-reaching than the text of sub
paragraph (b) as currently worded, the reason being
that the rules on products liability were concerned
essentially with damage to property other than the
goods sold.

11. Mr. GUEST (United Kingdom) said that his del
egation supported article 5 as currently worded. It at
tached particular importance to subparagraph (a),
whereby claims based on death or personal injury were
excluded from the scope of the Convention. Although
the need for that subparagraph had been diminished by
the Committee's decision on consumer' sales, it was
important to have such a provision, because the effects
of many carcinogenic or poisonous substances often
remained undetected until many years after the delivery
of the goods concerned. His delegation was therefore
opposed to the Austrian amendment. It was also op
posed to the Danish amendment because it did not be
lieve that all aspects of products liability should be
excluded from the scope of the Convention.

12. He noted that article 5 (e) dealt with the titre
executoire, and felt that it should be left to the legal
systems which recognized such a document to decide
whether the wording of that subparagraph was appro
priate.
13. Mr. LANDFERMANN (Federal Republic of
Germany) supported the Austrian proposal for the de
letion of article 5 (a). Under the law of his country,
a distinction was made between contractual and de
lictual claims based on death or personal injury. He
felt that all contractual claims of that type should be

governed by the Convention and all delictual claims
by national law. However, his delegation had no strong
views on the subject and would bow to the majority
opinion.
14. He noted that the purpose of the Danish amend
ment was to exclude all questions of products liability
from the scope of the Convention. Under German law,
such questions did not arise in respect of the contractual
relations between parties to a contract, but only in re
spect of third parties who had no contractual relation
ship with the producer.
15. Mr. NYGH (Australia) said that he could not
support the Austrian amendment, but heagreed with
the representative of Denmark that the entire question
of products liability should be excluded from the scope
of the Convention. The wording of the Danish amend
ment could perhaps be improved by the Drafting
Committee.
16. He saw no fundamental difference of principle
between personal injury and damage to property. Both
types of damage raised the possibility of third-party
claims; in particular, a party who had purchased prop
erty imported from abroad might face legal action in
his own country in respect of damage caused by that
property to the ultimate consumers to whom it had
been resold. Under the Australian system of prescrip
tion, the corresponding limitation period was six years
from the time when the damage was caused, while the
Convention proposed a period of two or four years, as
appropriate. The exclusion of products liability from
the scope of the Convention would go some way to
wards solving certain problems related to articles 8,
10 and 17.
17. Mr. STALEV (Bulgaria) said that subpara
graphs (a) and (b) performed the necessary function
of excluding liability in respect of claims based on death,
personal injury or damage caused by the goods sold.
Such liability was defined differently-as either con
tractual or extracontractual-under different legal sys
tems. He could not support the Danish amendment
because all damage other than nuclear damage caused
by defects in the goods sold should be covered by the
Convention. Subparagraphs (a) and (b) should re
main as currently drafted.
18. Mr. KRUSE (Denmark), referring to the remarks
made by the representative of the Federal Republic of
Germany, said that in some States products liability was
regarded as a contractual liability and in others it was
dealt with as a specific tort outside the contract. If the
entire question was not removed from the scope of the
Convention, some States would apply the rules of the
Convention to products liability, while others would
not.
19. Mr. GARCIA CAYCEDO (Cuba) said that, as
his delegation was speaking for the first time at the
Conference, it wished to make clear that, had it been
present for the election of the Vice-Chairmen of the
Conference, it would have voted against the election
of Chile. His country considered it inadmissible that a
Fascist Government which repressed the people should
represent the group of Latin American countries.
20. Mr. ROGNLIEN (Norway) said that he was
opposed to the Austrian amendment and preferred the
existing wording of subparagraph (a).

21. He could support the Danish amendment, which
would have the same effect as the suggestion made by
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the Observer for the Hague Conference. Products lia
bility in respect of claims based on contract Or on tort
should be excluded from the scope of the Convention.
In the case of extracontractual claims, the limitation
period would normally commence at the time when the
damage was caused, rather than the time of delivery of
the goods. The same rule should apply to claims
founded in contract.

22. Referring to the existing wording of subpara
graph (b), he pointed out that there was already in
existence a convention on nuclear damage, the terms
of which prohibited States parties from adhering to any
outside arrangement relating to the same subject. States
which had ratified a convention on nuclear damage
would be unable to ratify the Convention on Prescrip
tion in the event of any divergence of rules between
the two instruments. Subparagraph (b) should there
fore be retained and the Danish amendment should
either be inserted as an additional subparagraph be
tween subparagraphs (a) and (b) or be incorporated
into subparagraph (a), as suggested by the Observer
for the Hague Conference.

23. Mr. BELINFANTE (Netherlands), referring to
subparagraph (a), said it was a statement of the obvi
ous to specify that claims based on death or. personal
injury should be excluded from the sphere of applica
tion of a Convention which applied to claims arising
from the contract of sale. He therefore supported the
Austrian proposal for deletion of the' subparagraph.

24. With regard to subparagraph (b), he noted that
the purpose of the Danish amendment was to exclude
from the scope of the Convention claims based on
tortious liability in respect of damage caused to prop
erty other than the goods sold. He could support that
amendment, although it appeared superfluous in view
of the fact that the Convention applied solely to claims
founded in contract.

,25. Mr. DIAZ BRAVO (Mexico) said that the pro
visions of subparagraph(e) were too far-reaching and
might render the Convention inapplicable to certain
types of sales. contract. In the Latin American coun
tries in particular, the invoice for the goods sold fre
quently represented the only title to the goods and
should not be excluded .from the scope of the Con
vention. Subparagraph (e) should therefore be either
deleted or amended to read: "A document on which
direct enforcement or execution can be obtained in
accordance with the law of the place where such en
forcement or execution is sought, other than the
invoice".

26. Mr. KRUSE (Denmark) agreed that if nuclear
damage was not mentioned in article 5 (b) it might be
difficult for States that had ratified the conventions on
nuclear damage to ratify the Convention on Prescrip
tion. The addition to his amendment (A/CONF.63/
C.l/L.3) of a phrase such as "even if the cause is
nuclear" would be sufficient; the matter could be left
to the Drafting Committee.

27. Mr. ROGNLIEN (Norway) said the Danish pro
posal should be included as a new subparagraph (a
bis). If the intention was to make the amendment part
of subparagraph (b), the Secretariat should be re
quested to look into the relationship between the dam
age and the goods in the light of the Paris and Vienna
conventions on nuclear damage.

28.. Mr. MICHIDA (Japan) supported the Danish
proposal, but said that he wished the existing subpara
graph (b) to be retained.
29. Mr. KRUSE (Denmark) said that, in view of the
comments of the representative of Norway, he wished
to revise his amendment to provide for the insertion
of an additional subparagraph reading: "(a bis) Dam
age to property other than the goods sold".
30. Mr. JENARD (Belgium) said it seemed to him
that there was no substantial difference between the
amendment suggested by the Observer for the Hague
Conference and that submitted. by Denmark.
31. Mr. PELICHET (Observer for the Hague Con
ference on Private International Law) agreed, and
withdrew his suggestion.
32. Mr. KRISPIS (Greece) announced that he was
withdrawing his oral amendment, on the understanding
that the Convention would apply in both States.
33. The CHAIRMAN invited the Committee to vote
on the Austrian amendment (A/CONF.63/C.l/L.8).

The Austrian amendment was rejected by 32 votes
to 6.
34. The CHAIRMAN invited the Committee to vote
on the Danish amendment (A/CONF.63/C.l/L.3),
as orally revised.

There were 15 votes in favour and 15 against. The
Danish amendment was rejected in accordance with
rule 45 of the rules of procedure.
35. The CHAIRMAN invited the Committee to vote
on the Mexican oral proposal that article 5 (e) should
be deleted.

The proposal was rejected by 27 votes to 2.
36. The CHAIRMAN invited the Committee to vote
on the Mexican oral amendment to article 5 (e).

The amendment was rejected by 19 votes to 2.
37. The CHAIRMAN invited the Committee to vote
on article 5 as a whole, as it appeared in document
A/CONF.63/4.

Article 5 was adopted by 32 votes to 1.

Article 6
38. Mr. GUEST (United Kingdom), introducing
amendment A/CONF.63/C.l/L.13, said that its pur
pose was to raise the question whether article 6 was
needed in the Convention on Prescription. The article
had originally consisted of the text of article 6 of the
1964 ULIS and had subsequently been divided into
two parts, which had been the subject of considerable
discussion in the UNCITRAL Working Groups on
Sales and on Prescription. The fundamental issue in
article 6 had to do with the very familiar question of
the difficulty of differentiating between contracts for
the sale of goods and contracts for the supply of
services. As it stood, article 6 dealt with only certain
aspects of the problem, and the amendment raised the
question whether it was better to leave to national law
the aspects not covered by the Convention or all the
aspects of the issue. Although it might be argued that
there was a need to single out the most. difficult issues
and that article 6 was designed to do precisely that,
he would be very interested to hear the arguments.
39. Mr. ANTONIEWICZ (Poland), introducing
amendment A/CONF.63/C.l/L.31, said the intention
was to bring within the scope of the Convention con
tracts for the sale of machinery and equipment that in-
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eluded the provision of know-how and services. His
delegation wished to ensure that industrial co-operation
and eo-production agreements, which were playing an
increasingly important part in international trade, were
covered by the Convention.
40. Mr. MICHIDA (Japan) said the purpose of
article 6 could be seen from paragraph 2 of the com
mentary on the article in the document attached to
document A/CONF.63/5. In.Japan, however, experts
had found that there would be difficulty in applying
the Convention to contracts of the kind mentioned,
especially in the situation outlined in the second sen
tence of paragraph 3 of the commentary. The existing
text of article 6:, paragraph 1, did not make it clear
whether the contracts should be considered to be
separate or not, thus throwing the burden of decision
on national courts. Although there was some feeling
that the article provided a procedure for interpretation,
the criticism had been raised that there might be dif
ficulties in ascertaining its true meaning. Although his
delegation could sympathize with the United Kingdom
representative's reasoning, it could not support his
amendment. Article 6 should be referred to the Draft
ing Committee, which should be instructed to prepare
a text more in accordance with the points made in the
commentary on the draft article.
41. Mrs. JUHASZ (Hungary) said she supported the
Polish amendment because it clarified the scope of the
Convention.
42. Mrs. KOH (Singapore) said she understood that
one reason why the United Kingdom was proposing the
deletion of article 6 was that the article was confined
to a single aspect of the distinction between contracts
for the sale of goods and contracts for the supply of
labour. The article should perhaps, therefore, include
a more exhaustive statement of the distinction between
the different kinds of contracts.
43.. Furthermore, to leave it to the national courts
to make the distinction might not lead to uniformity;
for example" some courts might base the distinction
between the two contracts on whether the contract
ukimately led to the transfer of goods, even if the
supply of labour was involved.
44. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) proposed that, since article 6 was unclear,
it should be transmitted to the Drafting Committee,
together with the relevant article of ULIS and the
Polish amendment (AjCONF.63/C.l/L.31), for re
formulation.
45. Mr. ROGNLIEN (Norway) observed that the
meaning of the Polish amendment was difficult to
grasp, and he was not sure whether it constituted a
change of substance. With reference to paragraph 1
of the 'amengment, he considered that the perform
ance of other obligations, even if decisive, even if
constituting a decisive part, could fall within the or
dinary concept of a contract for the sale of goods.
Paragraph 2 was also unclear. If the amendment was
to be put to the vote, he would vote against it.
If, on the other hand, it was decided that the amend
ment did not relate to substance, it should be trans
mitted to the Drafting Committee.
46. With regard to the United Kingdom proposal for
the deletion of article 6, he requested that separate
votes should be taken on the deletion of paragraph 1
and of paragraph 2.
47. Mr. GUEIROS (Brazil) drew attention to the
difficulty, in the case of mixed contracts" of deciding

what was the "preponderant part" of the contract.
For example, could the know-how supplied under a
contract for the sale of goods be regarded in some
cases as the preponderant part of the contract? He
considered that paragraph 1 of the original text,
together with paragraph 2 of the Polish amendment,
should be transmitted to the Drafting Committee for
its consideration.
48. Mr. BELINFANTE (Netherlands) 'agreed that
article 6 as currently worded was unsatisfactory. How
ever, it would be unwise to delete it, as the United
Kingdom had proposed, since such a provision was
useful in mixed contracts. He agreed with the repre
sentative of Norway that separate votes should be
taken on paragraphs 1 and 2.
49. The main objection to the current text was the
use of the words "preponderant" and "substantial".
What did they mean? Was there also an intermediate
point between them, and would the Convention apply
in such a case? On the other hand, did the two terms
perhaps overlap? A further objection was the fact that
paragraph 1 was phrased in the negative and .para
graph 2 in the positive. The Polish amendment did
not suffer from that defect, but its wording was not
clear and it should be referred to the Drafting
Committee.
50. Mr. KOPAC (Czechoslovakia) said that, in his
view, article 6 was very important, since it defined
the scope of the Convention, and it should not be
deleted. However, he agreed that the current text was
unsatisfactory. The words "preponderant" and "sub
stantial" could be interpreted in different ways-for
example" on the basis of value or of quantity-and
were therefore a source of uncertainty.
51. The wording should be made clearer in one of
two ways: either the scope should be extended, as
proposed in the Polish amendment (AjCONF.63/
C.l/L.3l)-analternative which he preferred-or it
should be restricted by deletion of the words "pre
ponderant" and "substantial".
52. He wished to propose the following alternative
wording for paragraph 1 if the Polish amendment was
rejected: "This Convention shall not apply to contracts
in which the obligations of the seller consist in the
supply of labour or other services". He would also
propose that the word "substantial" in paragraph 2
should be deleted.
53. Mr. GUEST (United Kingdom), replying to the
representative of Norway, said •. that his delegation's
amendment (A/CONF.63/C.l/L.13) should be taken
as applying to article 6 as a whole; there should not
be a separate vote on the. deletion of each paragraph.
54. With regard to the Polish amendment, para
graphZ in particular involveda change of substance,
and the Drafting Committee would need a clear
mandate in that regard.
55. Mr. KRISPIS(Greece) agreed that the meaning
of the words "preponderant" and "substantial" was
difficult to determine. Furthermore, the article. was
badly drafted; in paragraph 2, the words "shall be
considered to be sales within the meaning of this Con
vention" suggested the existence of a legal fiction. That
difficulty could be avoided by stating simply: "This
Convention shall apply to contracts for the supply of
goods to be manufactured or produced" unless ... ".
The matter should be referred to the Drafting Com
mittee.
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56. Mr. GARCIA CAYCEDO (Cuba) opposed the Since the wider scope of the Polish amendment had
deletion of article 6, which was important from the been rejected, it was necessary to prevent varying inter-
point of view of mixed -contracts. However, the wording pretations of the definition of the term "contract of
was not very clear. The Polish amendment (A/ sale" by omitting the reference to the "preponderant
CONF.63/C.l/L.31) was an improvement, but needed part" of the obligations. Restricting the scope of the
further consideration. definition in that way, although regrettable, was neces-
57. Mr. ROGNLIEN (Norway) proposed that para- sary for the purposes of legal security.
graph 1.should be deleted, for the following reason. 67. He proposed the deletion of the word "substan-
1\t the time of dra'Ymg up the contract, it was very tial" in paragraph 2 because that word could be inter-
difficult to know which would be most important-the preted differently in .different countries. It would be
supply of goods, or maintenance of other services. useful to have a precise distinction between contracts
That depended on the quality of the goods, the purpose of sale and other types of contract.
for which they were used.vand many other factors. 68. Should his amendments be adopted, even if a
It might be that the obligation to provide services would small part of the materials were supplied by the party
subsequently prove to be more important, even if it ordering the goods, the contract would not fall within
was not considered so at the outset. the scope of the Convention. The adoption of his
58. Mr. S~ (Ghana) said that he fully supported amendments would prevent different interpretations of
the Norwegian proposal to delete paragraph 1, since the article and-what was most important-if a contract
he was convinced that the parties to a contract would involved obligations of the party ordering the goods.
themselves be ina position to know whether they the obligations of both parties would be modified to
required goods or services under the contract. some extent.
59. ~s to paragraph 2, he agreed with the repre- 69. Mr. SAM (Ghana) said that, while he appre-
~ntat1ve of Greece. that the .wording should be con- ciated the concern of the representaeive of Czechoslo-
sidered by the Drafting Committee, account being taken vakia, he felt that the amendments he had proposed
of the comments made by the representatives of Japan should be referred to the Drafting Committee for
and Singapore. further consideration.
60. While the Polish amendment might have merits 70. Mr. KOPAC (Czechoslovakia) said that his
of its own, he did not see what it sought to achieve' amendments involved a matter of substance.
he therefore felt that it, too, should be transmitted t~ 71. Mr. BELINFANTE (Netherlands) observed that
the Drafting Committee. article 6 was unclear to begin with and the Czechoslo-
61. The CHAIRMAN said that, since the United vak amendments widened the gap between the two
Kingdom representative opposed the Norwegian motion paragraphs. The amendments should be rejected and
for separat~ votes on the deletion of paragraphs 1 and article 6 as a whole should be referred to the Drafting
2, the motion would be put to the vote in accordance Committee for improvement.
with rule 39 of the rules of procedure. 72. Mr. KRJISPIS (Greece) said that he could not

The motion was rejected by 19 votes to 14. accept the Czechoslovak amendments, which would
The United Kingdom amendment (A/CONF.63/ exclude mixed contracts from the scope of the Con-

C.l/L.13) was rejected by 34 votes to 5. vention.
62. After a brief procedural discussion the CHAIR- 73. Mr. ROGNLIEN (Norway) cautioned against
MAN ruled that the Polish amendment (A/CONF.63/ referring to the Drafting Committee matters which
C.1 /L,31) touched upon matters of substance and were not drafting points. The words "preponderant"
should therefore be put to the vote. and "substantial" were important and their deletion

The Polish amendment (A/CONF.63/C.l/L.31) would render the article meaningless.
was rejected by 23 votes to 13. 74. Mr. KOPAC (Czechoslovakia) said the difficulty
63. Mr. GUEIROS (Brazil), speaking in explanation was that article 6 approached the definition of the
of vote, said that he had voted against the Polish sale of goods from a negative standpoint by excluding
amendment, since it had not been agreed to transmit certain contracts from coverage by the Convention.
it to the Drafting Committee. His delegation accepted 75. There was no contradiction between his amend-
the second paragraph ?f the amendment, subject, ments and paragraph 2 of the artiole, which contained
however" to further drafting. As he had been required the substance, nor .was there any gap between para-
to vote on the amendment as it stood, he had voted graps land 2. Perhaps the Committee should take a
against it. decision in principle on one of three options: it could
64. The CHAIRMAN drew attention to the Cze- accept the text as it stood, it could adopt his amend-
choslovak oral proposal submitted vas an alternative ments, or it could specify that the Convention covered
to the Polish amendment. . contracts in which all materials were provided by the
65. Mr. GOKHALE (India) requested a clarification supplying party.
of that proposal. He wondered whether it was intended The Czechoslovak oral amendments were rejected
to cover contracts where the preponderant part of the by 31 votes to 2.
obligation consisted in the supply of goods and a very 76. Replying to a question put by Mr. MICHIDA
small part 'consisted in the supply of labour or other (Japan)" the CHAIRMAN said that all articles adopted
services. by the Committee would be referred to the Drafting
66. Mr. KOPAC (Czechoslovakia) replied that he Committee. However, no further substantive changes
had in mind contracts of different types, including the would be made.
delivery of goods and the performance of services. The meeting rose at 5.55 p.m.
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10th meeting
Wednesday, 29 May 1974, at 10.15 a.m.

Chairman: Mr. CHAFIK. (Egypt).

A/CONF.63/C.l/SR.10

1 See Yearbook of the United Nations Commission on Inter
national Trade Law, vol. Ill: 1972 (United Nations publication,
Sales No. E.73.V.6), p, 109, document A/CN.9170.

2 Ibid., p. 145, document A/CN.9/67.
3 League of Nations, Treaty Series, vol. C:XX, No. 2764,

p. 155.

to its internationail character and to the need to inter
pret it ina manner that was consistent with the
objeotive of achieving unification.
4. The CHAIRMAN observed that the Committee
had before it two amendments, one submitted by
Austria (A/CONF.63/C.1/L.9) and the other by the
USSR (A/CONF.63jC.1jLAO), both of which pro
posed the deletion of article 7.
5. Mr. GUEIROS (Brazil) said he thought that
article 7 merely stated the obvious, but that it would
be as well to retain it, if only as guidance for the
judges who would be requited to interpret the Con
vention. His delegation was opposed 11:0 the deletion of
the 'article, as proposed by the delegations of Austria
and the USSR.
6. Mr. KRISPiIS (Greece) said that provisions such
as the one in article 7 had proved invaluable in an
international conventions in the field of private law.
It was important to r-efer to the international character
of the Convention, and his delegation was in favour
of retaining the original wording of article 7.
7. Mr. BARCHETTI (Austria) said that he had no
doubts about the usefulness of the provision in article 7,
but would prefer it to be included in the preamble to
the Convention.
8. Mr. SAM (Ghana) said that he could not support
the amendments proposed by Austria and the USSR.
Already during the consideration of article 1, his
delegation had said how useful article 7 was and had
even proposed that the text should be placed at the
begining of article 1" paragraph 3. It would like to
reiterate that proposal, although it was willing to retain
article 7 in its current form.
9. Mr. HARTNELL{Australia) said that he favoured
retaining article 7 in the draft Convention. The article
would be of no great practical interest to the Aus
tralian courts, but it at least had the merit of promoting
the uniformity of private international law.
10. Mr. ROGNLIEN (Norway) said that his delega
tion had originally favoured deletion of the article.cbut
that having heard the arguments, it had reached the
conclusion that article 7 could play a. helpful role by
ensuring uniform interpretation in different law systems
and by drawing the attention .of the courts in the
common-law countries to the necessity of taking the
international character of the Convention into account
so as not to interpret its provisions in a r-estrictive
manner. He therefore supported the wording of ar
ticle 7, as it appeared in the draft Convention.
11. Mrs. JUHASZ (Hungary) said she did not think
that article 7 could resolve the problems posed by the
interpretation and application of the Convention. Her
delegation supported the Austrian. and USSR amend
ments to delete the article. However, if the majority
of members of the Committee was. opposed to .such
deletion, she would propose that the article should be
referred to the Drafting Committee.
12. Mr. GUEST (United Kingdom) said that there
were three arguments in favour of retaining the original
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Article 8
22. The CHAIRMAN, with the agreement of
Mr. REESE (United States of America), said that the
United States amendment (AjCONF.63jC.1jL.17)
would be referred to the Drafting Committee because
it was concerned only with a drafting question.
23. Mr. BARCHETTI (Austria) observed that there
were already a great many limitation periods and that
the adoption of the four-year period envisaged in
article 8 would only complicate the situation. It seemed
to his delegation that a three-year period would be
sufficient, bearing in mind the modem methods of com
munication which' currently existed.
24. Mr. JEMIYO (Nigeria) proposed that the limita
tion period should be not four but six years.
25. Mr. GUEST (United Kingdom) considered that
a four-year period was acceptable" although his delega
tion had proposed a five-year limitation period
(AjCONF.63jC.1jL.54). His delegation had also pro
posed that in article 8 the words "subject 1:0 the
provisions of article 10" should be deleted, but felt
that it would be better to study that proposal during
the consideration ofartic1e 1O. However, the main
thing was to provide for a period sufficiently long to
allow the parties to negotiate rather than take their
differences to court.
26. Mr. GUEiIROS (Brazil) recalled that UNCITRAL
had opted for a four-year period as a .compromise
solution. Two elements needed to be taken into con
sideration in determining the length of the period:
the need to ensure the stability of commercial relations,
and the need to allow sufficient time for the considera
tion of the documents under litigation and for the
initiation of negotiations. Since transactions were made
rapidly in the modem world, it would be preferable to
provide for a three-year period. However, if the four
year period was retained by the Committee, that same
period should apply to all situations which might arise.
27. Mr. JENARD (Belgium) supported the remarks
made by the Brazilian representative. His delegation too
would prefer a three-year period" but was prepared to
accept the four-year period adopted by UNCITRAL
as a compromise solution. It was unfortunate that
amendments had been submitted which called that com
promise into question.
28. Mr. ROGNLIEN (Norway) indicated that his
delegation, after some hesitation, had submitted an
amendment (AjCONF.63jC.1jL.56) in view of the
special two-year limitation period envisaged in article 10
in case of a defect or lack of conformity. That pro
vision introduced unnecessary complications. If a two
year period was accepted for claims arising from one

,,;ording of article 7. Firstly. that wording would pro- doubtful whether it would be taken into consideration
vide a useful frame of reference for the judges in the in those countries.
common-law countries who were only too apt to in- 20. The Chairman invited members to vote on the
terpret the provisions of internal law restrictively, and amendments submitted by Austria (AjCONF.63jC.1/
would serve to make them more conscious of the dif- L.9) and the USSR (AjCONF.63/C.1jL.40).
ference between the provisions of internal law and
those of an international instrument. Second, the word- The Austrian and USSR amendments were rejected
ing of article 7 would encourage the judges of the by 24 votes to 14.
common-law countries to interpret the Convention 21. The CHAIRMAN then invited the Committee
and to relinquish their instinctive disinclination to rec- to decide whether the text of article 7 should remain
ognize .the binding force of an international instru- where it was in the draft Convention or should be
ment, Third, UNCITRAL, when drafting theartiole, transferred to the preamble.
had been prudent enough to .think of the future realiz- The Committee decided to retain the text of article 7
ing. that its work was the first stage of a long' under- as it appeared in the draft Convention by 21 votes
taking of perhaps 40, 50 or 60 years' duration-namely to 15.
the preparation of a set of rules pertaining to inter-
national trade law. Article 7 pointed the direction in
which UNCITRAL would continue to strive, having
been entrusted by the General Assembly with the task
of promoting the uniformity and harmonization of
international trade law.
13. Mr. JENARD (Belgium) said that while article 7
did not inspire enthusiasm it had the merit of drawing
the attention of judges to the fact that they should
not refer solely to the provisions of their national law.
His delegation intended to submit a proposal that
would improve the current wording of article 7.
14. Mr. GOKHALE (India) endorsed the comments
of the representative of the United Kingdom.
15. Mr. KOPAC (Czechoslovakia) said he felt that
the wording of article 7 was too vague. His delega
tion, although it did not see the point of setting guide
lines for judges, could agree to including in the preamble
to the draft Convention a provision referring to the
notions of uniformity and harmonization, and would
like to suggest that the Drafting Committee should
consider that possibility.

16. Mr. PARKS (Canada) supported the comments
made by the representative of Brazil and said that his
delegation favoured the retention of article 7, which
aptly reflected the spirit in which the Convention had
been prepared.
17. Mr. STALEV (Bulgaria) observed that it was
the unanimous view of all the representatives that the
international character of the Convention played an
important role in its interpretation and application.
His delegation therefore thought that that international
character should be stressed by including a reference
to it in the preamble to the draft Convention.
18. Mr. LEBEDEV (Union of Soviet Socialist Repub
lics) , supported by Mr. AYUSH (Mongolia) and
Mr. KIBIS (Byelorussian Soviet Socialist Republic),
said he saw no point in retaining a provision which
was unclear to some delegations and of no practical
interest to others. Even though there appeared to be
agreement that the Convention should not be merged
in the provisions of internal law but should keep its
international character, to state that fact and to make
an exaggerated attempt to draw it. to the 'attention of
the courts would be superfluous. If members really
wished to conserve the idea on which the article was
based. perhaps it would be possible to include it in
the preamble to the draft Convention.
19. Mr. ROUTAMO (Finland) observed that in
some countries international conventions, when applied,
became part of internal law. iIf the idea on which
article 7 was based was stated in the preamble, it was
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of the most important elements in the performance of
a contract, there seemed to be no point in fixing a dif
ferent period for other flaws in performance which were
liable to give rise to claims. His Government would
have difficulty in ratifying the Convention if it provided
for limitation periods of varying duration. His delega
tion was less concerned with the actual duration of
the period than with its uniformity. It would prefer a
three-year period, but was prepared to accept a four
year period on conditions that the limitation period
was uniformly applicable.
29. In advocating a single limitation period, he was
aware of the special nature of the situation referred to
in article 10, and would be prepared to accept an
additional period of one year, as envisaged in other
provisions of the draft, so as to allow the buyer time
to discover the defect or lack of conformity.
30. In any event, it would be difficult to take a de
cision on article 8 before considering article 10. His
delegation therefore requested that the amendments
relating to article 8 should not be put to the vote until
article 10 had been discussed.
31. After an exchange of views in which Mr. HART
NELL (Australia), Mr. KRUSE (Denmark), Mr. SAM
(Ghana), Mr. FRANTA (Federal Republic of Ger
many) and Mr. MUSEUX (France) participated, the
CHAIRMAN invited the Committee to decide whether
to consider 'articles 8 and 10 separately.

The Committee decided to consider articles 8 and
10 separately, by 26 votes to 8.
32. Mr. MUSEUX (France) felt that the four-year
limitation period was too short" particularly since it
could only be interrupted by the commencement of
judicial proceedings. However, his delegation, recogniz
ing that it was a compromise solution adopted by
consensus by UNCITRAL, supported the formula pro
posed in the draft, Nevertheless, his delegation was in
favour of a different limitation period in the case of a
defect or lack of conformity.
33. Mr. STALEV (Bulgaria) said that his delegation
was in favour of a three-year limitation period, which
would have the advantage of allowing a rapid nor
malization of relations between the parties. Moreover,
it should not be forgotten that article 21 of the draft
offered the possibility of extending the limitation
period.
34. Mr. GOKHALE (India) said that a three-year
period would be. reasonable" but he would not object
to the compromise solution proposed by UNCITRAL.
35. Mr. REESE (United States of America) sup
ported the position taken by the Norwegian representa
tive. He had no objection to the four-year period, but
was firmly convinced that the Convention should pro
vide for a single limitation period.
36. Mr. HARTNELL (Australia) supported the
amendment submitted by the United States (AI
CONF.63/C.l/L.17). The duration of the limitation
period provided for in article 10 should be identical
to that stipulated in article 8.
37. Mr. SUMULONG (Philippines) considered that
the question of the duration of the limitation period
should be resolved in the simplest possible way bearing
in mind the concerns of business circles. The Interna
tional Chamber of Commerce had favoured a five-year
period, and he therefore supported the United Kingdom
proposal (A/CONF.63/C.I/L.54) which provided

for a period of that duration. That would give the parties
more time to seek an amicable solution.
38. Mr. JEMIYO (Nigeria) proposed an oral amend
ment to article 8 that would replace the words "four
years" by "six years". His delegation advocated an
extension of the period so as to give the parties all
the time they needed to settle their differences out of
court. A shorter limitation period might prejudice the
interests of the developing countries which, in order
to defend their rights or assert a claim, had to over
come barriers of distance, language and variations in
law. The Nigerian legislation, like that of many com
mon-law countries did in fact provide for a six-year
limitation period.
39. Mr. SAM (Ghana) said that the length of the
limitation period should be fixed in relation to the
needs of businessmen and lawyers. At present experts
often had to be called in to carry out thorough investi
gations in order to establish that a breach of contract
had taken place. The Ghanaian delegation would there
fore have great difficulty in accepting a limitation period
of three years, It favoured a six-year period, as sug
gested by the representative of Nigeria, or a five-year
period at the very least.
40. When a seller supplied goods which did not
conform to the contract, the date when the goods were
placed at the buyer's disposal was often merely a
theoretical one, since there were sometimes hidden
flaws which were only revealed by use. Hidden flaws
should be excluded from the scope of the Convention.
When the lateness of a claim could not be imputed to
the fault of a plaintiff, it was unjust to deprive him of
the right to bring an action.
41. It had been said that if the limitation period
were too long, the seller would be troubled by an
element of uncertainty. That was 'a superficial argu
ment, since the seller was not freed from uncertainty
at the moment of delivering the goods. He should be
encouraged to be concerned about the durability of
his products. If he felt that a lengthy limitation period
exposed him to undue risks, it was up to him to take
precautions against such risks by manufacturing durable
and reliable products. That was particularly important
in the sale of heavy equipment. The developed coun
tries should show understanding of the difficulties of
the developing countries concerning the length of the
limitation period.
42. He concluded by stating his support for a six
year limitation period.
43. Mrs. JUHASZ (Hungary) understood the point
of view of the developing countries, but pointed out
that UNCITRAL had already discussed that point at
great length and had reached a compromise on 'a four
year period. The Hungarian delegation supported that
compromise solution.
44. Mr. KOPAC (Czechoslovakia) observed that a
prolonged period had advantages but also disadvan
tages. It did allow the parties more time to negotiate
and settle their differences amicably. It should be
recalled that article 21 of the draft provided for an
extension of the limitation period. An overlong period
had disadvantages, since it obliged the parties to keep
for a very long time the documents liable to be used
as evidence, and sometimes caused difficulties when
the creditor had to substantiate his claim, particularly
in cases in which witnesses were no longer available.
45. The Czechoslovak delegation was in favour of a
short period. The Socialist countries, in commercial
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transactions amongst themselves, used a limitation adopted, the USSR had stated that it preferred a pe-
period of two years with satisfactory results. riod of three years. If the Committee decided not to
46. The interests of the developing countries should abide by the four-year period specified in the draft,
certainly be taken into account, but he was not sure his delegation would be in favour of a three-year pe-
that avery long period would necessarily be to their riod; if, on the other hand, the Committee accepted
advantage. The key question for them was that of lack the text on which a consensus had been reached in
of conformity dealt with in article '10, and when that UNCITRAL, his delegation would support that solu-
article was examined efforts should be made to satisfy tion.
them. 56. Mr. MICHIDA (Japan) supported the four-year
47. The Czechoslovak delegation would vote in fa- period specified in the draft Convention out of respect
vour of the present version. for the compromise accepted by UNCITRAL. His dele-
48. Mr. GONDRA (Spain) said that his delegation gation could go along with 'a five-year period, as it had
for the time being would abide by the compromise stated in the course of UNCITRAL's work. Its pref-
solution reached by UNCITRAL after a difficult de- erence for a longer period was justified, firstly, by the
bate. With a view to providing parties with the greatest slowness of communication between.persons using dif-
possible legal certainty, his delegation was in favour of ferent languages, when considerable documentation had
a single period of four years, but would be ready to to be translated, and secondly by the difficulty that
accept an extension of that period in cases of a lack might arise in obtaining the services of a legal counsel
of conformity. Such extension could be either pro- competent in often highly specialized fields. Again, the
vided for by law, or stipulated by the contract, or agreed fact must not be overlooked that, at least in countries
to by the parties in conformity with article 21. applying the principle of free enterprise, many trans-
49. Mr. SANDERS (Guyana) supported the oral actions were, at a given moment, bedevilled by insol-
amendment proposed by Nigeria, or should that not vency or non-payments. To adopt a .longer limitation
be acceptable, the United Kingdom amendment. The period would enhance the possibility of payment by the
fact that the four-year period now stipulated in the creditor, in that it would enable enterprises experienc-
draft was a compromise was not a convincing argu- ing temporary difficulties to reorganize and resume their
ment since the Conference was more representative than activities. It was primarily for those two reasons that
UNCITRAL. his delegation was prepared to support the adoption of

a five-year period, if the initial compromise formula
50. Mr. HAUSHEER (Switzerland) asked whether was reviewed.
the application of article 23 might lead to an extension 57. Mr. BARCHETTI, (Austria) announced that his
of the limitation period beyond the eight years specified d lezati . hdrawi d A/CONF 63/
in article 2l,as was permissible under Swiss law. elegation was WIt rawmg amen ment .

C.l/L.lO in favour of the adoption of a three-year
51. Mr. BELINFANTE (Netherlands) said that he period, but was still opposed to a period of more than
did not object to the four-year limitation period, but four years.
noted that the only argument advanced in favour of 58. Mr. KHOO (Singapore) thought that emphasis
that period was that it was the result of a compromise had been rightly placed on the difficulties that would
in UNCITRAL. His delegation appreciated the argu- ensue from an unduly short limitation period. The Con-
ments of Nigeria and Ghana and wondered whether it vention on prescription should be applied throughout
might not be possible to seek a further compromise the world, including the most isolated areas with which
which would satisfy the developing countries to a communication might be slow, Moreover, the domestic
greater extent. law of a number of common-law countries, including
52. Mr. BARNES (Ireland) strongly supported the Singapore, provided for a limitation period of six
idea of a single limitation period. If, in order to have a years. Accession to the Convention would, in those
single period, it was necessary to agree to a compro- countries, mean the coexistence of periods of different
mise in terms of an extension of its duration, his dele- duration and complicate business life. For that reason
gation was prepared to do so. his delegation would support the Nigerian proposal for
53. Mr. NICOL (Sierra Leone) supported the Ni- the introduction of a six-year period. If, however, that
gerian amendment for the reasons given by the Niger- proposal was not acceptable to the majority, his dele-
ian and Ghanaian representatives. gation would then vote for the United Kingdom amend-
54. Mr. LEBEDEV (Union of Soviet Socialist Repub- ment (A/CONF.63/C.l/L.54).
lies) emphasized that two requirements governed the 59. It was also important to prescribe a single limita-
choice of a limitation period: that of maintaining the tion period in the Convention so as to make the text
legal relationship between the parties to the contract as easily understandable as possible.
and that of allowing a sufficiently long time for con- 60. Mr. KNUTSSON (Sweden) remarked that the
ducting negotiations which might avoid appeals to the close links between article 8 and article 10 prevented
courts. Obviously none of the periods agreed on by the the Committee from taking a decision on the former
Committee would be wholly satisfactory to everyone and before considering the latter. He therefore proposed
in every case.. In opposing t~e choice of a short period, that the Committee should decide on article 8 by a
some delegations had mentioned the case of the lack vote which would be purely indicative, leaving the final
of conformity of the goods. The problem involved decision until after consideration of article 10, which
actually seemed to be not so much that of the length might enable a compromise to be reached.
of the period as that of the time it started. Moreover, 61. Mr. FRANTA (Federal Republic of Germany)
the Committee should discuss it in connexion with said that his delegation was prepared to accept a four-
article 10. year period. It was not in favour of the principle of
55. The four-year period referred to in the draft the uniformity of the limitation period, because claims
Convention was the result of a compromise adopted by arising from a lack of conformity of the goods must be
consensus in UNCITRAL. When that decision had been limited by a shorter period. His delegation reserved
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the right to return to the matter during consideration of
article 10.
62. Mr. KRUSE (Denmark) thought that the choice
of a single period was the simplest solution. With re
gard to the decision on article 8, he strongly supported
the Swedish proposal.
63. The CHAIRMAN said it was his understanding
that the Committee was in favour of the procedure sug
gested by the Swedish representative and therefore sug
gested that the Committee should take an indicative
decision on the oral amendment of the Nigerian dele
gation proposing the adoption of a six-year period.

The Committee rejected the oral amendment of the
Nigerian delegation by 23 votes to 13.
64. The CHAIRMAN called on the Committee to
take an indicative decision on the United Kingdom
amendment (A/CONF.63/C.1/L.54) proposing the
adoption of a five-year period.

The Committee rejected the amendment (A/
CONF.63/C.l/L.54) by 20 votes to 17.
65. Mr. ROGNLIEN (Norway), speaking on a point
of order, said that his delegation maintained its amend
ment proposing the adoption of a three-year period
(A/CONF.63/C.1/L.56) .
66. Mr. MUSEUX (France) suggested that the Com
mittee should also take an indicative decision on the
adoption of a four-year period.

The Committee decided in favour of a four-year
period by 36 votes to 4.

Article 9
67. The CHAIRMAN suggested that the Committee
should start with a general debate before taking up the
article paragraph by paragraph.
68. Mr. REESE (United States of America) said that
his amendment (A/CONF.63/C.1/L.18) referred only
to the wording and that his delegation was prepared,
provided the substance of article 9 was not changed, to
agree that the Committee should refer the text to the
Drafting Committee.
69. Mr. BARCHETTI (Austria) reserved the right
not to submit his delegation's amendment (A/
CONF.63/C.l/L.44) until article 9, paragraph 3, to
which it referred, was taken up.
70. Mr. GUEST (United Kingdom) explained that
the amendment his delegation proposed to submit to
article 9, paragraph 2 (A/CONF.63/C.1/L.57) was

intended to enable a second type of fraud, not covered
in the text of the draft, to be considered: the case where
the claim had been wittingly and deliberately con
cealed by the debtor. If such a case arose, the limitation
period should run only from the date on which the
fraud was actually discovered. The fate of such a pro
vision was, of course, closely linked with that of ar
ticle 10, paragraph 2, in which the matter was already
broached.
71. Mr. ROGNLIEN (Norway) explained that the
purpose of his delegation's amendment (A/CONF.63/
C.1/L.60) was only to change the wording of article 9,
paragraph 1. He would prefer the text of paragraph 2
on fraud to appear in article lOin connexion with the
claim arising from clack of conformity. The common
period of four years would apply to claims arising from
fraud and start to run on the same date as in the other
cases. On the other hand, an additional limitation pe
riod of one year from the date on which the fraud had
been or could reasonably have been discovered would
be prescribed for those claims, as his delegation had
proposed in its amendment (A/CONF.63/C.1/L.61)
to article 10. Apart from the inclusion of a reference
to the lack of conformity of the goods, paragraph 3
would remain unchanged.
72. The only matter of substance raised in the amend
ment (A/CONF.63/C.1/L.60) was that of the link
between that proposal and that submitted by his dele
gation concerning article lOin its amendment A/
CONF.63/C.1/L.61.
73. Mr. KNUTSSON (Sweden) thought it necessary
to specify that article 9, paragraph 2, would apply only
to sufficiently serious cases of fraud and his delegation
had therefore tried to find a satisfactory wording to
describe the type of fraud concerned, as was apparent
from amendment A/CONF.63/C.1/L.63.
74. Mr. KAMPIS (Hungary) explained that his dele
gation's amendment (A/CONF.63/C.1/L.7l) was
merely intended to bring the text of article 9, para
graph 3, into line with article 1, paragraph 3 (d), of
the draft, as it was intended that article 9 should cover
only failure of performance by a party and not per
formance that was not in conformity with the contract
and because the expression "breach of the contract",
defined earlier as relating to either aspect, could not
therefore be used.

The meeting rose at 1 p.m.

11th meeting
Wednesday, 29 May 1974, at 3.15 p.m,

Chairman: Mr. CHAFIK (Egypt).

Consideration of the draft Convention on Preserip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add.l and 2, A/CONF.63/C.l/
L.18, L.19, L.32, L.33, L.37, L.44, L.45, L.57,
L.58, L.60, L.61, L.63 to 66, L.71, L.72)
(continued)

Article 9 (continued)
1. Mr. KAMPIS (Hungary) said that his delegation's
amendment to article 9 (A/CONF.63/C.l/L.71) was
simply a matter of drafting.

A/CONF.63/C.l/SR.11

2. The CHAIRMAN said that the Hungarian amend
ment would be referred to the Drafting Committee.
3. With regard to the Norwegian amendment (A/
CONF.63/C.1/L.60), which was linked with article 10,
he suggested that it too should be referred to the
Drafting Committee. He assured the representative of
Norway that the question of fraud would be discussed
in the context of article 10.
4. The United Kingdom amendment (A/CONF.63/
C.1/L.57), which concerned the question of fraud,
would also be considered in the context of article 10.
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5. Mr. AL-QAYSI (Iraq) pointed out that the rules following way: firstly, the last sentence of paragr.aph 3
of procedure made no provision for referring amend- of the draft article should govern the whole of article 9;
ments to the Drafting Committee merely because the then, paragraphs 2 and 3 should be combined into one!
sponsors so wished. That was a matter to be decided by the wording being that of paragraph 2 of the Israeli
the First Committee itself. proposal to which he had just referred,
6. Mr. BARCHETTI (Austria), introducing his dele- 11. Mr. KAMPIS (Hungary) pointed out that dele-
gation's amendment (AjCONF.63jC.1jL.44), the ef- tion of the first sentence of paragraph 3 in accordance
feet of which would be to delete the first sentence of with the Austrian amendment (AjCONF.63jC.1jL.44)
paragraph 3, said that paragraph 1 very wisely pro- would result in a serious omission, since that sentence
vided for the limitation period to commence on the was a very important clarification of paragraph 1. His
date on which the claim became due. That presupposed delegation would therefore be submitting an amend-
that the claimant had knowledge of the circumstances ment containing a simple solution to that problem.
that gave rise to his claim. Hence, it was incompre- 12. Mr. KOPAC (Czechoslovakia) recalled that, in
hensible that paragraph 3, relating to a breach of the connexion with article 1, the Committee had decided,
contract, should set as the commencement of the limi- by its approval in substance of his delegation's amend-
tation period the date on which such breach occurred, ment (AjCONF.63jC.ljL.5) , that the Convention
rather than the date on which the claimant learnt of should include claims arising from the contract itself
the breach of the contract by the other party. and from the breach, termination or invalidity of the
7. With respect to paragraph 2, he proposed the contract.
following formula, based on the wording of the United 13. He considered that paragraph 1 was quite clear
States 'amendment to that paragraph in document Aj in respect of the first group of claims, namely, those
CONF.63jC.ljL.18: arising directly from the contract, because it would be

f th hall apparent from the terms of the contract when the claim
"A claim arising from a breach 0 e contract s i:\lU became due or, if the contract was silent on that point,

accrue on the date on which the breach was or
reasonably could have been discovered." the law itself could set the due date. Problems arose,

however, with the other groups of claims. The first
8. Mr. GONDRA (Spain) emphasized the importance such group comprised claims arising from a breach of
of the question of the commencement of the limitation the contract, and paragraph 3 dealt with that question.
period. In earlier discussions on the article, particular However, the matter became more difficult in the case
stress had been laid on the contradiction between the of termination of the contract, and in that connexion
general principle, which had been accepted, and the he agreed to some extent with the representative of
question of the limitation period in the case of a breach the Netherlands. It might be advisable to specify the
of the contract. He therefore welcomed the Austrian date of commencement of the limitation period in case
proposal. He also shared 'the view of the representative of termination; perhaps termination itself could con-
of the Federal Republic of Germany that the United stitute the starting-point of the limitation period.
States amendment (AjCONF.63jC.1jL.18) involved 14. With regard to the question of invalidity, he did
a change of substance. However, he fully supported not fully understand paragraph 2, which dealt with
that amendment, the wording of which appeared to fraud. It was very difficult to reach 'a conclusion,. since
be clearer and more consistent with the principle set it was not clear which rights or claims should be cov-
forth at the beginning of the article. ered. That problem should be referred to the Drafting
9. Mr. BELINFANTE (Netherlands) observed that Committee. One question was that of the right to
he could understand the cases that would be covered by terminate a contract, which was not covered by the
article 9, but he wished to know what would happen Convention. It was not a claim; claims could arise only
in other cases. For example, where the buyer sue- after the termination of the contract. He therefore sug-
ceeded in obtaining termination of the contract for lack gested that paragraph 2 should be considered ata later
of conformity of the goods, and the seller had the stage in connexion with lack of conformity or invalidity;
right to recover the goods that had been delivered, it the problem could not be solved at present, since the
was not clear when the claim would become due. Al- scope of the Convention had not yet boon defined, par-
though a claim would probably become due at the time ticularly in connexion with invalidity.
of a unilateral declaration-by the buyer, it was not 15. Mr. FRANTA (Federal Republic of Germany),
clear whether, in the event of a court decision, the commenting on the United States amendment (AI
claim would become due from the date of the judge- CONF.63jC.ljL.18), pointed out that the word "ac-
ment or from the expiration of the period allowed for crues", as used in paragraph 1 of the amendment, meant
appeal. There was also the question when the right to the date on which the claim was established or became
terminate a contract became due. He wondered whether effective, whereas the words "becomes due". used in
the date envisaged in paragraph 1 Was the best ap- the draft article meant the date on which the claim
proach, or whether UNCITRAL had considered other could be exercised. The distinction was important; if,
possibilities. The limitation period should run from the for example, it was stipulated in a contract of sale that
time of termination of the contract or the time of de- the price was to be paid one year after the conclusion
livery of the goods. If the Committee felt that the of the contract, the claim would accrue on the date of
date on which the claim became due was a sufficient the conclusion of the contract but would not become
criterion, he would not contest the decision, but he due until one year after that date. He therefore con-
wished to know which factor was the decisive one. sidered that the amendment to paragraph 1 was not
10. Mr. SAM (Ghana) said that he could accept the merely a drafting change.
first paragraph of draft article 9. As to paragraphs 2 16. With regard to paragraph 2 of the. United States
and 3, however, he agreed with the views submitted by amendment, he preferred the original wording, which
Israel in document AjCONF.63j6jAdd.1. He there- was more in keeping with the aim of the Convention.
fore proposed that article 9 should be drafted in the However, that was a matter of drafting.
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17. He supported paragraph 3 of the United States
amendment, which would delete the first sentence of
paragraph 3 of the draft article, as would the Austrian
proposal (A/CONF.63/C.l/L.44). The term "breach
of contract" was very vague and open to different inter
pretations and, as the representative of Austria said, it
was not necessary to have a special provision for that
kind of claim, since the beginning of the limitation
period could be covered by paragraph 1.
18. While the wording for paragraph 3 proposed by
the United States was not entirely satisfactory, that
again was a matter for the Drafting Committee.
19. Turning to the Hungarian amendment (A/
CONF.63/C.l/L.71), he said he did not agree that
the words "from a breach of the contract" should be
replaced; while that term was not wry clear, the words
"a failure of performance" proposed in the Hungarian
amendment referred to a different kind of claim which
was already covered in paragraph 1.
20. He could not support the Swedish amendment
(A/CONF.63/C.l/L.63), since it would link a civil
right to a criminal offence. On the other hand, he
wished to support the Austrian proposal in document
A/CONF.63/C.l/L.44.
21. Referring to the United Kingdom amendment
(A/CONF.63/C.l/L.57), he said that paragraph 2
already covered cases in which fraud was committed
either before or at the time of the conclusion of the
contract. The only element added by the amendment
related to cases in which fraud was committed after the
conclusion of the contract, and the amendment was
therefore unnecessary.
22. The Norwegian amendment (A/CONF.63/C.l/
L.60) presupposed the deletion of paragraph 2, to
which his delegation was opposed. Moreover, the phrase
"but a claim arising from a defect or other lack of
conformity on the date on which the goods are actually
handed over to the buyer" was more relevant to the
provisions of article 10 than to those of article 9.
23. Mr. REESE (United States of America), reply
ing to the remarks made by the representative of the
Federal Republic of Germany, said that in United
States usage the words "the date on which the claim
accrues" meant the date on which the claim could first
be asserted or exercised.
24. Mr. GUEIROS (Brazil) said that the Hungarian
amendment to article 9, paragraph 3, was superfluous
in view of the fact that article 1, paragraph 3 (d) de
fined breach of contract as "the failure of a party to
perform the contract or any performance not in con-
formity with the contract". .
25. His delegation wished to propose an amendment
to article 9, paragraph 1, drawn from Czechoslovakia's
comments in document A/CONF.63/6/Add.1. It con
sisted in adding at the end of the paragraph the words
"or on which the right could have been exercised".
26. His delegation supported the Ghanaian oral
amendment to paragraphs 2 and 3.
27. Mr. GOKHALE (India) said that paragraph 3
referred to two different questions which could more
appropriately be dealt with in separate paragraphs,
namely, the date on which claims became due in cases
of breach of contract and the effect of the giving of
notice on the commencement of the limitation period.
28. It was unnecessary to specify the date on which
claims became due in cases of breach. With regard to
the giving of notice, he recalled that, in the discussion

on article 8, many delegations had spoken in favour
of a limitation period longer than four years. To meet
their views, the limitation period should be extended
to take account of the period within which notice was
required to be given.
29. Mr. ROGNLIEN (Norway), referring to the
discussion that had arisen concerning the wording of
paragraph 1, said that the UNCITRAL Working Group
on Prescription had considered the phrase "the date
on which the claim can first be exercised" as an alter
native to "the date on which the claim becomes due",
but had discounted that alternative because the date
on which the claim could be exercised usually depended
on the Law applied by the court, and in such cases the
parties would not know exactly the date of commence
ment of the limitation period before legal proceedings
were instituted.
30. Referring to the remarks made by the represen
tative of the Federal Republic of Germany concerning
the Norwegian amendment (A/CONF.63/C.1/L.60),
he said that his delegation's intention was not to delete
paragraph 2 but to transfer its provisions to article 10.
31. Paragraph 3 stated that a claim arising from a
breach of contract should be deemed to become due
on the date on which such breach occurred. That was
a useful clarification, in view of the fact that most
claims were based on breach of contract. Paragraph 2
of his delegation's amendment to article 9 went further
than the present paragraph ·3 and was designed to
stipulate a precise starting-point for limitation periods
in respect of claims arising from breach of contract
or from a defect or other lack of conformity. The com
mencement of such limitation periods should not de
pend on the time within which notice was required to
be given, which was usually specified in the laws on
sale by the words "within a reasonable time" or
"promptly" and would add little to the length of the
limitation period.
32. The United States proposal for the replacement of
the words "becomes due" by "accrues" in paragraph 1
of the article was simply a question of drafting. He felt,
however, that the word "accrues" might not always be
understood in civil-law countries.
33. Referring to the Czechoslovak proposal that the
limitatioo period in respect of a claim arising from the
breach, termination or invalidity of a contract should
commence on .the date on which the claim could first
have been exercised, he pointed out that thar possi
bility was already covered by the provisions of para
graph 1 and by the words "shall . . . be deemed to
become due on the date 00 which such breach occurs"
in paragraph 3.
34. Nothing in the Ghanaian amendment, except for
the provisions of paragraph 2 (c), could be construed
as .adding 'any new element to the existing text of
article 9, paragraph 3. He was not sure whether the
intention of the representative of Ghana was to stipu
late that "the date on which the claim becomes due"
meant the date on which the claim could be exercised
in 'all cases except breach of contract or fraud.
35. Mr. STALEV (Bulgaria) said that little could be
achieved by voting on the present text of article 9, which
did not reflect the amendments to article 1 already
adopted. The main concern of the Committee should be
to bring the provisions of article 9 into line with those
of article 1, as amended. That could be done either by
devising a general rule on commencement of the limi
tation period covering all the different rights and claims.
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referred to in article 1 or by enumerating different rules buyer should give notice of any lack of conformity he
to fit the different cases. The Committee should de- discovered within a specified period from the tune when
cide which of the two alternatives it preferred and the goods were handed over,and that otherwise he
assign the task of formulating an acceptable text to the would have no basis on which to seek avoidance of
Drafting Committee. the contract then the Ilmitation period would begin not
36. Mr. BARCHETTI (Austria) agreed with the when notice' of lack of conformity was given but when
representative of Hungary that the substance of the the goods were handed over, and consequently it could
Austrian amendment (A/CONF.63/C.1/L.44) did not not be affected by the requirement of notice. The sec-
require the deletion of the first sentence of paragraph 3. ond sentence of paragraph 3 therefore seemed super-
It would be sufficient to replace the word "occurs" by fluous.
the words "was or reasonably could have been discov- 46. Mr. KOPAC (Czechoslovakia) suggested that
ered", the most important question for the Co~mittee to de-
37. Mr. JENARD (Belgium) said that his delegation cide was whether there should be a detailed rule or a
was favourably disposed towards the present text of general rule to define the commencement of the li~ita-
paragraph 1. It was not familiar with the concept of tion period. Both solutions had advantages and disad-
"breach of contract" in paragraph 3 but could accept vantages, If there was to be a ge~eral rule, there ,,;as
the paragraph as a useful clarification of the provisions the disadvantage that the expressl~ "~hen th~ claim
of paragraph 1. becomes due" had different meamngs ID the different
38. He had no objection to the Drafting Committee's 'legal systems, so that it would be diffic~t. f~ busin~ss-
using the Ghanaian amendment as a basis for revision men to ascertain precisely when the limitation penod
of article 9, but felt that it should not be adopted in its started. If the solution of a detailed rule was preferred,
entirety, He had particular difficulty with the word the limitadon period would be more clearly defined but
"reasonably" in paragraph 2 Cc) of the amendment. a great deal more work would be required.
39. The CHAIRMAN suggested that the Ghanaian 47. The present text of the draft Convention lay
proposal should be regarded as la drafting amendment somewhere between those two solutions. The general
and referred to the Drafting Committee for further rule was defined in article 9, paragraph 1; there fol-
action. lowed special provisions pertaining to fraud" breach

of contract, defect or lack of conformity, and so forth.
It was so decided.

48. His delegation was willing to support the sug-
40. Mr. KRISPIS (Greece) said that it was important gestion that discussion of the detailed provisions should
to keep the terminology uniform. In articles 8 and 9 be postponed until a later stage, when the full scope
only the word "limitation" was used, whereas article. 1 of the Convention would have been determined by the
referred to both "limitation" and "prescription". The Drafting Committee. In the meantime the First Corn-
Conference should decide on one or the other of those mittee should' merely decide whether it would prefer
terms. a general rule or a detailed" rule on the commence-
41. Paragraph 1 was the cardinal rule of article 9, ment of the limitation period.
and its purpose was to state clearly the starting-point 49. Mr. HONNOLD (Chief, International Trade
of the limitation period, which in all civil-law coun- Law Branch) recalled that the Committee had previ-
tries commenced at the time of the actio nata. The ously adopted the substance of the Czechoslovak
Drafting Committee should choose between the ex- amendment to article 1, paragraph 1 (A/CONF.63/
pressions "the claim becomes due"and "the right C.l/L.5), thus defining to some extent the scope of
could have been exercised"; either was acceptable, but the Convention.
it would be misleading to use both. 50. Mr. KOPAC (Czechoslovakia) said that the full
42. His delegation could not support the Swedish scope of the Convention would only be known when
amendment to paragraph 2 (A/CONF.63/C.1/L.63). the Drafting Committee had settled certain questions of
That was because fraud in civil law Was broader in terminology. For example, the present text of article 9•

. meaning than fraud in criminal law, and it was prefer- paragraph 1, if retained, would exclude the right to
able to retain the civil-law meaning. declare the contract avoided. If, however, the Brazilian
43. With regard to the Hungarian amendment to oral amendment was adopted, that right could be exer-
paragraph 3 (A/CONF.63/C.1/L.71), he pointed out cised and the scope of the Convention would be
that there was a difference between breach of contract broader.
and failure of performanoe. The former implied culpa 51. Mr. GUEST (United Kingdom) suggested that
and, since his delegation preferred the concept of culpa, three trends of thought could be discerned in the dis-
it would vote against the Hungarian proposal. cussion. First, there was the approach represented by
44. Mr. SUMULONG (Philippines) said that his the United States proposal (A/CONF.63/C.1/L.18).
delegation would prefer to use in paragraph 1 the word- which would lay down two rules for the date of com-
ing "on which the claim accrues", as proposed in the mencement of the limitation period-either the date on
United States amendment (A/CONF.63/C.1/L.18). which the claim accrued or the date on which fraud
Under Philippine law a claim became due at the time was or could have been discovered. Secondly, there
of the conclusion of the contract, since either party was the approach exemplified by the UNCITRAL
could claim that the other was bound. by the contract. draft, which stated a general rule but went further than
The claim accrued, however, only if there was a failure the United States proposal by making provision for
to perform which gave rise to a cause for complaint. instances of both fraud and breach of contract. Thirdly,
Thus, the United States amendment was more accurate there was the enumerative approach advocated by the
and precise. representative of Bulgaria, whereby article 9 would be
45. His delegation failed to see how the second sen- amplified to give numerous instances of when the
tence of paragraph 3 fitted in with paragraph 1. For claim was deemed to become due. That approach was
example, if ina contract of sale it was agreed that the exemplified by the amendment originally proposed by
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Israel and formally submitted by the representative of
Ghana.

52. The Drafting Committee would be unable to pro
ceed with its work until it knew which of those ap
proaches the First Committee favoured. He for one
felt that it would be impossible, in the limited time
available, to adopt the enumerative approach. Most
civil-law codes contained relatively simple rules and
their detailed application was left to the judges. The
same was true of common-law systems. He therefore
favoured either the United States proposal or the
original text.

53. Mr. KNUTSSON (Sweden) endorsed the com
ments of the representative of the United Kingdom.
His delegation preferred the approach embodied in the
existing text, since it laid down the general rule and
provided some useful clarifications.

54. His delegation agreed with the Belgian delegation
that the word "reasonably" in paragraph 2 (c) of the
Israeli text should be deleted. It also supported the
view that the second sentence of paragraph 3 of the
UNCITRAL text should form a separate paragraph,
since it was applicable to the whole of article 9.

55. Mr. REESE (United States of America) said he
fully agreed with the United Kingdom representative
that the question of approach must be resolved before
the article was referred to the Drafting Committee.
His delegation preferred the general approach-as in
the present text or in its own proposal-to the enumera
tive approach.

56. In addition, certain questions of substance must
be settled before the Drafting Committee could begin
its work. For example, the inclusion of the words "or
reasonably could have been" made the present text of
paragraph 2 substantially different from that proposed
by Israel. The Swedish amendment (A/CONF.63/
C.1/L.63) was also a substantive proposaland should
be accepted or rejected before the article was redrafted.

57. Tht CHAIRMAN pointed out that any discussion
pertaining to fraud was to be left until the Conference
took up article 10.

58. Mr. JENARD (Belgium) said the representative
of the United Kingdom had outlined very dearly the
three choices open to the Committee. Because of the
very broad scope of the Convention, and particularly
its extension to cover invalidity, it would be very dif
ficult to adopt an enumerative approach. The grounds
for initiating actions for annulment were similar in most
countries; there was also the risk of embarking on
difficult discussions about the capacity of the parties,
fraud, error and breach. H had been a mistake to make
the scope of the Convention so sweeping, but the om.y
remedy was a general rule. The existing text of article 9
was better than that proposed by the United States" in
that the former was more specific about cases of breach
of contract.

59. The CHAIRMAN asked whether the Committee
wished to adopt an enumerative approach or preferred
to work towards a general rule.

60. Mr. STALEV (Bulgaria) said the matter was one
for the Drafting Committee.

61. The CHAIRMAN agreed with the representative
of Bulgaria, but said that the Drafting Committee
would need a little more guidance. He suggested that

the Committee should take an indicative vote on the
approach it preferred.
62. Mr. KHOO (Singapore) said it might not be
clear to everyone what was meant by an enumerative
approach. Moreover, the distinction between a general
and an enumerative approach might be too simple.
The Ghanaian proposal did not seem to be very dif
ferent from the approach adopted in the UNCITRAL
draft, although it might serve as a basis for improving
the text. Article 9 should contain a general rule and
some more specific provisions. The Ghanaian proposal
was an extension of the specific provisions. If the
Convention was to cover invalidity, the Committee
must give very serious consideration to the specific
provisions. He appealed to the Committee not to make
general and enumerative approaches mutually exclusive.

63. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said it was dear from the discussion that
there were three possible approaches: a general ap
preach, such as that contained in the existing text of
paragraph 1, where the commencement of the limita
tionperiod was not defined; a general definition, to
gether with a list of the most important cases involving
a definite date of commencement of the limitation
period; and a specific and exhaustive enumeration
based on the general principle. He agreed with the
United Kingdom representative that time would not
allow an exhaustive treatment, because substantive
questions were involved. He therefore favoured a
general approach or the retention of the text as it
stood.
64. Mr. HONNOLD (Chief, International Trade Law
Branch) said he wished to suggest a procedure that
might allow the Committee to 'reach a decision on
article 9. The fundamental point was the amount of
detail to be included in the article. One way to resolve
the issue would be to agree that either the first or the
second approach mentioned by the United Kingdom
representative should be adopted. The first step would
then be to decide. whether to retain or delete the first
sentence of paragraph 3; the decision on that point
would give an indication of the general feeling about
the amount of detail desired.
65. Mr. MUSEUX (France) said that he was in
clined to favour the existing text of article 9. The
Czechoslovak and Brazilian amendments to paragraph 1
could be transmitted to the Drafting Committee for
consideration, because the decision already taken on
article ,1 meant that article 9, paragraph 1, should
mention rights as well 'as claims. The Ghanaian pro
posal appeared to state a general rule in its para
graph land repeat it, in a subsidiary position, in
paragraph 2 (c).

66. Mr. JENARD (Belgium) said he was in favour
of taking an indicative vote on the suggestion made
by the Chief of the International Trade Law Branch.
67. Mr. BELINFANTE (Netherlands) said that all
the issues involved in article 9, apart from fraud"
which the Committee would be discussing later, Were
drafting matters. The Committee must indicate the lines
along which the Drafting' Committee should work.
The fact that he did not consider the draft satisfactory
did not mean that an attempt should be made to pro
vide a complete enumeration, which in any event would
be impossible. The Drafting Committte could follow
the lines indicated in the Ghanaian proposal, with the
word "reasonably" deleted, and make the enumeration
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broader. Alternatively, he would support the United
States proposal to have only one general rule.

68. Mr. SAM (Ghana) said he found it encouraging
that his delegation's proposal had received so much
support in the Committee. He asked whether the repre
sentative of France would find the Ghanaian amendment
more acceptable if paragraph 2 (c) was deleted.

69. Mr. MUSEUX (France) said the deletion of
paragraph 2 (c) would make the Ghanaian amend
ment acceptable. However, the whole matter seemed
to be a question of drafting changes; the Drafting
Committee could use the Ghanaian proposal as a
guideline.

70. The CHAIRMAN~sked the Committee to in
dicate by show of hands whether it wished the Drafting
Committee to adopt the general approach of article 9"
paragraph 1, to retain the substance of paragraphs 1
and 3, or to produce a more detailed enumeration.

It was decided to retain the substance of para
graphs 1 and 3.

71. Mr. FRANTA (Federal Republic of Germany)
pointed out that. the United States and Austria had
proposed the deletion of the first sentence of para
graph 3.

72. The CHAIRMAN said that that was a matter
for the Drafting Committee to decide.

Article 10
73. Mr. GONDRA (Spain) felt that article 10
should be simplified, since it involved two different
limitation periods. His delegation was prepared to
accept the majority view regarding the desirable limita
tion period but wished to emphasize the importance of
avoiding a proliferation of different periods, which
would create great uncertainty in the commercial world.
It would therefore favour the deletion of article 10,
provided that a provision could be inserted in .aI!icl~ 9
specifying the date of commencement of the. limitation
period in case of a defect or lack of conformity of the
goods. In that respect, he supported the Swedish amend
ment. (A/CONF.63/C.l/L.64), which would replace
article IQ, paragraphs land 2, by a single provision
covering claims arising from a defect or lack. of C?n
formity of the goods. He would prefer the insertion
in article 9 ofa provision stating that the limitation
period should commence on the date on which the
goods were actually handed over to the buyer, since
that was a question of fact, whereas the date on which
the risk passed to the buyer-the alternative formula
proposed by Sweden-was a legal question that was
much more difficult to determine. He therefore sug
gested a text along the lines of the United States
amendment (A/CONF.63/C.l/L.19) , but with an
additional paragraph reproducing the Swedish amend
ment in document A/CONF.63/C.l/L.64.

The meeting rose at 5.50 p.m.

12th meeting
Thursday, 30 May 1974, at 10.15a.m.

Chairman: Mr. CHAFIK. (Egypt).

Conltideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/C.1/
L19, L.32, L33, L.37, L45, L58, L.61, L.64,
L65, L.66, L72, L75) (continued)

Article 10 (continued)
1. The CHAIRMAN read out the list of amendments
relating to article 10 and observed that the Committee
also had before it an oral amendment by the repre
sentative of Nigeria suggesting that in paragraphs 1
and 2 of article 10 the word "three" should be substi
tuted for. the word "two". The Chairman invited the
sponsors of the amendments to. introduce their pro-
posals.
2. Mr. REESE (United States of America) said that
his delegation's amendment (A/CONF.63/C.l/L.19)
was simply a drafting change and therefore could
without difficulty be referred directly to the Drafting
Committee.
3. Mr. ANTONIEWICZ (P()land) noted, with refer
ence to paragraph 1, that goods could be handed
over through an agent. The aim of his amendment
(A/CONF.63/C.l/L.32) was simply to make it ex
plicit that that situation came within the Convention's
sphere of application.
4. Mr. KRUSE (Denmark) thought that there was
no need to stipulate in article lOa limitation period
different from that in article 8, nor to establish a dif-

A/CONF.63/C.1/SR.12

ferent period when the lack of conformity was a hid
den defect" except in the case of fraud. His delegation
therefore proposed, in the amendment contained in
document A/CONF.63/C.l/L.33, that paragraphs 1
and 2 of article 10 should be combined into a single
paragraph providing for a limitation period of four
years.

5. His delegation also proposed that paragraph 3
should be amended so that the period would commence
on the same date as that provided for in paragraph 1,
and so that the buyer would always enjoy a minimum
period of one year beyond the date of the expiration
of. the period of the undertaking.

6. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that his delegation's amendment
(A/CONF.63/C.l/L.37) contained two recommenda
tions and a proposal. His delegation considered the
eight-year limitation period provided for in paragraph 2
of article 10 too long and recommended that considera
tion should be given to the possibility of reducing it.
He would be prepared to accept a duration. of four
years, the same as that provided for the generalIimita
tion period.

7. The concept of the handing over of the goods
might give rise to uncertainty. Were the goods handed
over when they were embarked, when they were un
loaded at the port of destination or when the buyer
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actually took possession of them? His delegation thought
'that the Drafting Committee should consider that
problem.
8. The aim of the third USSR proposal was to specify
that the limitation period of a claim based on the
undertaking was the same as that of a claim based on
a defect or Iack of conformity.
9. Mr. BARCHETTI (Austria) said that his delega
tion was withdrawing its amendment (A/CONF.63/
C.l/L.45) in favour of the amendment submitted by
the delegation of the Federal Republic of Germany
(A/CONF.63/C.1/L.72).
10. Mr. GUEST (United Kingdom) said that British
t~a?e ,circles. had ~en un~imous in opposing two
limitation periods. HiS delegation had therefore submit
ted an amendment (A/CONF.63/C.1/L.58) whereby
the first two paragraphs of article 10 would be deleted;
that would leave one single general limitation period
applicable in all cases and would have the added ad
vantage ofestabIishing only one date of commence
ment, that provided for in article 9. It was true that
the expression "the date on which the claim becomes
due" .was ambiguous, but it was to be hoped that its
meanm~ would be made clear by the provisions of
the revised ULIS. If the first part of the United King
dom amendment was not acceptable" his delegation
would support the Danish amendment (A/CONF.63/
C.1/L.33).
11. The purpose of the second part of the amend
ment was to bring the wording of what was currently
paragraph 3 more closely into line with the commercial
effects of the undertaking. By giving an undertaking,
the seller committed himself either to remedying any
defect discovered during the period of the undertaking,
or to remedying any defect which was discovered dur
ing the period of the undertaking and of which he was
notified within that period. In practice, the second al
ternative was the course generally adopted. His delega
tion considered that the wording it proposed was closer
to the reality of commercial transactions than the text
of the draft or the Danish amendment.
12. Mr. ROGNLIEN (Norway) shared the view of
the delegations of Denmark, the United Kingdom and
Sweden in that his delegation's main aim was to ensure
the uniformity of the limitation period. If an agree
ment was reached on that point, the only difficulties
remaining would be drafting problems.
13. His delegation's amendment (A/CONF.63/
C.1/L.6l) therefore involved, first the deletion of
paragraph 1 of article 10. As a compromise, his delega
tion proposed a special provision in square brackets
which prescribed an additional one-year limitation
period where the lack of conformity was a hidden
defect. That was merely a compromise solution" which
should be put to the vote only if the Danish, United
Kingdom and Swedish amendments were rejected.
14. The third change proposed by his· delegation
consisted of reducing from eight to six years the
maximum limitation period provided for in the exist
ing paragraph 2 of article 10.
15. Finally, his delegation proposed that the question
of .undert~kings should be dealt with in a separate
article which would reproduce the text of existing
paragraph 3. The United Kingdom amendment to that
paragraph covered only the second alternative that
representative had mentioned, and was so worded as
to prevent the ~uyer fr?m invoking the undertaking
unless he had given notice of the lack of conformity

during the period of the undertaking. The Danish
amendment was not satisfactory. When the period of
the undertaking was long, it would be reasonable to
set a maximum limit for the limitation period. Coli..
versely, when the period of the undertaking was very
short, it would be desirable for the buyer to enjoy
the four-year period provided for under article 8. In
order to resolve that problem.' his delegation suggested
that a small working group should be set up to find
a satisfactory form of wording for the provision which
currently appeared in paragraph 3 of article 10.
16. Mr. KNUTSSON (Sweden) thought that ar
ticle 10 raised three fundamental questions. Should a
special period be prescribed for the situation covered
therein? Should a commencement date different from
that provided for in paragraph 1 be established in the
case of a concealed defect? Should the Convention
include a special provision concerning undertakings?
His delegation" in accordance with the views of trade
circles in his country, replied in the negative to the
first two questions. It advocated a uniform limitation
period commencing on the date on which the claim
became due. It had therefore submitted the amendment
contained in document A/CONF.63/C.1/L.64. It pro
posed that paragraphs 1 and 2 of article 10 should
be deleted and that a single provision should be inserted
stating that the limitation period would commence on
the date on which the goods were actually handed
over.
17. His delegation's amendment to paragraph 3 of
article 10 appeared in document A/CONF.63/C.1/
L.66. Its aim was essentially to simplify and clarify
the wording of the paragraph by taking as the com
mencement date for the Iimitatlon period the date of
expiration of the period of the undertaking. His delega
tion could accept the United Kingdom amendment, but
would prefer its own solution, which it considered
simpler. If its amendment was not accepted, it would
suggest, as stated in paragraph 2 of its amendment,
that the buyer should benefit from an additional period
of two years from the date of the expiration of the
period of the undertaking.
18. Some delegations regarded a four-year period in
the case of a defector Jack of conformity as too long.
Others considered. that period too short. They should
all be reminded that the law on the sale of goods
would contain regulations governing periods of notifica
tion;thoseperiods would be short, which would oblige
the parties to act with diligence, whatever .the duration
of the funitation period.
19. In a third amendment (A/CONF.63/C.1/L.65,)
his delegation proposed a means of eliminating the
ambiguity arising from the expression "on which the
goods are actually handed over to him (the buyer)".
There were cases where the buyer never took posses
sion of the goods, since he had resold. them while they
were still in transit. It would therefore be preferable
to take the date on which the risk passed to the buyer
as the commencement date, since it would be easier to
determine. That last proposal did not concern the
substance of article 10 and his delegation would not
insist that it should be put to the vote.
20. The CHAIRMAN said that Australia had sub
mitted a subamendmentto the Swedish amendment in
document A/CONF.63/C.1jL.64.
21. Mr. NYGH (Australia) said that the proposed
subamendment referred to the last part of the Swedish
amendment, which would read as follows:



12th meeting-30 May 1974 187

"For the purpose of article 9, paragraph 1, a 28. Mrs. JUHASZ (Hungary) said that the amend-
claim arising from a defect or lack of conformity ment proposed by her delegation, (A/CONF.63/C.l/
shall be deemed to become due on the date on L.75) related mainly to drafting and could be referred
which the defect is or could reasonably be discovered to the Drafting Committee. Her delegation, ht?wever,
by the buyer," wished to state that it was in favour of shortenmg the

22. His delegation was strongly in favour of a uni- limitation periods provided for in article 10, para-
form limitation period but felt that article 10 should graphs 1 and 2 of the draft.
establish a specific commencement for that period in 29. Mr. JEMIYO (Nigeria) explained that his oral
the event of defect or Iack of conformity and that, amendment would increase to three years the limita-
therefore, the amendments which proposed simply de- tion periods provided for in article 10, paragraphs 1
leting paragraphs 1 and 2 of article 10 were not and 2, for. the reasons already given during the debate
satisfactory. on article 8. Paragraph 1 seemed to refer to obvious
23. In principle" he supported the general intent of defects or lack of conformity over which the developing
the Swedish amendments but wished to avoid any countries encountered special difficulties, mainly be-
reference to the handing over of goods or to the cause of the time it took for goods to reach their final
passing of risks since those were legal concepts that destination. Increasing the limitation period to three
I th I different i . H' d d years would make it possible to take account of those
ent emse ves to erent interpretations. e inten e circumstances. Likewise" the developing countries

to determine the commencement of the period on the
basis of a strictly empirical criterion, setting it at the would prefer to see the limitation period provided for
time when the buyer could reasonably undertake an in paragraph 2, relating to claims arising from a defect
inspection of the goods. and discover the defects. His or lack of conformity which could not be discovered
proposal was very similar to that of the United States at the time the goods were handed over, increased to
(A/CONF.63/C.l/L.19), the only difference being that three years, for it was common knowledge that those
it included the words "by the buyer". That was not countries bought equipment, which was often highly

technical, to train skilled personnel, and that they did
simply a matter of drafting, for there were instances not have specialists capable of inspecting the •goods on
in which a buyer resold the goods in their original arrival. Foreign experts therefore had to be called upon
packing, in which case some time might elapse before and the extension of the limitation period would make
he was informed of the defect or lack of conformity. it possible to take account of the time such procedures
24. Mr. FRANTA (Federal Republic of Germany) took and would smooth over certain difficulties that
recalled that article 10, paragraph 1, of the draft was would arise fromthe proposed definition of the com-
designed to meet the view that the Convention should mencement of the limitation period.
contain a provision specifically concerning the limita- 30. Mr. GUEIROS (Brazil) said he favoured the
tion period for claims arising from a defect or lack of formula proposed by the Swedish delegation (A/
conformity. tin order to avoid any misunderstanding as CONF.63/C.l/L.64) for, even if there were practical
to the date on which claims became due, it was essential reasons in favour of a short limitation period in the
to specify that the limitation period commenced on the case of claims arising from a defect or lack of con-
date on which the goods were actually handed over. formity, discovery of such defect or lack of conformity
Moreover, the danger that the amount of time elapsed might nevertheless take time and a four-year limitation
might make it difficult to prove anything and the un- period seemed appropriate. His delegation was also in
certainty that would result for the seller if a general favour of the amendments in document A/CONF.63/
four-year period was applie~ as provided for in ar!icle 8 C.ljL.65 and L.66.
had resulted in the provision of a shorter lirmtation 31. Mr. KRISPIS(Greece) said he preferred the
period for that type of claim. original text of draft article 10. A two-year limitation
25. In the Federal Republic of Germany, the limita- period in respect of claims arising from a defect or
tion period in respect of claimsarising from a defect lack of conformity seemed reasonable. Such claims were
or lack of conformity was six months. In its amendment fairly rare in practice and it was desirable not to
(A/CONF.63/C.l/L.72) his delegation therefore pro- prolong the seller's uncertainty. The one-year period
posed, as a compromise measure, a limitation period proposed by the delegation of the Federal Republic of
of one year commencing on the date on which the Germany would no doubt be even more satisfactory
goods were actually handed over. That commencement but since the majority of participants did not seem
was much more exact and much less debatable than prepared to accept it, two years was an acceptable
the time at which the defect or lack of conformity compromise.
was or .could reasonably have been discovered 32. However, his delegation supported the Swedish
(A/CONF.63/C.l/L.19) or the date on which the amendment (A/CONF.63/C.l/L.65) which would
risk passed (A/CONF.63/C.l/L.65). substitute the date on which the risk passed to the
26. Similarly, the two-year period and the maximum buyer for the date on which the goods were actually
'limit of eight years from the date on which the goods handed over as the commencement of the limitation
were actually handed over to the buyer provided for period. Indeed, that date seemed easier to define in
in article 10, paragraph 2, seemed too long. For the law. However, the words "under the law applicable to
reasons already expressed, a claim arising from a the contract ot: sale" should be added after the word
defect or lack of conformity which was not discovered "buyer".
at the time when the goods were handed over should 33. Mr. STALEV (Bulgaria) was in favour of the
be subject to a two-year limitation period commencing initial text of draft article 10 and emphasized that
on the date on which the goods were actually handed the provisions of paragraph 3 sufficiently safeguarded
over to the buyer. the interests of the buyer in transactions relating to
27. With regard to paragraph 3" his delegation was capital goods" for the seller generally gave 3; spec~fic
in favour of the wording proposed by the United undertaking in such cases. In other cases a limitation
Kingdom delegation (A/CONF.63/C.l/L.58). period of four years would undoubtedly be too long.
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34. His delegation could not accept the Australian
delegation's suggestion that the date on which the defect
or Iack of conformity was or could have been dis
covered should be the general' commencement of the
limitation period. Practical experience had shown that
it was often very difficult to establish the cause of the
defect and undue lengthening of the limitation period
would "only make that difficulty greater.
35. Mr. JENARD (Belgium) said he preferred the
initial text of the draft, which reflected a compromise
between the needs of the various countries and took
into account the difficulties peculiar to proving lack of
conformity and the interest of the parties to the con
tract of sale.
36. The four-year period proposed in the Danish
amendment (A/CONF.63/C.l/L.33) would be far
too Iong in cases of obvious defect or lack of con
formity and much too short in the case of hidden de
fects. The United Kingdom amendment (A/CONF.63/
C.l/L.S8) had the advantage-which might also be
a disadvantage-of leaving uncertain the commence
ment of the limitation period; the Norwegian amend
ment (A/CONF.63/C.l/L.6l) was hardly an im
provement on the initial text; the Australian proposal
was not satisfactory for setting the date, on which the
defect or lack of conformity was discovered as the
commencement of the limitation period did not obviate
the need to stipulate a maximum period. Finally, the
Swedish amendment (A/CONF.63/C.l/L.65) might
lead to confusion since there was no uniform definition
in the various countries of the time at which the risk
was passed. The initial text of the draft therefore
seemed less open to criticism. However, his delegation
supported the wording proposed by the United King
dom delegation for paragraph 3 (A/CONF.63/
C.l/L.58).
37. Mr. BARNES (Ireland) pointed out that the
stability and security of legal transactions seemed to
require the adoption of a uniform limitation period.
There could, however, be exceptions in three particular
cases. For instance, there should be a specific provision
for fraud. According to a universally acknowledged
rule no one could claim his own error as an excuse.
In that connexion his delegation preferred, the text of
article 10, bearing in mind article 9" paragraph 2, as
amended at the suggestion of. the United Kingdom.
The second case was that of hidden defects, which
might be expected to come to light before the end of
the limitation period provided that period was suf
ficiently Iong. One possible compromise on that point
might be to apply a general limitation of more than
four years. Finally, there was the case in which the
seller gave a specific undertaking for which no par
ticular provision seemed to be needed. However.vin a
spirit of co-operation, his delegation" was prepared to
agree to a formula based on the wording of the United
Kingdom amendment (A/CONF:63/C.l/L.58).
38. Mr. GOKHALE (India) was in favour of a
uniform limitation period. His delegation supported
the Australian proposal concerning. the .commencement
of the limitation period and strongly supported the
United Kingdom amendment (A/CONF.63/C.l/
L.58) to paragraph 3.
39. Mr. KRUSE (Denmark) said that the amend
ment submitted by his delegation (A/CONF.63/C.l/
L.33) should be revised by adding at the end of para
graph 1 the words "or refused by him". He emphasized
the close relationship, implicit in the text of article 10,

between the effect of the rules of notification and the
effect of prescription in the strict sense.
40. His delegation supported the Norwegian proposal
that a working group should be given the task, of set
tling the remaining difficulties with regard to article 10,
paragraph 3, which were-basically of a drafting nature.
41. Mr. BELINFANTE (Netherlands) said that his
delegation was in favour of a uniform prescription
period and would support the United Kingdom amend
ment (A/CONF.63/C.l/L.58) or the Danish amend
ment (A/CONF.63/C.l/L.33).
42. His delegation was of the view that, notwith
standing the provisions of article 10, a claim arising
from lack of conformity could be tenable only if it was
brought soon enough after the discovery of the lack
of conformity so that the claimant could produce, proof
of his allegations. The liability of the seller would be
very difficult to establish if the buyer had used the
goods for some time before alleging lack of conformity.
It was therefore in the, buyer's interest to notify the
seller without delay, and the.Iength of the prescription
period was only of limited importance. IIn his delega
tion's view, there was, accordingly, no reason not to
make the period of four years generally applicable.
43. Mr. MICHIDA (Japan) said that his delegation
would prefer a uniform prescription period in aocord
ance with the terms of the mandate of the UNCITRAL
Working Group on Time-limits and Limitations (Pre
scription) in the field of the international sale of goods.
The general period of four years was therefore
satisfactory.
44. The distinction made in the text of article 10
between different types of lack of conformity seemed
to be so complicated that it might give rise to disputes
in practice. His delegation therefore supported the prin
ciple underlying the Danish amendment (A/CONF.63/
C.l/L.33) and the Swedish amendment (A/CONF.63/
C.1/L.64) in regard to paragraph 1. A period of four
years would appear to be applicable in all cases of lack
of conformity.
45. The date on which the goods were handed over
to the buyer was" as far as his delegation was con
cerned,the least sound point of departure for determin
ing the prescription period in respect of a claim based
on lack of conformity. The date on which lack of con
formity was or could reasonably have been discovered
might give rise to controversy. There were, however,
two possibilities for a compromise solution on that
point: either to extend the period, for instance to five
years, or to follow the model provided by the revised
draft text of ULIS, stipulating that a uniform period
should apply to claims based on Iack of conformity,
except where such Iack of conformity constituted a
breach of an undertaking covering a longer period.
46. The wording proposed by the United Kingdom
delegation (A/CONF.63/C.l/L.58) for paragraph 3
seemed to be preferable to the solution advocated by
the Danish delegation (A/CONF.63/C.l/L.33)" which
might unduly prolong the prescription period. Lastly,
his delegation was opposed to including a provision on
fraud in the convention since such cases were highly
exceptional in international commercial transactions.
Nevertheless, should such a case arise, it could be
dealt with by applying the provisions concerning lack
of conformity or breach of contract. The definition of
fraud differed widely from one country to another and
a provision on that subject would require the inclusion
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in the convention of a definition of fraud; which would
be difficult, if not impossible, to make complete and
satisfactory to everyone.
47. Mr. NYGHtAustralia) agreed with the repre
sentative of Japan that a uniform prescription period
of five years would make it possible to. solve the prob
lems indicated by various delegations. However, it
seemed doubtful, in view of the statements made at the
preceding meeting,thatsome delegations would be
prepared to accept such a period. His delegation was
somewhat reluctant to accept the possibility suggested
by the representative of Japan of prolonging the pre
scription period in the case of sales of manufactured
goods by means of an undertaking. The market today
was dominated by sellers who were strong enough to
refuse such undertakings and it was only in exceptional
cases that the buyer was in a position to demand the
inclusion of an undertaking in the contract.
48. He acknowledged the justice of the remarks made
by the representative of Belgium regarding his own
delegation's amendment. It was true that in practice
lack of conformity might be discovered only after a
lengthly period of time, possibly more than 10. years.
Nevertheless, his delegation was not opposed to .a
general period of, say, eight to 10 years.
49. With regard to article 10, paragraph 3, he en
dorsed the views expressed by the representative of
Ireland" who felt that the paragraph did not add anything
to the provisions of common law. He could not,
however, fully subscribe to the United Kingdom pro
posal (A/CONF.63/C.1/L.58) which, although it of
fered certain advantages, had a drawback, as far as
countries like Australia which imported manufactured
goods were concerned, in that it had the effect of
shortening the prescription period.
50. Mr, TEMER (Yugoslavia) said that his delega
tion favoured la single prescription period of four years
both for lack of conformity and for hidden defects.
In determinilig the most appropriate prescription pe
riod, it should be borne in mind that, on the one hand,
the convention should be ratified by the largest possible
number of countries and that, on the other, it should be
simple and easy to interpret both for buyers and sellers
and for the judges and arbitrators who would have to
apply it.
51. The Committee would be well advised to seek a
compromise which could reconcile the differences be
tween the representatives of countries whichexported
manufactured goods, who had expressed a preference
for a single, relatively short, prescription period and
those of the representatives of the developing countries,
who would like a longer prescription period.
52. Such a compromise should be facilitated by the
fact that nothing in the convention prevented the buyer
from arranging to submit proof in case of disputes,
for example by sending a notification .. Moreover, if it
was desired that a shorter period should be applied in
cases of lack of conformity, it would then be appro
priate to emphasize the protection of the rights of the
buyer or the creditor.
53. He hoped that the Drafting Committee would
arrive at a satisfactory compromise solution taking into
account the various considerations he had indicated.
54. Mr. SUMULONG (Philippines) also endorsed
the view of delegations which had declared themselves
in favour of a single prescription period. As the repre
sentative of a developing country, he stressed the im
portance of imports of manufactured and capital goods

for the. industrialization of such countries. As the
Ghanaian and Nigerian delegations had pointed out,
it was necessary not only to have a certain amount of
time but also to call upon the services of experts and
technicians in order to disoover a lack of conformity
or hidden defect. In the event that a lack of conformity
or hidden defect was discovered, the buyer and the
seller should have the possibility of exploring means
of settling their dispute amicably and without instituting
judicial or arbitral proceedings. Consequently, it would
be advisable to adopt the prescription period envisaged
in article 8, the length of which could be extended if
necessary.
55. His delegation could not agree that in the event of
lack of conformity" the prescription period should com
mence on the date on which the goods were handed
over. It supported the Australian proposal that the
prescription period should commence on the date on
which the lack of conformity was or could reasonably
have been discovered by the buyer. His delegation also
supported the United Kingdom proposal regarding ar
ticle 10, paragraph 3, to the effect that the buyer should
notify the seller of the fact on which the claim was
based, provided that such notification was given within
the period of the undertaking.
56. Mr. PARKS (Canada) supported the principle of
a uniform prescription period. The period of four years
which UNCITRAL had agreed upon as a compromise
seemed reasonable to his delegation, inasmuch as it
provided the necessary time to assert a claim, without
the time being unduly long.
57. He also supported the United Kingdom proposal
regarding the undertaking given by the seller but found
the term "the goods are actually handed over to the
buyer" in article 10, paragraphs 1 and 2, vague and
unsatisfactory. IIn that regard" he would prefer the word
ing proposed by the Swedish delegation in documents
A/CONF.63/C.l/L,64 and L,65.
58. Mr. SAM (Ghana) said that he did not agree
with the delegations which had referred to ULIS. That
text was being revised at present, and much time was still
needed to complete the consideration of the decisions

.to be taken by the Working Group on the International
Sale of Goods. To refer to a text which was not yet
definitive was a handicap rather than a help.

59. Concerning the length of the limitation period,
Ghana, like the other developing countries, could con
template only a fairly long period, given the particular
difficulties of those countries, especially in communica
tions. It should not be difficult to solve the problem of
fixing an appropriate period in cases of non-conformity
since a judge could always easily decide what was a
reasonable period in which the defect could be dis
covered. His delegation therefore supported the Ni
gerian proposal that the period mentioned in para
graphs 1 and 2 of article lObe extended to three
years. It would not oppose a longer period, but feared
that some delegations would not be able to accept
that solution.
60. The United Kingdom amendment (A/CONF.63/
C.1/L,58) was acceptable" and it was to be hoped that
the fears of the representative of Australia as to the
possible consequences of the application of that text
would not materialize. If the Danish proposal (A/
CONF.63/C.l/L.33) was retained, it would be neces
sary to re-examine the texts of articles 8 and 22. The
Swedish amendment (A/CONF.63/C.1/L.65) would
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be an excellent solution to the difficulties facing the
Committee.

61. Mr. KRiISPIS (Greece) observed that in his
amendment (A/CONF.63/C.1/L.33) to paragraph 1
of 'article 10, the representative of Denmark suggested
the words: "the date on which the goods are handed
over to the buyer". In practice, that wording raised the
following problem when an action was based on non
conformity: the starting-point of the limitation period
might vary according to whether the buyer simply
accepted the goods or accepted them after having
refused them first. In the second case, it would be
necessary to specify whether the period began with
the acceptance or with the preceding refusal, In that
respect, the Polish amendment (A/CONF.63/C.1/
L.32) made the text more precise.

62. Mr. MUSEUX (France) stressed that the diver
sity of the proposed amendments bore witness to the
complexity of the problems facing the Committee.
However, it should not be forgotten that the text
adopted by consensus by UNCITRAL •did at least
have the merit of being realistic. If two periods had
been envisaged, one general and one for the particular
case of non-conformity" it was because in trade practice
the situations were different.

63. Without wishing to make a thorough study of
the question for the present, his delegation would like
to draw the Committee's attention to its economic
importance. iIf a very long period were imposed on the
seller in the case of non-conformity, he would have to
bear higher costs. He would have to take out insurance,
the cost of which would be all. the higher because of
the difficulty for the insurer to assess the risk. The cost
of the goods would thus be increased and consequently
the sales price, which in fact meant that the buyer and
consumer would suffer. It would therefore be regret
table in economic terms to have a long limitation
period in the case of non-conformity.

64. Mr. KHOO (Singapore) stated that hisdelega
tion had voted in favour of a uniform limitation period
on condition that the period be longer than four years,
which would allow the developing countries to over
come their particular problems. However, special pro
visions. should be made if the limitation period were
shorter.
65. The CHAIRMAN said that the debate had been
very useful in allowing the delegations to bring their
viewpoints somewhat closer together. He therefore
thought that the moment had come to contemplate
setting up a small working group to establish a com
promise text from the many suggested amendments and
the various opinions put forward. Naturally the work
ing group would be free to propose not merely one
but several solutions. It should comprise both the dele
gations which had proposed amendments and also those
which had stated their opinions. He proposed that the
Committee establish a working group comprising the
representatives of the following countries: Australia,
Denmark, the Federal Republic of Germany, Ghana,
Greece, Nigeria, Norway, the Philippines and Sweden.

It was so decided.
66. After a brief exchange of views 'in which the
CHAIRMAN, Mr. FRANTA (Federal Republic of
Germany), Mr. JENARD (Belgium) and Mr. GUEST
(United Kingdom) took part, the CHMRMAN ap
pointed Mr. Sam (Ghana) Chairman of the Working
Group.
67. The CHAIRMAN suggested that, in order to
facilitate the Working Group's task, the Committee
make its position clear by an indicative vote as to
whether the Convention should provide for a uniform
limitation period or should provide for several limita
tion periods.

The Committee voted in favour of adopting a uniform
limitation period by 27 votes to 10.

The meeting rose at 1.05 p.m.

13th meeting
Thursday, 30 May 1974, at 3.20 p.m.

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.13

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5,· A/
CONF.63/6and Add.l and 2, A/CONF.63/
C.l/L41, L.57, L61, L.62, L.63, L.67, L.68,
L.74) (continued)

Article 9 (concluded) *
1. The CHAIRMAN invited the Committee to discuss
the question of fraud in the context of article 9, para
graph 2, of the draft Convention (A/CONF.63/4).
2. Mr. ROGNLIEN (Norway) said that article 9,
paragraph 2, was a matter for the Drafting Committee
to deal with. In his view, the Iimitation period should
commence at the normal time but should be extended
so as not to expire before the expiration of one year

* Resumed from the 11th meeting.

from the date on which a fraud was or could reasonably
have been discovered. The single limitation period of
four years would then be maintained consistently, with
a one-year extension from the time of discovery of the
fraud to arrow the innocent party to assert his claim.
In cases of fraud, there should be an over-all time
limit of eight or ten years for the matter to be brought
before the courts.
3. The United Kingdom amendment -(A/CONF.63/
C.1/L.r57) would extend the scope of the fraud pro
visions. The existing draft distinguished between fraud
committed before or at the time of the conclusion of
the contract (article 9" para. 2) and fraud committed
after the conclusion of the contract (article 20). He
would like the principle of article 20, which allowed
for an extension of the period, to be included in
article 9. Apart from that he supported the United
Kingdom amendment, which had precisely that effect.
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However, the' fact that a claim had been concealed
should be enough to bring the provision into operation;
there was no need to state explicitly that the conceal
ment must have been fraudulent.
4. Mr. ADAMSON (United Kingdom) said that the
purpose of the United Kingdom amendment was to
deal with actions' for' fraud when the claim had been
concealed. His delegation felt that that possibility should
also be covered and that the appropriate place to do
so was in article 9. Cases might arise which were not
cases of fraud committed before or at the time of the
conclusion of the contract. For example, the seller might
offer for sale goods to which he believed he had good
title; if he concluded the contract and subsequently
discovered that his title was not good but concealed the
information from the buyer,the buyer would be unable
under the existing form of words to pursue a claim
for fraud on the part of the seller and would find
there was no provision for. claims in case of such
concealment. His delegation therefore thought it prudent
to add the words appearing in its amendment.
5. W1ith reference tothe Norwegian proposal to allow
an additional year in cases of fraud and a final limit of
eight years, his delegation felt that it was not desirable
to have a proliferation of limitation periods. He would
prefer a single period whose starting date could be
changed in the event of fraud. The question of transfer
ring the issue of fraud from article 20 to article 9
should be left open for the time being. Article 9 dealt
with the commencement of the limitation period; it
might also be necessary to deal with supervening fraud
in article 20.
6. Mr. KNUTSSON (Sweden) said that it would be
very difficult to dispense with a fraud clause altogether.
although he could understand the .reasoning of those
delegations which had wanted. to move in that direction.
He was concerned. that the concept of fraud might dif
fer from country to country. The purpose-of.his delega
tion's amendment (AjCONF.63jC.ljL.63) was to
stress that the provision was a special one that applied
only in exceptional cases.
7. Mr. KRUSE (Denmark) supported both the reten
tion of article 9, paragraph 2, and the adoption of the
United. Kingdom amendment. He agreed that cases of
fraud could arise that were not covered by the original
text of the paragraph. Like the representative of Nor
way, however, he felt there was no need to mention
fraud in connexion with the concealment of a claim.
Although he could agree that fraud was covered by
article 20, the special provision was necessary from a
moral standpoint. Fraud was a serious offence; the
proposed text was better than that of draft article 20,
which allowed the buyer only one year to exercise his
rights.
8. The Swedish amendment would be difficult to
apply. Although the intention was to make the provision
applicable only to serious cases, it was difficult to
ascertain when fraud constituted a criminal offence.
9. Mr. FRANTA (Federal Republic of Germany)
said he could accept the principle contained in ar
ticle 9" paragraph 2, and preferred it to the approach
proposed in the Norwegian amendment to article 10,
which could have the effect of shortening the limita
tion period in cases of fraud. On the other hand,
paragraph 3 of the Norwegian amendment merited
consideration. The existing text of article 9, para
graph 2, provided no limitation if fraud was discovered,
say, 30 years after the conclusion of a contract.

Article 21 could not be invoked in such cases, because
it was only applicable if the Iimitation period had
already begun. His delegation could accept the idea
of a period of six years or longer to allow additional
time for the submission of claims in case of fraud.

10. iIf article 10 was retained in the draft Convention"
there was some question whether article 9, para
graph 2, was applicable in cases of fraud. Article 9,
paragraph 2, referred only to article 9, paragraph 1,
which was in turn subject to the provisions of ar
ticle 10. In the case of a claim made under article 10,
there would be no provision for fraud. The question .
was one both of substance and of drafting. The pro
visions of article 9" paragraph 2, should apply to
claims for defects and lack of conformity where fraud
was involved.
11. He could not support the Swedish amendment
because he felt that the Convention should not connect
civil and criminal law.
12. Mr. KOPAC (Czechoslovakia) pointed out that
the provisions relating to fraud. were limited to fraud
occurring before or' at the time of the conclusion of
the contract. Consequently, they applied only in case
of invalidity. There was, however, no general provision
in the draft Convention concerning the commence
ment of the limitation period in the event of invalidity.
He was not certain whether a special provision cover
ing fraud was advisab1e, because it might lead to the
application of the general rule on the commencement
of the. limitation period, and that might benefit the
debtor more than the creditor. There might be cases
where invalidity was the result. of legal proceedings
rather than a provision of the law, in which case the
limitation period would begin at the end of the, legal
proceedings, when the contract was declared invalid.
Under the provisions of the draft Convention" however,
the limitation period would begin from the time of the
fraud. It might be better not to have a provision' gov
erning fraud, because fraud was interpreted differently
in different systems. He was unable to support the
Swedish amendment because of the difficulty of defining
fraud. It would be better to delete the provision alto
gether and to rely on article 12, which set forth a
general principle and indicated the procedure to be
followed. However, if it was retained, the Drafting
Committee should be instructed to revise it and bring
it into line with the principle that only contractual
claims were covered by the Convention.

13. Mr. KRISP!IS (Greece) said he was in favour
of retaining the existing wording of article 9, para
graph 2. iIn civil-law texts fraud was given its usual
literal meaning, unless there was an indication to the
contrary. He would prefer that principle to be observed
in the Convention. The Swedish amendment, however.
raised difficulties because it referred to criminal law.
Criminal-court judges would be obliged to apply the
criminal law of the country, but would be faced with
the problem of ascertaining when the fraud was com
mitted and which country was materially involved.
If the Swedish proposal became law, it would be neces
sary to refer to the law applicabile to the act that was
to be qualified as fraud.

14. He supported the United Kingdom proposal, but
felt that it was incorrect to speak of concealing a
claim; only the situation or the fact of a claim could
be concealed. The Drafting Committee should bear
that in mind.
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15. In the light of the indicative decision taken at the
preceding meeting, he could not support the Norwegian
proposal.
16. Mr. HARTNELL (Australia) said that he sup
ported the United Kingdom amendment, which was
eminently sensible because it covered a practical prob
lem. Nevertheless, he agreed with the representative
of Greece that the Drafting Committee should make it
clear that only the fact or situation of the claim could
be concealed. He could not support the Swedish pro
posal which raised the problem that a civil action
might require a criminal trial to establish the facts,
or the Norwegian proposal, because it moved away
from the principle of a suitable [imitation period and
might even shorten the limitation period in the event
of fraud.
17. Mr. JEMIYO (Nigeria) expressed support for the
United Kingdom amendment to article 9, paragraph 2
(A/CONF.63/C.1/L.57), subject to the comments of
the representatives of Greece and Australia. However,
owing to procedural difficulties, he could not support
the Swedish amendment (A/CONF.63/C.1jL.63).
Under Nigerian common law, a criminal case must have
precedence over a civil action and, since that would
take time, the purposes of the Convention would be
defeated.
18. Mr. GOKHALE (India) favoured the retention
of the basic text of article 9, paragraph 2, which would
cover the cases that the United Kingdom representative
had in mind. However, he would not oppose the United
Kingdom amendment if it enabled the question to be
clarified beyond all doubt.
19. Mr. BELINFANTE (Netherlands) said he fully
agreed with the Czechoslovak representative's point of
view. He had the same objections as previous speakers
to the Swedish amendment. Criminal provisions relat
ing to fraud differed from country to country; that
amendment would not, therefore, bring about unifor
mity of action under the Convention. As to the Nor
wegian amendment to article 10 (A/CONF.63/C.11
L.61), the fact that it involved different limitation peri
ods ran counter to the majority vote at the .preceding
meeting in favour of a single period. Since he had no
objection to the United Kingdom amendment (AI
CONF.63jC.1/L.57) , he would abstain from voting
on it.
20. He regretted the existence of a provision on fraud,
since it was often very difficult to determine what con
stituted fraud-for example, in the case of the sale of
a supposedly new car which subsequently proved to be
second-hand.ior a second-hand car whose previous mile
age was subsequently found to have been falsely stated
by the seller. Fraud was only one of the grounds for
'annulment of the contract; there was therefore no need
for a special provision. However, if one was felt to be
necessary, then article 9, paragraph 2, was the least
harmful.
21. Mr. JENARD (Belgium) said that he fully sup
ported the comments and conclusions of the Nether
lands representative.
22. Mr. ROGNLIEN (Norway) announced that he
was withdrawing his amendment to article 10 (AI
CONF.63jC.1/L.6l). As for the United Kingdom
amendment (AjCONF.63/C.1jL.57), he supported it
in substance; it appeared to mean that the claim was
based on concealment of the fraud. He felt that it
should be referred to the Drafting Committee.

23. Mr. KRUSE (Denmark) regretted the withdrawal
of the Norwegian amendment. He agreed with the rep
resentative of the Federal Republic of Germany that an
over-all limitation period was needed in cases of fraud.
The prospect of a limitation period lasting for, say, 30
or 40 years was ridiculous. Perhaps the matter could
be referred to the Drafting Committee.
24. Mr. SUMULONG (Philippines) supported the
retention of article 9, paragraph 2. The Swedish amend
ment would create difficulties of proof, particularly the
quantum of proof, since-in the Philippines, at least
in order to establish that a crime had been committed,
proof beyond reasonable doubt was required, whereas
less evidence was sufficient. in civil cases.
25. With regard to the United Kingdom amendment,
he stressed the lack of agreement on what constituted
fraud-as, for example, in certain cases of lack of con
formity of the goods or when the seller concealed a
defect in his title to the goods. He therefore preferred
the paragraph as it stood.
26. The CHAIRMAN invited the Committee to vote
first on the principle of including a special provision on
fraud in the Convention.

The principle of including a special provision on
fraud was approved by 27 votes to 4.
27. Mr. KNUTSSON (Sweden) withdrew his delega
tion's amendment (A/CONF.63/C.1/L.63).
28. The CHAIRMAN invited the Committee to vote
on the United Kingdom amendment to article 9, para
graph 2.

The United Kingdom amendment (AICONF..631
C.1I L.57) was adopted by 19 votes to 11.
29. Mr. KRUSE (Denmark)' drew attention to the
question raised by the representative of the Federal Re
public of Germany, namely, whether article 9, para
graph 2, relating to fraud could also be applied to cases
of lack of uniformity as referred to in article 10. He
was sure that article 9, paragraph 2, was intended to
include cases arising under article 10, but clarification
would be useful. The matter should be referred to the
Drafting Committee.
30. The CHAIRMAN assured the representative of
Denmark that the Drafting Committee would consider
the question.

Article 11
31. Mr. ROGNLIEN (Norway), introducing his del
egation's amendment to article 11 (A/CONF.63/C.l/
L.62), said that the amendment would extend the scope
of both paragraphs of article 11 to include the entitle
ment to declare performance of the contract due. The
entitlement of one party to declare the contract ter
minated or performance due could be based either on
law-for example, if the other party was adjudged bank
rupt-or on a specific stipulation in the contract laying
down certain conditions under which the declaration
could be made. The special provisions of article 11 were
necessary to deal with the many situations that could
arise; he therefore opposed deletion of the article.
32. Mr. KNUTSSON (Sweden) observed that the draft
Convention was very complicated and could be simpli
fied with advantage. To that end, his delegation's amend
ment (AjCONF.63jC.1/L.67) proposed deletion of
article 11, simply on the grounds that it was unneces
sary. Its provisions-with the possible exception .of the
second sentence of paragraph 2-would be covered. by
the interpretation of article 9.



Proposed article 11 bis
39. Mr. REESE (United States of America), intro
ducing the Norwegian-United States amendments in
document A/CONF.63/C.1/L.41, pointed out that
they were interrelated and did not change the substance
of the articles in question. In the proposed new article 11
his, an attempt was made to state two points as clearly
as possible.
40. Mr. ROGNLIEN (Norway) said that document
A/CONF.63/C.1/L.41 comprised a set of alternatives
to certain articles in that section of the draft Conven
tion which dealt with the cessation and extension of the
limitation period (articles 12 to 20). The articles in
question were concerned, inter alia, with defining the
circumstances in which the limitation period should
cease or continue to run. The phrase "cease to run" had
been coined by the UNCITRAL Working Group on
Time-limits and Limitations (Prescription) as a neutral
expression easier to interpret than the more technical
concept of interruption; under some national laws, the
latter concept connoted the renewal as well as the cessa
tion of the limitation period. However, the phrase
"cease to run" presented difficulties to certain delega
tions, and the purpose of document A/CONF.63/C.1/
LA1 was to resolve some of those difficulties.
41. Paragraph 1 of the proposed article 11 bis stated
that a claim should not be barred by reason of limita
tion if it was asserted in legal proceedings before the
expiration of the limitation period. That formula had
the advantage of providing that the original limitation
period continued to run in such cases, without intro-
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33. Mr. KRISPIS (Greece) said that, in his view, ducing the concept of cessation. Paragraph 2 reproduced
article 11 served a useful purpose and should be re- essentially the provisions of the present article 15 and,
tained. There was some doubt as to whether the cases if adopted, would make the latter superfluous. He pro-
it covered would come under other articles, and an posed that the Committee should take a decision on the
express provision was therefore preferable. As to the general question whether it wished to retain the phrase
Norwegian amendment (A/CONF.63/C.1/L.62), the "cease to run" in the various articles dealing with the
addition was welcome and he would vote in favour of it. cessation and extension of the limitation period, or
34. Mr. MICHIDA (Japan) agreed with the repre- whether it preferred to adopt another approach along
sentative of Sweden that article 11 was very complex. the lines set forth in document A/CONF.61/C.1/L.41.
It could be improved by further drafting. He could not, In the light of that decision, the Committee could pro-
however, support the proposal to delete it. ceed to consider the section on cessation and exten-
35. Mr. KAMPIS (Hungary) supported the retention sion of the limitation period article by article.
of article 11. However, he wished to call the Drafting 42. Mr. ZULETA (Colombia) said he had some
Committee's attention to the last sentence of para- doubts as to the compatibility of the proposed new
graph 1, which he considered superfluous. article 11 bis with article 9, paragraph 2, of the Con-
36. Mr. MUSEUX (France) also supported the reten- vention. He cited the hypothetical case of a buyer who
tion of article 11. He agreed that it was somewhat-corn- had been the victim of fraud committed by a seller in
plicated and could perhaps be simplified by the Drafting the performance of an international sales contract and
Committee. In that connexion, he drew attention to his who many years later instituted judicial proceedings
Government's proposal in document A/CONF.63/6/ against the seller, alleging that he could not reasonably
Add.2. have discovered the fraud at the time when it wascom-
37. Mr. SAM (Ghana) agreed that article 11 was mitted. If the judicial proceedings failed to result in a
difficult to grasp at first sight. He would not, however, decision binding on the merits of the claim, he won-
advocate its deletion; rather, it should be referred to the dered whether, under the proposed article 11 bis, the
Drafting Committee. In that connexion, he suggested limitation period would begin to run anew from that
that the words "all relevant instalments" in the second time or whether the claimant would have only one year
sentence of paragraph 2 should be replaced by the in which to institute fresh proceedings.
words "all future instalments". 43. Mr. STALEV (Bulgaria) said he could not sup-
38. He had no strong objection to the Norwegian port the proposed article 11 bis, paragraphs 1 and 2 of
proposal (A/CONF.63/C.l/L.62), which could also which covered the same ground as articles 12 and 15
be referred to the Drafting Committee. respectively of the existing text. The phrase "cease to

The Swedish amendment (A/CONF.63/e.1 /L.67) run" represented a felicitously neutral concept and was
was rejected by 31 votes to 4. infinitely preferable to the notion of interruption, which

The Norwegian amendment (A/CONF.63/C.1/ gave rise to diverse interpretations under different na-
L.62) was rejected by 18 votes to 6. tional laws.

44. Mr. JENARD (Belgium) felt that members
needed more time to study the amendments submitted
by Norway and the United States before deciding
whether they provided an effective alternative to the
present wording of articles 12 et seq.

45. The CHAIRMAN said that the issue was clearly
whether the Committee wished to retain the formula,
"the limitation period shall cease to run" or to replace
it by some other formula such as the one used in the
proposed article 11 his.

46. Mr. LEBEDEV (Union of Soviet Socialist Re
publics) agreed with the Chairman's interpretation of
the issue before the Committee. If he had understood
the representatives of Norway and the United States
correctly, the purpose of their amendments was not to
change the substance of the Convention but to recast
certain of its provisions from the structural standpoint.
His delegation preferred the existing text and would
have difficulty in accepting the new article 11 his.

47. Mr. GUEST (United Kingdom) associated him
self with the remarks made by the representative of
Bulgaria.
48. Mr. BELINFANTE (Netherlands) said that his
delegation favoured the "cease to run" formula, which
was also employed in the new draft Civil Code of the
Netherlands. In contrast, the phrase "a claim shall not
be barred by reason of limitation" in the proposed
article 11 his was an awkward, negative expression. It
was clear that the limitation period ceased to run when
legal proceedings were instituted and that it recom
menced subsequently.
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49. He agreed with the representative of Bulgaria that
paragraphs 1 and 2 of the proposed new article covered
the same ground as articles 12 and 15 of the existing
text. His delegation would not oppose the adoption of
paragraph 1 as a general introductory provision, but it
considered that draft article 15 should be deleted and
was therefore opposed to paragraph 2 of the amend
ment.
50. Mr. MUSEUX (France) recalled that the repre
sentative of Norway had proposed that the Committee
should decide Whether articles 12 to 20, as currently
worded, presented difficulties of interpretation that
might require consideration of the alternative proposals
set forth in document A/CONF.63/C.l/L.41. Accord
ingly, he (Mr. Museux) proposed that the Committee
should defer consideration of the latter document until
it had completed its discussion of the.article in question.
51. Mr. ROGNLIEN (Norway) said that he could
agree to the French proposal if it represented the con
sensus of the Committee.
52. Mr. REESE (United States of America) said that
he too could accept the French proposal, on the under
standing that the merits of the amendments in document
A/CONF.63/C.l/L.41 would be discussed at some
later stage.
53. He noted that the representative of the Nether
lands had stated that the limitation period ceased to run
when legal proceedings were instituted and that it re
commenced subsequently; that implied suspension of the
statutory period during legal proceedings. However, it
was precisely the concept of suspension which gave rise
to problems of interpretation in some quarters. Para
graph 2 of the proposed article 11 •bis was designed to
obviate those problems by providing for a one-year
extension of the limitation period in cases where the
legal proceedings ended without a decision binding on
the merits of the claim.
54. The CHAIRMAN said that, if there was no ob
jection, he would take it that members accepted the
French representative's proposal that the Committee
should continue its consideration of the articles of the
draft Convention and revert to the amendments in doc
ument A/CONF.63/C.l/L.41 if it was found that the
draft articles gave rise to difficulties of interpretation.

It was so decided.

Article 12

55. The CHAIRMAN drew attention to the amend
ments to article 12 submitted by Sweden (A/CONF.63/
C.l/L.68) and Norway (A/CONF.63/C.l/L.74).
56. Mr. KNUTSSON (Sweden), introducing his dele
gation's amendment (A/CONF.63/C.l/L.68) said that
paragraph 20f article 12 was of very little practical im
portance, since the question of claims relied on for set
off was dealt with in article 24. Furthermore, he could
see no justification for giving retroactive effect to
counterclaims as provided in that paragraph. It could
therefore be deleted.
57. Replying to a question put by the Chairman, he
said that, under Swedish law, a counterclaim could be
relied on for the purpose of set-off only up to the
amount of the principal claim.
58. Mr. HAUSHEER (Switzerland) said that in
Switzerland, in addition to normal judicial procedures,
a special quasi-judicial institution existed for the en
forcement of claims relating to contracts. The quasi
judicial procedure had proved very effective, and he felt

that the Convention should provide for such special
procedures. He therefore proposed that in article 12,
paragraph 1, the words "or similar" should be inserted
after the word "judicial".
59. Mr. ZULETA (Colombia) said that the Swiss
proposal was sound, but it might be preferable to use
the word "equivalent" rather than "similar".
60. Mr. KRUSE (Denmark) asked whether, under
the laws of Switzerland and the countries of Latin Amer
ica, the proceedings initiated by acts of the kind re
ferred to in article 12, paragraph 1, were not considered
to be judicial proceedings.
61. Mr. HAUSHEER (Switzerland) said that, as far
as Switzerland was concerned, such proceedings were
not considered to be judicial proceedings although they
might lead to judicial proceedings.
62. Mr. ZULETA (Colombia) said that the situation
was similar in Colombia. The commercial code provided
for special proceedings which were not strictly judicial
proceedings since they did not involve the judiciary
branch of government.
63. Mr. GUEST (United Kingdom) wondered
whether the point raised by the representative of Switz
erland was not covered to some extent in article 14.
He added that, if the Committee decided to retain
paragraph 2 of article 12, it might be preferable to in
corporate it in article 24 so as to provide similar pro
cedures for all counterclaims.
64. Mr. FRANTA (Federal Republic of Germany)
associated himself with the views expressed by the
United Kingdom representative regarding the Swiss pro
posal. Furthermore, he felt that the words "or similar"
were too vague and that their insertion would change
the whole sense of articles 12, 13 and 14.
65. He supported the Swedish proposal for the dele
tion of paragraph 2, since he agreed with the representa
tive of Sweden that the provisions of article 24, para
graph 2, were adequate.
66. Mr. KAMPIS (Hungary) said that he supported
the views expressed by the United Kingdom representa
tive in all respects.
67. Mr. STALEV (Bulgaria) said that, while he con
sidered the provisions of article 12, paragraph 2, to be
reasonable, the wording might be improved in the light
of the observations made by the representative of
Sweden.
68. He supported the views expressed by the United
Kingdom representative.
69. Mr. ROGNLIEN (Norway) observed. that the
point raised by the representative of Switzerland. was
already covered in article 18. Normally the period of
limitation could be interrupted only by judicial or other
legal proceedings, but in article 18 provision was made
for the possibility of other proceedings. The insertion
of the words "or similar" in article 12, paragraph 2,
would in effect change the whole system set out in the
draft Convention.
70. While he agreed with the representative of the
United Kingdom that the position of paragraph 2 of
article 12 might be changed, he felt that the best solu
tion might be to incorporate it in a new article 11 bis.
71. Mr. KRISPIS (Greece) said that adoption of the
Swiss proposal would render article 13 superfluous. He
believed that article 12, paragraph 1, as it stood could
be interpreted to cover the point raised by the repre
sentative of Switzerland.
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72. He agreed with the Swedish proposal concerning submission of the claim and submission of the counter-
paragraph 2. Since a counterclaim could, in effect, be claim should not be considered to constitute part of the
considered to be a claim, and since the procedure with limitation period. Consequently, article 12 paragraph 2,
regard to claims was dealt with adequately in para- should be retained.
graph 1 of the article, there was no reason to retain 77. He proposed the i~sertion of a new p~ragra~h
paragraph 2. stating that the rule applied to the acts mentioned m
73. Mr. MUSEUX (France) associated himself with paragraph 1 should also apply to third-party attachment
the views expressed by the representative of Norway. by the creditor's creditor of the goods of the debtor.
He felt that the point raised by the Swiss representative Such a provision would eliminate the possibility of a
was dealt with adequately in article 18. claim's lapsing by virtue of limitation.
74. He too had some misgivings with regard to the 78. Mr. KRUSE (Denmark) said he could not agree
usefulness of article 12, paragraph 2: with the representative of Norway that the point raised
75. Mr. BELINFAN'TE (Netherlands) said he shared by the representative of Switz~rland .was dealt. with in
the view that the wording proposed by the representa- article 18, since the acts mentioned m that article had
tive of Switzerland was superfluous. the specific effect of initiating a new limitation period.
76. With regard to the Swedish proposal, he believed He believed that the Swiss proposal was covered more
that paragraph 2 should be retained, since a counter- adequately in article 14. However, the question was
claim could not be regarded as being the same as a claim one of local law and he felt that it would not be in the
to be relied on as a defence or for the purposes of set- broad interest of the Convention to take account of
off, as referred to in article 24. A counterclaim might local laws.
be made for an amount larger than that of the original 79. Mr. GOKHALE (India) supported the Swedish
claim and could not, therefore, be met by set-off. The
Convention should state clearly that, in cases where proposal.
claims could not be met by set-off, the period between The meeting rose at 5.55 p.m.

14th meeting
Friday, 31 May 1974, at 10.35 a.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.14

Consideration of the draft Convention on Preserlp,
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/C.l/
L.19, L.32, L.33, L.37, L.45, L.58, L.59, L.61,
L.64, L.65, L.66, L.68, L.72, L.74, L.76, L.78,
L.79, L.89, L.95, L.I04) (continued)

Article 12 (concluded)
1. Mr. BURGUCHEV (Union of Soviet Socialist Re
publics) said that in his delegation's view there was a
substantive difference between, on the one hand, the
Russian and English versions of paragraph 1 of arti
cle 12 and, on the other hand, the French text. Since
the French text seemed more clear, his delegation had
submitted a proposal (A/CONF.63/C.1/L.59) which
would bring the Russian and English texts into line
with the French.
2. In addition, paragraph 2 of article 12 should be
deleted and made into a new article 14 bis which would
begin with the words "For the purposes of articles 12,
13 and 14, ...", so as to cover specifically cases in
which a counterclaim was raised, not only as part of a
court examination but also in the case of the arbitral
and administrative proceedings provided for in arti
cles 13 and 14. The new article 14 bis would come
immediately after article 14.
3. Mr. BELINFANTE (Netherlands) pointed out
that the French text of his delegation's amendment
(A/CONF.63/C.1/L.79) did not correspond exactly
with the English original. The term "tierce opposition"
should be replaced by "saisie-arret".

4. The original text of article 12 dealt only with ac
tions involving the buyer and the seller. It was however
possible that a third party might have a legitimate in
terest in suspending or interrupting the limitation peri~.
That was particularly likely to happen when the credi
tor's creditor wished to protect his claim by means of
an attachment on the property of his debtor's debtor.
The third party must be able to mitigate the. ~ffects of
his debtor's negligence by means of a provisional at
tachment and thus prevent the limitation of the latter's
claim.
5. Mr. JENARD (Belgium) said that he would sub
mit what was essentially a drafting amendment to the
second sentence of paragraph 1 of article 12.
6. His delegation was prepared to support the USSR
amendment to paragraph 2 (A/CONF.63/C.l/L.59).
It also approved of the Netherlands amendment (A/
CONF.63/C.1/L.79) and thought that the point raised
by the Swiss delegation (A/CONF.63/C.1/L.89)
might be taken care of in the other articles dealing with
the cessation and extension of the limitation period.
7. Mr. KRUSE (Denmark) supported the Swedish
proposal (A/CONF.63/C.l/L.68) that paragraph 2
of article 12 should be deleted. The Swiss amendment
(A/CONF.63/C.1/L.89) dealt with a situation which
it would certainly be more appropriate to cover in ar
ticle 14. The Netherlands amendment (A/CONF.63/
C.1/L.79) seemed to concern the case of a successor
to the rights of one of the parties to the contract, since
the creditor's creditor entered into the rights of the
creditor. If the Committee thought that the Convention
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should take account of that situation, the Drafting
Committee should be asked to study the possibility of
including a general provision dealing with the rights of
successors.

8. Mr. KRISPIS (Greece) approved of the idea in
the Netherlands amendment (A/CONF.63/C.1/L.79)
and thought that it might perhaps even be desirable to
have a specific provision dealing with the general prob
lem of attachment.

9. Mr. BURGUCHEV (Union of Soviet Socialist Re
publics) thought that the Netherlands proposal (A/
CONF.63/C.1/L.79),was already covered to a certain
extent in paragraph 2 of article 17, which seemed to
deal with the same point. The amendment could there
fore be considered directly by the Drafting Committee.

10. Mr. TRUDEL (Canada) gave his full support to
the USSR amendment (A/CONF.63/C.1/L.59). His
delegation also approved of the idea in the Netherlands
proposal (A/CONF.63/C.1/L.79) but thought that its
scope should be broadened, as suggested by the repre
sentative of Greece.

11. Mr. KIBIS (Byelorussian Soviet Socialist Repub
lic) pointed out that article 1, paragraph 3 (e), stated
that the term "legal proceedings" included judicial, ad
ministrative and arbitral proceedings; furthermore, ar
ticle 12 covered the case of judicial proceedings, arti
cle 13 that of arbitral proceedings and article 14 that of
administrative or other proceedings. Thus, there seemed
no need to include the words "or similar" as suggested
in the Swiss amendment (A/CONF.63/C.1/L.89).

12. Mr. GUEST (United Kingdom) agreed that the
text of paragraph 2 should be retained, subject to the
amendment proposed by the delegation of the Soviet
Union (A/CONF.63/C.1/L.59) and the change sug
gested by the Norwegian delegation (A/CONF.63/
C.1/L.74). His delegation could not therefore accept
the Swedish amendment (A/CONF.63/C.1/L.68).

13. As for paragraph 1, his delegation supported the
Soviet proposal (A/CONF.63/C.1/L.59) but not the
Swiss proposal (A/CONF.63/C.1/L.89).

14. Mr. KAMPIS (Hungary) opposed the deletion
of paragraph 2, but approved of the Soviet proposal
(A/CONF.63/C.1/L.59).

15. Mr. GOKHALE (India) supported the Soviet
proposal concerning paragraph 1 of article 12 (A/
CONF.63/C.1/L.59) and the Swedish proposal (A/
CONF.63/C.1/L.68) that paragraph 2 should be de
leted; he could, however, accept the Soviet proposal
concerning the same paragraph if the Committee did not
adopt the first solution. The Netherlands amendment
(A/CONF.63/C.1/L.79) might involve complications,
since the Convention dealt essentially with the rights
of the seller and the buyer. Finally, his delegation
could not support the Swiss amendment (A/CONF.63/
C.1/L.89), which it thought redundant.

16. Mr. KOPAC (Czechoslovakia) was opposed to
the deletion of paragraph 2 and could not therefore
support the Swedish amendment (A/CONF.63/C.1/
L.68). On the other hand, he supported the Soviet pro
posals concerning paragraphs 1 and 2 (A/CONF.63/
C.1/L.59).

17. The Norwegian amendment (A/CONF.63/C.1/
L.74) and the Netherlands amendment (A/CONF.63/
C.1/L.79) might usefully be referred to the Drafting
Committee. However, he had some doubts about the

Netherlands proposal, since the relations between one
of the parties to the contract and a third party were
not necessarily international in character.
18. Mr. FRANTA (Federal Republic of Germany)
approved of the deletion of paragraph 2 and therefore
supported the Swedish amendment (A/CONF.63/C.1/
L.68). There really seemed to be no justification for
investing a counterclaim with a retroactive effect, for it
was a claim like any other. On the other hand, his del
egation approved of the idea which seemed to emerge
from the Netherlands proposal (A/CONF.63/C.1j
L.79); that idea-s-perhaps to be expressed in an im
proved version of the amendment-seemed to be that
a third party, having taken over a seller's or a buyer's
claim must be able, by initiating proceedings, to pre
vent the prescription of that claim.
19. Mr. TAKAKUWA (Japan) said that his delega
tion had no firm views about paragraph 1 of the Soviet
amendment (A/CONF.63/C.1/L.59), which was
merely a drafting matter. On paragraph 2 of article 12,
his delegation. saw little merit in having a provision
regarding counterclaim. From his knowledge and experi
ence as a legal expert, he felt that such a provision
would be of little practical value and, therefore, should
be deleted. He added that the phrase such as "counter
claim shall be related to a contract or contracts con
cluded in the course of the same transaction" was full
of ambiguity. Moreover, it was difficult to justify the
inclusion of an article 14 his devoted exclusively to
counterclaims and coming after article 14. This was not
an appropriate place.
20. In view of the difficulties of interpretation of the
text of paragraph 2, his delegation approved of its de
letion, in accordance with the Swedish proposal (A/
CONF.63/C.1/L.68). The Netherlands amendment
(A/CONF.63/C.1/L.79) would be acceptable if its
scope was broadened, as the representative of Greece
had suggested. Finally, the Swiss amendment (A/
CONF.63/C.1/L.89) seemed redundant, since 'the sit
uation it dealt with was already covered in articles 13
and 14.
21. Mr. KNUTSSON (Sweden) pointed out that, if
the Committee decided to follow the Soviet proposal
(A/CONF.63/C.1/L.59) .and insert a new article 14
his, it would be necessary to revise the provisions of
article 13, which already covered the possibility of ar
bitral proceedings.
22. He understood the idea behind the Netherlands
proposal (A/CONF.63/C.1/L.79), but was not sure
that it was really relevant to the future Convention,
since attachment proceedings did not apparently lead to
a final decision on the merits of the case between the
seller and the buyer.

23. Mr. HARTNELL (Australia) supported the sec
ond part of the Soviet proposal (A/CONF.63/C.l/
L.59) and the drafting change suggested by Norway
(A/CONF.63/C.1/L.74).

24. His delegation was reluctant to give an opinion on
the Netherlands amendment (A/CONF.63/C.1/L.79),
since it thought the amendment might give rise to con
siderable confusion, which could frustrate the purpose
of the Convention: there was in fact no assurance that
all the parties to the contract would necessarily be ad
vised of any action brought by a third party which
would cause the limitation period to cease to run.
25. Furthermore, his delegation was opposed to the
Swedish amendment (A/CONF.63/C.1/L.68); neither
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could it support the Swiss amendment (A/CONF.63/ 33. Mrs. DE BARISH (Costa Rica) said that she
C.l/L.89) which made the meaning of paragraph 1 was in favour of the first part of the Soviet amend-
too vague. A possible solution might be to define the ment (A/CONF.63jC.l/L.59) and would also be
idea of "judicial proceedings" in the text of paragraph 1. prepared to support the second part of that amend-
26 M SAM (Gh ) .d h h Id ment, Her delegation could also support the Norwegian

. r. G ana sal t at e cou not support and Swedish amendments (A/CONF.63/C.l/L.74 and
the amendment of the Swedish delegation (A/
CONF.63/C.l/L.68). He suggested that the Committee L.68). With regard to the Swiss amendment
should postpone its decision on the Swiss amendment (A/CONF.63/C.l/L.89), her delegation felt that, if
(A/CONF.63/C.l/L.89) so that the Swiss delegation the Convention was to commend wide support, the
could consult the delegations of the Latin American opinions of the minority countries represented at the

ConJierence should not be ignored. The idea behind
countries which encountered the same problem because the Swiss amendment, which had been supported at the
of the provisions of their Constitutions. In any case, it previous meeting by the Colombian representative,
seemed that paragraph 1 of article 12 was not the ap- was worth retaining, She would support the Swiss
propriate place to settle the question. amendment, which retained the wording of paragraph 1
27. His delegation was in favour of referring the of article 12 'and also had the advantage of widening
amendments of the delegations of the Netherlands its scope.
(A/CONF.63/C.l/L.79), the Soviet Union (A/ 34. MT. BEUNFANTE (Netherlands) said that he
CONF.63/C.l/L.59) and Norway (A/CONF.63/C.l/ hoped that the explanations which he would provide
L. 74) to the Drafting Committee. would clarify too meaning and the exact scope of his
28. Mr. SUMULONG (Philippines) supported the proposal. Replying first to the Danish representative,
proposal of the Swedish delegation (A/CONF.63/C.l/ he stressed that the creditor's creditor could not be
L.68) for the same reasons as those expressed by the considered to be one of the persons envisaged in para-
representative of the Federal Republic of Germany. graph 3 (a) of article I-in other words, as one of
Experience showed that a long interval could elapse be- the successors to the rights or duties under the contract
tween the introduction of a claim and that of a counter- of sale. The hypothesis which his delegation had in
claim, and there was no justification for making counter- mind was quite different: it concerned a creditor. who,
claims retroactive. Moreover, in Philippine law for not being a party to the contract of sale, wished to
example, rejection of the claim did not necessarily in- safeguard his rights by taking ill preliminary measure
volve rejection of the counterclaim. against his debtor who, unlike him, was a party to the

contract of sale. It was important to stress the pre-
29. The proposal by the Swiss delegation (A/ liminary nature of such a measure, if only to dispel
CONF.63/C.l/L.89) seemed pointless and related to the fears voiced by the Greek, Indian-and Japanese
a situation which was already covered in article 14 of delegations and perhaps by the Australian represen-
the draft. On the other hand,his delegation supported tative, who seemed to have thought that the proceed-
the Soviet proposal (A/CONF.63/C.l/L.59) concern- ingsinstiruted by the creditor in question would amount
ing paragraph 1 of article 12. Lastly, it appeared that to an act of performance. The confusion was perhaps
the Netherlands. proposal (A/CONF.63/C.l/L.79) caused by the use of the expression "a third party
could not be included in the Convention without some attachment" which in common-law countries no doubt
modification, and he therefore proposed that it should related to proceedings different from those envisaged
be referred to the Drafting Committee. by his delegation.
30. Mr. NJENGA (Kenya) considered that the Swe- 35. When he had drafted his amendment, he had had
dish proposal was acceptable, as the problems involved in mind the procedure of saisie-arret, which was well
in applying paragraph 2 of article 12 had been particu- known in countries with a Romanic tradition and in
larly highlighted in the analytical compilation of com- countries whose legal systems were based on the Code
ments and proposals by Governments and interested Napoleon. It enabled the creditor to safeguard his
international organizations (A/CONF.63/6/Add.l). rights even before any judgement had been made on
His delegation also accepted the first part of the Soviet the validity of his claim, To take a practical example,
amendment (A/CONF.63/C.l/L.59), which would if a creditor learned that his debtor had sold some
undoubtedly improve the drafting of the first sentence goods and that the buyer therefore owed $10,000 to
of paragraph 1, but could not support the second part his debtor, he could attach that amount. After accom-
of that amendment. plishing that preliminary act, he would then have to

obtain a validity judgement from too court which would
31. His delegation was also opposed to the Norwegian, recognize the reality of the claim and grant the amount
Swedish and Swiss amendments (A/CONF.63/C.l/ attached to the creditor concerned.
L.74, L.68 and L.89), in particular the Swiss amend-
ment, as the addition of the words "or similar" pro- 36. He realized that there was perhaps no similar
posed in that amendment might make the text too vague type of proceedings in the common-law countries or
and give rise to ambiguity. His delegation would take a that, at least, the word "attachment" which he had

. . h N hid d used in his amendment might cause confusion for
position on t e et er an s amen ment (A/CONF.63/ representatives of those countries. However, in reply
C.l/L.79) when the representative of that country had to the remarks made by the Swedish representative,
explained it more fully to the Committee. he wished to stress that the proceedings in question
32. Mr. WAGNER (German Democratic Republic) concerned only the validity of the claim of the creditor
supported the Soviet amendment (A/CONF.63/C.l/ of one of the two parties to the contract of sale and
L.59) aimed at moving paragraph 2 of article 12, and did not concern the relations between the seller and
making it a new article 14 bis. He stressed that it the buyer. It was nota matter of proceedings involving
was not unusual in inJtJernational trade for a counter- those two parties, as the Philippine representative had
claim.~ be introduced at a very late stage, after long wrongly believed; if that had been the case, the limi-
negotiations, tation period would clearly have ceased to run.
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37. Moreover-in reply to the remarks made by the
Czechoslovak representative-it was of little importance
whether the claim made by the third party had an
international character or not. What needed to be
clearly understood was that, if no proceedings were
instituted between the seller and the buyer, the limi
tation period would expire after four years; at which
time the third party (the "creditor's creditor") would
no longer be able to assert his claim, which would
be barred by reason of Iimitation, It was precisely to
avoid that situation that his delegation had submitted
its amendment.
38. In conclusion,he suggested, in reply to the
Ghanaian representative, that his amendment should
become paragraph 3 of article 12 or that, if that solu
tion was not acceptable to the Committee, the Drafting
Committee should decide on the most suitable place
for its inclusion.
39. Mr. KRISPIS (Greece) agreed that the third
party creditor should be able to take preliminary
measures before judgement had been passed. The
matter should be made very clear, however, as it con
cerned a question of substance and not of form.
40. At the suggestion of the CHAIRMAN,
Mr. ROGNLIBN (Norway) agreed that his amend
ment (A/CONF.63/C.l/L.74) should be referred to
the Drafting Committee.
41. The CHAIRMAN announced that he would put
to the vote the variousemendments before the Com
mittee.

The Swedish amendment (A/CONF.63/C.1/L.68)
was rejected by 25 votes to 9.

At the request of the Soviet representative, a separate
vote was taken on the two parts of the amendment
(A/CONF.63/C.1/L.59 ).

The first part of the Soviet amendment was adopted
by 32 votes to none.

The second part of the Soviet amendment was
adopted by 24 votes to 5.

The Soviet amendment, as a whole, was adopted.
The Netherlands amendment (A/CONF.63/C.1/

L.79) was rejected by 13 votes to 7.
The Swiss amendment (A/CONF.63/C.1 /L.89)

Was rejected by 32 votes to 3.

Article 13

42. The CHAIRMAN said that the Committee had
before it a single amendment submitted by the Soviet
Union (A/CONF.63/C.l/L.78), proposing the dele
tion of paragraph 3.

43. Mr. BURGUCHEV (Union of Soviet Socialist
Republics), supported by Mr. JENARD (Belgium)
and Mr. MUSEUX (France), stressed that paragraph 1
of article 13 stipulated very clearly that arbitral prooeed
ings interrupted the .limitation period. It was therefore
hard to see what could be added by paragraph 3, which
was not very clear in any language. His delegation,
which was proposing the deletion of the paragraph,
would not insist on its amendment if other delegations
could explain to it the meaningaad purpose of para
graph 3.
44. Mr. GUEST (United Kingdom) said that in some
common-law countries commercial contracts very often
included a so-called Scott-Avery clause. Such a clause
stipulated that arbitration was required before a claim
could arise; prior recourse to arbitration must be had

before the parties could institute court proceedings.
The question was whether the limitation period com
menced after the arbitration award or commenced nor
mallyas soon as the claim arose. In the absence of a
particular provision regarding the question in the
Convention, the limitation period could not commence
until the rendering of the arbitration award if. the con
tract of sale included a Scott-Avery clause. Whether
or not the solution contained in article 13, paragraph 3,
of the draft Convention was a good one, its intent was
that the limitation period should commence to run
at the moment when the claim arose.
45. He hoped that the explanation he had given would
clarify the meaning of paragraph 3; however, he would
not oppose deleting it if the majority of delegations
felt that the provision was too difficult to interpret.
46. Mr. HONNOLD (Chief, International Trade Law
Branch), supported by Mr. SAM (Ghana) and
Mr. ROGNLIBN (Norway), said that the difficulties
created by paragraph 3 were due partly to the place
at which it had been inserted into the draft Convention.
Since, according to the representative of the United
Kingdom, the question was when the prescription period
commenced to run if the contract contained a Scott
Avery clause; the solution might to be attacharticle 13,
paragraph 3, to article 9, paragraph 1, which specified
the date on which the limitation period commenced.
The Drafting Committee might try to determine the
best place for inserting article 13, paragraph 3.
47. Mr. KOPAC (Czechoslovakia) said that after the
explanation given by the representative of the United
Kingdom, his delegation was just as confused as before
concerning the exact meaning of article 13, paragraph 3.
Since the provision was too vague, it would better to
delete it outright. The Convention could not, after all,
attempt to settle every special problem that arose in
the various legal systems of the world. However, while
his delegation left that suggestion for the Committee
to decide, it felt that the difficulties raised by article 13,
paragraph 3, might be overcome by a reference to the
provisions of article 21.
48. Mr. KRISPIS (Greece) supported the USSR
amendment to delete paragraph 3. In addition, he felt
some doubt about paragraphs 1 and 2. Taken literally,
paragraph 1 meant that the moment at which the arbi
tral proceedings were commenced should be decided
by examining first the arbitration agreement and then
the law applioable to it; yet the beginning of para
graph 2 suggested that the applicabledaw might not
contain any provision on the question, and that was
difficult to imagine.
49. Mr. GARCIA CAYCEDO (Cuba) said that he
favoured deleting paragraph 3, which did not seem
clear to him. In paragraph 2, he believed, it would
be preferable to use the word "domicile" rather than
the word "residence".
50. Mr. HARTNELL (Australia) said that if para
graph 3 was deleted, the parties to a contract contain
ing a Scott-Avery clause would be allowed a limitation
period which was practioaily unlimited. His delegation
could not accept such a solution. He recognized that
the wording of the provision in paragraph 3 was not
clear and that it might be possible to place it elsewhere
in the Convention, but he was firmly in favour of
retaining it.
51. Mr. STALEV (Bulgaria) observed, in connexion
with paragraph 1, that arbitration agreements generally
stipulated that the applicable law was that of the coun-
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try in which proceedings had been. instituted. The
Drafting Committee should take account of the fact
that there was a difference between the law applicable
to the arbitration agreement and the law applicable
to arbitral proceedings in general.
52. Mr. KHOO (Singapore) said that the Scott
A very clause was often used in common-law countries.
His delegation therefore believed. that the provision of
paragraph 3 should be retained, either in article 13
or in a more appropriate part of the Convention.
53. Mr. BELINFANTE (Netherlands) said that he
found it difficult to understand just what article 13,
paragraph 3, meant. He realized, however, that the
use of a Scott-Avery clause in contract might create
serious problems since the right of one party might
be prescribed under the convention even before its
existence had been recognized by an arbitrator. Never
theless, his delegation favoured deleting paragraph 3.
54. He also drew the First Committee attention
to the observations by his Government concerning
article 13 which were contained in document A/
CONF.63/6/Add. 1.
55. Mr. KAMPIS (Hungary) pointed out for the
benefit of the Drafting Committee that the use of the
terms "residence" and "place of business" in para
graph 2 was not in exact agreement with their use in
article 2.
56. Mr. ROUTAMO (Finland) felt that the First
Committee could decide at once on the proposal to
delete paragraph 3. Those who favoured retaining it
would have aM the time they needed to prepare an
amendment to article 21; in his delegation's opinion,
that was the article in which the problem should be
dealt with.
57. Mr. BARNES (Ireland) supported the represen
tatives of the United Kingdom, Australia, Singapore
and Norway. He believed that deletion of paragraph 3
would be disastrous. While it was true that a claim did
not arise until the arbitration award had been made,
it was already inexistence earlier in the embryonic
state and had a right to li£e. Moreover, some contracts
stipulated that the arbitration award did not become
enforceable until it had been confirmed by a judicial
authority. The parties would then have unlimited time
to assert their claims.
58. For the sake of greater clarity, it would no
doubt be preferable to replace the words "of this ar
ticle" at the beginning of paragraph 3 with the words
"of'article 9, paragraph 1,".
59. Mr. TRUDEL (Canada) mid he realized that
paragraph 3 was intended to settle a specific problem
which was of great importance in some legislations. He
hoped that it would be possible to find a formulation
which would make it more widely acceptable, In con
nexion with paragraphs 1 and 2, he pointed out an
apparent inconsistency between the last words of para
graph 1 and the first words of paragraph 2. It might
be possible to eliminate the 'inconsistency by combining
the two paragraphs.
60. The CHAIRMAN declared the debate on ar
ticle 13 closed and invited the Committee to vote on
the USSR amendment (A/CONF/63/C.1/L.78).

61. Mr. KHOO (Singapore), speaking on a point of
order, recalled that the representative of the USSR
had indicated his willingness to withdraw the amend-

ment if it was not supported by a large: majority. It
seemed premature to take a vote at present. It would
no doubt be preferable to establish a small working
group to study the question further.
62. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that he was not yet withdrawing his
amendment but agreed with the representative of
Singapore that it would be premature to put it to the
vote. at. once. In view of the concern expressed by the
common-law countries, his delegation would not object
to the establishment of la small working group, consist
ing of no more than five delegations, to try to reconcile
the divergent views expressed in connexion with para
graph 3, envisaging the possible transfer of the main
idea of that paragraph to article 21.
63. The CHAIRMAN suggested that the Committee
should establish a small working group consisting of
the representatives of France, Ireland, Kenya, the
United Kingdom and the USSR to formulate more
cleady the provision contained in paragraph 3 and
to examine the question where that provision might best
be inserted. If there was no objection, he would take
it that his suggestion was accepted.

It was so decided.

Article 10 (continued)

64. Mr. SAM (Ghana) said that the small working
group established to study article 10 had reached agree
ment on the text of two variants corresponding to the
first two paragraphs of the article but had not con
sidered paragraph 3, since it had been the working
group's understanding that there was agreement on
the United Kingdom amendment to that paragraph
(A/CONF.63/C.1/L.58).
65. Mr. VIS (Secretary of the Committee) read out
the two variants relating to article 10, paragraphs 1
and 2, proposed by the small working group.'
66. Mr. ROGNLIEN (Norway) suggested to the
United Kingdom delegation that it should reword its
amendment to paragraph 3 so as to take account of
the comments made on the amendment.
67. Mr. GUEST (United Kingdom) said that, as the
representative of Ghana had stated, it had be the under
standing of the working group that there was broad
agreement on the United Kingdom amendment and that
the Committee would be able to adopt it, subject to
changes in wording which his delegation intended to
present at the time of the vote.
68. Mr. MUSEUX (France) observed that delega
tions had not yet received in their working languages
thetext of the two provisions adopted by the working
group. Since the question required careful reflection, it
would be desirable to postpone the vote until the follow
ing week.
69. The CHAIRMAN confirmed that it was his in
tention to follow that procedure.

Other matters

70. Mr. ROGNLIEN (Norway) said that the circula
tion of documents was not always satisfactory. At the
preceding meeting the Committee had had to postpone
a decision because the text of 'aD amendment had not
been circulated early enough for delegations to see it.

1 Subsequently issued as document A/CONF.63/C.1IL.I03.
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He requested that 'all existing proposals for amend
ments should be circulated without delay.

71. Mr. VIS (Secretary of the Committee) said that
all amendments submitted by delegations were circulated

within 24 hours. The text referred to by the represen
tative of Norway had been submitted .only a short time
before the beginning of the meeting,

The meeting rose at 1 p.m.

15th meeting
Friday, 31 May 1974, at 3.20 p.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.1/SR15

Consideration of the draft Convention on Preserlp
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add. I and 2, A/CONF.63/C.I/
L.46, L.47, L,48,L,76, L.77, L.80, L.8I, L,8S,
L,86, L,90, L.96, L,97) (continued)

Article 14

1. The CHAIRMAN drew attention to the amend
ments to article 14 submitted by Austria (A/
CONF.63/L.46), the Netherlands (A/CONF.63/
C.1/L.80) and Mexico (A/CONF.63/C.1/L.86).
2. Mr. BARCHETTI (Austria) said that his delega
tion's amendment was designed to bring subpara
graph (c) of the article into line with subparagraphs
(a) and (b) by providing that it should apply only
to debtor corporations, companies, associations or
entities. He felt that the problem was one of drafting,
and he would have no objection to its being referred
to the Drafting Committee.
3. Mr. BELINFANTE (Netherlands) said that his
delegation's amendment to article 14 (c) had the
same purpose as those submitted by Austria and
Mexico. The Austrian amendment was perhaps more
succinct and better drafted than his own. Unlike the
representative of Austria, however, he felt that the
amendments involved points of substance, requiring a
vote by the First Committee before they could be
transmitted to the Drafting Committee.
4. The Committee might also wish to consider the
possibility of deleting subparagraphs (a) to (c), which
were merely illustrations of proceedings other than
those mentioned in articles 12 and 13. The article would
than read:

"In any legal proceedings other than those men
tioned in articles 12 and 13, the limitation period
shall cease to run when the creditor asserts his claim
in such proceedings for the purpose of obtaining
satisfaction or reoognition of the claim, unless the
law governing the proceedings provides otherwise."

5. Mr. REESE (United States of America) recalled
that at the 1st meeting of the Committee his delegation
had submitted an amendment to article 1" paragraph 3
(e) (A/CONF.63/C.1/L.14), which would have made
it clear that the matters currently covered in article 14
(a), (b) and (c) were excluded from the scope of the
Convention. Those matters invoIved highly specialized
rules which differed considerably from country to
country. In the United States, for example, the courts
were empowered to set time-limits often much shorter
than four years for the filing of claims in proceedings

involving bankruptcy, the administration of estates, the
liquidation of companies and the like.
6. Article 1, paragraph 2. excluded from the scope
of the Convention rules governing the giving of notice
or the performance of any act other than the institution
of legal proceedings; under the law of many countries,
however, the act of filing claims or giving notice of
such claims in bankruptcy or similar proceedings was
in itself regarded as an act instituting legal proceedings.
It should therefore be made clear that the Convention
did not affect a rule of the applicable law providing
a time-limit other than four years for the filing of
claims in such specialized proceedings. To that end, his
delegation had submitted an amendment to article 14,
which would add at the end of the article the words:
"and provided that in legal proceedings commenced
upon the occurrences specified in subparagraphs (a),
(b) or (c)of this article, the law governing such pro
ceedings may provide a period for the filing of claims
that is different from the period of limitation set forth
in article 8 of this Convention".
7. Mr. HAUSHEER (Switzerland) asked whether the
particular problems experienced by Switzerland in re
spect of extrajudicial or quasi-judicial proceedings,
which he had mentioned at the 13th meeting, would
be taken care of by the United States amendment.
8. Mr. REESE (United States of America) replied
that his delegation's amendment did not go beyond the
special case of time-limits for the filing of claims.
9. Mr. BELiINFANTE (Netherands) asked the rep
resentative of the United States whether his proposed
addition to article 14 was not superfluous in view of
the provisions of article 1, paragraph 2, of the draft
Convention.
10. Mr. REESE (United States of America) said
that article 1, paragraph 2, made the Convention ap
plicable to the institution of legal proceedings. The
point he wished to make was that the .filing of claims
in bankruptcy and similar proceedings was itself
regarded in many cases as an act instituting legal pro
ceedings and should be excluded from the sphere of
application by express stipulation. The drafters of the
Convention might well have intended to cover that
point by the words "unless the law governing the pro
ceedings provides otherwise" at the end of article 14.
If so, the problem was one of drafting, but the existing
text would in any case need to be improved along the
lines he proposed.
11. Mr. HONNOLD (Chie(, International. Trade Law
Branch) said that the words "unless the law governing
the proceedings provides otherwise" were indeed in-
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tended to cover the problem raised by the representa- an additional year in certain circumstances was too
tive of the United States. He drew attention to the complicated. His delegation's main objection, however,
commentary on article 14 in the document attached was to the provision that the creditor should be en-
to document A/CONF.63/5, which indicated that the titled to an additional period of one year unless legal
phrase in question was considered necessary because proceedings had ended because the creditor had dis-
creditors might often rely on the national roles govern- continued them or allowed them to lapse. The effect
ing those proceedings such as rules specifying the of paragraph 2 was that, if a creditor asserted a claim
period during which claims might be filed; unless such in an incompetent court or in a court where the judge
local rules were honoured, the creditors could be misled could not go into the merits of the claim, a creditor
as to their rights. could not discontinue the proceedings without termi-
12. The CHAIRMAN said that, in the light of the nating the limitation period. He would thus be forced
explanations furnished by the Chief. of . the Interna- to continue the action, when in fact it would have been
tional Trade Law Branch, the United States amend- easier to discontinue the case and begin new proceed-
ment appeared to involve a. question of drafting rather ings in a forum where the judge could go into the
than substance, He therefore suggested that the amend- merits of the claim. He was glad to see that the dele-
ment should be referred to the Drafting Committee. tion of article 15 was also proposed in document AI

It WlllS So decided. CONF.63/C.1jL.41.
13. The CHAIRMAN said he agreed with the repre- 19. There was, however, the question what would
sentative of the Netherlands that the three amend- happen if article 15 was deleted. In his opinion, there
ments to article 14 (c) before the Committee related would be no adverse consequences. Once a case 'Was
to the substance of the article and required a vote to in progress, the limitation period would cease to run
be taken. If the representative of the Netherlands had under the provisions of article 12. lIf the claimant
no objection, he would call for a vote on the Austrian decided to discontinue the case and reopen it without
amendment only, which effectively reflected the sub- any decision on the merits of the claim. the period
stance of all three amendments. would also cease to run. He understood the expression
14. Mr. BELINFANTE (Netherlands) agreed to the "cease to run" to mean that if proceedings were dis-
procedure suggested by the Chairman. continued, with or without the consent of the debtor,

the period of limitation would start to run again.
The Austrian amendment (AICONF.63IC.1IL.46) Although it could be objected that the result might be

was adopted by 30 votes to none. unpleasant for a party who had already allowed most
15. The CHAIRMAN drew attention to the Mexican of the limitation period to pass, failure to act in good
proposal in document A/CONF.63/C.1/L.86 for the time did not deserve any better reward.
a?dition to article 14 of a new subparagraph (d). 20. Mr. HONNOLD (Chief, International Trade Law
SInce the text of the amendment. was not yet available
in all the working l.anguages,hesuggested that it Branch) said that under the UNCITRAL draft, he
should be left in abeyance and transmitted to the Draft- understood the expression "cease to run" to mean
ing Committee for further action as appropriate. that the running of the limitation period would stop

and not merely be suspended as, for example, during
It was so decided. the legal proceedings. The running of the period would

Article 15 not recommence, and the period would never expire.
except in those situations specified in the draft.

16. Mr. BARCHETII (Austria)" introducing the
amendment to the French text contained in document 21. Mr. KRUSE (Denmark) said it appeared that
A/CONF.63/C.1/L.47, pointed out that, in the event the representative of the Netherlands had a different
of a decision binding on the merits of the claim during system in mind. Nevertheless, the draft Convention
legal proceedings, the Convention would not apply by contained a system that should be retained. The rela-
virtue of article 5 (d). A procedural decision, on the tionship between articles 5 (d), '12, 15, 16 and 29
other hand, should be treated as an instance of no final was complicated; it would have been better if they
decision, because the creditor's situation was the same: could have been brought together and shortened. His
he would not be able to rely on a decision inorder to delegation wished to retain article 15 and could sup-
demand execution. port the Norwegian amendment to it.
17. Mr. ROGNLIEN (Norway), introducing the 22. Mr. KNUTSSON (Sweden), introducing the
amendment contained in document AjCONF.63jL.77, amendment contained in document A/CONF.63jC.11
said that the reason for proposing the deletion of the L.96, said his delegation shared the concern expressed
word "final" in paragraph 1 was that, under the terms by the representatives of Norway and the Netherlands
of article 5 (d), any decision on the merits would put that the existing text could prevent a creditor from
the case outside the scope of the Convention. The withdrawing from unsatisfactory proceedings that might
purpose of the amendment to paragraph 2 was to lead to dismissal of the claim. H was unlikely that the
ensure that the exceptions provided for would apply deletion proposed by his delegation would be exploited;
only if the creditor discontinued the proceedings with- if a creditor knew that dismissal of a claim was in-
out the consent of the debtor or deliberately allowed evitable he would be unlikely to go to the wrong court
them to lapse. The creditor must be afforded the pos- in the first place.
sibility of terminating the proceedings with the consent 23. Mr. REESE (United States of America) reiter-
of the debtor. The parties might wish, for example, to ated his delegation's view that the expression "cease
discontinue proceedings in a court that was not com- to run" was not entirely felicitous. It was clearly open
petent and to transfer the proceedings to another forum. to different interpretations..Moreover, there appeared
18. Mr. BELINFANTE (Netherlands), introducing to be some inconsistency between the provisions of
his delegation's proposal for the deletion. of article 15, article 12, which stated that the limitation period
(A/OONF.63/C.l/L.8l), said the idea of allowing should "cease to run", and those of article 15, which
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allowed the period to continue to run or granted addi
tional time. The draft Convention appeared to be trying
to establish two important provisions: firstly, if a claim
was asserted within the statutory period, the Conven
tion would not preclude pursuit of the claim, even if
proceedings continued well beyond the end of the
limitation period" and, secondly, in. the case of a judge
ment not binding on the merits of the claim, the
creditor should receive some dispensation. The Draft
ing Committee should consider the differences between
the text of the draft Convention and the text of the
amendments contained in document A/CONF.63/
C.l/L.41. The existing text lacked clarity, used a con
fusing term, and contained contradictory language.
24. Mr. LANDFERMANN (Federal Republic of
Germany) said he agreed with the principle that, where
proceedings ended without a decision binding on the

, merits of the claim, the limitation period should be
deemed to continue to run, Where the .limitation period
had expired, the creditor should be granted an addi
tional period in most cases, because it was only rarely
that a creditor would withdraw without very good rea
son. The Convention should cover at least the situations
indicated by Norway and the Netherlands: the creditor
should be able to withdraw with the consent of the
debtor or if it became obvious that the court was not
competent. His delegation would support the Norwegian
proposal (A/CONF.63/C.l/L.77)" and it could also
support the Swedish amendment (A/CONF.63/C.l/
L.96).

25'. Mr. GUEST (United Kingdom) said that he
favoured the retention of article 15. He could support
the Norwegian proposal, but not the use of the word
"intentionally" in paragraph 2. Under the procedural
system of the United Kingdom, a creditor's failure to
pursue a claim entitled the debtor to apply to the
court for dismissal of the case. No additional period
would be granted in such instances, where the fault
lay with the creditor. The word "intentionally" would
cause difficulty, because petitions for dismissal were
frequently contested. He could not support the Swedish
amendment.
26. Mr. CATHALA (France) observed that his del
egation appreciated the consequences of retaining or
deleting article 15. The representative of the Nether
lands had shown quite dearly that the situation pro
duced by the deletion of article 15 would be very much
more serious than that which would exist if para
graph 2 of the article were retained. On the other hand,
the consequences of article 15 were more serious than
those resulting from the provisions' of some national
legislations. IIn France, for example, the termination of
proceedings in a court that was not competent entitled
the creditor to a new limitation period" while the Con
vention would grant only one year. He was not in
favour of the Norwegian amendment in view of the
difficulty, in a procedural system, of distinguishing be
tween proceedings discontinued with and without the
consent of the debtor. The idea of allowing proceedings
to lapse "intentionally" was a new one; the whole
concept of "lapse" was based on the failure of the
creditor to act.

27. He could support the Swedish amendment, be
cause it would be better not to limit the creditor's
rights.

28. Mr. GOKHALE (India) said that he was in
favour of retaining article 15,although he agreed with

the Norwegian proposal to delete the word "final" in
paragraph 1. He did not think that the word "inten
tionally" should be included in paragraph 2; it seemed
to be implicit that a creditor who had allowed pro
ceedings to lapse had done so intentionally.
29. Mr. JENARD (Belgium) said that, in general,
he agreed with the reasons stated by the representative
of France for retaining article 15. He supported the
Swedish amendment (A/CONF.63/C.1/L.96), and
also the Austrian amendment to the French text (A/
CONF.63/C.1/LA7).
30. The CHAIRMAN invited the Committee to vote
on the amendments to article 15.

The Netherlands amendment (A/CONF.63/C.1/
L.81) was rejected by 35 votes to 4.

The Swedish amendment (A/CONF.63/C.1/L.96)
was adopted by 18 votes to 8.
31. The CHAIRMAN noted that, since pargraph 2
had been adopted in the formulation proposed in the
Swedish amendment, paragraph 2 of the amendment
proposed by Norway (A/CONF.63/L.77) no longer
applied; he would therefore put to the vote only para
graph 1 of the Norwegian amendment.

The amendment was- adopted by 27 votes to none.
32. The CHAJlRMAN pointed out that the amend
ment proposed by Austria (A/CONF.63/C.1/L.47)
was incorporated in the text of the Norwegian amend
ment, as adopted.

Article 16
33. Mr. ROGNLIEN (Norway) and Mr. GARCIA
CAYCEDO (Cuba) complained that a number of
amendments to article 16 had not been circulated in
writing, or were not yet available in ill the working
languages. Even where texts had been distributed, the
members of the Committee had had no time to study
them. It was therefore difficult to see how a constructive
debate could be held on so complicated an article.
34. Mr. JENARD (Belgium) said he understood
that the United Kingdom amendment proposed the
deletion of article 16; he could support that proposal,
provided that article 29 was retained. It would be
helpful if the Committee at least discussed whether to
retain or delete article 16.

35. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that he was in favour of deleting ar
ticle 16. If, nowever, the Committee decided to retain
it, he would have some amendments to propose.
36. Mr. GUEST (United Kingdom) introducing his
delegation's amendment (A/CONF.63/C.1/L.76),
said that any competent lawyer, when advising a client
concerning litigation involving a foreign defendant,
would consider whether, if the client obtained a judge
ment in his own country, that judgement would be
enforceable in another country; he would also consider
whether the defendant had assets in the creditor's coun
try which could be seized or, if the judgement of the
court was recognized in a foreign country, whether the
defendant had assets there which could be seized. Those
were elementary precautions which any lawyer could
be relied upon to take.

37. However, article 16 seemed to imply a different
approach. Paragraph 1 r~ferr.ed to the case of. a ,Plain
tiff who brought an action m country A, within the
limitations of the Convention. In so far as he was not
precluded by a decision in the case, the article gave
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him, if he was unsuccessful, a further year in which he have the benefit of another year during which he
could reassert his original action in another State. That could go to another State and ask judgement there,
seemed an unnecessary luxury. Paragraph 2 provided so that he would have the same advantage as he would
that, if recognition or execution of a decision given in have had under article 15? Seen in that light, article 16
State A was refused in State B, the creditor had a could not be said to be a luxury.
further year from the date of refusal. That again seemed 41. He agreed in general with the reasoning of the
to be an unnecessary luxury, since a competent lawyer representative of Australia and would merely state, in
would surely find out in advance whether a judgement amplification of his arguments, that not every debtor
was likely to be enforceable. The draft Convention was had all his assets in one country, and the creditor
complicated enough without making provision for that should have the possibility of seizing assets in several
additional period. He saw no merit in article 16" be- States. For those reasons" he was in favour of retaining
cause a lawyer would naturally protect his client's article 16, although he might be prepared to consider
interests. There might be hard cases, but they would proposals for limiting its scope.
be few and far between and they provided no justi- 42. Mr. JENARD (Belgium) pointed out that, in so
fication for retaining the article. far as article 16 was concerned with intemational
38. Mr. SAM (Ghana) said that, having considered effect, it was amplified by article 29; furthermore, if
article 16 with great attention, he had concluded, for article 22 was accepted, article 16 might not be neces-
reasons which had been expressed in essence by the sary at alL If a judgement was not recognized in a
United Kingdom representative, that article 16 was certain State a new claim must be filed there, and
superfluous and could 'be deleted. article 16 might be necessary for that; however, such
39. Mr. NYGH (Australia) said that he was not a process could go on indefinitely except as limited by
so sanguine as the United Kingdom representative con- article 22 and" even then, it might be possible to refile
cerning the ability of a lawyer--especiaUy ina country a claim after the end of the 10-year period provided
such as Australia, remote from traditional centres of for in that article. If the provisions of article 29 and
commercial wealth-to predict the extent to which his the limitation laid down in article 22 .were both ac-
client would be able to obtain enforcement of a favour- cepted, it should be possible to eliminate article 16
able judgement. It must be recalled that in practice altogether.
a plaintiff who obtained a judgement in his own country 43. Mr. STALEV (Bulgaria) said he could not
might find that, although the judgement was of dubious agree with the United Kingdom representative that
value as far as the possibility of enforcement was con- article 16 could be dispensed with. No matter what
cerned it nevertheless had definite utility as a bar- precautions a lawyer might take, there would always
gaining point. Furthermore, while it was true that one be a degree of uncertainty regarding judgement in a
could obtain information in advance as to the likeli- foreign country, and the provisions of article 16 seemed
hood of a judgement's being enforceable in a foreign to be helpful in that regard, and also equitable. Nor
country, it was often difficult to determine exactly to could he agree that the need for article 16 was dimin-
what extent it would be enforceable in practice. In the ished because of the provisions of article 29; he con-
light of those considerations, he concluded that ar- sidered that both articles were. necessary.
ticle 16 had a positive value and should be retained. 44. Mr. BARCHET11I (Austria) recalled his Gov-
40. Mr. ROGNLIEN (Norway) said that he was in ernment's proposal in its comments reproduced in
general agreement with the representative of Australia. document AjCONF.63j6jAdd.1, that, at the very
If a plaintiff was in the position, envisaged by ar- least paragraph 2 of article 16 should be deleted. He
ticle 15, of being without a decision binding on the acco~dingly supported the position of the United King-
merits of his claim, then article 15 gave him a further dom representative and shared the views expressed by
year. On the other hand" should the United Kingdom the representative of Belgium.
view prevail and article 16 be deleted, the plaintiff 45. Mr. TAKAKUWA (Japan) expressed support
who obtained a judgement would be in a worse posi- for the United Kingdom proposal to delete article 16.
tion than if he had failed to obtain any decision binding He said that there had not been such a rule as that
on the merits of the case. It was true that a judgement
might be subject to a new prescription period outside article" which so heavily protected a creditor. The
the scope of the Convention, in accordance with ar- claims in the present Convention were ordinary claims
tide 5 (d), but in any event the value of obtaining a in the field of trade and there was no reason for making
judgement lay in the presupposition that it would be a special article like that. There had not been a gen-
recognizable in the State in which the plaintiff sought eral rule on recognition and enforcement of foreign
execution. The system of recognizing judgements varied judgements, and it would be. wiser not to venture too
widely from country to country. If the judgement was far into matters of recognition and enforcements, espe-
recognized in a particular foreign country the litigant cially in that Convention, lest it should become the
might have a new period of time in accordance with cause of complicated litigation.
national law, quite apart from the provisions of the 46. Mr. BARNES (Ireland) supported the United
Convention. However, some States did not recognize Kingdom proposal that the article should be deleted.
foreign judgements in the absence of a bilateral agree- The arguments for retention were based only on hard
ment, in which case no new limitation period would cases, and. hard cases made bad law. It had been
run in such a State. The position was" therefore, that suggested that the article conferred territorial jurisdic-
if the period still ran the plaintiff could seek another tion on a court, but in fact that depended On the
judgement on the original claim, but if judgement in applicable law. If the plaintiff's own country had terri-
a foreign State was given after the original limitation torial jurisdiction, either he would obtain a satisf~tory

period had expired or was near its end, the creditor judgement there or he would not. It was only rn the
might be in difficulties. Why should not a creditor who latter case that problems arose, and article 16 pro-
thought he had the benefit of a judgement not also vided no solution to them, since it was doubtful whether
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the plaintiff could sue in another country on the basis
of an unsatisfactory judgement in his own. The effect
of the article was merely to give the plaintiff one more
year to do what his lawyers should have advised him
to do in the first place.

47. Mr. JEMiIYO (Nigeria) noted that the article
dealt with a very complex matter and supported the
United Kingdom proposal for its deletion.

48. Mr. LANDFERMANN (Federal Republic of
Germany) agreed with the representative of Belgium
that the deletion of article 16 would mean that the
assertion of a claim would cause the limitation period
to cease to run by virtue of article 12; a further effect
of its deletion would be that, by virtue of article 29,
a creditor could start new proceedings during as long
a period as he wished. The only over-all limit was that
provided for in article 22. The principle of article 16
was therefore sound; in many cases a creditor, without
fault, chose the wrong jurisdiction, and he should be
entitled to the extra year provided for in the article

49. Mr. KHoo (Singapore) thought that the ar
ticle should be deleted; it would encourage multiplicity
of proceedings but would be effective only in a few
exceptional cases. There would be no problems of
territorial jurisdiction if the Convention provided for
a longer general limitation period. Accordingly, the
period presented in article 8 should be increased.

50. Mr. BELINFANTE (Netherlands) recalled that
he had already proposed the deletion of article 15 and
said that he would also agree to the deletion of arti
cle 16, although, perhaps, for reasons other than those
advanced so far. The difficulty might be over the inter
pretation of the phrase "to have ceased running", in
which case it could be solved in the Drafting Com
mittee.
51. He agreed that the purpose of the article was to
cover special cases. He could not understand what the
representative of Belgium had meant in his reference
to article 29. That article did not mention article 16
and was therefore not relevant to it.

52. Mr. JENARD (Belgium) pointed out that ar
ticle 29 did refer to article 12, which was relevant to
article 16. He had meant to stress the importance of
recognizing that a claim had ceased to run in certain
circumstances; the value of article 16 was that it would
enable a creditor to institute further proceedings.

53. Mr. SUMULONG (Philippines) thought that the
article should be deleted because it would lead to a
multiplicity of costly and lengthy proceedings, to the
detriment of both creditor and debtor. It might en
courage creditors to file claims in the courts of many
different countries without proper preparation. The extra
year provided for in the article would not be necessary
if the case was properly prepared in the first place.
54. Mr. ROGNLIEN (Norway) said that the com
bined effect of articles 12 and 29 might be to provide
for an unlimited limitation period in certain cases of
litigation in Contracting States. The problem was then
not only a multiplicity of proceedings but never-ending
proceedings. On the other hand" a creditor winning his
case in a country where the debtor had no assets might
not be able to obtain satisfaction unless he could insti
tute proceedings in another country. He would need
such opportunity, even where the original proceedings

took place in a non-contracting State. He noted that
lawyers were rarely aware of all the facts which should
be taken into account in preparing a case with inter
national implications.
55. Mr. ZULETA (Colombia) agreed with the rep
resentative of Norway concerning the combined effect
of articles 12 and 29. If article 16 was adopted, the
text of article 22 must clearly establish the legal cer
tainty of the limit on legal proceedings.
56. .Mr. GOKHALE (India) supported the United
Kingdom proposal. He agreed with the representative of
the Philippines that multiplicity of proceedings should
be avoided. If often happened. that the initial trial was
so lengthy as to exhaust the litigant. The Convention
should not facilitate that possibility.
57. Mr. HJERNER (Sweden) said that he would be
prepared to consider the deletion of article 16 if it
would simplify the. Convention, but there should be no
simplification at the expense of justice. Any decision
on the article must take into account its relation to
article 29.
58. He agreed with the views of the representative
of Belgium, but did not see that artieie 29 could be
applied when a creditor obtained, in a foreign State,
a final decision binding on the meri-ts of the claim
which was not binding mhis own or another State.
Article 29 required Contracting States to give effect
to article 15, which appeared not to take account of
the situation he had outlined. A creditor who had ob
tained an unenforceable decision would be deprived of
the opportunity to institute new proceedings if article 16
was not retained or article 29 extended,

59. Mr. HONNOLD (Chief,Intematiooal Trade
Law Branch) said that he sensed some misunderstand
ingas to the approach and effect of the ~CITRAL
draft.
60. It was important to understand the effects of
article 12. As it had been noted when proceedings are
brought the limitarion period was not suspended, but
stopped; in other words, the limitation period would
never expire unless there was a further provision to
start it running again. The only exception was that
provided for in article 15 to cover cases in which no
final decision binding on the merits of the claim was
reached. The effect of deleting article 16 would be to
enable a creditor to sue in another Sta1Je, even when
a decision binding on the merits of the claim had al
ready been obtained elsewhere; no limitation period
would then apply, except the period of 10 years pro
vided for in article 22.
61. Another complication was the question whether
the initiaJtion of proceedings in one State caused the
Iimitation period to cease to run in another State. If
article 29 was adop1Jed, a creditor would be able to
initiate further proceedings in another Contracting State
within the ID-year period provided for in article 22.
62. Thus, the effect of deleting article 16, if no further
provision was made, would not be to make the filing
of further proceedings more difficult, bUJI: to make that
process freer of limitation, subject to the ID-year period.
63. He noted that the situation was explained more
clearly in the commentary on the draft Convention
attached to document A/CONF.63/5.

The meeting rose at 6 p.m.
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A/CONF.63/C.l/SR.16

Consideration of the draft Convention on Preses-ip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/C.l/L.48,
L.49, L.69, L.76, L.85, L.90, L.97, L.I03, L.I04,
L.I05) (continued)

Article 10 (continued)*

1. The CHAIRMAN drew attention to the amend
ment to artiole 10 submitted by the United Kingdom
and Norway (A/CONF.63/C.1/L.104) and the pro
posal by the Working Group (A/CONF.63/C.1/
L.1 03 ), which consisted of two 'alternatives.
2. Mr. GUEST (United Kingdom), introducing the
amendment to article 10 contained m document
A/CONF.63/C.1/L.104, said it reflected the basic
support for the idea that the limitation period should
commence on the date on which the buyer notified
the seller, It also took into account the comments
made by the representative of Norway at a previous
meeting.

3. According to the amendment, the limitation period
fora claim arising from an undertaking could be ex
tended beyond the period of the undertaking, provided
that the notification was made before the date of the
expiration of the period of the undertaking.
4. Mr. HARTNELL (Australia) said he was opposed
to the proposal of the Unaed Kingdom and Norway
because it imposed a new obligation on the buyer,
who would have to notify the seller irndependently of
the terms of the contract. Consequently, he suggested
that if the date of the expiration of the period of the
undertaking was later than the dare of notification, the
limitation period should commence 00 the date of the
expiration of the undertaking.
5. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) thought that explicit reference should be
made in the amendment to the duration of the limi
tation period, which in his view should be two years.
6. Mr. ROGNLIEN (Norway) said that the amend
ment was not a substantive one. The date on which the
buyer was required to make the notification would
depend on the terms of the contract and the applicable
law. He did not agree with the suggestion made by
the Australian representative, because it was important
that the limitation period should commence already
on the date of the notification and not only on the
date of the 'expiration of the period of the undertaking.
With regard to the comments by the representative
of the Soviet Union, he considered that a four-year
period should apply in that case too. There were various
forms of undertaking and the provisions of article 10,
paragraph 3, should be applicable to all cases, It
might be advisable to make article 10, paragraph 3,
a separate article in the Convention.
7. Mr. GOKHALE (India) said he shared the mis
givings expressed by the representative of Australia.

* Resumed from the 14th meeting.

8. Mr. SMIT (United States of America) considered
that paragraph 3 was unnecessary since in case of
breach of the contract the applicable law would apply.
Furthermore, the proposal by the United Kingdom and
Norway did not oblige the buyer to make a notification
immediately. In his view, it would be better to delete
paragraph 3 and consider the matter when discussing
the proposal by the Working Group.
9. Mrs. KOH (Singapore) iaquired what would
happen if goods covered by a seven-year express under
taking were found to be defective in the year in which
they were handed over, the buyer so notified the seller
and the four-year limitation period commenced, and
the same goods were found to have other defects in
the sixth year, while they were still covered by the
undertaking.
10. Mr. GUEST (United Kingdom) said that the
limitation period in respect of the first defect would
commence on the date of notification of that defect
and the corresponding period for the second defect
would begin on the date of notification of that defect.
11. Mr. GUEIROS (Brazil) said he found article 10,
paragraph 3, of the draft Convention unsatisfactory in
its existing form because of the difficulties arising from
the phrase "the date 0111 which the buyer discovers or
ought to discover the fact on which the claim is based".
He considered the notification required in the amend
ment submitted by the United Kirngdom and Norway
(A/CONF.63/C.1/L.104) much more acceptable.
12. With regard to the comments by the USSR rep
resentative, he reserved the right to revert to the
question when the Committee took up document A/
CONF.63/C.1/L.103. .
13. Mr. KRISPIS (Greece) said that the rule con
tained in article 10, paragraph 3, of the draft Conven
tion was useful; if the limitation period commenced on
the date on which the buyer notified the seller of the
fact on which the claim was based there would be
greater certitude than if that period commenced on
the date on which the buyer discovered or ought to
discover the fact on which that claim was based -.
14. However, to make the paragraph clearer, he pro
posed that the phrase "validly, in accordance with the
law applicable to the contract of sale" should be in
sertedafter the words "If the seller gives".
15. Mr. FRANTA (Feder:al Republic of Germany)
said he supported the amendment proposed by the dele
gations of the United Kingdom and Norway. He did
not think that the clarification proposed by the rep
resentative of Greece was necessary, and did not sup
port the amendment suggested by the delegation of
Australia, because it would tend to make the limitation
period too long.
16. Mr. BELINFANTE (Netherlands) considered
that it would be preferable for the rule contained in
article 10, paragraph 3.. to be embodied in a separate
article, because the provisions of that paragraph were
not very closely linked to the content of paragraphs 1
and 2. The matter could perhaps be left to the Draft-
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ing Committee. That Committee could probably make
a change, which he considered necessary, in the
English text of paragraph 3, namely replacing the
word "gives", in the first line, by the words "has
given".
17. Mr. SAM (Ghana) said he was prepared to
accept the amendment proposed by the delegations
of the United Kingdom and Norway, which solved the
problem of the uncertainty arising from the phrase
"the date on which the buyer discovers or ought to
discover".
18. The amendment proposed by rthe representative
of Greece seemed unnecessary, since its content was
already implicit in the text of the article. With regard
to the comments by the USSR representative, it might
be advisable to include in the paragraph, for greater
clarity, the words "the limitation period indicated in
article 8".
19. Mr. WAGNER (German Democratic Republic),
referring to paragraphs 1 and 2 of article 10 of the
draft Convention, said he favoured alternative A in
document A/CONF.63/C.1/L.103. However, if the
majority of delegations preferred alternative B it
would be necessary to set a specific period of two
years and not more than four years in the case of
latent defects.
20. With regard to article 10, paragraph 3, he could
not accept the amendment submitted by Norway and
the United Kingdom, and considered that the existence
or non-existence of an undertaking did not fundamen
tally alter the question. A form of wording must be
found which applied only to cases in which the period
of the undertaking was longer than the limitation period.
21. Mr. KHOO (Singapore) said that if the amend
moot proposed by the delegations of Norway and the
United Kingdom was accepted, his delegation would
like it to be amended to take into account the prob
lem of repeated breaches, which his delegation had
mentioned earlier.
22. Mr. SMIT (United States of Amerioa) said he
would find it very difficult to vote on erticle 10, para
graph 3, of the draft Convention unless a decision had
previously been taken regarding the first two para
graphs.
23. The CHAIRMAN said that if there were no
objections he would take it that the Committee decided
to defer the voting on article 10, paragraph 3, until the
afternoon meeting.

Article 16 (concluded)

24. The CHAIRMAN asked the USSR representative
whether the amendment he had submitted (A/
CONF.63/C.1/L.85) concerned a substantive matter
or a drafting matter.
25. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) replied that his amendment related mainly
to a drafting question and could therefore be referred
to the Drafting Committee.
26. The CHAIRMAN said that the question raised
by the USSR delegation in document A/CONF.63/
C.1/L.85 would therefore be referred to the Drafting
Committee. He drew the attention of the members of
the Committee to the amendments in documents A/
CONF.63/C.1/L.90 and L.97, submitted by the dele
gations of Norway and Sweden respectively.
27. Mr. SMIT (United States of America) said that
the deletion of the whole of article 16 would create

unfortunate situations, in that the limitation period
would come to a complete stop and the creditor would
be able to assert his claim in perpetuity.
28. Mr. ROGNLIBN (Norway) thought that ar
ticle 16 should provide the creditor with the same
possibilities as artiole 15. This amendment was sub
stantive to the extent that it proposed that the creditor
should be entitled to an additional period of one year
only when a claim was upheld by the decision. The
article would apply whenever such decision was given
in a Contracting or a non-contracting State and not
recognized in the other Stave. Article 16 was most
important in relation to judgements originating from
non-contracting States, in which cases the effect was
to extend the period. As to judgements originating from
Contracting States, the effect was to limit the period,
and he asked that it be compared with article 29.
29. Although the wording of the article seemed com
plicated, in the long run its provisions would result in
a simpler system for the parties by avoiding different
solutions regarding judgements from Contraoting and
non-contracting States.
30. He did not attach great importance to para
graph 2, unlike some delegations during the debate,
but it had to be limited in two respects. It should only
apply if the appropriate measures requesting execution
were taken within the period fixed by the law govern
ing execution, in other words the law in force in the
State refusing the exequatur; and secondly, the creditor
only should be allowed the additional period of one
year when the original judgement was in his favour.
31. Mr. NYGH (Australia) observed that in the
previous meeting his delegation had oppos:ed the pro
posal of the United Kingdom and Austria to delete
the article completely or delete only paragraph 2. He
thought that the intention of the Norwegian delegation
was not reflected in its proposal. His delegation fully
supported the Swedish amendment (A/CONF.63/
C.l/L.197), which was a far better text than the
present one.
32. Mr. JENARD (Belgium) disagreed with the
statement of the representative of the United States,
beoause if article 16 were deleted the provisions of
article 22 of the draft Convention would continue
to govern the situation. It concerned a question of
fact, namely determining the place where the goods
were. For that reason, he thought that it would be
appropriate to delete article 16 and supported the
Swedish proposal.
33. Mr. GUEIROS (Brazil) said that his dele
gation could not support the Austrian amendment
(A/CONF.63/C.1/L.48) or the United Kingdom
amendment (A/CONF.63/C.l/L.76). Nor could he
accept the first part of the amendment of the Soviet
Union (A/CONF.63/C.1/L.85); but since he did
support the SIOCond part, he could not support the
Swedish amendment (A/CONF.63/C.1/L.105).
34. Mr. HJERNER (Sweden) explained that in the
document containing his delegation's amendment
(A/CONF.63/C.1/L.97) there had been a drafting
error, inasmuch as his amendment consisted in deleting
the whole of paragraph 2 and deleting in paragraph 1
the remainder of the phrase following the words "in
another State" and substituting the following: "A
new limitation period in respect of this claim shall
commence on the date of the decision."
35. The resulting system would be in complete agree
ment with that followed by articles 16, 22 an.d 29 of
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Article 17
48. Mr. BARCHETI1I (Austria) said he believed
that article 17 of the draft Convention was superfluous
and that it would be better to delete it entirely.

49. Mr. KNUTSSON (Sweden) agreed that article 17
should be deleted. It was highly unlikely that there
would be parties jointly and severally liable within
the sphere of application of the Convention, and with
respect to claim actions, the provisions of paragraph 2
of the article were too complicated and would not
solve the problems that might arise.

50. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) also agreed that article 17 in its entirety,
or at least paragraph 2 thereof, should be deleted.
51. Mr. ROGNLIEN (Norway) said that in his view
article 17 was useful for avoiding unnecessary litiga
tion in the case envisaged in paragraph 1 and for
giving a purchaser the additional time he would need
in the situation envisaged in paragraph 2.
52. His delegation favoured the Swedish delegation's
proposed amendment to article 17, paragraph 3, and
considered it the most logical solution.
53. Mr. KRISPIS (Greece) endorsed the view that
article 17 should be deleted and said that he did not
share the fear expressed by the representative of
Norway. He saw no need for retaining the provision
of article 17 in an international convention, since in
practice: the creditors would try to institute proceedings
against all debtors. Jf the Committee decided to retain
article 17, he would vote in favour of the Swedish
proposal.
54. Mr. SAM (Ghana) said he continued to believe
that article 17 was useful. He agreed with the repre-

the draft Convention. His delegation could not support The amendment was adopted by 17 votes to 9.
the deletion of article 16 unless article 29 was retained 43. Mr. HJERNER (Sweden) said that although in
or extended. The latter did not oblige a Contracting the examples given reference had been made to favour-
State to recognize acts of a non-contracting State. The able decisions, such a distinction had not been made
differences in the domestic law of the various countries
concerning the recognition of foreign judgements had in the text which had just been adopted because it
~rompted his delegation to propose that amendment, would have been too complicated,
since with the new period of limitation the creditor 44. Mr. ROGNLIEN (Norway) thought that in
was given proper time to begin appropriate proceed- paragraph 1 of article 16 a distinction should be made
ings before a new court. between favourable and unfavourable decisions. The
36. Mr. ROGNLIEN (Norway) presumed that the creditor should not be entitled to an additional limita-
amendment proposed by the Swedish delegation was tion period when the decision was against him. In
based on the assumption that the decision was favour- paragraph 2 it should be stressed that execution of the
able to the creditor: that point should therefore be decision should be sought within the period prescribed
made dear by adding the words "in his favour" after by the applicable law. He hoped that the Drafting
the word "binding" or by allowing the Drafting Com- Committee would take those considerations into
mittee to do so. account.
37. Mr. BELINFANTE (Netherlands) recalled that 45. Mr. JENARD (Belgium) said that the question
at the preceeding meeting Mr. Honnold had explained raised by the representative of Norway concerning
that the deletion of article 16 would have the opposite article 16, paragraph 1, was a substantive one and
effect to that sought by the United Kingdom with its that a distinction should be made between the decisions.
amendment. Mr. Guest and Mr. Honnold differed on 46. Mr. SMIT (United States of America), sup-
that point. It was clear that a mere judge would be ported by the representative of the United Kingdom,
even more doubtful in reaching a decision. The Swedish proposed that the substantive question raised by the
proposal was the best in that it suggested a clear solu- representative of Norway should be put to the vote.
tion. He would therefore vote in favour of it and
against the United Kingdom proposal. He thought that 47. The CHAIRMAN invited the Committee to vote
the Norwegian proposal would complicate the situation on the question whether article 16, paragraph 1,
still further and he would therefore abstain when it applied to all decisions irrespective of whether they
came to the vote. Although it had already been decided were favourable or unfavourable.
that the Soviet Union proposal .would go to the Draft- The indicated interpretation of article 16, para-
ing Committee, as a purely formal amendment, he graph J, was approved by 18 votes to 8.
was of the opinion that the first part was a substantive
amendment, which would limit article 16 even further;
but he would support it since it also made the mean
ing clearer.
38. Mr. WAGNER (German Democratic Republic)
recalled that, 'among the comments made on the draft
Convention, his delegation had stated that the provi
sions of article 16, paragraph 1, could serve such
creditors not satisfied with a decision obtained in one
State, to assert their claim in another State, but he did
not think that it was appropriate for this Convention
to facilitate such aspirations. For that reason, he sup
ported the Norwegian amendment to the paragraph.
The present wording of paragraph 2 was satisfactory,
and the Norwegian amendment was therefore
superfluous.
39. Mr. SAM (Ghana) thought that the Swedish
amendment (A/CONF.63/C.1/L.97) did not clarify
the situation resulting from the differences in the domes
tic legislation of the various States. He therefore con
tinued to support the United Kingdom amendment,
and, if that were rejected, would support the Swedish
amendment.
40. The CHAIRMAN invited the Committee to vote
on the United Kingdom amendment (A/CONF.63/
C.1/L.76).

The amendment was rejected by 19 votes to 16.
41. The CHAIRMAN invited the Committee to vote
on the Austrian amendment (A/CONF.63/C.1/
L.48).

The amendment was rejected by 18 votes to 6.
42. After a brief procedural discussion in which the
representatives of India and the United States took
part, the CHAIRMAN invited the Committee to vote
on the Swedish amendment to paragraph 1 of ar
ticle 16 (A/CONF.63/C.1/L.97).
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sentative of Norway in that respect but disagreed with
him concerning paragraph 2, which he believed should
be deleted. That paragraph envisaged two steps: the
commencement of proceedings against the buyer and
the buyer's informing the seller of the proceedings.
The periods involved might be very different in na
tional legislations, with the result that paragraph 2
had no practical usefulness, and hence it would be
pointless for the buyer to inform the seller. The Con
vention should relate only to international cases" and
for that reason the reference to cases in which domestic
jurisdiction would apply should be deleted.
55. Mr. GOKHALE (India) said that he favoured
deleting article 17 and therefore supported the amend
ments submitted by Austria, the Soviet Union and
Sweden.
56. Mr. GUEIROS (Brazil) said that the wording
of article 17 of the draft Convention was due to the
different treatment of such cases in different legislative
systems. His delegation favoured retaining article 17
and rejected the amendment proposed by the Austrian
delegation (A/CONF.63/C.l/L.49) and part of the
Soviet amendment (A/CONF.63/C.1/L.69), since it
believed that paragraph 2 should be deleted. With
regard to the Swedish amendment (A/CONF.63/
C.1/L.105), he agreed that the word "commenced"
should be replaced with the word "ended".
57. Mr. KOPAC (Czechoslovakia) supported the pro
posal to delete article 17 of the draft Convention, since
it was superfluous and might give rise to difficulties,
especially difficulties of interpretation. He believed that
there was no solution that would protect the buyer
from the need to commence more than one proceeding,
which was the motivation of the Norwegian amend
ment. He opposed the Swedish proposal to postpone
the commencement of the one-year period referred to
in article 17" paragraph 3, until the ending of the
proceedings, since that would mean making the period
too long. On the other hand, relations between the
purchaser and the subpurchasers should remain out
side the scope of the Convention.
58. Mr. HARTNELL (Australia) said that article 17,
paragraph 2, dealt only half-way with a problem of
great importance to the countries in which, as in
Australia, the period provided under domestic legisla
tion was longer than rthe period established in the
draft convention. The buyer would be deprived of
effective recourse. The Ghanaian delegation, whose
situation was similar, favoured deleting paragraph 2.
He agreed with the representative of Ghana that the
paragraph raised serious problems, but his delegation
wanted to arrive at a compromise solution which would
minimize the problems that arose, and it therefore
proposed amending article 17, paragraph 2, by insert
ing the words "or if the buyer receives notice of a
claim by a subpurchaser which may result in legal
proceedings" after the words "against the buyer" and

adding the words "or that he has received notice of
such claim" art the end of the paragraph.

59. His delegation was trying to achieve a. com
promise solution that would affirm the predominance
of the limitation period established in the. draft. con
vention without obligating the buyer to wait until the
commencement of proceedings. It could support ar
ticle 17, paragraph l"and it would support para
graph 3 of the article subject to the amendment sub
mitted by the Swedish delegation.

60. Mr. ROGNLIEN (Norway) said that it was only
partly true that article 17, paragraph 2,. dealt with
relations that would be governed by domestic law. The
fact was that the paragraph applied to a sirtuation
involving three parties: the seller, the buyer and the
subpurchaser. The r~lations between the latter ~wo

parties mighrt be outside the scope of the Convention,
but the relations between the buyer and the seller
were within its sphere of application, that is to say.
they involved the international sale of g?ods. IIf ar
ticle 17, paragraph 2, was deleted, domestic law c.ould
not be resorted to for such international trade relations,
Paragraph 1 of' the article was limited to ~ases involv
ing more than one buyer or seller or their successors
or assigns, which meant that it applied to. cases gov
erned by the Convention and not by domestic law.

61. Mr. BELINFANTE (Netherlands) endorsed the
comments of the representatives of Australia and
Norway. Article 17, paragraph 2, of the draft Con
vention was important not only to countries with longer
limitation periods but to other countries as well. The
protection afforded by that paragraph to the buyer
should not be underestimated. Even in the circum
stances envisaged by the representative of Ghana" it
should be recognized that in most cases subpurchase
would take place within four years.

62. While the Convention did not relate to national
sales of goods, it had an. ~uence on .them.. Co~
sequently, in order to eliminate any ~d~i~ultles, It
would be desirable to consider the possibility of ex
tending the period. Otherwise the buyer WOUld; e~

counter difficulties. Article 17, paragraph 2, was justi
fied because it could prevent unnecessary litigation.
For example, in the case of the resal~ of. internationally
acquired goods, if the subpurchaser instituted proceed
ings against the buyer" the latter proba?ly woul~ not
initiate proceedings against the seller If he .belIeved
that the decision would be favourable to him. For
those reasons, his delegation opposed deleting the
paragraph.

63. It would vote in favour of the second part of
the Swedish amendment (A/CONF.63/C.1,?L.105)
even though it was not satisfied with the compromise
formula the amendment contained.

The meeting T08e at 1 p.m:
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Consideration of the draft Convention on Preser-ip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, AjCONF.63/5, A/
CONF.63/6 and Add.l and 2, A/CONF.63/C.l/
L.49, L.50, L.69, L.S2, L.SS, L.92, L.93, L.99,
L.I03, L.I04, L.I05, L.I06, L.lOS) (continued)

Article 17 (concluded)

1. Mr. TEMER (Yugoslavia) said that article 17
should be deleted, because its provisions were insuf
ficiently olear and could give rise to difficulties of
application.

2. Mr. GUEST (United Kingdom) said that, although
the regime established by article 17 was not entirely
satisfactory, his delegation favoured retaining para
graph 2, at least until a decision was taken on ar
ticle 10. If the Committee decided to delete para
graph 2, his delegation would press for the provision
of the longest possible limitation period in article 10
-preferably five or six yeafs-to meet the contingency
referred to by the representative of Australia at the
preceding meeting. A shorter Iimitation period would
raise difficulties in respect of recourse actions.

3. Mr. JENARD (Belgium) said that, in the light
of the arguments advanced by the representative of
Australia at the preceding meeting, his delegation
supported the retention of paragraph 2.

4. The CHAIRMAN drew attention to the proposals
for the deletion of article 17 submitted by Austria
(A/CONF.63/C.1/L.49), the USSR (A/CONF.63/
C.1/L.69) and Sweden (A/CONF.63/C.1/L.105).

The deletion of article 17 was rejected by 20 votes
to 16.

5. The CHAIRMAN drew attention to the alterna
tive USSR proposal in document A/CONF.63/C.1/
L.69 for the deletion of paragraph 2 of the article.

The proposal was rejected by 21 votes to 13.

6. The CHAIRMAN drew attention to paragraph 2
of the Swedish amendment (A/CONF.63/C.l/L.105)
and the second part of the oral amendment proposed
by Austraiia at the preceding meeting, both of which
called for the replacement of the word "commenced"
by "ended" in article 17, paragraph 3.

The proposal was adopted by 17 votes to 7.

7. The CHAIRMAN drew attention to the first part
of the Australian amendment introduced at the pre
ceding meeting, which would replace article 17, para
graph 2, by the following text:

"Where legal proceedings have been commenced
by a subpurchaser against the buyer or if the buyer
receives notice of a claim by a subpurchaser which
may result in legal proceedings, the limitation period
prescribed by this Convention shall cease to run in
relation to the buyer's claim against the seller" if
the buyer informs the seller in writing within that
period that the proceedings have been commenced
or that he has received notice of such claim."

8. Mr. NYGH (Australia) explained that the pur
pose of his delegation's amendment was to strengthen
the ability of the buyer to take recourse action against
the seller, by providing that the receipt of notice of a
subpurchaser's claim which might result in legal pro
ceedings and the transmittal of such notice by the
buyer to the seller should be sufficient to cause the
cessation of the limitation period in relation to the
buyer's claim against the seller.
9. Mr. KNUTSSON (Sweden) asked whether the
representative of Australia envisaged any change in
paragraph 3 to provide for the possibility that legal
proceedings might not be instituted. He wondered, for
example, what the status of the buyer's claim against
the seller would be if the notice given by the sub
purchaser did not lead to the institution of legal
proceedings.
10. Mr. NYGH (Australia) replied that his delega
tion preferred paragraph 3 to remain in its present
form. The institution of legal proceedings was a sine
qua non for the purposes of the article. When the
buyer received notice from the subpurchaser, he would
notify the seller accordingly and await the outcome
of the legal proceedings. If the latter resulted in a
decision adverse to him, the buyer would be in a posi
tion to exercise his right of recourse against the seller;
otherwise, he would not need to become involved in
unnecessary litigation with the seller and the question
would lapse.

There were 16 votes in favour of the Australian
proposal and 16 against. In accordance with rule 45
of the rules of procedure, the proposal was not adopted.

Article 10 (concluded)

11. The CHAiIRMAN drew- attention to the alterna
tive texts for article 10;, paragraphs 1 and 2, submitted
by the Working Group in document A/CONF.63/
C.1/L.103, and the amendment to article 10, para
graph 3, submitted by Norway and the United King
dom in document A/CONF.63/C.1/L.104. If there
was no objection, he would call for a vote on alterna
tive A proposed by the Working Group.
12. Mr. MUSEUX (France) said it would be pre
mature for the Committee to take a vote on the pro
posals in document A/CONF.63/C.ljL.103· before
discussing two basic issues: flrstly, whether the start
ing-point for the limitation period should be the date
on which the goods were actually handed over or
the date on which the defect or lack of conformity
was or could reasonably have been discovered, and,
secondly" whether the length of the limitation period
in respect of claims arising from patent and latent
defects should be the same or different. Once those
points had been discussed, the Committee would be
able to take an informed decision on the wording
of article 10.
13. Referring to the alternatives proposed by the
Working Group, he noted that the second sentence
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of alternative A was not incompatible with the pro
visions of alternative B, to which it could be added
as a third paragraph.
14. Mr. ROGNLIEN (Norway) said that if the
debate on article 10 was reopened his delegation would
press, inter alia, for the combination of alternative A
with paragraph 2 of alternative B.
15. Mr. GUEIROS (Brazil) said that the alterna
tives proposed by the Working Group raised problems
of drafting that could well cause the debate on ar
ticle 10 to be reopened, however undesirable that might
be. Alternative A raised the question of the difference
between the concepts of "handing over" and "delivery",
which had been discussed but not properly resolved
by the UNCITRAL Working Group on Prescription.
His delegation also had difficulty with the words "the
date on which the defect or lack of conformity is or
could reasonably be discovered" in paragraph 2 of
alternative B. Subject to that reservation" he could
support alternative B, on the understanding that it
should be transmitted to the Drafting Committee for
further improvement of the wording.
16. Mr. ZULETA (Colombia) noted that the word
ing of the second sentence of alternative A in the
Spanish version was inconsistent with the English and
French versions. He endorsed the remarks made by
the representative of Brazil in respect of the wording
of alternative B.

17. Mrs. JUHASZ (Hungary) said she had difficulty
with the words "where the contract involves the car
riage of goods" in the second sentence of alternative A
It was her understanding that all contracts of inter
national sale involved the carriage of goods. She also
regretted the absence of a precise definition of "place
of destination". She wondered what the place of
destination would be in a case where the buyer bought
goods for delivery f.o.b, or c.i.f. in one city but the
final destination of the goods was another city.

18. The CHAIRMAN said that that question could
be answered by reference to the shipping documents.

19. Mr. MICHIDA (Japan) suggested that the Chair
man of the Working Group should be requested to
introduce document AjCONF.63jC.1jL.103. He re
called that, in an indicative vote taken at the
12th meeting, the Committee had favoured by 27 votes
to 10 the adoption of a uniform limitation period. He
wondered whether the Working Group's proposals were
designed to reflect the result of that vote.
20. Mr. SAM (Ghana) said that the representative
of Japan had raised an important question. Article 10
was vital to the Convention, and he urged the Chair
man to reopen the debate on the substance of the
article, in accordance with the proposal made by the
representative of France.

21. Mr. SMIT (United States of America) said he
had some difficulty with the words. "place of destina
tion" in the second sentence of alternative A. (In
international trade it was not unusual for a buyer
in country X to purchase goods for delivery f.o.b, at
a port in the seller's country Y and then resell those
goods to a subpurchaser in a third country Z. If "place
of destination" meant the ultimate place of destina
tion, the sentence would introduce an element of
uncertainty and should be deleted. He could accept its
retentionrhowever, if it was intended to refer to the
place of destination specified in the contract. In that

case, the words "according to the contraot" should
be added at the end of the sentence.
22. Mr. SAM (Ghana), speaking as Chairman of
the Working Group, said that the Group's intention
had been to refer to the place of destination specified
in the contract. He could accept the addition proposed
by the representative of the United States.
23. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said he agreed with the representative of
France that a vote on alternatives A and B would be
premature and would only result in a division of
opinion. With a view to achieving a compromise solu
tion, he proposed the establishment of a small working
group to formulate proposals regarding three funda
mental issues: firstly, whether the limitation periods
in respect of claims based On latent and patent defects
should be the same or different; secondly, whether in
both cases the limitation period should begin on the
same date or on different dates; and, thirdly" what
the duration of the period should be. Clarification of
those issues by a working group would pave the way
for a definitive decision in the Committee on the
substance of article 10.
24. Mr. ADAMSON (United Kingdom) said that
the establishment of a new working group would
unduly delay the Committee's work. He saw more merit
in the French representative's proposal, in accordance
with which the Committee would decide whether it
wished to adopt uniform or different rules to govern
claims arising from patent and latent defects, and
would then go on to consider the alternative proposals
in document AjCONF.63jC.1jL.103.
25. The question of the duration of the limitation
period could not be divorced from the choice of rules
which the Committee must make. He noted that those
who argued for different sets of rules to govern the
two types of claim generally favoured a fairly short
limitation period, while those who preferred a uniform
rule favoured a longer limitation period for reasons
of equity.
26. Mr. NJENGA (Kenya) supported the views ex
pressed by the United Kingdom representative.
27. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that he was ready to discuss the
substance of article 10 if the Committee so wished.
He suggested that the limitation period should be two
years in every case.
28. Mr. MUSEUX (France) said that the two ques
tions which must be answered before the Committee
could vote on the alternatives proposed by the Work
ing Group (AjCONF.63jC.1jL.103) were when .the
limitation period should begin to run and whether
the period should be the same for claims relating to
patent and latent defects. The questions should be put
to the Committee in that order, because the second
could not be answered until the Committee had decided
on the date from which the limitation period should
run.
29. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) observed that there was a third question
to be answered, namely, the actual duration of the
limitation period for patent and latent defects
respectively.
30. The CHAIRMAN suggested that the Committee
should first consider the two questions formulated by
the representative of France.
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31. Mr. ROGNLIEN (Norway) said that the limita
tion period should run from the same date in the case
of both patent and latent defects and should be only
slightly extended in the case of hidden defects.
32. Mr. NJENGA (Kenya) said that" if an equitable
balance was to be struck between the interests of the
buyer and those of the seller, there must be different
starting-points for the limitation period in respect of
patent and latent defects. In the case of a sale of
complex machinery, for instance, the buyer might not
discover a hidden defect within, say, two years. Thus,
he would be denied all recourse against the seller if
the time allowed was so short, and it should therefore
be longer. As to the second question before the Com
mittee" the period should be the same, provided that
it ran from the date of discovery of the defect. It
should be two years in both cases.
33. Mr. KHoo (Singapore) said that the question
of latent defects was a matter of great difficulty and
concern. Some provision such as article 10, para
graph 2, was obviously necessary to deal with it.
However, he could accept a uniform limitation period
with respect to both apparent and hidden defects if
it was fairly long.

34. Mr. ZULETA (Colombia) felt that in both cases
the limitation period should run from the time when
the goods were handed over to the buyer or refused
by him, but that in the case of hidden defects its dura
tion should be considerably longer.

35. Mr. GOKHALE (India) said that while the
limitation period prescribed in article 8 applied to both
patent and latent defects, the. commencement of the
period should be different in the two cases; in the case
of obvious defects it should run from the time when
the goods were handed over to the buyer, and in the
case of latent defects from the time when the defect
was or could reasonably be discovered.

36. Mr. SAM (Ghana) agreed with the representa
tive of India.
37. Mr. NYGH (Australia) also agreed that the
limitation period should be the same for patent and
latent defects but that the date from which it would
run should be different in the two cases. If was dif
ficult to specify that date, however" even in the case
of patent defects. He could have accepted the wording
of the second sentence of alternative A of the Working
Group's proposal (A/CONF.63/C.l/L.l03), but the
place of destination had been made uncertain by the
United States oral amendment. For latent defects, he
could support the wording in paragraph 2 of alterna
tive B, namely, "the date on which the defect or lack
of conformity is or could reasonably be discovered",
which had originally been proposed by his delegation.
38. Mr. GUEIROS (Brazil) said that there should be
a single uniform limitation period for both patent and
latent defects. That was not the case in Brazilian
domestic law, but it was important to simplify the
relevant provisions in international law so as to facil
itate the application of the Convention.

39. Mr. JEMIYO (Nigeria) said that he could agree
to a uniform limitation period for patent and latent
defects" provided that the period itself was sufficiently
long.
40. Mr. BELINFANTE (Netherlands) associated
himself with the views expressed by the representatives
of Brazil and Nigeria. There should be a single limita-

tion period for both types of defect, and no distinction
should be made between claims arising from defects
and those arising from lack of conformity. The com
mencement of the limitation period should also be the
same in both cases, provided that the period itself
was not unreasonably short. If it was long enough, it
did not matter whether the defects were patent or
latent or whether the period ran from the date when
the goods were handed over or from the date of
discovery of the defect.
41. Mr. SUMULONG (Philippines) said that in the
case of obvious defects the limitation period should
run from the date on. which the goods were handed
over, but it might be slightly shorter in the case of
lack of conformity. In the case of hidden defects, the
limitation period should logically run from a different
date, since it might take several years for the defect
to become apparent-in the case of the purchase of
machinery, for instance. However" it would be simpler
to adopt the compromise suggested by the representa
tives of Singapore and the Netherlands and make no
distinction between obvious and hidden defects, pro
vided that the period of limitation was lengthened,
say, to six years.
42. Mr. JENARD (Belgium) agreed that the limita
tion period should be uniform but felt that it should
run from different dates for patent and latent defects.
In the first case, the date when the goods were handed
over should be the starting-point of the limitation
period. A two-year period from that date would seem
reasonable.
43. Mr. ADAMSON (United Kingdom) said that
there should be a single limitation period, which should
run from the same date for both patent and latent
defects. He wished to stress the importance of certainty
with regard to the limitation period. It would 'be a
mistake to .establish different provisions with regard to
patent and latent defects, since that would only in
troduce confusion and make the certainty which the
Convention was intended to introduce an impossibility.
In any event, separate provisions for patent and latent
defects would lead to a host of difficulties. There was,
for instance, the questions of the discoverability of
defects, which was difficult to determine in the case
of contracts under domestic Jaw and even more so in
the case of international contracts. The seller would
not know for an indefinite time whether he was liable
to a claim for a hidden defect, because he would not
know whether or when such a defect might be
discovered.
44. Many delegations were in favour of a relati~ely

short period for latent defects, starting from the time
of their discovery, but that solution involved serious
difficulties; the beginning of the period was not pre
dictable, proof was difficult, it was not easy to establish
the date from which the Iimitation period should run,
and there was the further uncertainty of the Iength of
the limitation period, for which a cut-off date would
have to be specified.
45. A uniform period of limitation for all types of
defect would have considerable advantages in inter
national trade relations. The creditor would be at no
disadvantage if the date on which the goods were
actually handed over was taken as the starting-point
of the period of limitation. The next question was the
length of the period itself; it .shoul~ be fairly long,
which would prevent further difficulties,
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46. Mr. KNUTSSON (Sweden) said that he too was
in favour of a uniform duration and uniform date of
commencement for the limitation period in the case
of both patent and latent defects. It was difficult for
delegations to decide on either of the alternatives
proposed by the Working Group in document A/
CONF.63/C.ljL.103 if they did not know how long
the limitation period was to be. He suggested that an
indicative vote might be taken on limitation periods
of different lengths in relation to each alternative.

47. Mr. NYGH (Australia) said that, like the United
Kingdom representative, he was anxious to avoid in
troducing complexities into the Convention by making
distinctions between patent and latent defects and
varying the duration of the limitation period. Never
theless, allowance must be made for transactions in
volving the carriage of goods. The limitation period
could begin on the date on which the goods were
actually handed over" provided that that was the date
of their arrival at the place of final destination. That
difficulty could be resolved as provided for in the
Working Group's alternative A, subject to changes in
the second sentence to indicate that, where the parties
contemplated 'carriage of the goods subject of the inter
national sale, the handing over should be deemed to
have taken place upon the arrival of the goods at the
port of destination described in the documents of
carriage.

48. Mr. KHOO (Singapore) observed that it might
be simpler merely to delete the second sentence of
alternative A.

49. Mr. OLIVENCIA (Spain) said that he had great
difficulty in choosing between the two alternatives pro
posed by the Working Group, especially as the Spanish
text was not in conformity with the French and English
texts, the expression "defect or lack of conformity"
being translated as "vicio", which referred to a dif
ferent concept. It would be better to use the words
"supuesta falta de conformidad", which would cover
not only a defect but also the delivery of less than
the amount of goods specified in the contract or of
different goods. A four-year <limitation period was not
too long for the discovery of latent defects" particularly
in the case of complex machines such as computers.
The period should be the same for all types of obvious
defects and the starting-point should be the date on
which the defect or lack of conformity was reported
by the buyer, which would be the date on which the
goods were actually handed over to him. In that con
nexion, he found the Australian representative's re
formulation of the second sentence of alternative A
completely satisfactory. However, .it would be unjust to
specify the same date for the limitation period with
respect to hidden defects, and he therefore preferred
alternative B.

50. Mr. GUEIROS (Brazil) said that no defect could
be discovered until the goods had been handed over,
and he agreed with the representative of Australia on
the meaning of the words "handing over". The French
and Spanish texts should be corrected to make that
point dear.

51. Mr. MUSEUX (France) said the Australian
amendment to alternative A should also be incor
porated in alternative B. The essential difference be
tween alternative A and alternative B did not relate
to the second sentence of alternative A.

52. He reminded members that the Committee was
supposed to be taking a decision on the two points
he had raised earlier; an indicative vote would be
sufficient.
53. Mr. GUEIROS (Brazil) said he felt that the
time had come for a definitive vote.
54. Mr. ROGNLIEN (Norway), supported by
Mr. BELINFANTE (Netherlands) and Mr. SAM
(Ghana), said the Committee should not take a de
finitive vote on a question of principle.
55. The CHAIRMAN invited the Committee to
indicate whether it was in favour of a limitation period
that began to run when the goods were handed over
or when a defect or lack of conformity was discovered.

The Committee indicated by 22 votes to 15 that
the limitation period should begin to run when the
goods were handed over.
56. The CHAIRMAN invited the Committee to in
dicate whether it was in favour of a uniform period
of limitation for both patent and latent defects and
lack of conformity.

The Committee indicated by 29 votes to 3 that the
limitation period should be uniform.
57. The CHAIRMAN invited the Committee to
decide on the length of the limitation period, after
which article 10, together with the Australian oral
amendment, could be referred to the Drafting
Committee.
58. Mr. KHOO (Singapore) recalled that the Com
mittee, at the 10th meeting when discussing article 8,
had adopted a limitation period of four years, subject
to a decision on article 10. He suggested that article 8
should be considered along with article 10, so as to
avoid having different limitation periods in the two
articles.
59. The CHAIRMAN invited the Committee to
decide whether it wished the Iimitation period to be
specified in articles 8 and 10 as three, four" five or
six years.

There were 4 votes in favour of three years, 26 in
favour of four years, l O in favour of five years and
3 in favour of six years.

It was decided that the limitation period should
be four years.
60. The CHAIRMAN invited the Committee to vote
on the Greek oral subamendment to the Norwegian
United Kingdom amendment to article 10, paragraph 3
(A/CONF.63/C.1/L.104 ).

The subamendment was rejected.
The amendment (A/CONF.63IC.1 IL.1 04) was

adopted by 23 votes to none.

Article 18
61. Mr. BARCHETTI (Austria) said that, in view
of the decision that the limitation period should be
four years, his delegation's amendment to article 18
(A/CONF.63/C.1/L.50) was simply a drafting
matter.
62. Mr. BELINFAN~ (Netherlands), introducing
the amendment contained in document A/CONF.631
C.1/L.82" said that, when a very similar amendment
proposed by his delegation (A/CONF.63/C.1/L.79)
to article 12 had been rejected, he had assumed that
the Committee felt that the Convention should only
cover matters directly related to international sales.
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Howev.er, the debate on article 17, paragraph 2, had
made It clear that the influence of domestic matters
on' international sales must be taken into consideration.
63. Mr. KAMPIS (Hungary), introducing the amend
ment-contained in document A/CONF.63/C.l/L.88,
said that the purpose of the Conference was to estab
lish uniform rules on prescription that would be simple
to app~y. Article 18 conflicted with that principle be
cause It led to uncertainty. His delegation therefore
proposed the deletion of the article.
64. Mr. FRANTA (Federal Republic of Germany)
announced that he was withdrawing the amendment
contained in document A/CONF.63/C.l/L.92.
65. Mr. MANZ (Switzerland) introduced the amend
ment contained in document A/CONF.63/C.1/L.93,
the purpose. of which was to allow both parties to the
contract to invoke the provisions of article 18 in cases
where the contracting parties had designated in their
contract the forum and the applicable substantive law
of the country of the seller and the latter had fulfilled
his obligation.
~6. Mr. ROGNLIEN (Norway) said that, if ar
ticle 18 was adopted, paragraph 1 should indicate that
the provisions of the article would apply to either a
recommencement or an extension of the limitation
period, depending on the applicable law. He could
accept an additional period of four years.
67. Paragraph 2 should be deleted, because its
substance was spelt out elsewhere in the draft
Convention.
68. Mr. KNU~SSON (Sweden), introducing the
amendment contained in document A/CONF.63/C.1/
L.106, said that his delegation's reasons for wishing
to delete article 18 were the same as those expressed
by the representative of Hungary. The purpose of the
Conference was to produce uniform rules; there was
no reason to make concessions to national law on such
a key issue a~ the termination ~f the limitation period.
He agreed with the representative of Switzerland that
provisions of the kind contained in article 18 should
apply to both parties, but he had not reached the same
conclusions as the representative of Switzerland. The
difficulty of grasping the relationship between domestic
law and the Convention would make it very hard to
interpret article 18.

69. Mr. BURGUCHEV (Union of Soviet Socialist
Republics)" introducing the amendment contained in
document A/CONF.63/C.l/L.108, said that the Com
mittee's decision on the limitation period made para
graph 1 of his amendment unnecessary, while para
graphs 2 and 3 were really drafting matters.
70. The CHAIRMAN said that paragraphs 2 and 3
of the Soviet amendment would be referred to the
Drafting Committee.
71. Mr. JENARD (Belgium) said his delegation
would prefer to retain article 18, the scope of which
was limited by its reference to domestic law. The
rule involved was not a complicated one; the creditor
must not be deprived of his rights. Paragraph 2 of the
article was not necessary.
72. Mr. STALEV (Bulgaria) noted that article 18
introduced a parallel validity of domestic law into a
Convention that was intended to provide uniform
regulation. IIn view of the difficulties that might lead
to, and bearing in mind the provisions of article 29,
he was in favour of deleting article 18.
73. Mr. GUEIROS (Brazil) said his delegation was
in favour of retaining paragraph 1 but supported the
proposal to delete paragraph 2.
74. Mr. WAGNER (German Democratic Republic)
supported the Hungarian proposal, since article 18
would introduce uncertainty into international trade
relations. If the article was retained, the new limita
tion period should be brought into line with the original
one. In the light of the comments on article 18 con
tained in the commentary attached to document A/
CONF.63/5" he could not support the Swiss proposal.
75. Mr. MUSEUX (France) agreed with the repre
sentative of Belgium that article 18 should be retained.
It must be recognized that the kind of actions to which
the Convention related were more complicated in some
States than in others, and the scope of article 18 was,
after all, very limited. The act involved must be an
act performed in the debtor's country, and not in the
creditor's. The Swiss amendment might make the scope
of article 18 too broad. As to the international effect
of the provision, the fact that the law of the debtor's
country allowed an interruption of the prescription
period should not cause too much difficulty.

The meeting rose at 6 p.m.

18th meeting
Monday, 3 June 1974, at 8.10 p.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.18

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
A/CONF.63/6 and Add.l and 2, A/CONF.63/
C.l/L.50, L.51, L.82, L.83, L.88, L.91, L.93,
L.99, L.I00, L.I02, L.I06, L.107, L.I08, L.I09,
L.1l4, L.124) (continued)

A.rticle 18 (concluded)

1. Mr. KOPAC (Czechoslovakia) said that he sup
ported the Swedish amendment (A/CONF.63/C.l/

L.106), since he felt that acceptance of article 18
would lead to the application of municipal laws side
by side with uniform rules and thus defeat the object
of the Convention. It would also create inequality be
tween the parties to a contract. Similarly, while the
Swiss amendment (A/CONF.63/C.l/L.93) had the
merit of seeking to place the 'creditor and debtor in
the same legal position, it would to some extent com
plicate the problems pertaining to the limitation period
since not only the uniform rules, but also the rules
of the seller and buyer would apply. Moreover, the
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latter might well be incompatible. He could not support
the Norwegian amendment (A/CONF.63/C.l/L.99).
In addition, he did not understand the amendment
proposed by the Netherlands (A/CONF.63/C.l/L.82),
since it was unclear whether the debtor's law, which
would vary from country to country, would apply to
third-party attachments or whether all such attach
ments would be subject to the same rules.
2. Mr. BELINFANlE (Netherlands) observed that
some countries" including his own, recognized the con
cept of an act, other than the institution of legal
proceedings, which could interrupt the limitation period.
He did not see why countries which did not recognize
that concept should wish to deprive others of the pos
sibility of reaching a settlement other than by going to
law. If, however, it was indeed the intention of the
Committee to delete article 18, it should be clearly
stated elsewhere in the Convention that no interruption
of the limitation period was possible other than by the
institution of proceedings, since the principle under
lying paragraph 1 of the article was so deeply enshrined
in the legal practice of his own country that the lawyers
and judges might otherwise refuse to believe it had
been abolished.
3. He assured the representative of Czechoslovakia
that his amendment was intended to apply only to
those countries which recognized third-party attach
ments. They felt it important to state that such
attachments would have the same effect as the acts
mentioned in paragraph 1 of article 18.
4. Mr. JENARD (Belgium) said his delegation con
sidered the retention of article 18 to be of some im
portance. Belgian law, for example" currently provided
for the interruption of a limitation period otherwise
than by the institution of proceedings, but it was
uncertain whether any provision of municipal law other
than the right to institute proceedings would remain
if the article was deleted. Furthermore, to force parties
to go to law would introduce inequalities because of
differences in the cost of lawsuits in various countries.
5. Mr. KAMPIS (Hungary) drew attention to the
title of the section of the Convention containing the
present articles 12 to 20. Since all those articles, with
the understandable exception of article 19, referred only
to lIegal proceedings as a means of interrupting the
limitation period, his delegation felt that article 18
was outside the scope of the entire Convention. In his
view, the article could be deleted" and the point raised
by the representative of Belgium concerning domestic
measures for the interruption of the limitation period
could be covered in article 24.
6. Mr. GUEST (United Kingdom), supported by
Mr. HAMBURGER (Austria), said his delegation
would have no objection to the retention of article 18,
but that it was opposed to the Swiss amendment to
that article (A/CONF.63/C.1/L.93).
7. Mr. STALEV (Bulgaria) said he feared that the
introduction of grounds for the interruption of the
limitation period according to national law might
seriously delay the judicial solution of a dispute.
Accordingly, he favoured the deletion of article 18.
8. The CHAIRMAN invited the Committee to vote
on the amendments submitted to article 18.

The amendments proposed by Hungary (A/
CONF.63/C.J/L.88) and Sweden (A/CONF.63/
C.1 / L.106) were rejected by 13 votes to 11.

The amendment proposed by Switzerland (AI
CONF.63/C.1/L.93) was rejected by 18 votes to 3.'

The amendment proposed by Norway (AI
CONF.63/C.1/L.99) was rejected by 13 votes to 4.

The amendment proposed by the Netherlands
(A/CONF.63/C.1/L.82) was rejected by 14 votes
to 3.

Article 19
9. Mr. HAMBURGER (Austria), introducing his
delegation's amendment (A/CONF.63/C.l/L.5l),
said he felt that acknowledgement otherwise than in
writing should be sufficient to institute a new limita
tion period. In view of their similarity, he was willing
to support the Netherlands amendment (A/CONF.63/
C.l/L.83) or that proposed by the Federal Republic
of Germany (A/CONF.63/C.I/L.91) and to with
draw his own, if that was the wish of the Committee.
10. Mr. BELINFANlE (Netherlands), introducing
his delegation's amendment (A/CONF.63/C.1/L.83)
said he agreed that its purpose was the same as that
of the amendments proposed by Austria (AI
CONF.63/C.l/L.51) and Yugoslavia (A/CONF.631
C.l/L.114); however, the first was perhaps insuf
ficiently explicit and the second unduly complex. The
final choice between the three amendments was a draft
ing matter.
11. Mr. FRANTA (Federal Republic of Germany)
agreed with the representative of the Netherlands that
the Austrian, Netherlands and Yugoslavian amend
ments were based on the principle that both express
and .implied acknowledgements should be sufficient
to institute a new limitation period. The proposal of
the delegation of the Federal Republic of Germany
had the same purpose. !If the common principle of
these amendments was accepted, the matter would
be referred to the Drafting Committee.
12. Mr. B6KMARK (Sweden) said that the pur
pose of paragraph 1 of his delegation's amendment
(A/CONF.63/C.ljL.I07) was the same as that of
the amendments already mentioned. Although his
delegation did not see the need for paragraph 2 of
article 19, it had submitted its amendment to that
paragraph in view of the apparent general desire to
include some such clause.
13. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) withdrew his delegation's amendment
(A/CONF.63/C.ljL.109).
14. Mr. lEMER (Yugoslavia) said that his delega
tion had submitted its amendment (A/CONF.631
C.ljL.114) because it felt that, in limiting acknow
ledgement by implication to the payment of interest
or partial performance" the provisions of paragraph 2
of article 19 became too restrictive. A debtor might,
for example, write to a creditor requesting extension
of the period for performance, and an act of that
kind should also be considered as constituting acknow
ledgement by implication.
15. Mr. NYGH (Australia) said that although,
according to Australian law, an acknowledgement
must be in writing and must be signed by the maker.
disputes still occasionally arose over the question of
what constituted an acknowledgement. The Conven
tion should therefore provide as little opportunity as
possible for dispute over that question. If a com
promise must be made, his delegation might be able
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to accept the substitution of the word "expressly" for
the expression "in writing", but it would at all events
oppose the addition of the phrase "or by implication".
With regard to paragraph 2, his delegation favoured
the present wording, which made it clear that the
overriding question was whether the debtor acknow
ledged his indebtedness. It would therefore oppose
the Swedish and Yugoslav amendments.
16. Mr. JEMIYO (Nigeria) said that his delega
tion favoured the present wording of article 19, which
was unambiguous.

17. Mr. GUEIROS (Brazil) said that his delega
tion could accept the amendments of the Netherlands,
the Federal Republic of Germany, Sweden and
Yugoslavia regarding the substitution of other ex
pressions for the words "in writing". The wording
proposed by the Federal Republic of Germany was
particularly felicitous. His delegation could also accept
the rephrasing proposed by the representative of the
Soviet Union. However" his delegation would prefer
paragraph 2 to be left unchanged.

18. Mr. SAM (Ghana) said that his delegation
supported the wording of article 19 as prepared by
UNCITRAL (A/CONF.63/4), for, as the Australian
delegation had pointed out, disputes could arise over
what constituted an acknowledgement even when the
acknowledgement had been given in writing.

19. Mr. MUKUNA (Zaire) agreed with the repre
sentative of Ghana, adding that his own delegation
was, in principle" against the idea of introducing
implicit obligations as proposed in some of the
amendments.

20. Mr. GUEST (United Kingdom) said that his
delegation, too, supported the text of article 19 as
currently worded for the reasons given by the repre
sentatives of Australia, Nigeria and Ghana.

21. Mr. HAMBURGER (Austria) pointed out that
there was a difference between an acknowledgement
and an acknowledgement by implication. Paragraph 1
dealt with acknowledgements in general. Under na
tional laws, requirements for what constituted an ac
knowledgement varied. In his country for instance, the
only requirement necessary for a sale was the form free
expression of a common will of the two parties to enter
into a contract. The same freedom of form would apply
to an acknowledgement.

22. In any event, what constituted an acknowledge
ment would be interpreted according to national legis
lation. Consequently his proposal to delete the words
"in Writing" would allow interpretation according to
the requirements of national legislation and would seem
to be quite appropriate.

23. Mr. JENARD (Belgium) said that his delegation
was in favour of the amendments that had been pro
posed, particularly that of the Federal Republic of Ger
many. Under Belgian law, an acknowledgement could
be either express or implied, and there were a number
of cases in which the courts had ruled on the existence
of tacit acknowledgement.

24. Mr. GOKHALE (India) said that he was in
favour of keeping the words "in writing", for, since
article 19, paragraph 1, provided for a fresh period of
limitation in the event that a debt was acknowledged,
the question of whether or not the acknowledgement
had been made should not be a matter of inference.

25. Mr. MUSEUX (France) said that while he was
in favour of deleting the words "in writing", the f~ct re
mained that the acknowledgement must be unequivocal.
He therefore supported the amendment proposed by
the Federal Republic of Germany (A/CONF.63/C.l/
L.9!).
26. Mr. WAGNER (German Democratic Republic)
said that under paragraph 1 an acknowledgement in
writing was required for a new limitation period to start
to run; moreover, that period should be the same as
the original period. In order, however, to cover other
cases, article 2 should include other effective acts by
the debtor, such as the initiation of negotiations, which
could be taken to constitute acknowledgement.
27. Mr. TAKAKUWA (Japan) said that his delega
tion had no strong feelings either way. It did believe,
however, that the paragraph as curren!lr worded ~as
somewhat vague and might lead to misinterpretation.
Accordingly, the paragraph should be written expressly
and clearly both for civil-law countries and for common
law countries.
28. The CHAIRMAN invited the Committee to vote
on the amendments proposed to article 19.

The amendment proposed by the Federal Republic
of Germany (A/CONF.63/C.1/L.91) was rejected by
18 votes to 9. .

The amendment proposed by Austria (A/CONF.63/
C.1/L.51) was rejected by 18 votes to 7.

The amendments proposed by the Netherlands (A/
CONF.63/C.1/L.83) and Sweden (A/CONF.63/
C.1/ L.1 07, para. 1) were rejected by 16 votes to 9.
29. The CHAIRMAN invited the Committee to vote
on paragraph 2 of the Swedish amendment.

The amendment proposed by Sweden (A/CONF.63/
C.1/L.107, para. 2) was rejected by 17 votes to 5.

The amendment proposed by Yugoslavia (A/
CONF.63/C.1/L.1l4) was rejected by 9 votes to 9.

Article 20
30. Mrs. KOH (Singapore), introducing her delega
gation's amendment (A/CONF.63/C.l/L.124), said
that the circumstances with which article 20 was con
cerned might be completely unknown to a debtor, even
though their consequences could affect him severely. As
her delegation considered the article unsound, it thought
the best solution would be to delete it entirely.
31. Mr. BELINFANTE (Netherlands), introducing
his delegation's amendment (A/CONF.63/C.l/L.84),
observed that article 20 dealt with special circumstances
beyond a creditor's control that prevented him from
taking action which would cause the limitation period
to cease to run. While supporting the objectives of the
article in general, he found it anomalous that there
might be circumstances affecting the creditor of which
the debtor could have no knowledge. It might well
happen, for example, that after four years a debtor
would think he was clear of all claims, only to be con
fronted by the creditor with a situation in which, for
reasons alleged to have been beyond the creditor's con
trol, the limitation period had in fact ceased to run.
That would be an undesirable situation, and he accord
ingly recommended that for the protection of all con
cerned, the words "known to the debtor" should be in
serted in the first line of the article.
32. Mr. ROGNLIEN (Norway), introducing his del
egation's amendment (A/CONF.63/C.l/L.l00), said
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he considered that article 20 was intended to cover
cases where the creditor had been prevented by circum
stances beyond his control from asserting a claim, and
those circumstances might include fraud, coercion or
duress on the part of or concerning the debtor. The
article was, of course, not intended to cover purely
personal circumstances of the creditor, such as illness,
and its object might be best achieved by replacing the
words "beyond the control of the creditor" which are
repetitious by the words "not personal to the creditor".
33. Turning to the second part of his delegation's
proposed amendment, relating to the substitution of "10
years" for "four years" as the maximum extension of
the limitation period, he pointed out that, as the cir
cumstances beyond the creditor's control might con
tinue over a long period, it would be more logical to
have no maximum period of extension at all. The period
of 10 years, suggested as a compromise, had the merit
of being the limitation period specified in article 22.
The limitation periods should be standardized through
out the Convention.
34. The reference to articles 8 to 11 in the last line of
article 20 should be reconsidered, since it included ar
ticle 9 the second paragraph of which was concerned
with c~ses of fraud, where there was no fixed limit. If
his suggestion of changing the period specified in arti
cle 20 to 10 years was adopted, the last line could
refer to "articles 8 to 11, with the exception of para
graph 2, article 9", but he was content to leave the
details to the Drafting Committee.
35. Mr. ADAMSON (United Kingdom), introducing
his delegation's amendment (AjCONF.63jC.1jL.102),
said that in general he agreed with the representative of
Singapore that the article was unsuitable in its present
form. It was too broad and too complicated in relation
to the international sale of goods because it introduced
concepts which were difficult t? p.rove ev~n in the c~m
text of domestic law, let alone m international practice,
One such concept, for example, was whether the cir
cumstances alleged to have been beyond the control of
the creditor had in fact been impossible to avoid or over
come. He was therefore in favour of the deletion of
article 20 in its present form.
36. There was, however, one matter with which the
Convention should deal, namely, the question of fraud.
The reference in article 9, paragraph 2, covered cases
of fraud in limine, which prevented the commencement
of the limitation period. In addition, however, the Con
vention should be concerned with what might be called
supervening fraud, where the creditor had been induced
to refrain from starting legal proceedings by some kind
of misrepresentation after the limitation period had
begun.
37. He did not think it was necessary to complicate
the Convention by including a specific cut-off period in
the last sentence of article 20, since a period was in
fact provided by article 22.
38. Mr. JEMIYO (Nigeria) said he agreed with the
view that it was difficult to prove cases of force majeure,
where the creditor alleged that circumstances had been
beyond his control and he had been unable either to
avoid or to overcome them. As article 20 might well be
unworkable in practice, he supported the proposal by
the representative of Singapore that it should be deleted.
39. Mr. GUEIROS (Brazil) said that the purpose of
all the amendments before the Committee seemed to be
to limit the scope of article 20. In the opinion of his

delegation, the article was suitable as it stood, bearing
in mind the fact that the Convention was intended to be
of use for businessmen rather than lawyers. However,
in the event of the proposed amendments being rejected
he would not object to their being referred to the Draft
ing Committee for review.
40. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that he could not agree with the pro
posal to limit the substance of article 20 by including
in it a reference to cases of fraud; nor could he agree
with the proposal to extend the limitation period to 10
years. As he had noted earlier, in connexion with arti
cle 18, the cross-reference at the end of article 20 should
be to articles 9 to 11 rather than 8 to 11, because arti
cle 8 did not deal with the question of when the limita
tion period should begin to run.
41. With that reservation, he supported the text of
article 20 as it appeared in the draft Convention.
42. Mr. SAM (Ghana) said that he could not agree
with the proposal by the representative of Singapore
that article 20 should be deleted; on the contrary, his
delegation found the article to be useful.
43. With reference to the other proposed amendments,
that of the Netherlands (A CONF.63jC.1jL.84) was
likely to have the opposite effect from what was presum
ably intended. It referred to circumstances known to
the debtor which prevented the creditor from perform
ing certain acts, but there could be many circumstances
connected with the debtor (e.g. his incapacity, or his
concealment of his identity or whereabouts) which were
obviously "known to the debtor" and would prevent
the creditor from initiating whatever action was neces
sary.
44. With regard to the first of the amendments pro
posed by Norway (AjCONF.63jC. 1jL.100) , he
pointed out that the words "beyond the control" had
been specifically agreed upon during the discussion in
UNCITRAL, and he regretted any attempt to reopen
the question. Similarly, in the case of the second of the
Norwegian amendments, the period of four years had
been agreed upon in previous discussions.
45. The scope of article 20 went much further than
the question of fraud to which the United Kingdom
amendment (AjCONF.63jC.1jL.102) sought to limit
it, and he was opposed to that amendment for that
reason.
46. Mr. HJERNER (Sweden) said that although his
delegation favoured the deletion of the article, the fact
that the general limitation period was .only four years
made it imperative for some provision to be made for
cases of force majeure. Citing the instances of claims
which had arisen during the Second World War not
having been settled until several years after the end of
that war, he said it was clear that an additional four
year period would not be enough. He therefore sug
gested that the additional period should be at least
10 years.
47. The United Kingdom proposal had come some
what as a surprise, it having been his understanding that
cases of fraud would be dealt with elsewhere in the
Convention. His delegation could not agree to article 20
being completely restructured and confined solely to
cases of fraud. It would therefore support the proposal
in paragraph 2 of the Norwegian amendment (Aj
CONF.63jC.1jL.100) to extend the over-all limitation
period, or any provision with the same general purpose;
it would prefer to deal with the suggestion made by the
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United Kingdom when the matter of fraud in general
was discussed.
48. Mr. NYGH (Australia) said that although, ini
tially, his delegation had had doubts similar to those of
the representative of the United Kingdom, it now felt
that article 20 did serve a useful purpose, and it would
be able to support it in its present form. It would there
fore not support the amendments proposed by the rep
resentatives of the Netherlands and Norway. However,
as the representative of Norway had pointed out, arti
cle 20 and article 9, paragraph 2, would have to be eo
ordinated in order to avoid the problem of double
extension.
49. Mr. MICHIDA (Japan) said that his delegation
was opposed to the deletion of article 20 and to the
amendment proposed by the Netherlands. Also, the
lO-year period proposed by the representative of Nor
w.ay was to? long. As to the United Kingdom proposal,
hIS delegation was not prepared to support it at the
present time. However, it would go along with any
suggestion made by the Drafting Committee to improve
the wording of article 20.
50. Mr. SMIT (United States of America) said that
his delegation agreed with the views expressed by the
representative of Ghana. He pointed out that there was
a legal principle in the United States to the effect that
if circumstances beyond a person's control prevented
him from exercising his rights, those rights were not
forfeited. Although it might be argued accordingly that
the limitation period should be extended as long as the
circumstances persisted, some compromise must be
reached. His delegation was prepared to support the
Norwegian proposal that the limitation period should be
as long as possible, <and if it was stated in article 20
that the period should be at least IO years, his delega
tion would not object. It would, however, prefer to
have a separate article on the over-all limitation period.
51. Mr. KOPAC (Czechoslovakia) said that his del
egation considered article 20 to be very important. Ac
cordingly, it could not support the. United Kingdom
amendment which would limit article 20 to cases of
fraud. In addition, his delegation hesitated to accept
the amendment proposed by the Netherlands because
of the subjective factor which it involved. Although his
delegation felt that article 20 as currently drafted was
perhaps repetitious, it did not look favourably upon the
proposal in paragraph I of the Norwegian amendment
(A/CONF.63/C.I/L.IOO). He suggested that the arti
cle should be referred to the Drafting Committee.

52. Mr. GOKHALE (India) maintained that arti
cle 20 was satisfactory as it stood; it was an article of
practical value in cases where circumstances beyond a
creditor's control prevented him from instituting legal
proceedings. The fact that the debtor might not know
of the existence of those circumstances was irrelevant
in the context of the article.
53. Mr. BELINFANTE (Netherlands) said that some
representatives who had raised objections to his pro
posed amendment did not seem to have fully understood
it. The gist of it was as follows: article 20 dealt with
circumstances in which a creditor could not exercise
his rights owing to circumstances beyond his control.
On the other hand, if the debtor was unaware of those
circumstances, which might be personal to the creditor,
he should not thereby be excluded from the benefit of
limitation, which was designed to ensure that parties
would not be involved in lawsuits arising long after the
fact, when most of the proof was likely to have been
destroyed.
54. To the extent that the words "beyond the control
of the creditor" might give rise to difficultiesof interpre
tation, he agreed with the first Norwegian amendment.
In fact, the French text better expressed the idea of
circumstances which could not be imputed to the
creditor.
55. Mr. MUSEUX (France) said he regretted that
he could not accept the United Kingdom amendment
to article 20. Furthermore, while he was in sympathy
with the object of the second Norwegian amendment
to extend the limitation period, he thought that the best
way of achieving it would be merely to omit the last
sentence of article 20, since a IO-year limitation period
was expressly provided in article 22.
56. The CHAIRMAN invited the Committee to vote
on the proposed amendments to article 20, beginning
with the proposal by Singapore.

The Singaporean amendment (A/CONF.63/C.1 /
L,124) was rejected by 24 votes to 3.

The United Kingdom amendment (A/CONF.63/
C.l/L,102) was rejected by 26 votes to 2.

The Netherlands amendment (A/CONF.63/C.1 /
L,84) was rejected by 22 votes to 2.

The first Norwegian amendment (A/CONF.63/
C.1/L,100) was rejected by 19 votes to 1.

The second Norwegian amendment (ibid.) was re
jected by 13 votes to 10.

The meeting rose at 10 p.m.

19th meeting
Tuesday, 4 June 1974, at 10.15 a.m,

Chairman: Mr. CHAFIK (Egypt).

Consideration of the. draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add.l and 2, A/CONF.63/C-lj
L.87, L.98, L.I01, L.llO, L.1l5, L.122, L.123,
L.129, L.138) (continued)

Article 21
1. Mr. GUEST (United Kingdom) said that the
amendment submitted by his delegation (A/CONF.63/

A/CONF.63/C.I/SR.I9

C.I/L.8?) was based on the United Kingdom's observa
tions regarding the draft Convention. Its purpose was
to enable the parties to set a shorter period of limitation
than that referred to in the draft Convention in cases
where arbitral proceedings had been agreed to. It was
a common clause which should be recognized and use
ful because it encouraged the use of arbitral proceed
ings. The last part of the paragraph was intended to
prevent any abuses which might occur. In the English
text of the amendment submitted by the United King-
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dom delegation, there was a typing error: the word
"valued" should read "valid".
2. Mr. STALEV (Bulgaria) said that the amendment
'submitted by his delegation (A/CONF.63/C.ljL.98)
brought article 21 into line with the period upon which
the Committee had agreed the previous day and recog
nized the important fact that international trade should
be governed by flexible rules. At the same time, an
effort had been made to reconcile flexibility with justice,
allowing limited contractual freedom to set a minimum
period of two years and a maximum period of eight
years. If the parties were not given that option, those
who were not satisfied with the Convention might well
attempt to avoid implementing it by applying article 21,
paragraph 3, as it was worded in the draft Convention
and that would be contrary to the purposes of the Con
vention. Article 21, paragraphs 2 and 3, seemed un
necessary. In his view, the United Kingdom proposal
had the same aim as that of his delegation.
3. Mr. ROGNLIEN (Norway) said that his delega
tion accepted article 21, paragraph 1, as it stood as a
compromise solution, but it had proposed an amend
ment to paragraph 2 (A/CONF.63/C.l/L.10l), be
cause it did not agree that the over-all period should
be four years only. What was important was that any
declaration regarding extension of the period should
have a limit, but the parties should be able to renew it
if they saw fit. There could be many reasons for extend
ing the period and there should be no fear that the pro
vision would be abused at this stage, even if such possi
bility of abuse existed before or at the time when the
contract was concluded or implemented. Subsequently,
the parties had greater freedom when judging whether
they wanted the period to be extended. Any doubts
could be avoided by strictly limiting the period of each
extension. In order to bring into line the three-year
period referred to in the second sentence of his amend
ment with the period adopted the previous day by the
Committee, the word "three" should be replaced by the
word "four". In the last part of his delegation's amend
ment, a lO-year period was prescribed in order to meet
the parties' needs which might arise in exceptional cir
cumstances, for example when they wanted to await the
outcome of a legal dispute in such a case when the de
cision was too tardy. He felt that the general period
should be independent of the provision in article 22.
His delegation found the United Kingdom amendment
(A/CONF.63/C.l/L.87) acceptable.
4. Mr. BURGUCHEV (Union of Soviet Socialist Re
publics) said that his delegation supported the Bul
garian amendment which embodied the idea of allowing
the parties to set periods different from that established
in the draft Convention. He therefore withdrew the
draft amendment submitted by his delegation (AI
CONF.63/C.l/L.1l0).
5. Mr. GOKHALE (India) said that the concept of
limitation was a matter of public policy and that the
fixing of a period which differed from that established
in the draft Convention should not be left to the parties
to negotiate, since that would defeat the purpose of the
draft Convention. He had therefore submitted a draft
amendment (A/CONF.63/C.l/L.115) for the deletion
of paragraph 2 and the reference to that paragraph in
article 21, paragraph ·1.
6. Mr. KOPAC (Czechoslovakia) said that his dele
gation's amendment (A/CONF.6~/C.l/L.122) cov
ered two points. In the existing text of article 21, para
graph 3, of the draft Convention, reference was made

to the acquisition or exercise of a claim. His delega
tion's amendment added the "continuation" of a claim
to those concepts. Thus, the majority of cases for which
the clause would be applicable would be covered and it
would be brought into line with article 39 of the new
ULIS. The second point concerned the judicial proceed
ings referred to in article 21, paragraph 3. The concept
of judicial proceedings was too narrow and paragraph 3
should refer to all legal proceedings, including arbitra
tion. He realized that some delegations might have diffi
culty in accepting that amendment, particularly the
United Kingdom delegation, but he felt that it was
necessary to replace the word "judicial" by the word
"legal". His delegation supported the amendment sub
mitted by the Bulgarian delegation (A/CONF.63/C.l1
L.98).
7. Mr. FRANTA (Federal Republic of Germany)
introduced his delegation's amendment (A/CONF.631
C.l/L.123) and pointed out that, in practice, the aim
of article 21, paragraph 1, was to exclude any possi
bility of the parties shortening the limitation period by
agreement between themselves. In his view, that was
neither necessary nor useful since, in certain circum
stances, it might be advantageous to the parties to have
the possibility of a shorter period. That was precisely
the aim of his amendment.
8. Mr. SMIT (United States of America) introduced
his delegation's amendment (AICONF.63/C.l/L.129)
and explained the basis for the changed text proposed
for article 21, paragraph 3. He pointed out that, in the
second line of the amendment, it would be better to use
the word "existence" rather than "exercise".
9. In his delegation's view, the United Kingdom pro
posal (A/CONF.63/C.l/L.87) was too limited be
cause it did not take into account situations which, like
arbitration, might occur frequently.
10. His delegation would not support any other
amendment to article 21, because the current wording
together with its own amendment would establish an
appropriate and satisfactory balance.
11. Mr. KAMPIS (Hungary) said that his delega
tion's amendment (A/CONF.63/C.l/L.138) dealt
with the substance rather than the form because its aim
was to allow for extension of the limitation period only
within the established limit of four years.
12. The CHAIRMAN said that the representative of
Austria had just submitted an amendment to article 21
(A/CONF.63/C.1/L.139). If he heard no objection,
he would take it that the Committee agreed to con
sider it.

It was so decided.
13. Mr. LOEWE (Austria) apologized for submitting
his amendment (A/CONF.63/C.l/L.139) so late and
said that its purpose was to incorporate in the draft
Convention a provision which generally appeared in
international conventions on transport claims and was
embodied in his country's legislation.

14. Mr. GUEIROS (Brazil) found the original ver
sion of article 21 perfectly acceptable, although some
of the amendments submitted introduced useful changes.
15. Referring to the United Kingdom proposal (A/
CONF.63/C.l/L.87), he said that article 1 of the
draft Convention already adequately defined what
would be understood by proceedings and that definition
included arbitral proceedings. His delegation could
therefore not accept the amendment.
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16. The Bulgarian proposal (A/CONF.63/C.l/L.98)
was concise and clear and his delegation supported it.
However, the Norwegian amendment (A/CONF.63/
C.l/L.lD1) allowed for an excessive extension of the
limitation period, which his delegation could not accept.
Similarly, he found the proposal of the Indian delega
tion (A/CONF.63/C.1/L.1l5) unacceptable. The
Czechoslovakian amendment (A/CONF.63/C.1/
L.122) involved minor changes and he suggested that
the Spanish and French versions should be revised.
17. Lastly.ihe found the amendment proposed by the
Federal Republic of Germany (A/CONF.63/C.1/
123) unacceptable. However, the proposal in the United
States amendment (A/CONF.63/C.1/L.129) was use
ful and he had no hesitation in accepting the Hungarian
proposal (A/CONF.63/C.1/L.138).
18. Mr. OLIVENCIA (Spain) said that two main
trends emerged from the amendments submitted to the
Committee. One sought to ensure respect for the will of
the parties, while the other emphasized the imperative
character of prescriptive rules. An extreme example of
the first trend could be seen in the amendment proposed
by the delegation of the Federal Republic of Germany
(A/CONF.63/C.1/L.123), and the second was re
flected in the Indian amendment (A/CONF.63/C.1/
L.1l5).
19. Of the two trends, his delegation preferred that
which emphasized the imperative character of prescrip
tiverules, since, if excessive attention was paid to the
will of the parties, there was a danger that the will of
the stronger would prevail over that of the weaker.
Moreover, the attainment of the objective of uniformity
would be prejudiced if the will of the contracting parties
were allowed free play.
20. Between the two extremes there were a number of
amendments which might be described as intermediate,
and which deserved special attention, such as those pro
posed by Bulgaria (A/CONF.63/C.1/L.98) and Nor
way (A/CONF.63/C.1/L.101).
21. With reference to the United States proposal
(A/CONF.63/C.1/L.129) , he pointed out that the
Spanish text should read "a partir de la [echa en que el
derecho haya nacido" or "haya surgido", instead of "a
partir de la fecha en que el derecho pueda ser ejercido",
22. He inquired whether the rule proposed by Austria
(A/CONF.63/C.1/L.139) was covered by the modi
fication of the limitation period under article 21, or re
ferred to a suspension and extension of the period.
23. In conclusion, he said that his delegation pre
ferred rules of prescription having imperative force.
24. Mrs. DE BARISH (Costa Rica), referring to the
amendment proposed by Hungary (A/CONF.63/C.1j
L.13 8), said that the words "in accordance with the
provisions of this Convention" should be replaced by
"in accordance with articles 8 to 11 of this Convention".
25. Mr. MUSEUX (France) expressed his preference
for fairly strict rules. His delegation considered that the
process of unification had gone too far, but since it had
been accepted he did not want to see a return to a
diversity of systems. In that connexion, account should
also be taken of the judicious observation made by the
representative of Spain to the effect that the prescrip
tion clause generally favoured the stronger party. The
amendment proposed by Bulgaria fixed limits to the will
of the parties by establishing a maximum and minimum
limitation period, but it was not acceptable because it
destroyed uniformity and reduced still further the agreed

four-year limitation period, which his delegation con
sidered to be already short enough.
26. Nor was the amendment proposed by the United
Kingdom delegation (A/CONF.63/C.1/L.87) accept
able, because it laid down an unjustifiable exception for
arbitral proceedings. Moreover, the French translation
was inaccurate, since it should read "La procedure
d'arbitrage doit etre engagee" instead of "peut etre
engagee",
27. On the other hand, the amendment submitted by
Austria (A/CONF.63/C.1/L.139) seemed acceptable
to his delegation, since it encouraged negotiations be
tween the creditor and the debtor.
28. His delegation therefore supported the current
version of paragraph 1 of article 21 and the Austrian
amendment (A/CONF.63/C.1/L.139) to paragraph 2,
and would prefer paragraph 3 to be deleted.
29. Mr. HARTNELL (Australia) said that his dele
gation did not agree with article 21, paragraph 3, as it
stood, and therefore supported the amendment submit
ted by the United Kingdom (A/CONF.63/C.1/L.87).
Article 1, paragraph 2, of the draft Convention did not
provide for arbitral proceedings, and while his delega
tion had opposed the adoption of that paragraph, it felt
that having been adopted, it would remain incomplete
without the provision proposed by the United Kingdom.
With reference to the new paragraph 3 proposed by the
United States (A/CONF.63/C.1/L.129), his delega
tion endorsed the observations made by the representa
tive of Spain concerning the expression "a partir de la
fecha en que el derecho pueda ser ejercido". His dele
gation could not support the amendment submitted by
Bulgaria (A/CONF.63/C.1/L.98) because it agreed
with the delegation of India that prescription was a
matter of official policy. On the subject of the amend
ment submitted by the Federal Republic of Germany
(A/CONF.63/C.1/L.123), he shared the view of the
representative of Spain that it would favour one of the
parties.
30. His delegation could support the proposal made
by Norway (A/CONF.63/C.1/L.101), but it had some
difficulty with the wording. The replacement of the
words "during the running of the limitation period" by
"after the commencement of the limitation period"
would mean that the declaration could be made after
the period had expired. The second part of the provi
sion was very clear, but what was not clear was the
implications of the last sentence, which seemed to con
tradict the preceding provision.
31. His delegation could not support the amendment
proposed by Czechoslovakia (A/CONF.63/C.1/
L.122), since it felt that the use of the adjective "legal"
in the English text unjustifiably excluded arbitral pro
ceedings.
32. Mr. LOEWE (Austria) said that on the whole
most of the amendments submitted improved the text,
but that some were incompatible with each other. His
delegation could support the amendment submitted by.
the United Kingdom (A/CONF.63/C.l/L.87), but
agreed with the observation made by the representative
of France, and would prefer it if the rules did not apply
solely to arbitral proceedings. The amendment proposed
by Bulgaria (A/CONF.63/C.l/L.98) might serve as
a compromise solution in that connexion. Referring to
the amendment submitted by Norway (A/CONF.63/
C.1/L.101), he said that he did not fully understand
its purpose.
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33. The amendment submitted by Czechoslovakia
(A/CONF.63/C.1/L.122) dealt with a question of de
tail which should be referred to the Drafting Committee.
His delegation was prepared to support the amendment
submitted by the Federal Republic of Germany (A/
CONF.63/C.1/L.123), which made it possible to
shorten the limitation period.
34. The United States amendment (A/CONF.63/
C.1/L.129) dealt with a question of form which should
be referred to the Drafting Committee, and, similarly,
that proposed by Hungary (A/CONF.63/C.1/L.138)
provided for little change in the substance of the article.
35. Commenting on the amendment proposed by his
own delegation (A/CONF.63/C.1/L.139), which was
based on the same idea as that expressed by the repre
sentative of India, he said that the wording was of little
importance, provided it expressed the basic idea that
the limitation period should not run while negotiations
were in progress, in other words, that the period should
be extended by the length of time which elapsed until
the debtor replied in writing.
36. Mr. JENARD (Belgium) said that the representa
tive of Spain had stated the problem clearly: a choice
had to be made between respect for the autonomy of
the will of the parties and strict compliance with the
rules. The unification of rules was advanced as an argu
ment against the first alternative. If unification did not
correspond to commercial needs, it could not be given
practical effect. It would be preferable if the other parts
of the Convention could be applied. It was also argued
that the weaker party should be protected. It might be
in the interest of the weaker party to resort promptly
to the courts. Belgian legislation protected the weaker
party, and did so without requiring an extension of
limitation periods, His delegation supported the solu
tion proposed in the amendment submitted by Bulgaria
(A/CONF.63/C.1/L.98), which represented a com
promise designed to allow some latitude for the auton
omy of the parties, while at the same time setting limits
to it. It also supported in principle the amendment sub
mitted by Austria (A/CONF.63/C.1/L.139) , but in
view of the clarification offered by the representative
of Austria, felt that it should be inserted somewhere
else in the text, rather than in article 21. His delegation
supported it because under the current system the
causes of the suspension of the limitation period always
centred on the creditor, on the assumption that he was
the stronger patty, which was not necessarily the case;
he could also be the weaker party. Moreover, it should
not be forgotten that in some countries legal proceed
ings were expensive.
37. Mr. SMIT (United States of America) noted that
some delegations had held that the concept of prescrip
tion was one of public policy, and he wondered what
concept of public policy was involved. Prescription was
supposed to have two purposes: the first would be to
protect the parties against insecurity, but, even when
the validity of that aim was recognized, the debtor
should be able to decline such protection. That was
based on the assumption that the debtor was always the
weaker party, which was a dangerous generalization.
The other purpose would be to protect the courts from
the obligation to judge old cases, which would also
help to meet the need for society to limit the number of
lawsuits. To that extent it was, in fact, a question of
public policy. He felt that article 21, in its current form,
effectively carried out the function for which it was de
signed. Article 21, paragraph 3, did not cover the same

matters as those covered by article 1, paragraph 2: the
latter referred to "a rule of'.the applicable law", while
the former referred to "a clause in the contract of sale".
Article 21, paragraph 3, clearly performed a function
completely different from that of article 1, paragraph 2.
38. The amendment submitted by his delegation (A/
CONF.63/C.1/L.129) would enable the parties to re
strict the limitation period, and the drafting changes
which it introduced clarified the rule provided for in
article 21, paragraph 3. With reference to the observa
tion made by the representative of Spain, he pointed out
that he had already indicated that in his delegation's
amendment the words "the exercise" should be replaced
by "the existence". When a claim accrued, the party en
titled to that claim would have to notify the other party
of its existence. If he did not do so within a certain
time-limit, the claim would cease to exist. He felt that
that concept was expressed more clearly in the amend
ment submitted by his delegation.
39. Mr. BELINFANTE (Netherlands) said that he
found it difficult to understand article 21 of the draft
Convention. As he saw it, paragraph 2 in its existing
form lacked purpose if the limitation period was to run
in all cases for four years.
40. Furthermore, he failed to understand why there
was a reference in paragraph 3 to the acquisition of a
claim, since, by definition, the draft Convention dealt
solely with the prescription of rights not the acquisition
of rights.
41. Of the amendments submitted for the Committee's
consideration, he found the amendment submitted by
the delegation of Austria (A/CONF.63/C.1/L.139)
acceptable because he felt that there was no reason why
the parties should not be able to extend the limitation
period by mutual agreement, if they so wished.
42. The amendment submitted by the United Kingdom
delegation (A/CONF.63/C.1/L.87) was too restrictive
and that submitted by the Norwegian delegation (A/
CONF.63/C.1/L.101) seemed to him to be unneces
sary. The Bulgarian amendment (A/CONF..63/C.1/
L.98), although it simplified the issue, did not signifi
cantly improve the wording.
43. His delegation could not support the Indian
amendment (A/CONF.63/C.1/L.1l5) because it con
sidered that prescription was not a matter of public
interest in all cases. In the Netherlands, there was ordi
nary prescription-which was subject to change by
agreement of the parties-and prescription as a matter
of public policy (decheancev, which the parties could
not change as they saw fit.
44. The Czechoslovak amendment (A/CONF.63/
C.1/L.122) and the United States amendment (A/
CONF.63/C.1/L.129) had his delegation's support.
45. The amendment submitted by the delegation of the
Federal Republic of Germany (A/CONF.63/C.1/
L.123 ), if accepted, would entail the risk of allowing
the stronger party to impose on the weaker unduly short
limitation periods, and his delegation could not therefore
accept it in its existing form, although it believed that
the objective of the representative of the Federal Re
public of Germany was to enable the parties to shorten
the limitation period in accordance with the applicable
national law.
46. The amendment proposed by the Hungarian del
egation (A/CONF.63/C.1/L.138) improved the ex
isting text somewhat, and his delegation would there
fore vote for it.
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47. Mr. HONNOLD (Chief, International Trade Law
Branch) said he believed that the Draftinz Committee
would be in a position to review the wording of the
amendment submitted by the delegation of the Federal
Republic of Germany (A/CONF.63/C.1/L,123) in
the light of the comments suggested by the representa
tive of the Netherlands.
48. Mr. TEMER (Yugoslavia) observed that the
Committee had spent a great deal of time and effort on
the consideration of articles 8 and lOin order to reach
agreement. Yet, some of the amendments that the Com
mittee was currently considering seemed to be designed
to rule out the application of those articles, and his
delegation could not accept that that should happen. If
too many opportunities were afforded to the parties to
alter the limitation period to suit their convenience and
if there was also an article relating to reservations, the
Convention would be devoid of any meaning.
49. The Bulgarian amendment (A/CONF.63/C.1/
L,98) and the Austrian amendment (A/CONF.63/
C.1/L,139) constituted interesting compromise solu
tions.
50. Mr. KAMPIS (Hungary) said that his delegation,
which was in favour of promoting uniformity of the
rules, had three questions concerning the various
amendments submitted.
51. First, he asked whether the parties were entitled
to change the limitation period in cases other than those
provided for in paragraphs 2 and 3 of article 21 of the
draft Convention. Secondly, he would like to know how
long the extension period could run. Thirdly, he won
dered whether the more appropriate date for the com
mencement of the period was the one suggested in the
existing text or the one proposed by Hungary (A/
CONF.63jC.1/L,138).
52. The amendment proposed by Austria (A/
CONF.63/C.1/L,139) did not contradict the provisions
in paragraph 2 and could be included along with them
in the Convention. The wording proposed by the
Austrian delegation could be inserted between arti
cles 19 and 20.
53. Mr. BARNES (Ireland) observed that the United
States representative had concluded that article 21,
paragraph 2, could be retained. His delegation dis
agreed, although for altogether different reasons from
those advanced by the Indian delegation.
54. The purpose of article 21, paragraph 2, was to
avoid potential conflict between the debtor and the
creditor, forcing the latter to take legal proceedings;
yet if article 23 was accepted, a confused situation
would arise inasmuch as, under its provisions, the action
would not be' barred by expiration of the limitation
period unless a party to the legal proceedings so re
quested. In view of the legal conflicts to which the con
tradictory provisions of those articles might give rise,
he believed that, if article 23 was adopted, article 21,
paragraph 2, would become superfluous and should be
deleted.
55. Mr. STALEV (Bulgaria) said that two main ob
jections against the autonomy of the parties had been
raised, the first based on the idea that limitation was a
matter of official policy and the second prompted by an
exaggerated desire for uniformity. The 'first argument
was, to say the least, extraordinary, because article 3,
paragraph 3, afforded the parties far greater autonomy
than his delegation was proposing. On the other hand,
article 23 stated quite clearly that expiration of the

limitation period would be taken into consideration only
at the request of one of' the parties. As to the promo
tion of uniformity, he reminded members that UUS
was based, quite simply, on contractual autonomy, and
he asserted that uniformity was perfectly consistent with
autonomy.
56. Mr. MICHIDA (Japan) said he thought that the
requirement of a declaration in writing, as provided for
in article 21, paragraph 2, might give rise to difficulties,
since the notes and documents exchanged by the creditor
and the debtor could lend themselves to different inter
pretations.
57. The Indian delegation had expressed objections to
paragraph 2, maintaining that limitation was within the
ambit of official policy. The representative of the United
States had reciprocated with sound arguments based on
the necessity of affording the parties protection, although
his reasoning did not carry weight in Japan, where a
basic effect of limitation was to bar the action and
where limitation was therefore fundamentally indepen
dent of the will of the parties.
58. In view of the reasons he had stated, hisdelegation
could not accept article 21, paragraph 2, and would
prefer to rely instead on the provisions of article 19.
His delegation therefore supported the Indian proposal
(A/CONF.63/C.l/L,1l5) calling for the deletion of
article 21, paragraph 2.
59. Mr. JEMIYO (Nigeria) said that the Norwegian
amendment (A/CONF.63/C.1/L,lOl) and the Bul
garian amendment (A/CONF.63/C.l/L,98) were not
acceptable to his delegation because they were designed
to extend the limitation period, which would defeat the
Convention's over-all aim of seeking uniformity of the
period. That was why he supported the amendment
submitted by the Indian delegation (A/CONF.63/
C.l/L,1l5). Extension of the period at the wish of the
parties was contrary to the concept of public policy on
which limitation rested.
60. Mr. BbKMARK (Sweden) felt that the parties
should be able to opt to shorten the limitation period.
That would not give rise to abuse if internal law was
applied. He construed the amendment submitted by the
Federal Republic of Germany (A/CONF.63/C.1/
L,123) as meaning that internal law would apply, and
therefore supported it. The amendment submitted by
Austria (A/CONF.63/C.l/L,139) was of great inter
est, but it should state explicitly that if the debtor waited
too long before answering and his reply was then nega
tive, the limitation period would not have been ex
tended. The amendment submitted by Norway (A/'
CONF.63/C.l/L,10l) had the same purpose and was
also of interest. In Sweden, the autonomy of the will
of the parties was respected, and his delegation there
fore supported the Norwegian amendment. It also
favoured the United Kingdom amendment (AI
CONF.63/C.l/L,87).
61. Mr. SAM (Ghana) said he supported the amend
ment submitted by the Indian delegation (A/CONF.63/
C.1/L,1l5), because he felt that article 17, para
graph 2, should be deleted. He also believed that the
extension of the limitation period should begin to run
from the date of the declaration of the debtor concern
ing acknowledgement of the debt. He supported the'
argument of the representative of Yugoslavia, because
if exceptions to the rule concerning the limitation period
were allowed, it would defeat the purpose of preparing
the draft Convention. Once a limitation period of four
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years had been agreed upon, there should be no attempts
to undermine it, since many countries, including Ghana,
would feel that the final product of all the efforts en
tailed in preparing a draft Convention was not worth
adopting.
62. The amendment submitted by the United King
dom delegation (A/CONF.63/C.1/L.87), although
well drafted, seemed to him to be too restrictive. The
meaning of the term "legal proceedings", as used in
the Convention, had already been defined in article 1,
paragraph 3, and that definition included arbitral pro
ceedings. Furthermore, his delegation thought that the
parties should not be allowed to shorten the limitation
period as they saw fit. His delegation would therefore
vote against that amendment.
63. His' delegation could not accept the amendments
submitted by the Bulgarian delegation (A/CONF.63/

C.l/L.98) and the Norwegian delegation (A/
CONF.63/C.1/L.101). On the other hand, it would
give its whole-hearted support to the proposal of the
Indian delegation (A/CONF.63/C.1/L.1l5). He un
derstood that the Czechoslovak delegation had agreed
that its amendment (A/CONF.63/C.1/L.122) should
be referred to the Drafting Committee and was entirely
in agreement with that procedure.

64. He could not support the amendment submitted
by the Federal Republic of Germany (A/CONF.63/
C.1/L.123) or that submitted by Hungary (A/
CONF.63/C.1/L.138). In conclusion, he expressed his
delegation's support for the United States amendment
(A/CONF.63/C.1/L.129), which, he felt, would im
prove the existing text considerably.

The meeting rose at 1.15 p.m.

20th meeting
Tuesday, 4 June 1974, at 3.20 p.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63jC.1jSR.20

Consideration of the draft Convention on Preseelp
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 Add.l and 2, A/CONF.63/C.l/
L.87, L.98, L.I0l, L.llO, L.1l5, L.122, L.123,
L.129, L.130, L.137, L.138, L.139, L.141)
( continued)

1. Mr. WATTLES (Executive Secretary of the Con
ference) requested delegations that had not yet sub
mitted their credentials to do so as soon as possible.
All delegations should ensure that they were in posses
sion of full powers to enable them to sign the Conven
tion. Full powers were not necessary for signing the
Final Act of the Conference.

Article 21 (concluded)
2. Mr. SMIT (United States of America) said that
the amendment to article 1, paragraph 2, deleting the
reference to the applicable law had been adopted in his
absence. The modified text made it clear that the Con
vention did not affect a rule of law or a provision in a
contract requiring the giving of notice. Since article 1,
paragraph 2, mentioned only legal proceedings, the
United Kingdom amendment to article 21, paragraph 3
(A/CONF.63/C.l/L.87), was necessary to allow the
valid inclusion in the contract of a clause requiring
arbitral proceedings to be commenced within a period
shorter than the limitation period. In the absence of the
provisions of article 21, paragraph 3, the courts might
construe article 1, paragraph 2, as being applicable
only to the laws governing a particular time-limit. Ar
ticle 21, paragraph 3, must be retained to avoid mis
understanding.
3. Mr. ROGNLIEN (Norway), introducing the
amendment contained in document A/CONF.63/C.l/
L.101, said that the first sentence involved no changes
of substance. The words "during the running of the
limitation period" in article 21, paragraph 2, were not

appropriate once the limitation period had ceased to
run in accordance with articles 12, 13, 14, 17 and 18.
In such cases, the parties should not be excluded from
the possibility of declaring the period extended. It was
not intended that the amended text should allow the
revival of a prescribed claim. In the light of the pro
visions of article 22, the second sentence of paragraph 2
of article 21 and the part of the third sentence of his
amendment following the words "The debtor may re
new the declaration" were unnecessary. He suggested
that they should be deleted to simplify matters. If that
was done, he would no longer press for the deletion of
article 22. .

4. He could support the United Kingdom amendment
to paragraph 3, but he had some difficulty with the
expression "the law applicable to the contract of sale",
which might refer as well to the law governing the short
ening of the limitation period as to the extent to which
the parties to the contract could exclude the jurisdiction
of the court. In the latter case, the court would have to
decide to what extent such a clause was valid, and it
should be allowed to apply its own law, including the
provisions of private international law. If the United
Kingdom representative could accept the expression
"the applicable law", he would have no difficulty with
the amendment.

5. Mr. MANZ (Switzerland) recalled that his del
egation had asked for a clarification of the relationship
between article 8, article 21, paragraph 2, and ar
ticle 23. The question was a vital one as far as his
delegation was concerned. Under Swiss law, if the
debtor had agreed to extend the limitation period and
the parties had begun to discuss a settlement of the
dispute out of court towards the end of the second
period, they could declare that they would not invoke
the expiration of the limitation period within the next
two years or so. If such a procedure was possible under
the Convention, his delegation would have fewer mis-
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givings about the shortness of the limitation period.
It had been clear from the discussion of the Austrian
proposal that many delegations considered that nego
tiation should be encouraged, because it was an excel
lent way to avoid unnecessary judical proceedings.
He agreed with the United States representative that
the limitation period served the interests not only of
the parties but also of the courts; it should therefore
be interpreted flexibly.
6. Mr. SUMULONG (Philippines) pointed out that
the fundamental issue raised by article 21 was whether
the parties should be precluded from modifying the
limitation period or whether they should be allowed
to do what they felt was in their best interests. His
delegation shared the view, expressed by the majority
of delegations during the discussion of article 3, that
the parties should be free to exclude the application
of the Convention. Consequently, he could not sup
port article 21, paragraph 1. Where adhesion con
tracts were concerned" the position was a matter of
evidence. If a court decided that duress was involved,
the adhesion contract would be invalid. Allowing the
parties freedom of action would not be in conflict with
'public policy, because it would reduce the number of
cases that were brought to court. As the International
Chamber of Commerce had pointed out, many claims
in respect of defects were settled by negotiation-a
procedure he was sure the Committee did not wish
to prevent. He favoured the amendments proposed
by Bulgaria (A/CONF.63/C.1/L.98) and Norway
(A/CONF.63/C.1/L.101 ).
7. Mr. KOPAC (Czechoslovakia) said he shared
the view that there should be a compromise between
flexibility and rigidity. He could accept the Bulgarian
amendment, which was a good basis for such a com
promise because it allowed the parties freedom to
modify and adapt the limitation period.
8. The existing text of article 21, paragraph 3, and
the United Kingdom amendment (A/CONE63/C.1/
L.87), on the other hand, destroyed the compromise.
Article 3 of the draft Convention allowed the parties
to modify the rules without any limitations in the form
of arbitration clauses. Since most international sales
contracts contained arbitration clauses, the effect of
the provisions of article 21, paragraph 3, would be
very limited-. His delegation had therefore proposed
the use of the words "legal proceedings" instead of
"judicial proceedings", as being more in line with the
principle of compromise and balance.
9. Mr. GOKHALE (India) said there seemed to be
general agreement that article 21, paragraph 2, should
be deleted, together with any references to it. Quite
apart from the principle of public policy, it seemed
that the exception provided for in paragraph 2 de
stroyed the fundamental principle laid down in para
graph 1 of the article. Article 8 established a reason
ably long limitation period, and articles 15 to 20
covered contingencies that might arise. If the debtor
was allowed further liberties, the whole purpose of
the Convention would be lost.
10. His delegation could accept the United States
amendment to paragraph 3 contained in document
A/CONF.63/C.l/L.129. The United Kingdom
amendment introduced new provisions and could there
fore be accepted as an additional paragraph to ar
ticle 21. The intention behind the Austrian amendment
(A/CONF.63/C.1/L.139) was good, but the amend-

ment would give rise to difficulties and confusion. It
was not clear what would happen if the debtor made
his declaration after a period of, say, seven years.
11. Mr. HJERNER (Sweden) said his delegation
had already indicated its preference for the amend
ment submitted by the Federal Republic of Germany
(A/CONF.63/C.1/L.123). Although in most cases
the two-year minimum period proposed by Bulgaria
would be sufficient, particularly if judicial proceedings
were instituted, the pattern was different when the
parties instituted arbitral proceedings. The United
Kingdom amendment removed any restrictions in the
event of arbitration. It was important not to interfere
with the practice whereby, in case of a complaint, the
buyer employed an inspector whose decisions were
binding on the seller if the latter failed to go to arbi
tration within a fairly short period. He could not sup
port the Bulgarian proposal, which would interfere
with that practice. The simplest approach was to accept
the Federal Republic of Germany's proposal and allow
the parties to shorten the limitation period.
12. Mr. GUEST (United Kingdom) reminded the
Committee of the history of draft article 21. When
the draft was being prepared, the delegations of de
veloping countries had insisted that it should not be
made possible for sellers to use standard form con
tracts that would shorten the limitation period. Ar
ticle 21 reflected that view, and it would be a pity
to put obstacles in the way of developing countries
wishing to accede to the Convention by placing limits
on the contract of sale. If the amendment proposed
by the Federal Republic of Germany was adopted, it
would encourage traders to use standard form con
tracts. Article 21 as it stood struck a reasonable balance
between the demands of the developing countries and
practical reality. Paragraph 2 would not be unjust to
the creditor, because a declaration of extension would
be possible only if the limitation period had started.
Depending on the outcome of the debate on article 22,
it might be possible to accept the Norwegian amend
ment.
13. Paragraph 3 did not upset the balance of para
graph 1, because the reference to judicial proceedings
allowed a shorter period in the case of arbitration
proceedings. That simply reflected the practice of the
commodity markets. The Austrian amendment would
only apply in very rare cases, because the usual proce
dure was to reject a demand outright while expressingI
one's readiness to discuss it. The UNClTRAL Working
Group on Prescription had considered the issue of'
suspension, and had decided that it was not a practical
one.
14. All the amendments before the Committee con-i
tained points of substance; he hoped they would alII
be put to the vote.
15. Mr. MICHlDA (Japan) said that, if the pro
posals designed to give the parties complete freedom,
were accepted, the whole point of unification would
be lost and developing countries would find it more!
difficult to accede to the Convention. He endorsed the,
comments made by the representative of the United
Kingdom.
16. Mr. GUEIROS (Brazil) supported the Bulgarian
amendment. Although he appreciated the points made
by the representatives of Spain and India, he had been
most impressed by the United Kingdom irepresenta-'
tive's statement. In order to ensure widespread support
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for the Convention, the Conference should accept a
compromise. Although the commercial legislation of
Brazil allowed parties to make their own agreements
concerning limitation" the provisions of the Convention
would have to be taken into account. Even countries
in which prescription was a matter of public policy
would have to accept a compromise.
17. The CHAiIRMAN observed that article 21 was
already a compromise.
18. Mr. GOKHALE (India) said that paragraph 2
should be retained, provided that the extension men
tioned in it applied to the initial limitation period. He
could support the Hungarian proposal.
19. The CHAIRMAN announced that he would put
to the vote the various amendments before the Com
mittee.
20. After a brief discussion in which Mr. LOEWE
(Austria), Mr. BELINFANTE (Netherlands),
Mr. AL-QAYSI (Iraq) and Mr. STALEV (Bulgaria)
participated, the CHAIRMAN ruled that the amend
ments submitted by India (A/CONF.63/C.l/L.1l5)
and the Federal Republic of Germany (A/CONF.631
C.I/L.123) were the furthest removed in substance
from the original text and should be voted on first, in
accordance with rule 40 of the rules of procedure.
21. Mr. MUSEUX (France) asked whether adoption
of the Indian proposal for the deletion of paragraph 2
would imply rejection of the Austrian amendment (AI
CONF.63/C.I/L.139).
22. Mr. SAM (Ghana) recalled that many of the
delegations which had supported the Austrian amend
ment at the preceding meeting had expressed the view
that its proper place was not necessarily in article 21
and that it could conveniently be placed elsewhere in
the Convention. IIf that was the understanding, the
Austrian amendment would not be prejudiced by
adoption of the Indian amendment.
23. Mr. LOEWE (Austria), supported by
Mr. HJERNER (Sweden)" proposed that the vote on
the Austrian amendment should be taken after the
Committee had disposed of all the other amendments
to article 21. If it was adopted, the Drafting Com
mittee should be assigned the task of further improving
its wording and determining the proper place for it in
the Convention.

It was so decided.
The Indian amendment (AICONF.63IC.I IL.I 15)

was rejected by 26 votes to 14.
The amendment proposed by the Federal Republic

of Germany (AICONF.63IC.IIL.123) was rejected
by 26 votes to 4.

The Bulgarian amendment (AICONF.63IC.IIL.98)
was rejected by 21 votes to 15.
24. The CHAiIRMAN announced that the Norwegian
amendment (A/CONF.63/C.1/L.I0l) had been re
vised by the sponsor to read as follows:

"The debtor may at any time after the commence
ment of the limitation period extend the period by
a declaration in writing to the creditor. Such decla
ration shall not have effect beyond the end of four
years from the date 011 which the period would
otherwise expire. The debtor may renew the decla
ration, subject to article 22."
The Norwegian amendment (AICONF.63IC.l1

L.lOl), as revised, was rejected by 23 votes to 12.

The Hungarian amendment (AICONF.63IC.l/
L.138) was adopted by 20 votes to 6.

The Czechoslovak amendment (AICONF.63IC.l/
L.122) was rejected by 13 votes to 7.
25. After a brief discussion in which the CHAIR
MAN, Mr. LOEWE (Austria), Mr. GUEST (United
Kingdom), Mr. HJERNER (Sweden) and Mr. HON
NOLD (Chief, International Trade Law Branch) par
ticipated, the CHAIRMAN ruled that the Committee
should next vote on the United Kingdom amendment
(A/CONF.63/C.I/L.87) and, if it was rejected,
proceed to vote on the United States amendment (AI
CONF.63/C.I/L.129).

The United Kingdom amendment (A/CONF.631
C.l I L.89) was adopted by 15 votes to 12.
26. Mr. SAM (Ghana) requested that a vote should
be taken on the United States amendment.
27. Mr. SMIT (United States of America) said that
his delegation's amendment was not incompatible with
the United Kingdom amendment. The original 'text of
article 21, paragraph 3, had been intended to make
clear that the article should not affect the validity of
two types of contract clauses: firstly, clauses con
cerning a time-limit by reason of which the acquisition
or exercise of a claim was dependent upon one party's
giving notice to the other party, and, secondly" clauses
whereby a party to a contract could be required to
institute arbitral or other non-judicial proceedings
within a certain period of time as a condition for the
acquisition or exercise of a claim. The United Kingdom
amendment covered the second point, and the United
States amendment was designed to clarify the intention
of the original text with regard to the first type of
clause.
28. He proposed that the amendment should be put
to the vote and, if adopted, be transmitted with the
United Kingdom amendment to the Drafting Com
mittee, .which should be requested to draw up a con
solidated text incorporating the substance of the two
amendments.
29. He wished to revise his amendment so as to re
place the word "exercise" by "existence" and the
word "judicial" by "legal".
30. The CHMRMAN pointed out that the adoption
of the United Kingdom amendment implied rejection
of the United States amendment.
31. After a brief discussion in which Mr. AL-QAYSI
(Iraq), Mr. GUEST (United Kingdom), Mr. SMIT
(United States of America) and Mr. BURGUCHEV
(Union of Soviet Socialist Republics) participated,
Mr. AL-QAYSI (ilraq) drew attention to rule 33 of
the rules of procedure, providing that a proposal which
had been adopted or rejected could not be reconsidered
unless the Conference, by a two-thirds majority of the
representatives present and voting, so decided.
32. Mr. BELINFANTE (Netherlands), supported
by Mr. HJERNER (Sweden) and Mr. GUEIROS
(Brazil), moved for reconsideration of the United
States amendment, in accordance with rule 33.
33. Mr. ROGNLIEN (Norway) opposed the motion
on the ground that the United States amendment was
inconsistent with the provisions of article 1, para
graph 2.

The motion for reconsideration of the United States
amendment (AICONF.63IC.l/L.129) was rejected by
16 votes to 14.
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The Austrian amendment (A/CONF.63/C.1 /
L.139) was rejected by 17 votes to 9.

Article 22
34. The CHAIRMAN pointed out that the Com
mittee had to decide whether or not artiole 22 should
be retained, and invited the sponsors of amendments
to introduce them.
35. Mr. ROGNLIEN (Norway) said that his dele
gation's amendment (A/CONF.63/C.1/L.130) was
intended to prevent duplication of the provisions re
garding the over-all limits to the limitation period. He
wi~dr~w the principal and subsidiary proposals and
maintained, as an amendment, only the text described
as an alternative for drafting purposes (subsidiary
proposal). His delegation would have preferred there
should be no maximum limits in articles 18, 20 and 21
besides the over-all limitation period laid down in arti
cle 22. Exceptions to this over-all limitation were neces
sary in the case of matters coming under article 15,
paragraph 2, and article 16, since the over-all limita
tion period might expire while 'court proceedings were
under way, and their duration might be beyond the
control of the creditor.
3.6. Cases under article 19 should also be excepted,
since an acknowledgement by the debtor might be
made at a late stage and furnish the basis for a new
claim. However, as the provisions of article 19 could
be interpreted in the same sense, he would not press
for the inclusion of the reference to it in his amend
ment. The reference to article 20 in its present version
might also be deleted.
37. Mr. ADAMSON (United Kingdom) said that the
aim of his delegation's amendment (A/CONF.63/
C.l/L.137) was to bring about a complete cut-off, at
the. end of 10 years .inevery case, of the period during
which legal proceedings could be brought. It was im
portant that the parties should know that their position
was secure after a certain lapse of time, and the
existing wording of article 22 did not make that point
clear. The amendment was also intended to rule out
any special period in case of defects or lack of con
formity, the provisions for which were already to be
found in article 10.
38. He was opposed to the Norwegian amendment
because it might result in an indefinite extension of the
lim!tation period, particularly in cases under article 16,
which would leave the parties in an undesirable state of
uncertainty about possible claims. The question of the
possible postponement of the limitation period-s-under
article 9, paragraph 2, for instance-would not be
affected by the United Kingdom amendment. He re
served his position with regard to the Czechoslovak
amendment, which he had not yet had time to study.
39. Mr. KOPAC (Czechoslovakia) said that in sub-.. . .,
mitting Its amendment (A/CONF.63/C.1/L.140) his
delegation had been motivated by the same reason's as
the United Kingdom delegation, and the two texts were
very similar. The only difference was that the Czecho
slovak amendment mentioned articles 15, paragraph 2
to 21, whereas the United Kingdom amendment ref:
erred to "any provision" of the Convention and would
thus conflict with article 24, under which legal pro
ceedings could be instituted after the expiration of the
limit~tion period. There were also cases where pro
ceedings could be prolonged, or could be interrupted
and resumed-under article 19, for instance. The

differences were slight and could well be ironed out by
the Drafting Committee.
40. He withdrew the proposal for a new article 22
bis (A/CONF.63/C.1/L.141), which was superfluous
in view of article 5 {d).
41. Mr. ZULETA (Colombia) said that his delega
tion's amendment (A/CONF.63/C.1/L.145) went
much further than that of the United Kingdom and
would meet a need which had been noted by States
that were not represented at the Conference and had
not taken part in earlier discussions of the draft Con
vention. Its aim was to establish a definite date after
which no further legal proceedings could be brought.
The draft Convention provided for the commencement
of the limitation period but it contained no clear pro
vision regarding a cut-off date. The period should not'
be as short as 10 years and might be as long as 25'
years or more, provided that some definite date was'
fixed.
42. Mr. LOEWE (Austria) said that his delegation
attached great importance to the retention of article 22.
There must obviously be a date beyond which the,
debtor could be certain that no more claims against
him were possible. Article 10" in the form in which
it had been adopted by the Committee, laid down a
limitation period of eight years but did not specify ~
cut-off date. Elsewhere, as in article 22, an over-all
limitation period of 10 years was mentioned. It might
be preferable to establish the same period in all cases
for the cut-off of legal proceedings. He feared that, if
the exceptions mentioned in the Norwegian amend..
ment (A/CONF.63/C.1/L.130) were allowed, the
limitation period might exceed 10 years. He sympa
thized with the motives behind the Colombian amend
ment, but he had very considerable doubts about it
because of the length of the period envisaged. The
representative of Colombia had mentioned 25 years
or more. That was unnecessary, in his opinion; it
would suffice to provide for a cut-off period of 10
years, which would not, however, run from the date
of the conclusion of the contract.
43. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that there seemed to be a contradio
tion between article 22, which provided that no legal
proceedings should be brought after the expiration of
10 years from the date on which the limitation period
commenced to run, and article 23" under which the
expiration of the limitation period was to 'be taken
into consideration in legal proceedings only at the re
quest of a party to such proceedings. Article 22 ruled
out the possibility of bringing legal proceedings after
a period of 10 years, but article 23 envisaged tb,e
possibility of so doing. I

44. Mr. GUEIROS (Brazil) said that his preference
was for the Colombian amendment (A/CONF.63/C.!V
L.145). If that amendment could not be voted on be
cause of the lateness of its submission, he would vote
for the United Kingdom amendment (A/CONF.63V
C.1/L.137). The United Kingdom text was preferable
to that of Norway (A/CONF.63/C.1/L.130) because
it did not provide for any exceptions, but he felt th~t
it should be made consistent with the final text Of
article 10, which provided for a limitation period i!>f
eight years; however" he would defer to the wishes of
the majority on that point. .
45. The Colombian amendment would establish a clear
date for the end of the limitation period, reckoned
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from the time when the contract was signed. The
Austrian representative's doubts had probably been
motivated by concern about the existence of different
dates for the performance of a contract; several dates
were often specified in a contract for the completion
of different phases of the work. That point might be
cleared up by some changes in the drafting.

46. Mr. SMIT (United States of America) said that
the United Kingdom and Czechoslovak proposals were
intended to achieve the same result, but he preferred
the wording of the Czechoslovak amendment. As the
Soviet representative had pointed out, there was some
inconsistency between article 22 and article 23; that
was true both of the original text of article 22 and of
the United Kingdom amendment. If proceedings were
brought in violation of article 22, could the judge
invoke article 23 of his own motion? The same ques
tion arose with regard to article 24. The Czechoslovak
text was clearer" because it sought to fit the principle
into the context of the limitation period and would
thus apply to all articles relating to the limitation
period, including articles 23 and 24, whereas the United
Kingdom text would not. Furthermore, the limitation
period at the end of 10 years might not be the original
limitation period-under articles 18 and 19 for in
stance; it could be a new period or an extension. He
therefore thought that the Czechoslovak amendment,
good as it was, could be improved if it was reworded
to read as follows:

"Notwithstanding the provisions of this Conven
tion" any limitation period shall not be extended or
renewed beyond 10 years from the date on which
it commenced to run under articles 9 to 11 of this
Convention."

47. Turning to the Norwegian amendment, he said
that he would certainly prefer article 20 to be among
exceptions, but the Committee had decided otherwise
earlier in the debate. Nevertheless, a creditor might
be compelled to institute legal proceedings in order to
ensure the continuation of the limitation period.

48. As to the Colombian amendment, the termination
of the limitation period should also be the starting
point for deciding the cut-off date. It should not be
reckoned from the date of the conclusion of the con
tract, since some contracts might take up to five years.
to carry out-as in the case of contracts for the instal
lation of machinery-and the buyer might not discover
a defect until a considerable time later and would
therefore be unable to make a claim before the end
of the limitation period. The limitation period must run
from the time when the buyer asserted his claim or..
in the case of fraud, when he discovered the defect
giving rise to the claim.

49. For the reasons he had indicated, he would vote
against the Colombian and Czechoslovak amendments.

The meeting rose at 6.05 p.m.

21st meeting
Wednesday, 5 June 1974, at 10.15 a.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.21

Cousideration of the draft Convention on Pres
cription (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/C.l/
L.Ill, L.1l6, L.1l7, L.I25, L.I30, L.I3I,
L.I32, L.I42, L.145, L.I47, L.I48) (continued)

Article 22 (continued)

1. Mrs. JUHASZ (Hungary) supported the amend
ment submitted by the delegations of Czechoslovakia
and the United States (A/CONF.63/C.l/L.147). She
was opposed to that submitted by the delegation of
Colombia (A/CONF.63/C.l/L.145).

2. Mr. WAGNER (German Democratic Repuhlic)
also expressed support for the amendment by Czechos
lovakia and the United States (A/CONF.63/C.l/
L.147), which, in his opinion, provided a simple, easily
understood text and eliminated the contradictions
mentioned earlier by the representative of the Soviet
Union.

3. Mr. NYGH (Australia) associated himself with
the delegations which had expressed their support for
the amendment by Czechoslovakia and the United
States; it was in the interest of both debtors and the
courts that there should be a time-limit on litigation.

4. He could not support the other amendments
(A/CONF.63/C.l/L.130, L.145 and L.148).

5. Mr. GUEIROS (Brazil) and Mr. KHOO (Singa
pore) also expressed support for the amendment .. by
Czechoslovakia and the United States (A/CONF.63/
C.l/L.147).
6. Mr. MUSEUX (France) said that it was difficult
to reconcile the provisions of the amendment by
Czechoslovakia and the United States with the pro
visions in, for example, article 12 of the draft Con
vention concerning cessation and extension of the limi
tation period. While he was in favour of setting a
maximum period in the manner outlined in article 22,
he believed that wording should be found which would
take into account the possible results of doing so.

7. Mr. ROGNLIEN (Norway) said that the wording
of the amendment by Czechoslovakia and the United
States (A/CONF.63/C.l/L.147), especially the first
part of it, was exoellent; however, he wished to pro
pose a subamendment to the last part of the text:
after the words "this Convention" the words "except
to the extent that the period has been extended in
accordance with articles 15, paragraph 2, 16 or 19"
should be added.

8. Mr. OLIVENCIA (Spain) said that he shared
the doubts expressed by the representative of France;
moreover, in the Spanish text it was difficult to under
stand Whether, when the act determining extension or
renewal had taken place before 10 years had elapsed,
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that meant that the effects of the act could not be ex
tended for more than 10 years or that the act could not
be carried out after 10 years had elapsed.

9. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that the text proposed by the delega
tions of Czechoslovakia and the United States (AI
CONF.63/C.1/L.147) was concise and satisfactory,
and that he would vote in favour of it. The subamend
ment submitted orally by the delegation of Norway,
on the other hand, was unacceptable to him.

10. Mr. LOEWE (Austria) agreed with the represen
tative of the Soviet Union. The comments by the rep
resentative of France were certainly of interest, but
he himself did not believe that the problem would be
solved by the oral proposal of the delegation of
Norway.

11. Mr. JENARD (Belgium) said that he, too, was
unable to support the subamendment submitted orally
by the delegation of Norway, largely on account of
the reference to articles 15 and 16.

12. Mr. SUMULONG (Philippines) said that while
he was in favour of a maximum period of 10' years,
~e believed that provision should be made for excep
tions such as those suggested by the representative of
Norway, when the creditor was unable to initiate
proceedings owing to circumstances beyond his control,
for example, in the case of a localized war.

13. Mr. FRANTA (Federal Republic of Germany)
said that his delegation supported the amendment sub
mitted by Czechoslovakia and the United States because
ilt believed that a maximum time-limit would have to
be established on the extension or renewal of the
limitation period. The problems raised by the delega
tion of France were non-existent; article 12 stated
that the limitation period would cease to run when
the creditor commenced judicial proceedings, and that
principle would apply even if 10 years had elapsed.
The amendment by Czechoslovakia and the United
States referred only toextension or renewal, and had
no bearing on the kind of situation contemplated in
article 12. Of course, 'in cases in which the proceedings
had not ended, the application of the extension pro
vided for in article 15, paragraph 2, of the draft Con
vention wouid be subject to the provisions of the new
article 22, but he saw no difficulty in that
14. The problem in connexion with article 16, the
provisions of which should not be governed by the
10-year period, was more difficult. In short, his dele
gation could accept the 'amendment to article 22 pro
posed by Czechoslovakia and the United States (AI
CONF.63/C.1/L.147) , except with respect to its effects
on article 16.
15. Mr. BELINFANTE (Netherlands) agreed with
the representative of the Federal Republic of Germany
that the text submitted by Czechoslovakia and the
United States with respect to article 22 in no way
affected the provisions of article 12, contrary to what
had been stated by the delegation of France. The same
applied, in his opinion, to articles 13 and 14, but he
asked the sponsors of 'amendment A/CONF.63/C.11
L.147 to confirm that view. The proposal by Norway,
on the other hand, had no bearing on the issue raised
by France; it referred to the extension of the limitation
period in specific oases. He asked whether a vote would
be taken on each article to which the exception pro
posed by Norway applied. At any rate, his delegation

supported the amendment proposed by Czechoslovakia
and the United States (A/CONF.63/C.1/L.147).
16. Mr. SAM (Ghana) welcomed the spirit of com
promise shown by the Committee in its consideration
of article 22. His delegation believed, like those of the
Philippines and the Netherlands, that the amendment
proposed by Czechoslovakia and the United States had
no bearing on the situations to which the delegations
of France and Norway had referred. He asked what
the opinion of the United States and Czechoslovakia
was on that issue. It was possible that the opening
phrase in the original article 22 "Notwithstanding the
provisions of articles 12 to 21" referred to those
situations.
17. Mr. SMIT (United States of America) said that
the representative of France was correct in saying that
the period mentiooedin his amendment to article 22
(A/CONF.63/C. 1/ L.147) did not affect the situation
which arose when a claim had been asserted; however,
it could happen that a party deliberately made suc
cessive claims in several countries so that the period
might cease to run. That problem could be eliminated
by adopting a provision to the effect that proceedings
could not be initiated in one country with a view to
postponing indefinitely the expiry of a period of limi
tation in another; that proviso could be added to ar
ticle 29, or to article 22, in which case a consequential
amendment to article 24 would be required. A pro
vision could be added to the last-named <article to the
effect that no legal proceedings could be initiated once
the limitation period had commenced. The best COurse
might be to take a token vote to determine whether
such a change in the articles he had mentioned was
feasible.
18. Mr. KOPAC (Czechoslovakia) said that the rep
resentative of the Netherlands was correct in stating
that the amendment referred solely to extension or

. renewal and not to a situation in which the limitation
period had ceased to run as provided for in artioles 12,
13 and 14. Accordingly, the reservations expressed by
France did not appear to be justified. The. amendment
submitted by the United States end his delegation did
not affect the situations contemplated in article 15, and
that was deliberate. The intention of the sponsors of
amendment A/CONF.63/C.1/L.147 had been to set a
definite time-limit, and, in his opinion, 10 years was
sufficiently long. For those reasons he could not accept
the exceptions proposed by Norway.
19. The CHAIRMAN asked whether the amendment
should be referred back to the sponsors so that they
might consider the counter-proposals of France, Norway
and the United Kingdom.
20. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that it was unnecessary to refer the
amendment back to the sponsors since the period pro
posed was clear and definite; no provision should be
made for exceptions to it.
21. Mr. ADAMSON (United Kingdom) withdrew
his amendment; he found that the amendment proposed
by the delegations of the United States and Czechoslo
vakia more accurately expressed what he had wanted
to say. The remarks made by the representatives of
France and Norway had confused the issue, and the
amendment proposed by the latter delegation was un
necessary. The only relevant change, in any case, would
be that proposed by the delegation of Ireland. As the
representative of the Soviet Union had said, to refer
the amendment back to its sponsors would serve no pur-
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pose, and it would be preferable to put the Norwegian
amendment to the vote. If a vote was taken, his dele
gation would vote against any proposal requiring a
change in the amendment submitted by the delegations
of Czechoslovakia and the United States.
22. Mr. MUSEUX (France) explained, for the
benefit of the representatives of the Soviet Union and
the United Kingdom, that it had not been his delega
tion's intention to extend the limitation period for
bringing new proceedings beyond 10 years. His dele
gation favoured setting up a small working group to
resolve the problem, which was one of interpretation.
23. Mr. ROGNLIEN (Norway) said that the Com
mittee, in making its decision, should take into account
two considerations of equal importance: the desire of
the Committee to establish a general over-an time
limit, and the need to avoid interfering with court pro
cedures, which differed greatly from. one country to
another. Any solution adopted should combine both
considerations. In the case covered by article 15 of
the draft Convention, it would be unjust to deprive
the creditor of the additional period of one year laid
down in paragraph 2 of that article. A country's
domestic legislation could not derogate from the Con
vention and would therefore not be a solution. The
case covered by article 16 was somewhat different,
in that nothing expressly was said about the judgement
on the merits of the claim since that would be out
side the scope of the Convention; the problem in that
instance was not so acute. His delegation was pre
pared to agree to a compromise that i no exception
should be made in the case of article 19. Exceptions
should then be made only in cases in which legal
proceedings had been instituted, without any limitation
in time within which a final decision may be given,
and further with regard to the short period of relief
after the judgement.
24. Mr. DIAZ BRAVO (Mexico) said that it was his
understanding that the difficulties arising in connexion
with article 22 of the draft Convention stemmed from
the fact that the Convention had been obliged, in
respect of that article and also articles 9 and 11, to
rely on domestic legislation. His delegation supported
the substance of the amendment proposed by the dele
gations. of Czechoslovakia and the United States (A/
CONF.63/C.l/L.147) in so far as it coincided with
the rules approved by UNCITRAL. The doubts ex
pressed by the delegations of France and Spain probably
arose from the reference to the limitation period being
"extended" and "renewed", but that was merely a
matter of form which could be resolved by the Draft
ing Committee. Unless a form of words such as that
drawn up by the delegations of Czechoslovakia and
the United States was included in the Convention, the
periods provided for in the Convention could run vir
tually indefinitely. For that reason, a special limitation
period was being sought in order to obviate the possi
bility of extending the period indefinitely by one device
after another.
25. Mr. GOKHALE (India) said that his delegation
would support the amendment submitted by the dele
gations of Czechoslovakia and the United States (A/
CONF.63/C.l/L.147) on the understanding that it
did not affect the provisions of articles 15 and 16. He
saw no reason for the difficulties and doubts to which
the amendment had given rise. He had a few minor
drafting changes to suggest, but he first wanted the
delegations of Czechoslovakia and the United States to

confirm that their amendment did not affect the pro
visions of articles 15 'and 16.
26. Mr. BARNES (Ireland) withdrew his delegation's
amendment (A/CONF.63/C.l/L.148).
27. Mr. ROUTAMO (Finland) said that he under
stood that the limitation period laid down in the
Czechoslovakian and United States amendment (AI
CONF.63/C.l/L.147) would affect the provisions of
articles 15 and 16 and for that reason considered
the Norwegian amendment (A/CONF.63/C.l/L.130)
more satisfactory, He held, moreover, that the addi
tional period of one year provided for in those articles
should not be eliminated and he therefore could not
accept the amendment submitted by the United States
and Czechoslovakia.
28. Mr. ZULETA (Colombia) said that the amend
ment submitted by the delegations of the United States
and Czechoslovakia (A/CONF.63/C.l/L.147) had
the advantage of simplifying the first part of the
wording, which constituted a reminder that the limi
tation period could not be extended or renewed once
the time-limit had been reached. The wording of the
amendment was more satisfactory than that submitted
by his delegation (A/CONF.63/C.1/L.145), but two
difficulties remained: articles 9, paragraph 2, and 10.
already approved, referred to an arrangement which
would be difficult to apply in countries where proceed
ings were written: the date on which the ·limitation
period began in the case of a claim 'arising out of fraud
by one of the parties or a defect in the goods. In
countries in which the rigid written procedure prevented
that fact from being established, the proceedings
could be extended indefinitely. For that reason his dele
gation had sought to lay down an exact date, or one
which could be established in advance on which the
limitation period would commence. He understood why
the Committee was unwilling to make that date the
date on which the contract was concluded, and asked
why it should not be the date on which the goods were
handed over. There were three separate issues: the
Committee had to decide whether it wanted to have a
provisionexoluding the extension or renewal of the
limitation period beyond a certain time-limit; it had
to determine the date on which the periods would
commence, either by the method laid down in articles 9.
10 and 11 or otherwise; and finally, it had to decide
whether a compromise solution could be reached for
establishing the date on which the limitation period
would begin to run. A convention which was intended
to be universal in scope could not ignore the difficulties
he had mentioned at the beginning of his statement.
29. Mr. STALEV (Bulgaria) supported the amend
ment submitted by the delegations of Czechoslovakia
and the United States (A/CONF.63/C.1/L.147), but
suggested that the Drafting Committee should oonsider
whether the articles of the Convention which dealt with
the renewal or extension of the period should be placed
between brackets.
30. Mr. B6KMARK (Sweden)said that his delega
tion supported the Norwegian proposal (A/CONF.631
C.l /L.130) since it was not clear that the proposal
of the delegations of Czechoslovakia and the United
States (A/CONF.63/C. l/L. 147) covered exceptions
in the oases mentioned in the Norwegian amendment.
31. Mr. SAM (Ghana) considered that the amend
ment submitted by the delegations of Czechoslovakia
and the United States (A/CONF.63/C. 1/L.147)
should stand as variant A. Then, since the delegations
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of Czechoslovakia end the United States had recognized
that the comments of the representatives of France and
Norway should be taken into account, they could
constitute variant B, and a vote could be taken.
32. Mr. ZULETA (Colombia) withdrew his delega
tion's amendment (A/CONF.63/C.l/L.145).
33. The CHAIRMAN suggested that a working
group comprising the delegations of Czechoslovakia,
the United States, Norway, the United Kingdom and
the Soviet Union should be set up to consider the
amendment submitted by the delegations of Czechoslo
vakia and the United States (A/CONF.63/C.l/L.147),
together with the amendment to that document orally
proposed by the representative of Norway. If he heard
no objection, he would take it that the Committee
agreed that the working group should be set up as
described.

It was so decided.

Article 23

34. Mr. MAHMOOD (Pakistan) introduced his
delegation's Lamendment (A/CONF.63/C.l/L.125)
and pointed out that the agent who could invoke limi
tation varied from country to country, In some coun
tries it could be invoked suo officio by the courts,
whereas in others it could be taken into consideration
only at the request of a party to proceedings.
35. The problem had been resolved in the draft Con
vention by providing, in article 23, a general rule
to the effect that the expiration of the limitation period
should be taken into consideration only at the request
of ,a party to prooeedirngs,and by incorporating, in
article 35, a reservation to the effect that any State
might declare, when ratifying or acceding to the Con
vention, that it would not apply the provisions of
article 23.
36. In order to simplify the Convention and avoid the
need to include two articles on the same question, his
delegation offered the text contained in its amendment
(A/CONF.63/C.l/L.125), with the observation that
if the text was accepted, the amendment to delete
article 35 (A/CONF.63/C.l/L.126) should also be
accepted. If the amendment to article 23 was rejected,
his delegation would withdraw the amendment concern
ing article 35.

37. Mr. GOKHALE (India) said that in his view
the question of prescription was a matter of public
interest, and that was why he had submitted the amend
moot contained in document A/CONF.63/C.l/L.142.
38. Mr. SMIT (United States of America) said that
his delegation's amendment (A/CONF.63/C.l/L.131)
related to wording rather than substance and might
therefore be transmitted directly to the Drafting Com
mittee for study.

39. Mr. LOEWE (Austria) said that both in the
present text of article 23 and irn the text proposed by
the Pakistan delegation (A/CONF.63/C.l/L.125) the
result was the same, namely, that the parties should
apply their national legislation with respect to the
question.

40. However, if the present text was accepted, it
could be known in each case what the position of the
State concerned was; that would not be true if the
Pakistan amendment or the Indian amendment (A/
CONF.63/C.l/L.142) was accepted. His delegation
preferred the present system.

41. Mr. GUEIROS (Brazil) endorsed the comments
of the representative of Austria and said that his delega
tion preferred the present text of article 23, although it
would like to have the text submitted to the Drafting
Committee, which could deal with the form of the
article.
42. Mr. NJENGA (Kenya) and Mr. BoKMARK
(Sweden) said that they favoured the Indian amend
ment (A/CONF.63/C.l/L.142) to delete article 23
in its entirety.
43. Mr. JENARD (Belgium) said that he, like the
representative of Austria, preferred retaining the ori
ginal text of article 23.
44. Mr. STALEV (Bulgaria) proposed putting the
question 'to the vote.
45. Mr. BELINFANTE (Netherlands) pointed out
that in many countries there were two classes of pres
cription provisions: one was not a matter of public
interest but was applied at the request of 'a party, while
the other resulted in decheance, which was considered
a matter of public interest, and could be applied by
the courts suo motu. In India all prescription was a
matter' of public interest, but since in some other coun
tries that was not the case, the possibility had to be
covered, as provided in the excellent amendment sub
mitted by Pakistan.
46. Mr. ZULETA (Colombia) said that if the rules
concerning the commencement of the limitation period
were dearly defined, he would support the Pakistan
amendment (A/CONF.63/C.l/L.125), since it recon
ciled the two systems. As that was not the case, how
ever, he favoured retaining the present wording of
article 23, which placed the burden of proof on the
party invoking limitation.
47. The CHAIRMAN put to the vote the amend
ments to article 23 by India (A/CONF.63/C.l/
L,142) and by Pakistan (A/CONF.63/C.l/L.125).

The amendment proposed by India was rejected by
26 votes to 3.

The amendment proposed by Pakistan was rejected
by 25 votes to 10.
48. Mr. MAHMOOD (Pakistan) said that, in view
of the result of the vote, he would withdraw his amend
ment to article 35.

Article 24

49. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) introduced his amendment (A/CONF.63/
C.l /L.l11 ) and said that its purpose was to distinguish
cleariy between the two aspects of the question, to
which article 24 referred,
50. Mr. ROGNLIEN (Norway) said, with reference
to his delegation's amendment (A/CONF.63/C.l/
L.116), and to the expression "in the course of the
same transaction" that it was preferable to leave the
question to the Drafting Committee.
51. Mr. KHOO (Singapore), introducing amend
ment A/CONF.63/C.l/L.127, said that his delegation
had based it on the fact that in his country counter
claim was not the same as set-off and therefore the
original version of article 24 excluded the possibility
of counterclaim for the common-law countries.
52. Mr. SMIT (United States of America) said that
his delegation had decided to withdraw its amendment
(A/CONF.63/C.l/L.132) to article 24 and to prepare
another amendment (A/CONF.63/C.l/L.143), which
he proceeded to read out.
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53. That formulation differed from the present text
of article 24, under which no claim could be enforced
if the limitation period expired at any time during the
proceedings. Under the amended version, in situations
in which the limitation period ceased to run by virtue
of article 12, the lO-year limit could be made applicable
by commencing proceedings before expiration of the
period, and the amendment therefore solved the prob
lem raised by the representative of France; it also solved
the problems mentioned by other delegations with re
spect to the application of articles 15 and 16.

54. Mr. KHOO (Singapore) said that there were
differences between the provisions of article 12, para
graph 2, and the provision of article 24, paragraph 2,
since counterctaim was subject to only one condition
in the first case and to two conditions in the second.

55. Mr. LOEWE (Austria) said that the Soviet
amendment (A/CONF.63/C.1/L,111) restricted the
applicability of article 24 too much, whereas the Sin
gaporean amendment (A/CONF.63/C.1/L,127) com
pleted it; he therefore supported the latter amendment.
With regard to the United States amendment (A/
CONF.63/C.1/L.143), he believed that any change in
article 24, paragraph 1, was an improvement, since the
wording of the paragraph was unclear, at least in
French. He believed that the reference to article 25 in
the United States amendment was an error.

56. Mr. GUEIROS (Brazil) said that he would have
no difficulty in accepting the Soviet amendment (A/
CONF.63/C.1/L,111). With regard to the Singaporean
amendment (A/CONF.63/C.1/L,127), he said that
in Brazilian legislation, which was based on Roman
law, defence 'and counterclaim were prooedural institu
tions, whereas set-off was not. He agreed to the in
clusion of counterclaim but believed that set-off should
not be mentioned in the amendment, since it might
be the object of la counterclaim. In other respects he
agreed with the Singaporean 'amendment.

57. Mr. ROGNLIEN (Norway) said that the Soviet
proposal (A/CONF.63/C.1/L,111) would limit the
right to set-off too severely. The present wording of
article 24, paragraph 2, contained two independent
hypotheses,either of which could exist without the
other. Before deciding on the Singaporean amendment
(A/CONF.63/C.1/L,127), the Committee should
decide whether counterclaim should be dealt with only
in article 12, paragraph 2, or in article 24. If counter
claim was mentioned in article 24, it would be limited
to the purposes of defence against a claim. The Singa
porean proposal altered the structure of the draft Con
vention in that respect.
58. Mr. ZULETA (Colombia) supported the USSR
amendment (A/CONF.63/C.1/L.111) because he
considered it sufficiently limiting and also supported
the Singaporean amendment (A/CONF.63/C.1j
L,127) because in the legal system of Colombia and
many other countries.set-off, counterclaim and defence
were three different things.
59. He requested that the new United States amend
ment (A/CONF.63/C.1/L,143) should be treated in
the same way as his own delegation's amendment had
been treated on the previous day.
60. Mrs. JUHASZ (Hungary) supported the Soviet
proposal (A/CONF.63/C.1/L.11l).
61. Mr. SMIT (United States of America) replying
to the comments of the representative of Austria, said
that he did not oppose retaining the reference to ar
ticle 23 in <article 24, paragraph 1, provided that the
paragraph also included a reference to article 25, which
he considered necessary.
62. Mr. LOEWE (Austria) expressed surprise at
the fact that some delegations supported both the USSR
amendment (A/CONF.63/e.1/L,111) land the Singa
porean amendment (A/CONF.63/C.1/L,127), since
he believed that the <two were incompatible.

The meeting rose at 1 p.m,

22nd meeting
Wednesday, 5 June 1974, at 3.15 p.m.

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.1/SR.22

Consideration of the draft Convention on Preseeip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6, Add.l and 2, A/CONF.63/C.lj
t.rn, L.127, 1..144) (continued)

Articles 22 and 24 (concluded)

1. Mr. SMIT (United States of America) said that
the working group established at the preceding meet
ing, composed of the representatives of Czechoslovakia,
France, Norway, the USSR, the United Kingdom and
the United States, had agreed on the following texts
for article 22 and article 24, paragraph 1, which were
closely linked:

"Article 22

"Notwithstanding the provisions of articles [15
(2)J, [16], [17], [18J, [19Jand [21] of this Con-

vention, a limitation period shall in any event expire
not later than 10 years from the date on which it
commenced to run under articles 9 to 11 of this
Convention.

"Article 24

"1. Subject to the provisions of paragraph 2 of
this article and of articles [15 (2)], 23 and [25],
no claim shall be recognized or enforced in any
legal proceedings commenced either after the expira
tion of the limitation period or after the expiration
of 10 years from the date of commencement of the
limitation period under articles 9 to 11 of this Con
vention."
2. What the working group had had in mind in

submitting those two texts together was that, although
article 22 would provide a 10-year cut-off if the limi
tation period was extended or renewed beyond the
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initial four years, i.t did not cover a period that had article. The Committee should revert to the Czechos-
ceased to run, which oould not be extended or re- lovak 'and United States proposals.
newed. Article 24, paragraph 1, was intended to pre- 14. Mr. KHOO (Singapore) observed that, in the
vent proceedings being brought at a later date. Taken light of the vote that had been taken, the whole matter
together, the two texts provided that there should be could be placed in the hands of the Drafting Com-
a cut-off for the Iimitation period 10 years after it mittee.
~ad started to run, but that should not apply if proceed-
mgs were brought before the period had expired. Lastly, 15. The CHAIRMAN pointed out that, before that
t~e reason why the working group had placed the ar- could be done, the Committee would have to accept
ticle numbers m square brackets in its text of article 22 the text submitted by the working group.
was to enable the Committee to decide whether the 16. Mr. ADAMSON (United Kingdom) said a de-
principle enunciated in that article should be subject cision had been taken on the principle involved. The
to the exceptions provided for in the articles enu- text should be referred to the Drafting Committee. No
merated. That would be dear if a vote was taken on further action was required for the time being.
the retention or deletion of each one. 17. Mr. ROGNLIEN (Norway) said that the pro-
3.. Mr. FRANTA (Federal Republic of Germany) posal itself must be put to the vote. The paragraph
Said that the meaning of the word "Notwithstanding" should begin with the word "Notwithstanding", and
at the beginning of the text for article 22 was un- there should be no reference to articles 12, 13 and 14.
clear to him. His delegation wished the extension 18. Mr. LOEWE (Austria) said it would be absurd,
provided for in article 16 to be for more than 10 years, after the Committee's decision not to allow any ex-
but it did not know whether the inclusion or exclusion of ceptions, to adopt an article that contained exceptions.
a reference to that article in article 22 would achieve There had been no intention of excluding the situations
that purpose. covered by any articles from the 1a-year period. It
4. Mr. ROGNLIEN (Norway) suggested that the was for the Drafting Committee to consider the text.
word "Notwithstanding" should be replaced by the 19. The CHAIRMAN put to an indicative vote the
words "Subject to the provisions of". question whether the Oommittee should vote on the
5. Mr. SMIT (United States of America) said he text of article 22 submitted by the working group.
could accept that suggestion. The Committee indicated by 18 votes to 9 that it
6. Mr. STALEV (Bulgaria) said that the inolusion wished to vote on the text.
of the words "Subject to" might have the effect of 20. Mr. JENARD (Belgium) said the article made
allo~ng a longer period than 10 years before a cut- the situation far too complicated. He would prefer a
off ID the case of proceedings under the articles enu- provision to the effect that no proceedings could be
merated. started more than 10 years after the beginning of the
7. Mr. SMIT (United States of America) pointed out period specified in articles 9 to 11. If 'article 22 was
that some deleeations took the view that there should not simplified, it would be impossible for the layman

Co to understand the Convention.
:~c~. a cut-off after 10 years in the case of those 21. The CHAIRMAN invited the Committee to vote

on the substance of the text for article 22 by the
8. Mr. BURGUCHEV (Union of Soviet Socialist working group, on the understanding that the precise
Republics) said that he could not accept the words wording would be left to the Drafting Committee.
"Subject to", which were opposite in meaning to the The substance of the text was adopted by 22 votes
word "Notwithstanding". to 3.
9. Mr. MUSEUX (France) ooncurred in the view 22.. Mr. BURGUCHEV (Union of Soviet Socialist
expressed by the Soviet representative. Republics) said that he had voted in favour of the
10. Mr. BELINFANTE (Netherlands) said that it working group's text 0!Il the understanding that the
would be easier for the Committee to decide first provisions of article 22 applied only to articles 15
whether it wanted to allow any exceptions to the to 21.
principle enunciated in article 22; if it did, it could then 23. Mr. LOEWE (Austria) said the text for ar-
decide which exceptions it wished to include. ticle 24, paragraph 1, submitted by the working group
11. After a brief discusion in which Mr. BURGU- was a very complicated way of saying something simple.
CHEV (Union of Soviet Socialist Republics) In the light of the Committee's decision that there
Mr. NYGH (Australia), Mr. ROGNLIEN (Norway)' should be no exceptions under article 15, paragraph 2,
Mr. JENARD (Belgium) and Mr. ROUTAMO (Fin~ in the context of article 22, he could see no reason
land) participated, the CHAIRMAN invited the Com- for the reference to article 15, paragraph 2 which
mittee to vote on whether any exceptions should be appeared in square brackets in the text for article 24.
included in article 22. 24. Mr. SMIT (United States of America) agreed

The Committee decided by 21 votes to 18 that no that it would be logical to delete the reference to
exceptions should be included in article 22. article 15, paragraph 2 in article 24, paragraph 1.

25. Mr. ROGNLIEN (Norway) said the question
12. Mr. MUSEUX (France) said the articles speci- whether the reference was to be deleted should be
fied in the text had been selected deliberately because put to the vote.
the period of 10 years applied to those articles. The The Committee decided by 19 votes to 3 to delete
listing should be retained as it was, and the beginning the reference to article 15, paragraph 2 in article 24,
of the article should read as submitted by the working paragraph 1.
group. The substance of the text for article 24, paragraph 1,
13. Mr. SAM (Ghana) said that the majority of submitted by the working group was adopted by 18
the Committee did not want any exceptions in the votes to 5.
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26. After a brief discussion in which Mr. GUEIROS
(Brazil), Mr. SMIT (United States of America),
Mr. BbKMARK (Sweden), Mr. ADAMSON (United
Kingdom), Mr. BELINFANTE (Netherlands) and
Mr. HONNOLD (Chief, International Trade Law
Branch) participated, the CHAIRMAN said he took
it that the Committee wished to delete the reference to
article 25 in article 24, paragraph l.

It was so decided.

27. The CHAIRMAN invited the Committee to vote
on the remaining amendments to article 24.

The Soviet amendment (AICONF.63IC.11L.II1)
was rejected by 18 votes to 12.

The Singaporean amendment (AICONF.63IC.11
L.127) was adopted by 14 votes to II.

Proposed article 33 bis

28. The CHAIRMAN drew attention to the proposal
for a new article 33 bis submitted by six delegations
(A/CONF.63/C.1/L.144). In that connexion, he in
vited the Chairman of the working group, established
by the Commietee.at its 6th meeting to examine the
relationship between the' draft Convention on Pre
scription and existing and future conventions containing
definitions of the international sale of goods, to report
on the group's findings.

29. Mr. MICHIDA (Japan), Chairman of the work
ing group, said that the principal problem which had
e.xercised the members of the group-the representa
tives of Denmark, France, the Federal Republic of
Germany, Hungary, Japan, the USSR and the United
States-was the possibility that the retention in ar
ticle 2 of a definition of an international sales contract
different from that contained m the 1964 ULIS or
the revised version thereof might deter present and
future States parties to ULIS from ratifying the Con
vention on Prescription. The working group had con
sidered three approaches to the problem: that rep
resented by the French amendment to article 2 (AI
CONF.63/C.I/L.38), which was designed to safe
guard the interests of States parties to ULIS or any
future convention on sales by stipulating that they
should apply the provisions of such a convention with
regard to the definition of a contract of international
sale of goods; the original proposal by the Federal
Republic of Germany for a new article 33 bis (AI
CONF.63/C.1/L.23), which would have allowed such
States to enter reservations to the same effect; and an
informal compromise proposal by Hungary -and the
USSR, whereby States which bad acceded to ULIS or
might accede to any future convention on sales would
be aliIowed to apply the definition contained in ULIS
or the convention in question umoeg themselves.

30. The working group had been unable to achieve
unanimity on any of the three proposals. The represen
tative of the Federal Republic of Germany, echoing the
remarks made by the representative of Austria at the
6th meeting of the Committee had suggested that all
States, and not merely those which were or would
become parties to ULIS, should have the opportunity
to reserve the right to apply the definition contained
in ULIS. Accordingly, the representative of the Federal
Republic of Germany had submitted to the working
group the proposal which, sponsored by six delegations,
was now before the Committee. Some members of the
working group had observed that the new proposal

would allow unreasonable latitude for States to make
declarations by way of derogation from article 2 of
the Convention and would hamper future efforts to
achieve a uniform definition. However, the working
group had been unable to reach agreement on an alter
native proposal, and document A/CONF.63/C.11
L.144 was therefore submitted to the Committee, in
dependently of the group, by its SpOOS011S.
31. His personal 'Suggestion on how to proceed was
that a vote should be taken after the Committee had ,
discussed the new proposal; if the proposal was rejected,
the Committee would have to decide on the principle
of whether a reservation clause for the purpose of
derogation from article 2 should be included in the
Convention. The Chairman might wish to call for an
indicative vote on that point.
32. Mr. FRANTA (Federal Republic of Germany),
introducing the proposal for a new article 33 bts
(A/CONF.63/C.I/L.144), said that the sponsors, all
of which were or would become parties to ULIS, felt
that the existence, in the Convention on Prescription
and in ULIS" of two separate definitions of an inter
national sales contract would create an intolerable
situation for the courts and for business circles in
States which acceded to both instruments. IIn the ab
sence of a uniform definition, however, the proposed
new article presented a workable compromise solution.
33. Paragraph 2 of the article provided that a reserva
tion thereunder should cease to be effective one year
after the revised ULIS had entered into force in respect
of 20 States. At that stage, it would be possible to
harmonize the sphere of application of the revised
ULIS with that of the Convention on Prescription by
means of a protocol to the latter. The words "Any
State" had been used in paragraph 1 of the proposed
article so as not to restrict its application to States
which had ratified ULIS or would do so in the future,
since it was his understanding that certain other States
might be interested in reserving their position on
article 2 of the Convention on Prescription.
34. Mr. LOEWE (Austria) said that his delegation
could support paragraph 1 of the proposal in docu
ment A/CONF.63/C.1/L.144. Austria was consider
ing the possibility of acceding to the 1964 ULIS and
would be placed in a difficult situation if its sphere of
application differed from that of the Convention on
Prescription. The existence of uniform international
legislation on sales was of paramount importance for
the harmonious conduct of his country's trade rela
tions, since many of its trading partners were parties
to the 1964 Convention. Accordingly, he felt that the
matter should be left open pending the achievement of
a uniform definition, so that States Iike Austria would
not be compelled to make an invidious choice between
the Convention on Prescription and ULIS.
35. The Committee's decision on the proposed new
article would be decisive for the success of the Conven
tion. States which had not ratified .ULIS, and had no
intention of doing so, might be inclined to oppose the
article on the ground that it would create two separate
sets of rules under the same Convention. However, it
should not be forgotten that, if no provision was made
for reservations with regard to article 2, States parties to
ULIS might be unable to ratify the Convention on
Prescription. For reasons of practicality, he urged mem
bers to accept paragraph 1 of the proposed new article
as a compromise solution.
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36. On the other hand, paragraph 2 appeared to pre
suppose that ratification of the revised ULIS by 20
States would render the 1964 ULIS obsolete, which
was not necessarily the case. The paragraph should
therefore be deleted.
37. Mr. HARTNELL (Australia) said that his
delegation was totally opposed to the proposed new
article 33 bis. The adoption of such a reservation
clause would be inconsistent with the Committee's
desire-evidenced by its vote in favour of a single
limitation period-to simplify the provisions of the
Convention.
38. He observed that all States were free to translate
international rules into their national laws in the man
ner they deemed most appropriate. Adoption of the
proposed reservation clause would have the effect of
further complicating international trade relations" since
the terms of the clause would not be reflected in the
legislation of countries which did not take advantage
of it, and businessmen in those countries could not,
therefore, be expected to be aware of the possibility
that their trading partners would invoke the clause.
That situation would create uncertainty in the appli
cation of the Convention. Moreover, the text of the
1964 ULIS had been widely criticized, even by States
which had ratified it, and the drafters of the contem
plated revised version had already succeeded in sim
plifying its provisions considerably. Paragraph 2 of the
proposed new article contained an arbitrary stipulation

which would unduly hamper the effective application
of a revised version of ULIS drawn up under the
auspices of the United Nations.
39. Despite its opposition to the propo~ed article". his
delegation saw no reason why States which so desired
should not be free to apply the ULIS definitions in
their dealings with each other.
40. Mr. GUEIROS (Brazil) reiterated his view that
the definition of an international sales contract in the
existing text.of article 2 was too vague and c<;Juld eve?
be applied to domestic contracts. In particular, It
lacked the essential international element of carnage,
which was present in the 1964 version. and the draft
revision of ULIS. The proposed new article was ther~

fore a necessary addition to the Convention. Brazil
had not acceded to the 1964 ULIS but traded with
States which had done so, and in such dealings it
applied the ULIS definition of an international con
tract.
41. He felt that paragraph 2 of the proposed new
article 33 bis required ratification of the revised ULIS
by an excessively large number of States before the
effect of the reservation clause would lapse. Subject
to that comment, his delegation could accept the pro
posed article, on the understanding. that, if ~dopte<l,
it would be transmitted to the Drafting Committee for
further improvement of the wording.

The meeting rose at 6 p.m.

23rd meeting
Wednesday, 5 June 1974, at 8.20 p.m.

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.23

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add.l and 2, A/CONF.63/C.l/
L.1l2, L.1l9, L.120, L.128, .L.133, L.144)
( continued)

Proposed article 33 bis (concluded)

1. Mrs. JUHASZ (Hungary) said that one of the
principal objectives of the Conference was to achieve
uniformity in respect of prescription in the interna
tional sale of goods, and the proposed article 33 bis
(A/CONF.63/C.l/L.144) would not have that effect.
She would prefer the system proposed in article 2 of
the draft Convention (A/CONF.63/4), whereby its
provisions would apply to those contracts that were
defined by the Convention as being international; how
ever, she could accept an arrangement whereby any
Contracting State could declare a mutual relationship
with other States making the same declaration, so that
as between those States the Convention would apply
only to international sales of goods specified in the
Uniform Law on the International Sale of Goods
(ULlS) annexed to the Hague Convention of 1964.
2. Mr. STALEV (Bulgaria) agreed that the existence
of duplicate systems for treating contracts of interna
tional sale of goods could give rise to difficulties, but

said they should not be inc:apabl~ of so~ution and w~re
far less serious than the difficulties WhICh would anse
for States not parties to the ULIS Convention. He
could not therefore, accept the proposal in document
A/CONF.63/C.l/L.144, although he might agree to a
compromise solution on the lines suggested by the
representative of Hungary.
3. Mr. BURGUCHEV (Union of Soviet Socialist Re
publics) said that the Conference was confronted ~ith
an anomalous situation in which six States maintained
that applying the Convention as it. stood would cause
difficulties for them, in apparent disregard of the fact
that the reservation clause they proposed would create
even greater difficulties for a mu.ch larger num.ber ?f
other States. A minority was seeking to impose Its WIll
on the majority, and adoption of their proposal would
go against the general principles of international agree
ments" to say nothing of the spirit of ULIS and of
UNCITRAL itself. He considered the proposal un
acceptable.
4. Mr. YUSHITA (Japan) said that the Convention
should be not only reasonable and balanced but als?
simple, uniform and .easy to understand, so that It
would afford the maximum benefit both to the courts
and to those engaged in the intern~tional sale of g~o.ds.
He would therefore like to see a single clear definition
of the international sale of goods applicable to aM
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Contracting States, though that did not mean that his
delegation was opposed to compromise so long as the
compromise was reasonable and needed for the success
of the Conference.

5. He found the proposal in document A/CONF.631
C.1/L.144 unacceptable in several respects. The words
"Any State", without qualification, went much further
than the wording used in the proposal for a new
article 33 bis originally put forward by the Federal
Republic of Germany and later withdrawn (AI
CONF.63/C.l/L.23). The text now proposed con
tained a much wider option than was necessary and,
as the representative of Australia had pointed out,
was likely to cause serious difficulties for those engaged
in the international sale of goods.
6. The stipulation in paragraph 2 of the new ar
ticle 33 bis that 20 States must accede to a new con
vention on the international sale of goods before the
reservation made under paragraph 1 became inopera
tive even if the new convention on the international
sale of goods itself should have entered into force with
the ratification of a small number of States also seemed
unnecessary. and hardly in keeping with the spirit of
compromise which he felt was desirable. He could
understand that some States might find it difficult to
accept the definition of the international sale of goods
provided by article 2, paragraph 1, of the draft Con
vention, but he did not see how the proposed amend
ment would constitute a necessary compromise solution
and 'Could not, therefore, support it.
7. Mr. BELINFANTE (Netherlands) pointed out
that only four of the six sponsors of the proposal had
ratified the ULIS Convention; one speaker in the
debate, on the other hand, had said that, although his
Government did not wish to become a party to the
ULIS Convention, it would be in favour of the pro
posed new article. The fact that any State, and not
merely those which had ratified 'the ULIS Convention,
could make the declaration, was an attractive feature
of the proposal. The ULIS countries had the benefit
of the definition of international sales of goods pro
vided by the 1964 Convention, and those accepting
the new ULIS would also have a definition. States
not ratifying either the old or 'the new ULIS had no
such definition and were free to choose the one con
tained in the draft Convention on Prescription, al
though he considered it inferior to the ULIS definition,
which itself was far from perfect. States which were
not parties to the original ULIS and did not contem
plate acceding to the new Convention on Sales could
still use the ULIS definition of the international sale of
goods by making the declaration provided for in the
proposed new article. If all of them did sO,the fears
expressed by several delegations that two definitions
would be operating at the same time might well prove
groundless.

8. Mr. JEMIYO (Nigeria) advocated a uniform de
finition of the international sale of goods but said that,
since that might be difficult to achieve in practice, he
would be prepared to accept the solution advanced in
paragraph 1 of the proposed new article. However,
he saw serious objections to the figure of 20 States
stipulated in paragraph 2 of the draft; most similar
agreements concluded under United Nations auspices
specified a lower figure, such as 10. A far more serious
point was that paragraph 2 would" in his opinion,
greatly compromise 'the usefulness of the proposed

new ULIS, and he could therefore not support the
amendment. .
9. Mr. MUSEUX (France) conceded that a number
of representatives had described the amendment as
strange and anomalous because it would not be con
ducive to the degree of uniformity which all were
seeking. However, he felt that practical considerations
must prevail; the Conference had been 'convened in
connexion with the international sale of goods, and the
Convention it was preparing was only one part of a
larger whole which remained to be completed. As he
had pointed out when introducing his delegation's
amendment to article 2 (A/CONF.63/C.1/L.38) at
the fifth meeting of the Committee, the drafting of a
Convention on Prescription was only part of a much
wider task. The drafters of the definition which would
form part of the new ULIS might be able to devote
far more time to it than had been available in the
case of the present Convention; meanwhile, the existing
ULIS contained the most satisfactory definition of a
contract of international sale of goods, and the pro
posed article 33 bis gave all States an opportunity
to avail themselves of that definition. It was not a
matter of a minority's seeking to impose its will on
the majority; the sponsors of the proposal certainly did
not wish to force States which were not in favour of
the ULIS definition to adopt it. The gist of the pro
posal was that States which applied the ULIS definition
could continue to apply it during a transitional period.
That was surely far more logical than asking them to
abandon the definition they already had" in favour of
one which did not yet exist. For those reasons, the
States which had proposed the amendment under dis
cussion felt that they should be able to count on the
understanding of the Committee.
10. Mr. JENARD (Belgium) said he could not agree
with the argument that adoption of the amendment
would introduce confusion because parties to a con
tract in different States might not know what provisions
applied in the other State. Those opposing the amend
ment used that as a ground for stating that the defi
nition in the draft Convention was preferable because
it was simpler. In his view, it was too simple; one
could well imagine a situation in which a transaction
that the parties had regarded as a domestic sale turned
out, to their surprise, to be an international sale within
the meaning of the Convention. There was no question
of a minority's having its way; what was needed was a
Convention acceptable to all, and in the view of his
delegation, if the definition proposed in the UNCITRAL
draft (AICONF.6314) was adopted the acceptability
of the Convention would be seriously compromised.
He earnestly hoped that a solution acceptable to all
could be found. .
11. Mr. BARRERA GRAF (Mexico) said that he
welcomed any attempt to achieve a compromise solu
tion; in that spirit, he could not see why those States
which had adopted the ULIS definition could not also
accept the definition contained in the present draft
Convention. However, he was prepared to regard the
proposed new article as a possible compromise, al
though he would be reluctant to accept a clause allow
ing "any State" to declare a reservation; the opening
words should be amended so as to restrict the proposal
to States which had adopted, or intended to adopt, the
ULIS definition.
12. He recalled that the number of ratifications or
accessions required to bring the 1964 ULIS Conven-
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tion into effect had been only six, and he proposed 17. Paragraph 2 of the proposed text was also un-
that that figure, instead of 20" should be stipulated in satisfactory; the sponsors, whose representatives in the
paragraph 2 of the amendment. Second Committee of the Conference had agreed that
13. Mr. NJENGA (Kenya) observed that it was the Convention should come into force when ratified
usual for States acceding to conventions which implied by only 10 States, were now saying that the declaration
obligations at variance with those they had accepted of reservation should be effective until there were far
under other conventions to take whatever action was more ratifications than had been required to bring the
necessary on their part to reconcile the differences, In original UUS into force. He appealed to the sponsors
the present case the States concerned could, for of the amendment to contribute to the elaboration of a
example, amend the previous Convention or endeavour satisfactory definition for inclusion in the Convention.
to persuade others to modify the present draft Con- 18. Mr. OUVENCIA (Spain) pointed out that the
vention. However, he did not think that the proposal situation with regard to paragraph 1 of the amendment
for a new article 33 bis would achieve the desired was not as simple as it might seem, since that para-
purpose because, as the representative of Australia graph could apply not only to States which had already
had pointed out at the preceding meeting, it would ratified UUS, but also to those which might do so in
destroy the principle of uniformity at which the Con- the future. Thus, there did seem to be a need for a
vention was aimed. If any State could declare that reservation clause, however inappropriate such a pro-
when applying the Convention it would also apply the vision might be. He had serious doubts concerning
definition from a quite different Convention" the result paragraph 2 of the proposal article, not only because
could only be confusion. He did not think that any it called for ratification by too large a number of
State which had not ratified the 1964 ULIS Conven- States, but because a vacuum might result when the
tion and had no intention of ratifying the new Con- declaration of reservation ceased to be effective.
vention on Sales would adopt the definitions provided 19. Mr. GOKHALE (India) felt that acceptance of
by them. He was thinking mainly of Africa, where the Convention would inevitably cause hardships for
only one country had become a party to the 1964 individual States, but that was no justification for
Convention. It was not realistic to suppose that States entering a reservation as proposed in the amendment.
would adopt a definition they had had no part in for- 20. Mr. LANDFERMANN (Federal Republic of
mulating, in preference to the definition provided by Germany) assured the Committee that the provisions
a Convention in the making of which they had actually of the proposed article would have absolutely no in-
participated. fiuence on the entry into force either of the new UUS
14. In his view, the solution was for the countries Convention or of any other agreement under United
which had ratified the UUS Convention to agree on Nations auspices. The amendment called for ratifica-
amending the ~964 definition. If that was not possible, tion by 20 States only because its sponsors had felt
they could revise the proposal under discussion (AI that it would not be appropriate for the declaration
CONF.63/C.1/L.144) so as to limit its scope to the to cease to be effective until substantially more States
application of the Convention among themselves. For had ratified the new ULIS Convention. Once the decla-
example, they could add at the end of paragraph 1 ration ceased to be effective" there would be no vacuum
the words "with respect to other States parties to that because, like all other States, those which had made
Convention", That might make the amendment more the declaration of reservation would have to apply the
acceptable; if it was adopted in its present form" he definition of the international sale of goods contained
would have great difficulty in recommending his Gov- in the Convention on Prescription.
ernment to ratify the Convention. 21. The CHAIRMAN invited the Committee to vote
1.5. Mr. SAM (Ghana) said he appreciated the posi- on the amendment contained in document AI
Hon. of the.sponsors of the proposed new article, which, CONF.63/C.l IL.144.
having ratified and brought into force the UUS Con- The amendment was rejected by 19 votes to 14.
vention, were now being asked to accept the provisions 22. The CHAIRMAN suggested the establishment of
of a new and different Convention. By offering other a new working group, composed of the representatives
States the opportunity to apply ULIS in order to ensure of Belgium, the Federal Republic of Germany, Ghana
uniformity at the international level, they were demon- and the USSR, to consider the relationship between
st:ati~g m~gnanimity, rather than trying to impose a the draft Convention on Prescription and existing and
minority VIew. However, acceptance of the amend- future conventions containing definitions of the inter-
ment would lead to the confusion referred to by the national sale of goods and to propose one or more
representative of Australia" for there would then be compromise formulae which would reconcile the views
three different definitions of the international sale of expressed concerning a possible declaration of reserva-
goods, in the old and new ULIS and in the Convention tion. He earnestly hoped that such proposals would
on Prescription. be forthcoming in time for a vote by the end of the

16. It had been claimed that the sponsors of the week.
amendment had made their proposal because they 23. Mr. SMIT (United States of America) proposed
foun~ the ~efinition of the inter,national sale of goods that the representative of Australia should also be
contained m the draft Convention unsatisfactory. He a member of the working group in order to 'ensure
wondered why, in that case, they did not assist the balance.
members of the Committee who had less experience It was so decided.
in the field of international trade law in finding a new 24. Mr. :eURGUCHEV (Union of Soviet Socialist
and universally acceptable definition. It was regrettable Republics) said that the composition of the working
that they had not done so, or that they had not simply group did not hold out much hope of success. His
agreed to apply the ULIS definition among themselves own delegation had done everything possible in the
until a new definition was evolved. earlier working group to reach a compromise. No effort
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should be spared in the new working group to reach
a reasonable accommodation; if some delegations again
maintained a rigid position, the group's efforts would
be doomed to failure.
25. Mr. GUEIROS (Brazil) recalled the difficulties
experienced by the earlier working group and asked
whether the new group should try once more to reach
a compromise on a declaration of reservation or
whether it should seek a new definition of the inter
national sale of goods. Any proposal for a new defini
tion would raise procedural questions with regard to
article 2 of the draft Convention, which the Committee
had already accepted.
26. Mr. JENARD (Belgium) felt that the working
group might be able to arrive at a new definition.
27. The CHAIRMAN said that the appropriate rules
of procedure would be applied if the working group
produced a new definition. If it put forward a com
promise proposal concerning a declaration of reserva
tion, the Committee should simply vote on that
proposal.

Article 25
28. Mr. SMIT (United States of America) said that
his delegation's amendment to article 25 (A/CONF.63/
C.l/L.133) was merely a matter of drafting and could
be referred to the Drafting Committee.

It was so decided.

Article 26

29. The CHAIRMAN noted that no amendments had
been submitted to article 26.

Article 27

30. Mr. BoKMARK (Sweden), introducing his de
legation's amendment (A/CONF.63/C.l/L.120), said
that the provisions of article 27 were very special and
were therefore of limited interest. The article could
be deleted without causing inconvenience.
31. Mr. GUEIROS (Brazil) said that, in his view
the article was very important. Although the principle,
referred to in the commentary on article 27 in the
document attached to document A/CONF.63/5" of
excluding the first day and including the last when
calculating the limitation period was the opposite of
the one applied under the laws of Brazil and many
other civil-law countries, he would agree to it. He pre
ferred the original draft of paragraph 2 to the text
proposed by Singapore (A/CONF.63/C.l/L.128).
32. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) pointed out, with reference to the Singa
porean amendment, that as the result of an earlier
amendment (A/CONF.63/C.l/L.2l) article 1 now
included an indication of the calendar to be used for
the purposes of the Convention. Consequently, there
was no need to repeat the word "calendar" in ar
ticle 27, paragraph 2, which should be examined to
see whether it could be brought into harmony with
article 1, paragraph 3 (h).

33. Mr. NYGH (Australia) agreed with the Bra
zilian representative's comments on paragraph 1. He
pointed out that one of the reasons which had moti
vated the Singaporean delegation to submit an amend
ment to paragraph 2 (A/CONF.63/C.l/L.128) was
the fact that the international date-line ran through
the Pacific basin. Naturally" that created a problem
only for countries in that area, and the Singaporean

amendment was perhaps a matter for the Drafting
Committee, since in view of the definition of the word
"year" in article 1, paragraph 3 (h), it did not add
anything to the Convention. In the absence of the
representative of Singapore, he would support the
amendment on the usual understanding that it might
be referred to the Drafting Committee.
34. Mr. SAM (Ghana) said he understood the in
tention of the representative of Singapore. In view of
the definition in article 1, paragraph 3 (h), it seemed
useless to repeat the word "calendar" in article 27,
paragraph 2. The amendment was therefore in order
and his delegation would support it.
35. Mr. ROGNpEN (Norway) said that the pur
pose of article 27 was to ensure that the limitation
period was calculated by reference to one system only.
His delegation supported the Singaporean amendment
on the understanding that it would be referred to the
Drafting Committee. It was notin favour of the Swedish
amendment.
36. Mr. BoKMARK (Sweden) said that, in view
of the lack of support, he withdrew his delegation's
amendment (A/CONF.63/C.1/L.120).

The Singaporean amendment (A/CONF.63/C.lj
L.128) was adopted by 27 votes to 1.

Article 28
37. Mr. BoKMARK (Sweden) withdrew his delega
tion's proposal for the deletion of article 28 (AI
CONF.63 /C.I/L.119).
38. Mr. GUEIROS (Brazil) proposed that the Latin
expression "dies non juridicus" should be replaced by
the words "non-business day", since the Convention
was intended for the use of laymen and the expressions
were interchangeable. The amendment related to the
English text only.
39. Mr. MUSEUX (France) proposed a drafting
change in the French text. After the word "obstacle"
in the second line, the text should read: "il ce qu'une
procedure soil engagee devant la juridiction il laquelle
le crencier il recours comme prevu il l'article 12...".
40. The CHAIRMAN said that the Brazilian and
French amendments would be referred to the Draft
ing Committee.
41. Mr. BURGUCHEV (Union of Soviet Socialist
Republics), introducing his delegation's amendment
(AICONF.63/C.l/L.1l2), said that it would fill a
gap in article 28. It seemed only reasonable to provide
for cases where arbitral proceedings were instituted
under article 13.
42. Mr. ROGNLIEN (Norway) said that there was
a problem; as arbitral proceedings could be com
menced unofficially without any public notice being
given, there was nothing to prevent a creditor from
instituting such proceedings ona holiday. The amend
ment could be referred to the Drafting Committee.
but he felt that if it was adopted it would not fit into
the system.
43. Mr. ENDERLEIN(German Democratic Repub
lie) pointed out that there were two kinds of arbitra
tion procedures. Ad hoc arbitration could, of course,
be initiated on a holiday but in many countries there
were also permanent arbitration bodies, and proceed
ings involving them could not be instituted on an
official holiday. He therefore supported the amendment.
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44. Mr. STALEV (Bulgaria) and Mr. GUEIROS 46. Mr. BELINFANTE (Netherlands) supported the
(Brazil) supported the Soviet amendment. amendment, which would be helpful to a number of
45. Mr. BURGUCHEV (Union of Soviet Socialist countries even if it was not necessary in others. In

any event, it would do no harm.
Republics) said that the representative of the German The Soviet amendment (A/CONF.63/C.] /L.112)
Democratic Republic had explained the situation quite
succinctly. Ad hoc arbitration proceedings would not, was adopted by 32 votes to none.
of course, be covered by the amendment. The meeting rose at ] 0 p.m.

24th meeting
Thursday, 6 June 1974, at 10.30 a.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.l/SR.24

Consideration of the draft Convention on Prescrip
tion (Limitation) in the' International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add.l and 2, A/CONF.63/C.l/
L.ll3, L.ll7, L.135, L.136 and L.150)
(continued)

Article 29

1. Mr. HONNOLD (Chief, IInternational Trade Law
Branch) said that article 29 dealt with the very com
plex problem of the effect in a Contracting State of
acts or circumstances which took place in another
Contracting State, a problem that had already been
considered by UNCITRAL. By way of example, he
mentioned the cases cited in the commentary on ar
ticle 29 in document A/CONF.63/5.

2. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that his amendment (A/CONF.63/
C.l /L.113) was not one of substance, and he there
fore suggested that it should be transmitted to the
Drafting Committee.

3. Mr. ROGNLIEN (Norway) said that his delega
tion had decided to submit its amendment (A/
CONF.63/C.l/L.1l7) because it did not agree that
the relations between private parties to a sales con
tract should be dependent on a principle of reciprocity
between States in respect of the drafting of a con
vention. The word "Contracting", the second time it
appears in article 29, should therefore be deleted, so
that Contracting States would be obliged to give effect
to acts or circumstances which took place in another
State, whether or not it was a Contracting State.

4. Mr. GUEST (United Kingdom)" introducing his
delegation's amendment (A/CONF.63/C.l/L.135),
said that it consisted in replacing the article as cur
rently drafted by two paragraphs, the first of which
had the same purpose as the amendment proposed by
the USSR delegation. The second paragraph, on the
other hand, was substantive, the intention being to
stipulate an additional requirement for recognition of
the interruption of the limitation period on one State
by the assertion of a claim in another State. That
requirement introduced the concept of the competence
of legal proceedings, which was recognized in all legal
systems and the clarification of which was precisely
the purpose of the Austrian amendment (A/CONF.63/
C.l/L.150).

5. With regard to the Norwegian amendment (A/
CONF.63/C.l/L.1l7), he said it was his belief that
reciprocity was the essence of the Convention.
6. Mr. SMIT (United States of America) withdrew
paragraph 1 of the amendment proposed by his delega
tion (A/CONF.63/C.l/L.136) since it had the same
purpose as the Soviet amendment (A/CONF.63/C.l/
L.113).
7. He wished to revise paragraph 2 of his amend
ment by deleting the last part, beginning with the
words "provided that the creditor". The reason for
the amendment was that the existing text of article 29
referred to acts which led to the commencement of
proceedings. However, articles 19 and 21 (2) referred
to acts of a different kind, and they should be men
tioned in that context.
8. Mr. LOEWE (Austria) said that, as the United
Kingdom representative had already noted, his delega
tion's amendment (A/CONF.63/C.l/L.150) was
based on the same ideas as the United Kingdom amend
ment. It would be bad legislative policy to give effect
to all acts performed in any State. The Convention
should clearly specify where the acts referred to should
be given effect.
9. His attention had been drawn to some imprecise
wording in the amendment, which could be corrected
by inserting the conjunction "or" between subpara
graphs (a) and (b) and replacing the words "in the
first Contracting State" at the end of subparagraph (b)
by the words "in the Contracting State in which they
are to be given effect".
10. The United Kingdom amendment was well-con
ceived, but differed from his own delegation's in that
it referred to the international rules of competence.
The Norwegian amendment was diametrically oppos~d
to that submitted by his own delegation, and he did
not think that it should be approved.
11. Mr. STALEV (Bulgaria) said that the purpose
of the amendments submitted by the United Kingdom
(A/CONF.63/C.l/L.135) and Austria (A/CONF.63/
C.l /L.l SO) was to clarify the problem of interna
tional competence, but his delegation in any case pre
ferred the United Kingdom amendment because that
of Austria was more restrictive; the latter amendment
required the act to have taken place in the State in
which the debtor had his place of business, a provision
which did :not take into account the possibility of
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arbitration proceedings being conducted in a third
country.
12. The United States amendment (A/CONF.63/
C.1/L.136) was reasonable, in so far as it appeared
preferable to mention articles 19 and 21 expressly
in that context. Accordingly, he could support the
amendments of the United Kingdom and the United
States, but not the Norwegian amendment (A/
CONF.63/C.1/L.117).
13. Mr. GUEIROS (Brazil) supported the amend
ment proposed by the Soviet Union (A/CONF.63/
C.1/L.113), which had been referred to the Drafting
Committee. He also supported the amendment submit
ted by Norway (A/CONF.63/C.1/L.117), and could
accept the United Kingdom amendment (A/CONF.63/
C.1/L.l35), if the word "Contracting" was deleted
whenever it appeared, and on the understanding that
it was the court, and not the proceedings which was
recognized as competent.
14. Mr. JENARD (Belgium) said that two of the
amendments had already been submitted in UNCITRAL
and had been rightly rejected. If the United Kingdom
amendment (A/CONF.63/C.1/L.135) was adopted,
~he dra~t Convention would be completely void of
mternational effect. An element of confusion would
be introduced. because of the enormous disparity be
tween national legislations in respect of competence.
Acceptance of the Austrian amendment (A/CONF.63/
C.1/L.150) would also lead to uncertainty, and the
result of both amendments would be to deprive the
Convention of any practical effect.
~5. Mr. ROGNLIEN (Norway) supported the draft
mg amendments presented by the Soviet Union (A/
CONF.63/C.1/L.113) and the United States (A/
CONF.63/C.1/L.136). Referring to the amendments
submitted by the United Kingdom (A/CONF.63/C.1/
L.l35) and Austria (A/CONF.63/C.1/L.150) , he
said that both contained interesting points which should
be considered. His delegation could accept the Austrian
amendment provided that it was not restricted to Con
tracting States. The same applied to the United King
dom amendment. Moreover, he would prefer para
graph 2 of the latter amendment to include the refer
ence to articles 15, 17 and 18 which was made in
paragraph 1. He agreed with the suggestion that a
small working group should be set up to combine
those amendments.

16. Mr. HARTNELL (Australia) associated himself
with the remarks made by the representative of Bel
gium. He also felt that the Norwegian amendment
(A/CONF.63/C.1/L.1l7) was a useful one and would
support it for that reason.
17. Mr. TAKAKUWA (Japan) said he understood
the concepts on which article 29 was based, but doubted
whether that type of rule was practical and adequate.
In most cases, the rule embodied in article 29, like
that in article 16, would not be justified. For that
reason, his delegation favoured the deletion of the
article. He felt that the amendments proposed by the
United Kingdom and Austria had the most merit, but
reserved his position in that regard.
18. Mr. SMIT (United States of America) felt that
the Norwegian amendment (A/CONF.63/C.1/L.117)
was unacceptable, since the effects of the Convention
should be limited to Contracting States. He supported
the ideas on which the United Kingdom and Austrian
amendments were based, because of the restrictive

effect they would have with regard to the institution
of proceedings in various States. He fully supported the
enumeration of articles given in the two parag~aphs of
the United Kingdom amendment (A/CONF.63/C.1/
L.l35), since the two groups of articles should be
treated differently. He could accept paragr~ph 1 of
the United Kingdom amendment III Its entirety, ~ut

shared the concern expressed by the representative
of Belgium with regard to paragraph 2. It was not the
proceedings which were competent but the courts, and
the introduction of the problem of competence would
raise many problems and create a high degree of
uncertainty with regard to the intern~tlOnal effect .?f
the Convention. The amendment submitted by Austna
(A/CONF.63/C.1/L.150) was aimed at eliminating
that uncertainty by providing criteria for determining
competence and, for that reason, he would support
that part of the amendment. His delegati~n favoured
the consolidation of the amendments submitted by the
United Kingdom and Austria into a single amendment
which would contain the substance of paragraph 1 of
the United Kingdom amendment and a paragraph
listing exceptions based on the criteria set forth in !he
Austrian amendment. He thought that a small working
group should be set up to examine and redraft the
amendments.
19. Mr. BELINFANTE (Netherlands) said that the
amendment submitted by the United Kingdom (A/
CONF.63/C.1/L.135) was unacceptable in its present
form, although he felt that it could very easily be
changed. The manner in which it restricted the scope
of article 29, however, could not be accepted. The
Austrian amendment was much more clear, but re
stricted the scope of article 29 excessively. He sug
gested the use of the concept of competence found
in the last Hague Convention on the subject; although
it was not accepted by many countries, it was one
of the clearest ways of solving the problem of com
petence. If that suggestion was not accepted, he would
have no difficulty in accepting the present text with
the drafting improvements proposed by the United
Kingdom and the Soviet Uninon. He would vote in
favour of the amendment submitted by Norway (A/
CONF.63/C.l/L.117). The United States amendment
(A/CONF.63/C.1/L.136) was very clear and stated
what many delegations thought, but he wondered
whether it was really necessary to introduce a refer
ence to articles 19 and 21. He felt that that amend
ment was superfluous and hoped that it would not
be adopted.
20. Mr. KOPAC (Czechoslovakia) observed that ar
ticles 12, 13, 14, 15 and 17 of the draft Convention
related to questions involving legal proceedings, whereas
articles 18, 19, 20 and 21 related to substantive mat
ters. That fact was very important because in private
international law, as the representative of the Nether
lands had pointed out, it was impossible to speak of
recognition of matters of substance. For that re~son,

his delegation believed that the amendment submitted
and later orally subamended by the United States
delegation (A/CONF.63/C.1/L.136) was superfluous
and that article 29 should be accepted in its present
form with some drafting changes.
21. The amendment submitted by the United King
dom (A/CONF.63/C.1/L.135) was, in his view, un
acceptable because it would give rise to difficulties
with regard to competence; he also could not accept
the Norwegian amendment (A/CONF.63/C.l/L.H7).
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22. Mr. BOKMARK (Sweden) referred to the re
lationship existing between article 16 and article 29
of the draft Convention and supported the Norwegian
amendment (A/CONF.63/C.1/L.1l7).

23. The present text also had some merit if he was
correct in interpreting it to mean that under the article
nothing in the Convention would prevent Contracting
States from recognizing acts that had taken place in
non-eontracting States if they so desired.

24. His delegation would vote against the amend
ments submitted by Austria (A/CONF.63/C.1/L.150)
and the United Kingdom (A/CONF.63jC.1/L.135)
and would also vote against the United States proposal
(A/CONF.63/C.1/L.136), which it considered un
necessary.

25. Mr. FRANTA (Federal Republic of Germany)
said he believed that the amendments submitted by
the United Kingdom (A/CONF.63/C.1/L.135) and
Austria (A/CONF.63/C.1/L.150) were useful. It had
been said that the latter would cause some uncertainty
if accepted, but in his view that problem was un
avoidable.

26. On the other hand, he could not support the
amendment submitted by the delegation of Norway
(A/CONF.63/C.1/L.1l7)" which would force Con
tracting States to take account of proceedings com
menced in any State.

27. He believed that the United States amendment
(AjCONF.63/C.1/L.136), as later corrected by the
United States delegation, was superfluous.

78. Mr. OLIVENCIA (Spain) recalled that, when
article 3 of the draft Convention had been discussed,
his delegation had opposed the inclusion of the word
"Contracting" in the text.
29. Following the same approach, he did not under
stand why effect should be denied in every case to an
act of interruption of the limitation period when that
act had taken place in a non-contracting State.
30. His delegation supported the amendment sub
mitted by Norway (A/CONF.63/C.I/L.1l7) and
opposed those submitted by the United Kingdom (A/
CONF.63/C.I/L.135) and Austria (A/CONF.63/
C.I /L.150). In his delegation's view, the amendment
submitted by the United States (A/CONF.63/C.I/
L.136) and later corrected by its sponsor supplied an
element of clarification, and Spain was therefore pre
pared to accept it.
31. Mr. DIAZ BRAVO (Mexico) said that the prin
ciple being considered by the Committee would provide
an opportunity to make clear the international nature
of the Convention but could also introduce elements
of conflict between countries. His delegation was there
fore pleased to note the spirit of conciliation prevail
ing at the meetings.
32. The amendment proposed by the USSR delega
tion (A/CONF.63/C.I/L.113) agreed in its essentials
with a proposal formulated in UNCITRAL which had
the advantage of stipulating obligatory notice to the
debtor" and his delegation was therefore prepared to
support it.
33. His delegation had at first believed that the
Norwegian amendment (A/CONF.63/C.I/L.1l7) was
not acceptable, but the arguments advanced by the
Spanish delegation had persuaded his delegation to
change its view.

34. The amendment proposed by the United King
dom (A/CONF.63/C.I/L.135) had the disadvantage
of eliminating the requirement of notice to the debtor
and limiting the debtor's right to a hearing. Another
unfavourable feature was the reliance on national
legislation that was implied in the amendment.
35. Paragraph 2 of the amendment submitted by the
United States (A/CONF.63/C.I/L.136) was not, in
his view, so superfluous as some delegations had
suggested.
36. Lastly, the amendment proposed by Austria (Aj
CONF.63/C.1/L.150) included a number of interesting
elements, particularly the provision contained in sub
paragraph (a), provided that the parties were left
free to choose the State in which proceedings should
be instituted and that the State in question might or
might not be party to the Convention.
37. His delegation endorsed the United States pro
posal to establish a working group to combine the
various amendments submitted thus far into a single
amendment, and it proposed the delegations of the
Soviet Union, the United States, Austria and Norway
as members of such a group.
38. Mrs. JUHASZ (Hungary) said that the purpose
of article 29 was to ensure that acts were given full
effect; a State that did not recognize the validity of
claims asserted in another State would also be un
willing to become a contracting party to the Conven
tion. In any case, her delegation favoured the present
text and opposed any proposal to restrict it.
39. The Norwegian amendment (A/CONF.63jC.I/
L.117) was worthy of consideration and was based
on the same reasons as had been stated by the Spanish,
Bulgarian and Mexican delegations, that is to say, it
was opposed to the principle that a claim asserted in
a Contracting State could produce effects only in
another Contracting State.
40. Lastly, her delegation favoured the amendment
proposed by the Soviet delegation (A/CONF.63/C.I/
L.113) and the proposal to establish a working group.

41. Mr. GOKHALE (India) supported the amend
ment proposed by the Soviet delegation..His del~gation
recognized the usefulness of the United Kingdom
amendment (A/CONF.63/C.I/L.135) but believed
that paragraph 2 did not relate to a concre~e s~tu~ti~n.
Proceedings commenced in a State not having JUrISdIC
tion were not competent. It would be best to refer
the United Kingdom amendment, together with the
Austrian amendment, to the Drafting Committee" which
would put it into appropriate form.
42. With regard to the United States amendment
(A/CONF.63/C.1/L.136), he doubted that article 20
should be omitted. If the amendment was to be sub
mitted to the Drafting Committee, a reference to that
article should be added. On the other hand, his delega
tion supported the amendment proposed by Norway
(A/CONF.63/C.I/L.117).
43. Mr. ROGNLIEN (Norway) said that the com
petence of the court of the place of business w~s

essential and that the amendment proposed by Austria
(A/CONF.63/C.1/L.150) deserved consideration.
Another important connecting point that the working
group would have to consider was the place where the
delivery, or rather the handing over of the goods to
the buyer was effected.
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44. Mr. SAM (Ghana) said that article 29 was very but that concept also involved difficulties. He believed
important, since the international effect referred to that at the present stage of the work the Committee
might create enormous difficulties. He believed that could not afford to take the time that would be re-
the purpose of the amendments submitted by Norway quired for reaching agreement on how the competence
(A/CONF.63/C.1/L.117) and the United Kingdom of courts was to be determined.
(A/CONF.63/C.1/L.135) was to achieve the degree 47. Mr. STALEV (Bulgaria) felt that if article 29
of certainty required in the matter. For that reason, was applied in its present form, intern.ational effe~ts
care should be taken to arrive at a formulation that might in some cases be recognized to exist for a claim
would provide such certainty" and the Norwegian asserted before a court that would be incompetent
amendment should therefore be considered with close under the national legislation of the country in which
attention. The United Kingdom amendment had some the court was situated. After hearing the statement of
merits, although he recognized the difficulties that the the representative of Spain, he believed that !he ques-
determination of competence in courts would create. tion of acts taking place in a non-contracnng State
The amendment submitted by the Austrian delegation should be reconsidered and that such acts should,by
(A/CONF.63/C.1/L.150) provided the necessary cer- virtue of agreement between the parties, have inter-
tainty he had mentioned. He supported the establish- national effects.
ment of a small working group to examine the proposals 48. After a procedural debate in which Mr. GUEST
and try to reconcile them. (United Kingdom), Mr. BbKMARK (Sweden),
45. Mr. TAKAKUWA (Japan) accepted the general Mr. ROGNLIEN (Norway), Mr. SAM (Ghana),
principles of the United Kingdom amendment (A/ Mr. JENARD (Belgium)" Mr. KHOO (Singapore),
CONF.63/C.1/L.135) and the Austrian amendment Mr. MUSEUX (France), Mr. SMIT (United States
(AjCONF.63/C.1/L.150) and considered it very im- of America), Mr. LOEWE (Austria), Mr. STALEV
portant to limit effects to Contracting States. Of the (Bulgaria), Mr. OLIVENCIA (Spain), Mrs. DE B.A-
two, he preferred the United Kingdom amendment, RISH (Costa Rica) and Mr. BURGUCHEV (Union
but he believed that the requirement in its para- of Soviet Socialist Republics) took part, the CHAIR-
graph 2 (b) was unnecessary and should be deleted. MAN, with a view to determining the sense of the
He reaffirmed that his delegation did not favour the Committee" invited the members to vote on the ques-
present wording of article 29 and hoped that the tion of placing restrictions on the text of article 29.
majority would accept the United Kingdom or the The Committee opposed the introduction of restric-
Austrian amendment. tions in the text of article 29 by 20 votes to 14.
46. Mr. JENARD (Belgium) pointed out that if a A9. The CHAIRMAN then invited the members of
working group was entrusted with examining a list of the Committee to indicate whether they wanted to
courts that would have competence, the group's work expand the scope of the text of article 29 in such a
would be extremely difficult, as had been the case of way as was proposed in the Norwegian amendment
all international meetings that had attempted to solve (A/CONF.63/C.1/L.117).
that problem. If a list of courts that could have com- There were 17 votes in favour and 17 against. The
petence was included, at least 10 would have to be motion was not adopted.
indicated. The concept of competence suggested by
the representative of the Netherlands might be adopted, The meeting rose at 1.15 p.m.

25th meeting
Thursday, 6 June 1974, at 3.15 p.m,

Chairman: Mr. CHAFIK (Egypt).

A/CONF.63/C.1/SR.25

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add.l and 2, A/CONF.63/C.I/
L.7S, t.rta, L.136, L.146, L.151) (concluded)

Article 29 (concluded)

1. The CHAIRMAN invited the Committee to vote on
the United States amendment to article 29 (A/
CONF.63/C.1/L.136).
2. Mr. SMIT (United States of America) announced
that his delegation wished to withdraw paragraph 1 of
its amendment and to revise paragraph 2 to read as
follows:

"A Contracting State shall be required to give ef
fect to acts referred to in articles 19, 20 and 21
wherever they take place."

The United States amendment, as orally revised, was
rejected by 13 votes to 10.
3. The CHAIRMAN said that, in view of the rejec
tion by the Committee of all the amendments to ar
ticle 29, the article would remain as currently drafted
and would be transmitted to the Drafting Committee
for improvement of the wording.

Proposed article 29 bis
4. Mr. JENARD (Belgium), introducing his dele
gation's proposal in document A/CONF.63/C.1/
L.146, said that under the terms of the Convention
the limitation period could be interrupted only by the
institution of legal proceedings. In many cases, how
ever, the debtor did not own property in the creditor's
State of residence and the creditor was compelled to
institute prooeedings in the State in which the debtor
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owned property or had his place of residence. The
costs of such proceedings varied considerably from
country to country and under many national laws an
alien.or non-resident plaintiff was required to provide
security (cautio judicatum solvi) against the possibility
that the proceedings might result in a decision adverse
to his cause. Some States waived that requirement in
resp~ct of foreign nationals, while others granted ex
ceptions for cases involving international sales trans
actions. The purpose of the proposed new article was
to eliminate discrimination against the creditor in that
regard by providing uniform exemption.
5. Mr. MUSEUX (France) associated himself whole
heartedly with the Belgian proposal, which would
greatly contribute to the elimination of discrimination
against foreign plaintiffs and plaintiffs not domiciled in
the State of the forum.
6. Mr. GUEIROS (Brazil) supported the Belgian
proposal, but felt that the Latin phrase cautio [udicatum
solvi could conveniently be replaced by a more com
monly used expression.
7. Mr. OLIVENCIA (Spain) also supported the pro
posal. It would be wholly consistent with the spirit of
the Convention to eliminate arbitrary discrimination
against foreign plaintiffs in respect of the cautio judica
tum solvi, which was known in Spanish law as the
"caucion de arraigo en juicio",

8. Mr. NYGH (Australia) said that he had difficulty
with the proposed new article, which appeared to be
relevant only to civil-law countries. Under Australian
Law any plaintiff, whether an Australian national or
not, .could be. required, at the defendant's request, to
provide security for costs against the outcome of the
proceedings if he had no demonstrable assets in the
State in which the proceedings were brought. That was
a useful protection against the institution of proceedings
for vexatious purposes. He was not sure whether the
Belgian proposal would interfere with Australian judi
cial practice in that regard or whether it was merely
intended to eliminate discrimination against foreign
plaintiffs.
9. Mr. JENARD (Belgium) said that the problem
raised by the representative of Australia might perhaps
be taken care of by the text of article 17 of the Hague
Convention on the Recognition and Enforcement of
Foreign Judgements in Civil and Commercial Matters
of 1971, which read as follows:

"No security, bond or deposit, however termed
under the law of the State addressed, shall be re
quired by reason of the nationality or domicile of
the applicant to guarantee the payment of judicial
costs or expenses . . .".

10. Mr. MUSEUX (France) pointed out that the
cautio iudicatum solvi was required of both foreign
plaintiffs and plaintiffs not domiciled in the State in
which the proceedings were instituted.
11. Mr. NYGH (Australia) said that, in view of the
explanation furnished by the representative of France
he could not accept the Belgian proposal. '
12. Mr. NJENGA (Kenya) said that alien and non
resident plaintiffs were required to provide security for
C?sts. iJ?- Kenya and many other States, not for any
discriminatory reason but in order to ensure that the
costs of the proceedings could be recovered from the
plaintiff if the court so ruled. There was no justification
for dispensing with that practice.

13. Mr. SMIT (United States of America) said that
the article proposed by the representative of Belgium
was a general provision common to treaties of friend
ship, commeroe and navigation, but out of place in a
specialized convention on prescription.
14. Mr. GUEST (United Kingdom) endorsed the
remarks made by the representative of Kenya. The
Belgian proposal was more relevant to a convention on
enforcement of judgements than to a convention on
prescription.
15. Mr. BARNES (Ireland) said that, if the pro
posed article was adopted, it would have the effect of
discriminating between two types of litigant under Irish
law; plaintiffs resident in Ireland would still be re
quired to provide security for costs, while non-resident
plaintiffs would be dispensed from that obligation. The
proposal was therefore not in conformity with the pro
visions of the Irish Constitution, which forbade dis
crimination between parties to litigation.
16. Mr. GOKHALE (India) said that the legal posi
tion in India was similar to that obtaining in Australia.
The court could, ,at the request of the debtor, require a
creditor who had no assets in India to provide security
for costs. That practice was designed to prevent reckless
litigation.
17. Mr. STALEV (Bulgaria) 'expressed his disagree
ment with the United Stares representative's contention
that the Belgian proposal was irrelevant to the terms
of a convention 00 prescription. The Convention stipu
lated that the limitation period could be interrupted by
the institution of legal proceedings. There was no reason
why it should not also coIlitaina provision aimed at
removing financial obstacles to the institution of such
proceedings.
18. Mr. TEMER (Yugoslavia) said he also disagreed
with those who felt that the Belgian proposal was irre
levant to the draft Convention. Under article 12, the
limitation period would cease to run when the creditor
performed any act which, under the law of the jurisdic
tion where such act was performed, was recognized as
commencing judicial proceedings against the debtor or
as asserting his claim in such proceedings already insti
tuted against the debtor. During the discussion on cer
tain other articles, examples had been cited of cases in
which the creditor might be deterred from asserting
his claim because of the expense of litigation. The
Belgian proposal had been introduced rather belatedly,
but it could not be said that it bad no merit.
19. Mr. BARRERA GRAF (Mexico) said that the
exemption provided by the proposed article was unex
ceptionable in principle, but its proper place was not
in a convention on prescription. The only circumstance
in which the requirement of the cautio judicatum solvi
could be waived under the Convention would be when
the debtor, subsequent to the institution of proceedings
by the creditor, entered a defence based on ~h~ c?n
tention that the claim had become barred by limitation
(excepcion de prescripcion);
20. The CHAIRMAN invited the Committee to vote
on the Belgian proposal for a new article 29 bis..

The Belgian proposal (A/CONF.63/C.l/L.146) was
rejected by 23 votes to 11.
21. Mr. BURGUCHEV (Union of Soviet Socialist
Republics), speaking in explanation of vote, said that
his delegation had no objection to the Belgian pro
posal in principle but felt that it was not relevant to
the provisions of the Convention.
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Article 33

22. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that article 33, paragraph 2, seemed
superfluous; the problem it dealt with had already been
taken care of by the Drafting Committee in connexion
with article 2.

23. The CHAIRMAN said that, in the absence of
any amendments to article 33, he took it that the Com
mittee approved the article and wished to transmit it
as it stood to the Draft~ Committee, which should be
requested to take account of the Soviet representative's
comment.

It was so decided.

Article 34

24. Mr. ZULETA (Colombia) drew attention to the
fact that, under the legislation of many Latin American
countries, the circumstances referred to in articles 9,
10 and 11 of the Convention could lead to the bring
ing of actions for annulment of the contract. By virtue
of the declaration provided for in article 34, therefore, a
situation might arise in which some Contracting States
would be able to countenance the institution of actions
for annulment in the courts of other Contracting States,
While rejecting such actions in their own courts. Such
States would be in the anomalous position of applying
the Convention in theory and circumventing its pro
visions in practice.

25. The CHAIRMAN said that, in the absence of any
amendments, he took it that the Committee approved
article 34.

It was so decided.

Article 35

26. The CHAIRMAN pointed out that article 35 had
already been approved during the discussion on ar
ticle 23.

Proposed article 35 A

27. Mr. ROGNLIEN (Norway), introducing his dele
gation's proposal for a new article 35 A (A/CONF.63/
C.1/L.118), said that its purpose was to enable States
becoming parties to the Convention to stipulate by ex
press declaration that they intended to apply its pro
visions regardless of whether the seller and buyer had
their places of business in Contracting or non-contract
ing States. Many conventions, such as the 1964 ULIS
Convention, provided uniform laws whose provisions
could only be implemented literally and incorporated
word by word into national law, unless otherwise indi
cated, by an express declaration in accordance with the
clauses of the Convention. However, his proposal might
be superfluous if, as he had been given to understand,
it was intJended to make the substantive rules on Pre
scription binding only as a Convention and to allow
some latitude in the implementation and incorporation
of its provisions into national law. The final wording
of article 30, which was under consideration in the Sec
ond Committee, would be of decisive importance in
that regard.

28. Mr. LOEWE (Austria) said that the Norwegian
proposal (A/CONF.63/C.1/L.118) did nothing to
change the substance of the provisions already adopted
by the Committee but merely extended the applica
tion of the Convention to non-contracting States. In
his view, the great. merit of the proposal was that it
simplified the procedure for those countries which

wished to enlarge the scope of application of t~e C0!l
vention. Instead of having to adopt new domestic le~Is
lation, they would merely h~ve to make a dec.larat~on
when they deposited their mstruments of ratification
or accession. It would certainly simplify the proce
dures in his country, and he therefore supported it.
29. Mr. MICHIDA (Japan) said that the Norwegian
proposal, which would enable .State~ to make a reserva
tion to the principle adopted m article 3, paragraph 1,
namely, that the Convention should~pply. wh~n the
seller and buyer had their plaoes of business m different
Contracting States, was unsatisfactory. It would crea~e
difficulties because it would not be easy to ascertain
which countries had made that reservation. The pro
posal would thus create uncertainty as to the applica
tion of the Convention, for which reason he was unable
to support it.
30. Mr. HJERNER (Sweden) concurred in the view
expressed by the representative of Japan. ?ven though
a State might be free to apply the pro~ISIons of th~
Convention to nationals of non-contracting States, It
would be preferable D;0t t<;> include ~he N<;>rwegian pro
posal in the Convention Itself. Its inclusion WOUld. be
tantamount to a recommendation that Contracting
States should apply that provision and would suggest
that the Conference had thought that such a system be
desirable. That was not the case, since the Committee
had adopted article 3, pu:agraph ?' providing that ~he
Convention should apply irrespective of the law which
would otherwise be applicable by virtue of the rules. of
private international law. Adoption of t~e No~egIan
proposal would mean that the rules of private lllte~a

tionallaw would apply in the case of non-co~tractmg

States. For those reasons he could not support It.
31. Mr. GUEIROS (Brazil) supported the Norwe
gian proposal which would ensure that many States not
represented at the Conference were able to apply the
Convention since it would be extended to non-contract
ing States. Furthermore, that I?f<;>vision would do away
with the difficulty of ascertalllI1}g whether or not a
State had 'acceded to the Convention.
32. Mr. ROGNLIEN (Norway) said. it. wa~ clear
from the debate that the provision embodied m hIS dele
gation's proposal (A/CONF.63/C.1jL.118) was self
evident and did not need to be spelt out. He therefore
withdrew the proposal.

Article 36

33. The CHAIRMAN noted that no amendments had
been submitted. to article 36.
34. Mr. OLIVENCIA (Spain) said that the pr~ft
ing Committee should be asked to reword the begmmng
of paragraph 1 in the Spanish text, where the word
"deroga" (derogate from) was used for the w?rds "pre
vail over" in the English text. A derogation could
hardly apply to conventions which had not yet been
entered into.

Article 36 was adopted.

Artick 13 (concluded)*

35. Mr. BARNES (Ireland), speaking as Chairman
of the informal working group composed of the repre
sentatives of France, Ireland, Kenya, the USSR and
the United Kingdom, which had been established at
the 14th meeting to consider article 13, paragraph 3,
said that the working group had been unable to reach

* Resumed from the 14th meeting.
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any agreement on a text. It had decided to recommend
that a vote should be taken on the Soviet amendment
(A/CONF.63/C.1/L.78), which proposed the dele
tion of paragraph 3. If the amendment was not adopted,
th~ paragraph should be referred to the Drafting Corn
mittee,

The Soviet amendment (A/CONF.63/C.1/L.78)
was rejected by 16 votes to 14.
36. The CHAIRMAN said that article 13, para
graph 3, would be referred to the Drafting Committee.

Article 2 (concluded)**

37. Mr. SAM (Ghana), speaking as Chairman of
th~ informal work.ing gro~p, composed of the represen
tatives of Australia, Belgium, the Federal Republic of
Germany, Ghana and the USSR, established at the
~3rd meeting had been unable to agree on any formula
tion for a definition of the intemational sale of goods. It
therefore proposed that the Belgian amendment to arti
cle 2, paragraph 1 (A/CONF.63/C.1/L.151) should
be put to the vote, but not as a text submitted by the
working group.
38. Mr. JENARD (Belgium) observed that he was
~y no ~eans a strong supporter of the draft Conven
non as It had emerged from the debate, for it gave far
too much latitude to dishonest creditors. However he
had thought it might be worth while to try once more
to solve the problem of defining the international sale
of goods. Two conditions were necessary. First, there
must be a contract for an international sale of goods
an~, sec~:md~y, the parties ~ust have their places of
business ID different Contracting States. His amendment
(A/<;<?NF:63/C.1/L.151) did not really attempt a
definition; It merely gave a few indications which might
serve as a basis for attempting a compromise, and it
had the advantage of not tying the hands of the Draft
ing Committee.
39. Mr. NYGH (Australia) said he regretted that he
had ~ unable to support the Belgian proposal in
the working group, and could not now support tit. Al
tho~gh the wording was reminiscent of that proposed
~arlIer by his own delegation for article 2, paragraph 1,
m document A/CONF.63/C.1/L.1, it was in essence
a proposal that had already been rejected. If it Was
~dopted, then~ would be little difficulty in applying it
~ the Australian courts because, subject to the exclu
SIOO of consumer sales and provisions of article 2
paragraph 2, all transactions between persons having
their plaoes of business in different States were re
garded as international in Australia regardless of
whether th~e was any carriage of goods. But that might
n~t be 'so m ?ther States, such as Belgium, which ap
plied the Uniform Law on the International Sale of
Goods CULlS) Annexed to the Hague Convention of
1.964 d~finition, <X' in .oount?es which applied defini
tl?'"S laid down by their national legislation. The Bel
gian proposal would therefore do nothing to improve a
difficult situation.
40. Mr. MUSEUX (France) said that, although the
Belgian proposal was not ideal, it was the best safeguard
for the future of the Convention. It would enable States
which would otherwise have difficulty in doing so to
accede to the Convention, and it fitted into the frame
work of the Convention as it stood.
41. Mr. ROGNLlEN (Norway) deplored the Com
mittee's decision not to allow States parties to the 1964

'"'"Resumed from the 7th meeting.

Hague Convention to adopt the ULIS definition. It had
thus made it impossible for those States, many of which
were among the most importaar in international trade,
to ratify the Convention on Prescription. That was a
most unfortunate situation. The representative of Bel
gium had attempted a solution but, in the view of the
Norwegian delegation, that solution was less satisfac
tory than permitting some States to use the ULIS defi
nition. The ULlS definition was at least well known,
and it would be certain what definition would apply. If
the question was left t-o the courts, the situation would
be quite different. It might not be so bad if it could be
left to the courts on an equal basis in all countries,
but that was hardly possible in the case of countries
which were parties to the 1964 ULIS; furthermore,
countries which had not adopted the ULIS definition
would apply others, and the end result would be
confusion. The situation was so deplorable that he
believed an effort should be made to find a solution in
the plenary meeting of the Conference. He could not
stress too strongly that the fate of the whole Conven
tion was at stake.
42. Mr. LOEWE (Austria) associated himself very
strongly with the Norwegian representative's remarks.
A decision which barred any possibility of States mak
ing reservations with regard to the scope of application
of the Convention seriously diminished its chances of
success. The question should be reopened in plenary
meeting.
43. The representative of Belgium had made a com
mendable effort to find a way out, but the way out he
had found was not satisfactory. It would be very diffi
cult for States which had no definition to accept the
Convention if it contained the Belgian text. The civil
law countries, where judges did not have as much lati
tude as in common-law countries, would find themselves
in a particularly difficult position; it was not possible
for civil-law countries to leave to the judge the deci
sion as to whether or not the Convention applied. He
was therefore uaable to support the Belgian amend
moot.
44. Mr. GUEIROS (BraID) said that the Belgian text
omitted one of the major elements in deciding whether
or not a sale was international, namely, the question
of the carriage of goods. In the absence of a de~nit~on,
he agreed that it was necessary to lay down guidelines
for both civil-law and common-law countries, but one
of the major guideHnes-oarriageof goods-was not
included. The Belgian solution was not, therefore,
~y satisfactory but it was better than none, and
his delegation would support it.
45. Mr. GARCIA CAYCEDO (Cuba) said that the
word "establicimiento" in the Spanish text did not re
fleet the intention of the Belgian proposal. What was
really meant was the head office, or sede social.
46. Mr. DIAZ BRAVO (Mexico) agreed with the
representadves of Norway land Austria that it was de
plorable that the Committee should have refused to
allow States parties to ULIS to use the ULlS definition
and other States to use their own legal definitions. That
meant that those States would not be able to accede
to the Convention. He hoped that the matter would be
rectified in plenary meeting. The decision was entirely
wrong.
47. He agreed that the Belgian text was not fully
satisfactory, but it was a valiant attempt to solve the
problem of defining the international sale of goods. It
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was unfortunate that the ULIS countries had not sub
mitted to the working group definitions that excluded
consumer sales, as was not the case for the Belgian
text.

48. Mr. JENARD (Belgium) said the representative
of Mexico was mistaken, since the Belgian proposal did
exclude consumer sales. There were other exclusions
and border-line cases which were not mentioned, but
they made little difference to the large international
transactions to which the Convention would apply.

49. Mr. KAMPIS (Hungary) said he found the Belgian
proposal interesting but somewhat surprising, and he
had some difficulty in taking a position on it. He would
like to have time to refleot on it.
50. Mr. BbKMARK (Sweden) said that it was im
possible to decide on a definition of the international
sale of goods which could be inserted in the Conven
tion at the present time. The original text of article 2,
paragraph 1, must therefore be retained. Nevertheless,
the Belgian proposal had great merits, and it could
perhaps be included as the first paragraph of article 3,
thus enabling States that wished to do so to apply the
ULIS definition. He therefore proposed that the present
text of article 3, paragraph 1, should be replaced by
the Belgian text (AjCONF.63jC.ljL.151). Although
the discussion on article 3 was now closed, it could be
reopened by a procedural vote.

51. Mr. SMIT (United States of America) said that
the Belgian amendment was the best attempt so far to
escape from the impasse in which the Committee found
itself. Although it would limit the scope of the Con
vention slightly, the sacrifice was probably worth while,
because the way would be open for many States to
ratify the Convention. He did not think that the ele
ment of uncertainty was a very serious problem, par
ticularly in view of the fact that a second criterion was
laid down. If the States that had ratified ULIS felt that
the amendment would increase their willingness to ratify
the new Convention, the sacrifice was certainly worth
considering.

52. Mr. KAMPIS (Hungary) asked whether the Bel
gian proposal was to replace article 2, paragraph 1,
or article 3, paragraph 1. In the latter case, there would
be two definitions in the Convention.

53. Mr. JENARD (Belgium) said his amendment
was intended to replace article 2, paragraph 1, which
provided too broad a definition. If his proposal was
adopted, article 3, paragraph 1, would be deleted. It
was for the Drafting Committee to decide on the most
suitable place to insert his proposal.

54. Mr. GUEST (United Kingdom) said, with regard
to the point raised by the United States, that adoption
of the Belgian amendment would substantially increase

the likelihood that the Uriited Kingdom would sign and
mtify the Convention.

55. Mr. LOEWE (Austria) said that he had no writ
ten text of the Belgian amendment and, had not had
much time to consider it. However, as he understood it,
'the Belgian definition would allow countries that had
already adopted a definition to apply their criteria .to
international sales, including consumer sales, while
countries that had not adopted a-definition would use
other criteria. The result would be some uncertainty,
although it was true that the proposal did limit the
scope of the Convention. His delegation was in favour
of a universal Convention with a minimum of excep
tions; in particular, it should not exclude consumer
sales. He found it strange that whenever a proposal that
would broaden the scope of the Convention was made,
it seemed to cause general alarm, while proposals to
limit the scope of the Convention were warmly wel
comed. If that trend continued, there would not be
much left for participants in the Conference to sign.
His delegation hesitaeed to accept the Belgian proposal.

56. The CHAIRMAN pointed out that the amend
ment did cover most sales.

57. Mr. FRANTA (Federal Republic of Germany)
supported the Belgian proposal.

58. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said that the working group had been un
able to reach a compromise. The essence of the matter
was that the Belgian proposal would exclude any defini
tion of an international sale. He had the impression
that most delegations, like his own, would be unable
to support the proposal as it stood.

59. An alternative approach that had been discussed
in the working group was to follow the procedure
adopted in many conventions and allow reservations
that did not relate to the substance of the Convention.
Such a reservation would make it easier for States
parties to ULIS to ratify the convention. He believed
that the question should be referred to the plenary
meeting.

60. Aftera brief discussion in which Mr. ROGNLIEN
(Norway), Mr. SAM (Ghana) and Mr. MUSEUX
(France) participated, the CHAIRMAN suggested that
the Belgian proposal (AjCONF.63jC.ljL.151) should
be referred to the plenary meeting.

It was so decided.

Completion of the Committee's work

61. The CHAIRMAN said that the Committee had
completed its work.

The meeting rose at 5.30 p.m.
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referred to what was already an accepted principle in
international legal practice.
9. Mr. BAJA (Philippines) supported the deletion of
the article for substantially the same reasons as the
representative of the USSR. It was understood that when
a State became a contracting party to an international
agreement, it would take the domestic legislative action
necessary to give effect to that agreement.
10. Mr. HAMBURGER (Austria) agreed that the
article was superfluous and said :thail: it might even cause
difficulties for some countries, which would require
separate implementing legislation. Since the Convention
concerned whae would be a uniform law, his delegation
considered it self-implementing,
11. Mr. STEEL (United Kingdom) agreed that the
article referred to what was already a fundamental pro
vision of international law. However, it should not be
overlooked that the article called for the Convention to
be given the force of ~aIW "not Iater than the date of
the entry into force" of the Convention in respect of a
particular State. That provision might cause problems
in respect of, for example, a federal State, where the
pace of implementation might vary from one unit of
the State to another, Thus, while the article should be
deleted, the fact that the law of all parts of a country
must be such as to permit implementation should be
borne in mind.
12. Mr. RAJU (India) said his delegation welcomed
the intent behind the proposed article 30, since imple
menting legislarion in respect of international conven
tions was required in India. The finai version of the
article should specify that Contracting States should
give part I of the Convention the force of law, subject
to any changes necessary as a result of reservations.
13. The CHAIRMAN said that, if he heard no ob
jection, he would take it that the Committee approved
the deletion of 'article 30 without a vote.

It was so decided.

Election of Officers

Election of the Vice-Chairmen

1. Mr. STEEL (United Kingdom) nominated
Mr. Parks (Canada) for the post of Vice-Chairman.

Mr. Parks (Canada) was elected Vice-Chairman by
acclamation.
2. The CHAIRMAN suggested that, as. coasuirations
were still continuing, the election of the other two Vice
Chairmen should be postponed.

It was so decided.

Election of the Rapporteur

3. The CHAIRMAN suggested that the election of
the Rapporteur should be posrpooed.

It was so decided.

Organization of work

4. The CHAIRMAN recalled that the plenary had
entrusted the Second Committee with the consideration
of part II (articles 30 to 32) and part IV (articles 39
to 46) of the draft Convention (A/CONF.63/4). He
suggested that the Committee should consider the rele
vant artioles individually.

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/5, A/
CONF.63/6 and Add.1 and 2)

Article 30

·5. The CHAIRMAN drew attJenition to the third para
graph of the commentary on the article contained in
document A/CONF.63/5.
6. Mr. BYKOV (Union of Soviet Socialist Republics)
pointed out that article 30 'appeared iIIl document A/
CONF.63/4 within square brackets because serious
doubts had been expressed about the need for its in-
clusion; he shared those doubts. Under the principle of Article 31
pacta sunt servanda, a State becoming party to an inter- 14. Mr. BYKOV (Union of Soviet Socialist Repub-
national treaty was thereby obliged to ensure observance
of the treaty. Thus the article was redundant and should lies) said his delegation had very serious doubts about
be deleted. the advisability of including such an article in the Con-

vention. While any State might have its own specific
7. Mr. DE GREIFT(Belgium) agreed that the ar- problems connected with domestic legislation, all States
tide was superfluous, since 'the rules in the draft Con- acceding to an jntemarional treaty must nevertheless
vention were automatically applicable of themselves. ensure observance of the treaty on an equal basis. The
8. Mr. MAKAREVITCH (Ukrainian Soviet Socialist proposed article would lead to 'the granting ofa privi-
Republic) agreed that the article was superfluous and leged position to federal States, as opposed to unitary
should be deleted. The Committee's goal was to draft States, which would be contrary to the principle of the
a clear and effective ConVeDJtioo,and the article merely sovereign equaljty of States. Retention of the article
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would cause difficulties for the parties to the Conven
tion and make it unclear' whether the Convention ap
plied to the whole of the territory of the other State.
The article should, therefore, be deleted.
15. Mr. HAMBURGER (Austria) said that, unless
express reservations were entered, the act of ratifica
tion of an international treaty by a State dmplied that
the treaty was being or could be implemented in all
parts of that State. He could thus see no merit in the
proposed article, He also agreed with the representative
of the USSR that there should be no distinction between
unitary and federal States. Not only would the article
impose on federal States the additional burden of indi
cating what action had been taken in each of their
constituent states or provinces, but, under the Austrian
Constitution for example, it would be impossible to
provide a legally valid document containing the infor
roamon referred to in paragraph (c) of the article.

16. Mr. RAJU (India), expressing complete agree
ment with the representative of the USSR, said that he
fully supported the deletion of the article,

17. Mr. JACHEK (Czechoslovakia) said that he sup
ported the Indian representative. The procedure re
ferred to in the article was a matter for internal action
within the States concerned, and the article was there
fore superfluous.

18. Mr. TRUDEL (Canada) said that, even though
Canada had problems as a result of differing provincial
rules concerning prescription, article 31 should not be
retained in its present form. It should be replaced by
a text like that found in other intemaeioeal treaties,
stipulating that a State must specify at the time of rati
fication to what constituent states or provinces of its
territory the treaty would apply and without prejudice
to the subsequent accession to the treaty by its remain
ing states or provinces. His delegation would submit a
suitable text after consultadons with the delegations of
countries having problems similar to those of Canada.

19. Mr. STEEL (United Kingdom) agreed with the
representative of Canada that the article was unsatis
factory in its present form but that it did concern a
real problem. The difficulty was that, in federal States
where individual states or provinces exercised some
measure of competence in respect of an intemational
treaty, the federation as a whole could not ratify such
a treaty unless every constituent state or province had
passed appropriate legislation. That might wen be a
serious obstacle to the 'speedy implementation of the
Convootion which an desired. With the differences be
tween English and Scottish law in mind, he intended
to submit to the Secretariat an amendment to the article
which could perhaps be combined with suggestions from
other delegations.

20. Mr. WYNDHAM (Australia) suggested that
further discussion of the article should be postponed
until the text of the amendment proposed by the rep
resentative of Canada was available."

21. Mr. MAKAREVITCH (Ukrainian Soviet Social
ist Republic) agreed with the representatives of the
USSR and Austria that retention of the article in its
present form would lead to unequal treatment of unitary
a11Jd federal States and would complicate the implemen
tation of the Convention after its entry into force. The
measures necessary for the application of the Conven-

1 Subsequently circulated as documentA/CONF.63/C.2/L.1.

tion within an individual Contracting State fell solely
within the domestic jurisdiction of that State. The
article should be deleted.
22. Mr. DALTON (United States of America) said
that he sympathetized with those delegations which
queried the advisability of or would have the difficulty
in implementing the article in its present form. His
delegation would welcome texts of the proposed amend
ments to the article.
23. Mr. BYKOV (Union of Soviet Socialist Re
publics) expressed his delegation's whole-hearted sup
port for the proposals for the deletion of the article.
While he appreciated that federal States or those with
difliering laws in various parts of their territory might
wish the article to be retained in an amended form,
amendments satisfactory to them might create prob
lems for other States, whereas the approach should be
that the obligation of all parties to the Convention should
be the same.
24. Mr. CATHALA (France) said that he shared
the doubts expressed by other delegations, particularly
that of the USSR. Paragraph (c) of the article might
even create a dangerous situation and would certainly
complicate greatly the task of implementing the Con
vention. However, he had no objection to the Austra
lian proposal that discussion should be suspended until
delegations which wished to do so had submitted amend
ments to the article.
25. The CHAIRMAN said that if he heard no objec
tion, he- would take it that the Committee agreed to
suspend discussion of the article and to ask delegations
having amendments to submit them in writing as soon
as possible.

It was so decided.

Article 32

26. Mr. BYKOV (Union of Soviet Socialist Re
publics) said his delegation could support the article,
which it saw as meaning that the Convention should
not have retroactive effect,a principle already enshrined
in international law. He pointed out that the Russian
text of the article could be improved and said that his
delegation would take the matter up with the Secretariat.
27. MT. KUMI (Ghana) said that he supported the
article, which was,as it should be, forward-looking
rather than backward-looking.
28. Mr. RAJU (India) said that his delegation could
support the article but that, in view of the importance
of knowing dearly at what point in time a State should
apply the Convention, the wording of the article should
be amended by the Drafting Committee.
29. MT. KHOO (Singapore) said his delegation sup
ported the article. He felt that the concern expressed by
the representative of India was provided for in ar
ticle 42, paragraph 2.
30. The CHAIRMAN pointed out that article 42,
paragraph 2, referred to the date of entry into force
of the Convention as it whole,and was thus indepen
dent of article 32, which sought to prevent the retro
active application of the Convention in respect of
contracts. He suggested that the Committee should,
therefore, approve article 32, subject to the revision of
the text by the Drafting Committee as proposed by the
representative of India.

It was so decided.
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Article 39
31. Mr. WAT'TI..ES (Executive Secretary of the
Conference) said that in considering the final text of
article 39 the Committee might wish to bea:r in mind
the formulation adopted in previous General Assembly
resolutions-for example, the resolution (3166
(XXVIII) ), embodying the text of the Convention on
the Prevention and Punishment of Crimesagainst In
ternationally Protected Persons, including Diplomatic
Ageors, article 14 of whioh stated that the Convention
would be open for signature by all States until the end
of 1974. That Iormulaeion thus met the convenience of
Governments In giving about one year for signature;
insertion of the words "30 June 1975" in article 39
would achieve the same object.
32. Mr. STEEL (United Kingdom) said that he
found the Secretariat's proposal acceptable. He recalled
that, when the Geneml Assembly adopted resolu
tion 3166 (XXVIII) embodying the text .of the "Con
vention on the Protection of Diplomats", it also adopted
an understanding aboot how the Secretary-General
Would discharge his functions as a depositary of a
convention containing an "all States clause."
33. Mr. BYKOV (Union of Soviet Socialist Republics)
expressed his support for the Secretariat's proposal that
the Convention should be open for signature by all
States. The opening of the Convention to all States
would accord with the principle of the universality of
general multilateral treaties.
34. Mr. HAMBURGER (Austria) proposed that the
date should be extended to December 1975 so as to
bake account of the internal procedures of States such
as Austria where numerous bodies and repr-esentatives
of private enterprise had to be consulted.
35. Mr. MAKAREVlTCH (Ukrainian Soviet
Socialist Republic) agreed that article 39 as drafted
expressed his support for the Secretariat's proposal that
jection to extending the time-limit to December 1975.
36. Mr. WYNDHAM (Australia) said that in the
case of a relatively long and complicated document
such as the present Convention, more time might
be needed for all States tosign it. He therefore sup
ported extension of the date to December 1975.
37. Mr. RAJU (India) said he accepted the wording
proposed by the Secretariat, including the time-limit
of one year which he found reasonable.
38. Mr. HAMBURGER (Austria) .said that many
States might have lengthy procedures to complete be
fore they could sign the Convention; he hoped that the
Indian representative was not opposed in principle to
a one and a haU year time-limit.
39. Mr.RAJU(lndia). said that one year was the
normal time for similar United Nations Conventions,
but he did not object to a longer period if other States
so wished.
40. The CHAIRMAN proposed that in the light of
the views expressed the Committee should adopt the
following text for. article 39: "This Convention shall
be open for signature by all States until 31 December
1975 at United Nations Headquarters in New York."

It was so decided.

Article 40
41. The CHAIRMAN proposed that the Committee
should adopt article 40 as drafted.

It was so decided.

Article 41
42. Mr. WATTLES (Executive Secretary of the
Conference) pointed out that' the text of the present
Convention followed the tex,t adopted by the General
Assembly in resolution 3166 (XXVIII) by providing
in article 16 that the Convention would remain open
for accession by any State.
43. Mr. BYKOV (Union of Soviet Socialist Re
publics) observed that the text of the article proposed
by the representative of the Secretary-General which
provided for the Convention to be open for accession
by any State accorded with the principle of the uni
versality of general multilateral treaties, and that he
supported the proposal.
44. The CHAIRMAN proposed that the Committee
should adopt article 41 as -drafted in article 16 of the
Convention annexed to General Assembly resolu
tion 3166 (XXVIII).

It was so decided.

Article 42

45.. The CHAIRMAN said that the period of six
months tentatively inserted in paragraph 1 must be
confirmed, and a decision must be taken regarding
the number of ratifioations or accessions needed to
bring the Convention into force.

46. Mr. RAJU (India) said that the period should
not be unduly prolonged; he suggested three months,
which was a normal period in international agreements.
47. Mr. STEEL (United Kingdom) pointed out that
Governments which acceded to the Convention would
need a fairly substantial time to notify all the national
organizations and individuals concerned that a con
venJtion which would affect them would shortly come
into force; he suggested that six. months would be a
more suitable period.
48. Mr. WATTLES (Executive Secretary of the
Conference) pointed out that the Secretariat would
normally need about one month to notify al:l States that
the number of instruments required to bring the Con
vention into force had been deposited.
49. Mr. BUHL (Denmark), supported by Mr. BAJA
(Philippines), said that he considered six months to
be the shortest period in which Governments could
make the necessary arrangements.
50. The CHAIRMAN suggested that the Committee
should confirm the period of six months in article 42,
paragraph 1.

It was ISO decided.
51. Mr. MAKAREVITCH (Ukrainian Soviet Social
ist Republic) pr-oposed that the number of instruments
of ratification or accession required to bring the Con
vention into foroe should be 10.
52. Mr. RAJU (India) said that the number of rati
fications required was normally about 20 per cent. of
the number of potential signatories. He therefore
thought a figure of 15 would be preferable,

53. The CHAIRMAN suggested thllJt the Committee
should agree that the number of ratifications or acces
sions required to bring the Convention into force should
be 10. The article would therefore read as follows:

"1. This Convention shall enter into force six
months after the date of the deposit of the tenth
instrument of ratification or accession.
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"2. For each State ratifying or acceding to this
Convention after the deposit of the tenth instrument
of ratification or accession, this Convention shall
enter into force six months after the date of the
deposit of its instrument of ratification or accession."
It was so decided.

Article 43
54. The CHAIRMAN proposed that the Committee
adopt article 43 as drafted.

It was so decided.

Article 44
55. Mr. BYKOV (Union of Soviet Socialist Re
publics) said that his delegation objected for reasons
of principle to the inclusion of the article because it
contradicted the Deciaration on the Granting of Inde
pendence to Colonial Countries and Peoples, which
demanded the immediate and unconditional granting
of independence to colonial Territories. The article was
not only outmoded; it was contrary to the requirements
of numerous resolutions of United Nations organs re
garding the elimination of colonialism. It was not a
question of choosing between alternatives A and B;
neither- altemaltive was acceptable. The article should
be deleted entirely.
56. Mr. STEEL (United Kingdom) said that his
Government had brought most of its former dependent
Territories to independence and self-government. It
took seriously its duty towards the few Territories for
which it still hadinternational responsibility and would
not force on them any obligations affecting their internal
government which they themselves were not willing
to accept. Before his Government ratified or acceded
to any international agreement that would impose such
obLigations, it asked the Government of every depen
dent Territory concerned whether or not it wished to
accept the agreement, and until 'the necessary consent
had been enacted in that Territory, the United Kingdom
had been enacted in tOOt territory, the United Kingdom
Government could not ratify or accede to the agree
ment so as to bind itself in respect of that Territory.
If in tire present case there was a territorial application
clause such as that provided in draft article 44, the
United Kingdom Government could oonsult the Gov
ernments of dependent Territories in advance and,
when ratifying or acceding to the Convention in respect
of the United Kingdom itself, could declare which of
those Territories were willing and able to accept the
obligations of the Convention and could ratify or accede
in respect of them also, leaving it to the other Territories
to accept the Convention later if they so desired. In
the absence of such a clause,the United Kingdom
Government would be precluded from accepting the
Convootion both on its own behalf and on behalf of
any of its dependent Territories, until all its dependent
Territories were ready and willing to apply it. The
effect of omitting article 44 would thus be to prevent
even those Territories which wanted to do so from
enjoying the benefits of the Convention.
57. Mr. ADESALU (Nigeria), supported by
Mr. MUKUNA KABONGO (Zaire) and Mr. JACHEK
(Czechoslovakia), agreed with the representative of
the USSR that the proposed article 44 was a relic of
colonialism and should be deleted entirely.
58. Mr. RAJU (India) said that the draft article was
superfluous and would be inconsistent 'WIith the Charter
and with the Declaration on the Granting of Indepen-

dence to Colonial Countries and Peoples. The Com
mittee's aim was to formulate general rules for the appli
cation of the Convention. If article 44 was to be retained
at all, he proposed the following. formulation: "This
Convention is binding. on each Party in respect of its
entire Territory."
59. Mr. KUMI (Ghana) said that he understood the
concern of the United Kingdom representative and
the reasons which prevented him from accepting the
deletion of the territorial application clause.. However
he appealed to him not to insist on its reteooon.

60. Mr. MAKAREVITCH (Ukrainian Soviet Social
ist Republic) said that bis delegation, too, felt that
article 44 shooldbe deleted, for, as a matter of prin
ciple, it supported all peoples who were struggling
for their liberation. Article 44 was contrary to the
Declaration on the Granting of Independence to Colo
nial Countries and Peoples and similar resolutions.
61. Mr. CATHALA (France) said that although his
delegation did not wish to go against earlier resolutions,
it felt that, in view of the earlier decision to postpone
a final consideration of article 31, the same should
perhaps be done with respect to article .44, as there
might be a connexion between 'the two. If it proved
necessary to retain article 44, his delegation would
prefer alternative A and would Iike the words "for
whose international relations it is responsible" ID para
graph 1 to be replaced by "whose international rela
tions it is competeot to stipulate".

62. Mr. BYKOV (Union of Soviet Socialist. Re
publics) said that the general opinion seemed to. be in
favour of deleting the article for the reasons of principle
he had mentioned. The issue was not a technical one,
and had no connexion with article 31. The time of
colonialism was long past. The article in question was
colonial and should not be retained in any form. The
Convention most recently adopted by the General As
sembly, on the Prevention and Punishment of Crimes
against 'Internationaily Protected Persons, including
Diplomatic Agents, contained 1110 such article.

63. TIre CHAIRMAN said that there were two alter
native courses of action-i-either postpone the discus
sion because of the connexion between articles 31 and
44, as proposed by the representative of France, or
vote on the substance of article 44.

64. Mr. KUMI (Ghana) said that there seemed to
be a general consensus in favour of deleting article 44.
There was no need for a vote unless some delegation
objected to the deletion,

65. Mr. BUHL (Denmark) said that his delegation
considered article 44 to be a purely technioalarticle.
The abiHoty. to limit the territorial 'application of the
Convention would be important to certain States in
order not to delay their ratification of the Convention.
He would therefore prefer to see consideration of the
article deferred to a later meeting.
66. Mr. MAKAREVITCH (Ukrainian Soviet Social
ist Republic) supported the Ghanaian proposal that
article 44 should be put to the vote.
67. Mr. WYNDHAM (Australia) said that, m view
of the progress made by the Committee, there was no
need for an immediate decision on the matter. His
delegation would be in favour of deferring final con
sideration of the article to a later meeting, by which
time the Committee would have before it all the pr0
posals members might wish to make. A decision taken



Proposed additional article
84. Mr. HAMBURGER (Austria) said that his dele
gation had intended to suggest earlier !hat. a termi
nation clause to the effect that the application of the

Article 45
79. Mr. WATTLES (Executive Secretary of the Con
ference) said that in the view of the Secretariat the
article was unaecessary as the Secretary-General had
had some 29 years of e~perience of acting as d~positary
for international treaties. However, if the article was
retained it could not be put into final form until the
formal1ties under part III of the Convention had been
completed.
80. Mr. WYNDHAM (Australia) said that, since the
article defined the way in which the Secretary-General
should carry out his role as depositary and listed the
type of communications for which notification was nee
essary, it might prove to be restrictive. He therefore
agreed to its deletion.
81. Mr. DALTON (United States of America) said
that since article 45 did not give an exhaustive list
of the depositary functions normally mentioned in in
ternational agreements, his delegation could support
the proposal to delete the article.
82. Mr. STEEL (United Kingdom) said that his
delegation had no objection to the proposal, particularly
since the Vienna Convention on the Law of Treaties
~though that, of course, was not yet in force-i-con
tained a more exhaustive list of the duties of a depo
sitary, and there was no need to set out a less satisfac
tory enumerationia the present Convention.
83. The CHAIRMAN said that if he heard no ob
jection, he would take it that article 45 was to be
deleted.

It was ISO decided.
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before all the:proposals had :been considered might of the dependent Territories without consulting them
not prove to be the most constructive one. would be inconsistent with its obligations as laid down
68. Mr. TRUDEL (Canada) supported the proposal iI1l the Charter.
to postpone consideration of the matter. The desire of 77. With regard to the statement that as a. result of
certain States to find a solution to their problems was the adoption of General Assembly resolution 1514
the issue, not colonialism. (XV) the term "dependent Territories" was out ?f
69. Mr. BYKOV (Union of Soviet Socialist Re- date he pointed out that :that term had: been used ID
publics) said that there was no connexioo. between a mrtch more recent resolution, namely, resolution 2625
articles 31 and 44. The issue was whether to retain (XXV) embodying the Declaration on Friendly Rela-
a colonial article or delete it. The retention of article 44 tions which specifically stated that the territory of a
would be tantamount to the indireot legitimization of colony or other Non-Self-Governing Territory had, under
colonialism. His delegation supported the proposal that the Charter, a status separate and distinct from ~e
a vote should be taken on article 44. territory of the State administering it. That resolution

had been unanimously adopted, which meant that the
70. Mr. PETROV (Bulgaria) asked whether Ghana General Assembly as a whole had recognized the legi-
had made a formal proposal to put the matter to a vote timate existence of Non-Self-Governing Territories and
and requested information on the rules of procedure. the responsibility of the administering Po~rs to.wards
71. Mr. CATHALA (France) said that his delega- such Territories. It was beoause his delegation dId not
tion had been in favour of deleting article 31 and there- wish to force intemationai obligations upon dependent
foreaJso of deleting article 44. However, it had felt Territories that it had considered a provision such as
that, as ,a matter of courtesy, those delegations that that contained in article 44 highly desirable, and it very
wished to present alternative formulae should be given much regretted the vote which had just taken place.
an opportunity to do so. It would in any event be nee- 78. Mr. BYKOV (Union of Soviet Socialist Re-
cessary to put the article to the vote. publics) congratulated the <?om!Dittee on rejecting the
72. Mr. WYNDHAM (Australia) said that his dele- colonial clause and thus acting m accordance WIth the
gaeion agreed with that view. Since there was no great United Nations Charter and resolution 1514 (XV).
urgency to make a decision, the delegations which had The speedy granting of indep~dence to ~ol~al coun-
strong views on the matter could be given time for tries and peoples accorded WIth the basic interests of
consultation and the opportunity to present a new text peoples. It was no accident thar that clause no longer
to the Committee, which could then proceed to a vote. appeared in many recent inltemational agreements.
His delegation was in favour of suspending final con
sideration to allow time for. consultatioa asa matter
of courtesy.
73. The CHAIRMAN said that in accordance with
rule 25 of the rules of procedure the Committee would
now vote on the motion to adjourn the debate.

There were 11 votes in favour, 11 against. The m0

tion was not adopted.
74. The CHAIRMAN invited the Committee to vote
on the proposal to delete article 44.

The proposal was adopted by 16 votes to 4, with
9 abstentions.
75. Mr. STEEL (United Kingdom), explaining his
delegation's vote, said that the issue had not been colo
nialism but rather the procedure by which countries
might become parties to the Convention. The effect of
the vote would be that his own country and others
which had Territories for which they were internationally
responsible would not be able to ratify 'the Convention
until they had asked each such Territory whether or not
it wanted the Convention to apply to it and had obtained
the consent of all of them. That would delay by. a
substantial period their possible ratificetion of the
Convention.
76. With regard to the statement tbatarticle 44 was
contrary to General Assembly resolution 1514 (XV)
and the United Nations Charter, he read out the text
of Article 73 of the Charter which set out the duties
of Members of the United Nations which had or which
assumed responsibilities for the administration of Ter
ritories 'Whose peoples had not yet attained full self
government. The main theme throughout that Article
was .that countries which had international responsi
bility for Non-Self-Governing Territories must have
regard to the interests and wishes of the peoples of
those Territories and must foster self-government with
a view to eventual self-determination. His Government
considered that to force the Convention on peoples
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Convention would terminate if the number of parties
bound by it fell below five should be included in the
Convention. He asked the Secretariat to suggest ap
propriate wording.
85. Mr. WATTLES (Executive Secretary of the
Conference) suggested the following text: "This Con
vention shall cease to be in force if the number of
Contracting States should fall below five."
86. Mr. BYKOV (Union of Soviet Socialist Re
publics) said that the Committee should complete con
sideration of article 46 before turning to the matter
raised by the representative of Austria. His delegation
had serious doubts as to the advisability of the pro
posed addition, for, in discussions in connexion with

the Vienna Convention on the Law of Treaties, it had
been observed that although certainconventioos did
contain such a clall'Sle,such cases were very rare. That
was why the Vienna Convendon made no: provision
for them. If the number of States parties to the Con
vention dropped to five and those five still agreed to
continue to apply the Convention, there was no reason
to deprive them of the opportunity to do so. He asked
the representative of Austria not to press the matter.

87. The CHAIRMAN suggested that proposals in
relation to articles 31 and 46 should be submitted in
writing for consideration at the next meeting.

The meeting rose at 1.10 p.m.

2nd meeting
Wednesday, 29 May 1974, at 10.35 a.m,

Chairman: Mr. KAMPIS (Hungary).

A/CONF.63/C.2/SR.2

Election of Officers (co4cluded)

1. Mr. MUKUNA KABONGO (Zaire) nominated
Mr. Adesalu (Nigeria) for the office of Vice-Chairman.

Mr. Adesalu (Nigeria) was- elected Vice-Chairman.
2. Mrs. KOH (Singapore) nominated Mr. Raju
(India) for the office of Vice-Chairman.

3. Mr. BAJA (Philippines) and Mr. ADESALU
(Nigeria) supported the nomination.

Mr. Raju (India) was elected Vice-Chairman.

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4, A/CONF.63/C.2/L.l)
( continued)

Article 46
4. The CHAIRMAN recalled that, at the previous
meeting, the representative of Austria had suggested
that a termination clause should be inserted in the
Convention.

5. Mr. DALTON (United States of America) said
that his delegation had some hesitation with regard
to the idea embodied in the proposal. Normally no
provision was made for the termination of multilateral
treaties in the event that the number of parties to
such treaties dropped below a certain figure. The gen
eral rule which was codified in article 55 of the Vienna
Convention on the Law of Treaties! was that, unless
a treaty contained a specific provision to that effect,
termination did not follow automatically once the num-

1 See United Nations Conference on the Law of Treaties,
1968 and 1969, Official Records (United Nations publication,
Sales No. E.70.V.5), p. 289, document A/CONF.39/27.

ber of parties dropped below the minimum necessary
for the treaty's entry into force. His delegation saw
no reason why those States that wished to continue
to implement a convention should be prevented from
doing so merely because of the Iimited number of
parties to it. If the Austrian suggestion was adopted,
such States wol.l1d have to readopt the convention, and
there seemed little point in that.

6. Mr. HAlV1BURGER (Austria) said that, in view
of the general feeling in the Committee" he would not
press the matter.

7. The CHAIRMAN said that if he heard no objec
tion, he would take it that article 46 was adopted un
changed.

It was so decided.

Article 31 (continued)

8. Mr. TRUDEL (Canada), introducing his delega
tion's amendment (A/CONF.63/C.2/L.l), said that
it was intended for countries like his own in which
different systems of law were applicable in relation to
prescription in the •international sale of goods. The
proposed text had been patterned closely on similar
clauses in existing conventions and therefore should
not raise too many difficulties. However, as certain
other delegations would like to see certain nuances
in the draft, he suggested that the discussion of it
should be postponed.

9. The CHAIRMAN said that in the absence of any
objections, he would declare the discussion postponed
to the following morning.

It was- so decided.

The meeting rose at 10.50 a.m.
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3rd meeting
Thursday, 30 May 1974, at 10.45 a.m,

Chairman: Mr. KAMPIS (Hungary).
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A/CONF.63/C.2/SR.3

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale
of Goods (A/CONF.63/4,A/CONF.63/C.2/L.l)
( continued)

Article 31 (continued)

1. The CHAIRMAN invited the Committee to re
sume consideration of the amendment (A/CONF.63/
C.2/L.l) proposed by Canada to article 31 of the
draft Convention.

2. Mr. lRUDEL (Canada) said that consultations
on the text of the proposed amendment had revealed
a need for more research and further exchanges of
views. He was confident that an improved text would
emerge, but meanwhile he must regretfully propose
the adjournment of discussion of the draft amendment.
3. The CHAIRMAN suggested that the meeting
should be adjourned.

It was so decided.

The meeting rose at 10.50 a.m,

4th meeting
Friday, 7 June 1974, at 3.25 p.m.

Chairmani Mr. KAMPIS (Hungary). J"

A/CONF.63/C.2/SR.4

Consideration of the draft Convention on Prescrip
tion (Limitation) in the International Sale of
Goods (A/CONF.63/4, A/CONF.63/C.2/L.l,
L.2,L.3,* L.4, L.70) (concluded)

Article 31 (concluded)

1. Mr. DALTON (United States of America). in
reply to a question from the Secretary of the Com
mittee, said that his delegation's amendment (A/
CONF.63/C.2/L.3) should constitute a separate ar
ticle from article 31.
2. Mr. TRUDEL (Canada), introducing his delega
tion's amendment (A/CONF.63/C.2/L.2), which had
been drafted following consultations and which super
seded the amendment contained in document A/
CONF.63/C.2/L.l, said that under the Canadian
Constitution, which conferred upon the provinces ex
clusive power to legislate in private and commercial
matters, the federal Parliament could not pass laws
directly on such matters as prescription. However, only
Canada as a sovereign State had access to international
forums and could participate in international treaties.
Canada wanted a uniform law on the subject and did
not wish to have any special privilege. That was why
it had not supported article 31 as originally drafted.
3. Under the amendment proposed by his delegation,
the Convention would apply in the case of Canada, as
in the case of other countries, in all parts of its territory
where the competent legislative authority had given the
Convention the force of law. The disadvantages of the
proposal were minimal, for, as international trade gen
erally consisted of a series of repeated actions, it could
be assumed that the businessmen involved would know
the addresses of the persons in another country with

*PreviousIy issued as document A/CONF.63/C.l/L.134, and
reclassified by document A/CONF.63/C.21L.3/Corr.1.

whom they were dealing. In the case of Canada, they
would be able to tell. whether or not the Convention
applied to those persons simply by referring to the
Canadian declaration, which would specify what prov
inces had passed their own laws to apply to the uniform
law. It would be no more complicated than verifying
whether a particular unitary State had signed the Con
vention. Article 31 was the only way by which Canada
would be able to adhere to the Convention.
4. Although the amendment was closely patterned on
similar provisions in earlier conventions, two changes
had been introduced. One was the addition of the
third paragraph, the purpose of which was to clarify
the situation that would apply in the case of States
under whose Constitution the central Government had
power to legislate on all matters. The purpose of the
second change was to make it clear that the different
systems of law applicable in the various territorial
units must be based on the Constitution of the federal
State.
5. Mr. HARTNELL (Australia) said that his dele
gation was sympathetic towards the problem faced by
Canada and similar States and would certainly like
Canada to be able to ratify international conventions
generally. However,his delegation would withdraw its
subamendment (A/CONF.63/C.2/LA) to the Cana
dian amendment, for it felt that at the present stage
it should vote against any form of federal clause.
6. Mr. KOPAC (Czechoslovakia) said that the scope
of the Canadian amendment was now much broader.
It made no mention of federal States and, in effect,
constituted a colonial clause rather than a federal one,
thus raising a problem which had already been resolved.
7. Mr. STEEL (United Kingdom) said that he re
garded the statement just made as an erroneous con
ception of the problem. Alternative B of the original
draft article 44 which had been deleted could be
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described as a colonial application clause, since it re
ferred to non-metropolitan territories. Article 31, on the
other hand, dealt with parts of metropolitan territories
and related, for instance, to the situation in the United
Kingdom where there were two different systems of
law and where, for example, Scottish law on prescrip
tion differed from English law. Scotland could hardly
be described as a non-metropolitan territory. The case
in federal States was even stronger. The United Na
tions Commission on International Trade Law had
recognized that there was a difference" for it had
drafted two separate articles on that subject for in
corporation in the draft Convention, one of which
-article 44-the Committee had already considered.
The Committee was therefore dealing with the present
matter for the first time and was not reverting to a
question which had already been disposed of.

8. Mr. BYKOV (Union of Soviet Socialist Repub
lics), referring to the statement by the United Kingdom
representative that the colonial clause had been settled
once and for all and that the Committee should not
revert to it, said that the question raised by the repre
sentative of Czechoslovakia with respect to article 31
was quite understandable, as the amendment proposed
by the representative of Canada was very ambiguous.

9. When the Committee had discussed the original
version of article 31, which was clearly intended for fed
eral States, serious doubts had been expressed about the
advisability of including such an article in the Conven
tion, and it had been stated that to do so would not
facilitate the application of the Convention. >It had also
been said that such an article would create an unequal
situation between various parties by giving a privileged
position to federal as compared with unitary States.

10. He agreed with the representative of Czechoslo
vakia that the article as now formulated was broader
in scope than the former federal clause" for it referred,
not to units of federal States, but to territorial units.
Pointing out that the Vienna Convention on the Law
of Treaties! stipulated in article 29 that international
treaties were applicable to the entire territory of Con
tracting Parties, he stressed that article 31 would not
be in line with that provision. Furthermore, it was na
tural that States which adhered to the Convention on
prescription should take certain legislative, administra
tive or other measures to ensure that it was applied
throughout their territory.

11. In the view of his delegation, article 31 would
create more problems than it would solve. The Com
mittee had spent several weeks considering uniform
rules for sellers and buyers in international sales; yet,
if an article such as that proposed by the representative
of Canada was included in the Convention, the Com
mittee would now be departing from uniform norms.
That" in turn, would create complete uncertainty for
businessmen, who would then have to know not only
whether a State was a Contracting Party but also
which regions, provinces or districts of that State were
applying the Convention. His delegation therefore had
grave doubts about the advisability of including ar
ticle 31 in the form proposed by Canada.
12. Mr. MUSEUX (France) said that although ar
ticle 31 was not necessary as far as his own delegation

1 See United Nations Conference on the Law of Treaties,
1968 and 1969, Official Records (United Nations publication,

Sales No. E.70.V.5), p. 289, document A/CONF.39/27.

was concerned, it recognized that it might be for
others. Hence, in a spirit of co-operation it would
support the Canadian amendment, on the understanding
that adoption of the amendment would make it easier
for federal States to become parties to the Convention.
13. Mr. STEEL (United Kingdom) said that he did
not think the Soviet Union representative had provided
a satisfactory answer to the case put forward for ar
ticle 31 by the representative of Canada. The article
was not one which his own delegation regarded as
Vital; however, it seemed that the Soviet attitude was
a bit inflexible and not sufficiently sympathetic to
those countries which had real problems in dealing
with the matter.
14. He pointed out that he had not said that the
proposal contained in former draft article 44 had
been disposed of for all time" but merely that it had
been disposed of for the purposes of the Convention.
15. While the Soviet representative had rightly drawn
attention to the article of the Vienna Convention on
the Law of Treaties which stated that a treaty was
binding on a State in respect of its entire territory, he
had omitted to mention the rest of the article con
taining the qualifying provision that that was the case
unless a different intention was apparent from the
treaty or was otherwise established. That point was
therefore less convincing than had initially appeared.
16. Mr. YUSHITA (Japan) said that he shared the
views expressed by the representative of France and
would support the Canadian amendment. However, he
felt that the expression "in relation to this Convention"
in paragraph 1 was not quite clear. It might be better
to insert the words "the matters dealt with in" before
the words "this Convention". Secondly, if and when
the Canadian proposal was accepted, it would have
to be determined when amendments to declarations of
States would come into effect. That could be discussed
in connexion with article 38. Logically, amendments
which added territorial units to which the Convention
applied should be treated as cases of accession-in
other words, in accordance with article 42" paragraph 2.
On the other hand, if an amendment contained a re
duction of the number of territorial units to which the
Convention applied, it should be treated as a denun
ciation-in other words, in accordance with article 43,
paragraph 2.
17. Mr. JEMIYO (Nigeria) said that under the
Nigerian federal Constitution prescription fell within
the competence of the individual States. He would
therefore support the Canadian amendment.
18. Mr. NANOWSKiI (Poland) said that although
his delegation was sympathetic to the Canadian amend
ment for the reasons given by the representative of
France, the fact remained that the main purpose of the
Convention was to achieve uniformity. Consequently
his delegation found the arguments advanced by the
representative of the Soviet Union more convincing
and would vote against the Canadian amendment.
19. Mr. JENARD (Belgium) said that his delegation
would support the Canadian amendment.
20. Mr. RAm (India) said that the Canadian amend
ment was not acceptable" since it might lead to inter
vention in the internal affairs of States and to the
interpretation of a State's constitutional provisions by
third parties. If delegations so wished, the amendment
could be replaced by a formula analagous to the federal
clause (article 10) in the Protocol to the International
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Covenant on Civil and Political Rights (General
Assembly resolution 2200A (XXI), annex), namely,
"the provisions of the present Convention shall extend
to all parts of federal States without any. limitations or
exceptions" .
21. Mrs. JUHASZ (Hungary) agreed with the rep
resentatives of Czechoslovakia, the Soviet Union,
Poland and [ndia that the Canadian amendment would
create uncertainties and might be tantamount to a
reconsideration of article 44. Her delegation would not
be able to support it.

22. Mr. WAGNER (German Democratic Republic)
said that he understood the problem encountered by
federal States in applying international Conventions.
However, those problems were internal affairs of such
States" and they should settle them accordingly. His
delegation therefore supported the views expressed by
the representatives of the Soviet Union, Czechoslovakia,
Poland, India and Hungary.
23. Mr. CHAFIK (Egypt) said that although the
federal clause was not important to his own delegation,
it would in a spirit of international co-operation support
the Canadian amendment, which seemed to provide a
good solution to the problem.
24. Mr. HAMBURGER (Austria) said that while
the problem of application of the Convention did not
apply to Austria, even though it was a federal State,
it was none the less sympathetic to the problems of
other such States. It would support the Canadian
amendment, provided that it applied only to countries
whose constitutions made application of the Conven
tion problematical. The opening phrase of paragraph 1
should be "If a federal or non-unitary Contracting
State". With reference to article 31 as drafted by
UNOTRAL (A/CONF.63/4), his delegation could
accept paragraphs (a) and (b) but not paragraph (c).
25. Mr. KffiIS (Byelorussian Soviet Socialist Re
public) said that, while his delegation fully appreciated
the situation in which Canada found itself as a result
of its internal structure, it was also fully aware that
the aim of the Conference was to unify international
law on prescription. Furthermore, the Convention was
intended to apply to all territory units of an individual
State. Consequently, his delegation associated itself
with those which were opposed to the Canadian
amendment.

26. Mr. DALTON (United States of America) said
that his own country, although a federal State, would
have no difficulty in applying the Convention. He was,
however, sympathetic to the problem raised by the
representatives of Canada and Nigeria, where com
petence in respect of international treaties lay with
individual units of the State. Since his country would
regret not being able to be in a treaty relationship with
its neighbour and with the friendly State of Nigeria, he
would vote for the Canadian amendment.
27. Mr. SPEEKENBRINK (Netherlands) felt that
the Canadian amendment represented a legitimate in
terest of a particular group of States. Accordingly, his
delegation, subscribing to the spirit of international
co-operation for which the representatives of France
and Egypt had appealed" supported the Canadian
amendment.
28. Mr. VON HOESSLE (Federal Republic of Ger
many) said that his delegation supported the Canadian
amendment.

29. Mr. TRUDEL (Canada) pointed out that if a
federal clause of the kind his delegation was proposing
was not approved, States like his own would be unable
to contribute to the uniformity the Conference so clearly
desired by acceding to the Convention. .
30. Mr. HAMBURGER (Austria) recalled that his
delegation had orally proposed a subamendment to the
Canadian amendment, under which the first sentence
of the new article 31 would begin: "If a federal or
non-unitary Contracting State...".
31. Mr. TRUDEL (Canada) said that the Austrian
subamendment might be unduly restrictive, for the
problem raised in his own amendment affected coun
tries other than Canada.
32. Mr. AL-QAYSI (Iraq) asked how the Austrian
subamendment could be applied in the case of the
United Kingdom, which was a unitary State but had
two different legal systems.

33. Mr. HAMBURGER (Austria) suggested that
the problem of States like the United Kingdom might
be covered by the proposed article 31 bis.

34. Mr. STEEL (United Kingdom) was of the
opinion that the proposed article 31 bis dealt with a
different problem and did not help the United Kingdom
on the point dealt with by article 31. While the United
Kingdom might arguably be included among the "non
unitary" States mentioned in the Austrian subamend
ment, such a description would not really be apt. The
subamendment would put his delegation in some
embarrassment and he therefore appealed to the Aus
trian delegation not to press it.

35. Mr. MUSEUX (France) considered that the
Austrian subamendment had been put forward because
Austria would not wish to make the declaration of the
type permitted under the proposed article 31. Pointing
out that allowance for such an eventuality had been
made in paragraph 3 of the Canadian amendment, he
asked the representative of Austria to withdraw his
proposal.

36. Mr. HAMBURGER (Austria) withdrew his pro
posal.

37. Mr. BURGUCHEV (Union of Soviet Socialist
Republics) said he fully understood the United King
dom's position with regard to the Austrian proposal,
since problems under article 31 would arise for other
than federal States. None the Iess, as his delegation
had already emphasized, such problems should be
settled in accordance with internal legislation, the main
goal in elaborating the Convention being the accession
to it of all States on an equal footing. Acceptance of
the Canadian proposal would complicate the situation
rather than assist in achieving uniformity, and his dele
gation therefore understandably maintained its reser
vations concerning that proposal.

38. The CHAIRMAN invited the Committee to vote
on the amendment submitted by Canada in document
A/OONF.63/C.2/L.2.

The Canadian amendment (A/CONF.63/C.2/L.2)
was adopted by 15 votes to 11, with 2 abstentions.
39. The CHAIRMAN recalled that the representa
tive of Japan had raised two points with regard to the
Canadian amendment. If he heard no objection, he
would take it that the Committee agreed to refer to
the Drafting Committee the Japanese proposal to. add
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the words "the matter dealt with in" after the words
"in relation to" in the first paragraph of document
A/CONF.63/C.2/L.2.

It was so decided.
'40. Mr. AL-QAYSI (Iraq) said that the point raised

by the representative of Japan concerning the entry
into force of declarations under the Canadian amend
ment seemed to be a matter of substance rather than
of drafting and should therefore be discussed by the
Second Committee.
41. Mr. YUSHITA (Japan) explained that his par
ticular concern had been with the timing of the entry
into force of amendments to declarations made under
the Canadian version of article 31. His delegation con
sidered that original declarations under that article
should enter into force for the States concerned at the
same time as the Convention but the question remained
as to when amendments to such declarations should
enter into force, since amendments to such declarations
could be made at any time.
42. Mr. STEEL (United Kingdom), supported by
Mr. CHAFIK (Egypt)" agreed that the point raised
by the representative of Iraq was valid, but proposed
that the matter should none the less be referred to the
Drafting Committee in order to save time.
43. The CHAIRMAN said that, if he heard no
objection, he would take it that the Committee agreed
to refer the question of the entry into force of amend
ments to declarations under article 31 to the Drafting
Committee.

It was so decided.

Article 31 bis
44. Mr. DALTON (United States of America) said
that, while the proposal his delegation was making in
document A/CONF.63/C.2/L.3 might seem self
evident, he felt that the inclusion of such a clause, as
in other conventions on similar subjects, would be of
use. Since the amendment referred to the conflict of
laws" a problem different from that covered in the new
article 31, he proposed that it should be referred to
the Drafting Committee for inclusion as a separate
article.
45. Mr. AL-QAYSI (Iraq) said that the words "in
relation to that matter" in the United States proposal
were redundant. In his opinion, the amendment really
sought to deal with the. problem of the existence of
two or more legal rather than territorial units within
a State, in which case the article would require ex
tensive redrafting.
46. Mr. HARTNELL (Australia) said his delegation
was willing to leave the question of whether the United
States proposal should be incorporated in article 31
or appear as a separate article to the Drafting Com
mittee. He was mainly concerned with how a court
would decide which was the "appropriate" unit in
cases involving the law of another State; would it, for
example, be necessary for a foreign court to hear
evidence from a United States lawyer in order to de
termine which territorial unit of the United States was
competent in cases where questions of the conflict of
United States laws arose?
47. Mr. DALTON (United States of America) sug
gested that the foreign court would consider the con
stitutional system of the other State to see what was
its system of law and would then look at the general

rules governing conflict of laws in order to decide
which laws were most pertinent to the transaction
concerned.
48. Mr. HARTNELL (Australia) construed that re
ply to mean that a foreign court would in fact need
to hear a lawyer from the other State,a procedure
which would involve great expense.
49. Mr. MUSEUX (France) agreed that the United
States proposal should be the subject of a separate
article. As to the substance of the proposal, he largely
agreed with the representative of Australia and pro
posed that the term "unit appropriate" should be re
placed by the term "unit concerned".
50. Mr. DALTON (United States of America) pro
posed that, in order to avoid repetition of the word
"concerned", the phrase used should be "unit indi
cated".
51. Mr. MUSEUX (France) said that he could
accept the proposal just made by the United States
representative on the understanding that the reference
was in fact to the unit concerned.
52. Mr. AL-QAYSI (Iraq) said that, while he did
not wish to undermine the substance of the United
States amendment, it might be more appropriate for
it to read:

"Where in this Convention reference is made. to
the law of a State in which different systems of law
apply, such reference shall be construed to mean
the law as determined by the legal system of the
State concerned."

That would cover both federal and unitary States with
two or more different legal systems.
53. Mr. HARTNELL (Australia) said that, although
the version proposed by the representative of Iraq was
clearer the problem of the determining role of the
"legal 'system of the State concerned" still remained.
Thus, under Australian law" it would continue to be
necessary for a court to hear testimony from an expert
on the legal system of the other State in order to know
which of its legal units was competent in a matter. It
might be best, therefore, if the Convention contained
no article of the type proposed by the United States
and if each State relied on its own rules governing con
flict of laws when such questions arose.
54. Mr. STEEL (United Kingdom) agreed that the
problem of the need for expert testimony was a real
one, but he felt that the conflict of laws and therefore
the possible need for expert evidence could not be
avoided in international trade: The United States pro
posal gave useful guidance in that difficult field and
should be retained, subject to refinement by the Draft
ing Committee.
55. Mr. HARTNELL (Australia) agreed with the
United Kingdom representative that the problem at
issue was that of the conflict of laws. However, his
own view was that such conflicts should be solved
according to the law of the State in which a suit was
brought, whereas the United Kingdom representative
was saying that the applicable legislation should be
that of the State connected with the contract, a pro
posal which would inevitably lead to additional ex
pense.
56. Mr. HAMBURGER (Austria) felt that the
phrase "shall be construed" was unduly restrictive,
since it was likely to preclude a court from applying
the normal procedures of conflict of laws and might



Article 38
71. Mr. STEEL (United Kingdom) withdrew the
amendment (A/CONF.63/C.1/L.70), which bad been
proposed by his delegation, as IiJt was no longer ap
plicable.
72. Mr. WA1TLES (Executive Secretary of the Con
ference) pointed out that the declarations provided for
in articles 34 and 35 of the draft Convention had to
be made at the time of deposit of the instrument of
ratificatiom or accession and must therefore be pre
sumed to take effecr at the same time. It would cause
confusion if article 38 specified that they took. effect
some months later, end he therefore suggested that the
reference 11:0 articles 33 to 35 should be deleted.
73. Mr. YUSHITA (Japan) observed that para
graph 2 of article 38 dealt with the withdrawal of de
clarations. He did not therefore think that the refer
ence to "articles 33 10 35" should be deleted from
paragraph 2.
74. Mr. STEEL (United Kingdom) said that para
graph 1 of the article was concerned with two different
matters: where declarations were to be addressed, and
when they should take effect. The article should be
redrafted to make that point clear. While he could offer
various suggestions which would have that effect, they
did not include deletion of the reference 11:0 articles 33
and 34.
75. Mr. BYKOV (Union of Soviet Socialist Re
publics) said that the necessary drafting changes could
best be made by the Drafting Committee.
76. Mr. MUSEUX (France) agreed and pointed out
in that connexion that the Canadian amendment (A/
CONF.63/C.2/L.2) which the Committee had just
adopted also dealt with the notification of declarations
to the Secretary-General and should therefore be men
tioned in article 38.
77. The CHAIRMAN suggested that the text of the
article, together with the draft amendments suggested
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thus p~tbUsin.essnlen .to the trou~le of obtaining ex- 6~. Mr. :~~QAYSI (Iraq) pointed out that a two-
pert WItnesses to testify concermng the law of the thirds majority would be needed 10 reverse a decision
"unit appropriate". If the expert witness turned out of the Committee,
to be wrong, or his views were not upheld by the 67 M MUSEUX (F ) red that th t id
court, much time and expense would have been wasted be' r. bl if Cl". -.. ra.ru:::...l rep 1 • f a wou.. . no pro em : »~ll!""", agreea on a satis actory com-
57. Mr. AL-9AYSI. (Iraq~ pomted out, by way of promise regarding a definition of international sale of
example, that It was .• impossible for a person to have goods
a domicile in "the United States"; it must be in one '. .
particular state of the United States. The purpose of 68. Mr. HAMBURGER (Austria), supported by
the amendment in such cases was to make it clear Mr. NA;NOWSKI (Poland) and ~r. ~TNELL
th~t the law to be applied wa~ the lex fori. Having (Australia), suggested that the article might be !eft
said th~t, he share? the Austrahan r~presentative's ap- unchan~ed and merely passed to the plenary session
prehenslOns. that, m fact. expert evidence was likely for review.
to bereqUlred. 69. Mr. YUSHITA (Japan) said that he supported
5'8. Mr. YUSHITA (Japan) said that as he saw it that suggestion. If it should prove impossible in the
the United States proposal. was meant to state th~ plenary session to reach a compromise OIl the definition
obvious and he wondered if it related to the sub- of the intemational sale of goods in article 2, the
stantive problem of the conflict of laws. plenary ~ould tJ:en tu~ to specific consideration of
59. Mr. BYKOV (Union of Soviet Socialist Re- d~aft 81rt1cl~ 37 In .the light of that f~ure. In ~eral,
publics) considered that the United States proposal hIS delegation COhs~der~ that the article was desirable
might create problems rather than solve them. It ref- for the sake of uniformity, though be ~ould be pre-
erred to "the legal system of the State concerned" pared to accept any reasonable compromise,
but in the Soviet Union, for example, there was only 70. The CHAIRMAN suggested that article 37
one legal system whereas there were many different should not be put to the vote. The article would be
State legislatures, and that might cause problems which maintained irn the form in which it was presented in
the proposed amendment would do nothing to solve. the draft Convention, it being understood that it could
He was therefore sceptical regarding the value of the be reconsidered in the plenary session.
draft a.mendment but. would not object to it if other It was so decided.
delegations felt that It served a useful purpose.

6~. Th? CHAIRMAN inquired whether the Com
mittee WIshed to vote on the United States draft amend
ment to article 31 bis.
61. Mr. CHAFIK (Egypt) said that he assumed the
vote would be on the question whether an amendment
of the kind proposed was needed in principle, and not
on the text as submitted. [f the principle was accepted.
the United States proposal would then presumably be
sent to the Drafting Committee.

62. Mr. DALTON (United States of America) said
that that was his understanding.

63. The CHAIRMAN put to the vote the United
St~tes amen~ment (A/CONF.63/C.2/L.3) relative to
article 31 bis of the draft Convention.

The amendment was adopted by 10 votes to 3 with
11 abstentions. '

64. Tbe CHAIRMAN said that the draft amendment
would be sent to the Drafting Committee together with
an indication of the views expressed and proposals
made by delegatioas.

Article 37

6?: :!'1r. ~SEUX (France) observed that the pro
':18lon m artlc~e 37 was. not usually found in intema
tiona!- conventions. It might, of course, prove to be of
~se. if. States,. when applying the Convention, made
limitations which resul;ted in non-uniform application,
and he was therefore m favour, at least in theory of
inserting theartiole. However, the Committee sh~uld
bear in mind the work of the First Committee which
~as ba~g difficulty in agreeing on a definition of
international sales that was satisfactory to and accepted
by all delegations. He suggested that while that uncer
tainty prevailed, article 37 should not be included in
the Convention. If la saeisfaotory solution was found
to the problem of defining international sales the
artJicle could always be reinstated. '
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The meeting rose at 5.55 p.m,

by the representative of the United Kingdom, should did not think should be referred to the Drafting Com-
be referred to the Drafting Commi,tJtee. mdttee.

It was so decided. 80. Mr. DALTON (United States of America), sup
ported by Mrs. JUHASZ (Hungary), expressed support
for a six-month period.
81. The CHAIRMAN invited the Committee to vote
on the Japanese proposal that the period time specified
in paragraphs 1 and 2 of article 38 should be six months.

The proposal was adopted by 23 votes to none, with
2 abstentions.

78. Mr. YUSHITA (Japan) said that the period of
three months suggested in the draft article seemed too
short, especially in the case of the withdrawal of a
declaration. He had no decided views on the time-limit
but felt that six months would be more practical.

79. Mr. NANOWSKI (Poland) said that la decision
on the time-limit was a substantive matter which he
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Comparative table of the numbering of the articles of the Conven-
tion on the Limitation Period in the International Sale of Goods
and of the draft .artfeles considered by the Conference

Numberof
article in Relevant

Convention Number of paragraphs
on the article in draft Relevant in the report

Limitation provisions paragraphs of the
Period in the approved by the Numberoj in the report Second Plenary
International Drafting article in of the First Committee meeting
Sale of Goods Committee UNCITRAL Committee (AI at which
(AICONF.63/ (AICONF.63/ draft provisions (AICONF.6319 CONF.631 article

15) 7) (AICONF.6314) and Add.I-8) 12) discussed

1 1 1 8-15 6th

2 2 2 16-22 6th

3 3 3 23-28 7th

4 4 4 29-33 7th

5 5 5 34-38 7th

6 6 6 39-43 7th

7 7 7 44-48 7th

8 8 8 49-54 7th

9 9(1) 9(1) 55-60 7th

9(2)(a) 9(3) second 55-60
sentence

9(2)(b) 13(3) 86-91
10 10(1) 9(3) first 55-60 7th

sentence
10(2) 10(1)(2) 66-72
10(3) 9(2) 61-65

11 11 10(3) 66-72 7th,8th

12 12 11 73-77 8th

13 13 12(1) 81-85 8th

14 14 13(1) (2) 86-91 8th

15 15 14 92-96 8th

16 16 12(2) 81-85 8th

17 17 15 97-101 8th

18 16 102-106 8th

18 19 17 107-111 9th
19 20 18 112-117 9th

20 21 19 118-122 9th

21 22 20 123-127 9th

22 23 21 128-133 9th

23 24 22 134-140 9th
24 25 23 144-147 9th

25 26 24 149-154 9th

26 27 25 155-158 9th

27 28 26 159-162 9th

28 29 27 163-167 9th

29 30 28 168-172 9th

30 31 29 173-178 9th

30 11-13

31 32 31 14-19 9th

32 33 20-23 9th,10th

33 34 32 24-26 10th
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Numberoj
article in Relevant

Convention Number of paragraphs
on the article in draft Relevant in the report

Limitation provisions paragraphs of the
Period in the approved by the Number of in the report Second PlenaryInternational article in draft article in of the First Committee meetingSale of Goods Committee UNCITRAL Committee (AI at which(AICONF.631 (AICONF.63/ draft provisions (AICONF.6319 CONF.631 article15) 7) (A/CONF.6314) and Add.I-8) 12) discussed

34 35 33 182-185 10th
35 36 34 190-193 10th
36 37 35 194-198 10th
37 38 36 202-205 10th
38 10th
39 39 37 27-29 10th
40 40 38 30-36 10th
41 41 39 37-39 10th
42 42 40 40-42 10th
43 43 41 43-45 10th
44 44 42 46-48 10th
45 45 43 49-51 10th

44 52-54
45 55-57

46 46 46 58-60 10th


