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I. INTRODUCTION

1. The Working Group on Time-Limits and Limitations (Prescription} in the
international sale of goods met in Geneva from 18 to 22 August 1969. The report
of the Working Group on this meeting appears in document A/CN.9/30 (hereinafter
referred to as Repori). '

2. This Report contains a number of recomménd&tions to the_Commission and also
summarizes preliminery discussion of several questions on which the Working Group
recommended furthef study. 4

3. To facilitate the Commission's consideration of the Report, this note will
invite attention to those récommendations of the Working Group {hat appear to

be ready for action by the Commission. This note will then discuss elternative
procedures for carrying out the further studies recommended by the Working Group,
and also procedures for implementing the Working‘Group’s recommendations concerning
the programme for completicn of the work. To facilitete referencsz to the Report
of the Working Group, this note will follow the order of presentation and the
headings exployed in the Report.

II. SCOPE OF THE CONVENTION

A. Definition of international sale of goods (Report 6-12)%

4. The Working Group reccmnended that the convention on prescription shculd
contain the same definition of scope as & convention on the substantive law on
sales (Report 11 (i)). ‘The Commission probably will wish to consider whether
to approve this recommendation.

54 The Report also recommended that the Working Group on Sales and UNCITRAL
give priority attention to the definition of international sale of goods. The
Working Group on Sales, at the meeting in January 1970, gave attention to this
question and its report (A/CN.9/35, herein referred to as the Sales Report) set
forth its recommendations at paragraphs 30-kli. (If the Commission follows the
order suggested in the provisional agenda, it will have acted on the
recommendations in the Sales Report before reaching the present agenda item. Thus,

the Commission may have decided whether to accept the definition proposed by the

*¥ Numbers refer-to‘paragraphé of- the Report."
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Working Group on Sales and, if not, what steps should be taken for revision
of that definition.)

B. Types of_ transactions and cleims (Report 13-16) -

6. The Wbrklﬂg Group s recommendation on the scope of the Convertion awaeaws

in the Report at 13. The beslc soope of the Conventlon af ects Vﬂc1ou saosidiary
questions of apnroach and orafting, therefore the Commission may wiJn to consi ider
whether, in prlnciple, it aoproves this recommendation. (The Comm1951on presumably
will find it appropriate to defer subsidiary draft‘ng questions, mewfioned in '

the Report, untii after the further study which tbe Woruing Group prooo 58S .

Procedures for this further study will be considered in thlS note at PETnE. 29
to 3k.)

'III.Y‘ C"M&E‘“I"EMENT OF TI:E ’DER" oD OF PRESCR TTON

A. The basic test governing the commencement- of the period (Report 17-28)

.

T. The Working Group was unable to reach a decision on this question. Opinions
were divided among three alternative approaches (__EEIN 20-21); the Group
concluded that further study was required (Regort 28).

8. The underlying problems are technical and complex; succe ssful resolution of
the problen probably calls for tae 1 evning of various alternative approeches in
the setiing of a subste Atial number of conorete cases. Since it is difficult

to do suca technical work in the course of a sess1on of the Commission, the
Commission mey wish to direct its attention primarily to procedures for further
study ¢f tuis and similar qpestions, as *ecommended by the Wo*klng Group

(see paras. 29-34, infra), B

B. (Claims based on defects in delivered goods (Renort 29-38)

9. ThlS headlng presents an issue of policy, as’ contrasted with the more
technical problems of drafting posed by part A, §_E;a. On this issue, the

Working Group recommended an approach pointing to the date of delivery ‘rather than
‘the date when the defect is discovered or damege therefrom ensues (PeEort 32),
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closely related is the decision of & majority of the Group (Report 35) not to
make an exception for claims based on personel injury or property damage.

10. A cdecision on this question would be helpful in the consideration of other
issues tha®t have been postponed for further attention. Thus, the aprrcach
suggested by the Working Group in paragraphs 52 and 35 may militate against
shortening the statutory period and may support suggestions for suspension of the
period while legal action jis difficult or impossible (ef. Report 49-34, 63-66).
In addition, one representative suggested that the above approach recommended by
the Working Group led to0 the conclusion that the convention should not govern
claims within the field of "products 1iability" (Report 13, 36).

11. For these reasons, the Commission may wish to consider whether it can reach
a decision on the above issues presented by the Working Group's recomaendations
at paragraphs 32 aﬁd 35 of the Report. ‘

C. Effect of express guarantee (ggport 37-40)

12, The Working Group made a recommendation on this question that appears at
parsgraph 37. The Comnission may wish to consider whether it approves this
approach in principle. On the other hand, the Commission mey wish to defer

consideration of drafting questions such as those presented at paragraph 38.

D. Comrencenment of the vnrescrintive period where the contract is cancelled prior
To the nromi.ed date Yor performance (Report Ll-ul) '

13. The Working Group was unable to reach a final decision on this question and
recommeﬁded further study. The problem is of a technical character somewhat
like the cheoice of alternative theories for commencement of the prescriptive
period; the Commission may wish to defer consideration of this question until

after the further studies recommended by the Working Group (see infra at 29-34).

E. Effect of required notices to the other party on the commencement of the
period (Report 45-58)

14, The Working Group mede & recommendation on this question: Report 46, The
Commission may wish to consider whether it approves this recommendation in

principle, since this issue presents certain basic questions concerning the
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relationship between uniform rulés on prescription and on the substantive rules
on sales, cf. art. 49-1 of the Uniform law on Sales accompanying the 1964 Hague
Convention (ULIS). (The most difficult problem of reconciling the approach of
the two coriventions may have been removed if the Commission has accepted the

recormendation of the Working Group on Sales (Sales Report 51-52) that article 49

of ULIS be:delétéd.) ‘The Commission mey wish to:defer the Working Group's
suggestions for attention to certein drafting questions (Report L47-48) until efter
further study.

IV. 1ENGTH.OF THE PRESCRIPTIVE PERIOD

A. The number of years {Report 49-54)

15. The Working Group noted that nearly all delegates favoured a prescriptive
period within the range of three to five years, with opinion about equally
divided Dbatween theée two periods (Report 50). The Group discussed the conflicting
considerations bearing on a final choice, and referred the question to the
Commission (Report 51-54).

16. The Ccmimission may wish to consider first whether it has the information
necessary for a decision on this question. One representative stressed the need
for further information concerning commercial practices (BEEQEE 53). Thus, the
Commission may wish to consider whether groups affected by this propossadi have
had an-cpportunity to express their opinion as to which of the proposed
alternatives is more consistent with commercial practices. In the light of this
consideration, it might be useful for the Commission to ascertain whether there

is now & consensus &s to the proper length of the prescriptive period.

B. Calculation of time (Beport 55-59) B

17. The Working Group's recommendation concerning the initial day appears at
paragraphs 56-57, and the recommeﬁdation concerning holidays appears at 58-59.
The Commission may wish to consider whether it approves these recommendations
in principle. 4
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C. Applicability of prescriptive period to enforcement of claims established
by judgement (Report 60-62)

18. The Commission may wish to decide whether to approve in principle the
Working Group's recommendation that the convention should not apply to actions
to enforce judgements (Report 62). The preliminary view, expressed at the end
of paragraph 62, to exclude "documents on which immediate enforcement can be
obtained" presumably calls for further study so that the nature of such documents
can be defined with more precision; pending this Study, it might be preferable

to defer a decision by the Qommission. The preliminary suggestion to exclude
"settlements in court"” may call for further study to ascertain whether such
settlements may be subsumed under the above-mentioned recommendation with respect

to claims "established by judgement" and, if so, how the result can be mogt
clearly expressed.

V. SUSPENSION OR PROLONGATION OF THE PRESCRIPTIVE PERIOD

A, Impossibility to sue by reason of external circumstances (force majqug)
(Report 63-06)

19. The Commission may wish to consider the Working Group's recommendation as

to a general approach to this problem (Report 63). This recommendation, it will
be noted, concerns only the general cbjective of a provision dealing with the
effect of corditions preventing legal action; the Working Group "agreed that
further study would be necessary before it would be possible to draft an ecceptable
statutory provision on this problem" (Report 66). The Commission may, therefore,
wish to confine its consideration to the general objective proposed by the

Working Group, and defer action on details of drafting until after the above-
requested study and its consideration by a Working Group.

F. Fraud (Report 67-T79)

20. The Working Group recommended (Reggrt 68) that a claim that the seller knew
the goods were defective should not extend the period. The Commission might wish
to consider whether it approves this recommendation.
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21. " The Working Group &lso: récommended tentative statutory language on the
problem of concealment by a debtor of his idéhtity, capacity or address
(§gg§g§h70). The Commission might wish to consider whether to approve this
approachvin principle. : i

C. - Other possible bases for suspension (Report 71); D. Proceedings that fail
to. reach decision on the merits (Report 72-73)

22, - The Commission might consider whether it is in a position to decide the
‘matters discussed briefly under these two headings. If not, these problems could

be taken up after the opportunity for further study (ngort 73) and & more
definitive recommendation.by a Working Group.

VI. INTERRUPTION OF THE PERIOD

A.  Acknowledgement of the debt (Report T4-81)

25. The Commission may wish to consider whether to approve the Working Group's
recommendation (Report 74) on the general approach that should be followsd with
respect Lo the effect of an ackncwledgement of the debt.
2h. A mejority of the Working Group recommended (Report 77) that only
acknowledgements'in writing should be effective. The Commission may wish to
édnSidér whether it is in a position now to act on this recommendation, or whether
‘it should defer a decision until after further study of this question and of
certain related questions: e.g., the definiteness required for an effective
adkhqwledgementf(ReEort 76), the effectiveness of an acknowledgement after the
' running of the period (Report 78-80) and the circumstances in which part payment
wouldﬁhaQe the effect of an acknowledgement (359923.81).

B. The legal action necessary to interrupt (or satisfy) the prescriptive period
(Report 82-89); C. Warning notices ("litis denunciatio") in successive
sales, etc. (Report 90-91); D. Effects of interruption: applicability of
convention to delay in-enforcing judgements (Report 92)

25. Under these headings, the Working Group gave preliminary consideration to

certain other problems of interruption of the prescriptive period. Since there
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is no final recommendation with respect to provisions governing these questions,
the Commission may wish to teke no ‘action until there has been the opportunity

for further study and a definitive recommendstion by the Working Group.

' VII. GENERAL PROBLEMS

A. Modification of the weriod by agreement (Report 93-107)

26. A majority of the Working Group was opposedAtb the power of the parties by
agreement either to shorten or to extend the statuytory 6eriod’(Rennrt 100, 103).
The Report discloses that thls general problem was related to various other
questions: e-.g.; should upper and lcwer statutory limits be prescribed within -
which agreements would be effectlve (R Report 96)7 Must such agrecements be in .
writing (Report 93)? Should there be a special prov1sion allowing extension by
the pertiss for the purpose of negotiation (Rggg;_ 105- 107)? The Commission may
wish to consider whether a decision in this general area should b€ postponed
until after moraAthorough:study of the problem in relatithhi§ to' the above-

mentioned related cuestions.

B. Relation of the convention to conflict of laws (Report 108- 130), Ce Whether
the preserivtive rules should have the effect of subustonce or nrrcnaur?
gR vort 111-11%); D. Charz oter;awng the: effceet of oxpiratioa of the \wriod
&h POTG 149" ¥, Recourse to ba rred claims by Pounter-clain, or set-cii ‘
\n“ﬂ04: 116-118}; F. Vblunterg;ga3avh. (or other ‘ulix4merb) of- ?auxed
ctaims (?hport 119- 1?i) -

27. Tae Working Group gave preliminéiy consideration to these problems. On
certein aspects the Working Group indicated a point of departure (z.g., Report 116)
but for the most part did not reke recommendations other then thevneed for further
study. The Commission may wish to consider whether its exsmination of these
probleas should be dzlayed until aftgr recommendations have been more fully
developed. o o '

G. Whether the issue of prescription should be raised by the court suo offlcio
or oniy at the instance of the partles (Report 122-123)

28. A recommendation was made as. to general pollcy on thlS quéstion (Regor 122)
The Commission might consider whether it .approves thls_recommendation in principle.
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VIII. PROGRAMME FOR COMPLETION OF THE WORK

29. Tae Working Group recommended that the Commission arrange for the preparation
of a tentative draft of a convention, which would be considered at & session of
the Working Group to be held in the sccond helf of 1970 (Bsport 120). This
recomﬁend&tion did not spéﬁifylﬁhe procedures for the prapsration of the éraft;
the Cormission w111 wish>tb_examine tﬁe consideratlons tust bear on the choice
of alternative procedures for the nécessary further work. )
30. As ws have seen, the Working Group found that further material wes needed
for adequate consideration of several important and difficult questions, and
recoimended to the Cozmmission that provision be made for the.further‘study'of
these guestions (Report 16, 28, %1, Uk, L8, 66, 70, T3, 76, 106-107, 110, 11k,
118, 124). Some of these questions call for careful study of the approaches of
different legpl systems and varying local practices. Netable among these
préblems are: impossibilit&,(dr force majeure) that justifies extension

(Renort 63-66); the effect of proceedings that fail to reach decision on the

merits (Regert 72-T3); the effect of various types of egreements shorfening and
' lengthening'the period (Réggrt 93-107); various problems rsleting to choice of
law - including the question whather a prescriptive limit would be deemed to
extinguish the substenitive iight or would be corsidered merely &s a procedural
rule for the forum (Deport 108-115); the applicability of prescriptive ruies

to arbitration (Zeport 124 (a)); thne effent of the prescriptiorn of an ooligition
on liens or other security interests given to secure the obligatioh

(Repors 124 (4)).

3], The Comnission may wish to consider whether drafting with respect -to several

of these questions would be aid=d by a éomparative study of'national approaches

to these problems. Thus, the Commission might consider the desirability of
requesting the Secretariat to prepere such a.study in connexion with the ',
development of proposals for consideration by & Working Group. It would facilitate
this work if members of the Commission would pro?iae information on the spproach
of their national system to specified problems which prove troublesome.>‘ |

32, The experience of the Working dtbup may suggest that the preparatioh and
distribution of preliminery draft provisions in advance of the session of the
Working Group would facilitate the deliberations of the Working Group.
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national laws, to analyse the Competing bolicy considerations, and to articulate
the desireq résults in non-statutoryzform pPrior to the atterpt tq draft an
applicable statutory Provision; &n apparent loss of speed from this 8pproach may
well be Compensateqg in the Soundness ang accqptability cf the final resuls,

Under thig approach, Some issueg would be ready for the Preparation of 8, statutory
draft Prior to the next rezting of 5 Working Group; on other jigsyeg it might pe

Preferable to submit to the Working Group the results or backgroung studies which
Wwould ineclugde the identification of the Crucial issues, ang PO&sibly the statement

of the Commission.
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