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in respect of articles 82 and 90 of the r epres entative of Hexico are r e ferr ed
to under the headin~s article 82 through article 90 below, fol lowing the text
of the corresponding ar ticle of uLIS .

Article 82

56 . The text of article 82 of ULIS reads:

Where t he contract i s not avoi ded , damages fo r a breach of cont r act by
one party shall consist of a sum equal to the l oss, i ncludi ng 106s of profit ,
suffered by the other party . Such damages shall not exceed t he l oss which
the party in breach ought t o have foreseen at the time of the conclusion of
the contract, in the light of the facts and mat ters which then were known or (
ought to have been known t o him, as a possi ble consequence of the breach of
the contract . ~

57. The repr esentat ive of Mexi co suggested that this ar t icle be r edraft ed as
fo llows :

"Damages for a breach of contract by one par t y shall cons ist (whet her
t he contract is avoided or not) of a sum equal t o the l os s actuall y suffer ed
by t he other party.

Except as provided tor by ar t i cle 89 t such damages shall not exceed the
l os s which the party in breach had rcr -e eeea or ought t o have fo reseen at the
time of the conclusion of the cont r act t in the light of t he fac ts and mat ters
which he knew then or ought t o have been known t o him as a possi ble
consequence of' the breach of t he cont ract . " 61/

58. The r epres ent at ives of Aust r ia and Nor way made simi lar comments on t he above
text . The former r epresentative suggest ed t with respect to t he French version of Z
the Mexican t ext of t hi s article , that the expr ess ions "pert e sub i e" and
"gai n mangue " of' article 82 (1 ) of ULIS should be maintained. I n hi s r eply t o
thi s comment the r epr es ent ative of Mexi co expr ess ed the view t hat t he expression
dommages- i nterets at t he beginni ng of t he article included bot h conc epts but did
not obJect t o the mai ntenance of t hose expres sions provi ded t hat experts of l aw
and French language considered it necessary . 62/ The represent ative of Norway
Buggested t hat t he text should cont ain an expr-eB s r e f er ence t o l oss ot prOf it . §1/

59. In the view of the representat ive of Hungary, the insertion of the word
"act ually" i n the fi rst paragraph of t he Mexi can text might create the impress i on
that only damnum emergens was due . The r epresentative of Hungary doubted fu r t her

61/ Ibid . , Annex.

62/ Ibid., para . 3 (c ).

§]} Annex IX , para . 11 .
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vhether the insertion of t he words "had foreseen or" in the second paragraph or
the suggested text vas appropr iate i a party who fo resav losses and nevertheless
failed to fulfil the contract might have acted i n bad fa ith . 64 /

Ar t i cle 83

60 . The text of article 83 of ULIS r eads :

Where t he br each of cont ract cons ists of delay i n t he payment of the
pr ice , the sel l er shall i n any event be ent itled t o i nt eres t on such sum &s
i s i n ar r ea r at a rate equal t o the Offic i al discount r ate i n t he country
where he has hi s place of bus i ness or . if he has no place of business , his
habitual r es i den ce . plus 1%.

61. The r epr esentative of Mexico suggested t he delet ion of the words "plus 1%"
at the end of t he art i cle and noted t hat the words "In any tI in t he second
phrase of this article seemed to be super fluous . §2J The r epres ent at i ve of
Nor way , on t he ot her hand , noted t hat t he offic i al discount r ates are often much
l ower than the r ates paid in pr i vat e business . He therefore suggested that the
expression "at a rate equal t o the Official discount r ene'' should be substituted
by the phrase "at a r at e of 6': , but at l eas t at a r at e of 1% more than the
ofticial discount rate" and, consequently, as also suggested by t he Mexican
r epresentative, t he wor ds "plus 1':" at t he end of the art i cl e should be
deleted . 66/

Article 8lI

62 . Art icle 84 of ULIS r eads :

1 . In es se of avoidance of the contract , where t her e i s a cur rent
price for the goods , damages shall be equal t o t he di f f er ence between the
pr i ce fixed by the cont ract snd the current price on the date on vhich the
contract is avo ided .

2. In calculating the amount of damages under paragraph 1 of this
Art i cle, the current pr i ce t o be t aken into account shall be that prevai ling
in the market i n which t he t r ansact ion t ook place or , if there is no such
current price or if i ts appl i cat ion i s i nappropriate , the price i n a market
which serves as a reasonable subst i t ute , maki ng due allowance for differences
in the cost of transporting the goods .

63 . The r epresent ative of Mexico suggested that , in view of t he consid~rations

mentioned in paragraph 55 above , the i ntroduct ory words II In case of avoidance of

64/ Annex VIII , para• . 1- 2.

§2/ Annex IV, para . 4.

66/ Annex VI , comment s on new article 19 .

/ ...
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the cont r act " s hould be deleted . Thus the art icle would commence 'With the words
"Where there is a current price . . • 11 . He further ex pressed his agreement with t he
proposal of the Austrian r epresentative that the r ef erence under this article to
the date "o n which the contr act i s avo i ded" should be r eplaced by a reference to
the date "on which delivery took place or should have t aken plac e ". 67 / This
latter proposal , bcvever-, was not s hared by the representative of Horny vhc
expressed the view that the co nt ractual delive ry date or the date of act ual
delivery were not sat isfactory in cases of non-delivery and delivery t o a carrier .
In the l at t er case it would be better to r el y on the date on which the goods are
na nded ove r t o the buyer or placed at his di sposal at the place of destination
unl~so the buy er has de clared the contract avo ided on an earl ier date, i n which
cas e t he date of avoi dan ce should be the basis for the calculat ion of damages.
On the other hand, in cases of non-delivery or non-payment , either the date of
actual avoidance or the ear l ies t date on which the contract could have been
'avoi ded. should serve as such basis . 68/

64 . The r epresentative of Hungary noted that it vas not clear from the text of
t hi s article whether in case of delayed. delivery t he i njured party had an opt i on
between (a) basing hi s claim for damages on the pr ice that prevailed on the
contractual delivery time and (b) basing it on the price that prevai led on the
actual delivery date . Such an opt ion mi ght lead t o unwar ranted r esult s. 69/

65 . At an earlier s tage o f the r evi sion of ULIS, in 1968, the Government o f t he
Uni ted Arab Republ ic commented t hat t he meaning of the term "transaction" in t he
phrase "prevailing in t he rearket in whic h the transaction t ook place" was not
clear . In the view of that Government that term might be construed to r efer t o the
place where preliminary nego t iat ion took place , or the place where the contract vas
concluded , or the plac e where t he co nt r act vas to be executed . 70/

Ar t i cles 85 a nd 86

66 . Art icles 85 and 86 of ULIS r ead:

Art icle 85:

If the buyer has bought good s in r eplacement or the seller has r esold
goods in a r easonable manne r , he may r ecover the difference be t ween the
cont ract pr ice and the pr i ce pa i d for the goods bought i n replacemen~ or that
obta i ned by the resale .

67/ Annex IV, para . 5.

68/ Annex IX, para . 13 .

§2/ Annex VIII , paras . 3- 4.

701 A/cN.?/31 , para . 139 .
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Article 86 :

The damage s r eferred t o in a r ticles 84 and 85 may be i nc r ea s ed by the
amount of any reasonable expenses incurred as a r esult of t he breach or up
to the amount of any 106s, includin~ lo~ s of pr of i t , which shoul d have been
foreseen by the par t y in breach , at the time of t he conclusion of t he
cont r ac t , in the light of t he facts and mat t ers whi ch wer e known or ought t o
have been known to him, as a possi bl e consequence of the breach of the
cont. r -ec't ,

67 . No change was suggest ed i n the text of these articles. However , t he
r epresentative of No rway not ed t hat since the Wo rk i ng Gr oup was in favour of
deleting t he provis ions cont ained i n art icles 25. 42 (l ) (c). and 61 (2) of ULIS .
it vas des i rable t o add a provision to the r evised t ext t o ensure that t he delet ion
of the said provis ions does not affect t he substance of the provision i n
articles 84 anrt 85. Consequentl y , he proposed that a nev art i cle fo l lowing
articles 85 and 86 (in the Nor wegian dr af t articles 80 and 81) should be inserted
in the uni form l aw. The propo sed article reads:

li The damages referred t o i n art icles L85 and 8§) shall not , however ,
exceed the difference betwe~n the pr ice fixed by the contract and the
current pr i ce at t he time when it would be in conformi t y wi th usage and
r easonably possibl e fo r the buyer to purchase goods to r epla ce, or for the
seller t o resell, the goods t o which the cont r act r elates. 111

Article 81

68 . Articl e 81 of ULIS reads:

I f there is no current pr i ce for the goods , damage s shall be calculat ed
on the same basi s as t hat provi ded in article 82.

69. In view of the changes suggested i n r e spect of art icle 82, the r epresent at ive
of Mexico proposed the deletion of art icle 81. JgJ

Art icle 88

10. Article 88 of ULIS reads:

The party who r elies on a breach of the contract shall adopt all
reas onabl e measures t o miti~ate the ~os s res ult ing from t he breach . If he fai l s
t o adopt such measur es , the party in breach may cl ai m a reduction in the damages .

71. The r epresent ative o f Mexico suggested that the oubt i tle preced ing article 88

711 Annex VI, comments to new art icle 82 .

rgl Annex IV. para . 8.

I . . .
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should be changed to "B. General provisions" and that the text of the article
should be maintained in its original language. 73/

Article 89

72. Article 89 of ULIS reads:

In cases of fraud, damages shall be determined by the rules applicable
in respect of contracts of sale not governed by the present Law.

73. The representative of Mexico suggested that the rule which was implicitly
contained in the present text of ULIS should be more clearly expressed.
Consequently, he proposed that the following sentence be added to Article 89:
"However, such damages shall never be less than those which may result from
applying the rules of articles 82 through 88." 74/

Article 90

74. Article 90 of ULIS reads:

The expenses of delivery shall be borne by the seller; all expenses after
delivery shall be borne by the buyer.

75. The representative of Mexico suggested that the following expres?ion should
be added to the text at the beginning of this article: "Except as ,otherwise
agreed •••• " 75/

76. The representative of Hungary noted that under the revised draft of the
uniform law the term "delivery" covered not only las in ULIS! delivery of goods
which conformed to the contract, but also delivery of non-conforming goods, and
raised the question whether that change in the concept of the said term did not
require appropriate change in the provision of this article. 76/

Articles 91-93

77. Articles 91 to 93 of ULIS read:

Article 91

Where the buyer is in delay in taking delivery of the goods or in paying·
the price the seller shall take reasonable steps to preserve the goods; he

73/ Ibid., paras. 9 and 10.

74/ Ibid., para. ll.

75/ Ibid., para. 13.

76/ Annex VIII, para. 5.

/ ...
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shall have the right to retain them until he has been reimbursed his
reasonable expenses by the buyer.

Article 92

1. Where the goods have been received by the buyer, he shall take
reasonable steps to preserve them if he intends to reject them; he shall have
the right to retain them until he has been reimbursed his reasonable expenses
by the seller.

2. Where goods despatched to the buyer have been put at his disposal
at their place of destination and he exercises the right to reject them, he
shall be bound to take possession of them on behalf of the seller, provided
that this may be done without payment of the price and without unreasonable
inconvenience or unreasonable expense. This provision shall not apply where
the seller or a person authorised to take charge of the goods on his behalf
is present at such destination.

Article 93

.The party who is under an obligation to take steps to preserve the goods
may deposit them in the warehouse of a third person at the expense of the
other party provided that the expense incurred is not unreasonable.

78. No comments were made on these articles.

Article 94

79. Article 94 of ULIS reads:

1. The party who, in the cases to which articles 91 and 92 apply, is
under an obligation to take steps to preserve the goods may sell them by any
appropriate means, provided that there has been unreasonable delay by the
other party in accepting them or taking them back or in paying the cost of
preservation and provided that due notice has been given to the other party
of the intention to sell. /

2. The party selling the goods shall have the right to retai~ out of the
proceeds of sale an amount equal to the reasonable costs of preserving the
goods and of selling them and shall transmit the balance to the other party.

80. The representative of Austria suggested that, in the French text of the first
paragraph, the words "en temps utile" should be inserted between the words
IIpourvu gu'elle lui ait donne" and "un avis". 77/

77/ Annex V, para. 1.

I . . .
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Article 95

81. Article 95 of ULIS reads:

Where , i n the cases to which ar t icles 91 and 92 apply , the goods are
subject t o loss or r apid deter iorat ion or t heir preser vat ion would involve
unreasonabl e expense , t he par t y unde r the dut y to preserve t hem i s bound t o
sell them in accordance wit h ~icle 94.

82 . r~ comments were made on this article.

Article 96

83 . Article 96 of UL15 r eads :

Where t he ri sk has passed t o t he buyer . he shall pay the pr ice
notwit hstanding the loss or deteriorat ion of the goods , unless this is due to
t he ac t of the sel ler or o f some other person for whos e conduct the seller is
r esponsibl e.

84 . The r epresentative of Austria, vith t he 8&reement of t he representative of
Mexico , exp ressed t he vi ew that this ar t icle served no purpose s ince i t OIuy
co ntai ned a quest ionable definition of the t erm "ri sk"; the article ~ therefore ~

could be deleted . 78/ This proposal vas opposed by the r epresent at i ve of Hungary
who held that this-art icle did not endeavour to define the concept of risk but
rather to provide for cases wher-e the r i sk had passed; he noted fUrther that
drafting techniques r equi r ed that legal consequences should follow and not precede
t he descr iptions of facts to whi c h they r elat ed. The Hungar ian r epr esent at i ve
suggested therefore t hat this article ~ i f retained~ should appear as article 99 of
t he r evis ed draft . 12/ The repres entative of Nor way olso expressed the view tl~t

t hi s ar ticle should be r etained . ~

Article 97

85 . Ar ticle 97 of ULIS reads :

1. The ri sk shall pass to t he buyer when del ivery of the goods is
effected in acc ordan ce with t he provis ions of t he cont ract and the present Law.

2. In the case of t he hand ing over of goods which are not in conformity
with the contract . the ri sk shall pass to the buyer from the moment when the
handing over has . ,apart from the l ack of conformity. been effected i n

78( Ibi d . , para. 3.

79 / Annex VIII ~ paras . 6-7.

80/ Annex IX. para. 16 .
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ac cordance with the provr erona of the contract and of the present Lev , where
the buyer has neither declared the contract avoided nor requi red goods in
r eplacement .

86. The representative of Austr ia suggested that t he ....ords "handi ng over ll

wherever they appear in paragraph 2 of thi s articl e , should be r eplac ed by t he
word "deliver y" . 81 / Wi t h t he agr eement of the representative of Mexico , he
further proposed t hat the provi s i ons of article 99. with slight drafting changes ,
s hould be brought over in this article as paragraph 3 . The text of the proposed
ne.... paragraph r eads:

"3 . Where the sale i s o f goo ds in t ransit by sea . t he ri s k shall be
borne by the buyer as from t he t iDe of the handing over of the goods to the
carr i er . However . where the seller knew or ought to have known , at the
time of the conclusion of the contract 9 that the goods had been l ost or had
de ter iorat ed , the risk shall remain vith him until the time of the
conclusion of the contract . " W

87 . The No rvegi an r epr esentative pr oposed that ar t icle 97 be replaced by the
fo l l oving t ext:

"L, The risk shall pass to the buyer when delivery of the goods is
affected .

2 . Same as article 101 of ULIS . " 83/

Art i cl e 9B

88. Ar ticle 98 of ULIS r eads:

1. Wher e the handing over of the goods i s delayed oving to the breach
of an obl igat ion of the buyer, the r i sk shall pass to the buyer as from the
l ast dat e when , apart f rom such breach 9 the handing over could have been made
in accordance with the contract .

2. Where the contract r elates t o a sale of unascertai ned goods , delay
on the part of the buyer shall cause the r isk t o pass only vhen the seller has
set aside goods mani fes t ly appropr i at ed to the contract and has notified the
buyer that thi s has been do~e .

3. Where unascertai ned goods ar e of such a kind that the seller cannot
set as i de a part of them unt i l the buyer takes del ivery , it shall be
suf f i c ient f or t he sel l er to do all acts necessary to enable t he buyer to take
delivery.

81 / Annex V. para . 4.

82/ Ibid. t para. 7 and proposed text of article 97.

83/ Annex VI, text of nev article 94 .

/ ...
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89 . The r epre s entative of Mex ico proposed that t he expression "ha nding over"
s hould be r epl aced by the word "del i ve ry" in paragraph 1 of this article . ~

90. The r epresentative of Aus t r ia suggested t hat s ince art icle 20,
paragraphs (b ) and (c) contained clear provis ions as to t he time when delivery
occurred , paragraphs 2 and 3 of t hi s ar t i cle s hould be deleted . 85/

Articl e 99

91. Art icle 99 of UL15 r eads:

1 . Where the sale i s of goods in t rans i t by sea , the risk shall be
borne by the buyer as f r om t he t ime at which the goods were handed over to
the carr ier .

2. Where the sel ler , at the t ime of the concl usion of t he contract ,
knew or ought to have known that t he goods had been l os t or had deteriorated ,
the r i sk shall r emain wi th him until the t i me of the conclus ion of the
cont ract .

92 . The representatives of Austria and Mexico j ointly suggested that the
provisions of t his ar t icle, with sl ight draft ing changes , should be t ransferred to
article 97 as a new paragraph 3. The r evi s ed text appears above in connexion with
article 97 (para. 86 , above ) .

Art i cles 100-101

93. Ar ticles 100 and 101 of ULIS r ead :

Article 100

If , in a cas e to which paragraph 3 of Article 19 applies , the seller, at
t he t ime of se nding t he not i ce or other document r ef erred to i n that paragraph ,
knew or ought to have known t hat the goods had been l ost or had deteriorated
after they were handed over to t he car r ier , the risk shall remain with the
sel ler unt i l the t ime of sending such not ice or document .

Art iCle 101

The passing of the riSk shall not necessaril y be determined by the
provisions of the contract concerning expenses .

94 . The r epres ent atives of Aust r ia and Mexico suggested that both article 100 and
art icle 101 should be deleted . Article 100 r ef ers t o paragraph 3 of article 19 ,

841 Ibdd , , para. 6.

!l2! Ibid . , para. 5 .
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wieh had been del et ed, while art i cle 101 vould only serve to create
miBUDderat andi ng. ~ The representative or Norva,y . on the ot her hand, vu ot the
opini on that the provision. ot both article . should be maintained. W

Rearrar.getent or the provisions or chapt ers IV - VI or ULIS

95 . The representative ot Norway suggested, in addition to proPOSalll concerning
changes i n the text ot articl es 71 to 101 , that the provisions ot those
chapters IV to VI should be rearranged. The proposal is contained in annex VI.

§§J Ibi d ., par• • • 9-10.

W Annex IX, par••• 18-19.




