I. INTERNATIONAL SALE OF GOODS

1. Progress report of the Working Group on the International Sale of
Goods on the work of its fifth session (Geneva, 21 January-1 Febru-

ary) (A/CN.9/87)*
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INTRODUCTION India, Japan, Kenya, Mexico, Union of Soviet Socialist

1. The Working Group on the International Sale
of Goods was established by the United Nations Com-
mission on International Trade Law at its second
session held in 1969. The Working Group is currently
composed of the following States members of the
Commission: Austria, Brazil, France, Ghana, Hungary,

* 14 March 1974.
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Republics, United Kingdom of Great Britain and
Northern Ireland and the United States of America.l

2. The terms of reference of the Working Group
are set out in paragraph 38 of the report of the United

1 The terms of two of the 14 members of the Working Group
elected by the Commission at its second and fourth sessions,
rt:eamglgy those of lran and Tunisia, expired on 31 Decem-

r 1973.
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Nations Commission on International Trade Law on its
second session.?

3. The Working Group held its fifth session at the
United Nations Office at Geneva from 21 January to
1 February 1974. All members of the Working Group
were represented.

4, The session was also attended by observers for
Bulgaria, the Federal Republic of Germany, Norway
and the Philippines and by observers for the following
international organizations: The Hague Conference on
Private International Law, the International Institute
for the Unification of Private Law (UNIDROIT) and
the International Chamber of Commerce.

5. The following documents were placed before the
Working Group:

(a) Provisional
WG.2/L.1)

(b) Analysis of comments and proposals by representa-
tives of States members of the Working Group on articles 56
to 70 of ULIS: mote by the Secretary-General (A/CN.9/
WG.2/WP.15)

(¢) Text of comments and proposals by representatives
of States members of the Working Group on articles 56 to 70
of ULIS (A/CN.9/WG.2/WP.15/Add.1)

(d) Analysis of comments and proposals by representa-
tives of States members of the Working Group relating to
articles 71 to 101 of ULIS: note by the Secretary-General
(A/CN.9/WG.2/WP.17)

(e) Text of comments and proposals by representatives
of States members of the Working Group on articles 71 to
101 of ULIS (A/CN.9/WG.2/WP.17/Add.1)

(f) Comments of the representative of Hungary on
article 74 of ULIS (A/CN.9/WG.2/WP.17/Add.2)

(g) Compilation of draft articles 1 to 59 to ULIS as
approved by the Working Group at its first four sessions
(A/CN.9/WG.2/WP.18)

(h) Issues presented by chapters IV to VI of the Uni-
form Law on the International Sale of Goods: report of the
Secretary-General (A/CN.9/WG.2/WP.19).

6. The session of the Working Group was opened
by the representative of the Secretary-General,

7. At its first meeting, held on 21 January 1974,
the Working Group, by acclamation, elected the fol-
lowing officers:

Chairman . ... M. Jorge Barrera-Graf (Mexico)

Rapporteur .. M. Gyula Eo6rsi (Hungary)

8. The Working Group adopted the following
agenda:

1. Election of officers

2. Adoption of the agenda

3. Continuation of consideration of articles 58 to 70 of
ULIS

4. Consideration of articles 71 to 101 of ULIS

5. Future work

6. Adoption of the report.

9. In the course of its deliberations, the Working

Group set up drafting parties to which various articles
were assigned.

agenda and annotations (A/CN.9/

2 Report of the United Nations Commission on International
Trade Law on the work of its second session (1969). Official
Records of the General Assembly, Twenty-fourth Session, Sup-
plement No. 18 (A/7618), UNCITRAL Yearbook, Vol. I:
1968-1970, part two, II, A

10. The text of articles 58-101 as adopted or as
deferred for further consideration appears in annex I*
to this report. The texts of comments and proposals
to representatives of members on articles 56 to 70 and
on articles 71 to 101 ((A/CN.9/WG.2/WP.17/Add.1
and 2) appear as annexes II and III, respectively, and
the report of the Secretary-General on issues presented
by chapters IV to VI of ULIS (A/CN.9/WG.2/
WP.19) as annex IV.

I. CONTINUATION OF CONSIDERATION OF ARTICLES 58
1O 70 oF ULIS

11, The Working Group at its fourth session, in
addition to considering articles 18-55 of ULIS, com-
menced the consideration of articles 56-70. With re-
spect to this second group of articles, the Working
Group took action with respect to articles 56 and 57,
and gave preliminary consideration to articles 58 and
59. Final action on these two articles was deferred
until the present session.

CHAPTER IV. OBLIGATIONS OF THE BUYER
SEcTION I. PAYMENT OF THE PRICE

A. Fixing the price (continued)3
Article 58

12. Article 58 of ULIS reads:

“Where the price is fixed according to the weight
of the goods, it shall, in case of doubt, be deter-
mined by the net weight.”

13. At the fourth session of the Working Group
some representatives proposed that the words “in case
of doubt” should be replaced by the words “unless
otherwise agreed by the parties”.*

14. Several representatives opposed the above pro-
posal on the grounds that under article 5 of the revised
text the agreement of the parties always prevails over
the provisions of the uniform law and, therefore, there
was no need to repeat this general rule in specific
articles. Some representatives expressed the view that
the expression “in case of doubt” should be deleted
on the ground that it is but another way to refer to
contractual stipulation or usage and is therefore super-
fluous. Other representatives asserted that doubts might
arise in respect of whether there was a contractual
stipulation for the case regulated in article 58.

15. At the fourth session it was proposed that a
paragraph be added to resolve doubts as to whether
the price should be paid in the currency of the seller
or of the buyer.5

16. The Working Group decided to adopt article 58
of ULIS without any changes.

* Annexes 1 to IV are separately reproduced below in this
chapter of the Yearbook, sections 2 to 5 respectively.

8 The headings of the report referring to specific topics are
the same as in ULIS. They have been added to facilitate
reference to the various parts of the report.

4 A/CN.9/75, para. 166; UNCITRAL Yearbook, Vol. IV:
1973, part two, 1, A, 3.

5 1bid., para. 169.
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B. Place and date of payment
Article 59

17. Article 59 of ULIS reads:

“1. The buyer shall pay the price to the seller
at the seller’s place of business or, if he does not
have a place of business, at his habitual residence,
or, where the payment is to made against the hand-
ing over of the goods or of documents, at the place
where such handing over takes place.

“2. Where, in consequence of a change in the
place of business or habitual residence of the seller
subsequent to the conclusion of the contract, the
expenses incidental to payment are increased, such
increase shall be borne by the seller.”

18. The Working Group at its fourth session
adopted this article without changes, and deferred
consideration of a proposed additional paragraph
pending submission of a revised draft by the repre-
sentative concerned.® No such draft has been intro-
duced.

19. With reference to the general rule of article 59
that payment shall be in the seller’s country, one rep-
resentative stated that sellers from developing countries
sometimes preferred payment in the currency of third
countries and quite frequently buyers in developing
countries preferred to make payments for international
purchases in their own countries. For this reason, it
was suggested that the possibility of deviation from
the general rule should be clearly expressed, and pro-
posed the addition of the words “unless otherwise
agreed” at the beginning of paragraph 1.

20. One representative suggested that in para-
graph 2 of this article, after the expression “subsequent
to the conclusion of the contract” the words “the risks
or” should be inserted. The proposal was not sup-
ported by other representatives.

21. The Working Group decided to adopt article 59
of ULIS without any changes.

Article 60

22. Article 60 of ULIS reads:

“Where the parties have agreed upon a date for
the payment of the price or where such data is fixed
by usage, the buyer shall, without the need for any
other formality, pay the price at that date.”

23. One representative suggested deletion of the
words “without the need for any other formality”. An-
other representative expressed the view that article 60
had been inserted in ULIS to avoid the application of
national rules requiring the performance of certain
formalities before the price is due, and therefore, with-
out the above-quoted words, the whole article would
lose its purpose.

24. Some representatives expressed doubts as to
the necessity for this article. Other representatives,
however, were of the opinion that retention of the
article would be useful.

25. The Working Group decided to adopt article 60
of ULIS without any changes.

6 I1bid., para. 177.

New article 59 bis

26. The Secretary-General in his report on issues
presemted. by chapters IV-VI of ULIS (A/CN.9/
WG.2/WP.19) came to thre comclusion that subsec-
tion I B (articles 59 and 60) of ULIS entitled “Place
and date of payment” was incomplete. In this report
it was noted that while article 59 included certain
rules on the place of payment, subsection I B of ULIS
made no adequate provision for the time for payment.
More particularly, this subsection failed to deal with
the relationship between the time and place for pay-
ment by the buyer and the seller’s handing over of the
goods in the normal case where the contract called for
despatch of the goods. It was noted that answers to
some of the problems could be found in articles 71
and 72 of ULIS, but that it was not easy for a user
of ULIS to piece together these scattered provisions
on payment, and that articles 71 and 72 presented
problems of clarity and completeness.

27. 1In order to provide for a more unified pre-
sentation of rules on the place and date of payment,
the above report suggested that subsection 1 B of ULIS
should include an additional article, and suggested the
following text which could replace or follow ar-
ticle 60:7

“1. The buyer shall pay the price when the
seller, in accordance with the contract and the present
law, hands over the goods or a document con-
trolling possession of the goods.

“2. Where the contract involves carriage of
goods, the seller may either:

“(a) By appropriate notice require that, prior
to dispatch of the goods, the buyer at his election
shall in the seller’s country either pay the price in
exchange for documents controlling disposition of
the goods, or procure the establishment of an irre-
vocable letter of credit, in accordance with current
commercial practice, assuring such payment; or

“(b) Dispatch the goods on terms whereby the
goods, or documents controlling their disposition,
will be handed over to the buyer at the place of
destination against payment of the price.

“3. The buyer shall not be bound to pay the
price until he has had an opportunity to inspect the
goods, unless the procedures for delivery or payment
agreed upon by the parties are inconsistent with such
opportunity.”

28. All representatives who spoke on this question
agreed in principle with the Secretary-General’s pro-
posal that a single subsection of ULIS should deal with
all aspects of the place and time of payment. However,
several comments were made in respect of the terms
and language of the suggested draft.

29. Several representatives expressed the view that
the terminology of the proposed draft should be
brought into line with that of article 20 by replacing
the words “hand over the goods” by “deliver the
goods” or ‘“place the goads at the buyer’s disposal”
and that an appropriate single expression should be
used for the description of the documents falling within
the scope of this article. It was noted that the expres-

7TA/CN.9/WG.2/WP.19, paras. 11 and 21; see annex IV to
this report, reproduced below in section 5.
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sion “documents controlling possession of the goods”
and “documents comtrolling disposition of the goods”
used in the draft may be construed as referring to dif-
ferent types of documents. One representative noted
that in common law terminology ‘“‘entitlement to goods”
would seem to be an appropriate expression.

30. As regards paragraph 1 of the draft, one ob-
server noted that the incorporation of the provisions of
articles 71 and 72 in the new draft resulted in the
loss of the important provision that the seller could
make payment a condition for handing over the goods.
He therefore suggested that a sentence to this effect
should be added to the text.

31. Most comments were directed towards para-
graph 2 (a) of the draft. Several representatives con-
sidered that this paragraph should be merged with or
immediately followed by article 69. One observer ex-
pressed the view that the provision in this subparagraph
entitling the seller to require the buyer, at the buyer’s
election, to pay the price or to procure the establish-
ment of an irrevocable letter of credit prior to dispatch
of the goods was contrary to commercial usage, and
stated that the cost of procuring a letter of credit might
in fact prove an excessive burden on the buyer. On
the other hand, one representative suggested that the
seller should also be entitled to require, where appro-
priate, the procurement of a performance bond.

32. A few drafting changes were also proposed
in respect of subparagraph 2 (a) of the draft. Thus,
one representative suggested the replacement of the
expression “in accordance with current commercial
practice” by “in accordance with usage”; another rep-
resentative proposed that after the words “of the goods”
the following phrase should be inserted: “‘or procure
such documents relating to payment as will satisfy the
seller’s requirement under the contract, or will conform
to current commercial practice in the particular trade”.
One observer proposed the deletion of the words “in
the seller’s country”.

33. One representative was of the opinion that
paragraph 2 (a) should also contain a provision stat-
ing the buyer’s obligation to open a letter of credit if
required by the contract and the consequences should
he fail to do so.

34. The Working Group set up a drafting party
(Drafting Party I1), composed of the representatives
of France, Ghana, Japan, United Kingdom and the
observers for Norway and the International Chamber
of Commerce, and requested the Drafting Party, taking
into consideration the comments and proposals made in
the plenary, to redraft the suggested new article.

35. Drafting Party II submitted its proposal to
the 13th meeting of the Working Group on 29 January
1974. On the basis of that proposal, the Working Group
decided:

(a) To delete article 69 of ULIS and replace it by
the following new article 56 bis:

“The buyer shall take steps which are necessary
in accordance with the contract, with the laws and
regulations in force or with usage, to enable the
price to be paid or to procure the issuance of docu-
ments assuring payment, such as a letter of credit or
a banker’s guarantee”.

(b) To include in the law the following new ar-
ticle 59 bis:

“l. The buyer shall pay the price when the
seller, in accordance with the contract and the
present Law, places at the buyer’s disposal either
the goods or a document controlling their disposi-
tion. The seller may make such payment a condition
for handing over the goods or the document.

“2.  Where the contract involves the carriage of
goods, the seller may dispatch the goods on terms
whereby the goods, or documents controlling their
disposition, will be handed over to the buyer at the
place of destination against payment of the price.

“3. The buyer shall not be bound to pay the
price until he has had an opportunity to inspect the
goods, unless the procedures for delivery or pay-
ment agreed upon by the parties are inconsistent with
such opportunity.”

(c) To delete articles 71 and 72 of ULIS.

C. Remedies for non-payment
Articles 61-64
36. Articles 61 to 64 of ULIS read as follows:

Article 61

“l. If the buyer fails to pay the price in ac-
cordance with the contract and with the present Law,
the seller may require the buyer to perform his
obligation.

“2. The seller shall not be entitled to require
payment of the price by the buyer if it is in con-
formity with usage and reasonably possible for the
seller to resell the goods. In that case the contract
shall be ipso facto avoided as from the time when
such resale should be effected.”

Article 62

“l. Where the failure to pay the price at the
date fixed amounts to a fundamental breach of the
contract, the seller may either require the buyer
to pay the price or declare the contract avoided.
He shall inform the buyer of his decision within a
reasonable time; otherwise the contract shall be ipso
facto avoided.

“2.  Where the failure to pay the price at the
date fixed does not amount to a fundamental breach
of contract, the seller may grant to the buyer an
additional period of time of reasonable length. If
the buyer has not paid the price at the expiration
of the additional period, the seller may either require
the payment of the price by the buyer or, provided
that'dhg, does so promptly, declare the contract
avoided.”

Article 63

“l1. Where the contract is avoided because of
failure to pay the price, the seller shall have the
right to claim damages in accordance with articles 84
to 87.

“2.  Where the contract is not avoided, the seller
shall have the right to claim damages in accordance
with articles 82 and 83.”

LR T "=t Y
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Article 64

-“In no case shall the buyer be entitled to apply
to a court or arbitral tribunal to grant him a period
of grace for the payment of the price.”

37. The Working Group at its fourth session de-
cided to replace the separate sets of remedial provi-
sions on the buyer’s remedies for the seller’s failure to
perform his obligations by a consolidated set of such
remedies in chapter III of ULIS. The Secretary-Gen-
eral in his report on issues presented by chapters IV
to V1 of ULIS (A/CN.9/WG.2/WP.19) came to the
conclusion that the reasons for consolidating the re-
medial provisions in chapter III were also applicable
to chapter IV.

38. As stated in the Secretary-General’s report,
several articles in chapter IV contain remedial provi-
sions. Articles 61 to 64 provide for remedies for non-
payment, articles 66-68% for failure of the buyer to
take delivery or to make a specification and article 70°
for failure of the buyer to fulfil any of his other
obligations,

39. The Secretary-General suggested that the con-
solidated text of remedial provisions should follow the
substantive provisions of chapter IV. The last such
provision being article 69 of ULIS, and in view of
the incorporation of articles 71 and 72 of ULIS in
draft article 59 bis'® the Secretary-General proposed
that the new remedial articles should provisionally be
numbered as articles [70] to [72 bis].*!

40. The consolidated text as suggested by the Sec-
retary-General in his report'? reads as follows:

Article [70)

“1. Where the buyer fails to perform any of his
obligations under the contract of sale and the present
Law, the seller may:

“(a) Exercise the rights provided in articles [71]
to [72 bis]; and

“(b) Claim damages as provided in articles [82]
and [83] or articles [84] to [87].

“2. In no case shall the buyer be entitled to
apply to a court or arbitral tribunal to grant him
a period of grace.”

Article [71]

“The seller has the right to require the buyer to
perform the contract to the extent that specific per-
formance could be required by the court under its
own law in respect of similar contracts of sale not
governed by the Uniform Law, unless the seller has
acted inconsistently with that right by avoiding the
contract under article [72 bis].”

8 For text of these articles see paras. 71, 73 and 82 below.

9 For text of article 70 see para. 86 below.

10 See para. 35 (b) above.

11 In order to avoid confusion of these articles with articles
70 to 72 of ULIS, in this report the numbers of articles [70]

1o [72 bis] suggested by the Secretary-General appear in square
brackets.

12 A/CN.9/WG.2/WP.19, para. 36; see annex IV to this
report, reproduced below in section 5.

Article [72]

“Where the seller requests the buyer to perform,
the seller may fix an additional period of time of
reasonable length for such performance. If the buyer
does not comply with the request within the addi-
tional period, or where the seller has not fixed such
a period, within a period of reasonable time, or if
the buyer already before the expiration of the rele-
vant period of time declares that he will not comply
with the request, the seller may resort to any remedy
available to him under the present law.”

Article [72 bis]

“l. The seller may by notice to the buyer declare
the contract avoided:

“(a) Where the failure by the buyer to perform
any of his obligations under the contract of sale
and the present law amouats to a fundamental breach
of contract, or

“(b) Where the buyer has not performed the
contract within an additional period of time fixed
by the seller in accordance with article [72].

“2.  The seller shall lose his right to declare the
contract avoided if he does not give notice thereof
to the buyer within a reasonable time after the seller
has discovered the failure by the buyer to perform
or ought to have discovered it, or, where the seller
has requested the buyer to perform, after the
expiration of the period of time referred to in ar-
ticle [72].”

Article [70]

41. The Working Group decided to adopt ar-
ticle [70] as proposed by the Secretary~General.

Article [71]

42. Several representatives expressed the opinion
that the parallelism between this article and article 43
as adopted by the Working Group at its fourth session
was inappropriate. It was emphasized that the main
obligation of the buyer was to pay the price and restric-
tions in certain national laws on specific performance
were not applicable to this obligation of the buyer. A
number of representatives suggested that the law should
clearly spell out that the above restrictions did not apply
to the payment of the price.

43. One representative, supported by an observer,
was of the view that the proposed language of ar-
ticle [71], and similarly that of article 43, was mis-
leading because the provision restricting the seller’s
right to request performance was only set forth in the
second phrase, as an exception. He, therefore, suggested
that the article should clearly express that the seller has
no right to request performance except if it is in con-
formity with the law of the court.

44. One observer held that the phrase “similar
contracts of sale not governed by the Uniform Law”
pointed to domestic contracts. He, therefore, suggested
that the commentary should contain a clear statement
to this effect. One representative supported this sugges-
tion. Another representative suggested that the com-
mentary should also take care of the modalities of
payment.
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45. Several representatives expressed the view that
article 61, paragraph 2 of ULIS seemed to be super-
fluous.on the grounds that it applied mainly to such
types of trade which were governed by usage and under
article 9 usages always prevail over the provisions of
the law.

46. Several representatives and observers expressed
views on whether the seller should be entitled to pay-
ment or damages in cases where the goods were duly
offered or delivered and payment did not follow,

47. One delegate proposed that article [71] should
contain a separate rule on payment and another on his
obligations other than payment, as well as a provision
to the effect that article [71] does not apply where the
seller has avoided the contract.

48. The Working Group decided to set up a draft-
ing party (Drafting Party I1II) composed of the rep-
resentatives of Austria, Japan and the United States
and the observer for ICC and requested the Drafting
Party to prepare a revised text of article [71].

49. The Drafting Party submitted its proposal to
the 13th meeting of the Working Group on 29 January
1974, The Working Group decided to adopt the pro-
posal with slight modifications.

50. The article as adopted by the Working Group
reads:

“1. If the buyer fails to pay the price, the seller
may require the buyer to perform his obligation.

“2. If the buyer fails to take delivery or to per-
form any other obligation in accordance with the
contract and the present law, the seller may require
the buyer to perform to the extent that specific per-
formance could be required by the court under its
own law in respect of similar contracts of sale not
governed by the present law.

“3, The seller cannot require performance of
the buyer’s obligations where he has acted inconsis-
tently with such right by avoiding the contract under
article [72 bis].”

Article [72]

51. One observer suggested replacing the words
“such performance” at the end of the first sentence
by the expression “the performance of the conmtract”,

52. The Working Group decided to adopt ar-
ticle [72] with the modification in paragraph 51 above.
The article, as adopted reads:

“Where the seller requests the buyer to perform,
the seller may fix an additional period of time of
reasonable length for the performance of the con-
tract. If the buyer does not comply with the request
within the additional period, or where the seller
has not fixed such a period, within a period of reason-
able time, or if the buyer already before the expira-
tion of the relevant period of time declares that
he will not comply with the request, the seller may
resort to any remedy available to him under the
present law.”

Article [72] bis
53. One observer suggested that a new subpara-
graph (c) should be added to this article providing for
the scller’s right now contained in article 66, para-
graph 1 of ULIS to avoid the contract “where the

buyer gives the seller good grounds for fearing that
the buyer will not pay the price”. This proposal was
opposed by several representatives on the grounds that
anticipatory breach was dealt with in other articles
of ULIS.

54. Another observer noted that from the point
of view of remedies distinction had to be made between
cases where payment or delivery had already taken
place and cases where payment or delivery had not
yet taken place. In his view if the goods had not been
delivered, the seller should be entitled to avoid the
contract for non-payment without any farther require-
ments; if, however, the goods had been delivered, the
seller should have to give a reasonable time for pay-
ment before avoidance of the contract. In this con-
nexion he expressed the view that it seemed to be un-
sound to copy the seller’s obligations and apply them
to the buyer.

55. One observer drew attention to his suggestion
in annex VI of document A/CN.9/WG.2/WP.17/
Add.1* to include a new paragraph 2 in article 66 of
ULIS providing that the seller should not have the
right to claim the return of the goods for non-payment
unless in the contract the seller had retained the “prop-
erty or a security right in the goods” until the price
has been paid.

56. One observer introduced a new version for
article {72 bis] and drew attention to the importance of
the doctrine of parallelism, in particular to parallelism
between articles 44 and [72 bis]). He emphasized that
remedies applicable in case of failure of the seller to
deliver the goods were not necessarily applicable to
failure of the buyer to pay the price. He noted that
his proposal was based on a principle adopted by the
Working Group at its first session as contained in para-
graph 100 of document A/CN.9/35.**

57. Another observer introduced an amendment to
paragraph 2 of this article.

58. Several delegates expressed views on the above
proposals and the possibility of their reconciliation with
article [72 bis] suggested in the report of the Secretary-
General. .

59. The Working Group decided to defer final ac-
tion on this article until its next session. At that session
it will take into consideration the text suggested in the
Secretary-General’s report!® and the proposals men-
tioned in paragraph 56 (proposal A) and 57 (proposal
B) above. These latter proposals read:

Proposal A

“l. The seller may by notice to the buyer declare
the contract avoided:

“(a) Where the buyer has not paid the price or
otherwise has not performed the contract within
an additional period of time fixed by the seller in
accordance with article 72; or

“(b) Where the goods have not yet been handed
over, the failure by the buyer to pay the price or
to perform any other of his obligations under the
* Annex III to this report; see below, section 4.

** UNCITRAL Yearbook, Vol, I: 1968-1970, part three,
I, A, 2.
13 For the text of this proposal see para. 40 above.
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contract of sale and the present law amounts to a
fundamental breach.

“2. If the buyer requests the seller to make
known his decision under paragraph 1 of this article
and the seller does not comply promptly the seller
shall where the goods have not yet been handed
over, be deemed to have avoided the contract.

“3. The seller shall lose his right to declare the
contract avoided if he does not give notice to the
buyer before the price was paid or, where the goods
have been handed over, promptly after the expiration
of the period of time fixed by the seller in accord-
ance with article [72].”

Proposal B

“2.  The seller shall lose his right to declare the
contract avoided if he does not give notice thereof
to the buyer within a reasonable time:

“(a) Where the buyer has not performed his
obligations on time, after the secller has been in-
formed that the price has been paid late or has been
requested by the buyer to make his decision as
regards performance or avoidance of the contract;

“(b) Where the seller has requested the buyer
to perform, after the expiration of the period of time
referred to in article [72];

“(c) In all other cases, after the seller has dis-
covered the failure by the buyer to perform or ought
to have discovered it. In any event, the seller shall
lose his right to claim the return of delivered goods
if he has not given notice thereof to the buyer within
a period of 6 months [1 year] from the date on
which the goods were handed over, unless the con-
tract reserves the seller the property or a security
right in the goods.”

SECcTION II. TAKING DELIVERY
Article 65
60. Article 65 of ULIS reads as follows:

“Taking delivery counsists in the buyer’s doing all
such acts as are necessary in order to enable the
seller to hand over the goods and actually taking
them over.”

61. Several representatives were of the opinion that
this article should be retained without any change.
Others, however, expressed the view that the present
language of the article presented wvarious problems
which had to be resolved. Some representatives sug-
gested the deletion of the article.

62. Most comments were directed towards the first
phrase of this article providing that the concept of
“taking delivery” also included the buyer’s doing all
. such acts as were necessary in order to enable the seller
to hand over the goods.

63. Most representatives who spoke on the issue
agreed in principle with the above requirement but con-
sidered that the language of the article should be im-
proved. Several representatives held that the word
“necessary” was too vague and, therefore, it needed

qualification or replacement by a less ambiguous ex-
pression. One representative suggested the replacement
of the word “necessary” by the phrase “required by the
contract”. One observer opposed this formulation on
the grounds that the buyer’s obligations were not lim-
ited to those “required by the contract”, e.g., he had to
give the seller access to his premises in cases where the
seller was required to deliver the goods there.

64. It was also suggested that the word “necessary”
should be replaced by the expression “‘can reasonably
be expected”. This proposal was supported by a num-
ber of delegations, subject to eventual drafting im-
provements.

65. Some representatives suggested that the article
should not be drafted as a definition of the concept of
“taking delivery” but rather as an express provision
to the effect that it was the duty of the buyer to do all
such acts as are necessary to enable the seller to effect
delivery. One representative noted that article 56 re-
quired the buyer to “take delivery”.

66. Several representatives expressed the view that
the provisions of article 65 should be merged with
article 56, while others suggested its merger with ar-
ticle 67. One observer thought that article 20 would
be the proper place to provide for the buyer’s obliga-
tion now contained in article 65.

67. The Working Group at its second meeting on
21 January 1974, established a drafting party (Draft-
ing Party I) composed of the representatives of
Austria, Hungary and the United States and the ob-
server for the Federal Republic of Germany and
requested the Drafting Party to prepare a revised draft
of article 65.

68. The drafting party submitted its proposal for
a revised text of article 65 to the fifth meeting of the
Working Group on 23 January 1974, In this proposal
the drafting party noted that article 20 of ULIS as
revised by the Working Group providing for the seller’s
obligations as regards delivery did not contain obliga-
tions of the seller corresponding to those imposed om
the buyer by article 65 of ULIS, and suggested that
this question should be considered at the second read-
ing of the draft,

69. Several representatives commented on the text
submitted by the drafting party. It was observed that
the attempt to draft article 65 as a definition of
“taking delivery” raised technical difficulties, for
example, where the buyer actually took over the goods
but had failed to give the seller the required co-
operation in connexion with delivery, the approach
used in article 65 of ULIS would seem to say that
the buyer had not “taken delivery” although he re-
ceived (or even consumed) the goods. Consequently,
it was decided that article 65 should be drafted as a
statement of the buyer’s obligation to take delivery.

70. The Working Group decided to adopt the
following text for article 65:

“The buyers’ obligation to take delivery consists
in doing all such acts which could reasonably be
expected of him in order to enable the seller to
effect delivery, and also taking over the goods.”
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Article 66

71. Article 66 of ULIS reads:

“l. Where the buyer’s failure to take delivery
of the goods in accordance with the contract amounts
to a fundamental breach of the contract or gives the
seller good grounds for fearing that the buyer will
not pay the price, the seller may declare the con-
tract avoided.

“2. Where the failure to take delivery of the
goods does not amount to a fundamental breach of
the contract, the seller may grant to the buyer an
additional period of time of reasonable length, If
the buyer has not taken delivery of the goods at the
expiration of the additional period, the seller may
declare the contract avoided, provided that he does
so promptly.”

72. The Working Group decided to delete this
article as the provisions thereof had been incorporated
in the consolidated set of new remedial articles [70]
to {72 bis].

Article 67

73. Article 67 of ULIS reads as follows:

“1, {If the contract reserves to the buyer the
right subsequently to determine the form, measure-
ment or other features of the goods (sale by speci-
fication) and he fails to make such specification
either on the date expressly or impliedly agreed upon
or within a reasonable time after receipt of a request
from the seller, the seller may declare the contract
avoided provided that he does so promptly, or make
the specification himself in accordance with the
requirements of the buyer in so far as these are
known to him.

“9. 1If the seller makes the specification himself,
he shall inform the buyer of the details thereof and
shall fix a reasonable period of time within which
the buyer may submit a different specification. If the
buyer fails to do so the specification made by the
seller shall be binding.”

. 74. The Secretary-General’s report on issues pre-
sented by chapters IV to VI of ULIS noted that the
remedial provision in this article was inconsistent with
the remedial provisions in other articles of the Law,
in that it provided for avoidance of the contract for
any delay or failure to provide specifications without
regard to whether this constituted a fundamental
breach. The report suggested that in the interest of
consistency, the expression “may declare the contract
avoided, provided that he does so promptly” should
be deleted from the text, so that delay or failure of
the buyer to supply specifications would be subject to
the general remedial provisions applicable to a breach
of contract by the buyer.!* {t was suggested that the
above expression should be replaced by the following
phrase: “may have recourse to the remedies specified
in articles [70] to [72 bis]”.

75. The above proposal was supported by some
representatives, while others doubted whether the gen-
eral remedial provisions were well suited for the special
cases covered by article 67.

14 A/CN.9/WG.2/WP.19, para. 30; annex IV to this report;
see below, section 5.

76. One representative suggested the deletion of
the article as it provided for a question of detail only.
One observer and some representatives emphasized that
the article dealt with problems of high practical im-
portance.

77. Some representatives were of the opinion that
avoidance of the contract as allowed by the general
remedial provisions was too strong a remedy for the
buyer’s failure to provide specifications and suggested
that the only remedy in such cases should be the
transfer to the seller of the power to make specifica-
tion, coupled, where appropriate, with compensation
for damage. One representative, supported by an ob-
server, proposed that, in addition to these remedies,
avoidance of the contract should also be allowed. An-
other representative held the view that the law should
not provide for compensation but should leave that
question to interpretation.

78. One representative expressed the view that
specification was only a right and not an obligation
of the seller. Another representative suggested that it
should be made clear that the buyer is obliged to make
specifications if the contract so provides.

79. One representative suggested that the seller
should be obliged to give notice before resorting to
remedies.

80. One representative submitted that article 67,
after appropriate modifications, should be moved to
chapter V of ULIS.

81. The Working Group decided to adopt in prin-
ciple the proposal mentioned at the end of para-
graph 74 above and to defer final action on this pro-
posal and on the whole article until a later session.

Article 68

82. Article 68 of ULIS reads:

“l. Where the contract is avoided because of
the failure of the buyer to accept delivery of the
goods or to make a specification, the seller shall
have the right to claim damages in accordance with
articles 84 to 87.

“2. 'Where the contract is not avoided, the seller
shall have the right to claim damages in accordance
with article 82.”

83. The Working Group decided to delete this
article as the provisions thereof had been incorporated
in the consolidated set of new remedial articles [70]
to [72 bis].

SeEcTioN III. OTHER OBLIGATIONS OF THE BUYER

Article 69
84. Article 69 of ULIS reads:

“The buyer shall take the steps provided for in
the contract, by usage or by laws and regulations in
force, for the purpose of making provision for or
guaranteeing payment of the price, such as the ac-
ceptance of a bill of exchange, the opening of a
documentary credit or the giving of a banker’s
guarantee”.
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85. The Working Group decided to delete this
article and replace it by a new article 56 bis.!®

Article 70

86. Article 70 of ULIS reads as follows:

“l. If the buyer fails to perform any obligation
other than those referred to in sections I and II of
this chapter, the seller may:

“(g) where such failure amounts to a funda-
mental breach of the contract, declare the contract
avoided, provided that he does so promptly, and
claim damages in accordance with articles 84 to 87;
or

“(b) in any other case, claim damages in ac-
cordance with article 82.

“2. The seller may also require performance by
the buyer of his obligation, unless the contract is
avoided”.

87. The Working Group decided to delete this
article as the provisions thereof had been incorporated
in the consolidated set of new remedial articles [70]
to [72 bis].

II. CONSIDERATION OF ARTICLES 71 TO 101 oF ULIS

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SECTION I. CONCURRENCE BETWEEN DELIVERY OF
THE GOODS AND PAYMENT OF THE PRICE

Articles 71-72
88. Articles 71 and 72 of ULIS read as follows:

Article 71

“Except as otherwise provided in article 72,
delivery of the goods and payment of the price shall
be concurrent conditions. Nevertheless, the buyer
shall not be obliged to pay the price until he has
had an opportunity to examine the goods.”

Article 72

“]. Where the contract involves carriage of the
goods and where delivery is, by virtue of para-
graph 2 of article 19, effected by handing over the
goods to the carrier, the seller may either postpone
despatch of the goods until he receives payment or
proceed to despatch them on terms that reserve to
himself the right of disposal of the goods during
transit. In the latter case, he may require that
the goods shall not be handed over to the buyer
at the place of destination except against payment
of the price and the buyer shall not be bound to
pay the price until he has had an opportunity to
examine the goods.

“2. Nevertheless, when the contract requires
payment against documents, the buyer shall not be
entitled to refuse payment of the price on the ground
that he has not had the opportunity to examine the
goods.”

89. The Working Group decided to delete these
articles as the provisions thereof had been incorporated
in article 59 bis.

16 For text of the new article see para. 35, subpara. (a).

Article 73
90. Article 73 of ULIS reads as follows:

“l. Each party may suspend the performance
of his obligations whenever, after the conclusion of
the contract, the economic situation of the other
party appears to have become so difficult that there
is good reason to fear that he will not perform a
material part of his obligations.

“2. If the seller has already despatched the goods
before the economic situation of the buyer described
in paragraph 1 of this article becomes evident, he
may prevent the handing over of the goods to the
buyer even if the latter holds a document which
entitles him to obtain them.

“3. Nevertheless, the seller shall not be entitled
to prevent the handing over of the goods if they are
claimed by a third person who is a lawful holder of
a document which entitles him to obtain the goods,
unless the document contains a reservation concern-
ing the effects of its transfer or unless the seller
can prove that the holder of the document, when
he acquired it, knowingly acted to the detriment of
the seller.”

91. Prior to the present session Governments and
representatives on the Working Group submitted sev-
eral comments on this article. It was noted in these
comments that the unilateral decision of the seller as
to the economic situation of the buyer might have
serious consequences for the buyer;!® the suggestion
was made that the buyer should be allowed to remedy
the situation by providing assurances*? and it was 'held
that the provisions of this article imposing obliga-
tions upon the carrier conflicted with those of muni-
cipal and international law concerning the carriage
of goods.?®

92. The Secretary-General in his report on issues
presented by chapters IV-VI of ULIS (A/CN.9/WG.2/
WP.19), based on the above comments and the con-
siderations contained in paragraphs 48 to 61 of that
report, suggested the following modifications:

(@) A new paragraph 1 bis should be inserted in
the article to read as follows:

“A party suspending performance shall promptly
notify the other party thereof and shall continue with
performance if the other party, by guarantee, docu-
mentary credit or otherwise, provides adequate assur-
ance of his performance. On failure by the other
party, within a reasonable time after notice, to pro-
vide such assurance, the party who suspended per-
formance may avoid the contract.”

(b) At the end of paragraph 2 the following new
sentence should be added:

“The foregoing provision relates only to the rights
in the goods as between the buyer and the seller
[and does not affect the obligations of carriers and
other persons]”,

(¢) Paragraph 3 of the article should be deleted.
16 A/CN.9/WG.2/WP.17, para. 11.

17 Ibid., paras. 12 and 14.
18 Jbid., para. 13.



38 Yearbook of the United Nations Commission on International Trade Law, 1974, Volume V

93. In respect of paragraph 1 of the article there
was general agreement in the Working Group that the
expression “the economic situation of the other party
appears to have become so difficult” was too subjective
and vague and, therefore, it should be replaced by a
more objective and precise one. One representative ex-
pressed the view that as a matter of policy the right
to a unilateral suspension might lead to arbitrary actions
to the serious detriment of the buyer. One representa-
tive proposed the phrase “reasonable grounds for belief
that a material part of performance will not be given
when due”. Another representative supported this pro-
posal with the modification, however, that the words
“for belief” should be replaced by “to conclude”. One
observer suggested the replacement of the expression
“reasonable grounds” in the proposed text by a more
unambiguous form.

94. Some representatives expressed the view that
article 73 should be made to apply only in cases where
credit had been extended and the terms of this credit
were not observed. One representative suggested that
the article be limited in scope to cases of bankruptcy
and insolvency, and added that paragraph 2 would not
be operative because the draft could not have any
effect on carriers. It was suggested by one delegate that
in many countries there was no reliable information
on insolvency of companies and by another that the
yearly balances were issued too late to provide for up-
to-date information on the financial situation of the
companies. Another representative held that the grounds
for suspension of performance should be derived from
the conduct of the defaulting party during performance.
One observer noted his disagreement with all these pro-
posals and another representative suggested that the
article should only apply in case of a serious deteriora-
tion of the financial situation of the buyer.

95. The Working Group agreed in principle that
a provision in line with paragraph 1 bis suggested by
the Secretary-General (see paragraph 92 abave) should
be inserted in the article. However, several comments
were made as to the content and language of such a
provision.

96. Omne representative suggested that a provision
should be inserted in paragraph 1 to the effect that
the guarantee of performance must be satisfactory to
or even accepted by the other party. Another represen-
tative was of the opinion that the text should also
call for disclosure by the seller of his reasons for
suspending performance. Still another representative
suggested that the additional costs incurred by the buyer
in securing the guarantee should be borne by the seller.
This latter proposal was supported by one observer
and opposed by another.

97. One observer suggested that the law should
also allow the seller to claim a less drastic remedy than
avoidance of the contract in addition to his suspension
of performance of his obligations under the contract.

98. Onme representative proposed that the expres-
sion “documentary credit” in paragraph 1 bis should
be replaced by the expression “letter of credit”. An-
other drafting proposal suggested the insertion after
“a party suspending performance” at the beginning of
the paragraph of the expression “or preventing the hand-
ing over of goods”.

99. In connexion with paragraph 2 one representa-
tive pointed out that the law in most countries allowed
a seller to stop goods in transit only in clearly specified
cases and suggested that the Uniform Law should also
spell out the particular situation in which article 73
would be applicable.

100. One representative and one observer held that
the deletion of paragraph 3 of article 73 as suggested
in the report of the Secretary-General would leave
third parties without any recourse and suggested that
this paragraph should therefore be retained.

101. The Working Group requested the drafting
party set up for consideration of article 75, paragraph 2
(Drafting Party IV),% in view of the interrelation be-
tween articles 73 and 75, also to consider article 73
and prepare a revised draft thereof. The drafting party
submitted to the Working Group at its 13th meeting
a revised text of article 73. Many representatives and
observers made comments on this draft and submitted
proposals both on the substance and the language of
the proposed text. In view of these comments and pro-
posals, the Working Group requested Drafting Party IV
to reconsider the draft it had recommended and to
submit a revised version thereof,

102. Drafting Party IV submitted its revised draft
of article 73 to the 15th meeting of the Working Group
on 30 January 1974.

103. Omne representative expressed the view that
there was a discrepancy between the proposed text and
article 76 because the protection provided by the former
was too narrow while that provided by the latter was
too broad. The combined effect of these two articles
was to force the parties to avoid the contract rather
than to rely on the less drastic remedy of suspension
of performance.

104. One observer pointed out that under para-
graph 1 of the article the deterioration of the economic
situation of a party could only be taken into considera-
tion if this occurred or became known to the other
party after the conclusion of the contract. He further
noted that paragraph 3 was intended to cover also
substantial delay in performance.

105. The representatives of Brazil, Ghana, Hungary
and Kenya did not object to the adoption of this article,
as suggested by the drafting party, but reserved the
right to suggest modification of the text at a later session.

106. The Working Group decided to adopt ar-
ticle 73 as suggested by Drafting Party IV and noted
the reservations mentioned in paragraph 105 above.
The text of article 73 as adopted by the Working
Group reads as follows:

“1. A party may suspend the performance of his
obligation when, after the conclusion of the contract,
a serious deterioration in the economic situation of
the other party or his conduct in preparing to per-
form or in actually performing the contract, gives
reasonable grounds to conclude that the other party
will not perform a substantial part of his obligations.

“2. 1If the seller has already dispatched the goods
before the grounds described in paragraph 1 become
evident, he may prevent the handing over of the
goods to the buyer even if the latter holds a docu-

19 See para. 121 below.
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ment which entitles him to obtain them. The pro-
vision of the present paragraph relates only to the
rights in the goods as between the buyer and the
seller,

“3. A party suspending performance, whether
before or after dispatch of the goods, shall promptly
notify the other party thereof, and shall continue
with performance if the other party provides ade-
quate assurance of his performance. On the failure
by the other party, within a reasonable time after
notice, to provide such assurance, the party who
suspended performance may avoid the contract.”

SEcTION II. EXEMPTIONS
Article 74

107. Article 74 of ULIS reads as follows:

“1. Where one of the parties has not performed
one of his obligations, he shall not be liable for such
non-performance if he can prove that it was due to
circumstances which, according to the intention of
the parties at the time of the conclusion of the con-
tract, he was not bound to take into account or to
avoid or to overcome; in the absence of any expres-
sion of the intention of the parties, regard shall be
had to what reasonable persons in the same situa-
tion would have intended.

“2. Where the circumstances which gave rise to
the non-performance of the obligation constituted
only a temporary impediment to performance, the
party in default shall nevertheless be permanently
relieved of his obligation if, by reason of the delay,
performance would be so radically changed as to
amount to the performance of an obligation quite
different from that contemplated by the contract.

“3, The relief provided by this article for one of
the parties shall not exclude the avoidance of the
contract under some other provision of the present
law or deprive the other party of any right which
he has under the present law to reduce the price,
unless the circumstances which entitled the first
party to relief were caused by the act of the other
party or of some person for whose conduct he was
responsible.”

108. Studies submitted by members of the Working
Group analysed the above article from the point of view
of drafting and of substance.?* As to substance, the
central objection was that under paragraph 1 a party
could be too readily excused from performing his con-
tract. Thus, grounds for such excuse were not limited
to physical or legal impossibility, or to circumstances
where performance had been radically changed, but
might extend to situations in which performance had
become unexpectedly onerous; one commentary had
envisaged the possibility that a seller might claim
exemption under article 74 on the ground of an un-
foreseen rise in prices. Included in the studies were
proposals for the redrafting of article 74 designed to
narrow the grounds for excuse, and to clarify the
relationship among the three paragraphs of the article.
In discussing these proposals, several representatives
supported the above objectives: i.e. to narrow the

20 See sections I and X of annex III to this report, reproduced
below in section 4.

grounds for exoneration and to make them more ob-
jective. In this connexion it was noted that it was im-
portant that exoneration should only be available on
the occurrence of an objective obstacle or impediment.

109. Some representatives suggested that the cen-
tral issue was the allocation of risks from unforeseen
events, and suggested that the redraft of article 74
should refer to the risk factor. Others stated that while
this was a correct analysis of the underlying problem,
it would be difficult to draft explicitly in terms of risk
allocation.

110. One representative and one observer suggested
that the article should be drafted in terms of whether
the party claiming exoneration had been at fault in
failing to perform; others indicated that in their view
the principle of fault should be used in the draft but
this principle could come into play only following the
occurrence of a serious event creating an impediment
or obstacle to performance.

111. One observer suggested that a party who
wished to be relieved of his liability for non-perform-
ance should have a duty to notify the other party.
Another observer noted that in redrafting the provision
it should be made clear that the exemption should be
limited to liability for damages; the obligation to pay
the price should not be excused.

112. One observer emphasized that article 74 could
possibly be invoked in cases where damages were due
to hidden defect in the goods sold. However, such
interpretation would lead to a considerable extension
of the causes of exemption which, in this particular
field, were dealt with by the majority of the legal
systems in a very restricted way. He, therefore, came
to the conclusion that it would be appropriate to have
a provision indicating clearly that article 74 would not
be applicable in the case of damages caused by hidden
defect in the goods.

113. The Working Group set up a drafting party
(Drafting Party V) composed of the representatives of
Ghana, Hungary, the United Kingdom and the USSR
and the observer for Norway and requested the drafting
party to prepare a revised draft of article 74.

114. Draifting Party V informed the Working Group
at its 16th meeting on 30 January 1974 that it had
not been able to agree on a final draft. It considered
that further study would have to be made of the cir-
cumstances in which either party may declare the
contract avoided (a matter which was partially covered
by article 74, paragraph 3 of ULIS) and of the con-
sequences which should follow from such avoidance,
It suggested, however, that the draft provisionally
adopted by the drafting party and an alternative pro-
posal submitted by an observer should be included in
the report to facilitate later consideration of this article.

115. The Working Group decided to record the
text provisionally adopted by Drafting Party V and
the alternative proposal submitted by an observer. The
texts of these proposals read:

A. Text of article 74 provisionally adopted
by Drafting Party V

“l. Where a party has not performed one of his
obligations in accordance with the contract and the



Yearbook of the United Nations Commission on International Trade Law, 1974, Volume V

present law, he shall not be liable in damages for
such non-performance if he proves that, owing to
circumstances which have occurred without fault on
his part, performance of that obligation has become
impossible or has so radically changed as to amount
to performance of an obligation quite different from
that contemplated by the contract. For this purpose
there shall be deemed to be fault unless the non-
performing party proves that he could not reasonably
have been expected to take into account, or to avoid
or to overcome the circumstances.

“2. Where the non-performance of the seller is
due to non-performance by a subcontractor, the seller
shall be exempt from liability only if he is exempt
under the provisions of the preceding paragraph and
if the subcontractor would also be exempt if the
provisions of that paragraph were applied to him.

“3. Where the impossibility of performance within
the provisions of paragraph 1 of this article is only
- temporary, the exemption provided by this article
shall cease to be available to the non-performing
party when the impossibility is removed, unless the
performance required has then so radically changed
as to amount to performance of an obligation quite
different from that contemplated by the contract.

“4. The non-performing party shall notify the
other party of the existence of the circumstances which
affect his performance within the provisions of the
preceding paragraphs and the extent to which they
affect it. If he fails to do so within a reasonable
time after he knows or ought to have known of the
existence of the circumstances, he shall be liable for
the damage resulting from such failure.”

B. Alternative proposal

“1. Where a party has not performed one of his
obligations [in accordance with the contract and the
present law], he shall not be liable [in damages] for
such non-performance if he proves that it was due
to an impediment [which has occurred without any
fault on his side and being] of a kind which could
not reasonably be expected to be taken into account
at the time of the conclusion of the contract or to be
avoided or overcome thereafter.

“2., Where the circumstances which gave rise to
the non-performance constitute only a temporary
impediment, the exemption shall apply only to the
necessary delay in performance. Nevertheless, the
party concerned shall be permanently relieved of his
obligation if, when the impediment is removed, per-
formance would, by reason of the delay, be so
radically changed as to amount to the performance
of an obligation quite different from that contem-
plated by the contract.

“3, The non-performing party shall notify the
other party of the existence of the impediment and
its effect on his ability to perform. If he fails to do so
within a reasonable time after he knows or ought
to have known of the existence of the impediment,
he shall be liable for the damage resulting from
this failure. ‘

“4, The exemption provided by this article for
one of the parties shall not deprive the other party
of any right which he has under the present law to

declare the contract avoided or to reduce the price,
unless the impediment which gave rise to the exemp-
tion of the first party was caused by the act of the

other party [or of some person for whose conduct
he was responsible].”

SECTION III. SUPPLEMENTARY RULES CONCERNING
THE AVOIDANCE OF THE CONTRACT

Article 75

116. Article 75 of ULIS reads:

“l. Where, in the case of contracts for delivery
of goods by instalments, by reason of any failure by
one party to perform any of his obligations under
the contract in respect of any instalment, the other
party has good reason to fear failure of performance
in respect of future instalments, he may declare the
contract avoided for the future, provided he does so
promptly.

“2. The buyer may also, provided that he does
so promptly, declare the contract avoided in respect
of future deliveries or in respect of deliveries already
made or both, if by reason of their independence
such deliveries would be worthless to him.”

117. One representative drew attention to his com-
ments in section I of document A/CN.9/WG.2/WP.17/
Add.1* suggesting that in order to bring this article
into conformity with the provisions on fundamental
breach, the expression “failure of performance” should
be replaced by the expression “a fundamental breach”.
Another representative noted that the provision allow-
ing avoidance of the contract only if avoidance is done
“promptly” was not in conformity with the general
remedial provision on avoidance as suggested by the
Secretary-General in article [72 bis] which allowed
avoidance “within a reasonable time”. The same repre-
sentative noted that paragraph 1 of article 75 might
be irrelevant in view of the provisions contained in
article [72 bis]. :

118. As regards paragraph 2 of article 75 several
representatives were of the opinion that an objective
test was needed 1o determine the situation when the
contract could be avoided in respect of future instal-
ments. The test of worthlessness of goods to the buyer
was considered to be too subjective and also too strict:
even highly defective goods might not be worthless.
One representative recalled his proposal in section 11
of document A/CN.9/WG.2/WP.17/Add.1* that the
expression at the end of the paragraph “such deliveries
would be worthless to him” should be replaced by the
phrase “the value of such deliveries to him would be
substantially impaired”. Some representatives supported
this modification; others thought that the original ver-
sion of ULIS was preferable. In order to make the
text more objective, one representative suggested that
the words “to him” be replaced by the phrase “to a
reasonable person in the buyer’s position”.

119. One observer drew attention to the difference
in the English and French versions of this paragraph.
The English version reads “such deliveries would be
worthless to him” while the French text talks of “ces
livraisons n’ont pas d’intérét pour lui”. The same ob-

* Annex III to this report, reproduced below in section 4.
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server suggested that the approach found in the French
version should be the basis for the new formulation.
One representative suggested that the expression “such
deliveries should not serve the purpose for which they
were required” should be used. Another proposal
favoured the phrase “such deliveries would not serve
their normal purpose”. This latter proposal, however,
was objected to by several representatives.

120. One representative expressed the opinion that
the reference in paragraph 2 to future deliveries might
cause confusion because such deliveries were dealt with
in paragraph 1 of the article. In his view, therefore,
paragraph 2 should be confined to past deliveries.

121. The Working Group set up a drafting party
(Drafting Party IV) composed of the representatives
of France, Ghana, India, Japan and the United States
and the observer for the ICC and requested the Drafting
Party to prepare @ revised draft of article 75. Draft-
ing Party IV submitted its proposal to the Working
Group at its 13th meeting on 29 January 1974 (see
paragraph 126 below).

122. One representative expressed the view that
there was little or no practical difference between the
suggested text of article 75 incorporating the concept
of fundamental breach and article 76 and, therefore,
one of them seemed to be superfluous. Another repre-
sentative, however, was of the opinion that these articles
provided for different situations.

123. One observer suggested that the phrase “of
any given delivery or” should be inserted in paragraph 2
before the words “of future deliveries” and that the
expression “or serve any other reasonable purpose for
the buyer” be added to the end of this paragraph. The
former proposal was supported by another representa-
tive and both proposals objected to by several other
representatives.

124. Some representatives pointed out that other
articles of the law as revised by the Working Group
provided for the right of the interested party to avoid
the contract within a reasonable time and held that
there was no reason for providing in this article for
the exercise of the right of avoidance “promptly”.

125.  One observer suggested that paragraphs 1 and
2 should be merged by connecting them with a sentence
commencing “He may at that time also declare the
contract avoided in respect of ...”.

126. The Working Group decided to adopt ar-
ticle 75 as suggested by the Drafting Party with a
slight modification relating to the word “promptly”.
The text as adopted reads:

“]. Where, in the case of contracts for delivery
of goods by instalments, by reason of any failure
by one party to perform any of his obligations under
the contract in respect of any instalment, the other
party has good reason to fear a fundamental breach
in respect of future instalments, he may declare the
contract avoided for the future, provided that he
does so within a reasonable time.

“2. A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does
so at the time, declare the contract avoided in
respect of deliveries already made, if by reason of

their interdependence, deliveries already made could
not be used for the purpose contemplated by the
parties in entering the contract.”

127. The Working Group further decided that ar-
ticles 73, 75 and 76 should comprise a new section I
within chapter III of the Law, entitled “Anticipatory
breach” and that the provisions providing for exemp-
tions (article 74 of ULIS) should follow that section.

Article 76

128. Article 76 of ULIS reads as follows:

“Where prior to the date fixed for performance
of the contract it is clear that one of the parties will
commit a fundamental breach of the contract, the
other party shall have the right to declare the con-
tract avoided.”

129. The Working Group agreed to delete the word
“fixed” in the first line of the article in accordance
with the suggestion contained in paragraph 29 of docu-
ment A/CN.9/WG.2/WP.17.

130. The above document also contained a pro-
posal (paragraph 31) to revert to the 1956 wording of
this article. That version provided that a party could
declare the contract avoided if the other party “so
conducts himself as to disclose an intention to commit
a fundamental breach of contract”. This proposal was
supported by one representative who referred to the
doctrine of repudiation and held that an anticipatory
breach could never be safely assured unless an intention
to this effect was disclosed. Having regard to rapidly
improving technology and communication systems,
there was some merit in restricting the scope of the
article as proposed in paragraph 31 of A/CN.9/WG.2/
WP.17. This proposal was opposed by several repre-
sentatives.

131. Some representatives and an observer saw
no difference between the case where future breach
of contract would be a result of repudiation and where
it would be due to another reason, as for instance the
burning down of the manufacturer’s workshop. One
representative pointed out that a great majority of the
States attending the 1964 Hague Conference voted for
the elimination of the concept of intention from the
text. However, he thought that article 76 should be
confined to the conduct of the parties and suggested
that the expression “from the conduct of the parties”
should be inserted after the word “clear”. This proposal
was objected to by a number of representatives on the
grounds that it would narrow the scope of the article.
An observer proposed that the insertion should read:
“from the conduct or situation of one of the parties, or
the conditions on which his performance is dependent”.

132. Several representatives expressed their views
on the usefulness of merging articles 76 and 48 of
ULIS and on the text proposed to this effect by one
of the representatives.® While some representatives
agreed in principle with such a merger, one observer
noted that he preferred to keep these articles separate.

133. Omne observer suggested that article 76 should
contain a provision whereby a guarantee or adequate
assurance of performance would prevent a declaration

21 A/CN.9/WG.2/WP.17, para. 33.
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of avoidance. Some representatives who commented on
this proposal expressed their disagreement therewith.

134. The Working Group decided to adopt ar-
ticle 76 of ULIS with the change mentioned in para-
graph 129 above. The article as adopted reads:

“Where prior to the date for performance of the
contract it is clear that one of the parties will com-
mit a fundamental breach of the contract, the other
party shall have the right to declare the contract
avoided.”

Article 77
135. Article 77 of ULIS reads:

“Where the contract has been avoided under
article 75 or article 76, the party declaring the con-
tract avoided may claim damages in accordance with
articles 84 to 87.”

136. It was observed that this article repeated a
rule that had already been established under the basic
rules on remedies approved by the Working Group.

137. The Working Group decided to delete this
article. It also noted that at jts fourth session considera-
tion of article 48 had been deferred pending action on
articles 75 to 77. The Working Group decided to delete
article 48.

Article 78
138. Article 78 of ULIS reads as follows:

“l. Avoidance of the contract releases both par-
ties from their obligation thereunder, subject to any
damages which may be due.

“2, If one party has performed the contract
either wholly or in part, he may claim the return of
whatever he has supplied or paid under the contract.
If both parties are required to make restitution, they
shall do so concurrently.”

139. One observer suggested that the right of the
seller to claim the return of the goods should be
restricted to cases where he had specifically reserved
such right in the contract and even in such cases he
should lose that right after the lapse of a certain period.
Another observer supported the idea that the seller
should only be allowed to claim return of the goods
within a certain period but raised the question whether
return of the goods could also be claimed where the
buyer had gone into bankruptcy or where the goods
had been incorporated into his property.

140. Several representatives disagreed with the
above proposals. It was held that the party who had
fulfilled his obligation should in principle be able fo
claim the return of whatever he had supplied. This
would not apply if the goods had been incorporated in
other property or where the buyer went into bankruptcy;
in the latter case the national law of the buyer would
apply.

141. Ome representative expressed concern about
the solution in this article, according to which in cases
where one of the parties avoided the contract that had
been partly performed either party could have the right
to treat the performance as interdependent and claim
restitution without any limitation. He considered that

the solution in the United States Uniform Commercial
Code, under which there was a presumption of divis-
ibility, was better.

142. Another representative pointed out that there
was some inconsistency between the provisions of the
article and those of article 74. Paragraph 1 of this
article provided that avoidance released both parties
from their obligations “subject to any damage which
may be due”, while article 74 exempted the party from
liability for damages.

143. One representative introduced the following
proposal with the request that it should be considered
at a later session of the Working Group:

“l. Where the contract is avoided for a funda-
mental breach which is not excused under article 74,
the avoiding party is released from all of his obliga-
tions under the contract and may claim damages in
accordance with article .

“2. Where the avoiding party has performed in
whole or in part and has not avoided that part of
the contract which has been performed, he may
require the other party to perform his obligation
with regard to that part. If that part of the contract
has been avoided, the avoiding party may claim the
return of what was supplied or paid. In either case,
the avoiding party may claim damages for breach of
the unperformed part in accordance with articles . . .

“3. If the party in breach has, at the time of
avoidance, performed part of his obligation, he may
claim as restitution the value of that part of the
performance to the extent that such value exceeds
any claims for performance, damages or restitution
established by the other party.”

144. The Working Group decided to defer final
action on this article until its next session.

Article 79
145. Article 79 of ULIS reads as follows:

“1. The buyer shall lose his right to declare the
contract avoided where it is impossible for him to
return the goods in the condition in which he re-
ceived them.

“2. Nevertheless, the buyer may declare the con-
tract avoided:

“(a) If the goods or part of the goods have
perished or deteriorated as a result of the defect
which justifies the avoidance;

“(b) If the goods or part of the goods have
perished or deteriorated as a result of the examina-
tion prescribed in article 38;

“(¢) If part of the goods have been consumed or
transformed by the buyer in the course of normal
use before the lack of conformity with the contract
was discovered;

“(d) If the impossibility of returning the goods
or of returning them in the condition in which they
were received is not due to the act of the buyer or of
some other person for whose conduct he is respon-
sible;

“(e) If the deterioration or transformation of
the goods is unimportant.”
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146. The Working Group agreed to adopt the pro-
posals contained in paragraph 41 of document A/
CN.9/WG.2/WP.17, that the phrase “or to require
the seller to deliver substitute goods” be inserted after
the words “avoided” in paragraph 1 of the article, and
that the introductory phrase in paragraph 2 should be
redrafted to read: “Nevertheless the preceding para-
graph shall not apply:”. The Working Group also
agreed to insert the words “have been sold in the
normal course of business or” after the introductory
words “if part of the goods” in subparagraph 2 (c)
and to add to the end of this subparagraph the phrase
“or ought to have been discovered”.

147. One representative drew attention to the pro-
posal contained in paragraph 45 of document A/CN.9/
WG.2/WP.17. However, the proposal was opposed
by some delegates who held that it did not cover cases
in which goods had perished or deteriorated because of
their own nature. It was proposed that this difficulty
could be solved by adding to the end of the subpara-
graph the words “or is due to the nature of the goods”;
however, this proposal was opposed on the ground
that the addition would make the exception too broad.
It was stated that subparagraph 2 (d) to which the
proposal related provided for cases where a defect was
present in the goods at the time of their handing over
and in such cases the buyer’s right of avoidance should
be presumed regardless of the fact that the goods might
have perished before discovery of the defect.

148. Several representatives suggested that the dif-
ference between the proposed language and paragraph 1
of the article might create confusion; because of this
and other reasons mentioned above, subparagraph (d)
should be retained without any change. The representa-
tive of France reserved his country’s position on sub-
paragraph 2 (d) until final adoption of chapter VI on
passing of the risk,

149. Onme representative suggested deletion of sub-
paragraph (e) in line with the Working Group’s de-
cision to eliminate from article 33 the former para-
graph 2. This proposal was supported by another
representative and opposed by some observers.

150. The Working Group decided to adopt ar-
ticle 79 as follows:

“l. The buyer shall lose his right to declare the
contract avoided or to require the seller to deliver
substitute goods where it is impossible for him to
return the goods in the condition in which he received
them.

“2. Nevertheless the preceding paragraph shall
oot apply:

“(a) If the goods or part of the goods have
perished or deteriorated as a result of the defect
which justifies the avoidance;

“(b) If the goods or part of the goods have
perished or deteriorated as a result of the examina-
tion prescribed in article 38;

“(c) If part of the goods have been sold in the
pormal course of business or have been consumed or
transferred by the buyer in the course of normal use
before the lack of conformity with the contract was
discovered or ought to have been discovered;

“(d) If the impossibility of returning the goods or
of returning them in the condition in which they
were received is not due to the act of the buyer or
of some other person for whose conduct he is
responsible;

“(e) If the deterioration or transformation of the
goods is unimportant,”

151. One representative suggested that since ar-
ticle 79 deals with a problem unique to the buyer, at
the second reading of the Law the Working Group
should place this article in chapter III. He further sug-
gested that the Working Group at the same time should
consider redrafting article 79 to read as follows:

“1. Where the buyer has taken over all or part
of the goods called for under the contract and sub-
sequently discovers a non-conformity that would
justify avoidance, the buyer shall lose his right to
avoid that part of the contract where it is impossible
for him to return the goods in the condition in which
he received them.”

2. To read as the text of paragraph 70 (2)
aggpted by the Working Group in paragraph 146
above.

3. To read as Article 80 of ULIS.

Article 80

152. Article 80 of ULIS reads as follows:

“The buyer who has lost the right to declare the
contract avoided by virtue of article 79 shall retain
all the other rights conferred on him by the present
law.”

153. Several opinions were expressed as to the
need for this article.

154. 'The Working Group decided to retain this
article with the addition mentioned in paragraph 50 of
document A/CN.9/WG.2/WP.17. The article as
adopted reads:

“The buyer who has lost the right to declare the
contract avoided or to require the seller to deliver
substitute goods by virtue of article 79 shall retain

all the other rights conferred on him by the present
law.”

Article 81
155. Article 81 of ULIS reads as follows:

“]1. Where the seller is under an obligation to
refund the price, he shall also be liable for the in-
terest thereon at the rate fixed by article 83, as from
the date of payment.

“2, The buyer shall be liable to account to the
seller for all benefits which he has derived from the
goads or part of them, as the case may be:

“(a) Where he is under an obligation to return
the goods or part of them, or

“(b) Where it is impossible for him to return
the goods or part of them, but the contract is never-
theless avoided.”

156. The Working Group decided to adopt this
article with the modification mentioned in paragraph 54

of document A/CN.9/WG.2/WP.17. The article as
adopted reads:
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“l. Where the seller is under an obligation to
refund the price, he shall also be liable for the in-
terest thereon at the rate fixed by article 83, as from
the date of payment.

“2. The buyer shall be liable to account to the
seller for all benefits which he has derived from the
goods or part of them, as the case miay be:

“(a) Where he is under an obligation to return
the goods or part of them; or

“(b) Where it is impossible for him to return
the goods or part of them, but he has nevertheless
exercised his right to declare the contract avoided
or to require the seller to deliver substitute goods.”

SECTION IV. SUPPLEMENTARY RULES CONCERNING
DAMAGES
Article 82

157. Article 82 of ULIS reads as follows:

“Where the contract is not avoided, damages for
a breach of contract by one party shall consist of
a sum equal to the loss, including loss of profit, suf-
fered by the other party. Such damages shall not
exceed the loss which the party in breach cught to
have foreseen at the time of the conclusion of the
contract, in the light of the facts and matters which
then were known or ought to have been known to
him, as a possible consequence of the breach of the
contract.”

158. The discussion on this article was focused on
the draft text contained in paragraph 57 of docu-
ment A/CN.9/WG.2/WP.17. Most representatives and
observers who spoke on the issue supported the pro-
posal, some with certain modifications.

159. Several representatives held that the restric-
tion, in both ULIS and the proposed text, of the amount
of damages which could be claimed for breach of
contract was not an equitable solution in all situations.
However, most speakers agreed that some restriction
on consequential damages was neccssary. The views
which were expressed differed as to whether the prin-
ciple of foreseeability contained both in ULIS and the
proposed text was sufficiently objective.

160. One representative suggested the deletion of
the second paragraph of the draft proposal.

161. One representative recalled the comments con-
tained in paragraph 58 of document A/CN.9/WG.2/
WP.17 concerning the French text of this article. One
observer noted that the omission of any reference to
loss of profit might cause doubts in the English text
as well.

162. The Working Group decided to set up a draft-
ing party (Drafting Party VI) composed of the repre-
sentatives of France, Hungary, India, Japan, Mexico
and the USSR and the observer for Norway and re-
quested the Drafting Party to prepare a revised draft
of this article.

163. Drafting Party VI submitted its proposal to
the Working Group at its 16th meeting on
31 January 1974.

164. The representatives of Brazil and the USSR
expressed the opinion that restriction on damages con-
tained in the second sentence of the draft proposal was

not necessary and reserved their rights to return to this
question at a later stage,

. 165. The Working Group took note of the reserva-
tions in paragraph 164 above and decided to adopt

the text proposed by Drafting Party VI. The text as
adopted reads:

“Damages for breach of contract by one party
shall consist of a sum equal to the loss, including
loss of profit, suffered by the other party as a con-
sequence of the breach. Such damages shall not ex-
ceed the loss which the party in breach had foreseen
or ought to have foreseen at the time of the con-
clusion of the contract, in the light of the facts and
matters which then were known or ought to have
been known to him, as a possible consequence of
the breach of contract.”

Article 83

166. Article 83 of ULIS reads as follows:

“Where the breach of contract consists of delay
in the payment of the price, the seller shall in any
event be entitled to interest on such sum as in arrear
at a rate equal to the ,official discount rate in the
country where he has his place of business or, if he
has no place of business, his habitval residence,
plus 1 per cent.”

167. The Working Group after consideration of
the proposals in paragraph 61 of document A/CN.9/
WG.2/WP.17 decided to adopt article 83 without any
change.

Article 84

168. Article 84 of ULIS reads as follows:

“l. In case of avoidance of the contract, where
there is a current price for the goods, damages shall
be equal to the difference between the price fixed
by the contract and the current price on the date
on which the contract is avoided.

“2. In calculating the amount of damages under
paragraph 1 of this article, the current price to be
taken into account shall be that prevailing in the
market in which the transaction took place or, if
there is no such current price or if its application is
inappropriate, the price in a market which serves as
a reasonable substitute, making due allowance for
differences in the cost of transporting the goods.”

169. Most representatives and observers who spoke
on this article concentrated their comments on the
method of assessment of damages. Several representa-
tives expressed the view that the defaulting party should
compensate for the loss actually sustained by the other
party and thus put the injured party in the position
that he would have been in had the contract been duly
performed, irrespective of whether in such a case com-
pensation would be higher than if calculated on the
basis provided for in article 89. It was pointed out that
under article 86, which referred to loss of profit, the
injured party may also claim compensation caused by
the breach of the contract.

170. The proposal contained in paragraph 63 of
document A/CN.9/WG.2/WP.17, suggesting that the
reference in paragraph 1 of article 84 to the date
“on which the contract is avoided” should be replaced
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by a reference to the date “on which delivery took
place or should have taken place”, was supported by a
number of representatives. It was pointed out that this
language eliminated the possibility of speculation while
the present language of ULIS opened the door thereto
because the injured party was free to avoid the contract
(f)n ahdate when market conditions were most favourable
or him.

171. Several representatives supported the present
solution in ULIS while others proposed different formu-
lations. Several representatives suggested that article 84
should be worded in such a way as to show clearly
that the aggrieved party had the option to rely either
on this article or on article 82. One representative,
supported by another, suggested that distinction should
be made between cases where avoidance occurred
before the date agreed for delivery and those where
avoidance occurred after that date. Another representa-
tive proposed the assessment of damage on the basis
of the “current price on the date on which damages
were actually paid”.

172. One representative noted that the expression
“current price” in the text may lead to some problems
of interpretation in respect of goods which were not
quoted on the market.

173. One representative expressed the view that
the purpose of this article was to set forth guidelines
for the amount of damage. This view was opposed by
an observer who held that the article contained sub-
stantive provisions as to the maximum amount of
damages.

174. The Working Group decided to set up a draft-
ing party (Drafting Party VII) composed of the repre-
sentatives of Austria, Brazil, Japan and the United
States and requested the Drafting Party to prepare a
draft of this article.

175. Drafting Party VII submitted its proposal to
the 15th meeting of the Working Group on 30 Jan-
uary 1974.

176. The Working Group decided to adopt the
text proposed by the Drafting Party with a minor
modification suggested by some representatives. The
text as adopted reads:

“i1. In case of avoidance of the contract, the
party claiming damages may rely upon the provision
of article 82 or, where there is a current price for
the goods, recover the difference between the price
fixed by the contract and the current price on the date
on which the contract is avoided.

“2. In calculating the amount of damages under
paragraph 1 of this article, the current price to be
taken into account shall be that prevailing at the
place where delivery of the goods is to be effected
or, if there is no snch current price, the price at
another place which serves as a reasonable substitute,
making due allowance for differences in the cost of
transporting the goods.”

Article 85

177. Article 85 of ULIS reads as follows:

“If the buyer has bought goods in replacement or
the seller has resold goods in a reasonable manner,
he may recover the difference between the contract

price and the price paid for the goods bought in
replacement or that obtained by the resale.”

178. One representative, supported by others, sug-
gested that it was important that this article should
provide not only for the manner in which the replace-
ment or resale of the goods should be effected but also
for the time within which such act had to take place.
He therefore suggested the addition at the end of the '
article of the expression “if the resale or replacement
occurred in a reasonable manner and within a reason-
able time after avoidance”,

179. Some representatives expressed the view that
article 85 was not necessary and should be deleted
because application of other articles containing general
rules on damages to the special cases dealt with in this
article would lead to the same result as provided for
in article 85. The deletion of this article, however, was
objected to on the basis that the provisions contained
therein were of an important practical nature and
eliminated the need to go through a difficult construc-
tion of interpretation of other articles to arrive at the
same solution.

180. Several representatives pointed out the close
relationship between articles 82 to 89 and suggested
that these articles be considered in conjunction.

181. The Working Group requested the Drafting
Party set up for consideration of article 84,22 in view
of the comments and proposals of representatives on
this article, to prepare a draft on article 85.

182. Drafting Party VII submitted its proposal to
the Working Group at its 15th meeting on 30 January
1974. The Working Group decided to adopt the text
submitted by the Drafting Party with a minor modifica-
tion. The text as adopted reads:

“If the contract is avoided and, in a reasonable
manner and within a reasonable time after avoid-
ance, the buyer has bought goods in replacement or
the seller has resold the goods, he may, instead of
claiming damages under articles 82 or 84, recover
the difference between the contract price and the
price paid for the goods bought in replacement or
that obtained by the resale.”

Article 86
183. Aurticle 86 of ULIS reads as follows:

“The damages referred to in articles 84 and 85
may be increased by the amount of any reasonable
expenses incurred as a result of the breach or up
to the amount of any loss, including loss of profit,
which should have been foreseen by the party in
breach, at the time of the conclusion of the contract,
in the light of the facts and matters which were
known or ought to have been known to him, as a
possible consequence of the breach of the contract.”

184. Several representatives suggested deletion of
this article on the grounds that the revised text of
article 82 made article 86 unnecessary.

185. The Working Group decided to delete this
article.

22 See para. 174 above.
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Article 87

186. Article 87 of ULIS reads as follows:

“If there is no current price for the goods, damages
shall be calculated on the same basis as that provided
in article 82.”

187. The Working Group decided to delete this
article.

Article 88

188. Article 88 of ULIS reads as folows:

“The party who relies on a breach of the contract
shall adopt all reasonable measures to mitigate the
loss resulting from the breach. If he fails to adopt
such measures, the party in breach may claim a re-
duction in the damages.”

189. One representative suggested the deletion of
this article; others, however, were of the opinion that
the article served a useful purpose and that it should
be retained.

190. Several drafting proposals were submitted, It
was suggested that it was the judge who had to decide
what measures the injured party could be expected to
take in order to mitigate the damages and, therefore,
the word “all” before the expression “reasonable
measures” should be deleted. Another proposal which
received considerable support called for replacement
of the expression “all reasonable measures” by the
phrase “such measures as may be reasonable in the
circumstances”. A further proposal suggested that if
reference to “loss” was retained then the words “in-
cluding loss of profit” should be inserted in the text.
Finally, it was suggested that the phrase “in the amount
of loss which could have been reasonably avoided”
should be added to the end of the article.

191. The Working Group requested the Drafting
Party originally set up for consideration of article 84
(Drafting Party VII)23 to consider also article 88 and
to prepare a draft text thereof.

192. Drafting Party VII submitted its proposal to
the Working Group at its 15th meeting on 30 January
1974 (see paragraph 194 below).

193. One representative commenting on the text
submitted by the Drafting Party suggested that the
phrase “reduction in the damages in the amount
which . . .” in the draft should be replaced by the
words “reduction in the amount of damages which. . .”.

194. The Working Group decided to adopt the
draft as submitted by Drafting Party VIL. The text as
adopted reads:

“The party who relies on a breach of the contract
shall adopt such measures as may be reasonable in
the circumstances to mitigate the Joss, including loss
of profit, resulting from the breach. If he fails to
adopt such measures, the party in breach may claim
a reduction in the damages in the amount which
should have been mitigated.”

Article 89

195. Article 89 of ULIS reads as follows:

“In case of fraud, damages shall be determined
by the rules applicable in respect of contracts of sale
not governed by the present Law.”

28 See para. 174 above.

196. Several comments were made as to the need
for this article. Those who preferred its deletion noted
that national law would apply even in the absence of
this article. The view was also expressed that in case
of deletion of this article an express provision would
have to be included in the Law that the provisions of

the Law were without prejudice to the effect of national
law in cases of fraud.

197. Several representatives expressed their agree-
ment with the substance of the proposal contained in
paragraph 73 of document A/CN.9/WG.2/WP.17.
One representative pointed out that this proposal would
in practice raise the question of contract validity which
was outside the scope of the Law. He noted further that
fraud and contract validity were matters of public

Folicy regulated by mandatory provisions of national
aw.

198. The Working Group decided to retain ar-
ticle 89 of ULIS without any change.

199. On the basis of a proposal by an observer,
the Working Group further decided to delete the sub-

~ titles in chapter V, section IV of ULIS.

SECTION V. EXPENSES
Article 90

200. Article 90 of ULIS reads as follows:

“The expenses of delivery shall be borne by the
seller; all expenses after delivery shall be borne by
the buyer.”

201. After a discussion on the need for this article
and its relation with usages of international trade the
Working Group decided to delete this article.

SECTION VI. PRESERVATION OF THE GOODS
Article 91-95
202. Articles 91 to 95 of ULIS read as follows:

Article 91

“Where the buyer is in delay in taking delivery
of the goods or in paying the price, the seller shall
take reasonable steps to preserve the goods; he shall
have the right to retain them until he has been reim-
bursed his reasonable expenses by the buyer.”

Article 92

“l. Where the goods have been received by the
buyer, he shall take reasonable steps to preserve
them if he intends to reject them; he shall have the
right to retain them until he has been reimbursed
his reasonable expenses by the seller.

“2. Where goods despatched to the buyer have
been put at his disposal at their place of destination
and he exercises the right to reject them, he shall be
bound to take possession of them on behalf of the
seller, provided that this may be done without pay-
ment of the price and without unreasonable incon-
venience or unreasonable expense. This provision
shall not apply where the seller or a person author-
ized to take charge of the goods on his behalf is
present at such destination.”
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Article 93

“The party who is under an obligation to take
steps to preserve the goods may deposit them in the
warchouse of a third person at the expense of the
other party provided that the expense incurred is
not unreasonable.”

Article 94

“1. The party who, in the cases to which articles
91 and 92 apply, is under an obligation to take steps
to preserve the goods may sell them by any appro-
priate means, provided that there has been unreason-
able delay by the other party in accepting them or
taking them back or in paying the cost of preserva-
tion and provided that due notice has been given to
the other party of the intention to sell.

“2. The party selling the goods shall have the
right to retain out of the proceeds of sale an amount
equal to the reasonable costs of preserving the goods
and of selling them and shall transmit the balance to
the other party.”

Article 95

“Where, in the cases to which articles 91 and 92
apply, the goods are subject to loss or rapid deteriora-~
tion or their preservation would involve unreason-
able expense, the party under the duty to preserve
them is bound to sell them in accordance with
article 94.”

203. In respect of article 91 one representative ex-
pressed the view that this article was only useful in
cases where property had passed before delivery.

204. Another representative noted that the notion
of right to reject in article 92 was not defined and not
previously used in the Law.

205. The Working Group decided to adopt ar-
ticles 91-95 of ULIS without any change.

CHAPTER V1. PASSING OF THE RISK

206. Chapter VI of ULIS: Passing of the risk
(articles 96-101) was considered by the Working
Group in three steps: (1) the introductory provision
contained in article 96; (2) a group of three intercon-
nected substantive articles (articles 97-99); (3) two
concluding articles (articles 100-101).

Article 96

207. Article 96 of ULIS reads as follows:

“Where the risk has passed to the buyer, he shall
pay the price notwithstanding the loss or deteriora-
tion of the goods, unless this is due to the act of the
seller or of some other person for whose conduct the
seller is responsible.”

208. Consideration was given to whether this ar-
ticle should be retained or whether it should be omitted
as unnecessary.

209. On the one hand, it was suggested that the
provision that when the risk has passed to the buyer he
shall pay the price “notwithstanding the loss or deterio-
ration of the goods”, stated an obvious consequence of
the passing of risk, and was unnecessary. Attention was
directed to article 35 as approved by the Working

Group. It was further indicated that the article appeared
to state a definition of risk of loss, but was inadequate
for that purpose.

210. On the other hand, it was stated that although
the rule of article 96 might be obvious to lawyers who
had worked with the Uniform Law, a statement of
this rule in chapter VI could be helpful to others. Most
representatives were of the view that article 96 should
be retained. One representative suggested that this
article should be placed after articles 97-99.

_211. A question was raised concerning the reten-
tion of the concluding phrase of the article, dealing
with loss or deterioration which was due to an act of the
seller “or some other person for whose conduct the
seller is responsible”. It was noted that this principle
was operative, without express provision, throughout
the Uniform Law; to state this principle in isolated
instances would cast doubt on the general principle. It
was concluded that this involved a question to which
attention should be given by the Working Group in its
final reading of the draft.

212. The Working Group- decided to approve ar-
ticle 96, but to defer final action on the phrase “or of
some other person for whose conduct the seller is
responsible” until a further session.

Articles 97-99

213. The Working Group considered: together the
provisions of three related articles—articles 97-99.
These articles read as follows:

Article 97

“l. The risk shall pass to the buyer when de-
livery of the goods is effected in accordance with the
provisions of the contract and the present Law.

“2. In the case of the handing over of goods
which are not in conformity with the contract, the
risk shall pass to the buyer from the moment when
the handing over has, apart from the lack of con-
formity, been effected in accordance with the provi-
sions of the contract and of the present Law, where
the buyer has neither declared the contract avoided
nor required goods in replacement.”

Article 98

“l. Where the handing over of the goods is de-
layed owing to the breach of an obligation of the
buyer, the risk shall pass to the buyer as from the
last date when, apart from such breach, the handing
over could have been made in accordance with the
contract,

“2. Where the contract relates to a sale of unas-
certained goods, delay on the part of the buyer shall
cause the risk to pass only when the seller has set
aside goods manifestly appropriated to the contract
and has notified the buyer that this has been done.

“3. Where unascertained goods are of such a
kind that the seller cannot set aside a part of them
until the buyer takes delivery, it shall be sufficient
for the seller to do all acts necessary to enable the
buyer to take delivery.”
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Article 99

“l. Where the sale is of goods in transit by sea,
the risk shall be borne by the buyer as from the
time at which the goods were handed over to the
carrier,

“2.  Where the seller, at the time of the conclu-
sion of the contract, knew or ought to have known
that the goods had been lost or had deteriorated, the
risk shall remain with him until the time of the con-
clusion of the contract.”

214. 'The report of the Secretary-General on issues
presented by chapters IV and VI of the Uniform Law
discussed the provisions of chapter VI of ULIS with
special reference to the decision of the Working Group,
at the third session, to delete the definition of “delivery”
in article 19 of ULIS.2* This report (paragraph 76)
proposed a revision and consolidation of the above
articles. One aspect of this proposal was that risk would
pass when the goods were “handed over” to the buyer
or to a carrier; the report discussed the allocation of
risk of roles in relation, inter alia, to the question as to
which party, under normal commercial practice, would
be more likely to have effective insurance coverage
for the goods (paragraphs 70-73).

215. The Working Group discussed the question
as to whether the central concept for transfer of risk
should be “delivery” of the goods or the “handing
over” of the goods to the buyer. Some representatives
preferred the use of “delivery” as the key concept, and
suggested that the rules on risk in chapter VI should
refer to the rules on “delivery” in article 20. In their
view, article 20 constituted an adequate definition of
“delivery”’; on the other hand it was suggested that ar-
ticle 20 defined the seller’s duty of performance, and
that under article 20 the seller’s duty could be per-
formed even though the buyer never took over physical
possession of the goods.

216. Some delegates questioned the clarity of the
concept of “handing over” the goods; it was suggested
that placing the goods at the buyer’s disposal on the
seller’s premises might be considered as “handing over”
the goods. In reply it was noted that “handing over”
had been used in various articles of ULIS and in ar-
ticle 20 as approved by the Working Group, and that
the term had been clearly understood as referring to
a transfer of possession in which the buyer or carrier
took over the goods. Some representatives stated that
the Uniform Law should be clear on this point, in order
to place the risk of loss with the party who would have
possession and control of the goods, and who would be
most likely to have effective insurance coverage. Con-
sideration was given to expressions which would be
clearer on this point, such as “taking over” the goods.

217. In the light of these discussions, one represen-
tative proposed a draft proposal which the Working
Group used as the basis for its further deliberations.
This proposal was as follows:

Article 97
“1. Where the contract of sale involves carriage
of the goods, the risk shall pass to the buyer when

2¢ A/CN.9/WG.2/WP.19, chapter III, paragraphs 64-105;
see below, section 5.

thge goods are handed over to the carrier for trans-
mission to the buyer,

. “2. The first paragraph shall also apply if at the
time of the conclusion of the contract the goods are
already in transit. However, if the seller at that time
knew or ought to have known that the goods had
been lost or had deteriorated, the risk shall remain

with him until the time of the conclusion of the
contract.”

Article 98

“l.  In cases not covered by article 97 the risk
shall pass to the buyer as from the time when the
iglgods were placed at his disposal and taken over by

im,

“2. Paragraph 1 shall also apply in the case of
delivery of goods not conforming to the contract
when the buyer has neither requested the delivery of
new goods nor declared the contract avoided.

_“3. When the goods have been placed at the
disposal of the buyer but have not been taken over,
or have been taken over belatedly by him, and this
fact constitutes a breach of the contract, the risk
shall pass to the buyer as from the last date when he

could have taken the goods over without committing
a breach of the contract.”

218. The Working Group considered article 97
of the above proposal which dealt with passing of the
risk when the contract involved carriage of the goods.
It was noted that paragraph 1 constituted a combina-
tion of the provisions of articles 19 (2) and 97 (1) of
ULIS.

219. It was observed that paragraph 1 was incon-~
sistent with the definition of certain important trade
terms; for example, “C.1.F.”, as defined in Incoterms,
provided for the passage of risk when the goods passed
the ship’s rail. It was suggested that in view of the
importance of such trade terms, paragraph 1 should
include a specific reference to usage such as “‘subject
to article 9”. On the other hand, several representatives.
supported the view that the Uniform Law gave effect
to the terms of the contract (article 5) and to appli~
cable usage (article 9); to make a specific reference in
certain instances would cast doubt on this general
principle.

220. The Working Group aproved paragraph 1 of
article 97 of the above proposal.

221. With respect to paragraph 2 of the same
draft article, it was noted that the proposal was a revi~
sion of article 99 of ULIS.

222. The Working Group approved the first sen-
tence of the above paragraph 2.

223, Questions arose with respect to the second
sentence, which dealt with cases where the seller, at
the time of the contract, knew or ought to have known
that the goods had been lost or deteriorated. It was
suggested that on these facts to permit risk to pass.
to the buyer at the time of conclusion of the contract
was unfair to the buyer in a situation that could amount
to fraud. In addition, since the contract was made
while the goods were in tramsit the provision would
present difficult problems of proof as to the point in
the course of transit when further damage would occur.
Attention was directed to the redraft of article 97 (3)
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in the report of the Secretary-General (paragraph 76)2°
whereby, on these facts, risk would remain with the
ic;eller unless he disclosed the loss or damage to the
uyer.

224. The Working Group then considered ar-
ticle 98, which deals with contracts which do not in-
volve carriage of the goods. In paragraph 1, attention
was given to the provision that risk would pass to the
buyer when the goods “were placed at his disposal and
taken over by him”. Some delegates suggested that
“handing over” the goods would be clearer, and that
the reference to placing the goods at the buyer’s dis-
posal was unnecessary and confusing, since the buyer
could hardly “take over” the goods unless the goods
had been placed at his disposal. Other delegates pre-
ferred the proposed language on the ground that it
avoided the problems with respect to “handing over”
the goods, as discussed above. The Working Group
approved paragraph 1.

225. Paragraph 2 dealt with the effect of non-
conformity of the goods on the transfer of risk, and
on the ability of a buyer to avoid the contract after the
loss or destruction of non-conforming goods. It was
noted that placing this paragraph in article 98 made the
provision inapplicable to cases where the contract in-
volved carriage of the goods (article 97). It was agreed
that this unintended result should be avoided by dealing
with the above problem in a new article [98 bis].

226. Paragraph 3 deals with the effect of delay by
the buyer in taking over the goods. The word “date”
was replaced by “moment”. With this modification, the
paragraph was approved.

227. The Working Group decided to supplement
the above provisions by a further article similar to
paragraph 2 of article 98 of ULIS dealing with con-~
tracts which related to unidentified (unascertained)
goods. The article, as proposed by an observer and
adopted by the Working Group, reads:

“Where the contract relates to unidentified goods,
the risk shall in no case pass to the buyer until the
moment when the goods have been manifestly identi-
fied to the performance of the contract and the buyer
has been informed of such identification.”

228. In connexion with the above new article some
representatives suggested that the expression “the con-
tract relates to unidentified goods” might not be suffi-
ciently clear.

229. Some delegates suggested that this chapter
should include an article dealing specifically with trans-
fer of risk when goods were held by a third party, such
as a bailce or warechouseman. Other delegates were
of the view that such a provision was not necessary, and
would complicate the text. It was decided not to draft
such a provision at this time.

230. The Working Group decided to set up a draft-
ing party (Drafting Party VIII), composed of the
representatives of Austria, Hungary, Japan and the
United States, and requested it to prepare draft provi-
sions on (a) the sitvation dealt with in article 97 (2)
(second sentence) (i.e., the seller knew or ought to
have known that the goods had been lost or deterio-

25 See annex IV to this report, reproduced in section 5 below,

rgted) (see paragraph 223 above) and (b) a mew ar-
ticle on the question mentioned in paragraph 225 above.

231. Drafting Party VIII submitted its proposals
to the Working Group at its 18th meeting on 31 Jan-
vary 1974. The proposals constitute (a) a revision
of the second sentence in article 97 (2); (b) an added
sentence for article 98 (2); (¢) a new article 98 bis.
These proposals were incorporated in an integrated
text of articles 97, 98 and 98 bjs as follows:

Article 97

“l. Where the contract of sale involves carriage
of the goods, the risk shall pass to the buyer when
the goods are handed over to the carrier for trans-
mission to the buyer.

_ “2. The first paragraph shall also apply if at the
time of the conclusion of the contract the goods are
already in transit. However, if the seller at that time
knew or ought to have known that the goods had
been lost or had deteriorated, the risk of this loss
or deterioration shall remain with him, unless he
discloses such fact to the buyer.”

Article 98

“l. In cases not covered by article 97 the risk
shall pass to the buyer as from the time when the
goods were placed at his disposal and taken over
by him.

“2. When the poods have been placed at the
disposal of the buyer but have not been taken over
or have been taken over belatedly by him and this
fact conmstitutes a breach of the contract, the risk
shall pass to the buyer as from the last moment when
he could have taken the goods over without com-
mitting a breach of the contract. However, where the
contract relates to the sale of goods not then identi-
fied, the goods shall not be deemed to be placed at
the disposal of the buyer until they have been clearly
identified to the contract and the buyer has been
informed of such identification.”

Article [98 bis]

“1. Where the goods do not conform to the con-
tract and such non-conformity constitutes a funda-
mental breach, the risk does not pass to the buyer
so long as he has the right to avoid the contract.

“2. In the case of a fundamental breach of con-
tract other than for non-conformity of the goods, the
risk does not pass to the buyer with respect to loss
or deterioration resulting from such breach.”

232. The first proposal involved a redrafting of
the provisions of article 97 (2) (second sentence)
dealing with cases in which the seller knew or ought
to have known that the goods had been lost or had
deteriorated. The proposed language was approved by
the Working Group.

233. The second proposal was for the addition of
a sentence to article 98 (2) to deal with cases where
goods were not identified at the time of the making of
the contract. The Drafting Panty proposed this addi-
tion as a clarification of the provision earlier adopted
by the Working Group as a new article (see paragraph
227 above); under the proposal the new article would
not be inclnded in the text of the Law. The Drafting
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Party proposed that the provision dealing with uniden-
tified goods should be placed in relation to article 98,
which dealt with cases not involving carriage of the
goods, and where risk of loss in the event of buyer’s
delay might pass to the buyer while the goods were
retained by the seller.

234. One observer proposed that the provision on
unidentified goods should be kept in a separate article
so that the rule on identification and notice should also
apply to cases involving carriage. This was rejected on
the ground, among others, that such a provision would
interfere with the transfer of risk when the goods are
handed over to the carrier; the notice of shipment
might in some cases appropriately be given to the buyer
somewhat after delivery to the carrier and the com-
mencement of the transit; a rule that risk of loss is
only transferred at the time of notice would present
practical problems of proof concerning the time of
damage during transit, It was also observed that in the
normal case the delivery to the carrier constituted an
identification of the goods.

235. One representative suggested that the last
sentence of article 98, paragraph 2, after deletion of
the introductory word, “however”, should become a
separate paragraph 3. One observer suggested that the
phrase “identified to the contract” in the above sen-
tence should be replaced by the phrase “identified for
the performance of the contract”.

236. One observer suggested that the following text
be included in article 98 of the draft as paragraph 4:
“4, When time for delivery has come and de-
livery is effected (pursuant to article 20) by placing
the goods at the buyer’s disposal at his place or at
the place of a third persom, the risk shall thereby
pass to the buyer.”

237. The observer who submitted this proposal
stated that the proposed provision would be subject to
the subsequent article making identification a further
condition for passing of the risk. The provision cov-
ered, for example, such cases where the goods are de-
posited with, or to be manufactured by, a third person.

238. The above proposal was opposed by some
representatives as being too loose. One representative,
however, accepted the proposal, provided that the phrase
“at the place of a third person” were replaced by the
phrase “in the warehouse of a third person in accord-
ance with the buyer”, Another representative expressed
the view that the concept of “third person” in the pro-
posal was too broad. The Working Group concluded
that it could not take action on this proposal at the
present session, Some representatives expressed the
view that the proposal dealt with an important prob-
lem that should be considered at a later stage.

239. The new article [98 bis] proposed by the
Drafting Party dealt with the effect of breach of con-
tract by the seller on the transfer of risk to the buyer.
It was noted that the two paragraphs of the article gave
different effect to fundamental breach with respect to
(1) non-conformity of the goods and (2) other types
of breach (such as delay, improper shipment and the
like). Some representatives supported this proposal;
others noted that the proposal was novel and interesting,
and deserved further consideration, but hesitated to
give approval within the time indicated.

240. One observer noted that the question dealt
with in the article had already been solved in para-
graph 2 (a) of article 79, the correctness of which
interpretation was doubted by two representatives. The
question was also raised as to whether users of the
Law would see the relationship between chapter VI
and article 79. The same observer proposed the follow-
ing language for the article: “Where the seller has
failed to perform his obligations under the contract of
sale and the present law, the provisions of articles 97
and 98 shall not impair the remedies afforded the buyer
because of such failure of performance”.

241. The Working Group decided to:

(a) Adopt article 97 as proposed by the Drafting
Party (paragraph 231 above);

(b) Adopt article 98 (paragraph 231 above) ex-
cept for the last sentence in paragraph (2) which
would be considered at the next session;

) (¢) To defer final action on the proposed new ar-
ticle [98 bis] until its next session;

(d) Not to include in the Law the previously adop-

ted new article on unidentified goods (paragraph 227
above).

Articles 99-101 of ULIS
242. Articles 99 to 101 of ULIS read as follows:

Article 99

“l. Where the sale is of goods in transit by sea,
the risk shall be borne by the buyer as from the
time at which the goods were handed over to the
carrier.

“2.  Where the seller, at the time of the conclu-
sion of the contract, knew or ought to have known
that the goods had been lost or had deteriorated,
the risk shall remain with him until the time of
the conclusion of the contract.”

Article 100

“If, in a case to which paragraph 3 of article 19
applies, the sellet, at the time of sending the notice
or other document referred to in that paragraph,
knew or ought to have known that the goods had
been lost or had deteriorated after they were handed
over to the carrier, the risk shall remain with the
seller until the time of sending such notice or docu-
ment.”

Article 101

“The passing of the risk shall not necessarily be
determined by the provisions of the contract con-
cerning expenses.”

243. It was observed that some of the provisions
in these articles had been embraced within articles ap-
proved by the Working Group, and that others were
unnecessary and unhelpful.

244. The Working Group decided to delete ar-
ticles 99-101 of ULIS.

III. FUTURE WORK

245. ‘The Working Group, taking into consideration
the proposals contained in document A/CN.9/WG.2/
L..1, concerning methods of work and after a debate on
the item, decided:
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(a) To request the Secretariat to circulate among
representatives of member States of the Working Group
and the observers who attended the session the text of
the uniform law as adopted or deferred for further
consideration before 15 March 1974;

(b) To request the representatives of Member
States and the observers who attended the session to
submit to the Secretariat their comments and proposals
on the text preferably by 31 August 1974;

(c¢) To request the Secretariat, taking into con-
sideration the comments and proposals of representa-
tives submitted before the above date, to prepare a
study of the pending questions, including possible
solutions thereon, and to circulate the study to members
of the Working Group before 30 November 1974;

(d) To hold the sixth session of the Working Group,
from 10 to 21 February 1975, subject to approval by
the Commission.

2. Revised text of the Uniform Law on the International Sale of Goods as
approved or deferred for further consideration by the Working Group,
on the International Sale of Goods at its first five sessions (A/CN.9/87,
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UNIFORM LAW ON THE INTERNATIONAL SALE OF GOODS*
CHAPTER 1
SPHERE OF APPLICATION OF THE LAW
Article 1

1. The present Law shall apply to contracts of sale
of goods entered into by parties whose places of busi~
ness are in different States:

* Square brackets in the text of the law indicate that no
final decision was taken by the Working Groug on the pro-
visions enclosed. The headings in ULIS have been retained,
where appropriate; for ease in reference, some new headings,
not contained in ULIS, have been inserted by the Secretariat;
all such new headings are enclosed in square brackets.

(a) When the States are both Contracting States; or

(b) When the rules of private international law lead
to the application of the law of a Contracting State.

2. [The fact that the parties have their places of
business in different States shall be disregarded when-
ever this fact does not appear either from the contract
or from any dealings between, or from information dis-
closed by the parties at any time before or at the con-
clusion of the contract.]

3. The present Law shall also apply where it has
been chosen as the law of the contract by the parties.

Article 2
The present Law shall not apply to sales:
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1. (a) Of goods of a kind and in a quantity ordi-
narily bought by an individual for personal, family or
household use, unless it appears from the contract [or
from any dealings between, or from information dis-
closed by the parties at any time before or at the con-
clusion of the contract] that they are bought for a dif-
ferent use;

(b) By auction;

(¢) On execution or otherwise by authority of law.

2. Neither shall the present Law apply to sales:

(a) Of stocks, shares, investment securities, negoti-
able instruments or money;

(b) Of any ship, vessel or aircraft [which is regis-
tered or is required to be registered];

(c) Of electricity.
Article 3

1. [The present Law shall not apply to contracts
where the obligations of the parties are substantially
other than the delivery of and payment for goods. ]

2. Contracts for the supply of goods to be  manu-
factured or produced shall be considered to be sales
within the meaning of the present Law, unless the party
who orders the goods undertakes to supply an essential
and substantial part of the materials necessary for such
manufacture or production.

Article 4
For the purpose of the present Law:

(@) [Where a party has places of business in more
than one State, his place of business shall be his prin-
cipal place of business, unless another place of business
has a closer relationship to the contract and its per-
formance, having regard to the circumstances known to
or contemplated by the parties at the time of the con-
clusion of the contract;]

(b) Where a party does not have a place of busi-
ness, reference shall be made to his habitual residence;

(¢) Neither the nationality of the parties nor the
civil or commercial character of the parties or the con-
tract shall be taken into consideration;

(d) A “Contracting State” means a State which is
Party to the Convention dated . . . relating to . . . and
has adopted the present Law without any reservation
[declaration] that would preclude its application to the
contract;

(e) Any two or more States shall not be considered
to be different States if a declaration to that effect made

under article [II] of the Convention dated . . . relating
to . .. is in force in respect of them.
Article 5

The parties may exclude the application of the pres-
ent Law or derogate from or vary the effect of any of
its provisions. '

Article 6
(Transferred to article 3, paragraph 2)
Article 7
(Transferred to article 4 (¢))

Article 8

The present Law shall govern only the obligations of
the seller and the buyer arising from a contract of sale.
In particular, the present Law shall not, except as
otherwise expressly provided therein, be concerned with
the formation of the contract, nor with the effect which
the contract may have on the property in the goods sold,
nor with the validity of the contract or of any of its
provisions or of any usage.

CHAPTER 11

GENERAL PROVISIONS
Article 9

1. [The parties shall be bound by any usage which
they have expressly or impliedly made applicable to
their contract and by any practices which they have
established between themselves.]

2. [The usages which the parties shall be consid-
ered as having impliedly made applicable to their con-
tract shall include any usage of which the parties are
aware and which in international trade is widely known
to, and regularly observed by parties to contracts of
the type involved, or any usage of which the parties
should be aware because it is widely known in interna-
tional trade and which is regularly observed by parties
to contracts of the type involved. |

3. [In the event of conflict with the present Law,

such usages shall prevail unless otherwise agreed by
the parties. ]

4. [Where expressions, provisions or forms of con-
tract commonly used in commercial practice are em-
ployed, they shall be interpreted according to the mean-
ing widely accepted and regularly given to them in the
trade concerned unless otherwise agreed by the parties. ]

Article 10

[For the purposes of the present Law, a breach of
contract shall be regarded as fundamental wherever the
party in breach knew, or ought to have known, at the
time of the conclusion of the contract, that a reason-
able person in the same situation as the other party
would not have entered into the contract if he had fore-
seen the breach and its effects. ]

Article 11

Where under the present Law an act is required to
be performed “promptly”, it shall be performed within
as short a period as is practicable in the circumstances.

Article 12
(Deleted)

Article 13
(Deleted)

Article 14

Communications provided for by the present Law
shall be made by the means usual in the circumstances.
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Article 15

[A contract of sale need not be evidenced by writing
and shall not be subject to any other requirements as
to form. In particular, it may be proved by means of
witnesses. ]

Article 16

Where under the provisions of the present Law one
party to a contract of sale is entitled to require per-
formance of any obligation by the other party, a court
shall not be bound to enter or enforce a judgement
providing for specific performance except in accordance
with the provisions of article VII of the Convention
dated the 1st day of July 1964 relating to a Uniform
Law on the International Sale of Goods.

Article 17

[In interpreting and applying the provisions of this
Law, regard shall be had to its international character
and to the need to promote uniformity [in its interpre-
tation and application].]

CHAPTER 111

OBLIGATIONS OF THE SELLER

Article 18

The seller shall deliver the goods, hand over any doc-
uments relating thereto and transfer the property in the
goods, as required by the contract and the present Law.

SEcTION I. DELIVERY OF THE GOODS
[AND DOCUMENTS]
Article 19
(Deleted)

SUBSECTION 1. OBLIGATIONS OF THE SELLER AS
REGARDS THE DATE AND PLACE OF DELIVERY

Article 20
Delivery shall be effected:

(a) Where the contract of sale involves the carriage
of goods, by handing the goods over to the carrier for
transmission to the buyer;

(b) Where, in cases not within the preceding para-
graph, the contract relates to specific goods or to un-
ascertained goods to be drawn from a specific stock or
to be manufactured or produced and the parties knew
that the goods were to be manufactured or produced
at a particular place at the time of the conclusion of the
contract, by placing the goods at the buyer’s disposal
at that place;

(¢) In all other cases by placing the goods at the
buyer’s disposal at the place where the seller carried
on business at the time of the conclusion of the contract
or, in the absence of a place of business, at his habitual
residence.

Article 21

1. If the seller is bound to deliver the goods to a
carrier, he shall make, in the usual way and on the
usual terms, such contracts as are necessary for the
carriage of the goods to the place fixed. Where the

goods are not clearly marked with an address or other-
wise appropriated to the contract, the seller shall send
the buyer notice of the consignment and, if necessary,
some document specifying the goods.

2. If the seller is not bound by the contract to effect
insurance in respect of the carriage of the goods, he shall
provide the buyer, at his request, with all information
necessary to enable him to effect such insurance.

Article 22
The seller shall deliver the goods:

(a) If a date is fixed or determinable by agreement
or usage, on that date; or

(b) If a period (such as a stated month or season)
is fixed or determinable by agreement or usage, within
that period on a date chosen by the seller unless the
circumstances indicate that the buyer is to choose the
date; or

(¢) In any other case, within a reasonable time after
the conclusion of the contract.

Article 23

Where the contract or usage requires the seller to
deliver documents relating to the goods, he shall tender
such documents at the time and place required by the
contract or by usage.

Articles 24-32
(Incorporated into articles 41-47)

SUBSECTION 2. OBLIGATIONS OF THE SELLER AS
REGARDS THE CONFORMITY OF THE GOODS

Article 33

1. The seller shall deliver goods which are of the
quantity and quality and description required by the
contract and contained or packaged in the manner re-
quired by the contract and which, where not incon-
sistent with the contract,

(a) Are fit for the purposes for which goods of the
same description would ordinarily be used;

(b) Are fit for any particular purpose expressly or
impliedly made known to the seller at the time of con-
tracting, except where the circumstances show that the
buyer did not rely, or that it was unreasonable for him
to rely, on the seller’s skill and judgement;

(c) Possess the qualities of goods which the seller
has held out to the buyer as a sample or model;

(d) Are contained or packaged in the manner usual
for such goods.

2. The seller shall not be liable under subpara-
graphs (a) to (d) of the preceding paragraph for any
defect if at the time of contracting the buyer knew, or
could not have been unaware of, such defect.

Article 34
(Deleted)

Article 35

1. The seller shall be liable in accordance with the
contract and the present Law for any lack of conformity
which exists at the time when the risk passes, even
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though such lack of conformity becomes apparent only
after that time, [However, if risk does not pass because
of a declaration of avoidance of the contract or of a
demand for other goods in replacement, the conformity
of the goods with the contract shall be determined by
their condition at the time when risk would have passed
had they been in conformity with the contract.]

2. The seller shall also be liable for any lack of
conformity which occurs after the time indicated in
paragraph 1 of this article and is due to a breach of
any of the obligations of the seller, including a breach
of an express gunarantee that the goods will remain fit
for their ordinary purpose or for some particular pur-
pose, or that they will retain specified qualities or char-
acteristics for a specified period. ‘

Article 36
(Incorporated into article 33)

Article 37

If the seller has delivered goods before the date for
delivery he may, up to that date, deliver any missing
part or quantity of the goods or deliver other goods
which are in conformity with the contract or remedy
any defects in the goods delivered, provided that the
exercise of this right does not cause the buyer either un-
reasonable inconvenience or unreasonable expense. The
buyer shall, however, retain the right to claim damages
as provided in article 82.

Article 38

1. The buyer shall examine the goods, or cause
them to be examined, promptly.

2. In the case of carriage of the goods, examination
may be deferred until the goods arrive at the place of
‘destination.

3. If the goods are redispatched by the buyer with-
out a reasonable opportunity for examination by him
and the seller knew or ought to have known at the
time, when the contract was concluded, of the possi~
bility of such redispatch, examination of the goods may
be deferred until they arrive at the new destination.

Article 39

1. 'The buyer shall lose the right to rely on a lack
of conformity of the goods if he has not given the seller
notice thereof within a reasonable time after he has
discovered the lack of conformity or ought to have
discovered it. If a defect which could not have been
‘revealed by the examination of the goods provided for
in article 38 is found later, the buyer may none the less
rely on that defect, provided that he gives the seller
notice thereof within a reasonable time after its discov-
ery. [In any event, the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not given
notice thereof to the seller within a period of two years
from the date on which the goods were handed over,
unless the lack of conformity constituted a breach of a
guarantee covering a [longer] [different] period.]

2. In giving notice to the seller of any lack of con-
formity the buyer shall specify its nature.

3. Where any notice referred to in paragraph 1 of
-this article has been sent by letter, telegram or other

appropriate means, the fact that such notice is delayed
or fails to arrive at its destination shall not deprive the
buyer of the right to rely thereon.

Article 40

The seller shall not be entitled to rely on the pro-
visions of articles 38 and 39 if the lack of conformity
relates to facts of which he knew, or of which he could
not have been unaware, and which he did not disclose.

SECTION II. [REMEDIES FOR BREACH OF CONTRACT

BY THE SELLER]

Article 41

1.  Where the seller fails to perform any of his obli-
gations under the contract of sale and the present Law,
the buyer may:

(a) Exercise the rights provided in articles 42 to 46;

(b) Claim damages as provided in article 82 or
articles 84 to 87.

2. In no case shall the seller be entitled to apply
to a court or arbitral tribunal to grant him a period of
grace.

Article 42

1. The buyer has the right to require the seller to
perform the contract to the extent that specific perform-
ance could be required by the court under its own law
in respect of similar contracts of sale not governed by
the Uniform Law, unless the buyer has acted incon-
sistently with that right by avoiding the contract under
article 44 or, by reducing the price under article 45
[or by notifying the seller that he will himself cure the
lack of conformity].

2. However, where the goods do not conform with
the contract, the buyer may require the seller to deliver
substitute goods only when the lack of conformity con-
stitutes a fundamental breach and after prompt notice.

Article 43

Where the buyer requests the seller to perform, the
buyer may fix an additional period of time of reason-
able length for delivery or for curing of the defect or
other breach. If the seller does not comply with the
request within the additional period, or where the buyer
has not fixed such a period, within a period of reason-
able time, or if the seller already before the expiration
of the relevant period of time declares that he will not
comply with the request, the buyer may resort to any
remedy available to him under the present law.

Article [43 bis)

1. The seller may, even after the date for delivery,
cure any failure to perform his obligations, if he can
do so without such delay as will amount to a funda-
mental breach of contract and without causing the
buyer unreasonable inconvenience or unreasonable ex-
pense, unless the buyer has declared the contract
avoided in accordance with article 44 or the price re-
duced in accordance with article 45 {or has notified the
seller that he will himself cure the lack of conformity].

2. If the seller requests the buyer to make known
his decision under the preceding paragraph, and the
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buyer does not comply within a reasonable time, the
seller may perform provided that he does so before the
expiration of any time indicated in the request, or if no
time is indicated, within a reasonable time. Notice by
the seller that he will perform within a specified period
of time shall be presumed to include a request under

the present paragraph that the buyer make known his
decision.

Article 44

1. The buyer may by notice to the seller declare
the contract avoided:

(a) Where the failure by the seller to perform any
of his obligations under the contract of sale and the
present law amounts to a fundamental breach of con-
tract, or

(b) Where the seller has not delivered the goods
within an additional period of time fixed by the buyer
in accordance with article 43.

2. The buyer shall lose his right to declare the con~

tract avoided if he does not give notice thereof to the
seller within a reasonable time:

(a) Where the seller has not delivered the goods
[or documents] on time, after the buyer has been in-
formed that the goods [or documents] have been de-
livered late or has been requested by the seller to make
his decision under article [43 bis, paragraph 2];

(b) In all other cases, after the buyer has discov-
ered the failure by the seller to perform or ought to
have discovered it, or, where the buyer has requested
the seller to perform, after the expiration of the period
of time referred to in article 43.

Article 45

Where the goods do not conform with the contract,
the buyer may declare the price to be reduced in the
same proportion as the value of the goods at the time
of contracting has been diminished because of such
non-conformity.

Article 46

1. Where the seller has handed over part only of
the goods or an insufficient quantity or where part only
of the goods handed over is in conformity with the con-
tract, the provisions of articles [43, 43 bis, and 44]
shall apply in respect of the part or quauatity which is
missing or which does not conform with the contract.

2. 'The buyer may declare the contract avoided in
its entirety only if the failure to effect delivery com-
pletely and in conformity with the contract amounts to
a fundamental breach of the contract.

Article 47

1. Where the seller tenders delivery of the goods
before the date fixed, the buyer may take delivery or
refuse to take delivery.

2. Where the seller has proffered to the buyer a
quantity of goods greater than that provided for in the
contract, the buyer may reject or accept the excess
quantity. If the buyer rejects the excess quantity, the
seller shall be liable only for damages in accordance
with article 82. If the buyer accepts the whole or part
of the excess quantity, he shall pay for it at the contract
rate.

Article 48
(Deleted)

Article 49
(Deleted)

Article 50
(Transferred to article 23)

Article 51
(Deleted)

SECTION III. TRANSFER OF PROPERTY

Article 52

1. The seller shall dgliver gpods which are free
from the right er claim of a third person, unless the
buyer agreed. to take the goods subject to- such right
or claim.

2. Unless the seller already knows of the right or.
claim of the third person, the buyer may notify the
seller of such right or claim and request that within a
reasonable time the goods shall be freed therefrom or
other goods free from all rights or claims of third per-
sons shall be delivered to him by the seller. Failure by
the seller within such period to take. appropriate action
in response to the request shall:amount to a fundamen-
tal breach of contract.

Article 53
(Deleted)

Article 54
(Transferred to article 21)

Article 55
(Incorporated into articles 41 to 47)

CHAPTER 1V
OBLIGATIONS OF THE BUYER

Article 56

The buyer shall pay the price for the goods and take
delivery of them as required by the contract and the
present law.

SEcTION I. PAYMENT OF THE PRICE

Article 56 bis

The buyer shall take steps which are necessary in
accordance with the contract, with the laws and regula-~
tions in force or with usage, to enable the price to be
paid or to procure the issuance of documents assuring

payment, such as a letter of credit or a banker’s
guarantee.

A. FIXING THE PRICE

Article 57

Where a contract has been concluded but does not
state a price or expressly or impliedly make provision
for the determination of the price of the goods, the
buyer shall be bound to pay the price generally charged
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by the seller at the time of contracting; if no such price
is ascertainable, the buyer shall be bound to pay the
price generally prevailing for such goods sold under
comparable circumstances at that time.

Ariicle 58

Where the price is fixed according to the weight of
the goods, it shall, in case of doubt, be determined by
the net weight.

B. PLACE AND DATE OF PAYMENT

Article 59

1. The buyer shall pay the price to the seller at the
seller’s place of business or, if he does not have a place
of business, at his habitual residence, or, where the
payment is to be made against the handing over of the
goods or of documents, at the place where such handing
over takes place.

2. Where, in consequence of a change in the place
of business or habitual residence of the seller subse-
quent to the conclusion of the contract, the expenses
incidental to payment are increased, such increase shall
be borne by the seller.

Article 59 bis

1. The buyer shall pay the price when the seller,
in accordance with the contract and the present Law,
places at the buyer’s disposal either the goods or a
document controlling their disposition. The seller may
make such payment a condition for handing over the
goods or the document.

2. Where the contract involves the carriage of
goods, the seller may dispatch the goods on terms
whereby the goods, or documents controlling their dis-
position, will be handed over to the buyer at the place
of destination against payment of the price.

3. The buyer shall not be bound to pay the price
until he has had an opportunity to inspect the goods,
unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such oppor-
tunity.

Article 60
Where the parties have agreed upon a date for the
payment of the price or where such date is fixed by
usage, the buyer shall, without the need for any other
formality, pay the price at that date.
Articles 61-64
(Incorporated into articles 70 to 72 bis)

SEcTION II. TAKING DELIVERY

Article 65

The buyer's obligation to take delivery consists in
doing all such acts which could reasonably be expected
of him in order to enable the seller to effect delivery,
and also taking over the goods.

Article 66
{Incorporated into articles 70 to 72 bis)

[SEcTiON III. REMEDIES FOR BREACH OF CONTRACT

BY THE BUYER]
Article 67

[1. If the contract reserves to the buyer the right
subsequently to determine the form, measurement or
other features of the goods (sale by specification) and
he fails to make such specification either on the date
expressly or impliedly agreed upon or within a reason-
able time after receipt of a request from the seller, the
seller [may have recourse to the remedies specified in
articles 70 to 72 bis], or make the specification himself
in accordance with the requirements of the buyer in
so far as these are known to him.

2. If the seller makes the specification himself, he
shall inform the buyer of the detaijls thereof and shall
fix a reasonable period of time within which the buyer
may submit a different specification. If the buyer fails
to do so the specification made by the seller shall be
binding. ]

Article 68
(Incorporated into articles 70 to 72 bis)

Article 69
(Deleted)

Article 70

. 1. Where the buyer fails to perform any of his ob-
ligations under the contract of sale and the present Law,
the seller may:

(a) Exercise the rights provided in articles 71 to
72 bis; and

(b) Claim damages as provided in articles 82 and
83 or articles 84 to 87.

2. In no case shall the buyer be entitled to apply
to a court or arbitral tribunal to grant him a period of
grace.

Article 71

1. If the buyer fails to pay the price, the seller may
require the buyer to perform his obligation.

2. If the buyer fails to take delivery or to perform
any other obligation in accordance with the contract
and the present law, the seller may require the buyer
to perform to the extent that specific performance could
be required by the court under its own law in respect of
similar contracts of sale not governed by the present
law.

3. The seller cannot require performance of the
buyer’s obligations where he has acted inconsistently
with such right by avoiding the contract under article
72 bis.

Article 72

Where the seller requests the buyer to perform, the
seller may fix an additional period of time of reason-
able length for such performance. If the buyer does not
comply with the request within the additional period,
or where the seller has not fixed such a period, within a
period of reasonable time, or if the buyer already before
the expiration of the relevant period of time declares
that he will not comply with the request, the seller may
;esort to any remedy available to him under the present

aw.
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Article 72 bis

Alternative A (text suggested in document A/CN.9/
WG.2/WP.19):
[1. The seller may by notice to the buyer declare
the contract avoided:

(a) Where the failure by the buyer to perform any
of his obligations under the contract of sale and the
present law amounts to a fundamental breach of con-
tract, or

(b) Where the buyer has not performed the contract
within an additional period of time fixed by the seller
in accordance with article 72.

2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof to the
buyer within a reasonable time after the seller has dis-
covered the failure by the buyer to perform or ought
to have discovered it, or, where the seller has requested
the buyer to perform, after the expiration of the period
of time referred to in article 72.]

Alternative B (text of proposal A in paragraph 59 of
the report of the Working Group on its
fifth session):2

[1. The seller may by notice to the buyer declare
the contract avoided:

(a) Where the buyer has not paid the price or other-
wise has not performed the contract within an addi-
tional period of time fixed by the seller in accordance
with article 72; or

(b) Where the goods have not yet been handed
over, the failure by the buyer to pay the price or to
perform any other of his obligations under the contract
of sale and the present law amounts to a fundamental
breach.

2. If the buyer requests the seller to make known
his decision under paragraph 1 of this article and the
seller does not comply promptly the seller shall where
the goods have not yet been handed over, be deemed
to have avoided the contract.

3. The seller shall lose his right to declare the con-
tract avoided if he does not give notice to the buyer
before the price was paid or, where the goods have
been handed over, promptly after the expiration of the
period of time fixed by the seller in accordance with
article 72.]

Alternative C (text of proposal B in paragraph 59 of
the Working Group on its fifth session) :3

[2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof to
the buyer within a reasonable time:

(a) Where the buyer has not performed his obliga-
tions on time, after the seller has been informed that
the price has been paid late or has been requested by
the buyer to make his decision as regards performance
or avoidance of the contract;

(b) Where the seller has requested the buyer to
perform, after the expiration of the period of time re-
ferred to in article 72;

1 See in this volume, section 5 below.
2 See in this volume, section 1 above.
8 Ibid.

(¢) In all other cases, after the seller has discovered
the failure by the buyer to perform or ought to have
discovered it. In any event, the seller shall lose his
right to claim the return of delivered goods if he has
not given notice thereof to the buyer within a period of
6 months [1 year] from the date on which the goods
were handed over, unless the contract reserves the
seller the property or a security right in the goods.]

CHAPTER V

PROVISIONS COMMON TO THE OBLIGATIONS OF THE
SELLER AND OF THE BUYER

SECTIONI. ANTICIPATORY BREACH

Article 734

1. A party may suspend the performance of his
obligation when, after the conclusion of the contract,
a serious deterioration in the economic situation of the
other party or his conduct in preparing to perform or
in actually performing the contract, gives reasonable
grounds to conclude that the other party will not per-
form a substantial part of his obligations.

2. 1If the seller has already dispatched the goods
before the grounds described in paragraph 1 become
evident, he may prevent the handing over of the goods
to the buyer even if the latter holds a document which
entitles him to obtain them. The provision of the pres-
ent paragraph relates only to the rights in the goods as
between the buyer and the seller.

3. A party suspending performance, whether be-
fore or after dispatch of the goods, shall promptly
notify the other party thereof, and shall continue with
performance if the other party provides adequate assur-
ance of his performance. On the failure by the other
party, within a reasonable time after notice, to provide
such assurance, the party who suspended performance
may avoid the contract.

Article [74] (previously article 75)

1. Where, in the case of contracts for delivery of
goods by instalments, by reason of any failure by one
party to perform any of his obligations under the con-
tract in respect of any instalment, the other party has
good reason to fear a fundamental breach in respect of
future instalments, he may declare the contract avoided
for the future, provided that he does so within a reason-
able time.

2. A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does so at
the same time, declare the contract avoided in respect
of deliveries already made, if by reason of their inter-
dependence, deliveries already made could not be used
for the purpose contemplated by the parties in entering
the contract.

Article [75] (previously article 76)

Where prior to the date for performance of the con-
tract it is clear that one of the parties will commit a
fundamental breach of the contract, the other party shall
have the right to declare the contract avoided.

4 Four member States reserved the right to suggest modifica-
tion of the text at a later session (report of fifth session, para-
graph 104; see in this volume section 1 above).
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SectTioN II.  EXEMPTIONS

Article [76] (previously article 74)

Alternative A (text provisionally adopted by Drafting
Party V):

[1. Where a party has not performed one of his
obligations in accordance with the contract and the
present law, he shall not be liable in .damages for such
non-performance if he proves that, owing to circum-
stances which have occurred without fault -on his part,
performance of that obligation has become impossible
or has so radically changed as to amount to perform-
ance of an obligation quite different from that contem-
plated by the contract. For this purpose there shall be
deemed to be fault unless the non-performing party
proves that he could not reasonably have been expected
to take into account, or to avoid or to overcome the
circumstances.

2. Where the non-performance of the seller is due
to non-performance by a subcontractor, the seller shall
be exempt from liability only if he is exempt under the
provisions of the preceding paragraph and if the sub-
contractor would also be exempt if the provisions of
, that paragraph were applied to him.

3. Where the impossibility of performance within
the provisions of paragraph 1 of this article is only
temporary, the exemption provided by this article shall
cease to be available to the non-performing party when
the impossibility is removed, unless the performance
required has then so radically changed as to amount
to performance of an obligation quite different from
that contemplated by the contract.

4. The non-performing party shall notify the other
party of the existence of the circumstances which affect
his performance within the provisions of the preceding
paragraphs and the extent to which they affect it. If he
fails to do so within a reasonable time after he knows
or ought to have known of the existence of the circum-
stances, he shall be liable for the damage resulting from
such failure.]

Alternative B (text of alternative proposal in para-
graph 114 of the report of the Working
Group on its fifth session):®

[1. Where a party has not performed one of his
obligations [in accordance with the contract and the
present Law], he shall not be liable [in damages] for
such non-performance if he proves that it was due to
an impediment [which has occurred without any fault
on his side and being] of a kind which could not reason-
ably be expected to be taken into account at the
time of the conclusion of the contract or to be avoided
or overcome thereafter.

2. Where the circumstances which gave rise to the
non-performance constitute only a temporary impedi-
ment, the exemption shall apply only to the necessary
delay in performance. Nevertheless, the party concerned
shall be permanently relicved of his obligation if, when
the impediment is removed, performance- would, by
reason of the delay, be so radically changed as to
amount to the performance of an obligation quite dif-
ferent from that contemplated by the contract.

5 See in this volume section 1 above.

3. The non-performing party shall notify the other
party of the existence of the impediment and its effect
on his ability to perform. If be fails to do so within a
reasonable time after he knows or ought to have known
of the existence of the impediment, he shall be liable
for the damage resulting from this failure.

4. The exemption provided by this article for one
of the parties shall not deprive the other party of any
right which he has under the present Law to declare
the contract avoided or to reduce the price, unless the
ithpediment which gave rise to the exemption of the
first party was caused by the act of the other party
[or of some person for whose conduct he was re~
sponsible].]

Article 77
(Deleted)

SeEcTION III. EFFECTS OF AVOIDANCE

Article 78

[1. Avoidance of the contract releases both parties
from their obligations thereunder, subject to any dam-
ages which may be due.

2. If one party has performed the contract either
wholly or in part, he may claim the return of whatever
he has supplied or paid under the contract. If both
parties are required to make restitution, they shall
do so concurrently.]

Article 798

1. The buyer shall lose his right to declare the
contract avoided or to require the seller to deliver
substitute goods where it is impossible for him to return
the goods in the condition in which he received them.

2. Nevertheless the preceding paragraph shall not
apply:
(a) If the goods or part of the goods have perished

or deteriorated as a result of the defect which justifies
the avoidance;

(b) If the goods or part of the goods have perished
or deteriorated as a result of the examination prescribed
in article 38;

(¢) If part of the goods have been sold in the nor-
mal course of business or have been consumed or
transferred by the buyer in the course of normal use
before the lack of conformity with the contract was
discovered or ought to have been discovered;

(d) If the impossibility of returning the goods or of
returning them in the condition in which they were
received is not due to the act of the buyer or of some
other person for whose conduct he is responsible;

(e) If the deterioration or transformation of the
goods is unimportant.

8 One member State has reserved its position in respect of
paragraph 2 (d) of this article until final acceptance of the pro-
visions on transfer of risk. (Report on fifth session, paragraph
148; see in this volume section 1 above.) Another representative
suggested that at the second reading of the text, the Working
Group should transfer this article into chapter III and revise
its language in accordance with the proposal contained in
paragraph 151 of the report.
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Article 80

The buyer who has lost the right to declare the
contract avoided or to require the seller to deliver sub-
stitute goods by virtue of article 79 shall retain all the
other rights conferred on him by the present law.

Article 81

1. Where the seller is under an obligation to refund
the price, he shall also be liable for the interest thereon
at the rate fixed by article 83, as from the date of
payment,

2. The buyer shall be liable to account to the seller
for all benefits which he has derived from the goods
or part of them, as the case may be:

(a) Where he is under an obligation to return the
goods or part of them, or

(b) Where it is impossible for him to return the

oods or part of them, but he has nevertheless exercised

%js right to declare the contract avoided or to require
the seller to deliver substitute goods.

SECTION IV. SUPPLEMENTARY RULES CONCERNING
DAMAGES

Article 827

Damages for breach of contract by one party shall
consist of a sum equal to the loss, including loss of
profit, suffered by the other party as a consequence of
the breach. Such damages shall not exceed the loss
which the conclusion of the contract, in the light of
the facts and matters which then were known or ought
to have been known to him, as a possible consequence
of the breach of contract.

Article 83

Where the breach of contract consists of delay in
the payment of the price, the seller shall in any event
be entitled to interest on such sum as in arrear at a
rate equal to the official discount rate in the country
where he has his place of business or, if he has no
place of business, his habitual residence, plus 1 per
cent.

Article 84

1. In case of avoidance of the contract, the party
claiming damages may rely upon the provision of ar-
ticle 82 or, where there is a current price for the goods,
recover the difference between the price fixed by the
contract and the current price on which the contract is
avoided.

2. In calculating the amount of damages under
paragraph 1 of this article, the current price to be
taken into account shall be that prevailing at the place
where delivery of the goods is to be effected or, if
there is no such current price, the price at another
place which serves as a reasonable substitute, making
due allowance for differences in the cost of transport-
ing the goods.

7 Two members of the Working Group reserved the right to
return to this article at a later stage (report on fifth session,
paragraph 164; see in this volume section 1 above).

Article 85

If the contract is avoided and, in a reasonable man-
ner and within a reasonable time after avoidance, the
buyer has bought goods in replacement or the seller
has resold the goods, he may, instead of claiming dam-
ages under articles 82 or 84, recover the difference
between the contract price and the price paid for the

gooclis bought in replacement or that obtained by the
resale.

Article 86
(Deleted)

Article 87
(Deleted)

Article 88

The party who relies on a breach of the contract
shall adopt such measures as may be reasonable in
the circumstances to mitigate the loss, including loss
of profit, resulting from the breach. If he fails to
adopt such measures, the party in breach may claim
a reduction in the damages in the amount which should
have been mitigated.

Article 89

In case of fraud, damages shall be determined by
the rules applicable in respect of contracts of sale not
governed by the present law.

Article 90
(Deleted)

SECTION V. PRESERVATION OF THE GOODS

Article 91

Where the buyer is in delay in taking delivery of
of the goods or in paying the price, the seller shall take
reasonable steps to preserve the goods; he shall have
the right to retain them until he has been reimbursed
his reasonable expenses by the buyer.

Article 92

1. Where the goods have been received by the
buyer, he shall take reasonable steps to preserve them
if he intends to reject them; he shall have the right to
retain them until he has been reimbursed his reason-
able expenses by the seller.

2. Where goods dispatched to the buyer have been
put at his disposal at their place of destination and he
exercises the right to reject them, he shall be bound
to take possession of them on behalf of the seller,
provided that this may be done without payment of
the price and without unreasonable inconvenience or
unreasonable expense. This provision shall not apply
where the seller or a person authorized to take charge
of the goods on his behalf is present at such desti-
nation.

Article 93

The party who is under an obligation to take steps
to preserve the goods may deposit them in the ware-
house of a third person at the expense of the other
party provided that the expense incurred is not un-
reasonable,
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Article 94

1. 'The party who, in the cases to which article 91
and 92 apply, is under an obligation to take steps
to preserve the goods may sell them by any appro-
priate means, provided that there has been unreason-
able delay by the other party in accepting them or
taking them back or in paying the cost of preservation
and provided that due notice has been given to the
other party of the intention to sell.

2. The party selling the goods shall have the right
to retain out of the proceeds of sale an amount equal
to the reasonable costs of preserving the goods and of
selling them and shall transmit the balance to the other
party.

Article 95

Where, in the cases to which articles 91 and 92
apply, the goods are subject to loss or rapid deteriora-
tion or their preservation would involve unreasonable
expense, the party under the duty to preserve them
is bound to sell them in accordance with atticle 94.

CHAPTER VI
PASSING OF THE RISK

Article 96

Where the risk has passed to the buyer, he shall
pay the price notwithstanding the loss or deterioration
of the goods, unless this is due to the act of the seller
[or of some other person for whose conduct the seller
is rcsponsible].

Article 97

1. Where the contract of sale involves carriage of
the goods, the risk shall pass to the buyer when the
goods are handed over to the carrier for transmission
to the buyer.

2. The first paragraph shall also apply if at the
time of the conclusion of the contract the goods are
already in transit. However, if the seller at that time
knew or ought to have known that the goods had

been lost or had deteriorated, the risk of this loss or
deterioration shall remain with him, unless he discloses
such fact-to the buyer.

Article 98

1. In cases not covered by article 97 the risk shall
pass to the buyer as from the time when the goods
were placed at his disposal and taken over by him.,

2. When the goods have been placed at the dis-
posal of the buyer but have not been taken over or
have been taken over belatedly by him and this fact
constitutes a breach of the contract, the risk shall pass
to the buyer as from the last moment when he could
have taken the goods over without committing a breach
of the contract. [However, where the contract relates
to the sale of goods not then identified, the goods shall
not be deemed to be placed at the disposal of the
buyer until they have been clearly identified to the
contract and the buyer has been informed of such iden-
tification.]

[Article 98 bis

1. Where the goods do not conform to the contract
and such non-conformity constitutes a fundamental
breach, the risk does not pass to the buyer so long
as he has the right to avoid the contract.

2. In the case of a fundamental breach of contract
other than for non-conformity of the goods, the risk
does not pass to the buyer with respect to loss or de-
terioration resulting from such breach.]

Article 99

(Deleted)

Article 100
(Deleted)

Article 101
(Deleted)
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I

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
oF THE USSR

Articles 56-60 of ULIS

Article 56
This article does not give rise to any objection.

Article 57

It seems appropriate to exclude this article from
the Uniform Law. In our view, the Law should not
provide, even indirectly and restrictedly, for a possibility
of concluding sale contracts without stating a price
or making provision for the determination of the price.

According to the legislation and practice of many
countries, the price is an indispensable or essential
element of such contracts, failing which there shall be
no contract made at all. It should be mentioned that
under article 8 the Uniform Law shall not be con-
cerned with the formation and validity of the contract.

Apart from the inappropriateness of the provision
itself, i.e. imposing the obligation on the buyer to pay
the price “generally charged” by the seller (“habituelle-
ment pratiqué par le vendeur”) where no price or a
manner of determining thereof has been agreed by
the parties, such a provision seems also unacceptable
for obvious practical considerations, namely: how
may one definitely decide which price is being
“charged” by the seller, what kind of evidence might
be sufficient or conclusive. Other contracts may well
contain a good deal of conditions different from those
of the contract made with the buyer concerned and
affecting the matter of price at varying degrees. Evi-
dently it is not always possible to find completely
identical contracts, particularly for the supply of ma-
chines and equipment. In trade practice, prices often
depend upon a variety of factors including the volume
of other transactions, the business relations and settle-
ments between the parties with regard to other trans-
actions, covering long periods of their commercial
dealings. Not infrequently sellers provide various
allowances and rebates to buyers either at the time
of concluding a contract or thereafter, which fact may
not be reflected in any way in the contract itself.

1t should be noted also that the provision in question
is generally concerned not with the obligations of the
buyer but, rather, with the matter of determining the
price.

Article 58

It would be recommendable to replace the words
“in case of doubt” with the words “unless otherwise
agreed by the parties”.

Article 59
This article does not give rise to any objection.

Article 60

Generally it would seem advisable to discuss at
the next meeting of the Working Group a possibility
of formulating provisions on the date of payment
along the lines recommended with regard to the date

of delivery at the third session of the Working

Group, Geneva, 17-28 January 1972 (A/CN.9/62,
para. 22).!

In any case it would seem useful, for the purpose
of simplifying the present text of article 60 of ULIS,
to omit the words “without the need for any other for-
mality” (as has been done by the Working Group at its
last session in reconsidering article 20 of ULIS
—paragraph 22 of the above-mentioned document
A/CN.9/62). The above words, as they stand at
present, are not sufficiently clear; a question may first
be raised as to what kind of “formalities” are meant:
do they refer to a demand of payment or the effecting
of payment, do they mean formalities to be complied
with by the seller or buyer, etc.

I

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
OF GHANA

Articles 56-60 of ULIS
Article 56
This article does not seem to need any comment.

Article 57

The text of this article, in its first part, seems by
implication to make provision for cases in which the
price is not expressly stated; the contract may make
provision for its ascertainment.

The second part of the text does address itself to
the question: “What if the contract does not provide
a mode for ascertaining the price?” (A subsidiary
question, which the text does not pause to answer in
its first part, js whether the provision for determina-
tion of the price may be deduced by way of implica-
tion, where no such provision is cxpressly made. This
will be considered later.)

The delegation of Ghana has been very impressed
by the very closely reasoned argument of the repre-
sentative of the USSR against leaving the price to be
fixed in the uncertain manner at present made pos-
sible by this article. In municipal law, the concept of
the “market price” or the “reasonable price”—not
always regarded as the same—may render the un-
certainty inherent here manageable; in the field of
international sale such a concept is likely to be im-
practicable except in the comparatively few cases of
particular commodities whose prices are fixed by the
operations of recognized commodity exchanges.

The delegation of Ghana believes that ‘“the price
generally charged by the seller at the time of the
conclusion of the contract” is not certain enough, as
a test, to be an adequate substitute for the “market
price”/“reasonable price” concept in municipal sale
law. The reasons stated by the representative of the
USSR in the third paragraph of his comment are
sufficient to show the unsatisfactory nature of this
criterion.

On purely theoretical grounds, also, the text may
well create difficulties among jurists and legal advisers

1UNCITRAL Yearbook, Vol. III: 1972, part two, I, A, 5.
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who, on doctrinal grounds, cannot regard a sale con-
tract as “concluded” when no price is fixed or fixable
by reference to some part of the contract.

For these reasons, the delegation of Ghana finds
the present text of article 57 unsatisfactory. That
raises a further question. Must it be deleted al-
together, or must ULIS make specific provision for this
case?

The delegation of Ghana believes that deletion
would create an unsatisfactory situation; businessmen
will be left in doubt as to the status of a sale contract
that was concluded in all important respects except
for the fixing of the price. As this situation may be
expected not to occur only during negotiations, when
nothing is regarded by either party as binding, it
seems necessary to legislate specifically for it. For this
reason, the delegation of Ghana does not share the
view that article 57 should be excluded altogether.
It should be modified to meet the difficulty outlined
by the representative of the USSR.

The delegation of Ghana believes that one way of
doing this would be to retain the first part of ar-
ticle 57 (subject to a small modification to be dis-
cussed shortly) and to insist that the agreement shall
not generate any obligations for either party until a
price agreeable to both has been settled.

If such a rule has the appearance of unnecessary
finality, it at least has the merit-of certainty in an area
where certainty is of paramount importance. It seems
that its apparent harshness can be reduced by mak-
ing it possible to ascertain the price by reasonable
implication from other terms of the contract where
these bear on the question. To leave no room for
doubt, the possibility of drawing such an implication
from other terms of the contract ought, it is thought,
to be expressly provided for. A possible amendment
to article 57, giving effect to these observations, would
read as follows:

No contract shall be enforceable by either party
under the present Law unless it states a price or
makes express or implied provision for the deter-
mination of the price; unless the parties thereto
expressly or by implication otherwise agree.

The concluding clause in this proposed amend-
ment leaves the door open in the cases where the
parties deal with each other in circumstances where
it is reasonable to assume that, either because. they
contracted with reference to a recognized commodity
market, or because they have agreed to suspend nego-
tiations on the single issue of price, it is in their
mutual interest for the other agreed provisions of
the contract to be enforceable.

Article 58

The delegation of Ghana prefers the clause “unless
otherwise agreed” to the phrase “in case of doubt”
in this article. It seems better to create a definite
prima facie link between the price and the actual
commodity sold (as distinguished from the com-
modity and its packaging, etc.), and to leave the
parties free to modify this if they wish, than to leave
this role to cases of “doubt” whose nature is not
specified in the law and which, in any case, could be
difficult to identify.

Article 59

Paragraph 1. For economic reasons, Ghana and,
it is believed, many other developing nations, will find
it difficult to commit themselves unreservedly to the
rule set out in this paragraph.

The impact of unavoidable exchange control legis-
lation in several of these countries will normally make
it difficult, if not altogether impossible, for a buyer
in these countries to give such an unreserved under-
taking as is entailed in a promise to pay at the seller’s
place of business, as literally understood. Conversely,
where municipal exchange control legislation allows
this, a seller in a country with inconvertible currency
may well prefer to be paid by a buyer in a country
with convertible currency in the latter’s country or
usual place of business, and wish to stipulate for this
in his contract. It would not be satisfactory for such
a stipulation to oblige the seller by implication to
hand over the goods in the country of the buyer.

For these reasons the delegation of Ghana would

prefer this rule to be made facultative by prefacing it
with the words: “unless otherwise agreed”.

Paragraph 2. This paragraph does not create any
problems for the delegation of Ghana.

Article 60
The delegation of Ghana shares the view of the
representative of the USSR on the desirability of
deleting the words “without any other formality” from
the text of this article.

It seems desirable, as noted by the representative
of the USSR, also to try to approximate as far as pos-
sible the rules relating to date of payment to the prin-
ciples underlying the newly recommended rules relating
to the time of delivery.

11X

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
OF MEXIcOo

Articles 56-60 of ULIS

CHAPTER 1V
OBLIGATIONS OF THE BUYER
Article 56
(No change)

SECTION I. PAYMENT OF THE PRICE
A. Fixing the price
Article 57

1. Payment of the price consists in the delivery
to the seller or to another person indicated by the
seller of the monies or documents provided for in
the contract.

2. Where a contract has been concluded but does
not state a price or make provision for the deter-
mination of the price, the buyer shall be bound to
pay the price generally charged by the seller at the
time of the conclusion of the contract or, in the
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absence of such a price, the one prevailing in the
market at the time of the conclusion of the contract.

3. Except as otherwise provided in the contract
or established by usages, the price shall be paid in
the currency of the country of the seller.

Article 58

1. When the currency indicated in_ the contract
for the payment of the price gives rise to doubts, the
currency of the country of scller shall be deemed as
applicable.

2. Where the price is fixed according to the weight
of the goods, it shall, in case of doubt, be determined
by the net weight.

Article 59

Addition of the following new paragraph (3):

3. The buyer shall comply with all the re-
quirements of his national laws in order to permit
the seller to receive the price as provided in the
contract.

Comments

1. The obligations of the buyer are established
in those articles, specifically the price and the place
and the date at which the same should be paid.

2. With respect to the first of these articles,
namely, article 56, we do not propose any change,
since it limits itself to establish the two basic obliga-
tions of the buyer; and corresponds to article 18 in
the structure of ULIS, which establishes the respective
obligations of the seller.

3. In so far as concerns article 57, that is the
one which establishes the rules for the fixing of the
price, it is our opinion that it should cover an addi-
tional situation, namely in what does the payment of
the price consist as well as the rules which are applied
when no price is fixed in the contract.

4. As to the payment of the price, we believe it
should be indicated that the same consists in the
delivery of the monies or documents provided for in
the contract. We consider that these principles be
fixed in order to expressly regulate both the cases
of direct payment to the seller—exceptional in inter-
national sale transactions—as well as payment through
a bank and/or through documents.

5. In connexion with the rules which should be
applied when a fixed price is not stated in the con-
tract, they should provide not only the price generally
charged by the seller at the time of the conclusion
of the contract, but also the case in which said ref-
erence is not possible, or when the seller does not
normally state the price, in which hypothesis we
believe that the price prevailing in the market should
be applied also at the time of the conclusion of the
contract.

6. With reference to article 58, it is our opinion
that two hypotheses be foreseen. The first hypothesis
concerns the cutrency in which payment should be
made, when the one indicated in the contract might
refer indistinctly to the countries involved in the con-
tract; that is, when the name of the money is the

same in various countries (dollars, francs, pesos,
etc.). In such event, we believe that the money of the
country of the seller should govern. The second hypo-
thesis is the ome currently provided for in ULIS,
namely the one relative to the fixing of the price in
accordance with the weight of the goods.

7. In connexion with the problems of the place
and date of payment, it is our belief that a provision
should be added to article 59 to resolve the problems
arising when exchange controls exist in the country
of the buyer. In such a case, we believe it advisable
that ULIS establish a simple rule, namely that the
fulfilment of all the requisites fixed by the internal
legislation of the buyer shalll be his obligation in order
that the seller receive. the price agreed upon: in: the
terms. of the: contract.

This' rule: is. important; since if the exit of money
from the country of the buyer were to be prevented,
it would grant: rights to the seller, either tm consider
the contract ipso jure avoided. to detain or vary the
shipment of the goods or even to claim damages.

8. Finally, as to article 60, we do not propose
any amendment, but we would like to- note that this
provision could be actually omitted, inasmuch as it
does not establish any special rule which was not
provided in other articles of ULIS. The contractual
agreement, or the usages in the absence of the agree-
ment to which this article 60 refers, are provided for
in article 1 and 9 of ULIS.

Furthermore, the special references to the applica-
tion of the usages in this article and others of ULIS,
notwithstanding the general regulation of article 9, are
not convenjent, since they can be interpreted as
limitations to the scope of said article 9, or because
in other situations, in which ULIS does not contain
express reference to usages, it might be considered
that the same would not be applicable.

v

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
oF THE UNITED KINGDOM

Articles 56-60 of ULIS

1. Articles 56-60 deal with certain obligations of
the buyer, in particular the payment of the price.
2. Article 56: no comment.

3. Article 57: this provides for the fixing of the
price if it has not been stated. It has been objected
that a contract would not exist if the price were not
fixed. But the article is expressly confined to cases
where a contract has been concluded. The chances of
an international sales contract being concluded with-
out the price being fixed are very small indeed, but it
could happen in exceptional cases, and the article should
stay. (The example has been given of publishers who
distribute catalogues and whose order forms do not
repeat the prices.)

4, The “price generally charged by the seller at
the time of the conclusion of the contract” would
presumably (as a result of article 9) be established
first of all by the course of dealing between the parties,
and if that did not show a price, the price generally
charged by the seller to third parties would be appli-
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cable. Whilst there might be a conflict between the
two prices—i.e. the previous price paid by the buyer
and the price charged by the seller to third parties
at the time of the contract—in my view the previous
price between the parties would be the valid price. It
does not seem to be worth complicating the article
by mentioning this expressly.
5. Article 58: no comment.

6. Article 59: this article adopts the rule that the
debtor shall seek out the creditor. This is in accordance
with English Law and is supported by the United
Kingdom.

7. Article 60: it might be argued that this article
is unnecessary since there is an obligation to pay the
price. However, some legal systems require notice
to establish delay in payment except where the parties
have agreed on a date for a payment. This article
places a date fixed by usage on the same level as a
date determined by agreement. The words “without
the need for any other formality” could be omitted.

v

COMMENTS AND PROPOSALS OF THE REPRESENTATIVES
OF AUSTRIA AND THE UNITED KINGDOM

Articles 61 to 64 of ULIS
GENERAL OBSERVATIONS

1. Both representatives consider that this group
of articles does not give rise to any fundamental
objections, Artioles 61 to 64 ought, however, to be
harmonized with articles 24 et seq., which have not
yet been finalized by the Working Group.

Article 61

2. The two representatives have no comments on
paragraph 1 of this article,

3. Mr, Loewe (Austria) points out that this pro-
cess of harmonization might require the deletion of
paragraph 2 of article 61 and the replacement of
ipso facto avoidance (“résolution de plein droit”)
in paragraph 1 of article 62 by another system. Per-
sonally, he regrets the disappearance of the system
of ipso facto avoidance and finds the text for replace-
ment proposed by the Drafting Group at the session
held in Geneva in January 1972 to be extremely un-
attractive and complicated.

4. Mr. Guest (United Kingdom) points out that
it may be very doubtful in practice whether or not
“it is in conformity with usage and reasonably possible
for the seller to sell the goods”, so that it will be
difficult to decide whether the scller is entitled to sue
for the price or only to claim damages. As a general
rule, under the Sale of Goods Act, 1893 (United
Kingdom), the seller may only maintain an action for
the price (i) when the property (ownership) in the
goods has passed to the buyer, or (ii) when the price
is payable on a day certain irrespective of delivery.
The relevant provisions of the 1893 Act are attached
as appendix A to this report. It may also be helpful
for the Working Group to consider article 2, section
2-709, of the Uniform Commercial Code (United
States of America), which is attached as appendix B.

Article 62

5. The observations of Mr. Loewe on article 62,
paragraph 1, are contained in paragraph 3 above.
Mr. Guest agrees that it will be necessary to replace
ipso facto avoidance with different provisions.

6. Neither representative has any comments on
paragraph 2 of this article.

Article 63

7. Both representatives consider that this article is
probably useful.

Article 64

8. Both representatives consider that article 64
should be retained—it corresponds with paragraph 3
of article 24 of the Working Group’s draft.

Appendix A
SALE OF GOODS ACT, 1893

5.27 It is the duty ... of the buyer to accept and pay
for [the goods] in accordance with the terms of the con-
tract of sale.

549 (1) Where, under a contract of sale, the property
in the goods has passed to the buyer, and the buyer wrong-
fully neglects or refuses to pay for the goods according to
the terms of the contract, the seller may maintain an
action against him for the price of the goods.

(2) Where, under a contract of sale, the price is payable
on a day certain irrespective of delivery, and the buyer
wrongfully neglects or refuses to pay such price, the seller
may maintain an action for the price, although the property
in the goods has not passed, and the goods have not been
appropriated to the contract. . ..

Note

In English Law, the seller may also claim payment of the
price if the goods perish after the risk of their loss has
passed to the buyer.

If the contract merely provides for payment against ship-
ping documents, and the buyer refuses to accept the tender
of the documents, the seller cannot claim the price, for the
property in the goods will not pass umntil the documents
are transferred and the price is not payable on a day certain
irrespective of delivery (Stein, Forbes and Co., v. County
Tailoring Co. (1917) 86 L.J.Q.B.448 (c.if.); see also Colley
v. Overseas Exporters [1921] 3 X.B.302 (f.o.b.—buyer fails to
nominate effective ship—no action for price).

Where the seller cannot maintain an action for the price,
he may still claim damages for non-acceptance under section
50 of the 1893 Act.

Appendix B
UNIFORM COMMERCIAL CODE, ART. 2
Section 2-709. Action for the price

(1) When the buyer fails to pay the price as it be.-
comes due the seller may recover, together with any inci-
dental damages under the next section, the price

(a) Of goods accepted or of conforming goods lost
or damaged within a commercially reasonable time after
risk of their loss has passed to the buyer; and

(b) Of goods identified to the contract if the seller
is unable after reasonable effort to resell them at a
reasonable price or the circumstances reasonably indicate
that such effort will be unavailing.
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(2) Where the seller sues for the price he must hold
for the buyer any goods which have been identified to the
contract and are still in his control except that if resale
becomes impossible he may resell them at any time prior
to the collection of the judgement. The net proceeds of any
such resale must be credited to the buyer and payment of
the judgement entitles him to any goods not resold.

(3) After the buyer has wrongfully rejected or revoked
.acceptance of the goods or has failed to make a payment
due or has repudiated (section 2-610), a seller who is not
entitled to the price under this section shall nevertheless be

awarded damages for non-acceptance under the preceding
section.

VI

PROPOSAL OF THE REPRESENTATIVE OF JAPAN
ON ARTICLE 68 oF ULIS

In the process of examination of articles 65-68 of
ULIS, although we are still to continue our examination,
our experts and I would like to make the suggestions
intermediately that the word “accept” in paragraph 1
of article 68 should be replaced by “take”.

Vi1

COMMENTS BY THE REPRESENTATIVE OF HUNGARY OF
OF THE PROPOSAL OF THE REPRESENTATIVE OF JAPAN
ON ACTICLE 68 oF ULIS

We appreciate highly your proposal and agree with
your suggestion that the word “accept” in paragraph 1
of article 68 should be replaced by “take”.

VIII
COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
OF FRANCE
Articles 69 and 70 of ULIS

_ Articles 69 and 70, which constitute chapter IV, sec-
tion III, of ULIS, entitled “Other obligations of the
buyer”, have given rise to only very few comments (see

primarily documents A/CN.9/31, paragraphs 130 and
131).2

Article 69

1. Japan submitted that the provisions of this ar-
ticle made no provision for the many disputes that
could arise between buyers and sellers regarding docu-
mentary credits, e.g. disputes over contracts providing
for a letter of credit without specifying its precise
contents, the time of opening the credit or the amount
involved.

This point is well. taken, but it might be asked
whether such provisions, which are more than implicit
in the existing text, would not overburden the text,
without any great advantage, in comparison with the
other ways of making provision for or guaranteeing
payment of the price, namely, the acceptance of a bill
of exchange and the giving of a banker’s guarantee.

Article 70

2. Austria expressed the view that it was difficult
to understand why the seller could only declare the
contract avoided if he did so promptly, and that an
additional period of time for the buyer to perform
would be in the latter’s interest.

It appears that the structure of this article is exactly
the same as that of article 55, which contains identical
provisions comcerning other obligations of the seller.
Logically, therefore, article 70 should be given the
same wording as article 55. However, the Working
Group was unable to consider any revision of the latter
article at its last session (see document A/CN.9/62,%
para, 15, and annex I, para. 36), and it requested the
representative of Japan to submit, together with the
representatives of other countries including Austria, a
study on that article in combination with the study on
articles 50 and 51,

2 UNCITRAL Yearbook, Vol. 1. 1968-1970, part three,
I, A, 1.
"3 UNCITRAL Yearbook, Vol. IIT: 1972, part two, I, A, 5.
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(2) Where the seller sues for the price he must hold
for the buyer any goods which have heen identified to the
contract and are still in his control except that if resale
becomes impossible he may resell them at any time prior
to the collection of the judgement. The net proceeds of any
such resale must be credited to the buyer and payment of
the judgement entitles him to any goods not resold.

(3) After the buyer has wrongfully rejected or revoked
acceptance of the goods or has failed to make a payment
due or has repudiated (section 2-610), a seller who is not
entitled to the price under this section shall nevertheless be

awarded damages for non-acceptance under the preceding
section.

VI

PROPOSAL OF THE REPRESENTATIVE OF JAPAN
ON ARTICLE 68 oF ULIS

In the process of examination of articles 65-68 of
ULIS, although we are still to continue our examination,
our experts and I would like to make the suggestions
intermediately that the word “accept” in paragraph 1
of article 68 should be replaced by “take”.

Vil

COMMENTS BY THE REPRESENTATIVE OF HUNGARY OF
OF THE PROPOSAL OF THE REPRESENTATIVE OF JAPAN
ON ACTICLE 68 oF ULIS

We appreciate highly your proposal and agree with
your suggestion that the word “accept” in paragraph 1
of article 68 should be replaced by “take”.

VIII
COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
OF FRANCE
Articles 69 and 70 of ULIS

) Articles 69 and 70, which constitute chapter IV, sec-
tion III, of ULIS, entitled “Other obligations of the
buyer”, have given rise to only very few comments (see

primarily documents A/CN.9/31, paragraphs 130 and
131).2

Article 69

1. Japan submitted that the provisions of this ar-
ticle made no provision for the many disputes that
could arise between buyers and sellers regarding docu-
mentary credits, e.g. disputes over contracts providing
for a letter of credit without specifying its precise
contents, the time of opening the credit or the amount
involved,

This point is well: taken, but it might be asked
whether such provisions, which are more than implicit
in the existing text, would not overburden the text,
without any great advantage, in comparison with the
other ways of making provision for or guaranteeing
payment of the price, namely, the acceptance of a bill
of exchange and the giving of a banker’s guarantee.

Article 70

2. Austria expressed the view that it was difficult
to understand why the seller could only declare the
contract avoided if he did so promptly, and that an
additional period of time for the buyer to perform
would be in the latter’s interest.

It appears that the structure of this article is exactly
the same as that of article 55, which contains identical
provisions concerning other obligations of the seller.
Logically, therefore, article 70 should be given the
same wording as article 55. However, the Working
Group was unable to consider any revision of the latter
article at its last session (see document A/CN.9/62,3
para. 15, and annex I, para. 36), and it requested the
representative of Japan to submit, together with the
representatives of other countries including Austria, a
study on that article in combination with the study on
articles 50 and 51.

2 UNCITRAL Yearbook, Vol. I: 1968-1970, part three,
I, A, 1.
3 UNCITRAL Yearbook, Vol. 111: 1972, part two, I, A, 5.
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I

COMMENTS AND PROPQOSALS BY THE REPRESENTATIVE
OF THE UNITED KINGDOM, INCORPORATING OBSER-
VATIONS BY THE REPRESENTATIVE OF GHANA

Article 74 of ULIS

1. This article presents difficulties at two levels,
at the lewel of form and at that of substance. At the
level of form, the language used does not always clearly
express what was presumably the legislative intention,
and at the level of substance the legislative intention
may, it is suggested, produce unsatisfactory results in
some circumstances. Since the question of substance
may be controversial the question of form is discussed
first, though the two questions cannot be kept entirely
separate.

ForMm
Paragraph 1

2. (@) “He shall not be liable....” It appears
from paragraph 3 that this is intended to refer only
to liability in damages (or possible in some cases
liability to specific performance, since the article in-
cludes situations in which performance is not imposs-
ible but is nevertheless excused; see below). But in
the terminology of ULIS (e.g. art. 35(2), 36), and still
more clearly in that of the new draft (e.g. art. 33(2),
35), the word “liable” embraces subjection to any re-
medy, including avoidance. The text should therefore
be:

“He shall neither be required to perform nor be
liable for his non-performance. ...”

(b) “If he can prove that it was due to....” The
phrase “due to” is not very felicitous. The non-per-
forming party is, in effect, being afforded an opportun-
ity to excuse his non-performance, and in the absence
of a clear understanding as to what is meant by “due
to” (the French text is equally open), two difficulties
arise. (i) Even before the matter comes before a
tribunal, it will be possible for the non-performing party,
by relying on a generally long chain of causation, to
argue that his non-performance was ‘“‘due to” a wide
range of factors. Thus, Professor Tunc’s commentary
envisages the possibility that a seller might claim ex-
emption on the ground of an unforeseen rise in prices.
In such a case the non-performance would presumably
be “due to” the rise in prices in the sense that the
rise in prices is the reason why the seller has not per-
formed (i.e. the seller has found it uneconomic to do
s0). Admittedly, in such case the seller would have
to prove that “according to the intention of the parties
or of reasonable persons in the same situation”, he
was not bound to take into account or overcome the
rise, but nevertheless the scope for dispute seems
dangerously wide. (ii) If the dispute in brought before
a tribunal, the acceptable limits of cause and effect
cannot be settled on any easily identifiable principles.
The resulting doubt and divergence between national
jurisdictions ought to be avoided if possible. But since
the wide scope of the phrase was apparently the legis-
lative intention, the question of revision is considered
under the heading of “Substance”, below.

(c) “Regard shall be had to what reasonable per-
sons in the same situation would have intended”. This

formulation appears to have been a compromise, and
it may be the best that can be achieved, but if it is
taken to mean what it says it will create difficulty, since
a reasonable seller and a reasonable buyer might well
have intended quite different things. It will presumably
in fact be construed as requiring the court to decide
whether the party could reasonably have been expected
to “take into account” etc. the circumstances. It would
be better to say this, e.g.:

_ “Regard shall be had to what the party in ques-
tion could reasonably have been expected to take
into account or to avoid or to overcome”.

Paragraph 2

3. This presents three difficulties: (i) it does not
state the primary rule, i.e. that if the delay is not in-
ordinate, the obligation is only suspended; (ii) it
expresses the exemption in terms of suspension of the
obligation, whereas paragraph 1 has expressed it in
terms of exemption from liability; this duplication of
concepts, seems to serve no practical purpose, and might
possibly give rise to doubt as to what was intended;
(iii) from the Common Law point of view at least,
the phrase “the party in default” is confusing, since it
suggests that the party is in some way at fault,
whereas paragraph 1 assumes that he has proved that
he is not. These difficulties could be met by the follow-
ing text:

“Where the circumstances which gave rise to the
non-performance constitute only a temporary impedi-
ment to performance, the exemption provided by
this article shall cecase to be available to the non-
performing party when the impediment is removed,
save that if performance would then, by reason of
the delay, be so radically changed as to amount
to the performance of an obligation quite different
from that contemplated by the contract, the exemp-
tion shall be permanent.”

Paragraph 3

4. This appears to envisage two possibilities: (i)
that the party who has not performed may nevertheless
want to avoid the contract on some other ground;
(ii) that the other party, though he cannot claim dam-
ages (because of the exemption provided by para-
graph 1), may wish to avoid or (if he is the buyer)
reduce the price. Subject to the question of substance
(below), it is not unreasonable to provide for (ii) ex-
pressly, since the pattern of remedies adopted in this
article is foreign to, for example, Common Law sys-
tems; but it is less clear why (i) is included. It seems
to be illogical and superfluous. There can of course
be circumstances in which the party who is exempted
from liability in damages by paragraph 1 may never-
theless reasonably wish to avoid the contract on some
other ground (for example, a seller who is exempted
from liability for late delivery, may wish to avoid the
contract because of the seller’s subsequent refusal to
pay the price) but there is in any event nothing in
paragraph 1 to suggest that he may not do so. To
exempt a party from liability to damages does not logi-
cally exclude him from avoiding the contract on some
other ground. Since therefore the inclusion of (i) seems
to serve no useful purpose and may give rise to doubts
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as to what was intended, it seems best to redraft the
clause to deal only with (ii), as follows:

“The exemption provided by this article for one
of the parties shall not deprive the other party of any
right which he has under the present law to declare
the contract avoided or to reduce the price, unless
the circumstances which gave rise to the exemption
of the first party were caused by the act of the other
party or of some person for whose conduct he was
responsible.”

(The present paragraph 3 speaks of “relief” and not
of “exemption”, but this seems, once again, to mul-
tiply concepts unnecessarily.)

SUBSTANCE

5. At the level of substance the article is open to
several criticisms.

(i) 1t deals both with the situation where the con-
tract has, in Common Law terms, been frustrated
(i.. performance has become impossible or il-
legal, or in the words of paragraph 2, has so
radically changed as to be performance of an
obligation quite different from that contemplated
by the contract), and also with the situation
where non-performance is excused for some less
fundamental reason. (See the remarks above on
paragraph 1: “If he can prove it was due to. . .”.)
To allow a party to claim exemption because
some unforeseen turn of events has made per-
formance unexpectedly onerous, is out of place
in the context of sale of goods for the reasons
which are set out at greater length by the rep-
resentative of Ghana below. Excuses for non-per-
formance falling short of frustration should be
either expressly provided for in the contract or
ignored. This approach could be expressed by
redrafting paragraph 1 as follows:

“Where one of the parties has not performed
one of his obligations, he shall neither be required
to perform nor be liable for his non-performance
if he can prove either that performance has be-
come impossible owing to circumstances which,
according to the intention of the parties at the
time of the conolusion of the contract, he was
not bound to take into account or to avoid or to
overcome, or that, owing to such circumstances,
performance would be so radically changed as
to amount to the performance of an obligation
quite different from that contemplated by the
contract; if the intention of the parties in these
respects at the time of the conclusion of the
contract was not expressed regard shall be had
to what the party who has not performed could
reasonably have been expected to take into ac-
count or to avoid or to overcome.”

(ii) The article allows the contract to be avoided
(subject to the usual conditions) where perform-
ance is excused. Where avoidance takes place,
the position of the parties is governed by ULIS
article 78. This is primarily concerned with
avoidance on breach, and it may mot be well
suited to the dealing with the consequences of
frustration. In particular the party from whom
restitution is claimed may have incurred expense

in performance of the contract; if this expense
has resulted in' a benefit to the other party, this
benefit may presumably be set off against the
restitution claimed; but if the expense has not
resulted in any benefit, no set-off seems to be
allowed.

6. Revision of article 78 is not of course within
the scope of this study, but the problem is mentioned
because it is an aspect of the larger question whether
avoidance on frustration should be covered by the same
rules as avoidance on breach. Avoidance, if coupled
with the effects laid down in article 78, may be too
drastic a remedy where the non-performance is not
due to any fault. For example, if an f.0.b. buyer were
unable, owing to circumstances within article 74 (1),
to give effective shipping instructions, the buyer would
be exempted from damages for this non-performance,
and it is obviously right that the seller should be re-
lieved of his obligation to deliver; but it is not so ob-
vious that he should be allowed to avoid the contract.
For this would entitle him to obtain restitution of any
part-performance he might have rendered, on condi-
tion of restoring the price (art. 78 (2)). This could
cause injustice to the blameless buyer where the market
is rising. Similar cases of injustice to the seller could
arise on a falling market. If problems such as this are
to be dealt with, a special scheme of remedies for the
situation envisaged in art. 74 will be necessary.

Addendum to (i) above by the representative of Ghana

7. Whether, apart from frustrating events, a sale
law should recognize and give legal effect to other cir-
cumstances to which the parties did not advert their
attention at the time of making their contract, and if so,
what such effect should be, seems primarily to be a
question of legislative policy. The considerations against
giving legal recognition to such circumstances are many,
and among them the following seem to be important:

(@) Such circumstances are very difficult to define
with sufficient precision to make for certainty and uni-
formity of application. This is particularly important
in a law intended for application in legal systems of
several nations with differing traditions of juris-
prudence; '

() In the nature of things, they are very difficult
to bring together into a single class by means of a def-
inition, because of their possible diversity. It is, there-
fore, impossible in principle to make a single rule,
applicable to all of them, without introducing a rather
questionable element of arbitrariness. The alternative
to a single definition, would be to envisage and to set
out expressly a series of non-frustrating situations which
may for some reason or another be thought to be of
sufficiently important effect to warrant their being re-
garded as factors affording some sort of relief (not
necessarily of the same kind) to one of the contract-
ing parties. This alternative promises to result in in-
elegance without any guarantees of comprehensiveness.
1t is doubtful if the possible practical results of such
a legislative effort would justify the effort involved;

(c¢) Such cases have traditionally been best left to
the contracting parties themselves to stipulate for;

(d) The very wording of the present paragraph 1
shows how difficult it is to provide for such situations
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in a general legislative text. The paragraph speaks of
“ . ..circumstances which, according to the intentjon
of the parties at the time of the conclusion of the con-
tract, [one of the parties] was not bound to take into
account or overcome”. The italicized words do not
necessarily confine an inquiry about the intention of
the panties to the terms of the contract as they are
written or proved by oral evidence, and “what reason-
able persons in the same situation would have intended”
is not an easy standard to apply after the event;

(e) The traditional jurisprudence of sale law, both
in Civil Law and Common Law, has generally ignored
this matter, probably because of problems such as
those set out above, and neither system appears to be
any the worse for this omission.

1I

COMMENTS AND PROPOSALS BY THE REPRESENTATIVE
OF THE UNITED STATES AND OBSERVATIONS OF THE
REPRESENTATIVES OF FRANCE AND HUNGARY

Articles 75-77 of ULIS

1. A draft report on articles 75 to 77 of ULIS
was prepared by the representative of the United States
and circunlated to the representatives of France, Hun-
gary, Iran and Japan for their comments. Such excep-
tions as they took have been set ont in the appendix
to this final report; otherwise it is assumed that they
are in agreement.

Scope

2. Articles 75 to 77 purport to contain “Supple-
mentary grounds for avoidance” of the contract. Ar-
ticle 75 is limited to contracts for delivery in instal-
ments while article 76 applies to contracts for sale
generally. Article 77 states one effect of avoidance
under the preceding two articles.

Article 75

3. Article 75 (1) provides that when either party’s
failure to perform as to one instalment, under a con-
tract for delivery in instalments, gives the other “good
reason to fear failure of performance in respect to fu-
ture instalments”, he may avoid the contract for the
foture. In order to bring this article into conformity
with the provisions on fundamental breach, it would
be desirable to change the quoted language to read:
“good reason to fear a fundamental breach in respect
to future instalments”.

4. Article 75 (2) goes on to allow avoidance by
the buyer as to deliveries already made as well, “if
by rcason of their interdependence snch deliveries
would be worthless to him”. (No need was seen to
give the seller such a right.) The requirement that
past deliveries be made “worthless” seems too strong.
It would be desirable to substitute for the quoted lan-
guage: “if by reason of their interdependence the value
of such deliveries to him would be substantially im-
paired”.

Article 76

5. Article 76 allows a party to avoid when prior
to the “date fixed” for performance “it is clear that
one of the parties will commit a fundamental breach

of contract”. A minor improvement would be to delete
the word “fixed” which might be read as limiting the
application of the article to contracts in which a date

is expressly stated. There is, however, a more basic

difficulty with this section which attempts to incorporate

iélto hULIS common law notions of “anticipatory
reach”.

6. The original language of article 76 (then ar-
ticle 87 of the 1956 draft) was: “when . . . either party
so conducts himself as to disclose an intention to
commit a fundamental breach of contract”. Although
this language was broadened at the Hague, to go be-
yond the conduct of a party, Professor Tunc’s com-
mentary on article 76 justified it in terms of the original
narrower language:

It is mot right that one party should remain bound
by the contract when the other has, for instance,
deliberately declared that he will not carry out one
of his fundamental obligations or when he conducts
himself in such a way that it is clear that he will
commit a fundamental breach of the contract [em-
phasis supplied].

It would be desirable to revert to the original narrower
language. The common law doctrine of “anticipatory
breach”, on which articie 76 is presumably based, is
limited to the condnct of the party. Furthermore, the

broader language of article 76 may lead to an unjust
result.

7. Suppose that as a result of events other than
the conduct of, say, the seller, it becomes clear to the
boyer that the seller will not be able to perform (and
has no legal excuse). Notwithstanding the seller’s in-
sistence that he will be able to perform in spite of
these events, the buyer avoids under article 76. To
everyone’s surprise, when the time for performance
comes, the seller is able to perform and is willing to
do so. But under article 76, not only is the contract
avoided, but, under article 77, the seller is liable for
damages—even thongh no conduct on his part jus-
tified the buyer in thinking that there would be a breach.
It would therefore be preferable to revert to the lan-
guage of the earlier draft (quoted above), and to
leave the hypothetical case just stated to be dealt with
under article 73 (allowing suspension of performance
when “the economic sitnation of the other party ap-
pears to have become so difficnlt that there is good
reason to fear that he will not perform a materjal part
of his obligations”). It may be desirable to broaden
article 73 for this parpose and to allow the “other
party” to remedy the situation by providing assurances,
but this question goes beyond the scope of this draft
study. It should be noted that article 48, which is also
beyond the scope of this draft study, would have to be
bronght into line with article 76 if the change suggested
here is made.

Article 77

8. Article 77 states one effect of avoidance under
article 75 or 76—the party avoiding may claim dam-
ages. Since article 78 (1) says that avoidance on any
ground leaves the parties “subject to any damages
which may be due”, article 77 seems unnecessary.
Furthermore, it is misleading to include it under the
heading “Supplementary grounds for avoidance”
rather than “Effects of avoidance”. It should be omitted.



Part Two. International Sale of Goods 69

COMMENTS OF THE REPRESENTATIVE OF FRANCE
Articles 75-77

9. (a) Your drafting proposal designed to bring
this provision into conformity with the provisions on
fundamental breach merits approval.

(b) While the aforementioned amendment tends to
limit more precisely the circumstances in which the
parties may request avoidance of the contract, the
amendment that you are proposing to paragraph 2 has
the opposite effect.

10. It is difficult to determine whether the deliveries
would be worthless to the buyer because this would
require a subjective judgement.

11. Your proposal would have the effect of re-
placing the words “pas d’intérét” by the words “peu
d’intérét”, which would considerably heighten the un-
certainty and would increase the risk of litigation. I
would therefore prefer not to change the paragraph
which already favours the buyer to the detriment of the
seller, since it applies only to the former.

Article 76

2. The replacement of the word “fixed” by a
more general, less exact term appears to me to be a
desirable improvement.

13. On the other hand, the advantage of reverting
to the language of article 87 of the 1956 draft is ques-
tionable.

14. 1 agree that the evidence of a future or con-
tingent situation is very often unsatisfactory.

15. That is why the claimant or court is reassured
when the defendant himself has revealed his intention
not to perform the contract without actually committing
a fundamental breach.

16. You would like to rule out avoidance in cases
where the defendant did not state his intentions.

17. However, a rule of this kind might involve the
contracting party in excessive risk. Let us take the case
of a shipowner who orders a very special type of vessel
from a shipyard. Later it becomes “clear” that the
economic position of the buyer has substantially de-
teriorated and that bankruptcy proceedings are deemed
inevitable. In such a case it would seem preferable to
allow the seller to avoid the contract even if the ship-
owner, attempting to regain the confidence of his cred-
itors, were to confirm his wish to purchase the vessel
in question.

18. Admittedly, after the manner of French crim-~
inal law where confession is considered to be the most
conclusive of evidence, it would be preferable in such
a case for the two parties to agree to avoid their con-
tract when one of the parties has acknowledged that
he is either unable or unwilling to perform his obli-
gations.

19. However, the present wording leaves wider
discretion to the court, although the adjective “mani-
feste”—which, to my mind, is closer in meaning to
“obvious” than to “clear”—leaves very little room
for uncertainty. Besides, subsequent events would re-
solve any uncertainty.

COMMENTS OF THE REPRESENTATIVE OF HUNGARY

20. (a) Article 76 and article 48 are overlapping.
Article 76 is broader than article 48 because it deals
with all cases of fundamental breach and not only
with non-conformity on the one hand and is narrower
than article 48 on the other because it deals only with
fundamental breach whereas article 48 covers both
fundamental an non-fundamental breach in the restricted
domain of non-conformity. The first question is whether
two separate and overlapping articles are needed for
the purposes of anticipatory breach. One article might
suffice. The next question is what its substance
should be.

(b) Many good reasons speak for the proposal
made by Professor Farnsworth which would restrict
the field of anticipatory breach and create greater cer-
tainty of law than the present text. On the other hand
there might be some arguments in favour of the present
solution. It might be justified to ask: why does the
buyer have to wait till the date fixed for performance
has elapsed when it is already clear that the seller will
commit a fundamental breach? More precisely, why
does he not have to wait if the breach is due to a
conduct of the seller and why does he have to wait if
the breach is a result of some other cause?

21. The answers given by Professor Farnsworth
to these questions are twofold:

(a) “Suppose that as a result of events other than
the conduct of, say, the seller, it becomes clear to the
buyer that the seller will not be able to perform
(and has no legal excuse). In spite of the seller’s in-
sistence that he will be able to perform in spite of
these events, the buyer avoids under article 76. To
everyone’s surprise, when the time for performance
comes, the seller is able to perform and willing to do
so.” In this case, in my opinion, the avoidance is void
as it has become clear from the results that at the
time of the avoidance it could not have been clear
that the seller would commit a fundamental breach.
The buyer avoids the contract at his own risk in cases
of anticipatory breach except express repudiation by
the seller. A conduct short of repudiation might also
re-create uncertainties.

(b) “Under article 76, not only is the contract
avoided, but, under article 77, the seller is liable for
damages—even though no conduct on his part justified
the buyer in thinking that there would be a breach.”
It is suggested that in this case the seller will have a
good defence under article 74,

22. Thus it is submitted that we delete both ar-
ticle 48 and article 76 and draft an article on the fol-
lowing lines:

Where prior to the date fixed for performance
of the contract it is clear that one of the parties
will commit a breach, the other party shall be en-
titled from this time on to exercise the rights pro-
vided in this Law for that particular breach.

It is not easy to find a place for this (or a similar)
text in the Uniform Law, because it goes beyond “sup-
plementary grounds for avoidance”. Perhaps it could
constitute a separate section entitled “anticipatory
breach” in chapter V.
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III

OBSERVATIONS AND PROPOSALS BY THE
REPRESENTATIVE OF FRANCE

Articles 78-81 of ULIS

1. In accordance with the decision taken by the
UNCITRAL Working Group, the French rapporteur,
in collaboration with the Hungarian, Tunisian and
United States rapporteurs, considered articles 78-81
of ULIS. This gave rise to the following observations:

(a) Article 79, paragraph 2 (d)

2. It seems to the French rapporteur that the ef-
fect of article 79, paragraph 2 (d), which provides
that the seller must bear the risk attaching to the goods
if the impossibility of returning them is not due to
the act of the buyer or of some other person for whose
conduct he is responsible, is not in conformity with
the intention of the drafters (cf. Professor Tunc’s com-
mentary, which indicates that the idea was to relieve
the buyer from his obligation to return the goods where
the impossibility of his doing so was due to the act
of the seller or to some chance happening).

3. Moreover, such a wording would hardly be
compatible with article 97, paragraph 1, which pro-
vides that normally the risk shall pass to the buyer
when delivery of the goods is effected.

4. Again, this provision allows for the return of
the goods in a condition other than that in which they
were received by the buyer.

5. It would therefore be preferable to specify that
the possibility of returning the goods shall be subject to
their having retained their substantial qualities.

6. The French rapporteur accordingly proposes the
following wording for article 79, paragraph 2 (d):
“If the impossibility of returning the goods with
their substantial qualities intact or in the condition
in which they were received is due to the fact of the
seller.”

7. The Hungarian rapporteur agrees in principle
with the French proposal.

8. He suggests the addition of the following words:
“or of some other person for whose conduct he is
responsible”.

9. The Hungarian rapporteur also believes that
subparagraph (a), which is simply one case to which
subparagraph (d) applies, should be deleted.

10. The numbering would then have to be changed,
with subparagraph (d) becoming subparagraph (a).

11. The Hungarian rapporteur also favours an
addition to article 79, paragraph 2 (c¢), so it would
read: “if part of the goods have been sold, consumed
or transformed by the buyer ...”.

12. The United States rapporteur also agrees in
principle to the French proposal, provided that return
of the goods is still possible where the deterioration
is due to the defect in the goods.

13. However, the Tunisian rapporteur considers
that it would be better to retain the ULIS wording.

14. He maintains that article 79, paragraph 2 (d),
as it stands in compatible with article 96. The passing
of the risk is always subject to prior performance
of the obligations of the seller. If the seller has failed

to perform his obligations, the buyer must be able to
declare the contract avoided in the manner provided
for in ULIS.

(b) Article 79, paragraph 2 (e)

15. The French rapporteur questions the desir-
ability of this subparagraph, the inevitably vague
wording of which may cause many disputes.

_ 16. Does the deterioration have to be unimportant
in the eyes of the seller or the buyer, or of both
parties?

17. The United States rapporteur endorses this
comment. In the view of the Hungarian Government,
however, the answer to this question depends on the
wording eventually adopted for article 33, paragraph 2.
The Tunisian Government would like the subparagraph
to be reformulated in order to obviate the difficulties
that have been noted but believes that the idea, which

by and large does protect the interests of the buyer,
should be retained.

(c) Article 80

_ 18. The French rapporteur considers that this ar-
ticle is superfluous and indeed may lead to some errors
of interpretation, since it was decided that the Law
would have only supplementary effect and, where that
point is concerned, this provision may appear am-
biguous.

19. The Tunisian rapporteur agrees with that view,
but would like the deletion of the article to be nego-
tiated in exchange for provisions which would become
mandatory or would be matters of public policy.

20. The Hungarian and United States rapporteurs
prefer the retention of this provision.

(d) Article 81

21. The French rapporteur noted that implemen-
tation of this provision might prove very difficult and
somewhat inequitable.

22. The appraisal of any benefits derived from the
goods by the buyer would appear to be a subjective
and arduous operation. Since it is generally the buyer
who has the contract avoided, he will surely grudge
having to compute the amount of this claim against
him by the seller. One might add that the problem
will be even worse where he purchased the goods in
dispute for his personal uvse.

23. This means that the seller will have great diffi-
culty in producing proof. On the other hand, he is
required to refund to the buyer the sums of money
which have been paid to him, an amount of interest
being automatically added.

24. It is therefore suggested that the buyer should
also be allowed to use this apparently simple method
of computation, so that one may envisage two cash
claims being easily set off against each other.

25. This will not mean, of course, that the seller
cannot claim the payment of interest for his exclusive
benefit on the ground that the goods were unusable or
practically worthless for his purposes. However, unless
he proves his claims, the buyer will be considered to
have derived the same benefits from the goods as the
seller himself has derived from the price of the goods.

26. The United States rapporteur does not con-
sider this discussion to be of great importance, since
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it seems likely to him that the burden of proeof will
rest on the plaintiff.

27. ‘The Tunisian rapporteur agrees that computa-
tion of the indemnity payable by the buyer will be
complicated, and he proposes that consideration should
be given to finding an improved wording for this pro-
vision.

v

COMMENTS AND PROPOSALS BY THE REPRESENTATIVE
OF MEXICO INCORPORATING OBSERVATIONS BY THE
REPRESENTATIVE OF AUSTRIA

Articles 82-90 of ULIS

1. The title of section IV: Supplementary rules
concerning damages (Régles complémentaires en ma-
tiere de dommages-intéréts) must be simplified, in
order that it only refer to damages, whereby, this title
would correspond with the wording of other titles of
the same ULIS (for example: sections V and VI under
the same chapter V, as well as chapter VI). Further-
more, this section contains the fundamental rules on
damages, not the supplementary or complementary
rules thereto,

2. I believe that subsections A and B should be
reduced to one article, given the fact that the general
rule contained under article 82 does not only apply
to damage when the contract is not avoided, but also
when same is avoided, pursuant to the stipulations in
article 87. Moreover, the rules under articles 83
through 87 should be considered as special cases for
the determination of damages. Consequently, this first
subsection A must refer to the determination of dam-
ages, inasmuch as all the articles thereunder (ar-
ticles 82 through 87) make reference to the same
problem,

3. Article 82: This article is substantially main-
tained in its present form; the modifications I propose
are:

(@) In the first paragraph add the adverb “actu-
ally” so as to require that payment for damages cor-
respond to those really suffered. This change is in
accord with the comment made by Professor Tunc
(Commentary on the Hague Convention of 1 July 1964).

(b) Article 89 expressly excluded from the rule
established in article 82 since its application within
the different internal legislations, may result in a
higher indemnity for damages.

(¢) Instead of the phrase “ought to have foreseen”
in the first part of the second sentence, I propose that
similar verbal expressions be used and perhaps clearer
than those contained in ULIS such as “had foreseen,
or ought to have foreseen”; and, in lieu of the phrases
“then were known or ought to have been known”, in
the second part of the same sentence, “then knew or
ought to have known” be used.

Note: The representative of Austria has indi-
cated that the French version of this article should
maintain the reference as to perte subie and gain
manqgué, 1 am not certain whether the French text
does require such provision, as I believe that ref-
erence to dommages-intéréts at the beginning of
the article is sufficient to understand both concepts,
perte subie and gain manqué. It seems to me that

such is the scope of article 1149 of the French
Code. There is no doubt whatsoever that the Civil
Code of Mexico, upon referring to the concept which
is equivalent to dommages-intéréts (dafios y perjui-
cios) includes both the losses suffered as well as the
profits which were not earned. The text of ar-
ticle 2108 and 2109 of the Code is the following:

Articulo 2108. Se entiende por dafio la pérdida o
menoscabo sufrido en el patrimonio por la falta de
cumplimiento de una obligacion.

Articulo 2109. Se reputa perjuicio la privacién
de cualquiera ganancia licita, que debiera haberse
obtenido con el cumplimiento de la obligacion.

Article 2180, By damage shall be understood
the lose of or deterioration caused to property by
failure to fulfil an obligation.

Article 2109. By impairment shall be understood
the loss of any licit profit which should have been
derived from the fulfilment of the obligation.

However, if experts of law and French language,

should judge that it is not sufficient to talk about

dommages-intéréts, the expression perte subie and
gain mangué should, of course, remain within the
text. '

4. Article 83. The text is maintained, our proposal
merely omitting the additional 1 per cent assessment
with respect to interests on such sum as is in arrear
—which I do not believe is justified. The expression
(in any event) remains in parenthesis, inasmuch as I
believe same is superfinous.

5. Article 84. The representative of Austria has
proposed that the reference under this article to the
jour ou le contrat est résolu be replaced by the ex-
pression jour oi la délivrance a eu lieu ou aurait di}
avoir lieu, which would avoid doubts and problems to
the party exercising the right to avoid the contract. I
believe that this suggestion is wise and advisable and
consequently, the text should be changed accordingly.

6. Article 85. No changes.

7. Article 86. No changes.

8. Article 87. This article is omitted since it seems
unnecessary given the new text proposed for article 82.

9. Subsection C (General provisions concerning
damages). I propose that it be changed to:

B. General provisions
10. Article 88. No changes.

11. Article 89. The addition of a second paragraph
is proposed, which would reflect, in a very express
form, what Professor Tunc, upon commenting ULIS
indicates as being implicit in the rule, namely that the
damages as referred to therein shall never be less than
those which may result from applying the rules of
articles 82 through 88.

12. Section V. Expenses. No changes.

13. Article 90. We suggest that this article com-
mence by using the phrase “except as otherwise agreed”
since the parties may reach an agreement as to dif-

ferent rules other than those established under this
article.

14. The text of articles 82-90 as suggested appears
in the appendix hereto.
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Appendix
DAMAGES

A. Determination of their amount

Article 82

Damages for a breach of contract by one party shall
consist (whether the contract is avoided or not) of a
sum equal to the loss actually suffered by the other
party.

Except as provided for by article 89, such damages
shall not exceed the loss which the party in breach
had foreseen or ought to have foreseen at the time
of the conclusion of the contract, in the light of the
facts and matters which he knew then or ought to have
been known to him as a possible consequence of the
breach of the contract.

Article 83

Where the breach of contract consists of a delay in
the payment of the price which does not cause the
avoidance of the contract, the seller shall (in any
event) be entitled to interest on such sum as is in
arrear at a rate equal to the official discount rate in
the country where he has his place of business, or,
if he has no place of business, his habitual residence.

Article 84

1. In case of avoidance of the contract, where
there is a current price for the goods, damages shall
be equal to the difference between the price fixed by
the contract and the current price on the date on which
the delivery took place or ought to have taken place.

2. (Nochanges.)

Article 85
(No changes.)

Article 86
(No changes.)

Article 87
(Omitted. )

B. General provisions
Article 88
(No changes.)

Article 89

In case of fraud, damages shall be determined by the
rules applicable in respect of contracts of sale not gov-
erned by the present law. However, such damages shall
never be less than those which may result from applying
the rules of articles 82 through 88.

SECTION V. EXPENSES

Article 90
(No changes.)

\%

OBSERVATIONS AND PROPOSALS BY THE REPRESENTA-
TIVE OF AUSTRIA PREPARED IN CO-OPERATION WITH
THE REPRESENTATIVE OF MEXICO

Articles 91-101 of ULIS
1. Articles 91-95, relating to preservation of the
goods, call for little comment. At the very most, it
might be helpful to the interpretation of the end of
paragraph 1 of article 94 if the words en temps utile
were inserted between the words pourvu qu’elle lui ait
donné and un avis in the French text.

2. On the other hand, articles 96-101, concerning
passing of the risk, should be fairly substantially re-
drafted and simplified,

3. First of all, one may wonder whether article 96,
which, in a roundabout way, contains nothing other
than a perhaps questionable definition of the term
“risk”, serves any purpose. Although I have no strong
feelings on the matter, I should be inclined to delete
that article.

4. In article 97, paragraph 2, the words “handing
over” which occur twice should be replaced by the
word “delivery”.

5. Paragraphs 2 and 3 of article 98 no longer
conform to article 20 (b) and (c). Those provisions
state clearly when delivery occurs. Paragraphs 2 and
3 of article 98 do not add very much but tend rather
to confuse matters. It will be better to delete them.

6. Comments by the representative of Mexico. 1
agree with all your points of view. The only small
change I would suggest is that in the first paragraph
of article 98 the expression “handing over” in the
English version and remise in the French version be
replaced by “delivery” and délivrance, respectively.
Obviously, the foregoing is a consequence of your
proposal to modify the second paragraph of article 97
to this effect.

7. Atticle 99 apparently follows an old rule of
maritime law, However, I am not convinced that the
mode of transport should affect the relations between
seller and buyer (even though the sale of a bill of
lading seems to fall outside the scope of ULIS) and
that the buyer can be obliged to pay the price for
goods which no longer existed at the time of the con-
clusion of the contract, whether or not that fact was
known by the seller. It therefore seems to me that we
must avoid any possibility of a passing of the risk
prior to the conclusion of the contract of sale. A pro-
vision to that effect would be better inserted in ar-
ticle 97.

8. Comments by the representative of Mexico. 1
also share your criticism with respect to article 99;
however, inasmuch as said rule reproduces “an old
rule of maritime law”, I believe your suggestion to add
another paragraph to article 97 (which may be the
second paragraph in order that the one which cur-
rently appears as the second becomes the third para-
graph), which would say what you indicate, namely,
that the risks shall never be transferred prior to the
conclusion of the sales contract, is wise and advisable.
Strictly speaking, and in consideration of the rule pro-
vided for in article 97, such principle would be un-
necessary. However, I insist that inasmuch as a tradi-
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tional rule of maritime law is involved—which perhaps
has already been included in some international con-
vention—problems of interpretation would be pre-
vented if the Law established the opposite principle in
an express manner.

9. There is no longer any reason for article 100,
since the former paragraph 3 of article 19 has been
deleted and those parts of it to which article 100
refers have not been incorporated in article 20. The
points raised concerning article 99 also apply to ar-
ticle 100, which could therefore he deleted.

10. With respect to article 101, Professor Tunc’s
commentary states that it is intended to avoid mis-
understandings. I feel that on the contrary it creates
misunderstandings, and I would favour its deletion
also.

11. The text that I would propose, with the agree-

ment of the representative of Mexico, would therefore
read as follows:

Article 96
(Deleted.)

Article 97

(1) (Unchanged.)

(2) In the case of delivery of goods which are
not in conformity with the contract, the risk shall pass
to the buyer from the moment when delivery has,
apart from the lack of conformity, been effected in
accordance with the provisions of the contract and
of the present Law, where the buyer has neither
declared the contract avoided nor required goods in
replacement.

(3) Where the sale is of goods in transit by
sea, the risk shall be borne by the buyer as from the
time of the handing over of the goods to the carrier.
However, where the seller knew or ought to have
known, at the time of the conclusion of the contract,
that the goods had been lost or had deteriorated, the
risk shall remain with him until the time of the con-
clusion of the contract.

Article 98

[(1)] Where delivery of the goods is delayed
owing to the breach of an obligation of the buyer,
the risk shall pass to the buyer as from the last
date when, apart from such breach, delivery could
have been made in accordance with the contract.

(2) (Deleted.)

(3) (Deleted.)
Article 99
(Deleted.)

Article 100
(Deleted.)
Article 101
(Deleted.)

VI
PROPOSALS BY THE REPRESENTATIVE OF NORWAY FOR
THE REVISION OF ARTICLES 71 10 101 oF ULIS
Article 48

The buyer may exercise the rights [as]
provided in articles 43 to 46 [and claim

Cf. ULIS
art. 70 and
rev, art. 41

ULIS arts.
63, 68 and

OLIS art.
61. Cf. rev.
art. 42

ULIS art.
62, para.2,
art. 66,
para. 2, Cf.
rev. art. 43

damages as provided in Article 82 or
articles 84 to 87], even before the time
fixed for delivery, if it is clear that the
seller will fail to perform lany of] his
obligations.

CHAPTER IV. OBLIGATIONS OF THE BUYER
Article 56
SECTION 1. PAYMENT OF THE PRICE

Articles 57 to 60
SECTION II. QTHER OBLIGATIONS

Article 61
Same as ULIS article 69.

Article 62
Same as ULIS article 65.

SECTION III. REMEDIES FOR THE BUYER’S
FAILURE TO PERFORM

Article 63

1. Where the buyer fails to perform
any of his obligations [his obligations
relating to payment of the price, taking
delivery of the goods or any other obliga-
tion] under the contract of sale or the
present Law, the seller may

(a) Exercise the rights [as] provided
in articles 64 to 67;

(b) Claim damages as provided in
articles [82 and 83] or in articles [84
to 87].

2. In no case shall the buyer be en-
titled to apply to a court or arbitral
tribunal to grant him a period of grace.

Article 64

The seller has the right to require the
buyer to perform the contract [his obliga-
tions] to the extent that specific perform-
ance could be required by the court
under its own law in respect of similar

. contracts of sale not governed by the

Uniform Law [according to article 171,
unless the seller has acted inconsistently
with that right by avoiding the contract
under article 66.

Article 65

Where the seller requests the buyer
to perform, the seller may fix an ad-
ditional period of time of reasonable
length for performance of the contract
[obligations]. If the buyer does not com-
ply with the request within the additional
period, or where the seller has not fixed
such a period, within a period of reason-
able time, or if the buyer already before
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ULIS arts.
62, 66 and
70. Cf. rev.
art. 44

ULIS art.

66, para. 1

New

Cf. rev. art.
44, para. 2

Cf. ULIS
arts. 76-77
and art, 48

the expiration of the relevant period of
time declares that he will not comply
with the request, the seller may resort
to any remedy available to him under
the present Law.

Article 66

1. The seller may by notice to the
buyer declare the contract avoided:

(a) Where the failure by the buyer
to perform his obligations under the
contract and the present Law amount to
a fundamental breach of contract, or

(b) Where the buyer has not per-
formed within an additional period of
time fixed by the seller in accordance
with article 65, or

(¢) Where the buyer’s failure to per-
form his obligation to take delivery of
the goods gives the seller good grounds
for fearing that the buyer will not pay
the price.

2. Where the goods have been taken
over by the buyer, the seller cannot de-
clare the contract avoided according to
the preceding paragraph and claim the
return of the goods unless the contract
provides that the seller shall retain the
property or a security right in the goods
until the price has been paid, and such
provision is not invalid as against the
buyer’s creditors according to the law
of the State where the buyer has his
place of business. [The provisions of
article 4 subparagraphs (a) and (b) shall
apply correspondingly.]

3. The seller shall lose his right to
declare the contract avoided if he does
not give notice thereof to the buyer within
a reasonable time:

(a) Where the buyer has not pet-
formed his obligations on time, after the
seller has been informed that the price
has been paid late or has been requested
by the buyer to make his decisions as
regards performance or avoidance of the
contract;

(b) In all other cases, after the seller
has discovered the failure by the buyer
to perform or ought to have discovered
it, or where the seller has requested the
buyer to perform, after the expiration
of the period of time referred to in
article 65.

Article 67
Same as ULIS article 67.

Article 68

The seller may exercise the rights [as]
provided in articles 65 and 66 [and claim
damages as provided in article 82 or
articles 84 to 871, even before the time

fixed for performance, if it is clear that
the buyer will fail to perform [any of]
his obligations.

Comments

1. The draft arts. 61 to 67 shall replace ULIS
arts. 61 to 70. The drafting is based on the revised
arts. 41 to 44 as adopted during the last meceting of
the Working Group.

2. Art. 61 is the same as ULIS art. 69, and art. 62
the same as ULIS art. 65.

3. Art. 63 replaces ULIS arts. 63, 64, 68 and 70
(cf. rev. art. 41).

4. The matters dealt with in ULIS Arts. 61, 62 and
66 are dealt with in the draft arts. 64 to 66, which
have been drafted in accordance with the text of
arts. 42 to 44 as adopted at the last meeting of the
Working Group.

5. As regards ULIS art. 61 para. 2, see proposed
new art. 82 infra.

6. The draft art. 65 para. 2, which is new, is based
on the Uniform Scandinavian Sales Act, section 28
para. 2.

7. Art. 68 deals with anticipatory mora and cor-
responds to ULIS arts, 76-77 and 48, ULIS arts, 76-77
are proposed to be deleted (and art. 48 to be cor-
respondingly extended to cover also damages).

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF
THE BUYER

Article 69
Same as ULIS article 90.

Article 70

1. Same as ULIS article 75 para. 1.
Cf. ULIS 2. Same as ULIS article 75 para. 2.

art. 77

3. The party exercising the right to
declare the contract avoided, in whole or
in part, as provided in the preceding
paragraphs of this article, may clajim
damages in accordance with articles [84
to 87].

SEcTioN 1. CONCURRENCE BETWEEN
DELIVERY OF THE GOODS AND PAYMENT
OF THE PRICE

Article 71
Same as ULIS article 71.
Article 72
ULIS art. 1. Where delivery is effected by hand-
72 ing over the goods to the carrier in

accordance with subparagraph 1 (a) of
article 20, the seller may despatch the
goods on terms that reserve to himself
the right of disposal of the goods during
the transit. The seller may require that
the goods shall not be handed over to
the buyer at the place of destination except
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against payment of the price and the
buyer shall not be bound to pay the price
until he has had an opportunity to exa-
mine the goods.

2. Same as ULIS article 72 para, 2.
Comments

In the third and fourth line of the present para-
graph 1 the words “either postpone despatch of the
goods until he receives payment or” are a bit mislead-
ing since in most cases there will be an agreement
or a usage to the contrary. It seems better to delete
this passage, so that any right to postpone despatch
would depend on agreement or usage.

Article 73

1. Same as ULIS article 73 para. 1.
2. Same as ULIS article 73 para. 2.
3. Same as ULIS article 73 para. 3.
New 4. A party may not exercise the rights
provided in paragraphs 1 and 2 of this
article if the other party provides a
guarantee for or other adequate assur-
ance of his performance of the contract.

[Transfer present art. 74 to new
art. 87.]

SECTION II. SUPPLEMENTARY RULES CON-
CERNING EFFECTS OF AVOIDANCE AND
DELIVERY OF SUBSTITUTE GOODS

[Transfer present article 75 to new ar-
ticle 70 and delete present articles 76-77
(cf. Article 48, new article 68 and new
para. 3 of new article 70).]

Article 74
Same as ULIS article 78.

Article 75
ULIS art. 1. The buyer shall lose his right to
79. Cf. declare the contract avoided or to require
ULIS art. the seller to deliver substitute goods where
97, para. 2 it is impossible for him to return the
(which is goods delivered in the condition in which
proposedto he received them.
be deleted) 2. Nevertheless, the preceding para-

graph shall not apply:

(a)

(b) Asin ULIS art. 79 para. 2.

(¢) If part of the goods have been
consumed or transformed by the buyer
in the course of normal use before the
lack of conformity with the contract was
discovered or ought to have been dis-
covered,

(@)

(e¢) Asin ULIS art. 79 para. 2.

Article 76
ULIS art. The buyer who has lost the right to
80 declare the contract avoided or to require

the seller to deliver substitute goods by

virtue of article 75, shall retain all other
Ir-lihts conferred on him by the present
w.

Article 77

ULIS art. 1. Same as ULIS article 81 para. 1.

81
2. Same as ULIS article 81 para. 2,
except. subpara. (b) which shall read:
(b) Where it is impossible for him
to return the goods or part of them, but
he has nevertheless exercised his right to
declare the contract avoided or to require
the seller to deliver substitute goods.

SEcTiION III. SUPPLEMENTARY RULES
CONCERNING DAMAGES

Article 78
Same as ULIS article 82.

Article 79

ULIS art. Where the breach of contract cons1sts

83 of delay in the payment of the price, the
seller shall in any event be entitled to
interest on such sum as is in arrear at a
rate of 6 per cent, but at least at a rate
of 1 per cent more than the official dis-
count rate in the country where he has
his place of business or, if he has no
place of business, his habitual residence
[article 4 (a) and (b) applyl.

Commeents

The official discount rates are in many countries
fixed rather arbitrarily, based on monetary and other
financial considerations, and are often much lower
than the rates to be paid in private business. It is
therefore proposed to fix a minimum rate of 6 per cent
corresponding to the rate established in the Geneva
Convention of 1930 providing a Uniform Law for Bills
of Exchange and Promissory Notes (article 49).

Article 80
Same as ULIS article 84.

Article 81
Same as ULIS article 85.

Article 82

The damages referred to in articles 80
and 81 shall not, however, exceed the
difference between the price fixed by the
contract and the current price at the time
when it would be in conformity with
usage and reasonably possible for the
buyer to purchase goods to replace, or
for the seller to resell, the goods to which
the contract relates.

New

Comments

The provisions contained in ULIS art. 25, art. 42
paragraph 1 (¢) and art. 61 paragraph 2 exclude the
right to performance of the contract in cases where it
is in conformity with usage and reasonably possible
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to purchase goods to replace, or to resell, the goods to
which the contract relates. These provisions have im-
portant consequences for the calculation of damages
according to art. 84 paragraph 1 and art. 85 [new
arts. 80-81], because they mean that in the cases in
question the damages will be calculated on the basis
of the current price at the time when it is in conformity
with usage and reasonably possible for the buyer to
purchase goods in replacement, or for the seller to
resell the goods. The majority of the Working Group
has been in favour of deleting the provisions contained
in ULIS arts. 25, 42 paragraph I (c) and 61 para-
graph 2. In view of this it seems to be desirable to add
a provision to ensure that the deletion of the said
provisions in ULIS does not affect the substance of the
provisions in arts. 84 and 85 [new 80-81] as they now
appear in the ULIS context. It should also be kept
in mind that the abolishment of the concept of ipso
facto avoidance will influence the content of the rule
in present article 84 paragraph 1, since the time of
avoidance may be shifted and delayed, especially in
the case of non-delivery. This will be mitigated by the
proposed provision in new article 82.

Articles 83 to 86

Same as ULIS articles 86 to 89. [In the
renumbered article 83 the references
should be corrected to articles 80 to
82.]

SEcTiON IV. EXEMPTIONS

Article 87
Same as ULIS article 74.

SECTION V. PRESERVATION OF THE GOODS

Articles 88 to 92
Same as ULIS articles 91 to 95.

CHAPTER VI. PASSING OF THE RISK
Article 93
Same as ULIS article 96.

Article 94
ULIS art. 1. The risk shall pass to the buyer
97 when delivery of the goods is effected.

2. Same as ULIS article 101.
Comments

Paragraph 1 should be formulated so as not to make
the passing of the risk dependent on a (faultless)
delivery on time.

The present paragraph 2 is deleted as superfluous
on the background of the revised article 20; cf. present
article 79 paragraph 2 (new art. 75 para. 2).

Articles 95 to 97

Same as ULIS articles 98-100. [In the
new art, 97 the reference in the first line
should be corrected to the second period
of revised article 21, paragraph 1.]

V11
OBSERVATIONS BY THE REPRESENTATIVE OF AUSTRIA
Articles 74-101 of ULIS

1. Since I have a very limited time at my disposal
to consider the various proposals, I can give below only
a brief expression of opinion without elaborating on
the reasons for adopting the various attitudes. I must
also reserve the right to modify, if necessary, one or
other of the views expressed below if in the course of
the discussion at the next meeting of the Working
Group convincing arguments are put forward.

Article 74

2. The suggestions of the United Kingdom repre-
sentative appear to be generally acceptable.

Articles 75 to 77

3. With regard to paragraph 1 of article 75, I can
accept the amendments proposed by the United States
representative. I should however prefer to retain in
paragraph 2 the phrase “would be worthless to him”.

4.  With regard to article 76, I would prefer, like
the French representative, to retain the text (with the
exception of the word “fixed”), although I have doubts
regarding the Hungarian representative’s interpreta-
tion according to which the avoidance of the contract
would appear to be conditional.

5. I support the proposed deletion of article 77.

Articles 78 to 81

6. I am in favour of deleting subparagraph (a) of
article 79, paragraph 2, but I do oot agree with the
Hungarian representative’s wish to add in subpara-
graph (c) (which would become subparagraph (b)),
the word “sold”. That appears to me to be going too
far. Similarly, I cannot support the French represen-
tative’s proposal to amend subparagraph (d) (which
would become subparagraph (c¢)), which may perhaps
arise from a misunderstanding. The first part of the
wording proposed is uneecessary. It would suffice to
use the same language as in paragraph 1 and state: “if
the impossibility of returning the goods in the condi-
tion in which they were received is not due to the act
of the buyer or of some other person for whose conduct
he is responsible”.

7. 1 agree with the Hungarian representative that
the action to be taken on subparagraph (e) (which
would become subparagraph (d)) should depend on
the decision concerning article 33, paragraph 2.

‘8. In view of the wish to delete article 77, the re~
tention at least of article 80 is in my view desirable.

9. I am not entirely convinced by the criticism
of article 81 (particularly paragraph 2). In particular,
the example of purchase for personal use does mnot
appear to me relevant, since it has been decided to ex-
clude retail sales from the scope of application of the
Uniform Law. It is clear that the calculation called for
by paragraph 2 will often be more difficult than that
which is required for the application of paragraph 1.
That does not seem to me to be an adequate reason
for making the buyer liable to pay an almost fixed sum
which will hardly ever correspond to the real benefits
(or lack of benefits).
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Articles 82 to 90

10. The Mexican representative took account of
my views in drafting his comments; I have therefore
nothing further to add.

Articles 91 to 101

11. 1 have nothing to add to the proposals which
the Mexican representative and I have already sub-
mitted with regard to this group of articles.

12. The amendments to all the articles from 61 to
101 submitted by the observer for Norway, depart to
such an extent from the text of the 1964 Uniform Law
on the International Sale of Goods, particularly with
regard to presentation, that it would require consider-
ably more time to examine them than the period allo-
cated to members of the Working Group. I cannot there-
fore for the time being make any comments about the
document which will no doubt be carefully examined
in the course of the next session.

VIII

OBSERVATIONS BY THE REPRESENTATIVE OF HUNGARY
FOR THE REVISION OF ARTICLES 82-90

Article 82 (1)

1. “Loss actually suffered” might create the impres-
sion that only damnum emergens is due, particularly if
the reader asks the question why did the UNCITRAL
modify the ULIS text. This impression seems fo be
strengthened by using the word “actually”.

Article 82 (2)

2. I wonder whether ‘‘had foreseen” should appear
in the text. If the party actually foresees losses on the
part of his partner in case of his breach, does he not
act in bad faith?

Article 84

3. In substance I agree with the idea expressed in
this article. A problem, however, might arise in con-
nexion thereof in cases where the goods were delivered
with a delay.

(a) (b) (c)
(i) the price fixed
by the contract: 100 100 100
(ii) price at the date :
of delivery: 150 100 80
(iii) at the acrual date
of delivery: 130 80 100

(a@): The buyer has no damage if the prices under
(ii) and (iii) are contrasted with the price fixed by
the contract. If, however, the seller had delivered in
time the buyer could have sold the goods for 150 and
at the time of actual delivery he can sell them only for
130. If he receives only 30—which seems to be the
proposed solution—he will have a loss of 20.

(b): The buyer would have had no damage if the
seller had delivered at the time fixed by the contract.
At the time of actual delivery he has a loss of 20 and
it is fair that he obtains 20 in damages.

(c): The buyer would have had a loss of 20 if the
seller had delivered in time. At the date of actual de-

live2ry he has no damage, the rule is correct, subject
to 2.

4. It is not quite clear from the proposed text
whether the victim of the breach or the judge is given a
right of option between the price on which the delivery
took place and on which it was due, or whether in
cases where delivery actually took place later than the
time of performance, the price on that later date is
binding for the purposes of assessing the damages. If
the buyer has an option in this field, case under (c)
might Jead to an unwarranted result: the buyer would
be entitled to claim 20, and if the buyer had no option,
he would lose 20 in the case under (a).

Article 90

5. The term “delivery” in the ULIS means only
delivery of goods which conform to the contract, and
in the UNCITRAL draft it covers also delivery of non-
conform goods (see e.g. art. 97 and the comments of
the representative of Austria thereto). Having regard
to this fact ought art. 90 not be amended or supple-
mented? Are these rules applicable also in cases of
delivery of goods which are not in conformity with the
contract? In such cases the seller will most probably
have further expenses.

Articles 96-101 of ULIS

6. The simplifications proposed by the represen-
tative of Austria and the representative of Mexico are
very well-founded. The only remark I should like to
make is that perhaps article 96 could be retained, al-
though it seems to be sufficiently clear that most if not
all legal systems are rather unanimous in leading to
the same result and thus the article might be quite un-
necessary. My concemn is rather related to drafting
techniques and the niceties thereof. I do not see in
article 96 an endeavour to define risk, but rather a
disposition in case the risk passes and I feel somewhat
uneasy to describe facts without providing for the legal
consequences.

7. If this is correct then the legal consequences
should follow the statement of facts to which they are
related. Therefore, if the Working Party would decide

“to retain article 96 of the ULIS, then it should appear

as article 99.

IX

OBSERVATIONS BY THE REPRESENTATIVE OF NORWAY
ON THE REPORTS ON THE REVISION OF ARTICLES 74-101

Article 74 of ULIS

1. I have no objections to the proposals made by
the United Kingdom, but would prefer the following
language in paragraphs 1 and 2:

“l. Where one of the parties has not performed
one of his obligations, he shall neither be required
to perform nor be liable for his non-performance if
he can prove either (a) that performance has be-
come impossible owing to circumstances of such
nature which it was not contemplated by the con-
tract that he should be bound to take into account
or to avoid or to overcome, or (b) that, owing to
such circumstances, performance would be so radi-
cally changed as to amount to the performance of a
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quite other obligation than that contemplated by the
contract; if the intention of the parties in these
respects at the time of the conclusion of the contract
was not expressed, regard shall be had to what the
party who has not performed could reasonably have
been expected to take into account or to avoid or
to overcome.

“2. Where the circumstances which gave rise to
the non-performance, constitute only a temporary
impediment to performance, the relief provided by
this article shall cease to be available to the non-
performing party when the impediment is removed,
provided that performance would then, by reason
of the delay, not be so radically changed as to amount
to the performance of a quite other obligation than
that contemplated by the contract.”

2. In the revised ULIS Norway has proposed to
transfer this article to a new article 87.

Articles 75-77 of ULIS

3. I support the United States proposal regarding
article 75 (1) and have no objection to their pro-
posals concerning article 75 (2) and article 77. Nor-
way has proposed to transfer these provisions to a new
article 70 in the revised ULIS.

4. As regards the United States proposal to nar-
row the language of article 76 1 share the doubts ex-
pressed by the French and Hungarian representatives.
Like the representative of Hungary I think that ar-
ticle 76 should be harmonized with article 48, but I
would not amalgamate them into one single article. I
refer to the Norwegian proposal to transfer article 76
to a new article 68, cf. also the proposed revised
article 48.

Articles 78-81 of ULIS

5. Norway has proposed to transfer article 79 to
a new article 75 and to extend the scope to cover also
the buyer’s right to require the seller to deliver substi-
tute goods (cf. ULIS article 97 (2)). Further, in
paragraph 2 c, it is proposed to add as an alternative
after the word “discovered” the following: “or ought
to have been discovered”.

6. As regards article 79 paragraph 2 d 1 am not in
favour of the French proposal, even with the amend-
ment proposed by Hungary. In my opinion it is impor-
tant that the exceptions in paragraph 2 cover, among
others, perishment, deterioration or transformation as
a result of the very nature of the goods (e.g. perishable
goods), regardless of whether the perishment etc. is
caused by their non-conformity. Such cases are not
covered by other subparagraphs than subparagraph 2 d.
. Subparagraph 2 d should therefore include these cases
as well as fortuitous (accidental) events and the con-
duct of the seller or a person for whose conduct he
is responsible. 1 have no objection to amalgamating
subparagraphs 2 ¢ and 2 d, provided that perishment
as a result of the defect is still mentioned.

7. I have no objection to the present subpara-
graph 2 e of article 79.

8. Article 80 should be kept and extended to cover
the buyer’s right to require the seller to deliver sub-

stitute goods (cf. the new article 76 proposed by
Norway).

9. Asregards article 81 1 refer to the new article 77
proposed by Norway, in particular the proposed exten-
sion of subparagraph 2 b. I have no comment on the
French suggestion.

Articles 82-90 of ULIS

10. T refer to the new -(repumbered) articles 78-
86, cf. 69, proposed by Norway.

11. I have no objection to the title etc. of sec-
tions proposed by Mexico. As regards the draft text
of article 82 proposed by Mexico, I miss an express
reference to loss of profit (cf. article 86).

12. Concerning article 83 Norway has proposed
(in a new article 79) to fix an interest rate of a mini-
mum 6 per cent, so as not to depend entirely on official
discount rates, which in many countries may be fixed
rather arbitrarily.

13. Regarding article 84 it should be kept in mind
that the abolishment of the concept of ipso facto avoid-
ance will influence the content of the rule in present
paragraph 1, since the time of avoidance may be
shifted and delayed, especially in the case of non-
delivery (resp. non-payment of the price). 1 therefore
agree with the representative of Austria that one should
reconsider whether the best rule is to rely on the cur-
rent price on the date of actual avoidance. The date
of actual delivery (resp. time for delivery) is proposed
by Austria and Mezxico. This date seems, however, to
be less satisfactory in cases of transport and delivery
to a carmrier (in which case the buyer may not yet
have knowledge of the breach) as well as in cases of
non-delivery (in which case the buyer may not yet have
had sufficient reason or even the right to avoid the
contract until some further time has passed). It should
therefore be considered to rely on the date on which
the goods are handed over to the buyer or placed at
his disposal at the place of destination, unless the buyer
has declared the contract avoided on an earlier date,
in which case that date should be the basis. In the
case of non-delivery (or non-payment) one should
rely either on the date of actual avoidance or on the
earliest date on which the contract could have been
avoided. Further it should be considered to make it
clear in the text whether damages always may be in-
creased if any additional damage is proved (of. ar-
ticle 86).

14. Norway has proposed to insert a new article
after present article 85 (a new article 82) for cases
where it is in conformity with usage and reasonably
possible for the buyer to purchase goods to replace, or
for the seller to resell, the goods to which the contract
relates. Cf. present ULIS articles 25, 42 (1) ¢ and
61 (2).

15. Norway has proposed to transfer present ar-
ticle 90 on expenses to the beginning of chapter V,
as an initial article 69 (without separate section and
title).

Articles 91-101 of ULIS

16. I would prefer to keep article 96.

17. As regards article 97 1 refer to the new ar-
ticle 94 proposed by Norway. The present paragraph 2
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is proposed to be deleted as superfluous on the back-
ground of the rev. article 20, cf. present article 79,
paragraph 2.

18. I have no serious objections to the present
articles 98-100. In article 100 the reference in the
first line should be corrected to the second period of
rev. article 21, paragraph 1. I think there may still be
room for article 100.

19. Norway has proposed to transfer article 101
to article 97 (new article 94) as a mew paragraph 2.

X

COMMENTS OF THE REPRESENTATIVE OF HUNGARY
ON ARTICLE 74 or ULIS

1. On the comments and proposals of the United
Kingdom, “Form”, paragraph 1 (a):* It is indeed clear
from article 35.2 and 36 ULIS that the word “liable”
embraces subjection to any remedy. In this case, how-
ever, it might be superfluous or even misleading to
use other words in article 74. This might create the
impression that articles 35.2 and 36 do not cover the
same ficld covered by the proposed text of paragraph 1
in comment (a). It might be asked why do articles 35.2
and 36 not use the same words. The extensive meaning
of the word “liable” can also be deduced from para-
graph 3, article 74.

2. 1Ibid., paragraph 1 (b): I wonder whether the
proposed text under the heading “Substance” eliminates
the evils which the proposal strives to eliminate.

(a) An “absence of clear understanding” is also
present in respect of “radically changed” or “an obli-
gation quite different”, not to speak of the fact that
the proposed text also contains the incriminated expres-
sions (in fine).

(b) “Impossibility” is also subject to “doubt and
divergence between national jurisdictions”.

(¢) The difficult problem of cause and effect is not
eliminated by the proposed text, only transferred to
another level (“impossibility owing to such circum-
stances”).

(d) The proposed text is much more complicated
than the original. As it is one of the aims of the Work-
ing Group to simplify the ULIS. I wonder whether it
brings such improvements as to warrant such a result.

3. Ibid., paragraph 2:

(a) The original rule in ULIS applies also while
the temporary impediment has not yet come to an end,
the proposed rule does not. Under this latter rule a
radical change becomes relevant only when the tem-
porary impediment has ceased to exist. I believe that
a “radical change” should be relevant also before the
temporary impediment has been removed.

* See above in this annex, section I.

(b) This indicates a shortcoming of ULIS. Why
should the “radical change” be relevant only where
there is a temporary impediment? Moreover: what is
the reason for concentrating in paragraph 1 on the
causes of breach and in paragraph 2 on the results
thereof? From this point of view the text of paragraph 1
as suggested by the representative of the United King-
dom is far better than that of the ULIS, provided that
it would apply to paragraph 2 as well because it com-
bines the cause and the result of the breach and pro-
vided that the word “impossibility” is omitted (see
under 5 below). But if such a distinction should never-
theless be maintained for different sets of breach, the
division line should not run between temporary impedi-
ment and other cases of breach but perhaps between
delay and other cases of breach. This needs further
consideration. Consequently we should either have the
“either . . . or” construction of the text suggested by
the representative of the United Kingdom or use “due
to” (or any other expression) in paragraph 1 and
“radical change” in paragraph 2 for all cases of delay.

4. Ibid., paragraph 3: 1 wonder whether “the con-
tract avoided” should be inserted. This would, to a
great extent, reduce the meaning of “liability” in
paragraph 1 to damages. Exemption would then mean
only exemption from paying damages and from re-
quiring specific performance which is anyway heavily
restricted (see article 41, ULIS).

5. “Restriction” to frustration: Both the represen-~
tative of the United Kingdom and the representative
of Ghana advocate the “restriction” of the field of
application of article 74 to frustration. I have the im-
pression that the provisions of ULIS do not provide for
a broader scope for exemptions than it would provide
for if based on frustration. Frustration is after all a
common law term and concept and ULIS tries to find
words equally workable under many civil law systems
as well.

As it seems, the two distinguished delegates feel
uneasy in respect of the very Continental brevity of the
expression “was due to”. Perhaps their doubts and
misgivings might be reduced by supplementing the ex-
pressions in paragraph 1: “he was not bound to take
into account or avoid or overcome” by the following
words (subject to linguistic improvement): “or did
not fall within his sphere of risk”. This might be about
as vague as any wording we can find in this field but
would at least cover the case of an unforeseen rise in
prices mentioned under the heading: Form, para-
graph 1 (b) by the representative of the United King-
dom. In that case the word “impossibility” might not
appear in the text. This concept is namely much nar-
rower in many civil law systems than the “impossibility”
of frustration. It usually covers only physical and legal
impossibility, although the Germans frequently used
the term “economic impossibility” also (particularly be-
fore the doctrine of “Wegfall der Geschiiftsgrundlage”
was generally accepted) in which case impbssibility
would by and large cover the “impossibility” of frus-
tration.
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5. Report of the Secretary-General: issues presented by chapters IV 10 VI
of the Uniform Law on the International Sale of Goods (A/CN.9/87,
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INTRODUCTION

1. This is a sequel to the report presented to the
Working Group at its fourth session® That report
examined unresolved problems presented by the Uni-
form Law on the International Sales of Goods (ULIS)?2
in chapter III, “Obligations of the seller”; in response
to a request by the Working Group, the report set

1 “QObligations of the seller in an international sale of goods:
consolidation of work done by the Working Group and sug-
gested solutions for unresolved problems: report of the
Secretary-General”  (A/CN.9/WG.2/WP.16;  UNCITRAL
Yearbook, Vol. IV: 1973, part two, 1, A, 2), herein cited as
“Report of the Secretary-General on obligations of the seller”.
This report was reproduced as annex II to the progress report
of the Working Group on the International Sales of Goods on
the work of its fourth session (A/CN.9/75), herein cited as
“Report on fourth session” (UNCITRAL Yearbook, Vol 1V:
1973, part two, 1, A, 3).

2 The Uniform Law (ULIS) is annexed to the Convention
Relating to a Uniform Law on the International Sale of Goods
which was signed at The Hague on 1 July 1964, The Conven-
tion and Uniform Law appear in the Register of Texts of Con-
ventions and Other Instruments Concerning International Trade
Law, val. I, at chap. I, 1 (United Nations publication, Sales
No. E.71.V.3), herein cited as “Register of Texts”.

forth proposed legislative texts dealing with these
problems.

2. The proposals included the consolidation and
unification of the separate sets of remedial systems
contained in chapter III of ULIS. Part I of the present
report includes a comparable proposal with respect to
the separate sets of remedial provisions in chapter 1V,
“Obligations of the buyer”. Subsequent parts of the
present report consider possible solutions to problems
presented by chapters V and VI of ULIS, as revealed
by the comments and proposals by Governments,®
and adjustments that may be advisable for conformity
with decisions taken at prior sessions of the Working
Group.*

3 See “Analysis of comments and proposals by Governments
relating to articles 71 to 101 of ULIS” (A/CN.9/WG.2/
WP.17), herein sited as “Analysis”.

4 Earlier reports of the Working Group: report on first ses-
sion (January 1970) (A/CN.9/35), UNCITRAL Yearbook,
Vol. I: 1968-1970 part three, I, A, 2; report on second session
(December 1970) (A/CN.9/52), UNCITRAL Yearbook,
Vol. II: 1971, part two, T A, 2; report on third session (Janu-
ary 1972) (A/CN.9/62), UNCITRAL Yearbook, vol. Il1:
1972, part two, I, A, 5.
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I. CHAPTER IV. OBLIGATIONS OF THE BUYER

A. SUBSTANTIVE OBLIGATIONS OF THE BUYER WITH
RESPECT TO PERFORMANCE OF THE CONTRACT

1. Action taken at fourth session

3. The Working Group at its fourth session con-
sidered four articles (56-59) in chapter 1V of ULIS
dealing with the substantive obligations of the buyer.
Article 56 of ULIS (a general introductory provision)
was approved without modification. The Working
Group approved a revised version of article 57 (fixing
the price), and deferred action on article 58 (net
weight) until the current (fifth) session. With respect
to article 59 (place of payment), the Working Group
approved paragraphs 1 and 2; consideration of a pro-
posed third paragraph (compliance with national law
to permit the seller to receive the price) was deferred
until the current session.®

2. Place and date of payment: articles 59 and 60

4. Articles 59 and 60 of ULIS comprise a subsec-
tion entitled: “B. Place and date of payment”. Analysis
of these two sections discloses that they are incomplete
with respect to the date for payment of the price, and
most particularly with respect to the important practical
question of the relationship between the time for
payment and for the handing over or dispatch of the
goods. The omission seriously impairs the clarity and
workability of the law. Merchants need a clear, unified
picture as to both where and when payment is to occur;
and the vital aspect of payment needs to be placed in
relationship to step-by-step performance of the sales
contract by both parties.

5. To analyse the rules of ULIS that bear on the
subject of section 1B, “Place and date of payment”,
it will be necessary to examine the interrelationship
among several articles of ULIS. Following this analysis,
an attempt will be made to unify and simplify the rules
in question.

6. At first glance it would be assumed that ar-
ticle 59 (1) of ULIS attempts to deal with the relation-
ship between payment by buyer and seller’s perform-
ance. Article 59 (1) states that “where the payment
is to be made against handing over of the goods or
documents, [the buyer shall pay] at the place where
the handing over of documents takes place.” However,
examination of this provision shows that it is a tau-
tology. The “rule” only applies “where the payment
is to be against the handing over of the goods or of
documents”. This premise for the rule on the place of
payment necessarily assumes that the place for handing
over the goods (or documents) and the place for
payment of the price must be the same; articulating
the conclusion that the payment shall be made at the
place of the handing over of the goods merely restates
the premise in different words and adds nothing to the

5 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. IV: 1973, part two, I, A, 3), paras. 150-177. The
Working Group also deferred consideration of articles 60-70
of chapter IV (ibid., para. 178). See also: “Compilation of
legislative texts approved by the Working Group at its first
four sessions” (A/CN.9/WG.2/WP.18) herein cited as “Com-
pilation”, reproduced in this volume, part two, I, 2, above.

general rule of ULIS that the parties shall perform
the agreements they undertake. Such a circular state-
ment is presumably harmless. But it must be borne in
mind that article 59 fails to set forth a norm which
(in the absence of contractual provision) deals with
the question as to when the buyer is obliged to pay
for the goods in relation to the time for the handing
over of the goods or documents.

7. To find an answer to this basic question it is
necessary to piece together other widely separated and
complex provisions of ULIS. Over 10 articles later, it
is possible to find in article 71 the following sentence:
“Except as otherwise provided in article 72, delivery
of the goods and payment of the price are concurrent
conditions”, “Concurrent conditions” is a legalistic
concept not readily understandable by merchants, or
even by lawyers from different legal systems; this pro-
vision is, however, presumably intended 1o express two
important norms: (1) the buyer is not obliged to pay
before he receives the goods; (2) the seller is not
obliged to surrender the goods before he is paid. Both
of these norms implement a common principle: reliance
on the credit of another party, in spite of its frequency,
calls for an assessment of the facts at hand and con-
sequently is not required unless the parties have speci-
fically so agreed.

8. One difficulty is that under the above provision
in article 71 of ULIS, the price is to be paid concur-
rently with “delivery” (in the French text, délivrance).
In ULIS, “delivery” (délivrance)—unlike “handing
over” (remise)—does not refer to the surrender of
possession or control of the goods. Instead, “delivery”
is a complex and artificial concept the implications of
which must be gathered from widely separate and com-
plex provisions. To implement article 71 it is necessary
in ULIS to look first at article 19, which sets forth
rules on “delivery”; the Working Group at its third
session found that article 19 was unsatisfactory, and
at the fourth session decided that this article should
be deleted.® In place of the attempt to define the con-
cept of “delivery” the Working Group at the fourth
session approved rules in article 20 on the steps to be
taken by the seller to carry out his obligation to effect
delivery.”

9. Under article 71 the rule that delivery and
payment are ‘“concurrent conditions” is applicable
“except as otherwise provided in article 72”. Article 72
applies only “where the contract involves carriage of
the goods and where delivery is, by virtue of para-
graph 2 of article 19, effected by handing over the
goods to the carrier”. In this setting, article 72 pro-
vides rules designed to reinforce the general proposi-
tion of article 71 to the effect that the seller is not
required to ecither dispatch the goods or surrender
control over the goods to the buyer until the buyer has

6 Report on third session (January 1972) (A CN.9/62/Add.1)
(UNCITRAL Yearbook, Vol. III: 1972, part two: I, A, 5), paras.
15-21; Report on fourth session (1973) (A/CN.9/75), paras. 16-
21 (UNCITRAL Yearbook, Vol. IV: 1973, part two, I, A, 3).
See also report of the Secretary-General on “delivery” in ULIS
(A/CN.9/WG.2/WP.8) (UNCITRAL Yearbook, Vol. III:
1972, part two: I, A, 1), paras. 37-40 and annex IIL

7 Report on fourth session, paras. 22-29; UNCITRAL Year-
book, Vol. IV: 1973, part two, I, A, 3.
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paid for the goods. However, the intended result is
obscured by the reference to “delivery” of the goods.®

10. To sum up, section IB, “Place and date of
payment” (articles 59 and 60), fails to deal with the
most important problems under this heading; widely
scattered provisions in articles 19, 71 and 72 touch
on these basic questions but the answers are unclear
and, on occasion, unfortunate. It would seem advisable
to set forth a more complete presentation under the
above heading in section IB, “Place and date of
payment”, :

11. Such a presentation, which draws on the rules
of articles 71 and 72, is set forth below as a redraft of
article 60. It will be noted that paragraph 2 of the
redraft takes account of the role played by docu-
mentary letters of credit in facilitating the exchange of
goods for the price. The operative provisions on pay-
ment in ULIS virtually ignore this basic commercial
arrangement.® The detailed operations of the docu-
mentary letter of credit must, in the interest of flexi-
bility, be left to commercial usage; however, a direct
reference to the documentary credit seems essential in
a modern commercial law. Further questions can best
be considered after examination of the draft provision,
which follows:

(a) Proposed redraft of article 60 [bis]

1. The buyer shall pay thé price when the seller,
in accordance with the contract and the present law,
hands over the goods or a document controlling pos-
session of the goods.

2. Where the contract involves carriage of the
goods, the seller may either:

(a) By appropriate notice require that, prior to
dispatch of the goods, the buyer at his election shall
in the seller’s country either pay the price in ex-
change for documents controlling disposition of the
goods, or procure the establishment of an irre-
vocable letter of credit, in accordance with current
commercial practice, assuring such payment; or

(b) Dispatch the goods on terms whereby the
goods, or documents controlling their disposition,
will be handed over to the buyer at the place of
destination against payment of the price.

8Tt will be noted that the quoted rule of article 72 permitting
the seller to require payment at destination against surrender
of documents applies when two conditions are met: (i) the
contract involves carriage of the goods and (2) “delivery” under
article 19 (2) is effected by handing over goods to the carrier.
In view of the role which “delivery” in ULIS plays in connexion
with risk of loss (see article 97 of ULIS) the above rule of
article 72 would seem to be inapplicable when the contract
provided that risk in transit would remain with the seller. In
such shipments the seller would have as much or more justifi-
cation for surrendering the goods at destination only when the
buyer pays, but the use of the “delivery” concept in ULIS
makes it difficult to reach this necessary result.

9 Article 69 of ULIS refers to various payment devices,
including the documentary credit, but the provision is without
independent effect for it is expressly dependent on provisions
in the contract or the applicability of usages or laws or regula-
tions in force. This article consequently adds little or nothing
to other provisions of ULIS. See articles 3 and 9, as approved
by the Working Group; these articles are reproduced in the
Compliation (A/CN.9/WG.2/WP.18; reproduced in this vol-
ume, part two, I, 2).,

3. The buyer shall not be bound to pay the price
until he has had an opportunity to inspect the goods,
unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such
opportunity.

(b) Discussion of draft provision

12. Paragraph 1 serves two basic functions. The
first is to define the time when payment of the price
is due. The time is specified in terms of the seller’s
performance in handing over the goods (or documents
controlling them). This approach is appropriate in
terms of the nature of performance of a sales contract.
The seller’s performance, in procuring or manufactur-
ing the goods and, in the normal case, readying them
for shipment involves more complex processes than
the payment of the price. Often, under the contract or
applicable usage, there is some leeway in time for the
seller to complete these processes and to tender the
goods to buyer or dispatch them by carrier. (See
ULIS, article 21.) Before the seller is ready to perform
the contract the price is not due; when the point is
reached, the price is due—aunless, of course, the parties
have agreed on delivery on credit, The draft in para-
graph 1 thus establishes a norm for the time of pay-
ment—an essential feature that is lacking from the
section of ULIS entitled “Place and date of payment”.

13. The second function of the draft is to articulate
the accepted commercial premise that, in the absence
of specific agreement, neither party is obliged to extend
credit to the other; i.c., the buyer is not obliged to pay
the seller until he has control over the goods, and the
seller is not required to relinquish control until he
receives the price.

14. The draft in paragraph 1 takes account of the
fact that control over the goods may be effected by
possession of a document that controls possession of
the goods. The phrase “document controlling posses-
sion of the goods” would be understood to refer to
documents such as negotiable bills of lading or similar
documents of title under which the carrier requires
surrender of the document in exchange for delivery of
the goods.10

15. Paragraph 2 applies the basic principles of
paragraph 1 to the circumstances that arise when the
contract calls for carriage of the goods.

16. Paragraph 2 (a) affords the seller the oppor-
tunity to require that the price be paid before he dis-
patches the goods. In the sales governed by this law,
the goods normally will be shipped to another country;
the carriage will often be to a distant point and subject
to substantial freight expense. Paragraph 2 (a) affords
the seller the opportunity to avoid two hazards: (a) if
the price is paid at destination, exchange control restric-
tions may make it impossible for the seller to receive
the benefit of the sale; (b) if the buyer rejects the goods
at a distant point the seller may incur serious expenses
in reshipping or redisposal of the goods—expenses

10 Whether a document comtrols possession of the goods
depends on the provisions of the document in guestion and on
applicable law. The reference in paragraph 1 to the effect of the
document seems preferable to referring to the designations of
snch documents, such as “negotiable bill of lading” or “docu-
ment of title”, since such designations lack a uniform meaning.
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which, in view of the uncertainties inherent in litigation
and the buyer’s credit, the seller may never be able to
recover. Such considerations seem to underlie provisions
in articles 59 and 72 of ULIS, but it is hoped that the
statement of such rules as part of a unified presentation
on the date and place of payment will be clearer and
less subject to gaps and technicalities,

17. Under paragraph 2 (a), it will be noted that
if the seller requires payment before dispatch of the
goods, the buyer may elect to follow the customary and
efficient procedures for handling such payment by
establishing an irrevocable letter of credit in the seller’s
country.’* Pursuant to the general rule in paragraph 1
and “current commercial practice” (paragraph 2),
payment under the letter of credit would be due only
on the presentation of documents that control possession
of the goods.1?

18. Paragraph 3 brings together, in the setting of
the exchange of goods for the price, rules on the right
to inspect before payment which appear in articles 71,
72 (1) and 72 (2) of ULIS. These three provisions
of ULIS seek to express the general rule that the buyer
may inspect the goods before he pays for them unless
the arrangements for payment on which the parties have
agreed are inconsistent with such inspection. Para-
graph 3 of the draft states this as a single, uniform
rule which is designed to avoid problems of interpreta-
tion that could arise under ULIS from the necessity
to reconcile paragraph 1 and paragraph 2 of article 72.
Under 72 (1) of ULIS (last sentence) the handing
over of goods at destination would normally be ar-
ranged by sending the documents (including a ne-
gotiable bill of lading) to a collecting bank in the
buyer’s city, which would surrender the documents in
exchange for payment of the price.’® In such a payment
article 72 (1) states that “the buyer shall not be bound
to pay the price until he has had an opportunity to
examine the goods”. On the other hand, paragraph (2)
states:

“Nevertheless, when the contract requires payment
against documents, the buyer shall not be entitled
to refuse payment of the price on the ground that
he has not had an opportunity to examine the goods.”

19. The difficulty of reconciling these provisions of
paragraphs 1 and 2 of article 72 of ULIS can be
illustrated by the following cases:

(a) Case No. 1. The contract calls for payment
of the price on presentation of a negotiable bill of
lading at the point of arrival of the goods and only
after arrival of the goods.

(b) Case No. 2. The contract calls for such pay-
ment against documents prior to the time when arrival

11t seems adequately clear that the letter of credit has been
“established” if it has either been issued or cenfirmed in the
seller’s country.

12 Under “current commercial practice” the letter of credit
may also require the presentation of other documents related
to the shipment. See ICC, Uniform Customs and Practice for
Documeniary Credits, Register of Texts, Vol. I, chap. Il,.B.
However, specifying such details in an international convention
would probably result in excessive rigidity.

13 The collecting bank, acting for the seller, would normally
hold both the bill of lading and a sight draft, drawn by the
seller, calling for payment of lhe price. On payment qf the
draft, the collecting bank would surrender the bill of lading.

of the goods could be expected, or at a place remote
from the place of arrival.

20. In case No. 1, inspection would be feasible,
and the seller may be expected to provide therefor
by an appropriate instruction on the bill of lading or by
appropriate instruction to the carrier. In case No. 2, the
terms of the contract show that inspection before pay-
ment was inconsistent with the procedures for delivery
and payment to which the parties have agreed. Under the
proposed draft, an effective tender of delivery by the
seller would require that an opportunity for inspection
be provided in case No. 1, but not in case No. 2. It
seems difficult to work out satisfactory solutions for
these standard situations under paragraphs 1 and 2 of
article 72 of ULIS.

21. It will be noted that the above draft provision
is designated as “Article 60 [bis]”. This designation
reflects the fact that questions have been raised as to
the need for article 60 of ULIS.! 4 If the Working Group
decides to delete this article, the above draft provision
could take its place. If the Working Group retains
article 60 of ULIS, the above draft provision could
appropriately follow this article.

B. REMEDIES FOR BREACH OF CONTRACT

1. Consolidation of separate sets of remedial pro-
visions applicable to breach of the sales contract by
the buyer

22, Chapter IV of ULIS, entitled “Obligations of
the buyer”, sets forth only a few substantive rules as
to the buyer’s obligations but intersperses among these
provisions three separate sets of remedial provisions that
apply when the buyer fails to perform one or another
of his substantive obligations. Thus, in chapter 1V,
separate remedial provisions appear in: (a) arti-
cles 61-64 (remedies for non-payment), (b) ar-
ticles 66-68 (remedies for failure to take delivery),
and (c¢) article 70 (remedies for failure to perform
‘“‘any other” obligation). This fragmentation of remedial
provisions parallels the approach of chapter III of
ULIS, “Obligations of the seller”. The Working Group
at its fourth session decided that the separate sets of
remedial provisions in chapter IIT should be con-
solidated.’® The reasons for consolidating the remedial
provisions in chapter III appear also applicable to
chapter IV, The report of the Secretary-General pre-
sented to the Working Group at its fourth session
analysed in detail the problems resulting from the
creation of separate sets of remedial provisions for
various aspects of the performance of a sales contract.
As the report noted, unifying such provisions has the
following advantages:!S

14 See the analysis of comments and proposals presented to
the Working Group at its fourth session (A/CN.9/WG.2/
WP.15, UNCITRAL Yearbook, Vol. IV: 1973, part two,
1, A, 1), paras. 25-26. The need for article 60 of ULIS may be
further diminished by adoption of the provisions on time for
payment set forth in the above draft proposal.

16 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. IV: 1973, part two, I, A, 3), paras. 79-137.

18 The report of the Secretary-General (A/CN.9/WG.2/
WP.6) is reproduced as annex II to the report on fourth session
(A/CN.9/75; reproduced in UNCITRAL Yearbook, Vol. IV:
1973, part two, I, A, 2). Consolidating the remedial provisions
is discussed at paras. 27-57, 111-155, and 158-162. The reasons
for such consolidating are summarized at para. 177.
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(@) A unified structure avoids gaps, complex cross-
references and inconsistencies which result from such
separate sets of remedial provisions, As a result, unified
provisions can be drafted with greater simplicity and
clarity;

(b) All of the substantive provisions on what the
party shall do can be placed together and need not
be interrupted by complex and technical rules on
remedies for non-performance. Such a unified presenta-
tion of substantive duties makes it easier for merchants
to understand, and perform, their obligations;

(c) Repetitive and overlapping provisions can be
omitted, thereby simplifying and shortening the law.
As the Secretary-General’s report pointed out, the
length and complexity of ULIS has been the subject
of widespread comment; meeting these criticisms should
be of assistance in facilitating the more widespread
adoption of the Uniform Law.

23. In view of the action by the Working Group
consolidating the separate sets of remedial provisions
in chapter III, “Obligations of the seller”, it seems
likely that the Working Group would wish to consider
a comparable consolidation in chapter IV, “Obligations
of the buyer”. Consequently, this report will consider
first the provisions on the substantive obligations of
the buyer. Examination of chapter IV discloses that
it contains very few substantive provisions on perform-
ance by the buyer. This fact, reflecting the relatively
narrow scope of the buyer’s performance (payment of
the agreed price), enhances the desirability and feas-
ibility of consolidating (a) the substantive provisions
and (b) the remedial provisions of chapter IV.

24. The first four of the substantive provisions in
chapter IV, articles 56 to 59, were considered by the
Working Group at its fourth session.’” Article 60, and
a proposed article 60 bis, were considered above (para-
graph 11).

25. Articles 61-64 of ULIS comprise a subsection
entitled “C. Remedies for non-payment”. For reasons
mentioned above (paragraphs 22-23), these remedial
provisions will be considered later in connexion with
a consolidation of the remedies of the seller.

26. Section II of ULIS, entitled “Taking delivery”
(articles 65-68) is primarily composed of remedial pro-
visions that duplicate those of subsection C of section 1
of ULIS. One of the relatively few substantive pro-
visions in this section is article 65. This article consti-
tutes merely a definition of “taking delivery”. (The
buyer is required to “take delivery” by article 56.)
Retention of article 65 in its present form seems to
present no problems.!8

17 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. IV: 1973, part two, 1, A, 3), paras. 150-177. It
will be noted that article 58 (computation by net weight) was
placed in square brackets with final action deferred until the
present session (ibid., para. 171). Action on a proposed third
paragraph for article 59 was similarly deferred (ébid., paras.
173-177).

18 The analysis of comments and proposals presented to the
Working Group at its fourth session stated that no comments
had been made on this article (A/CN.9/WG.2/WP.15;
UNCITRAL Yearbook, Vol. IV: 1973, part two, 1, A, 1,
paras. 33-34).

27. Article 66 sets forth remedial provisions for
failure of the buyer to take delivery. (This article
parallels article 62, which sets forth remedial provision
for failure of the buyer to pay the price.) For reasons
stated above (paragraphs 22-23), a consolidated set
of remedial provisions will be set forth later (para-
graph 36 below) following a unified presentation of
the buyer’s substantive duties.

28. Article 67 of ULIS is primarily concerned
with the substantive rights and duties of the seller and
the buyer when the contract gives the buyer the right
to make certain specifications with respect to the “form,
measurement or other features of the goods”. In ad-
dition, this article includes in paragraph 1 a brief
clause providing a remedy for failure of the buyer to
make such a specification. The text of article 67 (with
remedial provision in italics) is as follows:

Article 67

1. If the contract reserves to the buyer the right
subsequently to determine the form, measurement
or other features of the goods (sale by specification)
and he fails to make such specification either on the
date expressly or impliedly agreed upon or within a
reasonable time after receipt of a request from the
seller, the seller may declare the contract avoided,
provided that he does so promptly, or make the
specification himself in accordance with the require-
}r?ents of the buyer in so far as these are known to

im.

2. If the seller makes the specification himself, he
shall inform the buyer of the details thereof and shall
fix a reasonable period of time within which the
buyer may submit a different specification. If the
buyer fails to do so the specification made by the
seller shall be binding.

29. It will be noted that the italicized remedial
provision is so brief that it could be retained in this
article without significantly impairing the advantages
(discussed at paragraphs 22-23 above) of establishing
a single, consolidated set of remedies applicable to
breach of contract by the buyer. However, this remedial
provision presents certain issues of policy that the
Working Group may wish to consider.

30. Under article 67 (1) of ULIS, if the buyer
fails to make a specification “on the date expressly or
impliedly agreed upon”, the seller may ‘“‘declare the
contract avoided, provided that he does so promptly”.
Under this provision, the seller may promptly declare
the contract avoided without regard to the extent of the
delay in making the specification and without regard to
whether the delay constitutes a fundamental breach of
contract, In this respect, the above provision is incon-
sistent with articles 26 (1), 30 (1), 32 (1), 43,45 (2),
52 (3), 55 (1) (a), 62 (1), 66 (1) and 70 (1) (a)
of ULIS and with the remedial provisions applicable to
breach by the seller established by the Working Group
at its fourth session.’® Under all of these provisions,
the severe remedy of avoidance of the contract is avail-

19 Report on fourth session (A/CN.9/75); UNCITRAL
Yearbook, Vol. 1V: 1973, part two, I, A, 3, para. 108 (ar-
ticle 44 (1) (a)); see also Compilation (A/CN.9 WG.2/
WP.18, reproduced in this volume, part two, I, 2 above.
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able only for a fundamental breach of contract.2? It is
not evident that a brief delay by the buyer in supplying
specifications to the seller would always be more serious
than a delay by the seller in supplying the goods or a
delay by the buyer in paying for them. Hence, in the
interest of consistency and of sound policy, it would
seem desirable to delete the italicized remedial pro-
visions from article 67, so that delay or failure of the
buyer to supply specifications would be subject to the
general remedial provisions applicable to a breach of
contract by the buyer.2!

31. Article 68 sets forth remedies for failure of
the buyer “to accept delivery of the goods or to make
a specification”. For reasons indicated above (para-
graphs 22-23) the substance of this provision will be
included in a consolidated remedial provision for chap-
ter IV. (See paragraph 36 below.)

32. Article 69 sets forth, in one brief sentence, the
only substantive provision in subsection III, “Other
obligations of the buyer”. Even this article is without
independent effect, for the buyer’s obligation is con-
fined to taking those steps with respect to guaranteeing
payment of the price that are “provided for in the con-
tract, by usage or by laws and regulations in force”. It
seems unnecessary to repeat that the buyer shall per-
form his contract; ULIS in article 9 gives effect to
usages; and it seems that “applicable” laws and regu-
lations would continue to be “applicable” without such
a vague (and circular) provision. Setting up this sep-
arate section on “Other obligations of the buyer” prob-
ably resulted from the creation of separate categories
for the buyers’ duties (“Section 1. Payment of the
price”; “Section II. Taking delivery”), each with its
own remedial system. This attempt to categorize the
buyer’s duties created the need for a residuary “catch-
all” section for any obligation of the buyer that might
fall outside the first two sections. This problem is
avoided by a unified presentation of (a) the buyer’s
substantive duties and (b) the remedies applicable to
the breach of any of his substantive duties.

33. Since article 69 has no independent effect it
could be omitted; by the same token its retention prob-
ably would not be harmful. However, provisions on
payment (including assuring payment by establishing
a documentary credit) were included in the proposed
redraft of article 60 [bis] (paragraph 11 above). If an
article along the lines 'of that proposal is adopted by
the Working Group, there would be some gain in clarity
and simplicity from omitting article 69 of ULIS,

34. Article 70, the last article in chapter IV, “Ob-
ligations of the buyer”, provides a set of remedies for
section I1I, “Other obligations of the buyer”. Such sep-
arate sets of remedies would, of course, be unnecessary

20 In many provisions of ULIS, and in the remedial system
approved by the Working Group at the fourth session (arts. 43
and 44 (1) (b)) the innocent party may establish a basis for
avoidance of the contract by a notice to perform within a
fixed time of reasonable length (Nachfrist). Article 67 (1)
of ULIS provides for a notice by the seller to the buyer, but
the seller may avoid the contract for any delay in providing
specifications without regard to whether such a notice has been

iven.

£ 21 The proposed structure for chapter IV is set out in para-
graph 45 below. That presentation shows the proposed location
of article 67 in the chapter.

if the Working Group established a consolidated set of
remedies for chapter 1V.

(a) Approach to drafting consolidated
remedial provisions

_ 35. For reasons noted above (paragraphs 22-23),
it seems probable that the Working Group would wish
to establish consolidated remedies for chapter IV, based
on the consolidated remedies which it approved for
chapter II1.22 As we shall see, the consolidated remedies
for chapter III, “Obligations of the seller”, can readily
be adapted for chapter IV, “Obligations of the buyer”.
The principal adaptations result from the fact that per-
formance by a buyer is less complex than performance
by the seller; as a result, some of the remedia] provi-
sions in chapter IIT need not be retained for chapter IV.

(b) Draft provisions for Section II: remedies for
breach of contract by the buyer

36. Following is a draft set of remedial provisions
for chapter IV based on the provisions (articles 41 et
seq.) approved for chapter III. This system presupposes
that the first part of chapter IV will set forth the sub-
stantive obligations of the buyer; these provisions could
be grouped under a heading such as: “Section 1. Per-
formance of the contract by the buyer”.28 The consoli-
dated remedial provisions could then be grouped under
a heading such as “Section II. Remedies for breach of
contract by the buyer” 2

Proposed provisions
SeEcTION II: REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 70

1. Where the buyer fails to perform any of his
obligations under the contract of sale and the present
Law, the seller may:

(a) Exercise the rights provided in articles 71 to
72 bis; and

(b) Claim damages as provided in articles 82 to
83 or articles 84 to 87.

2. In no case shall the buyer be entitled to apply
to a court or arbitral tribunal to grant him a period
of grace.

Article 71

The seller has the right to require the buyer to
perform the contract to the extent that specific per-

22 Report on fourth session (A/CN.9/75; UNCITRAL Year-
baok, Vol. IV: 1973, part two, I, A, 3); paras. 83-130 (articles
41-47) and annex I. See report of the Secretary-General, ibid.,
annex 1T (UNCITRAL Yearbook, Vol. IV: 1973, part two,
I, A, 2), paras. 111-177, especially paras. 158-176.

23 This section would include the original or redrafted ver-
sions of articles 56, 57, 58, 59, 60, 65 and 67. See paras.
3, 11 and 28 above. The proposed structure for chapter 1V is
set out in para. 45 below.

24 This section would take the place of articles 61, 62, 63,
64, 66, part of 67 (1), 68, and 70 of ULIS. To avoid confusion
with the numbering in ULIS, the draft remedial provisions
start with article 70, which in ULIS provides remedies
for breach by the buyer of any “Other obligations”. Articles 71
and 72 of ULIS have been incorporated in the draft article 60
[bis] which appears at para. 11 above.
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formance could be required by the court under its
own law in respect of similar contracts of sale not
governed by the Uniform Law, unless the seller has
acted inconsistently with that right by avoiding the
contract under article 72 bis.

Article 72

Where the seller requests the buyer to perform,
the seller may fix an additional period of time of
reasonable length for such performance. If the buyer
does not comply with the request within the additional
period, or where the seller has not fixed such a
period, within a period of reasonable time, or if the
buyer already before the expiration of the relevant
period of time declares that he will not comply with
the request, the seller may resort to any remedy
available to him under the present law.

Article 72 bis

1. The seller may by notice to the buyer declare
the contract avoided:

(@) Where the failure by the buyer to perform
any of his obligations under the contract of sale and
the present law amounts to a fundamental breach of
contract, or

(b) Where the buyer has not performed the con-
tract within an additional period of time fixed by the
seller in accordance with article 72.

2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof
to the buyer within a reasonable time after the seller
has discovered the failure by the buyer to perform
or ought to have discovered it, or, where the seller
has requested the buyer to perform, after the expira-
tion of the period of time referred to in article 72.

(¢) Discussion of draft provisions for section II:
remedies for breach of contract by the buyer

37. Article 70 is modelled closely on the initial
article (article 41) in the consolidated remedial provi-
sions for chapter I11, as approved by the Working Group
at its fourth session. In paragraph 1 (b) of article 70,
it was necessary to add a reference to article 83, which
is applicable to “delay in the payment of the price”.
Compare ULIS 63 (2).

38. Paragraph 1 of article 70 is an introductory
index section. The word “and” has been inserted at the
end of paragraph 1 (a4) to preserve the principle of
articles 41 (2), 55 (1), 63 (1) and 68 (1) of ULIS
that a party may both avoid the contract and claim
damages for breach.2s

39, Paragraph 2, providing that the buyer may not
apply to a court or arbitral tribunal to grant him a
period of grace, incorporates the rule of article 64 of
ULIS, which appears in section I, “Payment of the
price” of chapter IV. Section II, “Taking delivery”, and
section III, “Other obligations of the buyer”, do not
contain this provision. Because of this omission, it might
be argued that ULIS does not prohibit applications for
periods of grace with respect to the obligations em-

25 Articles 84-87 make clear that damages may be recovered
on avoidance of the contract, but it may be advisable not to
leave a reader in doubt on this point while examining the earlier
portions of the law.

braced within sections II and III. Such contention, pre-
sumably inconsistent with the intent of the draftsmen,
illustrates the inconsistencies and gaps that result from
the fragmentation of the remedial provisions applicable

tol various aspects of performance of the contract of
sale.26

40. Article 71 is based on article 42 as approved
by the Working Group at the fourth session. The only
material modifications are: (a) the omission, at the end
of paragraph 1 of article 42, of references to reduction
of the price and cure of a lack of conformity of the
goods, and (b) the omission of paragraph 2, which
deals with the seller’s delivery of substitute goods. These
provisions are inappropriate to performance by the
buyer and no corollary provisions applicable to per-
formance by the buyer appear in chapter IV of ULIS.27

41. Article 72 is modelled closely on article 43 as
approved by the Working Group. (Article 43 bis, ap-
proved by the Working Group for chapter III, deals
with cure by the seller of any failure to perform his
obligations. For reasons mentioned in the preceding
paragraph, it is not included in the draft remedial pro-
visions for chapter IV.)28

42. Article 72 bis is based on article 44 as pre-
pared by the Working Group. The only significant
modification is the omission of subparagraph 2 (a) of
article 44, which relates to the provisions on seller’s
“cure” of defective performance.

43. Other remedial provisions applicable to per-
formance by the seller (chapter III) do not appear
appropriate to the relatively simpler performance by
the buyer (chapter IV) and have not been inclnded in
the above draft. (Chapter IV of ULIS did not contain
such provisions.) These remaining provisions of chap-
ter IIT which have not been employed in the above
draft proposed for chapter IV (paragraph 36) are as
follows: article 45 (reduction of the price); article 46
(delivery of only part of the goods); article 47 (early
tender of delivery; tender of a greater quantity of
goods); article 48 (early recourse to remedies when it
is clear the goods will not conform).

44. The above consolidated set of remedies, ap-
plicable whenever “the buyer fails to perform any of
his obligations under the contract of sale and the pres-

28 Similar gaps and inconsistencies that appeared in the sepa-
rate sets of remedial systems in chapter III are discussed in the
report of the Secretary-General presented to the Working
Group at its fourth session (A/CN.9/75, annex IT; UNCITRAL
Yearbook, Vol. IV: part two, I, A, 2) at paragraphs 164, 170,
171, 172, 174 and 176.

27 Draft article 71 deals with the right to require the buyer
to. perform the comtract. In chapter IV of ULIS, such a pro-
vision appears in section I (article 61) and in section III (arti-
cle 70 (2)), but not in section II. This latter omission appears
to be another accidental gap that resulted from fragmentation
of the remedial provisions of ULIS. See para. 39, above.

28 1t would be possible to devise a provision on ‘“cure” by a
buyer of defective initial performance with respect to payment
(i.e, correcting the terms of a letter of credit). However, the
provisions on cure in article 44 of ULIS and in article 43 bis
of the Working Group redraft seem to be occasioned by the
special complications involved in the repair or replacement of
defective goods. As has been noted, ULIS does not set forth
a provision in chapter IV comparable to the cure provisions
of article 44 included in chapter III. There seems no necessity
for such provisions since such issues can be handled in terms
of whether the initial failure of performance, or the delay in
correcting such a failure, constituted a fundamental breach.

[ TR
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ent Law”, deals with the substance of the issues dealt
with in the three sets of remedial provisions in chap-
ter IV of ULIS (subsec. I, C: articles 61, 62, 63 and
64; sec. II: articles 66, 67 (1) and 68; sec. III: art.
70) 29 It is believed that such a unﬁcauon of the
remedies available to the seller implements the policies
that led the Working Group to take similar action with
respect to chapter III. (See paragraph 22 above.)

C. PROPOSED STRUCTURE FOR CHAPTER IV

45. The following indicates in skeletal form the
structure for chapter IV that would result from de-
cisions by the Working Group and the draft provisions
set forth herein:

CHAPTER IV. OBLIGATIONS OF THE BUYER

SECTION I: PERFORMANCE OF THE CONTRACT
BY THE BUYER

Articles 56-59

(See annex Ito A/CN.9/75* and the compilation
(A/CN.9/WG.2/WP.18*%*))

Article 60 [bis]
(See draft provision at paragraph 11 above)

Article 65
(Same as ULIS; see paragraph 26 above)

Article 67

(See provision at paragraph 28 above, based on
ULIS 67 except that the italicized remedial provision
would be deleted.)

SECTION II: REMEDIES FOR BREACH OF CONTRACT

BY THE BUYER

Articles 70-72 bis
( See draft provisions at paragraph 36 above)

II. CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

A. REVISION AND RELOCATION OF PROVISIONS ON
PAYMENT BY BUYER IN ARTICLES 71 AND 72

46. It was proposed above (paragraphs 7-11) that
the substance of articles 71 and 72 be incorporated in
chapter IV in order to achieve a more complete and
intelligible presentation of the buyer’s obligations with
respect to payment (e.g., time and place for payment

* UNCITRAL Yearbook, Vol. IV: 1973, part two, I, A, 3.
** Reproduced in this volume, part two, I, 2, above.

29 Article 66 (1) provides that where the buyer's failure to
take delivery “gives the seller good grounds for fearing that the
buyer will not pay the price”, the seller may declare the con-
tract avoided, even if such failure does not constitute a funda-
mental breach. No such provision appears in section I,
“Payment of the price”, or section III, “Other obligations”, of
chapter IV, and it is difficult to see why a failure (or delay)
in taking dellvery calls for more extreme remedies than a
failure (or delay) with respect to payment of this price.
Compare the discussion of article 67 on failure to supply
specifications (para. 30, above). See also ULIS 73 (suspension
of performance based on fear of non-performance).

and right to inspection prior to payment). Such a con-
solidation was proposed in the draft article 60 [bis]
that was set forth above at paragraph 11; this provision
also dealt with drafting problems that are presented by
articles 71 and 72. If the Working Group approves a
provision along the lines of the above draft, articles 71
and 72 should be deleted from chapter V.

47. As has been noted, the matters dealt with in
articles 71 and 72 are an integral part of the basic
obligations of the buyer with respect to payment, which
is dealt with in chapter IV, in subsection I, B, “Place
and date of payment”. Article 73 deals with a distinct
problem: a privilege to suspend performance because
of a supervening circumstance—i.e., “whenever, after
the conclusion of the contract, the economic situation
of the other party appears to have become so difficult
that there is good reason to fear that he will not per-
form a material part of his obligations”. Problems
presented by such supervening circumstances are closely
related to the problems dealt with in chapter V, sec-
tion II, “Exemptions” (article 74). Consequently, ar-
ticle 73 should remain in chapter V.3° On the other
hand, moving the provisions on the basic obligation of
the buyer to pay the price in articles 71 and 72 to
chapter IV would clarify the structure of the uniform
law,

B. SUSPENSION OF PERFORMANCE: ARTICLE 73

48. The provisions of article 73 deal with two sub-
jects: (1) paragraph 1 establishes a general rule on
suspension of performance; (2) paragraphs 2 and 3
apply the general rule to a specific situation: preventing
of the delivery of goods in transit to the buyer.

1. The general rule on suspension of performance
49. Paragraph 1 of article 73 provides:

“Each party may suspend the performance of his
obligations whenever, after the conclusion of the
contract, the economic situation of the other party
appears to have become so difficult that there is
good reason to fear that he will not perform a ma-
terial part of his obligations.”

50. One question, presented in 1969 in the reply
by Egypt to an inquiry by the Secretary-General, em-
phasized that the above provision “leaves it to the party
concerned to evaluate both the economic situation of
the other party and the extent of the obligations which
will not be performed” 31 The same issue was discussed
at the Commission’s second session (1969); other rep-
resentatives expressed the view that under this provision
a party is not given the right unilaterally to suspend
performance, and that if a party acts inconsistently with
the standard set forth in paragraph 1 he would be
liable for damages for breach of contract.?2 Thus, one
question that the Working Group may wish to consider
is whether the statement in article 73 of the circum-

301t would seem appropriate for article 73 to appear in
section 1 of chapter V under a heading such as “Suspension
of performance”.

31 A/CN.9/11/Add.3, p. 24.

32 UNCITRAL, Report on second session (1969); Official
Records of the General Assembly, Iwenty-fourth session,
Supplement No. 18 (A/7618), annex 1, paras. 95-96.
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stances authorizing suspension of performance is suffi-
ciently definite and objective.’?

51. A second question is the consequence of the
suspension of performance. This problem can usefully
be considered in the setting of the following concrete
case, which is probably the most typical situation for
which article 73 was intended.

52. Case No. 1. A sales contract made in January
calls for delivery in June. In January an investigation
by the seller's credit department indicates that the
buyer’s financial position is strong, so the seller agrees
that the buyer may defer payment until 60 days after
the June delivery.®¢ However, in May the seller receives
information that the buyer’s financial position has been
impaired so that it would be hazardous to deliver the
goods prior to payment: in the language of article 73
(1), “there is good reason to fear” that the buyer will
not_perform a material part of his obligation.

53. In the above situation, article 73 (1) simply
provides that the seller “may suspend the performance
of his obligations”, This brief statement raises several
questions: Is the seller obliged to notify the buyer that
he is “snspending performance”, or may the buyer re-
ceive his first intimation of difficulty when the goods
‘fail to arrive in June? If the buyer’s financial position
remains dounbtful, is the seller entitled to do nothing
further in performance of the contract? (Note that the
only feature that should canse concern to the seller
was the initial provision for delivery on credit.) What
is the effect of the seller’s “suspension of performance”
on the buyers duty to perform? (i.., if the buyer
does nothing to remedy the situation, is he liable to
the seller for breach of contract, or does the deteriora-
tion of the buyer’s financial position relieve him of
responsibility under the contract?) Thus, under the
present text of article 73 the situation seems suspended
in mid-air.

54. 1In practice, the sitnation would be handled as
follows: the seller would notify the buyer that, because
of concern over a current financial report, the arrange-
ment for delivery on credit will be suspended, and the
goods will be shipped only if the bnyer first assures
that the price will be paid—typically by establishing
an irrevocable letter of credit. The article wounld be
more helpful if it gave somewhat clearer guidance to
the parties based on normal commercial practice.

55. The operation of article 73 may also be
examined in the setting of the following sitnation:

56. Case No. 2. A contract made in January calls
for the seller to manufacture goods to buyer’s specifi-
cations and deliver them in June in exchange for cash
payment. In February the seller receives a discouraging
report on the buyer’s financial status so that there is
“good reason to fear” that the goods manufactured
to buyer’s specifications would be left on seller’s hands.
(In this setting the seller cannot, of course, rely on a
theoretical legal obligation by the buyer to compensate
the seller for his loss.)

83 This question is related to that riaresented by the provision
in article 76 that a party may declare the contract avoided
where “it is clear that one of the parties will commit a fun-
damental breach of contract”. .

34 In practice, the sales contract wonld normally permit the
seller to modify or withdraw such arrangements for credit nntil
the time for delivery.

57. In this situation, as in Case No. 1, there is
need for a careful reconciliation of the interests of
both parties: (a) the seller needs protection against a
practical hazard; (b) the buyer needs to know of the
seller’s concern; (c) the seller’s performance shonld be
subject to suspension only until the buyer provides
assurance of payment on delivery—typically by procur-
ing the issnance of a documentary letter of credit.

58. It seems advisable to supplement paragraph 1
of article 73 so as to deal with the foregoing problems.
Consideration might be given to the following:

Draft paragraph 1 bis for article 73

A party suspending performance shall promptly
notify the other party thereof and shall continue
with performance if the other party, by guarantee,
documentary credit or otherwise, provides adequate
assurance of his performance. On failure by the
other party, within a reasonable fime after notice,
to provide such assnrance, the party who suspended
performance may avoid the contract.

2. Preventing delivery of goods in transit to the buyer

59. The provisions on stoppage in transit in para-
graphs 2 and 3 of article 73, in actual practice, become
applicable only under a rather rare combination of
circumstances: (1) the seller dispatches the goods to
the bnyer without receiving payment or assurance of
payment (as by documentary letter of credit) and
without retaining control over the goods;*® and (2)
the seller receives new information as to the buyer’s
financial position while the goods are still in transit,
and in adequate time to take the steps required to
prevent the carrier from handing over the goods to
the buoyer. Provisions on stoppage in transit appear,
in various forms, in national legislation and have led
to intriguing theoretical speculation, but it is doubtful
whether they have a significance in practice that is
commensurate with their difficulty.

60. A basic question of interpretation arises under
the ULIS provisions on stoppage in transit: Do these
provisions impose legal obligations on carriers or third
persons, or is article 73 confined to rights in the goods
as between the seller and buyer? Article 8 of ULIS,
as approved unchanged by the Working Group, pro-
vides: “The present Law shall govern only the obliga-
tions of the seller and the buyer arising from a contract
of sale.” On the other hand, a wider scope for ar-
ticle 73 seems to be implied from the provision in
paragraph 2 that the seller “may prevent the handing
over of the goods” by the carrier and, more particularly
from the provision in paragraph 3 protecting a third
person claiming the goods “who is a lawful holder of a
document which entitles him to obtain the goods” unless
the seller proves that the third person, when he ob-
tained the document, “knowingly acted to the detri-
ment of the seller”. The 1969 reply of Austria to the
Secretary-General’s inquiry expressed concern over the
liability which these provisions may inflict on carriers,

35 Such control could be handled by consigm_in.g the goods to
the order of the seller, and by transmitting this negotiable bill
of lading, with a sight draft, through banking channels.
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in conflict with provisions of municipal and interna-
tional law concerning the carriage of goods.3¢

61. 1t would be difficult, within the scope of a
uniform law on sales, to deal adequately with the rights
of carriers and third persons. Therefore, it seems ad-
visable to make it clear that any provisions on stop-
page in transit in article 73 are limited to rights as
between the seller and buyer, and thus are compatible
with the scope of the law as defined in article 3. This
could be accomplished by an addition to paragraph 2
of article 73. (In the following draft, it is doubtful
whether the bracketed langnage (a) is surplusage, or
(b) is helpful in the interest of clarity.)

Proposed addition to article 73 (2)

The foregoing provision relates only to the rights
in the goods as between the buyer and the seller
[and does not affect the obligations of carriers or
other persons].

62. 1If the Working Group decides that article 73
(2) is limited to rights as between the seller and buyer,
paragraph 3 becomes unnecessary and could be deleted.

C. PROPOSED STRUCTURE FOR CHAPTER V, SECTION 1

63. The foregoing proposals would lead to the
following structure for chapter V, section 1 (the first
two articles of this section in ULIS—articles 71 and
72—would be incorporated into chapter IV; see para-
graphs 7-10, and proposed article 60 bis at para-
graph 11 above: ,

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SECTION I: SUSPENSION OF PERFORMANCE

Article 73

1. Each party may suspend the performance of
his obligations whenever, after the conclusion of the
contract, the economic sitnation of the other party
appears to have become so difficult that there is good
reason to fear that he will not perform a material
part of his obligations. (Same as ULIS 73 (1).)

1 bis. A party suspending performance shall
promptly notify the other party thereof, and shall
continue with performance if the other party, by
guarantee, documentary credit or otherwise, provides
adequate assurance of his performance. On failure by
the other party, within a reasonable time after notice,
to provide such assurance, the party who suspended
performance may avoid the contract. (See para-
graph 58 above.)

2. If the seller has already dispatched the goods
before the economic situation of the buyer described
in paragraph 1 of this article becomes evident, he
may prevent the handing over of the goods to the
buyer even if the latter holds a document which
entitles him to obtain them. The foregoing provision
relates only to the rights in the goods as between the
buyer and the seller [and does not affect the obliga-
tions of carriers or other persons]. (ULIS 73 (2),
with addition proposed at paragraph 61, above.)

396 Analysis (A/CN.9/WG.2/WP.17), para. 13; A/CN.9/11,
p. 9.

(Paragraph 3 of ULIS 73 is omitted. See para-
graph 62 above.)

III. CHAPTER VI. PASSING OF THE RISK

A. INTRODUCTION; RELATED DECISIONS BY WORKING
GRroOUP

64. An important problem, for which a uniform
law on sales should supply clear and practical answers,
is whether the seller or the buyer bears the risk of loss
to the goods. This problem usually is presented by
damage or loss occurring after the goods have been
handed over by the seller to a carrier or other inter-
mediary and before they are received by the buyer. In
normal practice, all or most of this loss will be covered
by insurance.?” But even in such cases rules on risk of
loss are relevant to allocate the burden of pressing a
claim against the insurer and of salvaging damaged
goods; where insurance coverage is inadequate or lack-
ing, rules on risk of loss have even greater impact.?8

65. Significant decisions with respect to the ap-
proach to risk of loss were taken by the Working
Group at its third session (January 1972). At that
session the Working Group considered article 19 of
ULIS, which sets forth a complex definition of “deliv-
ery” (délivrance).®® The question of rules on risk of
loss arose at that time, since the basic rule on risk of
loss, contained in article 97 (1) of ULIS, states:

“1. The risk shall pass to the buyer when de-
livery of the goods is effected in accordance with the
provisions of the contract and the present Law.”

Consequently, it was necessary to consider whether the
definition of “delivery” in article 19 served well to
determine where risk of loss would fall, as well as to
determine the other issues which, under ULIS, turned
on whether there had been delivery of the goods.

66. 1In response to an earlier request by the Work-
ing Group, the Secretary-General prepared: a study
addressed to the above question, which the Working
Group considered at its third session.® At that session
the Working Group took two important decisions that
are relevant to the approach to chapter VI on passing
of the risk.

67. First, the Working Group concluded that the
concept of “delivery” was an unsatisfactory way to
approach the practical problem of the risk of loss, and
“that in approaching the problem of the definition of

37 In some settings the responsibility of the carrier for goods
lost or damaged while in his charge is analogous to the pro-
tection provided by a policy of insurance.

88 See also article 35 (1) (conformity of goods determined by
condition when risk passes) and the discussion of this provision
in the report of the Secretary-General on obligations of the
seller (A/CN.9/75, annex 1I, paras. 65-67). Well drafted con-
tracts, and general conditions of sale, make specific provision
as to risk of loss, either by an explicit statement as to risk or
by the use of a defined trade term such as “FOB” or “CIF”. Cf
INCOTERMS (ICC Brochure 166), Register of Texts, vol. 1
chap. 1, 2.

89 Report on third session (A/CN.9/62, anmex II,
UNCITRAL Yearbook, Vol. IIl: 1972, part two, I, A, 5),
paras. 17-19.

40 Report of the Secretary-General on “delivery” in ULIS
(A/CN.9/WG.2/WP.8), UNCITRAL Yearbook, Vol. III:
1972, part two, I, A, 1.

1]
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‘delivery’ it would be assumed that problems of risk
of loss (chapter VI of ULIS) would not be controlled
by the concept of ‘delivery’ ” 41

68. Secondly, the Working Group concluded that it
was neoessary to adopt a different approach to “de-
livery” from that employed in ULIS. This culminated
in decisions at the fourth session to delete the definition
of delivery in article 19 of ULIS and to state the sell-
er’s duties as to delivery in article 20, As had been
noted in the report of the Secretary-General, ULIS had
vacillated between two approaches to delivery: one is
to define the physical act of delivery; the second is to
specify the seller’s legal duty to deliver: ie., the con-
tractual duty fo perform the contract.*? Article 19 of
ULIS, which the Working Group deleted, follows the
first approach. Article 20, as drafted and approved by
the Working Group at its fourth session, follows the
second. Thus, article 20 is not a definition of the con-
cept of “delivery” but states what the seller shall do to
perform his obligation under the contract. Thus, under
article 20 (a) delivery “shall be” effected in certain
cases by “handing the goods over to the carrier” and
under article 20 (b) and (c¢) (where the buyer is to
come for the goods) “by placing the goods at the
buyer’s disposal’—usually at the seller’s place of
business.

69. For example, in the above situations covered
by articles 20 (b) and (¢) (i.e., where the buyer is to
come for the goods), when the seller holds the goods
at the buyer’s disposal at the seller’s place of business,
the seller has performed his contractual duty with
respect to delivery. But such performance by the seller
does not constitute the act of “delivery”, which, as the
Working Group has observed, requires the co-operation
of both parties in effecting a transfer of possession and
control from one party to the other. Indeed, the buyer
usually is unable, and is not required, to come and take
possession of the goods as soon as they are placed at
his disposition, and in some situations he may never
come and take over the goods. In most such cases, on
expiration of the period allowed for taking possession
the buyer will be in breach of contract and will be re-
sponsible to the seller for loss resulting therefrom; how-
ever, in some cases the buyer’s delay or total failure to
come and get the goods may be subject to an “exemp-
tion” or excuse (article 74). Consequently, to conclude
that a unilateral act by the seller under article 20 (b)
or (c¢) constitutes an act of “delivery” which transfers
risk of loss to the buyer could raise significant practical
problems which call for further attention. See para-
graphs 73-74 below.

B. ISSUES PRESENTED BY THE RISK PROVISIONS OF
ULIS, AND SUGGESTED SOLUTIONS

70. The approach chosen by the Working Group at
the fourth session, in drafting article 20 as a statement

41 Report on third session (A/CN.9/62, UNCITRAL Year-
book, Vol. II1: 1972, part two, 1, A, 5) annex I, para. I7. The
reasons supporting this conclusion had been developed, in the
setting of concrete situations, in the above-mentioned report of
the Secretary-General on ‘“delivery” in ULIS (UNCITRAL
Yearbook, Vol. III, 1972, part two, I, A, 1).

42 Report of the Secretary-General on “delivery” in ULIS
(A/CN.9/WG.2/WP.8, UNCITRAL Yearbook, Vol. 1II: 1972,
part two, I, A, 1), paras. 5, 41, 56-61.

of the seller’s duty with respeot to performance of the
contract rather than as a definition of the act or con-
cept of delivery, reinforces the decision taken at the
third session—that rules on risk of loss would not be
controlled by the concept of “delivery”.*3 The under-
lying issues may be illustrated by reference to the fol-
lowing situation.

71. Case No. 1. The parties agree on the sale to
the buyer of goods, which are to be made available to
the buyer at the seller’s place of business during the
month of May, and which the buyer will come and
take away by his own transport at any time during
that month. (Compare a sale ex works.) On 1 May the
goods are ready and available for delivery, but on 2 May
the goods are destroyed by fire while they remain on
the premises of the seller.

72. On the above facts, the seller has performed
his contractual duty as defined in article 20 (b) and
(c), as approved by the Working Group at its fourth
session.** However, under the rules on risk of loss in
ULIS, risk would remain on the seller. Under article 97
(1) risk passes to the buyer on “delivery”; under
article 19 (1), (which is applicable in cases that do not
involve carriage of the goods), “delivery” comsists in
“handing over” the goods—an event which, in the
above case, has not occurred. Only when the buyer
fails to perform his obligation with respect to removal
of the goods (i.e., if he fails to come for them during
May), would risk pass to the buyer by virtue of ar-
ticle 98 of ULIS.

73. The approach taken by ULIS with respect to
risk of loss while the goods are in the seller’s posses-
sion seems to be supported by practical considerations.
In the absence of breach of contract by one party
which prolongs possession (and risk) by the other
party, there are practical reasons to allocate risk of
loss to the party (a) who is in possession and control
of the goods and (b) who, under normal commercial
practice, is most likely to have effective insurance cov-
erage for the goods. Each of these two considerations
calls for brief comment. ,,

(a) A buyer who is asked to pay for goods which
he never received because they were destroyed while
in the seller’s possession will naturally consider the
possibility that negligence of the seller or his agents
caused or contributed to the loss. The relevant facts
(e.g., the circumstances that led to a fire on seller’s
premises) present difficult problems as to proof (and
disproof) and can lead to expensive litigation—as well
as to disappointment of the buyer’s expectation that he
will receive from the seller the goods which the seller
promised to hand over to him.

(b) Goods in the seller’s possession awaiting delivery
to the buyer are more likely to be covered by the sell-
er’s insurance than by the buyer’s. One of the most
efficient and common forms of insurance is the policy
covering “Building and contents”, which is carried by
the businessman in possession and control of the

43 Report on third session (A/CN.9/62; UNCITRAL Year-
book, Vol. III: 1972, part two, I, A, 5), annex II, para. 17 dis-
cussed above at para. 67.

44 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. IV: 1973, part two, I, A, 3), para. 29, See also the
Compilation (A/CN.9/WG.2/WP.18), reproduced in this vol-
ume, part two, I, 2 above.
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building. Such a policy is efficient and common because
the insurer can calculate the conditions, and risk ex-
perience, with respect to losses in such a building
(e.g., fire resistance of construction, storage of flam-
mable materials, security measures against theft, and
the like). The buyer who has just signed a contract
for the purchase of goods is not likely to take out a
special policy of insurance covering such goods, and
such special coverage is relatively expensive because of
administrative costs and the difficulty of rating risks
under unknown conditions.

74. In addition, allocating to the seller the risk of
loss of goods held by the seller on his own premises (as
in the facts stated in case No. 1 at paragraph 71 above)
minimizes complex problems of “appropriation” (identi-
fication) of goods and of notice to the buyer with re-
spect to “appropriation” to which members of the
Working Group have referred in connexion with ULIS
98 (2) and (3).%5

75. For these reasons, suggested draft provisions,
which appear below, follow the approach of ULIS as to
allocation of risk of loss in the situation described
above, rather than an allocation of risk based on the
seller’s performance of his contractual duty based on
revised article 20. On the other hand, the proposed
draft provisions integrate provisions which under ULIS
are divided between article 19 and articles 96-101
(chapter VI), and also avoid .the problems which the
Working Group concluded were the result of the use
in ULIS of the definition of “delivery” (délivrance.).‘*6
Other aspects of the draft provisions will be explained
below (paragraphs 77 to 86).

1. Draft provisions for chapter VI: passing of the risk

76. Consideration may be given to the following
provisions for chapter VI:

CHAPTER VI. PASSING OF THE RISK

[Article 96: omitted ]
Article 97 (See ULIS 97 (1), 19 (2),99)

(1) The risk shall pass to the buyer when the
goods are handed over to him. (See ULIS 97 (1).)

(2) Where the contract of sale involves carriage
of the goods, the risk shall pass to the buyer when
the goods are handed over to the carrier for trans-
mission to the buyer. (See ULIS 19 (2).)

(3) Whete the [sale is of] contract relates to
goods then in transit [by sea] the risk shall be borne
by the buyer as from the time of the handing over
of the goods to the carrier. However, where the seller
knew or ought to have kmown, at the time of the
conclusion of the contract, that the goods had been

45 See analysis (A/CN.9/WG.2/WP.17), para. 90 and an-
nex V, paras. 5 and 11.

48 Report on third session (A/CN.9/62; UNCITRAL Year-
book, Vol. III: 1972, part two, I, A, 5), annex II, paras. 17-19;
report on fourth session (A/CN.9/75; UNCITRAL Yearbook,
Vol. IV: 1973, part two, I, A, 3), paras. 16-21. One of the
difficulties resulting from the definition of “delivery” in arti-
cle 19 of ULIS was that, under some circumstances, goods
which were not in confonmity with the contract would never
be “delivered” to the buyer even if they were used or con-
sumed by him. This Ted to both practical difficulties and diffi-
culties of translation.

lost or had deteriorated, the risk shall remain with
him [until the time of the conclusion of the con-
tract] unless he disclosed such fact to the buyer
[and the buyer agreed to assume such risk]. (See
ULIS 99.)

Article 98 (See ULIS 98 (1) and (2))

(2) Where the contract relates to unidentified [a
sale of unascertained] goods, delay on the part of
the buyer shall cause the risk to pass only where
the seller has [sct aside goods] manifestly identified
goods [appropriated] to the contract and has notified
the buyer that this has been done. (ULIS 98 (2),
with indicated drafting changes.)

[Paragraph (3) of ULIS 98 is omitted. ]

[Article 99: Omitted: see article 97 (3) of above draft]
[Article 100: omitted]
[Article 101 omitted]

2. Discussion of draft provisions for chapter VI:
risk of loss

77. Article 96 of ULIS, under the above draft
provisions, would be omitted.#” The provision that
where the risk has passed to the buyer “he shall pay
the price notwithstanding the loss or deterioration of
the goods” from one point of view merely articulates
an obvious implication of passage of the risk and dupli-
cates the substance of article 35 (1) (first sentence),
which has been approved by the Working Group.48
Under this reading, the provision would probably be
unnecessary but harmiess. On the other hand, the pro-
vision that the buyer “shall pay the price” might be
read (incorrectly) as a memedial provision which would
give the seller the right to recover the full price (as
contrasted with damages) whenever the risk of loss
has passed to the buyer—an approach that would be
inconsistent with the system of remedies approved by
the Working Group at its fourth session.®® The choice
does not appear to be of major importance, and ar-
ticle 96 probably would not cause serious inconve-
nience in practice. However, in the interest of simplicity
and plgrity, the article is omitted from the above draft
provisions.

47 See the divergent views on this question summarized in
the Analysis (A/CN.9/WG.2/WP.17), para. 84. See ibid.,
annex V, paras. 3, 6 and 11; annex VIII, paras. 6-7; annex IX,
para. 16; reproduced in this volume, part two, I, 4 above.

48 See Compilation (A/CN.9/WG.2/WP.18; reproduced in
this volume, part two, I, 2), and discussion of article 35 in
the report of the Secretary-General on obligations of the seller
(A/CN.9/75; UNCITRAL Yearbook, Vol. 1V: part two,
1, A, 2), annex 11, paras. 65-66.

49 See article 42 (1) (right to require seller to perform the
contract), Report on fourth session (A/CN.9/75); UNCITRAL
Yearbook, Vol. 1V: 1973, part two, I, A, 3) para. 97. Compare
the proposed draft article 71 (based on article 42) set forth
above at paragraph 36. Recovery by the seller of the full price
(as contrasted with damages) as a practical matter requires the
buyer to take over the goods; where the seller is still in pos-
session of the goods, this is equivalent to requiring specific
performance of the contract, a remedy which, under ULIS
and under the text approved by the Working Gronp, is not
automatically available. However, this inconsistency would
probably be insignificant if the Working Group approved the
approach, recommended herein, whereby the risk of loss would
not normally be transferred to the buyer until the goods are
“handed over” to him.
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78. Article 97 of the draft states in paragraph 1 a
general rule on passage of risk which is applicable
to the minority of cases where the contract does not
involve carriage of the goods—i.e., where the buyer
is obliged to come or send for the goods, as in a con-
tract ex works. Cases where the contract involves car-
riage of the goods would be governed by paragraphs 2
and 3.

79. Paragraph 1 preserves the substance of the rule
on risk of loss of ULIS which results from combining
articles 19 (1) and 97 (1), but in a simpler and uni-
fied form. The reasons of policy that support the ap-
proach of ULIS on this point have been discussed in
paragraphs 73 to 74 above.

80. Paragraph 2 preserves the substance of the
rule that would result under ULIS under articles 19 (2)
and 97 (1)—but again in a simplified and unified form.
This draft does not retain the exception in article 19 (2)
where another “place for delivery has been agreed
upon”. The purpose of that exception is to give effect
to a contractual provision specifying the point at which
risk shall pass to the buyer.’® However, under article 8,
the provisions of the uniform law yield to the agree-
ment of the parties; repeating this rule in certain parts
of the law seems unnecessary.

81. Paragraph 3 is based on article 99 of ULIS,
which provides in limited circumstances for transfer to
the buyer of loss that had occurred prior to the making
of the contract. The provision is placed in conjunction
with the rule of paragraph 2 (risk where the contract
involves carriage) in conformity with suggestions made
in studies prepared for the present session.®* Certain
possible drafting changes are indicated by brackets and
italics. The most significant of these relates to
the language of ULIS 99 (2), which states that even
if the seller knew that “the goods had been lost or had
deteriorated” and fails to inform the buyer of this fact,
risk shall remain on the seller “until the time of the
conclusion of the contract”. 1t will be noted that under
this article, the goods are in transit at the time of the
making of the contract; if, after the contract is made,
the goods suffer further transit damage this provision
would make it necessary to ascertain the points during
the transit at which various types of damage occurred—
an inquiry that is subject to practical difficulties, par-
ticularly in the setting of modern containerized trans-
port. In the imterest of simplicity and fairness, the
modification indicated at the end of article 97 (3) of
the above draft (paragraph 76) would slightly restrict
the benefits which this difficult and controversial pro-
vision confers on the seller.

82. Article 98 deals with the significant problem
of the effiect of breach by the buyer on risk of loss. This
article could be applicable either at the end of transit
under a contract calling for delivery ex ship (or the
like), or at the seller’s factory under a contract calling
for the buyer to come for the goods. The above draft
retains the substance of paragraphs 1 and 2 of ULIS 98,
but omits paragraph 3. A study submitted for this ses-
sion suggests that paragraph 1 of article 98 be retained

50 This agreement may be expressed by a trade term (such as
ex ship) which is understood to fix the point for passage of
risk.

51 Analysis, para. 92.

(in substance) but that both paragraphs 2 and 3 of
ULIS 98 be omitted.5

83. Paragraph 2 of article 98 responds to the fact
that specific goods are usually not identified (“ascer-
tained”) when the contract 1s made, and that such
identification normally occurs only when the goods are
packed and labelled for shipment or for handing over to
the buyer. It is a basic principle of sales law that risk of
loss cannot pass until the goods in question are identi-
fied (‘“ascentained”).’® Indeed, it is difficult to think
of passage of risk in goods unless one can identify the
goods in question. This principle may be so fundamental
that it need not be stated. On the other hand, the dele-
tion of a statement of this principle, now embodied in
ULIS 98 (2), may lead to misunderstanding. In addi-
tion, ULIS 98 (2) requires not only that the goods
have been “manifestly appropriated to the contract”
but also that the seller “has notified the buyer that this
has been done”. Where the seller seeks to hold the
buyer for the loss of goods destroyed on the seller’s
premises, this notice requirement may be useful to
prevent a false claim, following a fire or theft from the
seller’s place of business, that the goods lost had been
“set aside” and “appropriated to the buyer”.

84. Paragraph 2 of ULIS 98 employs the concepts
“unascertained” and “appropriated”. These concepts
have complex connotations in national law which
present problems of translation and could lead to mis-
understanding in an international statute. “Identifica-
tion” of goods seems to be a clearer concept, and has
been suggested in italicized portions of the draft
proposal.

85. Paragraph 3 of ULIS 98 is much less help-
ful. Indeed, this provision is difficult to apply in prac-
tice since it seems to contemplate that risk passes in
unidentified (“‘unascertained”) goods—an approach
which, for reasons just mentioned, would present prob-
lems of application and dangers of abuse. For these
reasons, paragraph 3 is omitted from the draft pro-
posal.

86. Article 99 of ULIS, for reasons indicated above
(paragraph 81) has been included in a slightly modi-
fied form, as paragraph 3 of draft article 97.

87. Article 100 of ULIS states a modification of
article 19 (3) of ULIS, which the Working Group
decided to delete.* ULIS 19 (3) deals with the possi-
bility that goods might be handed over to the carrier
without being clearly “appropriated” to the contract;
ULIS 100 deals with the possibility that when the
seller, after dispatching “unappropriated” goods, might
send a notice to the buyer at a time when he knew (or
ought to have known) that the goods had been lost or
damaged in transit. Under article 97 (2) of the above
draft proposal, risk passes to the buyer when the goods
have been “handed over to the carrier for transmission

52 See the analysis, para. 90 and annex V (reproduced in this
volume, part two, I, 4, above), paras. 5, 6 and 11. On the other
hand, the outline of provisions in annex VI (ibid.) calls for the
retention of article 98. See also annex IX (ibid.), para. 18.

53 It may be suggested that risks can pass when the buyer
pnrchases a part or fraction of an identified larger mass or
“bulk”. However, this is not an exception to the general rule,
for in snch cases the larger mass must be identified; risk then
passes with respect to a share in the larger mass or “bulk”.

54 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. IV :1973, part two, 1, A, 3), para. 21,
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to the buyer”. In such a case, it seems that problems
of lack of “appropriation” could scarcely amise. The
combination of articles 19 (3) and 100 of ULIS pro-
duce a complex set of rules which seem unnecessary and
difficult of practical application. Consequently, ULIS
100 is omitted from the draft provision—a result that
is consistent with the study on this topic submitted for
the present session.5®

88. Article 101 of ULIS provides that the passing
of risk “shall not necessarily be determined by the pro-
visions of the contract concerning expenses”. This
cryptic statement was unhelpful in the setting of ULIS
and would be quite unnecessary under the above draft
provisions which avoid the complex concept of “de-
livery”. The above draft omits article 101—a recom-
mendation which conforms to that in the above-men-
tioned study.5¢

3. Non-conformity of the goods: effect on risk
and the right to avoid the contract

89. Article 97 (2) of ULIS provides:

2. In the case of the handing over of goods which
are not in conformity with the contract, the risk shall
pass to the buyer from the moment when the handing
over has, apart from the lack of conformity, been ef-
fected in accordance with the provisions of the con-
tract and of the present Law, where the buyer has
neither declared the contraot avoided nor required
goods in replacement.

90. This provision is addressed to the following
situation: The goods which the seller hands over to
the buyer (or to a carrier) do not fully conform to the
contract. However, as often is the case when the non-
conformity can readily be dealt with by an allowance or
deduction from the price, the buyer does not “avoid the
contract” or require the seller to replace the goods. In
these circumstances, when does the risk of loss pass to
the buyer?

91. The complex rules embodied in ULIS 97 (2)
were designed to cope with consequences produced by
the interaction of two other provisions of ULIS: (1) ar-
ticle 19 (1) of ULIS defines “delivery” as the “handing
over of goods which conform with the contract”; (2)
under article 97 (1), risk passes “when delivery is ef-
fected in accordance with the provisions of the contract
and the present Law”. These two provisions would
produce the following surprising result: If the seller
hands over goods which do not conform with the con-
tract, “delivery” will never occur and risk will never
pass to the buyer—even though the buyer chooses to
retain the goods, and uses (or even consumes) them.

92. To avoid the above result produced by ULIS
19 (1) and 97 (1), it was necessary to add article 97
(2), which was quoted at paragraph 89. This provi-
sion is not easy to read, but it seems designed to say
that if the buyer retains the goods (i.e., if he does not
avoid the contract or require goods in replacement), the
risk of loss shall be deemed to have passed retroactively
to the buyer when the goods were handed over to him
or to a carrier.

58 Analysis, para. 94 and annex V (reproduced in this vol-
ume, part two, I, 4, above) paras. 9 and 11. But compare
annex IX (ibid.) in which article 100 is retained.

58 Ibid.

93. In short, the source of the difficulty that led to
this provision was the rule of ULIS 19 (1) that “de-
livery” does not occur when goods are handed over
which do not “conform with the contract”. This diffi-
culty has been removed by the Working Group’s deci-
sion to delete article 19.57 It would seem to follow that
article 97 (2), at least in its present form, would be
inappropriate. The question that remains is whether
there is need for some other provision in chapter VI
dealing with the effect of seller’s breach of contract on
the transfer of risk to the buyer.

94. This question can be analysed in the setting of
the two following cases.

95. Case No. 1. The seller hands over to the buyer
(or to a carrier) goods which fail to conform to the
contract in a manner which, although requiring a re-
duction of the price, would mot justify avoidance of
the contract. These goods then suffer damage while in
the possession of the buyer (or of the carrier).

96. Case No. 2. The facts are the same as in case
No. 1, except that the non-conformity of the goods
constitutes a “fundamental breach” which would justify
avoidance of the contract. As in case No. 1, the goods
suffer damage after they have been handed over to the
buyer or to a carrier.

97. Case No. 1 presents the following issue: Should
the minor non-conformity of the goods prevent the
transfer of risk, which normally would have occurred
when the goods were handed over? If so, minor breaches
of contract could have serious consequences: (a) transit
risks would often fall on the seller, even though the
damage would normally be disclosed at destination,
under circumstances in which the buyer (in accordance
with the contract) could more efficiently assess the
minor damage and file a claim against the insurer or
carrier; (b) if the seller is made responsible for the
damage to the goods, the breach would often be suffi-
ciently serious to justify avoidance of the contract.’8
Both of the above consequences seem unfortunate: a
minor non-conformity of the goods probably should not
reverse the basic rules on risk of loss. If this conclusion
is correct, no provision to deal with the situation
described in case No. 1 need be added to chapter VI
(risk of loss).

98. Case No. 2 involved a shipment in which the
seller’s breach was sufficiently material to entitle the
buyer to avoid the contract. Should the fact that the
goods were damaged in transit (after the risk passed to
the buyer) bar the buyer from avoiding the contract on
the ground that he could not “return the goods in the
condition in which he received them”, as required by
article 79 (1).

99. If, as scems probable, the buyer should retain
his right to avoid the contract in spite of the damage
to the goods, it would be necessary to examine the five
exceptions to the rule of article 79 (1) that appear in
article 79 (2) to ascertain whether they adequately deal
with this question. It seems that the problem may be

57 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. IV: 1973, part two, I, A, 3) para. 21.

58 Article 35 (1) provides that conformity of the goods with
the contract shall be determined by their condition at the time
when risk passes.
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met by the fourth exception (article 79 (2) (d)). Under
this provision:

“2. Nevertheless, the buyer may declare the con-
tract avoided:

1]

“(d) If the impossibility of returning the goods
or of returning them in the condition in which they
were received is not due to the act of the buyer or of
some other person for whose conduct he is responsi-
ble;”

However, it seems advisable to give final consideration
to any problems of draftsmanship or clarity that may be
presented by this provision in connexion with the Work-
ing Group’s examination of the rules on avoidance in
article 79 of ULIS.

100. The situation described in case No. 2 presents
one further issue—the effect of a fundamental breach
of contract by the seller on the passage of risk to the
buyer. (It will be recalled that this problem arises only
when the goods are seriously defective and also have
been damaged—usually in transit.) If the buyer exer-
cises his right to avoid the contract, or requires other
goods in replacement, the answer is clear: the seller
must take over and suffer any loss with respect to the
goods that are both defective and damaged.

101. It might be suggested that where there has
been a fundamental breach of contract, the buyer will
normally exercise his right to avoid the contract (or
require goods in replacement), so that no further prob-
lem need be considered. However, it is conceivable
that the buyer’s need for the goods might, in some
cases, lead him to retain the goods. On this hypothesis,
should the buyer be entitled to claim against the seller
for (1) the defect, and (2) the damage to the goods
that occurred after the seller handed them over?

102. Examination of ULIS 97 (2) (quoted at
paragraph 89 above) shows that, under ULIS, if the
buyer does not declare the contract avoided or require
goods in replacement, the risk of loss remains with the
buyer. Consequently, under ULIS: (1) the buyer may
recover for the defect resulting from the seller’s breach
of contract; but (2) he may not recover for the damage
to the goods that occurred after they were handed over.
Under the simplified approach to delivery that has been
adopted by the Working Group, and under the above
draft provisions for chapter VI (paragraph 76), this
same result is achieved without the addition of a pro-
vision like that of ULIS 97 (2). (As has been noted
at paragraphs 90-93, above, the complex rule of ULIS

97 (2) was made necessary only by the provision in
ULIS 19 (1) that goods are not “delivered” unless they
“conform with the contract”; this problem has been
removed by the Working Group by the deletion of
article 19.)

103. The above approach has the merit of simplic-
ity and probably would not encounter serious difficulty
in practice. On the other hand, it might be suggested
that the above approach is subject to the following criti-
cism: The buyer may transfer the risk of loss to the
seller if he avoids the contract but not if he retains the
goods. As a consequence, this rule may encourage
avoidance of the contract. However, the problem can
arise only under a relatively rare combination of cir-
cumstances: the conjunction of (1) fundamental breach
and (2) damage and (3) the lack of adequate insurance
coverage and (4) a situation in which the buyer might
be willing to retain the goods in spite of a fundamental
breach.

104, If it is thought desirable to reverse the result
achieved under ULIS and the above draft provisions
for chapter IV, consideration might be given to adding
the following as article 99. (It will be noted that ar-
ticle 98 deals with the effect of breach by the buyer;
this would be followed by the following draft provision
dealing with the effect of breach by the seller.)

Draft article 99

Where the failure of the seller to perform any of
his obligations under the contract of sale and the
present law coostitutes a fundamental breach of
contract, the risk with respect 1o goods affected by
such failure of performance shall remain on the
seller so long as the buyer may declare the contract
avoided.

105. The attempt to devise a statutory text to
deal with the above problem unfortunately requires re-
course to the concept of “fundamental breach of con-
tract”—a test that is imherently subject to doubt and
dispute.® It may be doubted whether the situation is of
sufficient practical importance (see paragraph 103
above) to justify complicating the rules on risk of loss.
For these reasons, the above draft article 99 is not in-
cluded in the draft provisions proposed for chapter VI,

59 It may be assumed that minor contractual deviations would
not justify reversal of the rules on risk of loss resulting from
the provisions of the uniform law or from the contract. See
annex VI (reproduced in this volume, part two, I, 4) to the
Abnalysis (comment to proposed article 94), and paragraph 97
above.
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