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131. The Working Group briefly considered the
possible structure of the legal guindAe‘H and decided to
examine this topic at its next session. In this connection
it was suggested that the subject of scheduling also be
considered for inclusion in the legal guide. Under one view

the guide should not quote clauses from existing forms and
models.

132.  The Secretary of the Commission suggested that
the next session of the Working Group might be of one
week’s duration and should be devoted to deciding on the
structure of the guide and the approach to be adopted in its
drafting. For this purpose, a few sample draft chapters and
an outline of the structure of the guide would be submitted

41 A proposal for a possible structure was submitted by the
German Democratic Republic: {A/CN.9/WG.V/II1] CRP.3.

to the Working Group. Early decisions on structure and
approach would prevent the waste of time and resources.

133.  There was general agreement with this suggestion.,
It was observed, however, that the Governments of develop-
ing countries were unlikely to send delegates only to
attend a session of one week’s duration, and it was recog-
nized that it was extremely important that developing
countries should be adequately represented at the session.
It was accordingly agreed that the Commission should be
requested to decide that the next session of the Working
Group should be held at Vienna in the week immediately
preceding the commencement of the Commission’s sixteenth
session. It was recognized, however, that the decision of the
Commission on the scheduling of the session of the Work-
ing Group might be affected by the Commission’s deci-
sion as to the length of the sixteenth session.

B. Working paper submitted to the Working Group on the New International Economic Order at its third session (New York,
12-23 July 1982): Study Il of the Secretary-General: clauses related to contracts for the supply and construction of large

industrial works (A/CN.9,WG.V/WP.7 and Add. 1 to 6)
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Part One
[A/CN.9/WG.V/WP.7*]
INTRODUCTION

1. The present study (hereinafter referred to as “this
study”) is a supplement to the one submitted to the second
session of the Working Group on clauses related to con-
tracts for the supply and construction of large industrial
works' (hereinafter referred to as “Study 1”). The present
study has been prepared in conformity with a request by
the Working Group which was later endorsed by the Com-
mission,?

2. The general observations contained in the Introduc-
tion to Study I® equally apply to this study and the same
approach has been used in preparing it. The discussion of
the Working Group on the issues presented in Study I and
this study will be taken into account in the drafting of a
legal guide by the Secretariat.

3. This study is divided into three parts: introduction
(Part One), analysis of topics covered (Part Two) and list

* 15 April 1982.

1 A/CN.9/WG.V/WP.4 and Adds. 1-8 (Yearbook . .. 1981, part
two, IV, B, 1).

3 A/CN.9/198, paras. 89-91; Report of the United Nations Com-
mission on International Trade Law on the work of its fourteenth
session, Official Records of the General Assembly, Thirty-sixth Ses-
ston, Supplement No. 17 (A/36/17), para. 84 (Yearbook . .. 1981,
part one, A).

3 A/CN.9/WG.V/WP.4, paras. 1-38 (Yearbook . . . 1981, part
two, IV, B, 1).
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of questions on these topics (Part Three). Part Two is con-
tained in Addenda 1-5 and Part Three in Addendum 6 to
this document.

4. The same general conditions and model works con-
tracts (hereinafter referred to as “the forms under study”)
used for Study I are also used as the basis for this study.
However, this' study further takes into consideration the
fact that some issues are also regulated by the following
general conditions agreed upon by member countries of
the Council for Mutual Economic Assistance (CMEA) and
refers to them in analyzing such issues:

(@) General Conditions of Delivery of Goods between
Organizations of the Member Countries of the Council for
Mutual Economic Assistance, hereinafter referred to as
GCD-CMEA;

(b) General Conditions of Assembly and Provision of
other Technical ‘Services in connection with Reciprocal
Deliveries of Machinery and Equipment between Foreign
Trade Organizations of Member Countries of the Council
for Mutual Economic Assistance, hereinafter referred to as
GCA-CMEA;

(¢) General Conditions for Technical Servicing of
Machinery, Equipment and other Items Delivered between
Foreign Trade Organizations of Member Countries of the
Council for Mutual Economic Assistance, hereinafter
referred to as GCTS-CMEA.
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5. It may be noted that since the completion of Study
I the UNIDO International Group of Experts has completed
the work on the Model Form of Turnkey Lump Sum Con-
tract for the construction of a fertilizer plant (UNIDO/
PC.25), hereinafter referred to as UNIDO-TKL,and the Model
Form of Cost Reimbursable Contract for the construction
of a fertilizer plant (UNIDO/PC.26), hereinafter referred
to as UNIDO-CRC. As the UNIDO Model Form of Semi-
Turnkey Contract for the construction of a fertilizer
plant is still in a draft form (ID/WG.318/2) and its final
form may be adapted in future to the provisions of UNIDO-
TKL and UNIDO-CRC, reference to this draft is limited
only to issues connected with its semi-turnkey character.

Part Two
[A/CN.9/WG.V/WP.7/Add.1*]

I. FEASIBILITY STUDIES

1. The term “feasibility studies” as commonly used
refers to pre-project analyses designed to assist the purcha-
ser in determining whether a contemplated project would
be technically and economically viable.!

2. Contracts for the supply and construction of large
industrial works usually do not provide for feasibility studies
in this sense. Normally, by the time a purchaser is ready
to enter into such a contract these studies will already
have been performed, either by the purchaser or by some-
one engaged to do it for him. In the latter event certain
types of studies may be performed by an engineer or
other consultant under a contract which is wholly separate
from the works contract.

3. However, information obtained during feasibility
studies will serve as a basis for the implementation of the
supply and construction contract. Moreover, it is not un-
common for the purchaser to provide to the contractor
certain data derived from these studies for use in the perform-
ance of his obligations. Such contracts often contain pro-
visions allocating as between the parties responsibility for
errors and inadequacies in this information, and establishing
the extent to which the contractor must control or verify
the information obtained or supplied by the purchaser.
Some contracts require the contractor to obtain for him-
self whatever data and information he requires in order to
perform the contract, even though this may duplicate some
of the studies already performed by the purchaser.

4. The ECE Guide states, in paragraph (iv):

“If the initial studies which culminate in the planning
of a project and in the survey and selection of the site
are carried out by the client himself or by adesign bureau
or by a consulting engineer, the client assumes the

* 12 February 1982.

1 See United Nations Industrial Development Organization
(UNIDO), Manual for the Preparation of Industrial Feasibility
Studies (ID/206) (1978):

responsibility for this preliminary work vis-g-vis the
supplier of the industrial plant and vis-d-vis the building
or civil engineering contractor; the contract may also
specify that the building or civil engineering contractor
is obliged to check the project data concerning the site
on his own responsibility.”

5. Some contracts assume that, if the purchaser has
obtained information during pre-contract feasibility stud-
ies, the puchaser must have provided such information
to the contractor before the formation of the contract,
and provide that the tender is deemed to be based on such
information. They also provide that the contractor is
deemed to have obtained all the necessary information
which might influence his tender. For example, clause 11
of FIDIC-CEC provides:

“The Employer shall have made available to the
Contractor with the Tender documents such data on
hydrological and sub-surface conditions as shall have been
obtained by or on behalf of the Employer from investi-
gations undertaken relevant to the Works and the Tender
shall be deemed to have been based on such data, but
the Contractor shall be responsible for his own inter-
pretation thereof.

“The Contractor shall also be deemed to have inspec-
ted and examined the Site and its surroundings and in-
formation available in connection therewith and to have
satisfied himself, so far as is practicable, before sub-
mitting his Tender, as to the form and nature thereof,
including the sub-surface conditions, the hydrological
and climatic conditions, the extent and nature of work
and materials necessary for the completion of the Works,
the means of access to the Site and the accommodation
he may require and, in general, shall be deemed to
have obtained all necessary information, subject as
above mentioned, as to risks, contingencies and all
other circumstances which may influence or affect his
Tender.”

6. Clause 10.1 of FIDIC-EMW is identical to the first
paragraph of clause 11 of FIDIC-CEC (quoted in paragraph
5, above). Clause 10.2 of FIDIC-EMW provides:

“The Contractor by tendering shall be deemed to
have satisfied himself as to all the conditions and circum-
stances affecting the Contract Sum, as to the possibility
of executing the Works as shown and described in the
Contract, as to the general circumstances at the site
of the Works, if access thereto has been made available
to him, and as to the general labour position at the Site,
and to have determined his prices accordingly. The Con-
tractor shall be responsible for any misunderstanding or
incorrect information however obtained except informa-
tion given in writing by the Employer or the Engineer.”

7. The UNIDO model contracts call upon the pur-
chaser to supply certain information to the contractor,
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much of which might well have been optained during the
purchaser’s feasibility studies. In any event the contractor
is obliged to obtain all the information necessary to execute
the contract. Article 4.4 of UNIDO-CRC provides:

“The PURCHASER shall provide the CONTRACTOR
with information pertaining to the suitability of the Site,
the applicable laws, rules and regulations; orimportrestric-
tions in (PURCHASER's country) that are [sic] available
to the PURCHASER. The CONTRACTOR shall review
all such information, and obtain such other information
as ‘he may consider necessary to carry out his work
under the Contract, particularly those bearing on transpor-
tation, disposal, handling and storage of Equipment and
Materials, availability of water and power for construc-
tion purposes, approach roads, physical condition of
Site, uncertainty of weather and ground conditions. It
shall be the responsibility of the CONTRACTOR in any
event to obtain all information required for him to carry
out his obligations under the Contract.”

8. UNIDO-TKL contains two alternative formulations
of a clause dealing with these issues. One of these (article
4.4, Text B) is substantially the same as article 4.4 of
UNIDO-CRC. The other one (article 4.4, Text A) is as
follows:

“The CONTRACTOR acknowledges that he has fully
satisfied himself as to the nature and location and suit-
ability of the Site, the applicable laws, agreements and
regulations, the general and local conditions applicable
to the CONTRACTOR’s works, particularly those bear-
ing upon transportation, disposal, handling and storage of
materials, availability of labour, water, electrical power,
approach roads and uncertainties of weather or similar
physical conditions at Site, the conformation and con-
ditions of the ground and the sub-surface, the character
of the Equipment and facilities needed preliminary to,
and during the progress of the work and all other ‘mat-
ters which can in any way affect the CONTRACTOR’s
work, Services, obligations, or the costs thereof to the
CONTRACTOR under this Contract. The CONTRAC-
TOR further acknowledges that subject to the provisions
of Article 44.2. he has satisfied himself as to and
assumes all risks relating to the quantity and quality of all
surface and sub-surface materials, including ground water
to. be encountered. The CONTRACTOR has reviewed
all- exploratory work done by or for the PURCHASER
and information presented by the drawings and technical
specifications and other documentation. Any failure of
the Contractor to acquaint himself with all the necessary
data and information will not relieve him from his ulti-
mate responsjbilities under the Contract, and in any
event shall not be cause for any claims for increases in
the payments pursuant to the Contract.”

9. Under article 5.2 of UNIDO-CRC, the purchaser
- is to supply data for the “design basis” for the works: much

of this data might well come from information obtained
from his prior feasibility studies. The contractor is obli-
gated “to examine the information and data for the design
basis so specified, and shall expeditiously advise the PUR-
CHASER on the adequacy and relevance of the information
and data provided”

10. In addition, article 4.4.1 of UNIDO-CRC requires
the contractor to review the design basis after the conclusion
of the contract, and if the review shows “differences
in the design basis”, then “the PURCHASER and CON-
TRACTOR shall meet to discuss changes in the Contract
specifications and the changes in the CONTRACTOR’s
obligations or price, if any. These changes will be embodied
in a change order . ..”

11. UNIDO-TKL contains two alternative clauses deal-
ing with the provision of and responsibility for the design
basis. Article 3.2.2, text A, contrasts with the approach
adopted by UNIDO-CRC. This provision is as follows:

“Unless otherwise agreed the CONTRACTOR shall be
responsible for the design basis ... . and the CONTRAC-
TOR also agrees and acknowledges that he shall accept
final responsibility for the accuracy, suitability and ade-
quacy of the information supplied by the PURCHASER,
and shall ensure that the operational characteristics of
the Plant are secure and guaranteeable.”

Text B of this article states merely that the contractor shall
“review the design basis”.

12. Other contracts reviewed for this discussion pro-
vide additional examples of how contracts may deal with
the issue of responsibility for data contained in the pur-
chaser’s feasibility studies. As an example, a turnkey con-
tract for the supply of a steel rolling mill by a consortium
of companies from a developed country to a developing
country holds the contractor responsible for information
supplied by him. But he is not responsible for discrepancies,
errors and omissions in drawings or other information
supplied by him if they arose out of incorrect information
or particulars furnished by the purchaser, unless the contrac-
tor “could have known or discovered the said discrepancies,
errors and omissions”. The contract adds that the contractor
“shall verify and satisfy himself of any, data/information
submitted by the [purchaser] of which he has any doubts
about its correctness”.

II.. FORMATION OF CONTRACT

A. General remarks

13. The rules relating to the formation of works con-
tracts are not different from the rules relating to the forma-
tion of other types of contracts. Most rules governing the
formation of contracts have a mandatory character, and
cannot be altered by agreement of the parties. Accordingly,
many issues relating to the formation of a works contract
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will be determined by the applicable law. A comparative
study of the laws relating to the formation of the contract
is beyond the scope of this study. It may be noted, how-
ever, that parties are free to stipulate certain requirements
which must be complied with before the operative part of
the contract becomes effective. For example, UNIDO-CRC
provides as follows in article 8:

“8.1. The Contract shall' become valid upon the
formal execution (signing) by duly authorized officers
of the Purchaser and Contractor in accordance with the
applicable law. The Effective Date of the Contract shall
be the date on which the Purchaser’s definitive advice. to
proceed is received by the Contractor which shall occur
when the last of the following requirements has been ful-
filled:

“8.1.1. Approval of the Contract by the Govern-
ment of () where the plant is to be located, such
approval to be obtained by the Purchaser, if required.

“8.1.2. Approval of the Government of () where
the Contractor resides and has his principal place of
business, such approval to be obtained by the Contractor,
if required.

X3

“8.2. In case the conditions of Article 8.1 hereabove
are not fulfilied within ( ) days following the date of
signature of the Contract, the Contract execution time
and the Contract Price shall be reconsidered and modified
by mutual agreement to take into account variations of
economic conditions in Contractor’s or Purchaser’s
countries during the delayed period.”

A footnote to article 8.2 states that this provision can be
used in specific cases.

14. Certain characteristics of works contracts influence
the manner in which they are formed. Such contracts are
complex, and cover a long-term undertaking, Accordingly,
it is necessary to settle more issues than in other types of
contracts if the legal position of the parties is not to be un-
certain. Furthermore, such contracts are often financed by
national or international lending institutions, and these
institutions often set terms which affect the formation of
the contract. Sometimes approval by a specified govern-
mental authority in the country of construction has to be
obtained.

15. As in other areas of international trade, general
conditions and mode! forms have been developing to simplify
the formation of works contracts. Because of the unique
character of each contract, however, these conditions and
models have to be adapted and supplemented by negotia-
tion between the parties.

B. Procedures leading to formarion

16. There are currently two procedures used in connec-
tion with the formation of works contracts. One consists

of inviting tenders from enterprises interested in contracting
with the purchaser, and the other of negotiating the contract .
with potential contractors or their agents without previously
requiring competitive bids from them. The- contracts ex-
amined assume that a contract has been formed through one
or other of these procedures, and also assume that legal
issues relating to formation, if they arise, (e.g. when the
offer may be revoked, how acceptance must take place)
will be. regulated by the applicable law.

17. As regards tender procedure, the first stage is
usually the invitation to tender. The purchaser may choose
the system of open bidding under which the invitation is
addressed to all contractors interested in supplying and
constructing the required works, or he may prefer a closed
bidding system under which the invitation is addressed
only to a limited number of potential contractors whom
he considers cligible.

18. The tender invitation will describe the works to
be supptied and constructed. Tenderers are often requested
to include specifically drafted conditions of contract defining
the contractual obligations which the contractor is prepared
to assume.. The invitation will also contain information
relating to such matters as the date of opening tenders,
the documents to-be completed by the tenderers, and special
arrangements for visiting and inspecting the site.

19. . Tender procedures can give rise to several difficult
legal issues. Since such procedures aré pre-contractual, con-
tract clauses rarely deal with these issues. Some of the im-
portant issues which may arise are:

The circumstances, if any, in which the con{ractorlcan
withdraw his tender;

The point of time at which a tender is accepted so as to
form a valid contract;

The length of time a tender remains open. -

20. Only two of the forms examined contained clauses
specifically dealing with tenders. Clause 12 of FIDIC-CEC
provides:

“The Contractor shall be deemed to have satisfied him-
self before tendering as to the correctness and sufficiency
of his Tender for the Works and of the rates and prices
stated in the priced Bill of Quantities and the Schedule
of Rates and Prices, if any, which tender rates and prices
shall, except insofar as it is otherwise provided in the
Contract, cover all his obligations under the Contract
and all matters and things necessary for the proper
execution and the maintenance of the Works . ..”

The article requires that the scope of the offer to construct
the works madde in the tender should be in conformity with
the tender invitation.

21. Clause 2.2 of ECE 188A/574A deals with the
period of time within which a tender must be accepted,
and provides as follows:
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“If the Contractor, in drawing up his tender, has fixed
a time-limit for acceptance, the Contract shall be deemed
to have been entered into when the Purchaser has sent
an acceptance in writing before the expiration of such
‘time-limit, provided that there shall be no binding con-
tract unless the acceptance reaches the Contractor not
later than one week after the expiration of such time-
limit.”

22. It may be recalled that, since contracts for the
supply and construction of large industrial works are fre-
quently concluded on the basis of public tenders, it had been
suggested that the drafting of procurement regulations

. might be a useful and promising approach for UNCITRAL,
and that as the work progressed to a mature stage, such an
undertaking may also become a relatively easy task (A/CN.9/
WG.V/WP.4, Introduction, paragraph 45, footnote 20).*The
legal issues involved in tender procedure may appropriately
be considered at a later stage.

HI. VARIATIONS

A. General remarks

23. Due to the complex nature of works contracts,
and the fact that the time during which they are to be exe-
cuted is usually long, it may become necessary to make
variations more frequently than in respect of other types
of contracts.

24. It is understandable that as the works progress
the parties, and the engineer, may find that the original
drawings need to be varied or modified in order to conform
to the quality standards imposed by the contract.? Modifi-
cations or variations can also be required because of an error
or an omission in the drawings or because the parties decide
by mutual agreement that modifications or variations are
appropriate in order to achieve the purpose of the project.

25. The applicable law provides under what conditions
the contract may be varied. Some of the legal rules on this
subject are of a mandatory nature in order to maintain a
proper balance in the legal positions of both parties to the
contract. Within the limits imposed by the law, the parties
are free to agree in the contract on the conditions and the
procedure concerning variations. Some of the forms under
study contain provisions on these issues. Under most legal
systems, a contract may be varied by mutual agreement of
the parties. A party can vary the contract unilaterally only
in cases permitted by the law.

B. Variation by mutual agreement

26. UNIDO-TKL deals with the case where the contract
is varied by mutual agreement following a proposal for
varation made by the contractor. Article 15.4 provides:

* Yearbook ... 1981, part two, IV, B, 1.
2 See A/CN. 9/WG V/WP 4/Add 2, VII Quality (Yearbook .
1981, part two, IV, B, 1).

“The CONTRACTOR may at any time during his per-
formance of the Contract submit to'the PURCHASER
for his approval written proposals for a modification of
the work to be performed under the Contract. The
CONTRACTOR, in connection with any proposal he
makes pursuant to this Article . . ., shall furnish the reasons.
for his proposal and a breakdown in sufficient details
to permit an analysis of all material, labour, equipment,
sub-contracts and the estimated project time schedule,
overruns and design changes, and shall include in such
proposal or report all work involved in the modification,
whether such work was to be deleted, added or changed.
Any request for time extension shall be supported by
such justification as may be required.”

27. In this case, the variation is effected only if the
purchaser approves the contractor’s proposal. In certain
circumstances, UNIDO-TKL obliges the purchaser to
approve. Article 15.6 provides as follows:

“If the PURCHASER approves the CONTRACTOR’s
proposal, ..., the CONTRACTOR shall make the variation
so approved. The PURCHASER shall not refuse to
approve any variation which is necessary to correct any
defect in the Works which has occurred or which weuld
otherwise occur if the CONTRACTOR’s proposal is not
accepted, . . . In all other cases, the PURCHASER may
give or refuse his approval as he thinks fit and his decision
shall be final.”

28. An agreement on variation should cover all the
related terms of the contract involved in the variation (e.g.

scope of work, time schedule, price).

C. Variation required by the engineer

1. Extent of engineer’s authority

29. Under clause 34.1 of FIDIC-EMW the contractor
cannot alter any of the works except as directed in writing
by the engineer. The engineer is entitled from time to time
during the execution of the contract to direct the contrac-
tor to alter, amend, omit, add to or otherwise vary the works.
The contractor is obliged to carry out such variations and
is bound by the same conditions, as far as applicable, as
though the variations were stated 'in the specification
attached to the contract. However, if such variations would
involve a net addition to or deduction from the contract
sum (less provisional sums) of more than 15 per cent
thereof, the written consent of the contractor and the pur-
chaser is needed.?

30. Under clause 51(1) of FIDIC-CEC the engineer
has even greater authority. He is entitled to make any varia-

tion of the form, quality or quantity of the works or any
part thereof that may, in his opinion, be necessary, and

3 See A/CN.9/WG.V/WP.4/Add.2, Quality, para. 69 (Yearbook
. 1981, part two, IV, B, 1).
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may increase or decrease the quantity of any work included
in the contract, omit any such work, change the character
or quality or kind of such work, and change the levels,
lines, position and dimension of any part of the works. He
may also order the contractor to execute additional work
of any kind necessary for the completion of the works.
The value, if any, of such variations must be taken into
account in ascertaining the amount of the contract price.*

2. Procedure for variation

31. The procedure for variation to be followed ‘under
FIDIC-EMW is described in clause 34.2 which provides as
follows:

“If the Engineer shall make any variation in any part of
the Works such reasonable notice in writing shall be given
to the Contractor as will enable him to make his arrange-
ments accordingly. In cases where Plant is already manu-
factured or in the course of manufacture, or any work
done or Drawings or patterns made require to be altered,
a reasondble sum in respect thereof shall be allowed by
the Engineer. If, in the opinion of the Contractor, any
variation is likely to prevent or prejudice the Contractor
from or in fulfilling any of his obligations under the Con-
tract, he shall notify the Engineer thereof in writing and
the Engineer shall decide forthwith whether or not the
same shall be carried out. If the Engineer confirms his
instructions in writing the said obligations shall be modi-
fied to such an extent as may be justified. Until the
Engineer so confirms his instructions they shall be
deemed not to have been given.”

32. The procedure to be followed under FIDIC-CEC
is provided for in clause 51(2):

“No such variations shall be made by the Contractor
without an order in writing of the Engineer. Provided
that no order in writing shall be required for increase
or decrease in the quantity of any work where such
increase or decrease is not the result of an order given
under this Clause, but is the result of the quantities
exceeding or being less than those stated in the Bill
of Quantities. Provided also that if for any reason the
Engineer shall consider it desirable to give any such order
verbally, the Contractor shall comply with such order and
any confirmation in writing of such verbal order given
by the Engineer, whether before or after the carrying
out of the order, shall be deemed to be an order in
writing within the meaning of this Clause. Provided
further that if the Contractor shall within seven days
confirm in writing to the Engineer and such confirmation
shall not be contradicted in writing within fourteen days
by the Engineer, it shall be deemed to be an order in
writing by the Engineer.”

4. Ibid., para. 70.

3. Effects of variation

33. Where the contractor disagrees with a decision by
the engineer to vary the contract, under clause 49.1 of
FIDIC-EMW the contractor has the right to refer such a
decision to arbitration. However, the contractor is obliged
to proceed in accordance with the decision until it is reversed
or varied in arbitration proceedings. Under clause 67 of
FIDIC-CEC, the contractor loses his right to refer the
engineer’s decision to arbitration if he does not communicate
to the engineer his claim to arbitration within a period of
ninety days after receipt of notice of the engineer’s decision.
The legal position of the parties in this respect is analysed
in Part Two, XXI, Settlement of disputes.

34. The variation of the scope of the works may have
consequences on the price of the contract. FIDIC-EMW at
clauses 34.3 and 34.5 makes a distinction between modified
payments resulting from variations which exceed 15%
and which do not exceed 15% of the contract sum. If the
modified payment does not exceed 15%, the engineer is
entitled to authorize payment.

35. When the written consént of the contractor and
the purchaser is required for a variation (see paragraph 26,
above) the amount'of the modified payment shall be agreed
upon between the engineer and the contractor. If they cannot
come to such an agreement, the engineer is entitled to fix
the amount unilaterally (clause 34.5).

36. In FIDIC-CEC, the question of the valuation of the
variations is dealt with in clause 52(1), which provides:

“All extra or additipnal work done or work .omitted
by order of the Engineer shall be valued at the rates and
prices set out in the Contract if, in the opinion of the
Engineer, the same shall be applicable. If the Contract
does not contain any rates or prices applicable to the
extra or additional work, then suitable rates or prices
shall be agreed upon between the Engineer and the Con-
tractor. In the event of disagreement the Engineer shall
fix such rates or prices as shall, in his opinion, be reason-
able and proper.”

37. In the event the variations exceed 10% of the con-
tract sum, the revision of the contract sum is dealt with by
clause 52.3 of FIDIC-CEC which provides:

“If on certified completion of the whole of the Works
it shall be found that a reduction or increase greater than
ten per cent of the sum named in the Letter of Accept-
ance, excluding all fixed sums, provisional sums and
allowance for dayworks, if any, results from:

(@) The aggregate effect of all Variation Orders, and

(b) All adjustments upon measurement of the esti-
mated quantities set out in the Bill of Quantities, exclud-
ing all provisional sums, dayworks and -adjustment of
price made under Clause 70(1) hereof
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but not from any other cause, the amount of the Contract
Price shall be adjusted by such sum as may be agreed

" between the Contractor and the Engineer or, failing
agreement, fixed by the Engineer having regard to all
material and relevant factors, including the Contractor’s
Site and general overhead costs of the Contract.”

D. Variation required by the purchaser

~ 38. In UNIDO-TKL, article 15.1 entitles the purchaser
to vary the scope of the works in the following manner:

“The PURCHASER shall have full powers, subject to
this Article and other provisions of the Contract from
time to time during the execution of the Contract by
notice in writing to direct the CONTRACTOR to alter,
amend, omit, change, modify, add to or otherwise vary
any of the work under the Contract and the CON-
TRACTOR shall carry out such work and be bound by
the same conditions, so far as applicable, as though the
said variations were stated in the Contract.”

39. Under article 15.2, when in the opinion of the con-
tractor the variation involves a change in the contract price,
he must notify the purchaser. The amount of the difference
is to be agreed between the contractor and the purchaser,
and in the event of a failure to reach agreement is to be
settled in accordance with the procedure for the settlement
of disputes (article 37).

40. A different procedure is adopted in UNIDO-CRC.
Whenever the purchaser makes a request to the contractor
for change in design, or where services are required to bé
performed by the contractor which in his opinion are in
additon to services agreed upon or which in the contractor’s
opinion require additional payment, the contractor is ob-
liged to advise promptly the purchaser of the costs of such
services (article 15.1). If the purchaser agrees that such ser-
vices are in addition to the contractor’s obligation under
the contract, the purchaser is obliged to pay for them
(article 15.2). In addition, UNIDO-CRC specifies certain
cases in which the contractor is entitled to claim for additio-
nal costs (article 15.3).

41. The contractor must furnish a breakdown in suffi-
cient detail to permit an analysis of factors (e.g. material,
labour) involved in the variations (article 15.4) and must
also furnish a cost and execution time estimate of the
modifications (article 15.5). The purchaser is obliged to
agree or to disagree within a certain period of time on the
adjustment proposed by the contractor (article 15.5). If the
purchaser agrees on the costs, execution time and modified
performance guarantees, the contract is considered to be
modified accordingly. If the parties do not agree on any of
these items, the purchaser has the right to request the
contractor to proceed to execute the work pendings settle-
ment of the dispute. Article 15.6 of UNIDO-CRC provides
a procedure for the settlement of such disputes by -indepen-

dent experts without prejudice of the right of either party
to submit the dispute to arbitration.

42. Any variation of the contract terms are to be in-
corporated in a written change order which is to be signed
by the purchaser (article 15.7). However, if in the opinion
of the contractor such variations are likely to prevent or
prejudice the contractor from fulfilling any of his obliga-
tions under the contract, he is obliged to notify the pur-
chaser thereto in writing and the purchaser must decide
forthwith whether or not the variations are to be carried
out. If the purchaser re-confirms in writing his intention to
carry out the variations, then the contractual obligations of
the contractor are modified to such an extent as may be
justified.

E. Variation required by the contractor

43. The contractor is not entitled unilaterally to vary

‘contract is not varied unless the purchaser agrees to the

variation. However, under certain circumstances, the pur-
chaser is obliged to agree (see paragraphs 26 and 27, above).

. IV. INTERPRETATION OF CONTRACTS

A. General rules on interpretation

44, Although a contract has been concluded, there
may be uncertainty as to the scope of the agreement be-

tween the parties. Rules for resolving such uncertainty are

found in the applicable law and may be found in usages
or in the contract itself.

45. The Sales Convention* provides in article 8 as
follows:

“(1)  For the purposes of this Convention statements
made by and other conduct of a party are to be inter-
preted according to his intent where the other party knew
or could not have been unaware what that intent was.

“(2) If the preceding paragraph is not applicable,
statements made by and other conduct of a party are
to be interpreted according to the understanding that a
reasonable person of the same kind as the other party
would have had in the same circumstances.

“(3) In determining the intent of a party or the un-
derstanding a reasonable person would have had, due
consideration is to be given to all relevant circumstances
of the case including the negotiations, any practices which
the parties have established between themselves, usages
and any subsequent conduct of the parties.”

46. This provision applies to any statement or other
conduct which falls within the scope of the Sales Conven-
tion, including statements and conduct relevant to the con-

* Yearbook . . . 1980, part three, I, B.
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clusion of a contract and. its content. Under paragraph (3)
of article 8 of the Sales Convention even statements made
in the course of negotiations may be relevant to the inter-
- pretation of the contract.

47. GCD-CMEA has, however, a different approach,
as it provides in article 4 as follows:

“From the moment the contract is concluded all pre-

vious correspondence and negotiations for the contract.

shall become null and void.”

48. It might be argued from this stipulation that an ex-
change of views in correspondence in respect of the content
of the contract effected before the conclusion of the con-
tract may not be used for the interpretation of the contract,

49. A similar approach may be found in article 38. 1
of UNIDO-TKL which states:

“This: Contract supersedes all communications,
negotiations, and agreements, either written. or oral,
relating to the Work and made prior to the date of this
Contract.” '

50. UNIDO-TXL continues in article 38.2:

“The express covenants and agreements herein con-
tained and ‘made by the PURCHASER and the CON-
TRACTOR are and shall be the only covenants and
agreements upon which any rights against the PUR-
CHASER or the CONTRACTOR are to be founded.”

Provisions with the same wording are contained in articles
38.1 and 38.2 of UNIDO-CRC and UNIDO-STC.

51. How the parties denominate the contract may be
relevant to its interpretation. Certain. types of contracts
have been developed in the course of international trade.
They are not defined by any particular rules but they may
be characterized by certain features which they have in
common.

52. For example, in determining the extent of respon-
sibility in connection with the supply and construction of
large industrial works it may be relevant that the parties
denominate the contract as a “turnkey contract”. In inter-
national trade practice this type of contract may be charac-
terized by an obligation on the contractor to supply all
equipment and construction works capable of operating in
accordance with the contract terms. Thus, in article 2. 1 of
UNIDO-TKL the object of the turnkey contract is charac-
terized as follows:

“The object of the Contract is to establish a modern,
reliable, efficient and integrated Plant, suitable to the
location, for the production of . . . The scope of the Con-
tract covers a turnkey supply, which includes the grant
of licence and know-how, to provide basic and detailed
engineering to supply all the Plant and Equipment, to
design and construct all Civil Works, to erect the Plant
and Equipment, to commission and start-up the Plant and

to demonstrate the ability of the Plant to continuously
produce . ..”

53. Accordingly, in thé absence of a clear limitation of
the contractor’s responsibility, in a contract denominated
as a turnkey contract the contractor is responsible for all
documentation and for all persons employed for construc-
tion of the works and for co-ordination of activities. The
contractor can avoid this responsibility only by proving
that the failure to perform was due to a breach of obliga-
tion by the purchaser or to exonerating circumstances.’

54. In connection with the determination of the price
to be paid a distinction may be drawn between “a lump-sum
contract” and “cost-reimbursable contract”. Normally a
lump-sum contract provides that the price stipulated in the
contract is to remain applicable under all circumstances
regardless of the extent of the work and the costs connec-
ted therewith. In a cost-reimbursable contract the price is
normally considered in substance to be determined on the
basis of costs paid by the contractor. These principles, how-
ever, are often modified to a certain extent in both kinds of
contracts. In the absence of such modifications, however,
where a contract denominated as “lump-sum” or “cost-
reimbursable” contains unclear provisions as to the price,
such provisions will be interpreted as incorporating the
price terms normal to such contracts.

B. Annexures and general conditions

55. The rights and duties of the parties may arise
directly from contract. provisions or from annexures
attached to a contract or from general conditions referred
to by a contract. Annexures attached to a contract as well
as general conditions referred to in a contract would ordin-
arily be considered parts of the contract. Contract pro-
visions, the provisions of annexures and general conditions
are applied concurrently and are considered to be comple-
mentary to each other.

56. However, questions may arise as to the relevance
and mutual relationship of contract provisions, annexures
and general conditions, particularly in cases where there
is a conflict between them. .

57. If there is a conflict between contract provisions
and the provisions of the annexures article 38.3 of UNIDO-
TKL provides that the contract provisions prevail over the
contents of annexures:

“The provisions of the Articles of this Contract and
the contents of the Annexures shall be complementary
to each other, but in the event of any conflict, the pro-
visions of the Articles shall prevail.”

The same rules are contained in article 38.3 of UNIDO-
CRC and UNIDO-STC.

5 See ECE Guide, para. 25.
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58. The prevalence of written contract provisions over
general conditions in case of their conflict is provided for
in clause 1 of ECE 188A/574A. A similar approach may be
found to.a certain extent in the CMEA General Conditions.
The preamble to the General Conditions provides that, in
those instances when the parties in making a contract come
to the conclusion that because of the specific nature of the
goods and/or specml characteristics of their dehvery a
departure from particular provisions of the present General
Conditions of Delivery is required, they may so agree in the
contract.

C.  Relevance of headings for interpretation

59. Some forms under study also contain rules on the
relevance of the headings of contract provisions; chapters or
parts for the interpretation of the contract, FIDIC-CEC in
clause 1(3) states:

“The headings and marginal notes in these Con-
ditions of Contract shall not be deemed to be part thereof
or be taken into consideration in the 1nterpretat10n or
construction thereof or of the contract.”

- The same provision is contained in clause 1.4 of FIDIC-
EMW.

60, A rule that the headings are not to be used for the

interpretation of contract provisions is contained in article
38.5 of UNIDO-TKL which states:

“Article headings appearing herein are included for
convenience only and shall not be deemed to be a part
of this Contract.”

‘D. Definitions in contracts

61. The meaning to be given to-some terms used in
works contracts is very important for the interpretation of
such contracts. These terms are defined in the contract
itself for various reasons e.g. because these terms are not
defined in the applicable law, or because a special meaning is

. assigned to the term distinct from the meaning in ordinary
usuage. It may be useful to note some of the important
definitions given in the forms under study.

1. “Contract”

62. In article 1.3 of UNIDO-CRC and UNIDO-TKL
theterm “contract” is defined as follows: -

“‘Contract’ shall mean this Contract (together with
the Annexures) entered into between the PURCHASER
and the CONTRACTOR for the execution of the work
howsoever made, together with all of the documents to
which reference has been made in the Contract docu-
ments, including such amendments and/or changes
properly made from time to time by mutual agreement
between the parties) to the documents constituting this
Contract.”

63. The FIDIC Conditions introduce a definition of
“contract” which is adapted to their nature and contents.
FIDIC-EMW defines it in clause 1.1 as follows:

“(g) ‘Contract’ means the Conditions of Contract,
Specification, Drawings, Schedules, Tender, the Letter
of Acceptance and the Contract Agreement (if com-
pleted).”

64. A similar definition is contained in clause 1(1) of
FIDIC-CEC:

. “(f) ‘Contract’ means the Conditions of Contract,
Specifications, Drawings, priced Bill of Quantities,
Schedule of Rates and Prices, if any, Tender, Letter of
Acceptance and the-Contract Agreement, if completed.”

65. The purpose of all these definitions is to determine
what documents are to be taken into consideration in con-
nection with the interpretation of the contractual rights
and duties of the parties.

2. “Writing”®

66. Most general conditions require works contracts
and some legal acts connected with their execution to be in
writing. Most of them, however, do not contain a definition
of the writing. Only FIDIC-EMW states in clause 1.1 (v):

“‘Writing’ means any ‘manuscript type-written or
printed statement.”

67. The Sales Convention* states in article 13:

“For the purpeses of this Convention wr1t1ng in-
cludes telegram and telex.”

3. “Contractor”

68. In most forms under study the party who is to
supply and construct works is called the “contractor”.
GCD-CMEA and GCTS-CMEA use the term “seller” and
GCA-CMEA the term “‘supplier”.

69. In article 1.2 of UNIDO-TKL and UNIDO- CRC
the term “contractor” is defined as follows:

“*CONTRACTOR’ shall mean the party named as such
in this Contract or his successors or permitted assigns.”

70. FIDIC-EMW and.FIDIC-CEC define the term “con-
tractor” in clause 1.1:

“b.  ‘Contractor’ means the person or persons, firm
of company, whose tender has been accepted by the
Employer and includes the Contractor’s petsonal repre-
sentatives, successors and permitted assigns.”

71. A significant result of the definitions is that they
permit certain categories of persons other than the original
contractor to take his place. Assignment must, however, be
effected in accordance with the contract.

* Yearbook,. . . 1980, part three, I, B.
6 See Part Two, XX, Notification, B.
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4, “Purchaser”

72. There is no uniformity in the denomination of the

person for whom works are to be supplied and constructed.
In most forms under study the term “purchaser” is used.
The FIDIC Conditions, however, call this person the
“employer”. GCD-CMEA and GCTS-CMEA prefer the term
“pbuyer” and GCA-CMEA the-term “client”.

73. UNIDO-TKL and UNIDO-CRC define the term
“purchaser” in article 1.1 as follows:

“‘PURCHASER’ shall mean the party named as such
in this Contract or his successors or permitted assigns.”

74. In FIDIC-EMW and FIDIC-CEC the definition of
“employer” is contained in clause 1.1:

(3

a. ‘Employer’ means the party named in:Part II
who will employ the Contractor and the legal successors
in title to the Employer, but not, except with the con-
sent of the Contractor, any assignee of the Employer.”

75. These definitions have the result meniioned in
paragraph 71.

5.  “Sub-contractor’”

76. Under clause 1.1 of FIDIC-EMW the term “sub-
contractor” is defined as follows:

%3

¢.  ‘Sub-Contractor’ means any Nominated Sub-
Contractor (as defingd in Clause 39.1) or any person
firm or company (other than the Contractor) named in
the Contract for any part of the Works or any person to
whom any part of the Contract has been sub-let with the
consent in writing of the Engineer, and the Sub-Contrac-
tor’s legal personal representatives, successors and per-
mitted assigns.”

77. Clause 39.1 of FIDIC-EMW referred to in clause
1.1. includes persons employed by the contractor for
execution of any work or supplying any goods, materials
or services and who have been nominated, selected or
approved by the employer or the engineer.8

78. The term ‘“sub-contractor” is defined in article
1.32 of UNIDO-CRC and in article 1.34 of UNIDO-TKL
as follows:

“‘Sub-Contractor’ shall mean any person or firm to
whom any part of the CONTRACTOR’s Services or the
execution of any part of the Contract is sub-contracted
by the CONTRACTOR.”

6. “Engineer”

79. The legal position of a consulting engineer is differ-
ent in the various forms under study.9 Under article 1.17
of UNIDO-TKL the term “engineer” is defined as-follows:

7 See Part Two, VI, Sub-contracting.
8 Jbid., para. 18, for clause 39.1 of FIDIC-EMW.
9 See Part Two, VIII, Engineer.

“‘Engineer’ shall mean the person(s) or firm(s)
appointed from time to time and designated by the
PURCHASER as its representative with specified autho-
rity to review all work on the PURCHASER’s behalf and
to give such instructions and/or grant such approvals as -
may be necessary for the purposes of this Contract.” -

80. In UNIDO-CRC the technical advisor has a similar

‘legal position as the engineer in UNIDO-TKL. Article 1.17

of UNIDO-CRC states:

“‘Technical Advisor’ shall mean the person(s) or
firm(s) appointed from time to time by the PURCHA-
SER as his representative with the specified authority to
review all work on the PURCHASER’s behalf and give
such instructions and/or grant such approvals as may be
necessary for the purposes of this Contract.”

81. FIDIC-EMW contains definitions of the terms
“engineer” and “engineer’s representative” in clause 1.1
which provides:

“d. ‘Engineer’ means the person firm or company
appointed by the Employer to act as Engineer for the
purposes of the Contract and. designated as such in
Part II.

[

e. ‘Engineer’s Representative’ means any resident
engineer or assistant of the Engineer appointed from
time to time by the Employer or the Engineer to perform
the duties set forth in Clause 2 hereof whose authority
shall be notified in writing to the Contractor by the

" Engineer.”
82: A similar definition is contained in clause 1(1) of

FIDIC-CEC:

“(c) “‘Engineer’ means the Engineer designated as
such in Part II, or other the Engineer appointed from
time to time by the Employer and notified in writing
to the Contractor to act as Engineer for the purposes of
the-Contract in place of the Engineer so designated.

“(d) ‘Engineer’s Representative’ means any resident
engineer or assistant of the Engineer, or any clerk of
works appointed from time to time by the Employer or
the Engineer to perform the duties set forth in . . . whose
authority shall be notified in writing to the Contractor
by the Engineer.”

_83. Some functions of the engineer under the FIDIC
Conditions are performed to a certain extent by a “neutral
independent person” or an “indépendent consultant” under
the UNIDO model, contracts. The manner of their appoint-
ment, however, is different ,as the appointment must be
agreed upon by both parties. A definition of these terms is
contained in article 1.23 of UNIDO-CRC and article 1.23
of UNIDO-TKL:

“‘Neutral Independent Person’ or ‘Independent Con-
sultant’ shall mean a third party selected by the CON-
TRACTOR and PURCHASER by mutual agreement to
carry out functjons in accordance with the Contract, . . R
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7. “Works”, “plant”, and “equipment”

84. In connection with the interpretation of the pro-
visions concerning the execution of the works contract,
some forms under study contain definitions of the term
“works”, the term “plant”, the term ‘“equipment” and
other terms connected with the scope of the contract.

+ 85. In clause 3.2 containing the expression “construc-
tion or erection of the Works”, ECE 188A/574A refer to
a footnote in which definitions of the terms “plant” and
“the works™ are given. Under these definitions, the term
“plant” means all machinery, apparatus, materials and
articles to be supplied by the contractor under the contract
and the term “the works” means all plant to be supplied
and work to be done by the contractor under the contract.

86. Similar definitions of the terms “plant” and
“works” are contained in clause 1.1 of FIDIC-EMW which
states:

[

e. ‘Plant’ means machinery, apparatus, materials,
articles and things of all kinds to be provided under the
Contract other than Contractor’s equipment.

“f.  ‘Works’ means all Plant to be provided and work
to be done by the Contractor under the Contract.”

87. Definition of the terms “works” and “plant” in
FIDIC-CEC are adapted to the subject of these Conditions,
i.e. civil engineering construction. Clause 1(1) contains the
following definitions:

“¢e) ‘Works’ shall include both Permanent Works
and Temporary Works.

13

“(h) ‘Constructional Plant’ means all appliances or
things of whatsoever nature required in or about the exe-
cution or maintenance .of the Works but does not in-
clude materials or other things intended to form or form-
ing part of the Permanent Works.

“() ‘Temporary Works’ means all temporary works
of every kind required in or about the execution or
maintenance of the Works. :

“(f) ‘Permanent Works’ means all the permanent
works to be executed and maintained in accordance with
the Contract.”

88. Under UNIDO-TKL the term “works” is used as a.

broad notion which includes the term “plant”. In article
1.38 the term “works” is defined as follows:

“‘Work(s)’ shall mean the whole of the Work(s) equip-
ment, Plant (as defined in this Article) and matters and
things to be done, furnished, petformed, accomplished
and provided by the CONTRACTOR (inclusive of his
services under this Contract).”

89. Furthermore, article 1.28 of UNIDO-TKL, taking
into consideration that this model contract is to be used

only for construction of a fertilizer plant, defines “plant”
as follows:

“‘Plant’ shall mean the Ammonia plant, the Urea
plant, the Off-sites and the administrative, maintenance.
laboratory and other facilities as defined in this Sub-
article and in the Annexures, to be supplied by the CON-
TRACTOR under the terms of this Contract, to be con-
structed-at ‘the Site and in respect of which the CON-
TRACTOR'’s Services are provided. ’

“1.28.1 ‘Ammonia Plant’ shall mean the facili-
ties for the production of ammonija, as described in
Annexure . . .

“1.28.2 ‘Urea Plant’ shall mean the facilities for
the production of Urea as described in Annexure . ..”

90. UNIDO-CRC does not use the term “works” in
determining the object -of the contract and defines only the
term “plant” in article 1.27:

“‘Plant’ shall mean the Ammonia Plant, the Urea
Plant .and the Off-Sites, as defined in this Sub-Article
and in the Annexures, to be constructed at the Site,
and in respect of which the CONTRACTOR’s Services
are provided.

“1.27.1  ‘Ammonia Plant’ shall mean the facili-
ties for the production of ammonia, as described in
Annexure. . .

“1.27.2 ‘Urea Plant’ shall mean the facilities for
the production of urea as described in Annexure. ..

“1.27.3 ‘Off-Sites’ shall mean the facilities demar-
cated and indicated in the Annexures and the plot plan
attached to Annexure. . .” ‘

91. 1In UNIDO-CRC there is a definition of the term
“equipment”. Article 1.18 states:

“‘Equipment’ shall mean all the equipment,
machinery, instruments, commissioning equipment and
spares, and all the other items required for incorporation
in the Plant, or required to operete the Plant in order
for the Plant to be built and operated in accordance
with the Contract, and in respect of which the CONTRAC-
TOR has provided procurement services.”

92. Taking into account the obligation of the contrac-
tor to supply the equipment in a turnkey contract, article
1.18 of UNIDO-TKL provides:

“‘Equipment’ shall mean all the equipment,
machinery, instruments, commissioning equipment and
spares, and all the other items to be supplied by the
CONTRACTOR for incorporation in the Plant, or
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required to operate the Plant in order for the Plant to be
built and operated in accordance with the Contract.”

93. In connection with the work to be done by the
contractor the UNIDO model contracts also contain defini-
tions of the term “contractor’s services” and the term
“civil works”. Under article 1.13 of UNIDO-TKL and
UNIDO-CRC the term “contractor’s services” is defined as
follows:

“‘CONTRACTOR’s Services’ shall. mean the servi-
ces to be provided and the work to be done by the
CONTRACTOR in the execution of the works, as set
out in the Contract.” ’

94. The term “civil works” is defined in article 1.8 of
UNIDO-TKL and UNIDO-CRC as follows:

“‘Civil Works’ shall mean all the buildings, roads,
foundations and any other work requiring Civil Engin-
eering.”

8. “‘Contractor’s equipment”

95. A distinction is drawn in the UNIDO model con-
tracts and FIDIC-EMW between the term “equipment” and
the term “contractor’s equipment”. The definition of
“contractor’s equipment” can be found in article 1.11 of
UNIDO-CRC and UNIDO-TKL.!?

96. A similar-definition is contained in clause 1.1 of.

FIDIC-EMW which states:

“k. ‘Contractor’s Equipment’ means all appliances
or things of whatsoever nature required for the purpose
of the Works but does not ‘include plant, materials or
other things intended to form or forming part of the
Works.”

9. “Site”

97. UNIDO-TKL and UNIDO-CRC define the term
“site”” as a.land upon which the works are to be constructed
and presuppose that a specification thereof is to be con-
tained in an annexure to the contract.

98. FIDIC-EMW defines the term “site” in clause 1.1
as follows:

3

q. ‘Site’ means the lands and other places on, un-
der, in or through which the Works are to be executed or
carried out, and any other lands and places provided by
the Employer for the purposes of the Contract, with
such other places as may be specifically designated in
the Contract as forming part of the Site.”

99. A similar definition is contained in clause 1(1) of
FIDIC-CEC:

“(m) *Site’ means the land and other places on,
under, in or through which the Permanent Works or

10 See A/CN.9/WG.V/WP.4/Add:1, 111, Erection, para. 75 (Year-
book ... 1981, part two, IV, B, 1).

Temporary Works designed by the Engineer are to be
executed and any other lands and places-provided by the
Employer for working space or any other purpose as
may be specifically designated in the Contract asforming
part of the Site.” :

E. Language

100. A works contract is sometimes concluded in
several languages as its provisions and annexures are to be

applied by personnel of more than one nationality. In this -

connection the parties may agree which language is to be
authentic for the interpretation of the contract provisions.

101. Article 35.1 of UNIDO-TKL and UNIDO-CRC
states: ’

“The governing language of the contract shall be (),
and the definition in such language shall be final in the use
and interpretation of the terms of the Contract.”

102. Clause 4.1 of FIDIC-EMW states:

“The language or languages in which the Contract
documents shall be drawn up shall be stated in Part IT of
these Conditions and if the said documents are written
in more than one language the language according to
which the Contract is to be construed and interpreted
shall ‘also be designated in Part II, being therein desig-

AR 2

nated the ‘Ruling Language’.

103. In particular annexures to the contract and the
documentation attached thereto are used by personnel
employed by each party and clarification may be needed as
to the language to be used. UNIDO-TKL and UNIDO-CRC
stipulate in article 35.2:

“All correspondence, information, literature, date,
manuals etc. required under the Contract shall be in the

( ) language.”
104. The problem of languages also arises in connection
with personnel used for co-ordinating the work and training

the purchaser’s personnel. Article 35.3 of UNIDO-TKL and
UNIDO-CRC provides:

“All expatriates sent by the Contractor to the Site,
and all personnel sent by the Purchaser for training shall
be conversant in the () language.”

{A/CN.9/WG.V/WP.7/Add.2*]
V. ASSIGNMENT OR TRANSFER OF CONTRACT

A. General remarks

1. Under most legal systems, a party to a contract may
not, without the consent of the other party, validly assign
the contract to a third party, substituting for himself the

* 12 February 1982.
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third party as a party to the contract.! In addition, a party
is usually not permitted to avoid specific obligations under
the contract by unilaterally assigning them to a third party.
On the other hand, many legal systems recognize the right
of a party to assign his benefits under the contract. These
general principles may be modified by the terms of the con-
tract.

B. Assignment of contract

2. The UNIDO model contracts permit the parties to
assign the contract under certain conditions. For an assign-
ment by the contractor, the written consent of the purcha-
ser is required (article 9.2 of both UNIDO-TKL and CRC).
The purchaser may assign the contract without having to
obtain the contractor’s consent,

“provided that such assignment does not increase the
CONTRACTOR’s liabilities over what they would have
been if such assignment or transfer had not been made,
and provided that the obligations of the PURCHASER
are binding upon the assignee, . . . with assured guaran-
tees for payment(s) under the Contract.” (Article 9.3 of
both UNIDO-TKL and CRC).

3. In the event of an assignment of the contract either
by the contractor or by the purchaser, the UNIDO model
contracts expressly provide (in article 9.1. of both UNIDO-
TKL and CRC) that:

“This Contract shall inure to the benefit of and be
binding upon the parties hereto and each of their execu-
tors, administrators, curators, successors and assigns . ..”

4. The FIDIC Conditions also require the written con-
sent of the purchaser for an assignment of the contract by
the contractor, but stipulate that this consent “shall not be
unreasonably withheld” (clause 3.1 of FIDIC-EMW and
clause 3 of FIDIC-CEC). No provision is made for assign-
ment by the purchaser.

C. Assignment of contractual benefits

5. The FIDIC Conditions require the purchaser’s
written consent (“which shall not be unreasonably with-
held”) for an assignment by the contractor of “the Contract
or any part thereof or any benefit, or interest therein or
thereunder” (clause 3 of FIDIC-CEC: clause 3.1 of FIDIC-
EMW), with certain exceptions.

6. Under both FIDIC Conditions, the contractor may,
without having to obtain. the. purchaser’s consent, assign
any monies due or to become due under the contract by a
charge in favour of the contractor’s bankers (clause 3 of
FIDIC-CEC and clause 3.1 of FIDIC-EMW). It is normal
for contractors to finance their execution of the works by
way of bank loans given on the security of paymients to

I Such an assignment may also be described as a transfer of the

contract, though the forms under study do not use this term.

be received under the contract. The ability of the contrac-

tor to assign such payments is thus necessary in order to

obtain such financing.

7. In addition, clause 3.1 of FIDIC-EMW permits the
contractor to subrogate insurers to his rights under the con-
tract, without having to obtain the consent of the pur-
chaser. Such subrogation will ordinarily be required under
the insurance policies covering the contractor and his work.
This provision does not appear in F IDIC-CEC.

VI.- SUB-CONTRACTING

A. General remarks

8. Generally, in the context of the supply and con-
struction of large industrial works, a _sub-contracting
relationship exists when a party to the main contract engages
a third party to perform certain of the former’s obligations
under the contract. Some of the forms under study include
in their concept of sub-contracting the procurement of
materials and equipment in connection with the contract.?

9. Although it is more common in industrial works
projects for the contractor to perform his obligatiors
vicariously through third parties, in some situations the
purchaser may also do.so (see paragraph 34, below). In this
chapter, such vicarious performance by the purchaser will
also be considered.

10. The liability of parties for the acts of sub-contrac-
tors, and persons employed by sub-contractors, is con-
sidered in IX, Parties’ Ligbilities in ‘Respect of Third Parties.

B. Sub-contracting by contractor

1. Selection of sub-contractor

11. " The selection of a sub-Contractor is a- matter of
interest to both the contractor and to the purchaser. The
contractor bears ultimate responsibility for the quality of
the work to be performed under the contract, and is
ordinarily liable to the purchaser for defective work of the
sub-contractors. It is important to him that a sub-contrac-
tor be chosen who possesses the technical and financial
capabilities to perform the work satisfactorily. The pur-
chaser’s interest in the capabilities of the sub-contractor are
less concrete than that of the contractor. A major reason

for a purchaser’s employment of a main contractor, rather

than himself letting out individual contracts to specialists,
is to benefit from the contractor’s expertise in investigating
potential sub-contractors and soliciting and evaluating ten-

- ders from them and co-ordinating their work. The pur-

chaser customarlly relies to a large extent on the ability of

2 See UNIDO-CRC, article 4.12, quoted in para. 35, below; for
the definition of ‘‘sub-contractor” in the forms under study, see
Part Two, IV, Interpretation of Contract, paras. 76-78.
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the contractor to identify qualified sub-contractors. The
purchaser’s ability to hold the contractor responsible for
faulty performance by the sub-contractor makes this
reliance possible. ‘

112, In the case of a cost-reimbursable contract, the in-
terest of the purchaser in the selection of a sub-contractor
arises more from his concern to secure a competitive price
for the work to be performed by the sub-contractor. Often,
when a main contractor submits a tender to the purchaser
for the contractor, the sums contained in the tender price
for work to be sub-contracted are only provisional. This
is because a contractor will not usually have enough time
. during the tender period to investigate and evaluate tenders

from potential sub-contractors. These provisonal sums are
subject to variation .in accordance with the actual extent
"and cost of the work sub-contracted. The purchaser there-
fore has an interest in seeing that the sub-contractor ulti-
mately selected is one who can perform the work-at a
competitive price.

13. In the forms under study, the interests of both par-
ties in the selection of a sub-contractor are accommodated
by having both parties participate in the selection process.
The degree of each party’s participation varies. In some
contracts, the contractor is free to choosé his own sub-
contractors, being required merely to inform the purchaser
of sub-contracting. In others, sub-contracts may be con-
cluded by the contractor only with the approval of the
purchaser or his engineer. Finally, some contracts allow the
contractor to sub-contract only with sub-contractors
designated by the purchaser or engineer. In such instances
the contractor is normally able to object to such a designa-
tion, particularly if the sub-contractor will not or cannot
assume the same obligations and give the same warranties to
the contractor as the contractor must give to the purchaser.

14. It is emphasized that even though a purchaser may
participate in selecting a sub-contractor, even to the extent
of designating sub-contractors, the purchaser does not nor-
mally thereby assume liability for the performance or con-
duct of the sub-contractor. The sub-contracts are usually
concluded by and in the name of the contractor, and no
contractual obligations normally exist between the pur-
chaser and the sub-contractor. The contractor remains
liable for the work of the sub-contractor.

15. The FIDIC Conditions contain general provisions
requiring the prior written consent of the engineer for most
sub-contracting by the contractor, and confirming the lia-
bility of the contractor for the performance and conduct
of the sub-contractor. Clause 3.2 of FIDIC-EMW and clause
4 of FIDIC-CEC contain the following language:

“The Contractor shall not sub-let the whole of the
Works. Except where otherwise provided by the Con-
tract, the Contractor shall not sub-et any part of the
Works without the prior written consent, of the Engin-
ger (which shall not be unreasonably withheld). Any

such consent, if given, shall not relieve the Contractor
from any liability or obligation under the Contract and
he shall be responsible for the acts, defaults and neglects
of any Sub-Contractor, his agents, servants or workmen
as fully as if they were acts defaults or neglects of the
Contractor, his agents, servants or workmen . . .”

16. Clause 3.2 of FIDIC-EMW states, however, that
the restrictions on sub-contracting do not apply to “sub-
contracts for materials, for minor details or for any part of
the Works of which the makers are named in the Contract.”
FIDIC-CEC does not contain this exception. Rather, it
excludes from the operation of its clause 4 “the provision
of labour on a piece-work basis”.

17. In addition to the general requirement of the
engineer’s ‘consent, the FIDIC Conditions grant to the
engineer specific powers in respect of work or supplies for
which a “provisional sum” is designated in the contract.
As explained in paragraph 12 above, certain sums com-
prising the contractor’s tender price are only provisional, and
are subject to modification depending upon the extent to
which the work is actually performed, and the price actually
charged by the sub-contractor ultimately selected.

18. The sub-contractors who supply the materials or
services for which provisional sums are included in the con-
tract price are termed by the FIDIC Conditions “nominated
sub-contractors”. Specifically, “nominated sub-contrac-

tors” are defined as follows: (FIDIC-EMW, clause 39.1;

FIDIC-CEC, clause 59.1):

“All specialists, merchants, tradesmen and others exe-
cuting any work or supplying any goods, materials or
services for which Provisional Sums are included in the
Contract, who may have been or be nominated or
selected or approved by the Employer or the Engineer,
and all persons to whom by virtue of the provisions of
the Contract the Contractor is required to sub-let any
work shall, in the execution of such work or the supply
of such goods, materials or services, be deemed to be
Sub-Contractors employed by the Contractor and are
referred to in this Contract as Nominated Sub-Con-
tractors.”

19. The FIDIC Conditions also provide that the con-
tractor is not obligated to employ any nominated sub-
contractor against whom he raises a reasonable objection,
and who declines to undertake, and to indemnify the con-
tractor ‘with respect to, the same obligations and lidbilities
arising from the sub-contracted work as the contractor
owes to the purchaser, and to indemnify the contractor
against the negligence or misuse of the contractor’s equip-
ment or constructional plant or works by the sub-contrac-
tor. Clause 39.2 of FIDIC-EMW provides:

“The Contractor shall not be required by the Employer
or the Engineer or be deemed to be under any obligation
to employ any Nominated Sub-Contractors whose
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performance warranties are not aceeptable to the
Contractor or against whom the Contractor may raise
reasonable objection, or who shall decline to enterinto a
sub-contract with the Contractor containing provisions:

“(a) that in respect of the work, goods, materials or
services' the subject of the Sub-Contract the Nominated
Sub-Contractor will undertake towards the Contractor
the like obligations and liabilities as are imposed on the
Contractor towards the Employer by the terms of the
Contract and will save harmless and indemnify the Con-
tractor from and against the same and from all claims,
.proceeding, damages, costs, charges and expenses whatso-
ever arising out of or in connection therewith, or arising
out of or in connection with any failure to perform such
obligations or to fulfil such liabilities. Provided that
nothing in this paragraph shall entitle the Contractor to
object to a Nominated Sub-Contractor who requires that
the liabilities and indemnities to the Contractor shall be
limited pro rata to the Sub-Contract price.>

“(b) that the Nominated Sub-Contractor will save
harmless and indemnify the Contractor from and against
any negligence by the Nominated Sub-Contractor, his
servants or agents, and from and against any misuse by
him or them-of any Contractor’s Equipment® provided

- by the Contractor for the purposes of the Contract and
from all claims as aforesaid.”

20. Clause 59 (2) of FIDIC-CEC contains cbmparable
provisions, the major differences being noted in the. foot-
notes to the above paragraph.

21. UNIDO-TKL differentiates bétween types of work
which may not be sub-contracted without the written
consent of the purchaser, and work which may be sub-
contracted merely by advising the purchaser of such sub-
contracts.

22. With respect to sub-contracting requiring the pur-
chaser’s written consent, article 9.4 provides:

“The CONTRACTOR shall not sub-contract the
whole or any part of the Work and/or services relating to
the design of the Plant, procurement of the Equipment,
start-up, operation or any tests of the Plant and the
Equipment (as defined in the Contract) with respect to
the Works, without the written consent of the PUR-
CHASER...”

23.  As to some of the equipment to be procured from
sub-contractors subject to the purchaser’s consent under
article 9.4.(paragraph 22 above), the contract itself identifies
the sub-contractors from whom this equipment is to be
procured. Article.12.1.7 provides:

3 The last sentence is omitted from FIDIC-CEC (clause 59 (2)

(@.
4 For the words “Contractor’s Equipment” FIDIC-CEC substi-
tutes “Constructional Plant or Temporary Works” (clause 59 (2)(2)).

“The PURCHASER and CONTRACTOR agree that
certain items of Equipment shall be obtained by the
CONTRACTOR from selected Vendors only. The list
of these items and the selected sub-contractors from
whom they shall be procured are provided in Annex-
ures ... The Contractor shall procure these items from
such sub-contractors only, unless otherwise agreed
in writing between the CONTRACTOR and PUR-
CHASER.”

As to these items, therefore, the specific vendors will have

been selected by the agreement of the contractor and pur-
chaser.

24.  With respect to the procurement of equipment for
which a specific vendor is not designated in the contract,
articles 10.1.3 through 10.1.7 of UNIDO-TKL specify the
bidding procedure to be followed. The contractor must
prepare bid documents.on the basis of the technical specifica-
tions prepared by him and submit them to the purchaser for
his approval. They are then issued to prospective vendors
who are listed in a “Vendor’slist” which has been previously

-agreed to by the parties. The contractor must use his best

endeavours to obtain a minimum of three competitive offers.
The offers received from the vendors are evaluated by the
contractor, who makes the final selection of the vendor.

25. UNIDO-TKL makes special provision for the pro-
curement of spare parts by the contractor.’

26. . Under UNIDO-TKL, the contractor need not
obtain the consent of the purchaser in order to sub-contract
for work other than that spécified in article 9.4 (see para-
graph 22, above). He must mrerely advise the purchaser of
such sub-contracts. Article 9.5 provides:

“The CONTRACTOR may sub-contract any other
work or services under the Contract, provided the PUR-
CHASER s advised of all such sub-contracts. Where sub-
contracts are to be awarded to firms or individuals in
(PURCHASER’s country), the PURCHASER shall have
the right to pre-qualify all firms or persons bidding for
such sub-contracts. If the CONTRACTOR so desires,
the PURCHASER shall pre-qualify such firms or persons
at the time of signing of the Contract.”

2. Compatibility of sub-contract with main contract

27. Very often a contractor will cover his liabilities
to the purchaser in respect of the sub-contractor by requir-
ing the sub-contractor to indemnify him against these lia-
bilities. This is done by including such indemnity provisions
in the contract between the contractor and the sub-contrac-
tor. The FIDIC Conditions contain clauses concerning such
provisions. Clause 39.3 of FIDIC-EMW provides:

“If in connection with any Provisional Sum the ser-
vices to be provided include any matter of design or speci-

5 See Part Two, XI, Maintenance and Spare Parts, paras. 42-49.
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fication of any part of the Works or Plant to be incor-
porated therein, such requirement shall be expressly
stated in the Contract and shall be included in any Nomi-
nated Sub-Contract. The Nominated Sub-Contract
shall specify that the Nominated Sub-Contractor pro-
viding such services will save harmless and indemnify the
Contractor from and against the same and from all
claims, proceedings, damages, costs, charges and expen-
ses whatsoever arising out of or in connection with any
failure to perform such obligations or to fulfil such lia-
bilities, but not so as to impose upon the Sub-Contractor
any greater liability to the Contractor than the Contrac-
tor has to the Employer under these Conditions.”

FIDIC-CEC, clause 59(3), contains a comparable provision.

28. Such a provision in the main contract cannot itself
create obligations for the sub-contractor, who is not a party
to the main contract. Its purpose, however, is two-fold.
First it is designed to incorporate within the main contract
the specifications of the work to be performed by the sub-
contractor and any warranties, guaranties and other obliga-
tions in respect of this work which the sub-contractor owes
toward the contractor. This will ensure that for a failure by
the sub-contractor in réspect of a particular specification or
obligation contained in the sub-contract, the purchaser will
be able to claim against the contractor. In addition, the
provision is designed to ensure that after incorporation of
the specifications and the indemnity in the sub-contract if
liabilities are enforced by the purchaser against the contrac-
tor in respect of work performed by a sub-contractor, the
contractor will, in turn, be able to recover against the
subcontractor. However, the sub-contractor is not to be
subject to greater liabilities to the contractor than the con-
tractor has to the purchaser.

3. Payment for sub-contracted work

29. As explained in paragraph 12 above the contract
price under the FIDIC conditions includes “provisional
sums” for work to be sub-contracted. These forms provide
that the costs actually incurred by the contractor in respect
of his sub-contracts shall be included in the price to be paid
to him by the purchaser:

“For all work executed or goods, materials or services
supplied by any Nominated Sub-Contractor or purchased
by the Contractor . . ., there shall be included in the
sums paid to the Contractor:

“@) the actual price paid or due to be paid by the
Contractor, on the direction of the Engineer, and in
accordance with the Sub-Contract;

“(b) in respect of all other charges a sum being a
percentage of the actual price paid or due to be paid
calculated at the rates inserted by the Contractor in the
Appendix to the Tender.” (FIDIC-EMW, clause 39.4.)

FIDIC-CEC, clause 59(4), contains comparable provisions.

30. Under the FIDIC Conditions, as in most contracts,
the purchaser does not normally pay the sub-contractor
directly; he is paid by the contractor. There may be instan-
ces, however, in which the purchaser wishes to pay a sub-
contractor directly, as when the contractor has failed to
pay previous sums due to the sub-contractor and the smooth
progress of the contract programme is threatened by a
reluctance of the sub-contractor to continue to work. Unless
the main contract expressly authorizes the purchaser to pay
a sub-contractor directly and deduct the sums so paid from
payments due to the contractor, a purchaser who does pay
a sub-contractor directly places himself in peril, since he
will remain liable to pay the same sum to the contractor. '

31. The FIDIC Conditions deal with this situation by
permitting the purchaser to pay a sub-contractor directly if
the contractor without reasonable cause has failed to make
payments previously due to the sub-contractor,and authori-
zing the purchaser to deduct such payments from amounts
due to the contractor. Clause 39.5 of FIDIC-EMW provides:

“Before issuing any certificate, which includes any
payment in respect of work done or goods, materials
or services supplied by any Nominated Sub-Contractor,
the Engineer shall be entitled to demand from the Con-

tractor reasonable proof that all payments, less reten--

tions, included in previous certificates in respect of the
work or goods, materials or services of such Nominated
Sub-Contractor have been paid or discharged by the
Contractor, and unless the Contractor shall:

“(a) satisfy the Engineer in writing that he has
reasonable cause fot withholding or refusing to make
payments and

“(b) produce to the Engineer reasonable proof that
he has so informed such Nominated Sub-Contractor in
writing;

“the Employer shall be entitled to pay such Nomi-
nated Sub-Contractor direct, upon the certificate of the
Engineer, all payments, less retentions, provided for in
the Sub-Contract, which the Contractor has failed to
make to such Nominated Sub-Contractor and to deduct
by way of set-off the amount so paid by the Employer
from any sumé due or which may become due from the
Employer to the Contractor.

“Provided always that, where the Engineer has. cer-
tified and the Employer has paid direct as aforesaid, the
Engineer shall in issuing any further certificate in favour
of the Contractor deduct from the amount thereof the
amount so paid direct as aforesaid but shall not withhold
or delay the issue of the certificate itself when due to be
issued under the terms of the Contract.”

Clause 59(5) of FIDIC-CEC contains comparable provisions.

C. Sub-contracting by or on behalf of purchaser

32. In many types of works projécts, the purchaser
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is responsible for the supply of certain materials or equip-
‘ment or the performance of certain work. He does. not
always perform these obligations himself. In'some cases, he
directly engages third parties to perform certain of his con-
tractual obligations; in others the contractor is obligated
to procure supphes or services from third parties on behalf
of the purchaser.®

33. The purchaser under UNIDO-CRC has substantial
responsibilities in connection with the supply and construc-
tion of the works. This model contract contains provisions
dealing with sub-contracting in respect of two of these
responsibilities — erection of the plant, and supply of equip-
ment and materials. The model contemplates that the pur-
chaser will contract dlrectly with third parties for services
in connection with erection of the plant. Procurement of
equipment. and materials is to be done by the contractor
on behalf of the purchaser.

1. Direct sub-contracting by purchaser

34.  With respect to the purchaser’s obligations regard-
ing erection of the works, article 5.13 of UNIDO-CRC
states that sub-contractors aré to be appointed by the pur-
chaser from a list of firms agreed to by the contractor and
the puichaser:

“The Plant shall be erected by the PURCHASER or
by such other party/parties appointed by the PUR-
CHASER (from a lisi of pre-qualified parties mutually
agreed between the CONTRACTOR and the PURCHA-
SER), under the supervision of the CONTRACTOR’s
personnel.”

2. Procurement by contractor on behalf of purchaser’

35. Unlike UNIDO-TKL, according to which the con-
tractor is obliged to. supply equipment and materials for
the works, under UNIDO-CRC the contractor -procures
equipment and materials “on behalf of the PURCHASER”
and “on the PURCHASER’s account” (aricle 4.12). The
full text of this article is as follows:

“The CONTRACTOR will procure alt Equipment and
Materials on behalf of the PURCHASER ‘in accordance
with the procurement provisions and procedures laid
down in the Contract ... Notwithstanding the fact that
the purchase is ultimately to be made on the PURCHA-
SER’s account, the CONTRACTOR shall be obligated
to ensure that all procurement is accomplished so as to
enable the Plant. to meet the [contract] objectives . . .,
subject to the PURCHASER carrying out his obligations.
The CONTRACTOR shall also assist the PURCHASER.

6 The liabilities of the parties in respect of the purchaser s sub-
‘contractors are discussed in Part Two, IX, -Parties’ Liabilities in
Respect of Third Parties.

7 Procurement of equipment and materials is considered to
constitute sub-contracting by some of the forms under study (see
para. 8 above).

in obtaining reémedial action from Vendors (where such
is necessary) and the CONTRACTOR’s Services for any
required procurement and/or inspection. shall be dis-
charged free of additional costs to the PURCHASER.
However, this Article shall not be construed as imposing
a liability on the CONTRACTOR for non-fulfilment of
the obligations of Vendors, except where such non-fulfil-
ment is due to incorrect or inappropriate instructions
issued by the CONTRACTOR, or to a defect in the pur-
chase orders issued to Vendors by the CONTRACTOR,
ot issued with his approval.”

- 36.  Article 10.2 of UNIDO-CRC specifies the pro-
cedure to be followed for the procurement of equipment and
materials:

(@) The purchaser and contractor pre-qualify ven-
. dors (a minimum of three and a maximum of eight,
unless the parties agree otherwise) in the following
mariner. The contractor submits to the purchaser a list
of companies pre-qualified by him, indicating his reasons
for rejecting any prospective vendors. The purchaser
may add to or subtract from this list.

(b) The contractor prepares the bid documents on
the basis of the technical specifications prepared by him.
If the purchaser’s representatives are available at the con-
tractor’s offices, they shall approve such specifications.
The contractor then submits the bid documents to the
purchaser or engineer for approval.

(c) Once the bid documents have been approved,
the contractor 'sends them to the vendors listed in the
list of vendors. The contractor must use his best en-
deavours to- obtain a minimum of three competitive
offers, except for “critical items”.

(@) The contractor evaluates the offers received and
makes appropriate. recommendations to the purchaser.
It is the purchaser who -makes the final selection of a
vendor.

37. Atticle 10 also deals with the selection by the pur-
chaser of a vendor who is not acceptable to the contractor:

“The PURCHASER shall endeavour to preclude the
selection of Vendors.who are unacceptable to the CON-
TRACTOR. The CONTRACTOR shall, however, sub-
stantiate the reasons for such unacceptability (if any) so
as to enable the PURCHASER to re-evaluate the choice
of such Vendor(s). The CONTRACTOR agrees and
acknowledges that guarantee provisions and other crlterla
established by this Contract shall not be prejudiced as al
result of any difference arising between the PURCHA-
SER and the CONTRACTOR as regards the final selec-
tion of the Vendor(s), however, that the CONTRAC-
TOR has the right to request for modifications to the
Performance Guarantee requirements of the Contract
reasonably commensurate with the circumstances.”
(Article 10.2.5)
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“In case the PURCHASER intends to select a Vendor

who is not acceptable to the CONTRACTOR, the CON-"

TRACTOR shall indicate the specific changes in his
guarantee or other obligations, if any, which would result
from such selection. The PURCHASER shall thereafter
still have the choice of purchasing the equipment from
the selected Vendor subject to the reservations of, and
modifications of the obligations of the CONTRACTOR.”
(Article 10.2.6)

38.. Under UNIDO-TKL, most procurement -is to be
. done by the contractor in his own name. However, spare
parts are to be procured by the contractor on behalf of
the purchaser. These provisions are discussed in Part Two,
X1, Maintenance and Spare Parts, paragraphs 42-47.

D. Joint and several liability of contractors

39. Distinct from the legal relationship described in
the foregoing paragraphs is the situation in which the pur-
chaser concludes works contracts with two or more con-
tractors. If separate-contracts are concluded with each con-
tractor it is clear that each contractor is obliged to perform
only what he undertook in his contract. If the purchaser
“concludes only one contract with two or more contractors
questions would arise a$ to whether the contractors are
jointly liable to the purchaser for the performance of all
of the contractors’ obligations, or whether each contractor
is liable only in respact of his own .obligations. In both
cases, this question would depend upon the terms of the

~ contracts concerned and the applicable law.

- 40. If due to the nature of the work to be performed

under a contract it can be effected only through the joint
action of the contractors, or if joint liability of contractors
is stipulated in the contract, the contractors are jointly
liable under most legal systems and the purchaser may
demand. the entire performance to be effected by any of
them.

41. On the other hand, if each contractor is obliged to
perform a distinct and separate portion of construction of
the works then he is not responsible for the performance of
other contractors even 'if they are all parties to the same
contract. ' '

VII. CO-ORDINATION AND LIAISON AGENTS

A. General remarks

42. On account of the complexity and long duration
of works contracts, and the fact that they resemble a “joint-
venture”, co-ordination of the performances of the two
parties to the contract is essential. To ensure this co-ordina-
tion both parties retain the services of different persons
(herein called liaison agents) to act for them during the exe-
cution of the contract. The nomenclature and the role of
these persons may vary. Some have full legal powers to

represent the party in whose name they are acting. Others
have limited powers and functions, and are émployed to

-ensure communication and co-operation between the par-

ties in the execution of the contract.

B. Co-ordination procedures

43, Article 6.1 of UNIDO-TKL describes the duty to
co-ordinate as follows:

- “The parties to this Contract hereby agree to under-
take all reasonable co-operation to implement the Works
as stipulated in the Contract. The parties to the Contract
through their designated representatives will meet peri-
odically to take stock of the progress of the Work, and
suggest ways and means to improve the operations and
to expedite the Work and resolve outstanding issues bet-
.ween the parties. Minutes of meetings shall be recorded
and circulated for confirmation and necessary action.”

Article 6.1 of UNIDO-CRC has a similar content.

44, Co-ordination procedure is dealt with in article
6.5 and 6.6 of UNIDO-TKL which provides that:

“6.5 Within 30 days from the Effective Date of the
Contract a meeting shall be held in (PURCHASER’s
country) between the CONTRACTOR and the PUR-
CHASER .and/or the Engineer to discuss all matters of
common interest, including but not restricted to the
finalization of co-ordination procedure . . .

“6.6 The co-ordination procedure (which shall be
prepared in accordance with accepted international
practice) shall become part of the Contract by reference,
following agreement and respective approval by the
CONTRACTOR and the PURCHASER.”

Article 6.5 of UNIDO-CRC has a similar content to article
6.5 of UNIDO-TKL quoted above.

45. Article 6.7 of UNIDO-TKL provides that the co-
ordination procedure shall cover many matters incidental
to -execution of the contract (e.g. giving 4instructions;
decisions and approvals; submission of documents; drawings
and documents distribution ; invoicing of payments).

C. Duties and powers of liaison agents

46. The general duty of a liaison agent is to be present

* on site during working hours, to establish contact with his

counterpart appointed by the other party and in general to

‘check performance of the contract and to ensure smooth

progress. The exact scope of his authority to act for the
party he represents will vary with the role assigned to him.
Thus clause 13 of ECE 188A/574A only gives the liaison
agent the function of communication:

“13.1 The Contractor and the Purchaser shall each
designate in writing a competent representative to be his
channel of communication with the other party on the
day-to-day execution of the works on the site.
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“13.2  Each such representative shall be present on
or near the site during working hours.”

47. In contrast, article 13.2 of UNIDO-TKL gives
extensive powers to the contractor’s representative:

“13.2 The CONTRACTOR (as represented by a
duly authorized person on its behalf) shall be constantly
on Site during working hours, until Provisional Accept-
ance of the Works has been issued and such person shall
devote its (sic) entire time to the superintendence of
this work. Such authorized person shall have appropriate
authority to act for and bind the CONTRACTOR . . .”

48. Article 13.4 provides for representatives of the
purchaser to be vested with similar powers.

49. Various provisions in the forms under study
envisage the appointment of agents with limited powers for
specific puposes:

(@) Representatives appointed by the employer for
inspection of equipment and materials (UNIDO-TKL,
article 14.11);

(b) Representatives of either the purchaser or the
contractor authorized to sign a change order (UNIDO-
TKL, article 15.12);

(c) Representatives of the purchaser appointed to
review the civil works, and to assure themselves that the
work is being conducted with suitable materials and in
the approved manner (UNIDO-TKL, article 25.4);

(d) Engineers to represent the purchaser to examine
and approve procurement procedures,.and to be present
during the detailed design of the plant, and the procure-
ment of equipment and materials (UNIDO-CRC, article
6.10 and 6.13);

(e) Project managers appointed by each party to co-
ordinate and monitor the work (UNIDO-TKL, article
6.2).

VITI. ENGINEER

A. General remarks

50. The complex character of a works contract and its
execution makes the services of technical experts essential.
Such services will be needed at the various stages of the pro-
ject e.g. the design stage, the negotiating stage or the exe-
cution stage. The services needed may be of various kinds
e.g. drawing up of project programmes, evaluation of ten-
ders, supervision of erection and co-ordination of activities..
The forms under study provide for the supply of these ser-
vices by a consulting engineer.

51. Most forms under study provide that the engineer
is to be employed by and is to represent the purchaser.
Where, however, the contractor is under a duty to co-ordi-
nate the supply of equipment and services, the sérvices of

an engineer may be used by the contractor as well. Further-
more, under the FIDIC Conditions, the engineer is given, to .

some extent, the role of a person independent of the con-
tracting parties and with authority to decide on certain

questions which may involve a conflict of interests between

the parties, and affect their rights and obligations.

B. Engineer as purchaser’s representative®

52, Under UNIDO-TKL, the engineer is a represerita-
tive of the purchaser. Thus article 1.17 defines “engineer”
as a person or firm appointed and designated by the pur-
chaser as his representative. The “technical advisor” en-
visaged in UNIDO-CRC has a similar role to the engineer
under UNIDO-TKL. Article 1.17 of UNIDO-CRC provides
that he is authorized to review all work on the purchaser’s
behalf and give instructions and grant approvals which may
be necessary for the purposes of the contract.’

53. The FIDIC Conditions also contain a number of
provisions under which the engineer acts as the purchaser’s
representative. Thus clause 2.1 of FIDIC-EMW states:

“The Engineer shall carry out such duties in issuing

decisions, certificates and orders as are specified in the

- Contract. If the Engineer is required under the terms of

his appointment by the Employer to obtain the specific

approval of the Employer for the execution of any part.

of his duties under the Contract, this shall be set out in
Part II of these Conditions.”

54. Under FIDIC-EMW the engineer may to a limited
extent delegate his functions to a representative (clause 2.2

~and 2.3).

‘C. Engineer’s functions as representative of purchaser

55.  Several articles in UNIDO-TKL determine the
engineer’s - functions and scope of authority. Thus he is
entitled:

(@) To give technical approvals or instructions on
behalf of the purchaser (article 6.3);

() To authorize third parties to check the work of
the contractor under certain conditions (article 13.14);

{¢) To have access to the works and to be provided
with full information concerning the progress and exe-
cution of the work (article 13.6).

56. Some of the functions conferred on the engineer
by FIDIC-EMW are.the following:

(a) Documents and programme
Approval of drawings (clause 5.1)

Inspection of drawings (clause 5.3)

8 For the definition of “engineer” in the forms under study,
see Part Two, IV, Interpretation of Contracts, paras. 79, 81-82.
9 See Part Two, IV, Interpretation of Contracts, para. 79.
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Setting out of the works in relation to original points,
lines and levels of reference (clause 7.2)

Approval of programme (clause 12.1) -
Revision of programme (clause 12.3)

Verification of insurance policies covering loss or damage
to the works (clause 17.1)

(b) Execution of the works

Power to-object to the contractor employing any persons
‘for the execution of the works who, in the opinion of
the engineer, is negligent or incompetent (clause 13.2)!¢
Instructions and orders as to proceeding with the works
(clause.11)

Authorization of deliveries of the plant and equipment
to the site (clause 26.1)

Order to suspend: and to resume works (clause 27.1 and
27.3)

-Grant of an extension of time to complete (clause 30)-

Consent to the removal of contractor’s equipment
(clause 36.1).

(c) Inspection and tests
" Inspection and testing' of material and workmanship
(clause 25.1)1!
Attendance at tests on completion (clause 29)
Inspection of repairs (clause 15.1 (a))

(@ Failure o f performance by contractor

Notify contractor of existence of defects or damage
appearing during the defects liability period (clause 33.3)

Consent to the removal from the site of a defective or
damaged portion of the works or plant (clause 33.6)

57. FIDIC-CEC contains provisions conferring on the
engineer similar functions.

D. Engineer’s decisions as independent person

58. The FIDIC Conditions empower the engineer to
make decisions on certain issues affecting the parties as an
independent person (see paragraph 51, above).

(a) Variation and change in scope of work

59. The engineer may authorize a variation of the
works where such variation does not involve an addition to
or deduction from the contract sum of more than 15%
(clause 34.1).1?

10 See A/CN.9/WG.V/WP.4/Add.1, 111, Erection, para. 92 (Year-
book ... 1981, part two, IV, B, 1).

11 1bid., VIII, Inspection and Tests, para. 10.

12 See Part Two, 11, Variation, paras. 29-30.

(b) Authorization of payment

60. Under clause 34.4, the engineer is entitled to
authorize payment to the contractor for additional work.
Under clause 34.5 he is entitled to fix the sum owed to or
by the contractor where the variation made requires an
additional payment, or a deduction in payment, of more
than 15% of the contract sum.!® Under clause 38.1 and 38.2
he is entitled to decide how the provisional sum (a sum desig-
nated for the execution of work or the supply of goods,
materials or services at the discretion of the engineer) is
to be used. He also issues interim and final certificates of
payment (clause 37.1, 37.3, 37.8 and 37.9).

61. The engineer is further entitled to determine the
arnount to be paid to the contractor for making good dam-
age to the works caused by special risks (clause 47.2). If
the cost of performance to the contractor-is increased or
decreased by a change in laws or regulations in the country

of the manufacture of the plant or the country where the

site is locatéd, such increase or reduction may be added to
or deducted from the contract sum on certification by the
engineer (clause 52.2).

(c) Certification of performance

62. - The engineer bears the resporisibility of evaluating
the performance of the contract, and issuing or withholding
certain certificates relating thereto. Thus he may certify the

existence of adverse physical conditions and artificial

obstructions encountered by the contractor (clause 24), or

that the contractor is defaulting in performance (clause
44.1).

63. FIDIC-CEC contains similar provisions.empowering
the engineer to make decisions on certain issues as an inde-
pendent person.

64. The role of the engineer in adjudicating on actual
disputes between the parties is considered in Part Two,
XXI, Settlememt of Disputes.

E. Engineer’s obligations when making decisions

65.  Under the FIDIC Conditions, whenever the engin-
eer is required to exercise a discretion he is required to
observe certain standards in reaching his decision. Thus
clause 2.4 of FIDIC-EMW provides:

“Whenever by these Conditions the Engineer is
required to exercise his discretion, by the giving of a
decision, opinion, consent or to express satisfaction or
approval, or to determine value or otherwise take action
which may affect the rights and obligations of either the
Employer or the Contractor the Engineer shall exercise
such discretion fairly within the terms of the Contract
and having regard to all the circumstances. If either party
disagrees with the action taken by the Engineer he shall

13 bid., para. 35.
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be at liberty to refer the matter to Arbitration in accor-
dance with these Conditions.”

66. The FIDIC Conditions do not deal with the conse-
quences of a failure by the engineer to perform his duties,
either as the representative of the purchaser, or when acting
as an independent person.

IX. PARTIES’ LIABILITIES IN RESPECT OF THIRD PARTIES

A. General remarks

67. It is common in contracts for the supply and con-
struction of large industrial works for the parties to per-
form many of their contractual obligations through the use
of third parties. Due to the complexity and specialized
nature of large industrial works projects, the parties often
engage sub-contractors to perform much of the work.!?
Moreover, materials, equipment and supplies required - in
the performance of the contract are usually procured from
third-party vendors.

B.  Contractor’s liabilities to purchaser in respect of
performance by third parties

68. Work performed by all third parties engaged by a
contractor, whether caicgorized-as employees sub-contrac-
tors, or vendors, is usually deemed to be performed by the
contractor himself, and the contractor is fully liable to
the purchaser in respect of this work,

69. Conceptually, sub-contracting by the contractor
-constitutes the vicarious performance of the contractor’s
obligations -under the contract. As a general proposition,
therefore, the contractor is liable to the purchaser for work
performed by the sub-contractor, as he would have been
had he performed this work himself.

70. The UNIDQ model contracts confirm this general
principle:

“The CONTRACTOR shall ensure that every sub-
contracting by the CONTRACTOR shall comply with all
terms and conditions of this Contract.” (UNIDO-TKL,
article 9.6, UNIDO-CRC, article 9.5.)

71. . The liabilities imposed by the contract upon the
contractor towards the“purchaser for quality and guaran-
tees as to equipment and materials apply irrespective of
whether the equipment and materials are supplied by the
contractor himself or by vendors engaged on his behalf.15

14 Se¢ Part Two, VI, Sub-contracting.

15 This is also the approach adopted in article 79 of the Sales
Convention (Yearbook 1980, part three,'I, B). These relevant
provisions are quoted in A/CN 9/WG V/WP. 4/Add 5. XIII, Exonera-
tion, paras. 19-21 (Yearbook . .. 1981, part two, IV, B, 1) See also
A/CN 9/WG.V/WP.4/Add.2, VII Qualtty, para. 46 (Yearbook
- 1981, part two, IV, B, 1),

C. Contractor’sindemnities to purchaser for damage to
other persons and their property

72. In addition to holding the contractor liable for the
performance of his employees and sub-contractors, some of
the forms under study require the contractor to indemnify
the purchaser against liability for damage caused in connec-
tion with the execution of the contract by them to others
for which the purchaser must pay compensation.

73. In some forms this indemnity is limited to damage
caused by negligence. Article 22.1 of UNIDO-CRC provides:

“The CONTRACTOR shall indemnify and hold harm-
less the PURCHASER and anyone employed by him
from and against all claims, demands, losses, costs,
damages, actions, suits, expenses (mcludmg legal fees) or
proceedmgs by whomsoever made for personal injuries,
death or third party property damage, brought or
prosecuted in any manner based upon, arising out of,
related to, or occasioned by the negligent act or
omission of the CONTRACTOR or his Sub-Contractors
and their employees in connection with this Contract.

74. FIDIC-EMW also imposes on the contractor lia-
bilities for personal injury or property damage caused in
connection with the execution of the contract by the
negligence of his sub-contractors. The relevant clauses are
as follows:

“The Contractor shall . . . indemnify the Employer
in respect of death qr injury to any person and of all
damages to dny property (other than property forming
part of the Works not yet, taken over) occurring before
all the Works shall have been taken over and against all
actions, suits, claims, demands, costs, charges and ex-
penses arising in connection therewith that shall be
occasioned by the negligence of the Contractor or any
Sub-Contractor or by defective design . . . materials or
workmanship but not otherwise. Provided that the Con-
tractor shall not be liable by virtue of this Sub-Clause in
respect of damage or injury attributable to defects in
any Section or Portion of the Works taken over.” (Clause
15.3)

“If there shall occur any loss of or damage or injury
to any property (other than property forming part of
the Works not yet taken over) or person while the Con-
tractor is on the Site for the purpose of making good a
defect in any Section or Portion of the Works . . . or
for the purpose of carrying out Tests on Comipletion of
any such Section during the Defects Liability Period . . .
the Contractor shall be liable . . . as follows:

13

“(b) In respect of damage or injury to any other
property or to any person and of any actions, claims,
demands, costs, charges and expenses arising in connec-
tion therewith the Contractor shall be liable to the ex-
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tent that such damage or injury was caused by the negli-
gence of the Contractor or a Sub-Contractor while on
the Site as aforesaid or by defective materials or work-
manship used in making good the said defect but not
otherwise . . .” (Clause 15.4.)

“If there shall occur, after the commencement of
the Defects Liability Period in respect of any Section
or Portion of the Works, any loss of or damage or injury
to any property (other than property forming part of
the Works not yet taken over) or person as a result of
a cause occurring prior to the commencement of the
Defects Liability Period the Contractor’s liability . - .
shali be as follows:

£4

“(b) In respect of damage or injury to any property
or to any person and of .ny actions, claims, demands,
costs, charges and expenses arising in connection there-
with the Contractor shall be liable to the extent that
such damage or injury was caused by the negligence of
the Contractor or a Sub-Contractor or by defective
design . . . materials or workmanship but not otherwise.”
(Clause 15.5)

75.  In UNIDO-TKL negligence is not mentioned.
Article 22.1 of that form provides:

“The CONTRACTOR shall indemnify and hold harm-
less the PURCHASER and anyone employed by him
from and against all claims, demands, losses, costs,
damages, actions, suits, expenses (including legal fees) or
proceedings by whomsoever made, brought or prosecu-
ted in any manner based upon, arising out of, related to,
occasioned by or attributable to the activities of the
CONTRACTOR under or in connection with this Con-
tract.

“22.1.1 For the purpose of Article 22.1 above,
‘activities’ includes an act improperly carried out, an
omission to carry out an act and a delay in carrying out
an act.,”

D. Contractor’s responsibility for safety

76. UNIDO-TKL imposes on the contractor respon-
sibility for compliance with safety regulations by third
parties engaged by him, and for the safety of persons
employed by him and by his sub-contractors. Article
4.33 provides:

“Throughout the execution of the Work(s), the
CONTRACTOR shall ensure that he, his employees,
agents and invitees and his Sub-Contractors, their em-
ployees, agents and invitees while upon the Site comply
with all applicable safety laws, rules and regulations. The
conduct and safety of all persons employed by the CON-
TRACTOR and his Sub-Contractors on the PUR-
CHASER’s premises for reasons relating to this Contract,
shall be the sole responsibility of the CONTRACTOR.”

Article 4.24 of UNIDO-CRC contains comparable pro-
visions.

E. Contractor’s responsibility for sub-contracting on
behalf of purchaser

77. Under UNIDO-CRC the contractor procures equip-
ment and materials from third party vendors on behalf of
the purchaser.!® In this situation there exists a contractual
relationship between the vendor and the purchaser, and
the vendor is directly responsible to the purchaser for the

‘quality and performance of the equipment and materials.

The contractor’s responsibility to the purchaser in this regard
is limited to endeavouring to obtain adequate warranties
from the vendor, and assisting the purchaser in obtaining
remedial action from the vendor. Unless there is an error
or defect on his part, the contractor is not liable to the pur-
chaser for non-fulfilment of the obligations of the vendor.
This is confirmed by articles 4.1217 and 28.1. The latter
article provides:

“In inviting bids for the Equipment and Materials,
the CONTRACTOR shall use his best endeavours to en-
sure that adequate warranties for mechanical soundness
and guarantees for performance are given to the PUR-
CHASER by the successful Vendor. The PURCHASER

acknowledges that the Equipment purchased from the

Vendors is not warranted by the CONTRACTOR. How-
ever, the CONTRACTOR shall assist the PURCHASER
in obtaining and enforcing warranties and guarantees to
ensure satisfactory performance of the Equipment sup-
plied by the Vendors, if (sic) when (a) issuing the pur-
chase order(s), (b) during inspection of the Equipment,
(c) on completion and during test running in Vendor’s
shops (if any), (@) at the time of taking delivery of the
Equipment and (e) operating the Plant; provided the
defiency, inadequacy or defects are noticed within the
period of warranty.” ’

78. Similarly, article 29.9 of UNIDO-CRC provides,
with respect to equipment, materials and parts obtained
on behalf of the purchaser:

“If any defect is found during inspection (before
despatch) of Equipment .or Maiterials: of Vendor, or
during erection or pre-commissioning tests at the Site of
the Plant, the CONTRACTOR shall immediately advise
the PURCHASER as to what action should be taken to
have the Vendors replace defective equipment, defective
parts, or inadequate Material in the shortest possible
time. The CONTRACTOR shall assist the PURCHASER
in facilitating any action which may be necessary in
such circumstances. If any defect is found in the Ven-
dor’s equipment, machinery, spare parts or Materials
within the period when the guarantee is valid, the CON-

16 See Part Two, V1, Sub-Contracting, paras. 35-38.
17 Quoted in Part Two, VI, Sub-Contracting, para. 35.
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TRACTOR shall assist the PURCHASER in immediately
undertaking the necessary measures to have the Vendor(s)
replace the defective Equipment, Material, machinery or
spare parts within the shortest possible time, including

- the air freighting of the equipment or parts etc. at Ven-
dor’s cost.”

F.  Purchaser’s indemnities to contractor against liabilities
to others

79.  Under UNIDO-CRC the purchaser must indemnify
the contractor with respect to liabilities arising out of his
and his sub-contractor’s negligence, and that of their
employees. Article 22.2 provides:

“The PURCHASER shall indemnify and hold harm-
less the CONTRACTOR, his employees and agents from
and against all claims, demands, losses, costs, damages,
actions, suits or proceedings arising out of the CON-
TRACTOR’s activities under this Contract for personal
injuries, death (other than to CONTRACTOR’s person-
nel) and property damage (other than to the Plant) arising
out of the PURCHASER’s and his Sub-Contractors’ and
their employees’ negligence.”

[A/CN.9/WG.V/WP.7/Add.3*]
X TECHNICAL ASSISTANCE

A. General remarks

1. The expression “technical assistance” is not a term
of art and is used to cover different types of services ren-
dered in the field of works contracts. In its narrow conno-
tation it involves the training of personnel and mangement.
In a broader context, it covers assistance in not only com-
mercial but also general matters pertaining to the efficient
organization of the works.}

2. Because of the skills and knowledge that are
invariably needed to ensure the proper functioning and main-
tenance of a large industrial plant, provision is often made
for technical assistance. Indeed, such assistance is vital to
the fulfilment of the objectives of works contracts. The de-
gree of technical assistance required depends on the type of
industry and the state of technological services available in
the purchaser’s country.

B. Technical assistance

3. The types of technical assistance to be rendered pur-
suant to the objectives of a works contract vary in detail in
each particular contract. However, there are two aspects of
technical assistance which are commonly found in works
contracts, i.e. training and management.

* 12 February 1982.
1 See A/CN.9/191, para. 79 (Yearbook . . . 1980, part two, V,
B); Trade/GE.1/R.22/Rev.1, paras. 8-9.

1. Training

4. The crucial period to begin training should be be-
fore the start-up of production as the purchaser’s personnel
should be familiar with all the operational and technical
aspects of production. ‘

5. Both UNIDO-TKL and UNIDO-CRC contain only a
general provision on training. The training of the purcha-
ser’s petsonnel by the contractor must be of a standard
which is adequate for operating and maintaining the plant
(UNIDO-TKL, articles 4.30 and 16.4; UNIDO-CRC, articles
4.19 and 16.4). It is the responsibility of the contractor to
prepare a plan for technical training (UNIDO-TKL, annex-
ure XVIII; UNIDO-CRC annexure XVIII) and also arrange
for overseas training of the purchaser’s personnel (UNIDO-
TKL, article 16.3, annexure XVIII; UNIDO-CRC, article
16.3, annexure XVIII). The details of such training, how-
ever, are to be agreed upon at a future date.. Article 16.4
of UNIDO-TKL reads:?*

“The PURCHASER and the CONTRACTOR shall
agree at the. first co-ordination meeting contemplated
under Article 6.8, the time, place and details to be estab-
lished for the training of the PURCHASER’s personnel
and final details for training shall be forwarded to the
PURCHASER within () months following the Effective
Date.”

6. According to the UNIDO model contracts the pur-
chaser is'to provide personnel to be trained, with qualifi-
cations and experience recommended by the contractor
and agreed to by the purchaser (UNIDO-TKL, article
16.5; UNIDO-CRC, article 16.5). Provision is also made
for the specific type and duration of training (UNIDO-TKL,
article 16.2, annexure XVIII; UNIDO-CRC, article 12.3
and 16.2, annexure XVIII)2

2. Management services

7. To fulfil the objectives of the contract, provision
is usually made for management services. The kind and ex-
tent of such services would again depend on the particular
type of contract.

8. UNIDO-TKL provides an example of management
services for a particular type of turnkey works contract.
Two stages of management services are envisaged. In the
first stage the contractor manages the operations of the
plant following the mechanical completion stage. This
management ceases upon the successful completion of the
performance guarantee tests and provisional acceptances
of the works by the purchaser (UNIDO-TKL, article 17.1).

9. At the second stage, i.e. from provisional accept-
ance until final acceptance of the works, the type of

CRC. .
3 The cost of training is dealt with in Part Two, XIII, Price.

2 A similar provision is contained in article 16.4 of UNIDO-
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- management services provided by the contractor is called
“management assistance services” (UNIDO-TKL, article
17.2).

10. In contrast to the first stage, during the second
stage the contractor does not manage the operations him-
self but only assists the purchaser and provides such person-
nel as is necessary. Article 17.3 provides for the number
and type of staff required and stipulates that the number
and - type of the contractor’s personnel to'be maintained
at site for the purposes of management assistance must,
as far as practicable, be selected by the contractor and the
purchaser from the category of personnel who have been
responsible for the dctual start-up and operation of the
plant up to and. including the performance guarantee
tests.

11.  As this is a period (before final acceptance) during
which the plant must reach a certain standard before it
will be' finally accepted, certain obligations are imposed
on the contractor in regard to management assistance.
Article 17.4 UNIDO-TKL provides:

“The CONTRACTOR’s obligations pursuant to the
requirements of Article 17.2 shall be as follows:

“17.4.1 Provide Management Assistance to the
PURCHASER to ensure maintenance of production levels
at optimum capacity, and with maximum efficiency.

“17.4.2 Provide Management Assistance to the
PURCHASER to assure maintenance of the Plant and
the Equipment to enable operations to be kept at design
levels of production, and efficiency ratios.

“17.43 Providle Management Assistance to the
PURCHASER through in-planttrainingof PURCHASER’s
personnel.”

12. Provision is also made for the purchaser to retain
part or all of the personnel covered by article 17.3 (paragraph
10, above) for an extended period on terms and conditions
to be mutually agreed in advance and upon the payment of
additional fees to the contractor (UNIDO-TKL, article
17.6).

13. UNIDO-CRC contains a similar management services
provision. However, it is an optional clause at the instance
of the purchaser, The purchaser is given the option to obtain
management assistance following provisional acceptance
of the plant until final acceptance (UNIDO-CRC, articles
3.1.31 and 17).

3. Other technical assistance

14. = Since technical assistance must be tailored to each
individual contract it is beyond the scope of this study to
consider the particular kinds of technical assistance required

- for each contract.

15. It is important that even after final acceptance the
efficiency of the operations of the plant be maintained and

that any improvements that could subsequently be made
to the plant be implemented.

16. In UNIDO-TKL the purchaser has the option,
after final acceptance, of entering into a separate agreement
with the contractor for the provision of technical advisory
services ‘‘upon mutually agreed terms” - including the
following matters: provision of senior advisory personnel
to conduct half-yearly review of plant and efficiency of its
operations; recommendations as to improvement of plant
operations; and provision of ariswers to technical queries
related to -plant operations (UNIDO-TKL, article 17.7,
17.7.1, 17.7.2, and 17.7.3; UNIDO-CRC, articles 4.28 and
17.3).

17. Questions may arise as to the legal validity of such
an option on the ground of certainty of terms. The option
is to be “upon mutually agreed terms” and this may be too
vague under some legal systems.

18. The technical advisory services agreement is to
become effective immediately following final acceptance
of the plant if the option is exercised (UNIDO-TKL, article
17.7; UNIDO-CRC, article 17.3). The purchaser may exercise
the option not later than one month following provisional
acceptance (UNIDO-TKL, article 17.7). In UNIDO-CRC, the
option must be exercised not later than the expiry of one
month before final acceptance (UNIDO-CRC, article 17.3).

19. The rights and obligations envisaged in such an
agreement for technical advisory services are to be considered
wholly separate and distinct from the liabilities and respon-
sibilities contained in ‘the main contract (UNIDO-TKL,
article 17.7; UNIDO-CRC, article 17.4).

C. Confidential information

20. The nature of a technical assistance contract may
be such that technical information of a confidential nature
may be communicated to the purchaser. Where this is
envisaged, there is usually a clause against the disclosure of
such information to a third party without the written
consent of the contractor not only during the term of the
agreement but also thereafter. Problems connected therewith
are similar to those concerning transfer of technology, which
has been dealt with in Study 1.*

21. There is usually a provision that all inventions and
technical information communicated by the contractor to
the purchaser will remain the property of the contractor and
that the purchaser is to use such inventions and technical
information in accordance with the contract provisions.

XI. MAINTENANCE AND SPARE PARTS
A. Maintenance and repairs

22. The proper maintenance of a plant will ensure its
effective operation and optimum life. Maintenance con-

4 See A/CN.9/WG.V/WP.4/Add.2, VI, Transfer of Technology,
paras. 19-26 (Yearbook ... 1981, part two, IV, B, 1).
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siderations include repairs and an adequate support for.

spare parts. We are here concerned with maintenance
repairs which the contractor undertakes although not in
breach of any of his obligations:

23. Thus clause 49(2) of FIDIC-CEC provides that,
during the period of maintenance or within fourteen days
after its expiration, the contractor can be required to rectify
defects. As these defects do not result from a breach of
obligation by the contractor, clause 49(3) of FIDIC-CEC
provides that the value of the repair work is to be ascertained
and paid for as if it were additional work. Furthermore,
clause 50 of FIDIC-CEC provides that the contractor can
be required to search for the cause of any defect appearing
during the period of maintenance, and if the defect is one
for which the contractor is not liable under the contract,
the cost of search is to be borne by the employer.®

24. The maintenance of a plant after taking over may
be problematical, particularly where there is a scarcity of
skilled personnel and spare parts. Also, if many large items
of equipment are obtained from a number of different
sources, the problem may be further aggravated.

B. Spare parts

1. General remarks

25. The question of spare parts requires careful con-
sideration by parties to a works contract as the operation
of a plant is expected to last over a period of time, and
replacements may be necessary.

26. Not every works contract contains a provision on
spare parts (hereinafter referred to as “spares provision”).
Even where such a provision exists, it would appear that the
types of problems that may arise-have not always been fully
explored or provided for by the parties. In recent years, how-
ever, there seems to be a growingrealizationoftheimportance
of a spares provision. At least three documents published
by UNIDO raise this question.® It is also notworthy that in
a recent publication by FIDIC entitled Notes on Documents
for Electrical and Mechanical Works Contracts (1980),7
which “have been produced during the process of reviewing
the Conditions of Contract (International) for Electrical
and Mechanical Works”® (FIDIC-EMW) it was recommended
that the subject ““‘[s]pecification’ should deal with the
provision of spare parts for the Plant.”®

S See Part Two, X1V, Revision of Price, para. 49.

6 Contract Planning and Organization (United Nations publica-
tion, Sales No. E.74.IL.B.4), pp. 38-40; A Guide to Industrial
Purchasing (United Nations publication, Sales No. E.72.11.B.19),
p. 42; Guidelines for Contracting for Industrial Projects in Developing
Countries (United Nations publication, Sales No. E.75.1LB.3),
pp. 27-28,161-163. ‘

7 Published by the International Federation of Cofsulting
Engineers, The Hague, Netherlands. .

Notes on Documents for Electrical and Mechanical Works
Contracts, note 7 above, Foreword.
9 Ibid., p. 40.

2. ' Some problem areas

27. Some of the problems that may be encountered
in regard to the question of spare parts are:!?

Long delivery periods for spare parts;

Non-availability of spare parts from the contractor during

the anticipated working life of the plant;

Changes in design which might lead to uncertainty of

obtaining identical components at some future date,

after initial purchase of the plant;

Methods of ensuring that the contractor would undertake

to provide spare parts that are compatible with the

equipment originally provided and that the spare parts

will not downgrade the system or equipment performance ;

Assurance of early information to the purchaser regarding

future development of component parts which would

render certain parts of the plant obsolete;

Whether spare parts can or should be obtained from a

third source;

Whether the contractor should object to the purchaser

buying spare parts directly from, say, the manufacturer

instead of through the contractor;

Determination of the cost of spare parts over a period
* of time;

~ Determination of “spares. s¢aling” i.e. what scales of spare

parts should be ordered initially and at a given period;
Possibility that the owner of the proprietary rights might
licence the production and sale of the plant or equipment
to another supplier;

- Position where largé items of plant or equipment are
obtained from a number of different sources;
"“Non-standard” spare parts — the need to procure
production drawings to enable the local manufacturer to
produce such non-standard sparé parts;

Restriction on obtaining spares from others;
‘Allied problem of maintenance and training prdgrammes.

28. Apart from the UNIDO model contracts, none of
the forms under study contains spares provisions. Of the
works contracts in the Secretariat’s collection only a few
were found to contain spares provisions. It may be noted
that the spares provisions under study do not deal with all
the problems stated in paragraph 27. This is not to say that
these problems exist in every contract. However, it is not
clear from the provisions examined whether the parties
have considered the whole gamut of problems that may
arise in their particular contract.

29. The spares provisions under study, however, reveal
a number of areas which appear to merit some attention.

30. It may be desirable to classify various types of
spare parts since special provisions may be made in regard

10 Some. of these problems are mentioned in some UNIDO

publications. See note 6 above.
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to certain types of spares. For example, a contractor may
be asked to guarantee the availability of certain important
spare parts or a special . procedure may be required for the
procurement of certain critical items.

31. Broadly, spares may be divided into those of normal
wear and tear; those of extra wear and tear; those which
have no or little wear but should be kept on stock because
of their vital function; those which are critical and subject
to wear and tear. '

32. Special provision is made in UNIDO-TKL and
UNIDO-CRC for the purchase of spare parts which are
“critical items” (UNIDO-TKL, annexures. VIII and X;
UNIDO-CRC annexures VIII and X). “Critical items” are
defined in article. 1 -of UNIDO-TKL to mean all the equip-
ment specifically designated as such in annexure VIII, which
include synthesis reactor, boilers and turbo-generators:
(see UNIDO-CRC, article 1 and annexure VIII). These items
are so classified because they tend to change technologically
due to process and market developments.

33. Special provision is made in UNIDO-TKL ‘and
UNIDO-CRC for procuring these critical items. These
items are to be purchased only from a list of prequalified
vendors (UNIDO-TKL, annexures VIIIand XIT;UNIDO-CRC,
annexures VIII and XII). Pre-qualified vendors are intended
to be those manufacturers of equipment who are dependable
and have sufficient experience of those items (see paragraphs
47 and 49, below).

34.  The supply of spares may constitute one of the
important sources of income for the contractor who may be
the manufacturer himself. The contraétor may phase the
technology transfer in such a way as to ensure a purchaser’s

dependence on him for spares for as long as possible.

35. It-is not uncommon for a contractor to insist on
a tie-in clause providing that the purchaser shall obtain some
" or all spares from the contractor. To avoid allowing the
contractor to enjoy a monopolistic position in the supply
of spares, it is desirable for the purchaser to ensure. that
provision is made for obtaining some spares from a third
source. Where spares are to be obtained from a third source,
the contractor could obtain them as agent for the purchaser,
i.e. on behalf and 'on the account of the purchaser.

3. Other aspects of spares provisions

36. Brief mention may be made of some of the more
common types of spares provisions found in works con-
tracts.

37. The contractor is generally required to supply a
list of spare parts for the purchaser within a certain period
after the effective date of the contract together with an
estimate of cost. The details to be included depend on the
availability of information and the types of spare parts. The
purpose of obtaining early information regarding spares is
to ensure delivery before, say, the start of commissioning
of the plant.

38. A contractor may be required under a works con-
tract to supply spare parts for a certain period. The cost of
spare parts may be borne by the contractor. This is usually
the case where spare parts are needed until completion of
the guarantee tests. The cost is then included in the contract
price. Annexure X, section 6 of UNIDO-TKL provides
such an example:

“The CONTRACTOR is required .to ensure that the
quantity of spare parts.used by him until he completes
his guarantee tests are replaced by him at hisown cost . . .”

39. Sometimes a works contract may contain a pro-
vision requiring the contractor to guarantee the supply of
spare parts to the purchaser for a certain period.

4. Procurement procedures

40.  Both UNIDO-TKL and UNIDO-CRC contain
substantially similar procedures for the procurement
of certain types of spare parts by the contractor on behalf
of the purchaser. These procedures are designed to enable
the purchaser to obtain from reliable vendors competitive
offers of spare parts in an expeditious manner.

41. In both the UNIDO model contracts the services
of the contractor are required for the procurement of
spare parts. Depending on the types of spare parts, certain

“procedures have to be followed by the contractor.

42. Article 10.1.2 of UNIDO-TKL provides that in the
case of spare parts of a proprietary nature, the contractor
is to obtain from the suppliers directly in the name of, and
for, the purchaser a list of two-years supply of spare parts
as recommended by the supplier, for approval of the
purchaser. Annexure XXVI, section 11 provides:

“Purchase of spare parts for proprietary items of
equipment for which quotations shall be obtained by
the CONTRACTOR at the time of purchase by him of
the equipment shall be in accordance with a separate
protocol between the PURCHASER and the CON-
TRACTOR, (but in all cases where procedures of the
financing agency are required these shall be followed).”

43. In respect of spare parts which are not of a pro-
prietary nature the contractor is.to prepare bid documents
on the basis of the technical specifications prepared by him
and submit the same to the purchaser for approval. On
approval the list. is sent by the contractor on behalf of the
purchaser to the respective vendors which have been
previously agreed to by both the contractor and the pur-
chaser (UNIDO-TKL, article 10.1.3,10.1 4 and 10.1.5).

44. The contractor is to obtain from the vendors a
minimum of three competitive offers (UNIDO-TKL, article
10.1.5). This will assist in obtaining lower cost supplies. The
offers received from the vendors are to be evaluated by the
contractor who is to submit the bid evaluation with appro-
priate recommendations to the purchaser for the relevant
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final selection. The purchaser’s final seleétion of the vendor
will be communicated to the contractor within twenty
days.from the date of the contractor’s submission of the
bid tabulation (UNIDO-TKL, article 10.1 6). The contractor
is to purchase the spare parts or other equipment, after

the selection of the vendors by the purchaser (UNIDO-TKL,
article 10.1.7).

45.  Further details regarding the mode of procurement
relating to bidding are set out in an annexure of UNIDO-
TKL. These include the issue of tender specifications and
bid-tabulations.

46. Some purchasers'! may require a list of “prequali-
fied” vendors. Special procedure is made in an’ annexure
of UNIDO-TKL for the purchase of spare parts from vendors
who are to be “pre-qualified”. The contractor is to issue
pre-qualifying notices for all groups of spare parts (other
than proprietary equipment spare parts) inviting potential
vendors for pre-qualification: The contractor is responsible
for submitting to the purchaser a list of companies pre-
qualified by him for the purchase of different types of spare
parts, indicating reasons for rejection of any vendor. The
purchaser has the right to add to or subtract from such list
of pre-qualified vendors. The contractor has to bear the cost
of satisfying himself on ‘the competence of any bidders
(UNIDO-TKL, annexure XXVI).

47. Spare parts of critical items are to be procured
only from a list of pre-qualified vendors for critical items
to be listed in an annexure of UNIDO-TKL.

48. In UNIDO-CRC, spare parts are to be procured in
accordance with the procedures for the procurement of
equipment and materials generally as set out in article 10
and annexures.!?

49. As in UNIDO-TKL, the purchase of spares which-

are critical items are to be purchased from a list of pre-
qualified vendors for critical equipment to be listed in an
annexure. In addition, annexure XXVI, section 11 of
UNIDO-CRC provides: :

“For purchase of critical items of equipment quota-
tions shall be obtained promptly after the effective date
by the CONTRACTOR and purchase shall be in accord-
ance with a separate protocol between the PURCHASER
and the CONTRACTOR. Separate protocols between the
PURCHASER and the CONTRACTOR may also be made
for specialised proprietary equipment, but in all cases
where procedures of the financing agency are required
these shall be followed.”

XII. STORAGE ONSITE
A. General remarks
50. It is essential for the efficient implementation of
11 See UNIDO-TKL, annexure XXVI, note 1 where it is stated

that some govérnments and agencies require prequalification.
12 See Part Two, VI, Sub-contracting, paras. 35-37.

an industrial works contract that the required materials and
equipment be available at the site when the construction
schedule calls for their incorporation in the works. They
must therefore be procured and delivered to the site in ad-
vance of the time when they are due to be used. At the
site, facilities are needed to store these items and to protect
them against loss and damage.

51.  Some of the issues which arise in connection with
storage on site concern the provision of storage facilities,
the security. and safety of the facilities, the obligations to
arrange for storage of materials and equipment as they are
delivered to the site and responsibility for the stored items.
These issues are dealt with in many works contracts.

B. Responsibility for storage

52. The UNIDO model contracts contain clauses
assigning general responsibility for the storage of equipment
and materials to one of the parties. Under UNIDO-TKL, the.
contractor is “responsible for storage at Site” (article 4.2.1).
UNIDO-CRC on the other hand, states that it is the purchaser
who must “arrange for storage of Equipment and Materials”
(article 5.8).

53.  Both UNIDO model contracts obligate the contrac-
tor to investigate and familiarize himself with circumstances
bearing on- the storage of equipment and/or materials.
UNIDO-TKL contains two alternative texts of article 4.4.
Under Text A the contractor acknowledges that he has fully
satisfied himself as to the general and local conditions

.applicable to the contractor’s work, particularly those

bearing upon the handling and storage of materials.

54. Text B of UNIDO-TKL, atticle 4.4, requires the
contractor to obtain such information as he may consider
necessary to carry out his work under the contract, particu-
larly that bearing on the handling and storage of materials.

55. Article 44 of UNIDO-CRC contains language
similar to that in Text B of UNIDO-TKL, article 4.4, but
refers to the handling and storage of both equipment and
materials.

56. Under both UNIDO model contracts, the overall
responsibilities of the respective parties for storage include
the obligation to provide suitable storage facilities. Article
12.4.1 of UNIDO-TKL states:

“The CONTRACTOR shall be obliged to arrange for
and have ready adequate warehouse facilities at the Site
to receive packages. In the event that permanent facilities
are not ready or available, the CONTRACTOR shall
provide adequate temporary facilities at his cost in good
time at the Site.”

57. However, the purchaser must provide the land on
which these facilities are to be located. Article 5.3 provides:

“The PURCHASER shall secure and make available to
the CONTRACTOR not later than the Effective Date of




Part Two. New international economic order . 355

the Contract: the land indicated on the lay-out and plot
plan for construction of the Works, free of all encum-
brances, including the necessary right of way. The
PURCHASER shall also make available adequate space
for storage depots at or near the Site.”

58. On the other hand, according to the provisions
of UNIDO-CRC, under which the purchaser is teponsible for
storage (see paragraph 52, above) the obligations of the
contractor for the provision of land and storage facilities
are limited. He must merely (through his appointed “site
representative”) “advise the PURCHASER on storage at
Site” (article 4.15). The land and facilities for storage must,
presumably, be provided by the purchaser.

59. Under ECE 188A/574A,; although the contractor
is apparently responsible for storing materials and equipment,
the purchaser must provide the storage facilities. According
to clause 6.1(d) the purchaser must provide the contractor
(free of charge, unless otherwise agreed) with closed or
guarded premises on or near the site as a protection against
_ theft and deterioration of the plant to be erected, of the
tools and equipment required therefor, and of the clothing
of the contractor’s employees.

60. With limited exceptions, FIDIC-EMW does not
deal expressly with issues of storage on site. It does, however,
impose general responsibilities upon the contractor with
respect to fencing, lighting and guarding the works. Clause
14.2 states that:

“Unless otherwise agreed the Contractor shall be res-
ponsible for the proper fencing, lighting, guarding and
watching of all the Works on the Site until taken over. . .”

Under this form, “Works” is defined to include “all Plant
to be provided . .. by the Contractor under the Contract”
(clause 1.1(f)); and “Plant” means “machinery, apparatus,
materials, articles and things of all kinds to be provided
under the Contract other than Contractor’s Equipment”
(clause 1.1(c).'3 Accordingly, the contractor’s obligations
with respect to fencing, lighting, guarding and watching the
works extend to materials and equipment stored on site.

61. Some of the forms under study contain special
provisions dealing with the storage of materials or equip-
ment, the delivery, acceptance or use of which, in the
works, is delayed. FIDIC-EMW applies these provisions to
“delayed Plant”, which is defined as follows:

“For the purposes of this Clause only: ‘delayed Plant’
means either (¢) Plant which by delay or failure on the
part of the Engineer to give such authorisation as is
mentioned in Sub-Clause I of this Clause!* or from any
cause for which the Employer or some other contractor

13 For the definition of “works” and “plant” in the forms under
study, see Part Two, IV, Interpretation of Contracts, paras. 84-94.

14 Sub-clause 1 provides, inter alia, that “Plant or Contractor’s
Equipment shall be delivered to the Site only upon an authorisation
in writing applied for and obtained by the Contractor from the
Engineer.”

employed by him is responsible the Contractor is pre-
vented from delivering to the Site at the time specified
for the delivery thereof or, if no time is specified, at the
time when it is reasonable for it to be delivered having
regard to the date by which the Works ought to be com-
pleted; or (b) Plant which has been delivered to-the Site
but which by delay or failure on the part of the Engineer
or from any cause for which the Contractor is not res-
ponsible the Contractor is for the time being prevented
from erecting . . .” (Clause 26.2)

62. Under certain circumistances, the Contractor must
store, protect and preserve the “delayed Plant”, and provide
insurance coverage for it. First, the contractor must under
clause 26.3 notify the purchaser and the engineer of
readiness for delivery. Thereafter, clause 26.4(a) provides as
follows:

“There shall be included in the Contract Price asum. ..
for storing and taking reasonable measures to protect
and preserve the delayed Plant from and insuring it.(to
the extent that it can be insured) against loss, detériora-
tion and damage however caused from the date of the
said notice or the normal delivery date if this shall be
later until the Contractor shall no longer be prevented

" from delivering the delayed Plant or (as the case may be)-
erectingit...”

63. However, after receipt. of the notice referred to
in clause 26.3 (see paragraph 62, above) the purchaser may
assume responsibility for storing, protecting and preserving
the “delayed plant”. And the purchaser must assume this
responsibility -after receiving fuither notices from the con-
tractor:

“The Employer may at any time after receipt of the
notice referred to in Suk-Clause 3 of this Clause assume
responsibility for storing, protecting and preserving the
delayed Plant. If at any time after the expiration of 12
‘months from the date of the said notice or at any time
after the delayed Plant has been delivered to the Site
the Employer shall not have assumed such responsi-
bility the Contractor may by a further notice in writing
expiring 30 days after receipt thereof by the Employer
require the Employer to assume the responsibility afore-
said and upon the expiration of the last mentioned
notice the Employer shall assume such responsibility
provided always that, if notice to proceed'® shall be given
within 30 days after receipt by the Employer of the last
mentioned notice given by the Contractor, this para-
graph of this Sub-Clause shall not operate.” (Clause 26.5)

64. 1t is clear from further provisions in FIDIC-EMW
that storage and protection-of the “delayed Plant” by the
contractor is obligatory, and not optional. After receiving
notice to proceed, clause 26.6 requires the contractor to

15 “Notice to proceed” means notice in writing from the engineer
to the contractor that delayed plant may forthwith be delivered or
erected (clause 26.2).
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examine the “delayed Plant”, and remedy any deterioration
and defects: '

“After receipt of notice to proceed the Contractor
shall after due notice in writing to the Engineer and if
required by the Engineer, in his presence, examine
the delayed Plant, . . . and make good any deterioration
or defect therein that may have developed or loss there-
of that my have occurred after the normal delivery date
or (if later) the date when the Contractor was by such
delay, failure or other cause as before-mentioned first
prevented from erecting the delayed Plant.”

65. The next provision (clause 26.7) states that the
costs of this examination and repair work is to be included
in the contract price to be paid by. the purchaser to the con-
tractor, unless the loss was caused, inter alia, by a failure
of the contractor to store and preserve the “delayed Plant”:

“There shall be included in the Contract Price a rea-
sonable sum for making the examination referred to in
Sub-Clause 6 of this Clause and in making good any
deterioration, defect or loss as therein mentioned except
insofar as the same was caused by faulty worksmanship
or materials or by the Contractor’s failure to take the
measures referred to in paragraph (2) of -Sub-Clause 4
of this Clause or in Clause 15.1(2) (Care of the Works). . .”

66. Thus, if the contractor fails to take appropriate
measures to store and protect the “delayed Plant”, he must
remedy at his own expense any deterioration or defects
caused to the “delayed Plant” by such failure.

67. Under ECE 188A/574A the contractor must
arrange for the storage of equipment of which the purchaser
fails to accept delivery on the due date, “at the risk and
cost of the Purchaser”. Clause 10.1 provides:

“If the Purchaser fails to accept delivery of the Plant
on due date, he shall nevertheless make any payment
conditional on delivery as if the Plant had been delivered.
The Contractor shall arrange for the storage of the Plant
at the risk and cost of the Purchaser. If required by the
Purchaser, the Contractor shall insure the Plant at the
cost of the Purchaser. Provided that if the delay in accept-
ing delivery is due to one of the circumstances men-
tioned in Clause 25 and the Contractor is in a position
to store it in his premises without prejudice to his busi-
ness, the cost of storing the Plant shall not be borne by
the Purchaser.”

C. Access to storage facilities

68. In the course of implementating the contract,
the contractor will require access to the storage facilities.
The UNIDO model contracts contain provisions specifically
authorizing such access. Article 13.6 of UNIDO-CRC pro-
vides:

“The CONTRACTOR and his authorized personnel
shall have free access to the Site, storage yards, fabrica-

Yearbook of the United Nations Commission on International Trade Law, 1982, Volume XIII

tion shops, facilities for the supply of utilities and
laboratories, which are set up or intended for use for
establishing the Plant.”

69. UNIDO-TKL contains a comparable provision
(article 13.11)

[A/CN.9/WG.V/WP.7/Add.4%]
XIII. PRICE

A. General remarks

1. The determination of the price to be paid by the
purchasér in a works contract is important for both parties.
The purchaser must know at the conclusion of the contract
how much the project will cost him, and the financial
resources he must obtain. The contractor must be able to
estimate his profits. Both parties are interested in mini-
mizing the possibility of later disputes on this issue.

2. The price in a works contract covers not only the
supply of plant and machinery, but also the provision
of different services connected with the works and the
transfer of technology. A considerable period of time may -
elapse between the drawing up of plans and specifications,
and the supply and erection of the plant, and accordingly
there is a risk of price increases of the materials and ser-
vices to be supplied. The quantity of the work to be done
and the.quality of the material to be supplied cannot be
exactly determined at the time of conclusion of the con-

‘tract. ‘Accordingly, determination of the price is 'more diffi-

cult than in simpler types of contracts.

3. Inview of the fact that the price in 2 works contract
will consist of a large sum of money, parties will normally
agree on the price of most items at the conclusion of the
contract. As regards the supply of services, if the price is
not fixed at the time of concluding the contract, it may
under most legal systems be determined later on the basis
of trade usage or price lists approved by public authorities.
Under some legal systems, however, it is essential that as
regards goods to be supplied the price, or a method for de-
termining it, is agreed at the time of concluding the con-
tract. It may be noted, however, that article 55 of the Sales
Convention provides:

“Where a contract has been validly concluded but
does not expressly or implicitly fix or make provision
for determining the price, the parties are considered, in
the absence of any indication to the contrary, to have
impliedly made reference. to the price generally charged

~ at the time of the conclusion of the contract for such
goods sold under comparable circumstances in the trade
concerned.” :

* 22 February 1982.
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4. 1In international trade three methods of pricing a
works contract have been developed:

(@) The price may be a lump-sum. The price thus
stipulated is, in general, to remain constant even though the
cost of performance by the contractor turns out to be
higher than anticipated;

(b) The price may be determined on the basis of sched-
ules or tariffs of cost for work or time units, taken together
with an estimate made of the anticipated extent of work.
The final price to be paid will be definitely known only at
the conclusion of performance;

(c) Parties may agree oh a cost reimbursable price.
In this case the purchaser is to pay all costs incurred by the
contractor in connection with the anticipated work, to-
gether with a fee for the procurement of supplies and ser-
vices effected by third parties, and for co-ordination and
inspection of the work. '

5. While most contracts will reflect preponderantly
one of the above-mentioned approaches to pricing, it is
unlikely that one approach will be adopted for all items
under the contract. For in every contract it will be more.
convenient to price a few items on other bases other than
the main one that is adopted. Techniques may also be
adopted to offset the disadvantages of each method of
pricing, e.g. the uncertainty created by pricing on the basis
of schedules and tariffs may be mitigated by fixing a ceiling
price of the contract.

6. Under most legal systems the principle of “nomi-
nalism” is applied to currency questions, i.e. the price to
be paid is not automatically incréased or decreased in case
the value of the money has changed between the time of
the conclusion of thé contract and the time of payment in

. terms of its exchange rate in relation to other currencies-or
in its purchasing power. In works contracts, there may,
therefore, be clauses aimed at the protection of the parties
against the effects of currency fluctuations, and dealing
with the rate of exchange to be applied. In the forms under
study only the FIDIC Conditions deal with these problems.
Clause 72 of FIDIC-CEC provides in this respect as follows:

“(1) Where the Contract provides for payment in
whole or in part to be made to the Contractor in foreign
currency or currencies, such payment shall not be sub-
ject to variations in the rate or rates of exchange between
such specified foreign currency or currencies and the
currency of the country in which the Works are to
be executed.

“(2) Where the Employer shall have required the
Tender to be expressed in a single currency but with
payment to be made in more than one currency and the
Contractor has stated the proportions or amounts of
other currency or currencies in which he requires pay-
ment to be made, the rate or rates of exchange applic-
able for calculating the payment of such proportions or

amounts shall be those prevailing, as determined by the
Central Bank of the country in which the Works are to
be executed, on the date thirty days prior to the latest
date for the submission of tenders for the Works, as
shall have been notified to the Contractor by the Em-
ployer prior to the submission of tenders or as provided
for in the tender documents.

“(3) Where the Contract provides for payment in
more than one currency, the proportions or amounts to
be paid in foreign currencies in respect of Provisional
Sums items shall be determined in accordance with the
principles set forth in sub-clause (1) and (2) of this
Clause as and when these sums are utilised in whole or
in part in accordance with the provisions of Clause 58
and 59! hereof.”

A similar provison is contained in clause 43 of FIDIC-EMW,

B. Methods of pricing work

1. Lump-sum price

7. A significant factor in determining the most appro-
priate method of fixing the price is the nature of the con-
tract. A lump-sum price is usually provided in projects where
significant changes in the extent and design of the work are
not envisaged. Thus a lump-sum price is likely to be stipula-
ted in a turnkey contract, where the contractor bears the
total responsibility for carrying out and completing a clear-
ly identified project. However, a lump-sum price may be
used in other types of works contracts as well, in particu-
lar in fixing the price of plant and machinery to be supplied.

8. UNIDO-TKL provides for a fixed price for the plant
and machinery and for most of the services connected with
the execution of a works contract. Under article 20.12 of
UNIDO-TKL a fixed price is stipulated for the following
items: - .

(@) The supply of plant, equipment, and materials ex-
site (inclusive of the complete engineering and related ser-
vices);

(b) The granting of the licences and know-how for the
plant;

(¢) The detailed civil engineering design work, and
completion of all civil works, including road, (rail) and tele-
phone connections and related services;

(d) The complete erection of plant and equipment
including the supply of erection materials and hire of erec-
tion equipment and related services;

(¢) Services related to management, operation and
supervision, and

1 See Part Two, VI, Sub-contracting, paras. 18-19. ‘
2 For the reimbursable price element in this model contract,
see para. 21 below.
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() The provision of training facilities for the pur-
chaser’s personnel.

9. UNIDO-CRC provides for a combination of a fixed
and reimbursable price, but the categorization of the items
of the contract are different from that under UNIDO-TKL.
Under article 20.1% of UNIDO-CRC a fixed lump-sum price
is stipulated for the following items:

(@) The granting of the licences and know-how for the
plant;

(b)  The supply of basic and detailed engineering;

(c) The supply of procurement, inspection and ex-
pediting services; and

(d)  The provision of training and training facilities.

10.  Under article 20.1 of UNIDO-STC a fixed lump-
sum price is stipulated for the following items:

(@)  The supply of the equipment (FOB or FOR);
(b) The transport of the equipment (optional only);

(¢) The procurement of spare parts and the purchase
of specialized equipment, such as erection equipment, or
other materials;

(d) The granting "of the licences, know-how and the
supply of basic and detailed engineering for the plant; and

(¢)  The provision of training and training facilities.

11. A footnote to article 20.4 of UNIDO-CRC states
that the price for the supply of the plant, equipment and
materials could be partly in the form of a firm price and
partly in the form of reimbursable price.

12. Clause 7.2 of ECE 188A/574A provides that the
price for the erection may be partly in the form of a lump-
sum and partly in the form of a reimbursable price.

2. Pricing on basis of time incurred and work done

13. If the extent of the work cannot be determined
accurately in advance, a practicable method for pricing is
to record the hours spent on work by the contractor and
his personnel, the quantities of any materials supplied,
and the extent of work done; and to pay the contractor in
accordance with the record.

14. ECE 188A/574A makes provision for pricing on a
daywork basis in respect of the erection of a plant. Clause
7.1 states that when erection is carried out on a time basis
certain items shall be separately charged: the living expen-
ses of the contractor’s employees; the time worked, which
is to be calculated by reference to the number of hours certi-
fied as worked in the time-sheets signed by the purchaser;
and time necessarily spent on preparation for journeys;
journeys themselves; daily travel between lodgings and site;
and waiting when work is prevented by circumstances for
which the contractor is not responsible.

3 Ibid.

15. Under FIDIC-CEC the engineer has the power to
order additional or substituted work to be done. Such work
is to be priced on a time basis. Clause 52.4 provides:

“The Engineer may, if, in his opinion it is necessary
or desirable, order in writing that any additional or sub-
stituted work shall be executed on a daywork basis. The
Contractor shall then ‘be paid for such work under the
conditions set out in the Daywork Schedule included in
the Contract and at the rates and prices affixed thereto
by-him in his Tender.”

16, Pricing on the basis of time spent on the work, and
measurement of the work done, requires agreement on pro-
cedures for the computation of time and the measurement
of work. Thus, clause 52.4 of FIDIC-CEC (see paragraph 15,
above) provides that the contractor must deliver each day
to the engineer’s representative a statement of the names,
occupation and time of all workmen employed, and of the
description and quantity of all materials used, while clause
56 provides a procedure for the measurement of work.

17. It may not be possible to make an exact advance
assessment of the duration of the work required of certain
categories of personnel, and pricing their services on a time
basis may be convenient. Thus, in regard to payment of
expatriate personnel, article 20.7 of UNIDO-CRC provides:

“The PURCHASER will pay to the CONTRACTOR
daily rates in accordance with the schedule of char-
ges . . . for each Day of absence from the (respective)
normal place of work in (country) of the specified ex-
patriate personnel supplied by the CONTRACTOR.”

18. Article 20.8 of UNIDO-CRC deals with overtime
of expatriate personnel and states:

“The daily rates . . . shall be related to a normal
working week of (48) hours,  with, at least, one Day
included as a holiday. In the event of any overtime for
expatriate staff (excluding engineers, and- any other
staff who would not normally be paid overtime in their
home country), or for work on weekly holidays or pub-
lic holidays in (PURCHASER’s country) the expatriate
personnel shall be paid overtime charges at the rates
contained in Annexusre ...

3. Reimbursable price

19. Like pricing on the basis of time incurred and work
done, pricing on a reimbursable basis will be convenient
when the extent of the work cannot be accurately deter-
mined in advance. In addition, the fixing of schedules or
tariffs of cost may be difficult e.g. where a major part of
the work is to be done by sub-contractors, and the rates to
be charged by them are unknown at the time of the con-
clusion of the contract. Again, the contractor may require
the high degree of protection from loss which a reimburs-
able contract affords.
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20. FIDIC-CEC provides that the contract price shall
include the prlce paid by the contractor to nommated sub-
contractors. Clause 59(4) provides:

“For all work executed or goods, materials, or ser-
vices supplied by any nominated Sub-Contractor, there
shall be included in the Contract Price:

“(@) the actual price paid or due to be paid by the
' Contractor, on the direction of the Engineer, and in
accordance with the Sub-Contract; '

“(b) . the sum, if any, entered in the Bill of Quan-
tities for labour supplied by the Contractor in connec-
tion therewith, or if ordered by the Engineer . . .;

“(c) in respect of all other charges and profit, a
sum being a percentage rate of the actual price paid or
due to be paid calculated (at a specified rate) . . .”

FIDIC-EMW contains a comparable provisionin clause 39 4.

21. In article 20.1, UNIDO-TKL expressly stipulates
a reimbursable price for the supply of spare parts, and in
article 10 provides a procedure for their purchase. Under
article 20.6 of UNIDO-CRC, services related to management
and supervision are priced on a reimbursable basis.

22. The uncertainty. as to amount inherent in a reim-
bursable price may be mitigated by the parties agreeing on
.an estimate of cost without any undertaking by the con-
tractor to guarantee the correctness of the estimate.
Article 2.5 of UNIDO-CRC, for example, provides for esti-
mated costs of supplies and services connected with the
project, including know-how and basic engineering, pro-
curement, inspection and expediting, training, site super-
vision, and materials and equipment, and provides that
the parties acknowledge that the estimate shall not consti-
tute a guarantee of project cost. Article 2.6 of UNIDO-CRC
states:

“It is acknowledged that the estimate of the cost of
all Equipment and Materials, FOB/FOR . . . is an esti-
mated amount . . . The CONTRACTOR shall submit to
the PURCHASER within four (4) months of the Effec-
tive Date of the Contract a revised estimate of the FOB/
FOR cost of all Equipment and Materials to be procured
under this Contract. The estimates shall be broken up by

Plants and by sections thereof, to the extent practicable.”

23. Like a contract priced on a time and measurement
basis, a cost reimbursable contract necessitates an extensive
record keeping which may place a special responsibility on
the contractor. Article 23.1 of UNIDO-CRC provides:

“The CONTRACTOR shall keep adequate books of
accounts and time-ogs in accordance with the form and
procedure required by the PURCHASER with regard to
charges incurred and purchases made/payments effected

4 As to the meaning of “nominated sub-contractor”, see Part
Two, VI, Sub-contracting, para. 18.

on behalf of the PURCHASER up to a period of two
yéars following Final Acceptance of the Plant, if:

“23.1.1 any price or part of a price under pro-
visions of Article 20 is based on time charges;

“23.1.2 provision has been made in the Contract
for the CONTRACTOR to make purchases/effect pay-
ments up to a prescribed value on behalf of the PUR-
CHASER.” :

4, Price currency

24. The contract price must be fixed in a currency. In
principle it must be paid in that currency unless otherwise
provided by the parties or the applicable law. The pur-
chasers from a country which does not have a freely conver-
tible currency, in particular, from developing countries or
countries which have imposed currency restrictions, may
have an interest in ensuring that a part of the price should

" be paid in.the currency of their country. In practice such a

contract provision may be stipulated for performance of
work the cost of which the contractor must bear in local
currency. Article 209 of UNIDO-TKL, for example, pro-
vides that payment for management and training, which is
to be on site, shall be made partly in local currency.

XIV. REVISION OF PRICE

A. General remarks

25. Even if the price is fixed and firm, the parties may
agree that it be revised in specific circumstances. Such a
revision may increase or reduce the price.

26. Provisions on price revision are agreed upon by the
parties because of the complex nature of a works contract
and the long-term character of its execution. There are a
number of such provisions in the forms under study. They
provide for revision mainly in the following circumstances:
changes in the extent and scope of the contract, furnishing
of additional supplies and services, and incurring of addi-
tional costs in performance.

27. Under some provisions in the forms under study,
the contractor is entitled in certain circumstances to claim
payment of costs incurred by him. Such provisions of a cost
reimbursable nature can be found even in contracts with a
lump-sum price. It some cases where the purchaser is ob-
liged to pay costs connected with his failure to perform an
obligation, it may, however, not be quite clear whether
such costs are to he considered as damages or an additional
price. The provisions are regarded as relating to price
revision, and are considered in this chapter, where it appears
that the obligation to pay costs is not dependent on absence
of exonerating circumstances or fault on the part of the
purchaser.
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B. Changes in extent and scope of work

28. During performance, the contractor or the pur-
chaser may find that due to certain factors it is impos-

sible to carry out the work exactly as planned. In the forms
under study, it is noted that the following factors may re-
quire a deviation from strict performance in accordance
with the contract and thereby necessitate a proportionate
adjustment of the price.

1. Incorrect data supplied by engineer or by purchaser

29. Clause 6.3 of FIDIC-EMW states that the purchaser
has to pay the contractor for alterations of the work neces-
sitated’ by reason of incorrect drawings or information in
writing supplied by the purchaser or engineer.’

30.  Under clause 17 of FIDIC-CEC incorrect data sup-
plied in writing by the engineer or his representative can
obligate the purchaser to pay costs connected with the
rectification of errors based on such data.b '

2. Uncertainty in contract documents

31. Where the documents forming the contract contain
ambiguities or discrepancies which are resolved through
instructions issued by the engineer, and compliance with
such instructions involves costs for the contractor which he
could not reasonably have foreseen, clause 5(2) of FIDIC-
CEC requires the purchaser to pay the contractor additional
sums.

3. Change in physical conditionis

32. C(lause 12 of FIDIC-CEC provides that additional
costs are to be paid if the contractor encounters on the
site physical conditions (other than climatic conditions) or
artifical obstructions which an experienced contractor
could not reasonably have foreseen. The engineer decides
whether the physical conditions could not reasonably have
been foreseen by an experienced contractor and certifies
the additional cost to be paid by the purchaser. FIDIC-
EMW contains a similar provision in clause 24.

4. Changes in local laws

33. Subsequent changes in administrative legislation
of the country where the works are to be constructed
can substantially affect the scope and cost of works con-
tracts.” Most of the forms under study contain provisions
designed to safeguard the contractor, to a. certain extent,
against unforeseen contingencies of this kind.

34. Thus under clause 70(2) of FIDIC-CEC, if after
the date thirty days prior to the latest date for submission

5 See A/CN.9/WG.V/WP.4/Add.1, 1, Drawings and Descriptive
"Documents, para. 23 (Yearbook . .. 1981, part two, IV, B, 1).

6 See A/CN.9/WG.V/WP.4/Add.2, VII, Quality, para. 55 (Year-
book . .. 1981, part two, IV, B, 1). )

7 See A/CN.9/WG.V/WP.4/Add.7, XVIII, Applicable Law,
paras. 95-100 (Yearbook.. . . 1981, part two, IV, B, 1).

of the tenders there occur in the country where the works
are to be executed changes in local laws which cause
additional or reduced cost to the contractor, such cost is to
be certified by the engineer and paid by or credited to the
purchaser. FIDIC-EMW contains a similar provision in
clause 52.2.8

35. UNIDO-TKL deals with the adverse impact on the
parties’ obligations due to changes in local laws in article
36.2, which provides:

4

‘... In the event that any code, law or regulations
are enacted after the Effective Date of the Contract
(which are proven to the satisfaction of the PURCHA-
SER), to have adverse effect on the CONTRACTOR’s
obligations, scope of work, prices and/or time schedule
under this Contract, the PURCHASER shall either:

“36.2.1 obtain appropriate exemption(s) from the
relevant authorities on the CONTRACTOR’s behalf; or

“36.2.2 negotiate with the CONTRACTOR for
commensurate change(s) in the scope of the work to be
performed under the Contract, together with such
changes in price as properly reflect the actual increased
costs that are anticipated. The increased amount shall be
subject to full audit by the PURCHASER . . .”

36. Article 15.3 of UNIDO-CRC specifies the circum-
stances in which the contractor is entitled to claim addi-
tional payment in the event that observance of local laws
results in additional costs. This article provides:

“The CONTRACTOR shall be entitled to claim

for additional costs . . . when a modification, change or
variation occurs in the event of any one of the following:
‘61 . :

“2. Any additional engineering/re-engineering re-
quired for compliance with applicable laws and in con-
formity with local statutes consequent on changes in
such laws/statutes enacted after the signing of the Con-
tract.

“3.  Any additional engineering/re-engineering re-
quired for compliance with local statutes consequent on
changes in environmental protection standards . . .”

5. Variation of work

37. Revision of the price required by variation of the
work by the parties is dealt with in Part Two, I, Variation.
6. Technological innovations

38. A worKs contract may provide that the contractor
is to carry out the mechanical work in accordance with
additional superior standards which become known to him
after the- conclusion of the contract. In that event one of

8 Ibid., para. 107.
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the questions that arises is which party will pay for the
use of the new superior standards which become known
to the contractor.

39. Under UNIDO-TKL and UNIDO-CRC the con-
tractor is obliged to make available to the purchaser new
improved standards that may. become available. Article
7. 3 provides:

“The CONTRACTOR shall ensure that the Process
Licensors and the CONTRACTOR shall make available
to the PURCHASER . . .

“7.3.1

“7.3.2 On payment, at a reasonable cost, and on
agreed terms, including extension of secrecy agreements,
rights to use proprietary processes developed or acquired
by the CONTRACTOR including patented processes
which could result in significant improvements in the
capacity, reliability and efficiency of the Plant, and
quality of the Products.”

40.  Under UNIDO-TKL and UNIDO-CRC the purcha-
ser and the contractor are, however, obliged under certain
conditions to éxchange at no extra charge information on
any new and improved-operating techniques and preven-
tive maintenance. Article 7.3.1 states:

“The CONTRACTOR shall ensure that the Process
Licensors and the CONTRACTOR shall make available
to the PURCHASER. .,

“7.3.1 Free of charge, developments and improve-
ments in operating techniques, preventive maintenance
and safety measures applicable to the Plant, and other
relevant technical data and information which is made
available free of cost by the Process Licensors to other
licencees within the same period. The PURCHASER will
also make available to the Process Licensor and CON-
TRACTOR, free of charge, any improvements in oper-
ating techniques which the PURCHASER shall have made
in the same period.”

C. Furnishing of additional supplies and services

41. In some cases although there may be no change
in the extent and scope of the work itself, certain factors
may necessitate the furnishing of additional supplies and
services in connection with the work. Under certain con-
ditions the contractor is entitled in such cases to claim pay-
ment of costs connected therewith. In the forms under
study the following categories of cases are found in which
the contractor is entitled to claim additional payment.

1. Protection of Highways and bridges

42. Clause 30(2) of FIDIC-CEC states:

“Should it be found necessary for the Contractor
to move one or more loads of Constructional Plant,
machinery or pre-constructed units . . . over part of a

highway or bridge, the moving whereof is likely to dam-
age any highway or bridge unless special protection or
strengthening is carried out, then the Contractor shall
before moving the load on to such highway or bridge
give notice to the Engineer . . . of . . . his proposals for
protection or strengthening the said highway or bridge.
Unless within fourteen days of the receipt of such
‘notice the Engineer shall by counter-notice direct that
such protection or strengthening is unnecessary, then the
Contractor will carry out such proposals . . . and, unless
there is an item . . . in the Bill of Quantities for pricing
by the Contractor of the necessary works for the protec-
tion or strengthening aforesaid, the costs thereof shall be
paid by the Employer to the Contractor.”

2. Additional tests

43, Under some works contracts the purchaser or a
person authorized by him may check the quality of the
equipment or the plant even during its production and erec-
tion. In such cases clause 36(4) of FIDIC-CEC provides
that the costs connected with quality tests that are not
provided for by the contract are to be paid by the pur-
chaser unless the tests show lack of conformity with the
contract:

“If any test is ordered by the Engineer which is
either

“(@) not so intended® by or provided for, or

“b) (ih the cases above mentioned) is not .so
particularised, or

“(c) though so intended or provided for is ordered
by the Engineer to be carried out by an independent
person at any place other than the Site or the place of
manufacture or fabrication of the materials tested,

“then the cost of such test shall be borne by the Con-
tractor, if the test shows the workmanship or materials
not to be in accordance with the provisions of the Con-
tract or the Engineer’s instructions, but otherwise by the
Employer.”

3. Inspection during erection

44. The engineer or purchaser may find it advisable to
send a representative or technical consultant during the
erection to enter the site to check the contractor’s com-
pliance with his obligations. Such inspection may, however,
entail the provision of additional services by the contrac-
tor. Under UNIDO-TKL the contractor shall be entitled to
additional payment for such services unless the inspection
arose from a non-fulfilment of the contractor’s obligations.
Article 13.15 states:

“If the sending on the Work and/or the Site of a
third party under article 13.14 does not arise from any

9 Under the contract.
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non-fulfilment of the CONTRACTOR’s obligations and,
in addition, could not have been reasonably foreseen or
anticipated by the CONTRACTOR when ‘entering into
this CONTRACT, and, if proven to the reasonablé satis-
faction of the PURCHASER, the CONTRACTOR has
incurred expense in complying with article 13.14 in res-
pect of such third party, the PURCHASER . . . shall pay
to the CONTRACTOR the necessary cost of any ser-
“vices provided by the CONTRACTOR.”

45. Article 13.8.1 of UNIDO-CRC provides:

“If the sending of such a technical consultant under
Article 13.8 above involves delays and/or entails expen-
ses incurred by the CONTRACTOR, the PURCHASER
shall pay to the CONTRACTOR these expenses and the
contractual time schedule shall be adjusted accordingly.”

4. Samples

46. Clause 36(2) of FIDIC-CEC states that all samples
shall be supplied by the contractor at his own cost if the
supply thereof is clearly intended by or provided for in
the contract, but if not, then at the cost of the purchaser.

S. Uncovering works and making openings

47. Clause 38(2) of FIDIC-CEC deals with the un-
covering of the civil engineering work. If this work is
uncovered at the request of the engineer, costs connected
therewith must be borne by the purchaser provided that
the covering up was done with the approval of the engineer
and 1'E)he parts covered up are found to be properly execu-
ted.

6. Repairs during maintenance period

48. With regard to the execution of repairs to the work
during the maintenance period, clause 49(3) of FIDIC-CEC
stipulates that the purchaser is obliged to pay for repairs
which do not result from a breach of obligation by the con-
tractor,!!

7. Detection of defects

49, Clause 50 of FIDIC-CEC states:

“The Contractor shall, if required by the Engineer . . .
search . . , for the cause of any defect . . . appearing dur-
ing the progress of the Works or in the Period of Main-
tenance. Unless such defect . . . shall be one for which
the Contractor is liable inder the Contract, the cost of
the work carried out by the Contractor in searching . . .
shall be borne by the Employer.”

. 10 See A/CN.9/WG.V/WP.4/Add.3, VIII, Inspection and Tests,
para. 47 (Yearbook . .. 1981, part two, IV, B, 1).

11 See A/CN.9/WG.V/WP.4/Add.6, XVI, Rectification of Defects,
para. 97 (Yearbook . .. 1981, part two, IV, B, 1).

8. Services or facilities to other contractors employed by
purchaser, or to workmen of purchaser

50. Where the contractor, on the request of the engin-
eer, provides any facilities, services or plant to other con-
tractors employed by the purchaser or to workmen em-
ployed by the purchaser, under clause 31 of FIDIC-CEC the
purchaser must pay the contractor a reasonable sum for the
provision of such facilities, services or plant.

9. Exploratory excavatiotis

51.  Clause 18 of FIDIC-CEC provides:

“If, at any time during the execution of the Works,
the Engineer shall require the Contractor . . . to carry
out exploratory excavations, such requirement . . .
shall be deemed to be an addition . . . unless a pro-
visional sum in respect of such anticipated work shall
have been included in the Bill of Quantities.”

D. Additional costs

. 52. Even if the contractor is not called upon to pro-
vide additional supplies and services there are certain fac- -
tors such as delay or disruption of the contractor’s arrange-
ments or methods of work which may cause additional ex-
penses to him in performing the contract. Some provisions
of the forms analysed deal with the increase of price in
such cases.

1. Prolongation or suspension of work

53. The ECE General Conditions contain express pro-
vision for revising the contract price in cases where the erec-
tion is delayed for a cause for which the purchaser or
engineer is résponsible. Clause 7.2 of ECE 188A/574A
provides:

“When erection is carried out for a lump sum, the
quoted price includes all the items above mentioned.
Provided that if the erection is prolonged for any cause
for which the Purchaser or any of his contractors other
than the Contractor is responsible and if as a result
the work of the Contractor’s employees is suspended
or added to, a charge will be made for any idle time,
any extra work, any extra living expenses of the Con-
tractor’s employees and the cost of any extra journey.”

54. The purchaser or engineer is sometimes entitled to
suspend the performance of the work when, in his opinion,
it is necessary to do so, even in the absence of breach of
contract by the contractor. In such cases the contractor is
entitled to payment of additional costs caused by the
suspension. Article 32.4 of UNIDO-CRC provides that the
contractor, upon the expiration of the period of suspension,
shall be reimbursed for his reasonably justified additional
costs evidenced by necessary documentation. Clause 40(1)
of FIDIC-CEC stipulates that the contractor is entitled to
payment of extra cost connected with the suspension of the
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work ordered by the engineer, unless the suspension is
necessary by reason of some default onthe part of the
contractor, or due to climatic conditions on the site or
necessary for the proper execution or the safety of the
works, insofar as such necessity does not arise from any act
or default by the engineer or the purchaser or from any of
the excepted risks.!?

2. Circumstances beyond control

55. According to the UNIDO model contracts the con-
tractor is entitled, inter alia, to compensation for additional
costs arising out of specified occurrences (e.g. vandalism)
beyond his control which damage or delay the work required
to be undertaken under the contract. (UNIDO-TKL, article
19.1, Text B, and UNIDO-CRC, article 19.1, Text B,)

56. Under clause 65(4) of FIDIC-CEC, the contractor
is entitled to any increased cost of execution of the work
resulting from special risks. Special risks are defined in
clause 65(5) to include rebellion, revolution, insurrection,
civil war, and- commotion or disorder not solely restricted
to the employees of the contractor or sub-contractor.

3. Delay in giving possession of site

57. If the contractor incurs costs from failure on 'the
part ‘of the purchaser to. give possession of the site in
accordance with the coniruct, the engineer is, under clause
42(1) of FIDIC-CEC, to certify the sum to be paid by the
purchaser to the contractor to cover the costs incurred.

4. Delay in issuing drawings or orders

58. Under clause 6(4) of FIDIC-CEC the contractor is
entitled to be paid the reasonable amount of costs incurred
due to any failure of the engineer to issue within a reasonable
time any drawing or order requested by the contractor in
accordance with the contract terms.

5. Failure to issue interim certificates or make payment

59. Clause 41.2 of FIDIC-EMW provides:

“If the Engineer fails to issue an interim certificate ...
or if the Employer fails to make any payment : . . the
Contractor shall be entitled to stop the Works after
giving 14 days’ notice in writing to the Employer and the
Engineer of his intention so to do, until the said certifi-
cate be issued or payment be made as the case may be,
in which case the expenses of the Contractor occasioned
by the stoppage and the subsequent resumption of work
“shall be included in the Contract Price.”

6. Delayed deliyery caused by engineer or purchaser

~60. Under clause 26.1 of FIDIC-EMW a written authori-
zation by the engineer is required before the plant or the

12 See A/CN.9/WG.V/WP.4/Add.6, X VI, Rectification of Defects,
para. 83 (Yearbook ... 1981, part two, IV, B, 1).

contractor’s equipment can be delivered to the site. If the
engineer fails to give such authorization in time for reasons
for which he or some other contractor employed by him is
responsible and the contractor is prevented from delivering
in accordance with the contract terms, the contract price
is to include certain resulting costs incurred by the contractor
(clauses 26.2, 26.3 and 26.4). :

7. Purchaser elects to use higher cost materials

61. In a works contract, the purchaser, particularly
in a developing country, may have a right to decide that
materials and equipment of a local origin shall be used when
available. A problem can arise in the event of an increase
in the cost of local materials subsequent to the conclusion
of the contract. In a cost reimbursable contract the con-
tractor would be reimbursed the cost of the higher priced
local materials. In respect of alump-sum contract, a question
that arises is which party will bear the additional cost of
local materials. Article 12.6.2 of UNIDO-TKL provides:

¢, .. The PURCHASER shall have the right to decide
whether materials of local (indigenous) origin shall be
used when available provided that they are in conformity
with the specification . . . and in conformity with the
time schedules. In the event that the use of local materials
result in higher delivery costs at Site (even though im-
ported materials are freely available), the CONTRACTOR
shall so advise the PURCHASER together with an estimate
of the increased costs. The PURCHASER at his discretion
may decide to use the higher-costlocal materials, in which
event an adjustment of price shall be made asnecessary.”

E. Currency fluctuations

62. The parties may agree on a currency fluctuation
clause (a monetary clause or a purchasing vaiue maintenance
clause) to be included in the contract.!® In the forms under
study only the FIDIC Conditions deal with this problem.
Clause 70(1) of FIDIC-CEC contains a provision which
may be considered as an index clause. Under this provision
adjustment of the price 4 to be made in respect of the rise
or fall in some costs of the exection of the works. Clause 70
of Part II of FIDIC-CEC, to which clause 70(1) refers,
provides:

“This clause should cover such matters as: Adjustment
of Contract Price, in both local and foreign currency
expenditure, by reason of alteration in rates of wages
and allowances payable to labour and local staff, changes
in cost of materials for permanent or temporary works,
or in consumable stores, fuel and power, variation
in freight and insurance-rates, Customs or other import
duties, the operation of any law, statute, etc; price
adjustment formular to be used, if any.”

A similar provision is contained in clause 52.1 of FIDIC-
EMW.

13 See Part Two, XIII, Price, para. 6.
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XV. PAYMENT CONDITIONS

A. General remarks

63. Payment conditions express, in time sequence,
the relationship of the obligations to be performed by the
parties, i.e. the supply and construction of the works by
the contractor and payment of the price by the purchaser.
Thus payment of the price may precede performance by
the contractor (advance payment) or may be made during
performance, or may be made immediately after or within
a certain period of time after the completion of the works
or after the expiration of the guarantee period. Payment
conditions will also usually stipulate the modalities of pay-
ment (e.g. the documents against which payment is to be
effected). Each party understandably prefers payment con-
ditions which require his performance after performance by
the other party; in addition to financial advantages the risk
connected with failure to perform the contract by the other
party is reduced in such cases as the party required to perform
subsequently may suspend his perfomance if the other
party fails to perform. Some legal systems even permit a
party to suspend performance or to avoid the contract in
cases of anticipatory breach of contract. Article 71 of the
Sales Convention* in this connection provides:

“(1) A party may suspend the performance of his
obligations if, after the conclusion of the contract, it
becomes apparent that the other party will not perform
a substantial part of his obligations as a result of:

“(@) a serious deficiency in his ability to perform
or in his creditworthiness; or

“(b) his conduct in preparing to perform or in per-
forming the contract.

“(2) 1If the seller has already dispatched the goods
before the grounds described in the preceding paragraph
become evident, he may prevent the handing over of
the goods to the buyer even though the buyer holds a
document which entitles him to obtain them. The present
paragraph relates only to the rights in the goods as
between the buyer and the seller.

“(3) A party suspending performance, whether
before or after dispatch of the goods, must immediately
give notice of the suspension to the other party and must
continue with performance if the other party provides
adequate assurance of his performance.”

64. If there are no payment conditions in a contract,
the applicable law determines when the price is to be paid.
Article 58 of the Sales Convention* in this connection pro-
vides: ‘

“(1) If the buyer is not bound to pay the price at
any other specific time, he must pay it when the seller
places either the 'goods or documents controlling their

* Yearbook . . . 1980, part three, I, B.

disposition at the buyer’s disposal in accordance with
the contract and this Convention. The seller may make

such payment a condition for handing over the goods or
documents,

“(2) If the contract involves carriage of the goods,

the seller may dispatch the goods on terms whereby the '

goods, or documents controlling their disposition, will
not be handed over to the buyer except against payment
of the price.

“(3) The buyer is not bound to pay the price until
he has had an opportunity to examine the goods, unless
the procedures for delivery or payment agreed upon by the
parties are inconsistent with his having such an oppor-
tunity.”

65. Payment conditions in works contracts are usually
drafted with great care, and in most cases the types of
payment terms mentioned above are combined. Whether
and to what extent advance and credit payment conditions
are required will depend upon the kind of commiercial
operation, the nature of the work and the amount of the
price.

66. As noted in Part Two, XIII, Price, a single price
may not have been fixed: for the total performance to be
made under the contract; the price may be divided into
several parts and each part allocated against a different
item of perfomance (such as supply of equipment, granting
of licence and know-how, erection of the equipment, train-
ing, management). The payment conditions may be different
in respect of each of these items.

67. In some works contracts the price is not fixed as
a'lump-sum at thé time of the conclusion of the contract
but is determined at a later stage on the basis of the extent
of the work executed and costs connected therewith.!*
The payment conditions must be adapted to the method
of pricing used in the contract.

68. The place of payment is another aspect of pay-
ment conditions which has important implications for the
parties’ legal positions and it may also be important in the
event of currency restrictions. FIDIC-EMW deals with
currency restrictions i clause 42 which provides:

“If, after the date thirty days prior to the latest date

for submission of tenders for the Works, the Government

or authorised agency of the Government of a country
from which any payments under the Contract are to be
made imposes currency restrictions and/or transfer of

currency restrictions in relation to the currency or-

currencies in which the Contractor is to be paid, the
Employer shail reimburse any loss or damage to the
Contractor arising therefrom, without prejudice to the
right of the Contractor to exercise any other rights or
remedies to which he is entitled in such event.”

14 See Part Two, XIII, Price, para. 4.
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A similar provision is contained in -clause 71 of FIDIC-
CEC.

. B. Timeof paymen‘t
1. Advance payment

69. Provisions for advance payment are usually inserted
in a works contract to cover the contractor’s working capital
and other expenses in the initial stages of the project, and
to provide some protection in the event of premature
.termination of the contract by the purchaser.

70. FIDIC-EMW contains a provision on advance
payment before or during manufacture of the plant at the
contractor’s works. Clause 37.6 states:

“If the Contract provides for progress payments or
other payments in advance, before or during manufac-
ture . . . details shall be given in Part . ..and any amounts
becoming due to the Contractor in respect thereof shall
be included in interim certificates. The making of pay-
ments pursuant to this Sub-Clause shall be subject to
the Contractor procuring financial assurance by means
of the bond or guarantee of an insurance company or
bank or other securities approved by the Employer, the
details and terms of which shall be stated in Part .. .”

71. The UNIDO model contracts stipulate for advance
payment in respect of various items of the work. Under
UNIDO-TKL advance payment is stipulated in respect
of the following items:

(@) For the granting of licences and know-how, in the
-amount of 25% of the contract price'> (article 20.10);

(b) For the supply of plant, equipment, materials ex-
site (inclusive of the complete engineering and related
services), in the amount of 10% (article 20.11). Another
10% is to be paid under certain conditions at the end of
six months from the effective date of the contract;

(¢) For the detailed civil engineering design work,
and completion of all civil works and other services connec-
ted therewith, in the amount of 10% (article 20.12); and

(d) - For complete erection of the plant and equipment
including the supply of erection materials and hire of erec-
tion equipment and related services, in the amount of 10%
(article 20.13).

72. UNIDO-CRC provides for the following amounts
of advance payment in respect of various items of the work:

(@) The granting of the licences and know-how for the
plant, in the amount of 25% (article 20.10.1);

(b) The supply of basic and detailed engineering and
the supply of procurement, inspection and expediting
services, in the amount of 15% (article 20.11.1); and

15 The percentage is of the contract price for the‘items in ques-
tion.

(¢) The provision of training and training facilities, in
the amount of 15%, upon agreement of the programme
of training (article 20.13).

73. UNIDO-STC contains the following provisions
for advance payment:

(@) The granting of licences, know-how and the
supply of basic and detailed engineering for the plant, in
the amount of 50% (article 20.13.1); and

(b) The supply of equipment, in the amount of 15%
(article 20.14.1).

74. Article 20.17 of UNIDO-TKL provides that ad-
vance payment in respect of the items mentionedinparagraph
71 above, shall be made upon the provision of the perform-
ance bond or bank guarantee by the contractor as provided
for in the contract. Article 20.14 of UNIDO-CRC contains
an identical provision.

2. Payment during execution of work

75. Works contracts normally provide for payments
to be made during the course of the work at specified
stages of the work. Such payments may be based on the
value of the work done and equipment supplied at the date

~of payment, or they may be fixed periodical payments

representing a percentage of the price,

76. FIDIC-EMW provides.for payment against certifi-
cates issued by the engineer. Clause 40 provides that the
purchaser shall, during the progtess of the work, pay to the
contractor within one month from the issue of each interim
certificate a sum equal to 50 per cent of the amount certified.
therein. Under clause 60(1) of FIDIC-CEC payments are
to be made, unless otherwise provided, at monthly intervals.

77. The UNIDO model contracts contain detailed pro-
visions setting forth the events.in which payment is to be
due and the amounts of such payments. UNIDO-TKL
contains the following provisions for payments during the
execution of the work:

(a) For the granting of licences and know-how, in the
amount of 50% of the price on receipt by the purchaser of
all the documents concerning know-how and basic engin-
eering (article 20.10);

(b) For the supply of plant, equipment, materials ex-
site (inclusive of the complete engineering and related
services), 60% of the price to be paid pro rata on shipments
of the equipment and materials (article 20.11);

(¢) For the detailed civil enineering design work, and
completion of all civil works and other services connected
therewith, 10% of the price to be paid on completion of

the design work for the main buildings and structures of the -

plant, and 65% of the. price to be paid as progressive pay-
ments in monthly instalments against actual progress of
work on site as reported and-approved by the engineer
(article 20.12);
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(d) For complete erection of the plant and equipment
including the supply of erection materials and hire of erec-
tion equipment and related services, 15% of the price to
be paid on the arrival of an agreed quantity of the con-
‘tractor’s erection equipment at the site. An additional
50% of the price is to be paid progressively in monthly
instalments against actual progress of erection work on
site as reported in the contractor’s monthly progress report
and certified by the engineer (article 20.13);"

(e) For services related to management operations and
supetvision, 25% of the price to be paid on the mechanical
completion of the plant, 25% on the first input of feedstock
and 25% on commercial productlon of specxﬁcatmn grade
urea (article 20.14);

(f) For providing training and training facilities for
the purchaser’s personnel, 15% of the price to be paid upon
agreement of the programme of training and 60% during
the training stipulated in the contract. It is further provided
that 25% is to be paid on completion of the overseas train-
ing of the purchaser’s personnel as provided for in the
contract (article 20.15); and

(g) For procurement and supply of spare parts, and
services related thereto, 15% of the price to be paid on
approval by the purchaser of the list of spare parts, and 75%
pro rata on shipment of the spare parts (article 20.16).

78. UNIDO-CRC also -specifies when paym'ent‘s‘ are to
be made during the execution of the work. UNIDO-CRC
provides as follows:

(a) For the granting of the licences and know-how, in
the amount of 50% of the price on recéipt by the purchaser
of all the documents concerning know-how and basic
engineering (article 20.10);

(b) For the supply of basic and detailed engineering
and the supply of procurement, inspection and expediting
services, the payment is to be made as follows:

(i) Upon the completion of the meetings stipulated
in the contract and upon the issue of purchase
orders for all critical items, 10% of the price;

(ii) On the issue of bid specifications for all process
equipment (excluding certain items), 15% of the

~ price;

(iii) On the issue of purchase orders-for all process
equipment, 10% of the price; -

(iv) On the issue of purchase orders for 95% (by value)
of the equipment, 10% of the price;

(v) On the issue of inspection certificates for 50% (by
value) of the equipment, 5% of the,price;

(vi) On the shipment FOB of 50% (by value) of the
equipment, 5% of the price;

(vii) On the issue. of inspection certificates for 95%

(by value) of the equipment, 5% of the price;
and;

(viii) On the shipment FOB of 95% (by value) of the
equipment, 5% of the price (article 20.11);

(¢) For the provision of training and training facilities,
15% of the price to be paid upon agreement of the programme
of training, 65% pro rata during the training as stipulated
in the contract and 25% on completion of the overseas
training of the purchaser’s personnel (article 20.13).

79. UNIDO-STC contains the following provisions
for payment during execution of the work:

(@) For granting of licences, know-how and the supply
of basic and detailed engineering for the plant, 25% of the
price to be paid on receipt of all the documents (article
20.13);

(b) For the supply of the equipment together with
other goods, 75% of the price to be paid on pro rata ship-
ment of goods FOB (port) or FOR (rail) as the case may be,
subject to the deduction of liquidated damages for late
deliveries (article 20.14);

(¢) For the procurement of spare parts, 90% of the
CIF price to be paid pro rata shipment to site (article
20.16); and

(d) For the provision of training and training facilities
the price to be paid on completion of the overseas training
of the purchaser’s personnel (article 20.17).

3. Payment after completion of works

80. Payment after completion is usually dependént on
the issue of a certificate of proper performance. Under
UNIDO-TKL the following provisions are made for payment
after completion of the work:

(@) For the granting of licences and know-how, 25%
of the price is to be paid on completion of the performance
guarantee tests of the plant and issuance of the provisional
acceptance certificate By the purchaser (article 20.10.3);

(b) For the supply of plant, equipment, materials ex-
site (inclusive of the complete engineering and related
services), 10% of the price,is to be paid on completion of the
performance guarantee test of the plant and issuance of
the provisional acceptance certificate by the purchaser, and
10% on the issuance of the final acceptance certificate by
the purchaser (article 20.11);

(c) For the detailed civil engineering design work, and
completion of all civil works and other services connected
therewith, 15% -of the price is to be paid on completion
of the performance-guarantee tests of the plant and issuance

of the provisional acceptance certificate by the purchaser
(article 20.11);

(d) For complete erection of the ‘plant and equipment
including the supply of erection materials and hire of
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erection equipment and related services, 15% of the price
is to be paid on mechanical completion of the plant and
issuance of a mechanical comipletion certificate, and 10% of
the price on completion of the performance guarantee tests
of the plant and issuance of the provisional acceptance
certificate by the purchaser;

(e) For services related to management operations and
supervision, 25% of the price is to be paid on completion
of the performance guarantee tests of the plant and issuance
of the provisional acceptance certificate by the purchaser
(article 20.14.14);and

(/) For procurement and supply of spare parts and
services related thereto, 10% of the price is to be paid on
the successful completion of the performance guarantee
tests of the plant and issuance of a provisional acceptance
certificate by the purchaser after deducting the value of
the spare parts consumed by the plant before the guarantee
tests have been completed, unless such spare parts have
been fully replaced by the contractor (article 20.16.3).

81. UNIDO-CRC contains the following provisions
for payment after completion of the work:

(@) For the granting of the licences and know-how,
25% of the price is to be paid on completion of the perform-
ance guarantee tests of the plant, and issuance of aprovisional
acceptance certificate by the purchaser (article 20.10.3);
and

(b) For the supply of basic and detailed engineering
and the supply of procurement, inspection and expediting
services, 7% of the price is to be paid on the mechanical
completion of the plant, 10% on the issue of the provisional
acceptance certificate of the plant, and 3% on the final
acceptance of the plant (article 20.11).

82. UNIDO-STC also contains similar provisions on
payment after the completion of the work in article 20.13.3,
20.14.3 and 20.16.2.

83. FIDIC-EMW contains provisions for the payment
of a large part of the contract price on the taking over of
the work. Clause 40 states that unless otherwise agreed the
purchaser shall pay to the contractor 95 per cent of the
contract sum adjusted within one month from the date
certified in the taking over certificate.

4. Bonus payment

84. Sometimes it is in the interest of both parties to
advance the completion of the work. As an inducement
to the contractor to speed up the work, a bonus payment
may be made for saved time. Article 20.29 of UNIDO-TKL
and article 20.26 of UNIDO-CRC provide for such bonus
payments.

5. Payment after expiration of guarantee period

85. Works contracts usually provide for payment of a
percentage of the price after the expiration of the guarantee

‘period. The purpose is to guarantee rectification of defects
which may appear during the guarantee period.

86. Article 40 (c¢) of FIDIC-EMW provides for the
payment of the balance of the price within one month after
the issue of the final certificate.

87. Clause 60 of Part II of FIDIC-CEC provides as
follows:

“Not later than . . . months after the issue of the
Maintenance Certificate the Contractor shall submit to
the Engineer a statement of final account. . . showing. . .
the value of the work done in accordance with the
contract together with all further sums which the Con-
tractor considers to be due to him under the Contract.
Within . . . months after receipt to this final account . . .
the Engineer shall issue a final certificate stating

“(a) the amount which in his opinion is finall};
due under the Contract . ..

“(b) the balance, if any, due from the Employer
to the Contractor or from the Contractor to the Employer
as the.case may be. Such balance shall . . . be paid to
or by the Contractor as the case may require within
twenty-eight days of the Certificate.”

C. Payment documents

88. Payment conditions normally also stipulate what
documents are required in connection with payments.
Most payments are to be effected on the basis of an invoice,
which is required usually by banks in connection with
payment arrangements. There are often provisions in works
contracts requiring approval or certification of the invoice
by the purchaser’s site representative or by the engineer
as a precondition to payment. In addition to the invoice
other documents may be required by works contracts in
connection with payment procedure, such as certificates of
performance, bills of lacing, certificates of origin, inspection
certificates, packing lists. .

89. The UNIDO model contracts contain detailed pro-
visions stating the documents that are required for payment.
Article 20.26 of UNIDO-TKL provides that any payment
due under the contracf not being secured by a letter of
credit shall be made to the contractor within 8 weeks of
receipt by the purchaser of invoices duly certified by the
purchaser’s site représentative. For instalment payments
for the detailed civil engineering design work and other
civil work, article 20.19.5 of UNIDO-TKL requires a
monthly invoice from the coptractor indicating the per-
centages of civil work completed. Article 20.20.2 of UNIDO-
CRC provides that payments for daily rates and overtime
of the contractor’s expatriate personnel shall be effected
upon presentation to the purchaser of monthly invoices
supported by time-logs of each of the contractor’s expatriate

’

personnel, duly countersigned by the purchaser’s represen- .

tative at the site. Under 20.19.7 of UNIDO-TKL an invoice
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for payment for the erection of plant and equipment must
indicate that the percentage of progress in the erection of
equipment as indicated in the monthly. progress reports has
not been previously compensated and the invoice must be
. duly certified by the purchaser.or his representative.

90. Under FIDIC-EMW payments are effected after
the issue of interim certificates by the engineer (clause 40).
Applications for interim certificates may be made by the
contractor in respect of each shipment of plant and from
time to time as work on the site progresses. Each such
application in respect of shipment shall identify the plant
shipped, state the amount claimed and must be accom-
panied by such evidence of shipment and of payment of
freight and insurance and such other documents as the
engineer may reasonably require. Application for interim
certificates other than in respect of shipment must set
forth in detail particulars of the work executed on site
and the plant delivered to the site (clause 37.2).

D. Letters of credit

91. Some payments are secured and payable on the
basis of letters of credit. UNIDO-TKL required the pur-
chaser to establish a letter of credit for the purpose of
making all payments required during the execution of the
work.. Article 20.18 provides as follows:

“For the purpose of making payments . . . other than
~the advance payments . . . and final payments . . . the
PURCHASER shall establish in favour of the contractor
at a specified Bank in (the CONTRACTOR ’s country or as
agreed otherwise) an irrevocable transferable and divisible
Letter of Credit providing for payments, in accordance
with the scope and schedule laid down . . . in conjunction
with the documents-supply specified . . .”

Article 20.15 of UNIDO-CRC contains similar provisions
with regard to the form of the letter of credit.

92. For payment of costs connected with the provision
of expatriate personnel for management assistance and
supervisory services, article 20.20.1 of UNIDO-CRC provides
that the purchaser shall establish with a specified bank
irrevocable letters of credit in favour of the contractor for an
amount to be mutually negotiated between the parties.
These letters of credit are to be established one month
before the commencement of services by the contractor.
UNIDO-STC contains a similar provision in article 20.26.

XVI. PERFORMANCE GUARANTEES

A. General remarks

93. A purchaser planning a large-scale industrial pro-
ject will want to be assured that the project will be com-
pleted in accordance with the specifications and within the
time period to be set forth in the contract. Accordingly,

the purchaser will seek a contractor who possesses the
financial as well as the technical and operational resources
needed to complete the work. Often, however, a purchaser

will not have sufficiently thorough information concerning

a prospective contractor’s finances, the extent of his other
work commitments (which could interfere with his perform-
ance or completion of the project), his prior performance
record, or other factors bearing on the contractor’s ability
to see the project through to completion. Performance
guarantees’® are therefore often required in works con-
tracts as a means of ensuring that funds will be available
to complete the work if the contractor fails to do so. In
essence, a performance guarantee is an undertaking given
to the purchaser, at the request of the contractor, by a
third party — the guarantor — in which the guarantor
undertakes to make payment to the purchaser, or arrange
for performance of the contract.!” '

B. Necessity for performance guarantees

94. Not all works contracts require a performance
guarantee. In some cases the purchaser may have full con-
fidence in the contractor and the likelihood that he will

complete the work in dccordance with the terms of the

contract. In addition, the purchaser may not expect the
project to present difficult technical problems or other
unusual factors, and he may be satisfied that any work
left defective or unfinished by the contractor can be com-
pleted with a minimum of delay and expense. In such
situation, the purchaser might conclude that the risks
associated with the project do not justify the expense of
requiring a performance guarantee. It should be noted that
where a guarantee is required, even if the contractor initially
pays the cost of the guarantee, he will in many cases pass
this cost on to the purchaser by including it in his price.

95. UNIDO-TKL requires a performance bond in
article 21.1 as follows:

“Upon the execution of the Contract, the CON-
TRACTOR shall provide to the PURCHASER a Per-
formance Bond guaranteed by a First Class Bank in the
form given in Annexure XXII A or approved Bonding
Institution in the form given in Annexure XXII B for
the amount of (emount) in favour of the PURCHA-
SER. The PERFORMANCE Bond shall be valid for the
period required under the Contract and such extensions
thereof, and the CONTRACTOR shall take any and
all actions including renewals at the appropriate time
to keep the said Bond current and valid for the said
period. Fifty per cent of the Performance Bond shall be
released upon Mechanical Completion of the Plant, and
the balance on Provisional Acceptance of the Plant.””!®

16 Performance guarantees are sometimes called performance
bonds.

17 See para. 110 below.
18 Under the UNIDO form of bank guarantee, the obligation of
the bank is to pay money up to a specified limit. Under the bond,
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Article 21.1 of UNIDO-CRC contains a comparable pro-
vision, and the bank guarantee and bond required under that
article and set forth in Annexures XXII A and XXII B to
UNIDO-CRC are in identical terms to those required in
UNIDO-TKL, article 21.1. :

96. FIDIC-CEC deals with performance guarantees in
clause 10 which states: ‘ )

“If, for the due performance of the Contract, the Ten-
der shall contain an undertaking by the Contractor to

obtain, when required, a bond or guarantee of an insur- -

anice company or bank, or other approved sureties to be
jointly and severally bound with the Contractor to the
Employer, in a sum not exceeding that stated in the Let-
ter of Acceptance for such bond or guarantee, the said
insurance company or bank or sureties and the terms of
the said bond or guarantee shall be such as shall be
approved by the Employer. The obtaining of such bond
or guarantee or the provision of such -sureties and the
cost of the bond or guarantee to be so entered into shall
be at the expense in all respects of the Contractor, unless
the Contract otherwise provides.” '

FIDIC-EMW contains substantially = similar * provisions
(clause 9.1). '
C. Time for submitting guarantee

97.  Clause 21.1 of UNIDO-TKL and UNIDO-CRC
specify that the contractor shall obtain the bond “[u]pon the

execution of the Contract.” This provision is to be inter-.

preted in conjunction with article 8.1 of the UNIDO model
contracts, according to which “the Contract shall become
valid upon the formal execution (signing) by the duly
authorized' officer of the PURCHASER and CONTRACTOR
in accordance with the applicable law.”'® The FIDIC Con-
ditions leave the time for submitting the performance
guarantee to the agreement of the parties.

D. Relationship between performance guarantee
and contract

1. Character o f guarantor’s obligation

98. The treatment of many issues which arise in con-
nection with performance guarantees reflects differing
approaches to the relationship between the guarantee and
the contract in connection with which it is issued. While
the contract between the contractor and the purchaser can
prescribe the nature and terms of the guarantee which the
contractor is obligated to provide, it is the guarantee itseif
which establishes the juridical link between the guarantor
and the purchaser. Therefore, the rights and obligations of

the obligation of -the bonding institution is either to remedy the
contractor’s default, or to complete the contract, or tovarrange for
its completion.

19 §ee Part Two, I, Formation, para. 13.

the purchaser and guarantor inter se are governed in the
first instance by the provisions of the guarantée and its
applicable law, which may be different from the law applic-
able to the contract.

99. In form, a performance guarantee is closely con-

- nected with a works contract i.e. the guarantor has to pay

upon failure of performance by the contractor under the
works contract. The terms of the guarantee, however, may
make the guarantee independent of the works contract, or
accessory to it.

100. The guarantee would be independent when the
‘obligation of the guarantor to pay, or arrange for perform-’
ance, is independent of the liability of the contractor
under the works contract for failure to perform. An example
of an independent guarantee would be a so-called first de-

‘mand guarantee, under which the guarantor has to make

payment on demand by the purchaser. The contractor’s
failure to perform is proved by the bare assertion to that

effect of the purchaser. Whether in fact there is a failure:
in terms of the works contract, or whether there is liability |

for such failure on the part of the contractor, is.irrelevant
to the guarantor’s liability.

101. The guarantee would be accessory when the obli-
gation of the guarantor is linked to. liability under the
works contract for failure of performance by the contrac-
tor. The nature of the link may vary under different guaran-
tees e.g. the purchaser may have to establish the contrac-
tor’s liability, or the guarantor may be entitled to establish
the contractor’s absence of liability, or entitled to rely on
certain defences which the contractor mdy have in respect
of his failure of performance.

102. Guarantees may be so drafted that:their categori-
zation into independent and accessory -assumes lesser im-
portance. Thus an accessory guarantee, under which the
guarantor can only resist a claim to payment on the basis
of one or two restricted defences to failure of performance:
available under the works contract to the contractor, may
in practice operate as an independent guarantee.

103. Both independent and accessory guarantees may
be either subsidiary or not subsidiary. Where a bond is sub-
sidiary, the purchaser must notify the contractor and give
him an opportunity to remedy his failure before claiming
under the guarantee. The nature of the notification, and the

-extent of the opportunity given to remedy the failure may

differ under various guarantees. An.example is contained
in clause 9.2 of FIDIC-EMW: '

“If the Employer shall consider himself entitled to
any claim under the bond or guarantee he shall forth-
with so inform the Contractor specifying the default of
the Contractor upon which he relies. Should the Con-
tractor fail to remedy such default within 40 days after
the receipt of such notice the Employer shall be entitled
to require the bond or surety to be forfeit to the extent
of the loss or damage incurred by reason of the default.”
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104. The UNIDO form of performance bank guaran-
tee has a non-subsidiary character, as the bank must under-
take to pay to the purchaser “on demand by the PURCHA-
SER and without prior recourse to the CONTRACTOR”
such sum, not exceeding a specified amount, “as may be de-
manded by the PURCHASER simply stating that the CON-
TRACTOR has failed to fulfil his obligations.” (UNIDO
model contracts, Annexure XXII A.)

105. Where an accessory guarantee requires the pur-
chaser to establish the contractor’s failure of performance,
it will prescribe the method to be used. Some guarantees
only require certification of failure by the engineer or a
third party, while others require the purchaser to obtain
a judicial decree or arbitral award establishing the contrac-
tor’s failure to perform.

106. A contract between an international organiza-
tion and a contractor from an industrialized country for
the supply of iron plant in a developing country requires
a guarantee which is conditioned on the contractor’s non-
performance of his obligations. Proof of the contractor’s
non-performance would be established either by

(@ A protocol signed by both the international
organization and the purchaser stating the amount to be paid
by the guarantor; or

() A copy of a judgment of an arbitral tribunal.

107.  Article 9 of the ICC Rules for Contract Guaran-
tees,2% if incorporated in a guarantee, would require (unless
the guarantee otherwise specified),

. .. either a court decision or an arbitral award justi-
fying the claim, or the approval of the [contractor] in
writing to the claim and the amount to be paid.”

2. Reduction in amount of guarantee

108. The liability of the guarantor under a perform-
ance guarantee is limited to an amount specified therein.
Some contracts enable the contractor to perform the works
by portions, or are otherwise divided into distinct stages of
completion.?! The amount of the guarantee may be re-
duced as portions of the work are completed. by the con-
tractor and accepted or taken over by the purchaser. An
example of a provision to that effect is provided by FIDIC-
EMW, which under clause 32.2 enables the purchaser to
take over the work in stages. This form requires that as
each section of the works is taken over the guarantee shall
be reduced proportionately (clause 9.3).

109. The guarantee required in a contract between
an international organizatici and a contractor from an
industrialized country for the supply of iron plant in a
developing country provides that:

20 See Uniform Rules for Contract Guarantees, ICC Publication

No. 325.
21 See A/CN.9/WG.V/WP.4/Add.3, IX, Completion; X, Take-over
and Acceptance (Yearbook . .. 1981, part two, IV, B, 1).
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. . the amount of this guarantee shall decrease
automatically according to the value of supplies pro-
vided and/or services performed by the contractor upon
submission to the international organization by the con-
tractor of sufficient documentary evidence, such as
progress reports and invoices.” ‘

3. Nature of guarantor’s obligations

110. In most cases, whether the guarantee or bond is
accessory to or independent of the works contract, the
obligation of the guarantor is simply to pay a sum of
money to the purchaser under the circumstances provided
in the guarantee. Some bonds, however, may impose addi-
tional obligations, including the obligation to take certain

measures toward the completion or remedy of the contrac-

tor’s failure to perform. The bond required by the UNIDO
model contracts®? contains such obligations:

“Whenever Contractor shall be, and declared by
Owner to be in default under the Contract, the Owner
having performed Owner’s obligations thereunder, the
Surety may promptly remedy the default, or shall
promptly

. “l. Complete the Contract in accordance with its
terms and conditions, or

“2. Obtain a bid or bids for completing the Con-
tract in accordance with its terms and conditions, and
upon determination by Surety of the lowest responsible
bidder, or, if the Owner elects, upon determination by
the Owner and the Surety jointly of the lowest respon-
sible bidder, arrange for a contract between such bidder
and Owner, and make available as work progresses (even
though there should be default or a succession of defaults
under the contract or contracts of completion arranged
under this paragraph) sufficient funds to pay the cost
of completion less the balance of the contract price; but
not exceeding, including other costs and damages for
which the Surety may be liable hereunder, the amount
set forth in the first paragraph hereof. The term ‘balance
of the contract price’, as used in this paragraph, shall
mean the total amount payable by Owner to Contrac-
tor ‘under the Contract and any amendments thereto,
less amount properly paid by Owner to Contractor.”

4. Period covered by guarantee

111. The period of validity of a guarantee is normally
stipulated therein and in most cases is linked to the dura-
tion of the contractor’s obligations. UNIDO-TKL and
UNIDO-CRC in article 21.1 express this requirement in
general terms:

“The Performance Bond shall be valid for the period
required under the Contract and such extensions there-
of ...”

22 See para. 95, above.
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Under the FIDIC Conditions this issue is a matter for agree-
ment of the parties. (See paragraph 96 above; FIDIC-
EMW, clause 9.1.)

112, A guarantee may specify a time limit for the sub-
mission of claims by the purchaser against the guarantor
and this limit will often be related to the time of final com-
pletion of the contract. For example, in a guarantee incor-
porating the ICC Rules for Contract Guarantees, unless
some other date is specified in the guarantee, a claim would
have to be “received by the guarantor . . . six months
from the date specified in the contract for delivery or
completion or any extension thereof, or one month after
expiry of any maintenance period (guarantee period)
provided for in the contract if such maintenance period is
expressly covered by the performance guarantee . . .”
(Article 4(b)). '

5. Effect of variation of contract

113. A significant issue in connection with guarantees
is the effect of a variation or extension of the contract on
the obligations of the guarantor-under the guarantee. It
is not uncommon in large scale industrial projects for the
contract specifications or the completion date to be modi-
fied as the work progresses.?? Since these variations will
change the contractor’s obligations under the contract,
they will be of concern to the guarantor, particularly if
the guarantor’s obligations are linked to those of the con-
tractor. A substantial extension or increase of the con-
tractor’s responsibilities will ifcrease the risk to which the
guarantor is exposed. In some legal systems, unless other-
wise provided in the guarantee, an alteration of the under-
lying contract could operate to release the guarantor; or
the guarantor may be obligated only to the extent of the
contractor’s obligations at the date of issuance of the
guarantee.

114. For these reasons, guarantees frequently contain
provisions stipulating that the guarantee will not cover
variations increasing the contractor’s responsibility, or that
it will cover such variations only upon approval of the
guarantor, or that the guarantor will automatically cover
such variations. Guarantees may also deal with the issue of
whether the amount of the guarantee is to be increased or
the period covered by it extended us a result of variations
in the contract.

115. An example of such provision is contained in
article 7.2 of the ICC Rules on Contract Guarantees which
would apply to a guarantee to which the Rules apply:

“A performance guarantee ... may stipulate that it
shall not be valid in respect of any amendment to the
contract, or that the guarantor be notified of any such
amendment for his approval. Failing such a stipulation,
the guarantee is valid in respect of the obligations of

23 See Part Two, 111, Variation.

the principal as expressed in the contract and any amend-
ment thereto. However the guarantee shall not be valid
in excess of the amount ot beyond the expiry date speci-
fied in the ‘guarantee or provided for by these Rules,
unless the guarantor has given notice in writing or by
cable or telegram or telex to the beneficiary that the
amount has been increased to a stated figure or that
the expiry date has been extended . . .”

116. The performance guarantee required by the
UNIDO model contracts states:

“The surety hereby waives notice of any alteration
or extension of the time made by the Owner.”

[A/CN.9/WG.V/WP.7/Add.5*]
XVII. INSURANCE

A. Genéral remarks

1. A project as complex as the supply and construc-
tion of large industrial works has numerous risks associated
with it. Due to the potential loss from these risks, it is
common for the parties to the contract to require that
many of them be covered by insurance.

2. Both parties to the contract have an interest in.
providing for protection against risks connected with the
execution of the contract. Accordingly works contracts
usually include provisions relating to '

(a) Property insurance which insures the works and
other types of property against loss or damage from speci-
fied events;

(b)  Liability insurance which covers the liability of a
party for a failure to perform his obligations under the con-
tract and for injury or damage caused in connéction with
his execution of the contract.

3. It should be noted that the fact that a party has
provided insurance covering certain risks — even if the con-
tract requires him to insure those risks — will not normally
constitute a limitation on obligations under that contract.

4. Indeed, most of the forms under study contain ex-
press provisidns to this effect. FIDIC-CEC stipulates that
fulfilment of the insurance requirement does not limit the
contractor’s -obligations and responsibilities for the care
of the works (clause 21). FIDIC-EMW provides that receipt
by the purchaser of insurance proceeds “shall not affect the
Contractor’s liabilities under the Contract” (clause 17.1).
The UNIDO model contracts contain the provision that the
contractor’s obligation to provide insurance shall not re-
strict “the generality of any other provision of the Contract,
and in particular any such provision as pertaining to the lia-
bility or responsibility of the CONTRACTOR .. .” (article
24.1 of UNIDO-TKL and CRC).

* 19 April 1982,
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B. General insurance clauses

5. In addition to special provisions dealing with par-
ticular risks, contracts typically contain general clauses
covering both property and liability insurance. FIDIC-
CEC provides in clause 21; o

“Without limiting his obligations and responsibili-

- ties under Clause 20! hereof, the Contractor shall insure
in'the joint names of the Employer and the Contractor

against all loss or damage from whatever cause arising,

other than the excepted risks, for which he is respon-

sible under the terms of the Contract and in such man-

ner that the Employer and Contractor are covered for

“the period stipulated in Clause 20(1) hereof and are also
covered during the Period of Maintenance for loss or

damage arising from a cause, occurring prior to the

commencement of the Period of Maintenance, and for

any loss or damage occasioned by the Contractor in the

course of any operations carried out by him for the pur-

pose of complying with his obligations under Clauses

492 and 50 hereof:

“(a) The Works for the time being executed to the
estimated current contract value thereof, or such addi-
tional sum as may be specified . . . together with the
materials for incorporation in the Works at their re-
placement value.

“(b) The Constructional Plant and other things
brought on to the Site by the Contractor to the replace-
ment value of such Constructional Plant and other
things.

“Such insurance shall be effected with an insurer
and in terms approved by the Employer, which approval
shall not be unreasonably withheld, and the Contractor
shall, whenever required, produce to the Engineer or the
Engineer’s Representative the policy or policies of in-
surance and the receipts for payment of the current
premiums.”

6. Clause 17.1 of FIDIC-EMW provides:

“Unless the Employer shall have approved in writing
other arrangements the Contractor shall, in the joint
names of the Contractor and the Employer, insure so far
as reasonably practicable the Works and keep each part
thereof insured for the Contract Sum or such other value
as may be mutually agreed between the Employer and
the Contractor against all loss or damage from whatever
cause arising, other than the excepted risks, from the
date of shipment or the date on which it becomes the
property of the Employer, whichever is the earlier,

! Le. the obligation to care for the works. See A/CN.Y/WG.V/
WP.4/Add.1, IV, Passing of Risk, paras. 121-122 and 127 (Year-
book ... 1981, part two, IV, B, 1).

2 LLe. the execution of repairs to the work during the mainten-
ance geriod. See Part Two, XIV, Revision of Price, para. 48.

Le. searching for the cause of any defect appearing during the
progress of the works or in the maintenance period. See ibid., para.
49.

until it is taken over by the Employer. The Contractorshall
so far as reasonably practicable insure dgainst the Con-
tractor’s liability in respect of any loss or damage occur-
ring whilst the Contractor is on Site for the purpose of
making good a defect or carrying out the Tests . . .”

7. Article 24.4 of UNIDO-TKL provides:

“The Insurance Policies . . . required to be taken out
by the CONTRACTOR shall be as follows:

“244.1 ‘Construction All Risks’ (C.A.R.) liability
or ‘Erection All Risks’ (E.A.R.) policy (inclusive of third
party cover) in the name of the PURCHASER and the
CONTRACTOR to insure the Plant, while at the Site
from the start of work until Provisional Acceptance of
.the Plant. Endorsements to the policy shall include
coverage for E.AR., ‘faults in design’, requiring the
replacement and repair of damaged equipment due to
faults in design, faulty workmanship and faulty material,
‘up to the Performance Guarantee tests. Specific insuran-
ces for bodily injury and personal liability insurance,
(excluding that to third parties) and endorsements for
such items as elevator and hoist liability, shoring, blast-
ing, excavating shall also be included.

. “244.2 ‘Loss of Advanced Profits Insurance’
(otherwise called ‘Machinery Consequential Loss (Inter-
ruption) Insurance’) to cover consequential loss amount-
ing up to (amount) to the PURCHASER, which may
arise following any damage to the Plant during testing
and maintenace periods for a total period of (months)
providing extended cover to that already provided by
the C.A.R./E.AR. policy.

“24.4.3  ‘Machinery Breakdown Policy’ (if not in-
cluded in 24.4.1) to cover the breakdown of machinery
during testing, Initial Operation and operation of the
Plant, including boilers, pressure vessels, turbines, etc.,
and explosion risks incidental thereto.”

UNIDO-CRC (article 24.5) contains substantially similar
provisions. One exception is that the limitation in article
244.1 of UNIDO-TKL, requiring coverage of the plant
“while at the Site”, does not appear in UNIDO-CRC.

C. Property insurance

8. Several types of property will be involved in a
large works project, including the erected works themselves,
equipment and materials to be incorporated in the works,
and construction machinery and equipment. Most of the
contracts considered for this study distinguish among
various types of property in their treatment of issues dealt
with by insurance clauses.

1. Insurance of materials and equipment to be incorporated
in works

9. In a typical situation, materials and equipment
which will become part of the works-are shipped to the site
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(often through different carriers and modes of transpor-
tation) and stored at the site until they are incorporated
in the works. The materials-and equipment are subject to
risks of loss or damage throughout this period. If they do
suffer loss or damage, it may be impossible to determine
at which stage the loss or damage occurred. Because of
this, some contracts require the contractor to provide
insurance for materials and equipment covering the period
as a whole, without distinguishing among the various
stages. This approach is adopted by clause 17.1 of FIDIC-
EMW (see paragraph 6, above) which requires the contrac-
tor to keep the machinery, apparatus and materials insured
“from the date of shipment or the date on which it be-
comes the property of -the Employer, whichever is the
earlier, until it is taken over by the Employer.” Providing
insurance coverage for the period as a whole avoids the
necessity of identifying the point at which the loss occurred.

10. Under article 24.1 of UNIDO-TKL the contrac-
tor is obligated to take out and keep in force, inter alia,
transport insurance. This is required by article 24.4.4 to
include “Marine Insurance” or “Cargo Insurance” to cover
the transit of equipment and materials from the shops to
the site. Under article 24.7 of UNIDO-CRC the purchaser
is obliged to take out this insurance.

2. Insurance of works

(a) Works covered by insurance

11. Some forms specify that the works to be covered
by the insurance include both permanent and temporary
works (e.g. FIDIC-CEC, clause 1(1)(e)), and structures
ancillary to the main works, such as off-sites and adminis-
trative, maintenance, laboratory and other facilities (e.g.
UNIDO-TKL, article 1.29).

(b) Risks covered

12. According to FIDIC-EMW, the insurance for the
project is to cover “all loss or damage from whatever cause
arising, other than the excepted risks” (clause 17.1 (para-
graph 6, above)). The excepted risks are defined in clause
15.1 (b) as follows:

“(i) (Insofar as they relate to the country where
the Works are to be erected) war, hostilities (whether
war be declared or not), invasions, act of foreign enemies,
rebellion, revolution, insurrection or military or usurped
power, civil war, or unless solely restricted to employees
of the Contractor or of his Sub-Contractors and arising
from the conduct of the Works, riot, commotion or dis-
order, or use or occupation by the Employer of any part
of the Works; or

“(ii) A cause due to a design furnished or specified
by the Employer or the Engineer for which the Contrac-
tor has disclaimed responsibility in writing within a

reasonable time after the receipt of the Employer’s or »

Engineer’s instructions; or

“(iii) Ionising radiations or contamination by
radio-activity from any nuclear fuel or from any nuclear

waste from the combustion of nuclear fuel, radio-active

toxic explosive, or other hazardous properties.of any

explosive, nuclear assembly or. nuclear component
thereof; or

“(iv) Pressure waves caused by aircraft or other
aerial devices travelling at sonic or supersonic speeds; or

“(v) Any occurrences that an experienced contrac-
tor could not foresee, or if foreseeable could not reason-
ably make provision for or insure against.”

13. -The UNIDO model contracts, as seen in paragraph
7 above are specific.as to the types of insurance required.
The precise scope of coverage provided by “‘construction all
risks” and “erection all risks” policies may vaiy depending
upon the particular insurer and policy. However, the funda-
mental purpose of such policies is to pay the cost of repair-
ing or replacing any physical loss or damage to the works,
including materials for incorporation in them,

14. According to the FIDIC Conditions, the con-
tractor must provide insurance covering the works from the
commencement of the works until the date(s) specified
in the Certificate(s) of Completion in respect of work'
covered by the certificates. In addition, the FIDIC Conditions
specify that the insurance must cover the post-completion
maintenance period for loss or damage arising from a cause
occurring prior to completion ‘or take-over (FIDIC-CEC,

. clauses 20(1) and 21; FIDIC-EMW, clause 17.1).*

15. In the UNIDO modél contracts, the basic “C.A.R./
E.A.R.” (see paragraph 7 above) insurance is to cover the
period from the start of the work until provisional accept-
ance by the purchaser (UNIDO-TKL, article 24.4.1 and
UNIDO-CRC article 24.5.1).

3. Insurance of contractor’s equipment

16.  FIDIC-CEC requires insurance coverage for “[t]he
Constructional Plant and other things brought on to the
Site by the Contractor to the replacement value of such
Constructional Plant and other things” (clause 21). This
insurance is to be provided by the contractor and is to in-
sure the same risks and cover the same period as the insur-
ance of the works themselves (see paragraph 5 above).

D. Liability insurance

1. General liability insurance

17. FIDIC-CEC contains a very broad clause requiring
the contractor to insure against his liabilities toward the

4 See para. 6 above.
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purchaser and toward third parties arising out of the
execution of the works under the contract. Clause 23 pro-
vides as follows:

“(1) Before commencing the execution of the
Works the Contractor, but without limiting his obliga-
tions and responsibilities under Clause 22 hereof, shall
insure against his liability for any material or physical
damage, loss or injury which may occur to any’ prop-
erty, including that of the Employer, or to any per-
son, including any employee of the Employer, by or
arising out of the execution of the Works or in the
carrying out of the Contract, otherwise than dué to
the matters referred to in the proviso to Clause 22 1)
hereof.’

“2) Such insutance shall be effected with an in-
surer and in terms approved by the Employer, which
approval shall not be unreasonably withheld, and for at
least the amount stated in the Appendix in the Tender.
The Contractor shall, whenever required, produce to
the Engineer or the Engineer’s Representative the
policy or policies of insurance and the receipts for pay-
ment of the current premiums.

“(3) The terms shall include a provision whereby,
in the event of any claim in respect of which the Con-
tractor would be entitled to receive indemnity under
the policy being brought or made against the Employer,
the insurer will indemnify the Employer against such
claims and any costs, charges and expenses in respect
thereof.”

18.  The general liability insurance provision in
FIDIC-EMW is somewhat more specific as far as the period
of coverage is concerned. FIDIC-EMW requires the contrac-
tor to “insure against his liability for damage or injury
occurring before all the Works have been taken over”, and
against his liability for any loss or damage while he is on the
site after take-over to remedy a defect or carry out tests
during the Defects Liability Period, or for the purpose of
completing outstanding work (clause 17.2). FIDIC-EMW
excludes from the liability insurance liability for damage
to property forming part of the works (clause 17.2) as
damage to the works is to be covered by the property
insurance concerning the works (see paragraph 6 above).

19.  Article 24.5.1 of UNIDO-CRC and article 24.4.1
of UNIDO-TKL provide that “endorsements to the policy
shall include coverage for E.A R., ‘faults in design’, requiring
the replacement and repair of damaged equipment due to
faults in design, faulty workmanship and faulty materials,
up to the Performance Guarantee Tests. Specific insurances
for bodily injury and personal liability insurance (excluding
that to third parties) and endorsements for such items as
elevator and hoist liability, shoring, blasting, excavating may

5 See A/CN.9/WG.V/WP.4/Add.4, XII, Damages and Limita-
tion of Liability, para. 52 (Yearbook . .. 1981, part two, IV, B, 1).

also be included”; Article 24.5.3 of UNIDO-CRC and article
2443 of UNIDO-TKL require “machinery breakdown
policy*“ to cover the breakdown of machinery during testing,
initial operation and operation of the plant, including boilers,
pressure turbines ete. and explosion risks incidental thereto.

2. Liability arising from use of transport vehicles

20. The UNIDO model contracts require liability for
the use of “automobiles, trucks, aircraft, launches, tugs,
barges etc.” (UNTDO-TKL, article 24.4.5 and UNIDO-CRC,
article 24.5.5). Under article 24.6 of UNIDO-TKL the
contractor is responsible for taking out this insurance except
for vehicles of which the purchaser is owner. Under article
24.7 of UNIDO-CRC the purchaser is responsible for it
except vehicles of which he is owner. '

3. Liability for injury to workmen

21. Workmen on the site and other employees of the
parties run the risk of injury in the course of employment.
Many legal systems have statutory schemes to. provide
compensation for such injuries to workers, some requiring
employers to compensate employees directly for work-
related injuries and others requiring employers to provide
and pay for insurance covering these risks. In other legal
systems, workers may be left to their remedies under general
legal principles governing injury and damages. Contracts
for industrial projects frequently contain provisions requiring
insurance to cover these risks.

22. UNIDO-TKL (article 24.4.6) requires the contrac-
tor to take out, in the joint names of the contractor and the
purchaser (article 24.7), liability insurance for payments
under workmen’s compensation acts, as required under
legislation in the purchaser’s country. The purchaser is to
be the beneficiary of this policy (article 24.7). The purchaser
is also obligated to carry accident insurance for his own
personnel at the site (article 24.6.1).

23. The situation is reversed in UNIDO-CRC. There,
the workmen’s compensation insurance is to be taken out
by the purchaser (article 24.5.6), and the contractor must
carry accident insurance for his personnel at the site unless
otherwise agreed by the parties (article 24.7.2). This pre-
sumably reflects the fact that under UNIDO-CRC, the
erection of the plant is to be done by the purchaser under
the supervision of the contractor’s personnel (article 5.13),
while under UNIDO-TKL the contractor performs the
construction and erection himself (article 4.9).

24. The subject of insurance for workers 1s treated
somewhat differently in the FIDIC Conditions. In these
forms, the contractor is obligated to indemnify the employer
against claims and damages arising from injuries to employees
of the contractor or any sub-contractor, other than injuries
arising from an act or default of the employer, his agents or
servants (clause 24.1 of FIDIC-CEC and clause 15.7 of
FIDIC-EMW). The FIDIC Conditions require the contractor
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to provide insurance to cover this obligation of indemnity
(clause 24.2 of FIDIC-EMW and clause 17.3 of FIDIC-EMW).

E. Proofof insurance

25. The FIDIC Conditions obligate the contractor to
produce to the engineer, when required to do so, the
insurance policies and the receipts for payment of the
premiums (FIDIC-EMW adds the words “or satisfactory
evidence of insurance cover”) (clauses 21, 23(2), 24(2) of
FIDIC-CEC and clauses 17.1,17.2, 17.3 of FIDIC-EMW).

26. UNIDO-TKL requires that within thirty days after
obtaining eachpolicy,the contractormust deposit an authenti-
cated copy of the policy with the purchaser (this requirement
does not apply to the general corporate and professional
indemnity insurance). The purchaser is entitled to ask for
up-to-date proof that the policies are in force (article
24.2). '

27. To avoid any unintended implication arising from
the purchaser’s receipt of the copies, article 24.2 further
provides that “receipt by the PURCHASER of any such
copy shall not be construed as an acknowledgement by the
PURCHASER that the insurance is adequate in nature,
amount and /or scope.”

28.  The requirements in UNIDO-CRC are more general
than those of UNIDO-TKL. Furthermore, unlike UNIDO-
TKL, UNIDO-CRC imposes obligations on both parties:

“Whenever required from time to time, the CON-
TRACTOR and the PURCHASER shall submit ‘to the
other party adequate proof that the insurance(s) . . . to

“be in his responsibility has been taken and remains in
force. The parties hereto shall also provide each other
with certified documentation with regard to the coverage
‘and value of the policies.” (article 24.2)

F. Consequences of failure to provide insurance

29. The FIDIC Conditions provide that if the contrac-
tor fails to provide and keep in force any required insurance,
the purchaser may do so, and deduct the amounts paid
from any sums due to the contractor. Alternatively, the
purchaser may recover such amounts paid as a debt due to
the contractor (clause 25 of FIDIC-CEC and clause 17.4 of
FIDIC-EMW).

30. The UNIDO model contracts would permit the
purchaser to “take out.jnsurance(s) considered appropriate
and necessary in the circumstances”. The premiums paid
by the purchaser would constitute a debt diie from the
contractor to the purchaser which the latter could deduct
from sums due to the contractor (article 24.3 of UNIDO-
TKL and UNIDO-CRC).

31. UNIDO-CRC contains an additional provision
permitting the contractor to take out “appropriate and
necessary” insurance if the purchaser fails to comply with
his insurance obligation. The premium paid by the contractor

would constitute a debt due from the purchaser (article
24.4).

XVIII. CUSTOMS DUTIES AND TAXES

A. General remarks

32. The economic aspect of works contracts covers,
inter alia, customs duties and taxes. Problems relating to
customs duties are analogous to those in the context of
sales of goods. However, questions relating to taxes on
items such as erection of equipment or other services, and
transfer of technology raise special problems. The question
of double taxation and the resulting question of who should
ultimately bear the financial burden of taxation may be-
come acute, particularly when the amount involved is
substantial.

B. Customs duties

33. Generally, customs duties are imposed on impor-
ted goods. However, in some countries, some goods exported
are also subject to such duties. Moreover, in some countries
even goods in transit may be liable to customs duties. The
question then arises which party is to pay such customs
duties. This question may be solved by special contract

provisions or by applying international trade terms (e.g.
INCOTERMS).

34. Clause 53.1 of FIDIC-EMW contemplates that the
obligations of the contractor and the purchaser concerning
customs and import duties are to be settled by the parties.
Clause 53.2 of FIDIC-EMW only stipulates that the purchaser
is to assist the contractor whére required in obtaining

- clearance through the customs of all plant and contractor’s

equipment and in procuring any necessary Government
consent to the re-export of contractor’s equipment upon
removal from the site.

35. UNIDO-TKL states in clause 4.13:

“ .. The CONTRACTOR shall be responsible for
clearance of Equipment and Materials at the port of
entry, but the PURCHASER will provide all necessary
import permits and authorizations required for this
purpose and shall be responsible for demurrage and char-
ges arising out of his failure to provide such permits.
The PURCHASER shall be responsible for the payment
of customs duties at port of entry.” '

36. This provision takes into consideration the nature
of the performance by the contractor under a turnkey
contract and provides for the duty of the purchaser to pay
customs duties at the port of entry.

37. Clause 5.6 of UNIDO-CRC provides for the duties
of parties in a different way:

“The PURCHASER shall be responsible (unless other-
wise agreed) for the transportation of Equipment and
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Materials from the port of dispatch (FOB) to the entry

port (CIF/FOR) in the PURCHASER’s country, for

clearance at the entry port and for transportation of the
Equipment to the Site.”

38. It follows from this provision that in case of
doubt the purchaser is to arrange clearance of the equip-
ment and materials at the entry port. Such clearance may
include payment of import customs duties.

- 39. Export and transit customs are dealt with indirectly
in clause 31.1 of UNIDO-TKL which provides that the
price quoted or contemplated by the contract .includes,

inter alia, customs duties outside the purchaser’s country.$

Clause 31.1 of UNIDO-CRC contains an identicat provision..

C. Taxes and levies

40. Under the tax .regulations of most countries, the
economic activity connected with the execution of works
contracts, in particular income arising from such activity,
is liable to taxes or levies. Under some legislation the payer
is obliged to reduce payment effected in this connection
by the extent of taxes due and to pay such taxes on the

. account of the foreign tax-payer. Parties therefore would
usually agree upon all questions coricerning the taxes and
levies to be paid in connection with the execution of the
works.

41. Clause 26(1) of FIDIC-CEC provides that the.

contractor has to give all notices and to pay all fees “required
to be given or paid by any National or State Statute,
Ordinance, or other Law, or any regulation, or by-law of
any local or other duly constituted authority in relation
“to the execution of the Works and by the rules and regula-
tions of all public bodies and companies whose property or
rights are affected or may be affected in any way by the
Works.”

42. Under clause 26(2) of FIDIC-CEC the contractor
is obliged to conform in all respects with the provisions
mentioned in clause 26(1) and to keep the purchaser
indemnified against all penalties and liabilities for breach
of such provision.

43. Atticle 31 of UNIDO-TKL provides:

“31.1 Except as otherwise specified in this Con-
tract, each and every price cited in or contemplated by
this Contract . . . includes and covers all patent royalties,
and all taxes, rates, charges and assessments of any kind
whatsoever (whether Federal, State. or Municipal, and
whether or not in.the nature of excise taxes/duties,
customs tariffs, sales taxes, land taxes, license fees or
otherwise) outside the PURCHASER s country pertinent
to the equipment and material and CONTRACTOR’s
services provided with respect to the Works pursuant
to this Contract, and/or to the performance of the

6 See paras. 43 and 44 below.

work, and all other costs and charges whatsoever relevant
to such equipment, material, services and/or to such
performance of the work by the CONTRACTOR.”

An identical provision is included in clause 31.1 of UNIDO-
CRC.

44. This provision should not be interpreted as provid-
ing that all taxes and levies imposed on the contractor in
the purchaser’s country are to be paid by the purchaser in
all cases. A footnote to clause 31.2, which is left blank,
states that- parties should agree, according to the circum-
stances of each case, on a clause as to the payment of in-
come tax, other taxes, imports and levies imposed on the
contractor, his sub-contractors or on their employees in
the purchaser’s country. In determining the payment of
such taxes and levies the law of the purchaser’s country,
including any relevant agreements for the avoidance of
double taxation, is to be taken into consideration. The
agreed clause may enable the contractor to receive pay-
ments from the purchaser free of the above taxes and levies
or to have them considered when fixing the amounts to be
received by the contractor. Under the agreed clause the
contractor may be obliged in case of any of his taxes having
been assurned by the purchaser to co-operate with him to
minimize the tax burden and to reimburse him with any
tax savings which the contractor may have from tax pay-
ments effected by the purchaser.

XIX. BANKRUPTICY

A. General remarks

45. The bankruptcy of a party to a contract may affect
contractual obligations. This issue is of particular import-
ance with respect to works contracts, taking into considera-
tion their long term character and the considerable amount
of money to be paid during their execution.

46. Under most legal systems, the main effect of
bankruptcy is to bring the property of the bankrupt, includ-
ing both the rights and the obligations under the contracts
to which he is a party (except some contracts of a personal
character), into the custody and control of the trustee in
bankruptcy.

47. The bankruptcy of one of the parties to a contract
may not, in itself, have the effect of terminating the con-
tract or constituting a breach of it, since the trustee may, to
a certain extent, have the power to carry on the business of
the debtor so far as it may be necessary for the purpose of
the bankruptcy proceedings. Under some legal systems,
bankruptcy may, however, constitute an anticipatory breach
of the contract entitling the party who is not bankrupt
to suspend the performance of his obligations or even to
declare the contract avoided. Under article 71 of the Sales
Convention, a party may be entitled to suspend the perform-
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ance of his obligations in case of bankruptcy of the other
party.” '

48. 1In some casesa party. may even be entitled to declare
the contract avoided if the other party becomes bankrupt
prior to the date for performance. This right may arise
under article 72 of the Sales Convention* which states as
follows:

“If prior to the date for performance of the contract
it is clear that one of the parties will commit a fundamen-
tal breach of contract, the other party may declare the
contract avoided.” '

49. Some of the complex issues arising from the bank-
ruptcy of one of the parties are the validity of payments
made by the hankrupt, the possibility of set-off by the party
not in bankruptcy, the legal position of the bankrupt in
respect of his obligations, the effects on contracts entered
into prior and subsequent to the bankruptcy. Most of the
questions related to bankruptcy are closely connected to
bankruptcy proceedings which are outside the scope of
this study.

B. Provisions on bankruptcy in forms under study

'50. FIDIC-EMW deals with bankruptcy in clause 45
which reads as follows:

“45. If the Contractor shall become bankrupt or
insolvent, or have a receiving order made against him, or
compound with his. creditors, or being a corporation
commence to.be wound up, not being a members’
voluntary winding up for the purpose of amalgamation
or reconstruction, or carry on its business under a
receiver for the benefit of its creditors or any of them,
the Employer shall be at liberty

(@) To terminate the Contract forthwith by notice
in writing to the Contractor or to the receiver or liquida-
tor or to any person in whom the Contract may become
vested, and to act in the manner provided in Clause 44
(Contractor’s Default) as though the last-mentioned
notice had been the notice referred to in such Clause and
the Works had been out of the Contractor’s hands; or

(b) To give such receiver, liquidator or other person
the option of carrying out the Contract subject to his
providing a guarantee for the due and faithful perform-
ance of the Contract up to an amourt to be agreed.”

51. The recourses provided for in paragraph (@) and
(b) of clause 45 are not exhaustive and they do not seem to

affect the other remedies available to the purchaser under

the applicable law.

52. FIDIC-CEC deals with bankruptcy in clause 63(1)
which reads as follows:

* Yearbook ... 1980, part three, I, B.
7 See Part Two, XV, Payment Conditions, para. 63.

“If the Contractor shall become bankrupt; or have a
receiving order made against him, or shall present his
petition in bankruptcy, or shall make an arrangement
with or assignment in favour of his creditors, or shall
agree to carry out the contract under a committee of
inspection of his creditors or, being a corporation, shall
go into liquidation (other than-a voluntary liquidation
-for the purposes of amalgamation or reconstruction), . . .
or shall have an execution levied on his goods . .. then the
Employer may, after giving fourteen days’ notice in writ-
ing to the Contractor, enter upon the Site and the Works
and expel the Contractor therefrom without thereby
voiding the Contract, or releasing the Contractor from
any of his obligations or liabilities under the Contract,
or affecting the - rights and powers conferred on the
Employer or the Engineer by the Contract, and may
himself complete the Works or may employ any other
contractor to complete the Works. The Employer or
such other contractor may use for such completion so

" much of the Constructional Plant, Temporary Works
and materials, which have been deemed to be reserved
exclusively for the exécution of the Works, under the
provisions of the Contract, as -he or.they may think
proper, and the Employer may, at any time, sell any
-of the said Constructional Plant, Temporary Works
and unused materials and apply the proceeds of sale in
or towards the satisfaction of any sums due or which
may become due to him from the Contractor under
the Contract.”

53. The bankruptcy of the purchaser is dealt with
in clause 69(1) of FIDIC-CEC. If the purchaser becomes
bankrupt or, being a company, goes into liquidation other
than for the purpose of a scheme of reconstruction and
amalgamation, the contractor is entitled to terminate his
employment under the contract after giving fourteen days’
prior written notice to the purchaser with a copy to the
engineer. FIDIC-EMW has a similar provision (clause 51.1).

54. Where the contractor has become insolvent or has
“committed an Act of Bankruptcy” the purchaser is entitled
under article 33.7 both of UNIDO-TKL and UNIDO-CRC
to cancel the contract.

XX. NOTIFICATION

A. General remarks

55. This chapter considers the modes of notification,
time when netice takes effect, functions and effects of
notices in the various forms under study. It is not intended
to deal exhaustively with these topics, but only to give some
illustrative examples. When a “request” is made, or an
“advice”, an “approval” or a “consent” is sought, notifi-
cation is required.
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B. Modes of notification

56. There are two main modes of notification, i.e. oral
and written. The latter is more commonly required in the
forms under study. The means of communication regarding
a notice to be given are specifically indicated in most of
the forms under study. However, article 27 of the Sales
Convention* speaks of “means appropriate in the circum-
stances.”®

57. The UNIDO model contracts set out the means
by which notices are to be served. Thus, article 39.1 of both
UNIDO-CRC and UNIDO-TKL provides:

“Any notice to be given to or served upon either
party under this Contract shall be deemed to have been
properly served in the following circumstances:

39.1.1: Provided that:

“39.1.1.1:  Any notice to be given to the CON-
TRACTOR is to be conveyed by registered airmail
post, or left at the address stated below, followed
thereafter by the transmission of the same notice by
cable or telex with a copy to be delivered to the
CONTRACTORs office at (town ) (CONTRACTOR s
address, cable address and telex number) (marked for
the attention of (designation)).

“39.1.1.2: In the case of a notice to be served
on the PURCHASER it is to be sent by registered
airmail post to or left at the address stated below,
followed thereafter by the transmission of the same
notice by cable or telex. (PURCHASER s address,
cable address and telex number) (marked for the
attention of (designation)).

“39.1.1.3: In the case of a notice of information
to be sent to the Technical Advisor by the CONTRAC-
TOR, or to be sent by the Technical Advisor to the
CONTRACTOR, such notice shall be delivered to the
respective Site offices at (fown)”

58. Underarticle 39.1.1.1 and 39.1.1 .2,unlike 39.1.1.3,
two notices are required. The first is to be conveyed by
registered airmail post or left at the address. The second
is the transmission of the same notice by cable or telex. A
notice conveyed by post would not be deemed to have been
“properly served” if it is not followed by cable or telex.

59. Both FIDIC-CEC and FIDIC-EMW also lay down
the means of communication to be used in all written
notices. Clause 68 of FIDIC-CEC provides:

“68(1) All . . ., notices . . . to be given by the
Employer or by the Engineer to the Contractor under
the terms of the Contract shall be served by sending
by post to or delivering the same to the Contractor’s
principal place of business, or such other address as the
Contractor shall nominate for this purpose.

* Yearbook ... 1980, part three, I, B.
8 See para. 62 below.

(2) All notices to be given to the Employer or to
the Engineer under the terms of the Contract shall be
served by sending by post or delivering the same to the
respective addresses nominated for that purpose in Part
II of these Conditions.”

60. Unlike the UNIDO model contracts there is no
general requirement that the notice be sent by registered
airmail. A similar provision is contained in clause 50 of
FIDIC-EMW. However, in addition to post as a means of
communication, cable and telex are expressly provided. It
may be noted that article 13 of the Sales Convention states
that “writing” includes telegram and telex.

61. Most of the notices that are to be given in ECE
188A/574A are required to be in writing. However, the
actual means of communication, for example, whether it is
to be by registered post, cable or telex, are not expressly
set out. '

C. Time notice takes effect

62. Some forms under study expressly link the question
as to when notice takes effect with the means of communi-
cation. In this connection it may be noted that article 27
of part III of the Sales Convention* reads:

“Unless otherwise expressly provided in this Part of
the Convention, if any notice, request or other commu-
nication is given or made by a party in accordance with
this Part and by means appropriate in the circumstances,
a delay or error in the transmission of the communication
or its failure to arrive does not deprive that party of the
right to rely on the communication.” :

63.  Under the approach in article 27, a notice is effective
if it is despatched provided the means of communication
is “appropriate in the circumstances”; a delay or error in
the transmission of the communication or its failure to arrive
would still entitle the addressor to rely on the communica-
tion.

64. Some exceptions to article 27, where the receipt
rather than despatch approach is envisaged, are to be found
in a number of provisions in the Sales Convention.

65. For example, article 48 of the Sales Convention*
provides that a request or notice from the seller is not
effective unless received by the buyer — where the seller
requests the buyer to make known whether he will accept
performance by the seller to remedy his failure to perform,

66. Similarly, article 79 (4), which requires notification
to be given by a party who fails to perform on account of an
impediment, envisages the receipt approach to the extent
that he is liable for damages resulting from the non-receipt
of such a notice.

* Yearbook . .. 1980, part three, I, B.
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67. It may also be noted that a number of provisions
in Part II (Formation of Contract) of the Sales Convention*
adopt the receipt approach for notification of an intention,
and article 24 provides:

“For the purposes of this Part of the Convention, an
offer, declaration of acceptance or any other indication
of intention ‘reaches’ the addressee when it is made
orally to him or delivered by any other means to him
personally, to his place of business or mailing address
or, if he does not have a place of business or mailing
address, to his habitual residence.”

68. Article 39.1.2 of both UNIDO-CRC and UNIDO-
TKL deals with the time when notice is deemed to takeeffect.

“When any such notice is sent by registered mail post
it shall be deemed to have been duly served® following
the expiration of () days following the date of posting
and in proving such services it shall be sufficient to
show that the letter containing the notice was properly
addressed and conveyed to -the postal authoritiés for
transmission by registered airmail,”

69. ECE 188A/574A do not appear to provide express-
ly for the time when notice takes effect.

D. Functions of notification

70. The main purpose of notification is to communicate
with the other party, often in order to provide him with
information. An analysis of the various provisions on notices
found in the forms under study shows that in many instances,
apart from simply providing information, a notice may
serve a particular function. The function of a notice is often
dependent on the kind of situation in which the notice is
required. An attempt is made to classify these functions.
But the functions may overlap in some of the categories
suggested.

1. Notification to enable co-operation and execution of
contract.

71. The co-operation of the other party to a works
contract may be required for its due execution. The party
whose co-operation is sought must then be provided with
the necessary information so that he can act upon it. There
are many instances where a party’s co-operation is required.
Below are some examples.

(a) Approval of drawings, equipment specifications
and other documents

72. Documents drawn up in a works contract such as
drawings, equipment specifications and instructions are
necessary for determining the scope of the work, its proper

* Yearbook . . . 1980, part three, I, B.
9 This article speaks of a notice being “duly served” whereas
article 39.1, “properly served” (see para. 57 above).

and adequate execution and maintenance. Thus, approval
of the purchaser to such documents is often required.'®
Most of the forms under study require the contractor to
submit such documents for approval by the purchaser
requiring the latter to respond with such approval or
disapproval.

(b) Inspection and tests

73.. In all works contracts, there are to be found
provisions that give the purchaser a right of participation
in the inspection and tests of the plant.!! The contractor
is required to notify the purchaser or his agent as to when
the inspection and tests are to take place. This is to enable
the purchaser to make arrangements to participate in them.

74. In the forms under study, a notice informing the
purchaser or the contractor of inspection and tests must be
given in sufficient time. Some forms specify the minimum
number of days’ notice which the contractor must give to
the purchaser. Other forms simply require that notice be
given within a reasonable time.

(¢c) Lawsand regulations

75. The contractor has to comply with the laws and

regulations affecting the performance of his obligations.

under the contract, and is generally liable to indemnify the
purchaser against all penalties and liability for all statutory
breaches. Where the works contract is carried. out in the
country of the purchaser, it is reasonable to expect the pur-
chaser to inform the contractor of the relevant laws or to
assist him in ascertaining the nature and extent of the laws
and regulations that govern the contract.

76. Some forms under study.require the purchaser to
inform the contractor of the provisions of local laws and
regulations while others do not.!? In addition, clause
15.1 of ECE 188A/574A requires the purchaser ta notify
the contractor in full of the safety regulations which the
purchaser imposes on his own employees. Clause 15.2 pro-
vides that if breaches of these regulations come to the
notice of the purchaser, he must inform-the contractor in
“writing forthwith”.

2. Notification to enable a party.to take action

77. In certain situations the other party to a contract,
be he purchaser or contractor, has to be notified before a
certain course of action can be taken. These are usually
situations which affect the liabilities of the parties.

10 See A/CN.9/WG.V/WP.4/Add.1, 1. Drawings and Descriptive
Documents, para. 12 (Yearbook . .. 1981, part two, IV, B, 1).
© 11 See A/CN.9/WG.V/WP.4/Add.3, VIII, Inspection and Tests,
paras. 21-22, 27-28 and 63-65 (Yearbook . . . 1981, part two, Iv,
B, 1).

12 See 'A/CN.9/WG.V/WP.4/Add.7, > XVIII, Applicable Law,
paras. 101-104 (Yearbook . .. 1981, part two, IV, B, 1).
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(a) Assignment of contract

78. In some forms under study, the written consent of
the purchaser is required for an-assignment by the contrac-
tor of the liabilities of a contract.!® It follows that the pur-
chaser has to have prior notification of the intended assign.-
ment.

(b) Defects

79. The contractor is required to notify the purchaser
of defects due to his fault requiring repair, rectification or
modification, before taking over.!® Where the purchaser is
in a position to know of the defects, then he must notify
the contractor so that the defects can be remedied.!S

. 80. The purpose of notification is to give the contrac-
tor an opportunity of remedying the defects. If the contrac-
tor fails to remedy the defects, the purchaser may do so
himself and recover the expenses incurred, or terminate the
contract.!$

(c)  Claim based on industrial or other intellectual
property

81. Where a third party makes a claim against the pur-
" chaser based on infringement of industrial or.other intellec-
tual property rights, notice to the contractor of such claim
may assist the contractor to conduct negotiations for the.
settlement of the claim and to act on behalf of the purcha-
ser. or to the extent permitted by the applicable law, to
join in such litigation.

3. Notification as prerequisite to exercise of a right

82. In some circumstances notification of certain events
is considered of such importance that it is a prerequisite to
the acquisition of a right. However, the approaches in the
forms under study are not uniform.

(a)  Claim for personal injury and damage to property

83. Where an injured person brings a claim in respect
of personal injury against the purchaser or the contractor,
or a third party brings an action in respect of damage to
‘his' property against either party, clause 24.1(c) and (d) of
ECE 188A/574A, depending on the circumstances, gives
one party a right to indemnity from the other party. How-
ever, clause 24.2 provides that:

“In order to avail himself of his rights under subpara-
graphs (c) and (d) of paragraph 24.1 the party against
whom a claim is made must notify the other of such
claim...”

13 Part Two, V, Assignment or Transfer of Contract, paras. 1-4.

14 See A/CN.9/WG.V/WP.4/Add.6, XVI, Rectification of Defects,
paras. 78, 92 and 107 (Yearbook . .. 1981, part two, IV, B, 1).

15 1bid., paras. 75-77, 86, 95 and 103-106.

16 bid., paras. 110-114.

(b)  Right to rely on exonerating event

84. Not all provisions on exoneration in the forms
under study require notifications as a prerequisite to re-
liance on it, although all require prompt notice to be given.
However, the UNIDO model contracts make notification
a prerequisite to exemptio'n‘ from liability as a result of
force majeure.’” Article 34.2 of UNIDO-TKL reads:

““If either party is prevented or delayed in the per-
formance of any of his obligations under this Contract-
by circumstances of Force Majeure, and if the affected

party has given written notice thereof to the other party
within (15) days of the happening of such event, speci-
fying the details constituting Force Majeure, with
necessary evidencethat a contractual obligation is thereby
prevented or delayed, and that the anticipated period
(estimated) during which such prevention, interruption
or delay may continue, then the affected or obligated
party shall be excused from the performance or punc-
tual performance (as the case may be) of such obliga-
tion as from the date of such notice for so long as may
be justified.”

(¢) . Termination of contract

85. In most provisions on the termination of a con-
tract based on breaches of contract such as delay in comple-
tion and non-conformity of work two notices are required.
The first notice is to give an opportunity to the party in
breach to remedy it.!® Where the breach is not or cannot
be remedied a second notice is required to declare the con-
tract avoided or terminated, if the injured party so wishes
to terminate.

86. As termination is considered a remedy of last
resort every effort is to be made to rescue the contract.
Although the additional period for the rectification of
defects is to enable the party to make good the defects, there
is, nevertheless, a breach of contract which at the time of the
first notice does not justify termination but only gives rise
to an action for damages. The first notice serves as a pre-
requisite to the acquisition of the right to terminate.!®

87. In the case of an exonerating event, the party
wishing to claim relief must notify the other party of the
event. If the event subsequently makes it impossible to per-
form the contract within a given time, either party is entitled
to terminate by giving notice to the other party.

17 See A/CN.9/WG.V/WP.4/Add.5, XIII. Exoneration, para. 36
(Yearbook . .. 1981, part two, LV, B, 1). A similar provision is
contained in the. ICC force majeure clause. Ibid., para. 35. But
compare art. 79 of the Sales Convention (Yearbook . .. 1980, part
three, I, B) (see para. 66 above).

18 See A/CN.9/WG.V/WP.4/Add.7, XVII, Termination, paras.
7-9 and 14-15 (Yearbook . . . 1981, part two, IV, B, 1).

19 The same approach has been adopted as régards non-delivery
of the goods in the Sales Convention (art. 49 (1) (b); see, however,
art. 49 (1) (@)) (Yearbook . . . 1980, part-three, I, B).
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88. Only in execeptional cases, such as bankruptcy,

may a party terminate a contract by serving only one
notice.2’ ' '

4. “Notification of variation

89. Variation of a contract may involve additions or

reductions to the work, and may therefore result in a -

change of the contract price, construction schedule or con-
tract guarantees. Generally a variation would require mu-
tual agreement, and notices of variation given by one party
~ to the other may precede the reaching of such mutual
agreement.?! These notices have the character of an offer
and acceptance for the variation of the contract.

90. However, some provisions analysed in this study
seem to enable the purchaser or the engineer to vary the
contract unilaterally.??

E. Legal effects of failure to noiify

91. The legal effects of failure to notify are often de-
pendent on the purpose of the duty to notify in the speci-
fic circumstances. The following are the main effects.

1. Loss of right

92. A right may be lost if no notice is given?® within
a certain period of time.

2. Liability for damages resulting from failure to notify

93, ' Failure to notify may result in liability for dama-
ges resulting from such failure.?®

94. Article 69(3) of the GCD-CMEA provides another
example where a party is liable to pay damages caused by
failure to notify the other party of an exonerating event.?’

F. Failure to respond to notice

95. Failure to respond to a notice given by a party
may result in certain consequences. For example, where a
purchaser is required to approve or disapprove documents
drawn up by the contractor and he does not respond within
a given period of time after he hasbeen notified of the docu-
ments, a presumption of approval may be raised.2® Such

20 See Part Two, XIX, Bankruptcy, para. 50.

21 See Part Two, I, Variations, paras. 26-27 and 43.

22 See Part Two, 11, Variations, paras. 29-30 and 38-42.

23 See A/CN.9/WG.V/WP.4/Add.5, X1II, Exoneration, paras. 33
and 38 (Yearbook ... 1981, part two, IV, B, 1), See also, articles

39 (1) and 43 of the Sales Convention (Yearbook . .. 1980, part’

three, I, B); A/CN.9/WG.V/WP.4/Add.2, VI, Transfer of Techno-
logy, para. 35 (Yearbook . .. 1981, part two,.IV, B, 1); and clause
19.2 of FIDIC-EMW. )

24 See A/CN.9/WG.V/WP.4/Add.5, XIll, Exoneration, para. 37

(Yearbook . .. 1981, part two, IV, B, 1).
See also, para. 66 above.

26 See A/CN.9/WG.V/WP.4/Add.1, 1, Drawings and Descriptive
Documents, para. 12' (Yearbook . . . 1981, part two, IV, B, 1). See
also, articles 5.6, 6.12 and 27 of UNIDO-TKL. See also, A/CN.9/
WG.V/WP.4/Add.3, VIII, Inspection -and Tests, paras. 49 and 89
(Yearbook . . . 1981, part two, IV, B, 1).

a case, however, must be distinguished from the foregoing
(section E above) as the consequences do not arise from the
notification but from the failure to respond to it.

XXI. SETTLEMENT OF DISPUTES

A. General remarks

96. The comprehensive and complex nature of works
contracts, their long-term character and the fact ‘that dis-
putes often concern technical issues, require the parties to
pay special attention to the way in which disputes are to
be settled. If a dispute arises before the construction of
the works is completed, the work should continue to pre-
vent damages which may be caused by any interruption
of the construction. Parties are therefore interested in a
speedy settlement of disputes.

.97. In most cases, the first step in the settlement of
such disputes is to endeavour to resolve them by negotia-
tion and agreement. In some contracts there are procedures
provided for in this respect, in particular a requirement that
the parties are not to initiate legal proceedings without
attempting first to settle their disputes or differences by
an amicable arrangement.

98. Article 37.1 of UNIDO-TKL provides:

“In the event of any dispute,.difference or conten-
tion in the interpretation or meaning of any of the
Articles to this Contract or reasonable inference there-
from, both parties shall promptly make endeavour to
tesolve the dispute or differences by mutual discussion
and agreement.”

99. And article 37.3 of UNIDO-TKL further provides:

“Subject to the provisions of this Article, either the
PURCHASER or the CONTRACTOR may demand
Arbitration with respect to any claim, dispute or other
matter that has arisen between the parties.

«“37.3.1 However, no demand for Arbitration of
any such claim, dispute or other matter shall be made
until the later of (¢) the date on which the PURCHA-
SER or the CONTRACTOR, as the case may be, has
indicated his final position on such claim, dispute or
matter, or (b) the twentieth Day after the CONTRAC-
TOR or PURCHASER, as the case may be, has presented
his grievance in written form to the other, and no writ-
ten reply has been received within twenty Days after
such presentation of the grievance.

“373.2 No demand for Arbitration shall be made
after the () Day following the date on which the PUR-
CHASER or the CONTRACTOR, as the case may be,
has rendered his written final decision in respect of the
claim, dispute or other matter as to which Arbitration
is sought. The PURCHASER or CONTRACTOR, as the
case may be, shall be obliged to specify that the written
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decision is in fact the final decision within the meaning
of this Sub-Article. Failure to demand Arbitration with-
in said () Days period shall result in the decision being
final and binding upon the other party .«

Similar provisions are contained in article 37.1 and 37.3 of
UNIDO-CRC.

100. The purpose of article 37.3 of UNIDO-TKL is
evidently to speed up the settlement of disputes. The failure
to demand arbitration within the time-limit agreed upon
under article 37.3 is perhaps regarded as a consent of
one party with the proposal made by the other party.?’

101. A provision for amicable settlement of disputes
is also contained in clause 49.2 of FIDIC-EMW which
provides that no dispute between the contractor and the
purchaser shall be referred to arbitration unless an attempt
has first been made to settle the dispute amicably.

102. Many disputes between parties to works con-
tracts arise from disagreement concerning quality and other
technical questions. It is advisable to settle these differen-
ces as soon as possible and not to wait for an arbitration
award or a court decision. Technical questions in legal pro-
ceedings come before the arbitrators or judges long after
the technical differences arose. This may have an undesir-
able influence on the implementation of a contract and
even if technical experts are called upon to give their
opinion in such proceedings the on-the-spot verification
may become more difficult.

103. A technical expert may be appointed directly
by the parties, or by a special institution selected by agree-
ment between the parties, to give an opinion on a techni-
cal dispute. The parties may specify in their contract
whether such a technical opinion should be considered
as binding, or whether they should merely constitute
evidence to which an arbitrator or judge should attach
a certain weight without being bound by it. In clause
49.2 of FIDIC-EMW there is a reference to technical
expertise to be used in connection with an amicable settle-
ment of disputes. The engineer’s position in settlement
of disputes is dealt with in paragraphs 138-143,

B. Conciliation

104. If the parties fail to settle their dispute by them-
selves they may attempt to settle it by conciliation. As the
parties are interested in solving their dispute without having
to resort to costly and time-consuming proceedings they
may agree upon conciliation before commencing court or
arbitration proceedings.

105. The purpose of conciliation is to achieve an ami-
cable settlement of the dispute with the assistance of an
independent third party. The settlement of the dispute is
based on the agreement of the parties as conciliators do not

27 See Part Two, XX, Notification, para. 95.

adjudicate but only assist the parties in an impartial manner
in their attempt to reach an agreement.

106. Taking into consideration the value of concilia-
tion as a method of amicable settlement of disputes arising
in the context of international commercial relations, UNCI-
TRAL adopted at its thirteenth session, after consideration
of the observations of Governments and interested organi-
zations, the Conciliation Rules of the United Nations
Commission on International Trade Law.2® The use of
these Rules was recommended by resolution 35/52 adopted
by the General Assembly on 4. December 1980.2°

107. The UNCITRAL Conciliation Rules are designed
to give guidance and settle problems arising in conciliation
proceedings, in particular as regards the commencement of
conciliatioh proceedings, appointment of conciliators, role
of conciliators, settlement agreement and termination of
conciliation proceedings. Under article 16 of these Rules
the parties undertake not to initiate, during the conciliation
proceedings, any arbitral or judicial proceedings in respect
of a dispute that is the subject of the conciliation proceed-
ings, except that a party may initiate arbitral or judicial
prodeedings where, in his opinion, such proceedings are
necessary for preserving his rights.

108. There is a model conciliation clause by which.
the parties would agree on the application of the UNCI-
TRAL Conciliation Rules. This clause reads: ‘

“Where, in the event of a dispute arising out of or
relating to this contract, the ‘parties wish to seek an
amicable settlement of ‘that dispute by conciliation,
the conciliation shall take place in accordance with the
UNCITRAL Conciliation Rules as at present in force.”

109. The UNCITRAL Conciliation Rules are suitable
for all kinds of contracts in international trade, including
works contracts. '

110. In some general conditions and model contracts
analysed in this study there are clausés which envisage con-
ciliation without solving questions connected with concilia-
tion proceedings.

111.  Article 37.1.1 of UNIDO-TKL and UNIDO-CRC
provides: ' ‘

“Should the dispute or differences continue to re-
main unresolved both parties may each nominate a per-
son to negotiate and reconcile the dispute or differences
to resolve thereby the matter of contention between the
parties arising out of the Contract. In the event that
these two persons referred to cannot agree, they shall
nominate a third Neutral Person to reconcile the dispute
or difference. In case the two persons cannot agree on

28 Official Records of the General Assembly, Thirty-fifth Ses-
sion, Supplement No. 17 (A[35/17), paras. 105 and 106 (Yearbook
... 1980, part one, II, A).

29 The Resolution and the Rules are set out in UNCITRAL
Conciliation Rules (United Nations publication, Sales No. E.81.V.6).
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a third Neutral Person or in case the efforts of the Neut-
ral Person nominated by the two parties fail to resolve
the difference within (6) months, both parties to the
Contract. shall proceed to Arbitration as provided for
"herein.”

C. Arbitration

112, ‘Works contracts like other contracts in interna-
tional trade often .contain an arbitration clause. Interna-
tional commercial arbitration is today a preferred method
of settling disputes arising out of international trade. It is
widely assumed that arbitration proceedings offer advant-
ages over judicial proceedings as they are better adapted to
the specific features of international trade. On the basis
of international conventions, in particular the New York
Convention on the Recognition -and Enforcement of
Foreign Arbitral Awards of 1958, the arbitral awards can
be recognized and enforced abroad often more easily than
cqurt decisions.

113. Two kinds of international commercial arbitra-
tion are used in practice. The parties may choose either a
permanent arbitration institution or an ad hoc arbitration.
All arbitration .institutions have rules according to which
they become seized, the arbitrators are appointed, the
arbitration proceedings are conducted and.the awards are
made. If the parties submit their dispute to an arbitration
institution they are considered to agree upon the applica-
tion of rules of such an institution.

114. Difficulties may arise if an ad hoc arbitration is
- chosen by the parties and they have not solved questions
concerning arbitration proceedings in their arbitration
" agreement. A similar situation may-also arise in cases where
such questions are not settled in the rules of arbitration
institutions. National legislation and international treaties
may help to overcome some of those difficulties. The
European Convention on International Arbitration of 1961
makes provisions for the regulation of various aspects of
arbitration proceedings, including appointments of arbit-
rators, the procedure to be followed, the conflict of law
rules to be applied and the recognition and enforcement of
the award.

115. 1In 1966, the United Nations Economic Commis-
sion for Europe and the United Nations Economic Commis-
sion for Asia and the Far East (now the United Nations
Economic and Social Commission for Asia and the Pacific)
developed rules providing answers to most questions con-
cerning arbitration proceedings. Particularly important and
widely used are, however, the UNCITRAL Arbitration Rules,
the use of which was recommended by the General Assembly
in its resolution 31/98 of 15 December 1976.*30

* Yearbook ... 1976, part one, II, A).
30 The Resolution and the Rules are set out in UNCITRAL
Arbitration Rules (United Nations publication, Sales No. E.77.V.6).

116. = Arbitration proceedings can be effected in most
cases only on the basis of a valid arbitration clause. How-
ever, disputes between organizations of the membercountries
of the Council for Mutual Economic Assistance (CMEA),
arising in the international trade, are settled in arbitration
proceedings without.the need to conclude individual arbit-
ration agreements. Such disputes are subject to arbitration,
in an arbitration tribunal established for such disputes in
the country of the defendant or, by agreement of the parties,
in a third member-country of the CMEA. A counter-claim
or set-off based on the same relationship as the original suit
is subject to consideration in the same arbitration tribunal
in which the original suit is considered. Arbitration awards
are final.

117.. These consequences follow from GCD-CMEA,
GCA-CMEA and GCTS-CMEA. In 1972, Member States of
the CMEA concluded a Convention on the Settlement by
Arbitration of Civil Law Disputes Arising out of Relations
Concerned with Economie, Scientific and Technological
Co-operation, which requires, generally, obligatory arbitra-
tion proceedings for settlement of all disputes arisingbetween
organizations of CMEA countries from commercial relation-
ships aimed at international economic, scientific and tech-
nical co-operation.

118. The parties when drafting an arbitration clause
shall take into consideration the form of arbitration to be
chosen (i.e. institutional arbitration or ad hoc arbitration)
and determine which disputes are to be covered by the
clause, The arbitration clause recommended for the appli-
cation of the UNCITRAL Arbitration Rules reads as fol-
lows:

“Any dispute, controversy or claim arising out of or
relating to this contract, or the breach, termination or
invalidity thereof, shall be settled by arbitration in accord-
ance with the UNCITRAL Arbitration Rules as at present
in force.”3!

119. It appears that this clause covers disputes con-
cerning questions as tor

(@) Whether the contract is valid or not;

(b) What are the legal consequences of invalidity of
contract;

(c) The interpretation of the contract, in particular
determining what are the duties and rights of the parties;

(d) What are the legal consequences of the breach
of contract including questions concerning ekonerating
circumstances;

(e) When the contract is terminated (in cases where
a party declares the contract avoided or where the con-

31 Official Records of the General Assembly, Thirty-first Session,
Supplement No. 17 (A[31/17), Chap. V., para. 57 (Yearbook . . .
1976, part one, 11, A).
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tract is terminated ipso iure) and what are the legal con-
sequences thereof; and

(f)  Other issues relating to the contract.

'120.  The attention of the parties is drawn to the possi-
bility of inclusion, in the arbitration clause, of the appointing
authority, the number of arbitrators, the place of arbitration
and the language to be used in the arbitral proceedings. But
if the parties fail to solve these questions in the arbitration
clause, the UNCITRAL Arbitration Rules* provide for ways
of setthng these issues.

121. The scope and nature of the arbitration clauses,
contained in the forms analysed in' this study, are varied
and some of them do not cover all disputes to which the
UNCITRAL model arbitration clause applies.

122.. Clause 28.1 of ECE 188A reads:

“Any dispute arising out of the contract shall be
finally settled in accordance with the Rules of Concili-
ation and Arbitration of the International Chamber of
Commerce, by one or more arbitrators designated in
conformity with those Rules.”

It ‘may be doubtful whether this clause covers disputes
concerning the validity of the contract and what the legal
consequences of its invalidity are, as well as the legal con-
sequences of its termination.

123.  ECE 574A deals with settlement of disputes in
arbitration proceedings in clause 28.1 which provides:

“Any dispute arising out of or in connection with the
contract shall be finally settled by arbitration’ without
recourse to the Courts. The procedure shall be such as
may be agreed between the parties.”

124.  The scope of this clausé is broader than that in
clause 28.1 of ECE 188A as it covers not only disputes
. arising out of the contract but also disputes which arise in
connection with the contract. The clause seems to include
disputes relating to the breach of the contract, but the
question remains open, whether it also covers disputes
concerning the validity of the contract and legal con-
sequences of the invalidity. This clause unlike that of ECE
188A does not refer to a set of arbitration rules so that the
parties would still have agreed on the arbitration procedure
(see paragraph 114 above).

125. In FIDIC-EMW and FIDIC-CEC there are arbitra-
tion clauses formulated in connection with the legal position
of a consulting engineer in the settlement of disputes. Dis-
putes may be referred to arbitration if the consulting engineer
fails to solve them.

126. Under clause 67 of FIDIC-CEC (see paragraph
142 below) such disputes are to be settled under the Rules
-of Conciliation and Arbitration of the International Chamber
of Commerce. This clause covers “any dispute or difference

* Yearbook . . . 1976, part one, II, A.

of any kind whatsoever between the Employer and the
Contractor or the Engincer and the Contractor in connec-

tion with, or arising out of the Contract, or the execution

of the Works.” The clause also relates to disputes between
the engineer and the contractor though the engineer does
not seem to be a party to the contract.3?

127. Clause 67 of FIDIC-CEC also covers disputes
arising in connection with the execution of the works in
addition to disputes connected with the contract. The
question may arise whether this clause also includes disputes
of an extra-contractual nature, such as disputes concerning
accidents occurring in connection with the construction of
the works.

-128.  In FIDIC-EMW the settlement of disputes by
arbitration proceedings is dealt with in clause 49.3 which

‘reads:

“If at any time any question, dispute or difference
shall arise between the Employer and the Contractor
in connection with or arising out of the contract or the
carrying out of the Works (whether during the progress
of the Works or after their completion, and whether
before or after the termination, abandonment or breach
of contract) which cannot be settled amicably either
party. shall, as soon as reasonably practicable, but not

earlier than three months after a request made to settle
the dispute amicably has been made to the other party,
give to the other notice in writing of the existence of
such question, dispute or difference specifying the nature
and the point at issue, and the same shall be finally settled
by Arbitration under the Rules of Conciliation and Arbit-
ration of the International Chamber of Commerce by
one or more Arbitrators appointed in accordance with
those Rules.”

129. In UNIDO-TKL and UNIDO-CRC arbitration is
dealt with in article 37.4 which provides:

“All claims, disputes and other matters in question
arising out of or relating to this Contract or the breach
thereof which canmdt be resolved by the parties shall be
decided by arbitration in accordance with the terms
contained in Annexure  ( ) attached hereto.3® This
agreement so to arbitrate shall be enforceable under
the prevailing arbitration law. The award rendered by the
arbitrator shall be final and judgements may be entered
upon it in any court having jurisdiction thereof.”

130.  Under article 37.3.1 (see paragraph 99 above) de-
mand for arbitration can be made by either party only after
the date on which the other party has indicated its final
position on such dispute. In this provision there is another
period of time during which arbitration proceedings cannot
be initiated, namely the period of 20 days after the date

32 See Part Two, VIII, Engineer.
33 According to the UNIDO model contracts, this annexure is to
be agreed upon by the parties.
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on which a party has presented his grievance in written
from to the other party and provided no written reply is
received within this period.

131. The parties agreeing to .an arbitration clause nor-
mally intend their dispute to be settled by arbitration instead
of by a court. Some contracts contain provisions to this
effect.

132. Clause 28.1 of ECE 574A states that the disputes

are to be finally settled by arbitration without recourse to
the courts.

133. The parties may, however, agree upon an option
to the claimant to initiate either court or arbitration proceed-
ings.

134. Such an option seems to be included in the
UNIDO model contracts. Article 37.5. of UNIDO-TKL and
UNIDO-CRC appears to allow the initiation of court proceed-
ings even during the period of time when the initiation of
arbitral proceedings is possible. This article reads:

“Notice of the demand for arbitration shall be filed in
writing with the other party to the Contract in accordance
with the conditions contained in the Annexure referred
to in Article 37.4 above.>* The demand for arbitration
shall be made within the period specified in Article
37335 after the claim, dispute or other matter in
question has arisen, and in no event shall the demand for
arbitration be made after institution of legal or equitable
proceedings based on such claim, dispute or other matter
in question if it would be barréd by the applicable statute
of limitations.”

135. It should be noted that not all provisions of the
forms under study are considered. For example, article 37.7
of UNIDO-TKL and UNIDO-CRC provides that arbitrators
shall have unrestricted access to the plant (notwithstanding
secrecy provisions) for the purpose of arbitration.

D. Court proceedings

136. In some works contracts there are exclusive juris-
diction clauses in which the parties determine the court of a
particular place to which the parties should submit their
disputes. The laws of most countries give effect, though
under varying conditions, to such agreements in interna-
tional trade contracts.

137. The certainty of the court which is to have juris-
diction in the dispute is useful for determining contractual
rights and duties of the parties. Courts of all countries apply
in principle conflict rules of their country and, in agreeing
on the jurisdiction of the court, the parties indirectly deter-
mine what conflict of law rules are to apply to their con-
tract. This is important even in the case of the choice by
the parties of the applicable law as the extent of the admissi-
bility of such a choice is to be judged on the basis of the

34 Article 37.4 is quoted in para. 129.
35 Article 37.3 is quoted in para. 99.

private international law of the country where the legal
proceedings are taking place.

E. Engineer in settlement of disputes

138. Some works contracts provide that the consulting
engineer may make observations or technical approvals or
even take decisions on certain issues without prejudice to
subsequent arbitration or other legal proceedings.

139. The procedure concerning the engineer’s decision
is provided for in clause 11 of FIDIC-EMW: '

“The contractor shall proceed with the Works in
accordance with the decisions, instructions and orders
given by the Engineer in accordance with these condi-
tions, provided always that:

“(@) if the Contractor shall, without undue delay
after being given any decision, instruction or order other-
wise than in writing, require it to be confirmed in writing,
such decision, instruction or order shall not be effective
until written confirmation thereof has been received by
the Contractor, and

“(b) if the Contractor shall by written notice to the
Engineer within 21 days after receiving any decision,

" instruction or order of the Engineer in writing or written
confirmation thereof, dispute or question the decision,
instruction or order, giving his reasons for so doing, the
matter shall be referred to the Engineer who shall within
a further period of 21 days by notice in writing, with
reasons therefor, to the Contractor and the Employer,
confirm, reverse or vary such decision.”

140. In FIDIC-EMW, the legal nature of the engineer’s
decision is provided for in clause 49.1, which is as follows:

“If either the Employer or the Contractor is dissatis-
fied with a decision, instruction or order of the Engineer
as confirmed, reversed or varied in accordance with
Clause 11 (Engineer’s Decisions) either party may subject
to Sub-Clause 239 of this Clause refer the matter to arbit-
ration pursuant to Sub-Clause 3 of this Clause,?” but
such reference shall not relieve the Contractor of his
obligation to proceed with the Works in accordance with
the decision, instruction or order as so confirmed, reversed
or. varied nor relieve the Employer of any of his obli-

gations under the Contract. The Contractor shall be at -

liberty in any such Arbitration to rely on reasons addi-
tional to the reasons stated in the written notice given
pursuant to Clause 11.”

141. It would therefore appear that:

(@) The engineer is entitled to interpret the contract
in connection with its implementation;

() Such an interpretation is binding on both parties,
'if the procedure provided for in the general conditions is

36 Sub-clause 2 is quoted in para. 101,
37 Sub-clause 3 is quoted in para. 128.




386 Yearbook of the United Nations Commission on Interriational Trade Law, 1982, Volume XIiI

complied with until such an interpretation is ‘changed by
an arbitral award.

142.  In FIDIC-CEC, the legal position of the engineer
is dealt with in clause 67, which is as follows:

“If any dispute or difference of any kind whatsoever
shall arise between the Employer and the Contractor
or the Engineer and the Contractor in connection with,
or arising out of the Contract, or the execution of the
Works, whether during the progress of the Works or
after their completion and whether before or after the
termination, abandonment or breach of the Contract, it
shall, in the first place, be referred to and settled by the
Engineer who shall, within a period of ninety days after
being requested by either, party to do so, give written
notice of his decision to the Employer and the Con-
tractor. Subject to arbitration, as hereinafter provided,
such decision in respect of every matter so referred shall
be final and binding upon the Employer and the Con-
tractor and shall forthwith be given effect to by the
Employer and by the Contractor, who shall proceed with
the execution of the Works with all due diligence whether
he or the Employer requires arbitration, as hereinafter
provided, or not. If the Engineer has given written notice
of his decision to the Employer and the Contractor and
no claim to arbitration has been communicated to him
by either the Employer or the Contractor within a period
of ninety days from receipt of such notice, the said
decision shall remain final and binding upon the Employer
and the Contractor. If the Engineer shall fail to give
notice of his decision, as aforesaid, within a period of
ninety days after being requested as aforesaid, orif either
the Employer or the Contractor be dissatisfied with any
such decision, then and in any such case either the
Employer or the Contractor may within ninety days
after receiving notice of such decision or within ninety
days after the expiration of the first-named period of
ninety days, as the case may be, require that the matter
or matters in dispute be referred to arbitration as herein-
after provided. All disputes or differences in respect of
which the decision, if any, of the Engineer has not
become final and binding as aforesaid shall be finally
settled under the Rules of Conciliation and Arbitration
of the International Chamber of Commerce by one or
more arbitrators appointed under such Rules. The said
arbitrator/s shall have full power to open up, revise and
review any decision, opinion, direction, certificate or
valuation of the Engineer. Neither party shall be limited

" in the proceedings before such arbitrator/s to the evi-
dence or arguments put before the Engineer for the
purpose of obtaining his said decision. No decision given
by the Engineer in accordance with the foregoing pro-
visions shall disqualify him from being called as-a witness
and giving evidence before the arbitrator/s on any matter
whatsoever relevant to the dispute or difference referred
to the arbitrator/s as aforesaid. The reference to arbitra-

tion may proceed notwithstanding that the Works shall
not then be or be alleged to be complete, provided always
that the obligations of the Employer, the Engineer and
the Contractor shall not be altered by reason of the
arbitration being conducted during the progress of the
Works.”

143.  The consequences of the engineer’s decision under
the clause quoted in the previous paragraph are similar to
those mentioned in paragraph 141. However, in addition,
the parties seem to be limited in respect of initiating arbit-
ration proceedings by time-limits stipulated therein.

F. Effect of resort to dispute settlement proceedmgs
on duty to perform

144.  The mere fact that the parties have commenced
negotiations for the settlement of disputes, or arbitral or
court proceedings does not by itself relieve either party
from his contractual obligations or justify a postponement
of performance. Moreover, in some contracts it is stressed
that in case of a dispute both parties are obliged to continue
with the performance of their obligations.

- 145, Article 37.2 of UNIDO-TKL and UNIDO-CRC
stipulates in this respect:

“Notwithstanding - the existence of a -dispute, the
CONTRACTOR and PURCHASER shall continue to
carry out their obligations under the Contract, and pay-
ment(s) to the CONTRACTOR shall continue to be made
in accordance with the Contract that in the appropriate
cases qualify for such payment(s),”

146.  Article 37.6 of UNIDO-TKL and UNIDO-CRC
provides as follows:

“The CONTRACTOR and. the PURCHASER shall
continue the work and undertake their obligations under
the Contract in accordance with Article 37.2 and the
Contractor shall maintain the progress schedule during
any arbitration proceedings, unless otherwise agreed by
the PURCHASER in writing.

37.6.1 Before commencement or continuation of the
work which is the subject of the dispute under arbitration,
the CONTRACTOR may request, at his discretion, a bank
guarantee from the PURCHASER to cover the CON-
TRACTOR’s estimate of the additional costs involved.

The bank guarantee shall be payable in part orin full only

as a result of Arbitration proceedings in favour of the
CONTRACTOR, and shall be valid until 30 days after
the Arbitration Award.”

147.  Another provision concerning this subject is
obtained in article 37.1.2. of UNIDO -TKL and UNIDO-CRC
‘which reads:

“Pending resolution of any such claim or dispute
pursuant to Article 37.1.1 the Contractor shall perform
in accordance with the Contract without prejudice to
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any claim by the CONTRACTOR for additional com-
pensation and/or time to complete the work if such
instructions (are in his opinion) above and beyond the
requirements of the Contract.”

148. Clause 49.4 of FIDIC-EMW, which deals with a
relationship between the obligation to perform in case of
arbitration and suspension of contract, reads:

“Performance of the Contract shall continue during
Arbitration proceedings unless the Employer shall order
the suspension thereof, and if any such suspension shall
‘be ordered the reasonable expenses of the Contractor
occasioned by such suspension shall be included in the
Contract Price if the Arbitrators so decide. No payments
due or payable by the Employer shall be withheld on
account of pending reference to Arbitration.”

149. It seems to follow from this provision that the
obligation to proceed with the performance of the con-
tract- (by the contractor) does not apply if the purchaser
suspends the performance of the contract irrespective of
whether or not he was entitled to do so.

Part Thrge
[A/CN.9/WG.V/WP.7/Add.6* |

LIST OF QUESTIONS FOR CONSIDERATION BY THE
WORKING GROUP

A..  Introduction

The Working Group may wish to consider the questions
listed below in its discussion of the topics in the light of
Study II. As in Study I, the list is not intended to be
exhaustive. -

B. Questions

I. Feasibility studies

1. Should the contractor be obliged to verify the
- accuracy and adequacy of

(2) Feasibility studies, or
(6) Information on which these studies are based
supplied to him by the purchaser? (See also question 55).

2. If question 1 is answered in the affirmative, should
this obligation be limited to the discovery of evident errors
or defects, or should it be wider?

3. If question 1 is answered in the affirmative, should
this obligation be limited to feasibility studies and infor-
mation which are to be used as a basis for the work to be
performed by the contractor?

* 27 April 1982.

4. Should the contractor be obliged, independently of
studies or information supplied by the purchaser, to make
studies and obtain information necessary for him to carry
out his obligations under the contract?

5. 1If question 1 or 4 is answered in the affirmative,
how should the legal implications arising from a discrepancy

‘between verification, studies made and information obtained

by the contractor, and studies and information supplied by
the purchaser, be settled?

6. When physical conditions are dealt with in feasibility
studies, to what extent should the contractor be responsible
for his performance under the contract when a change of

-physical conditions affects such performance?

7. If the contractor is to bear some responsibility in
respect of feasibility studies or information supplied to him
by the purchaser who had obtained them from a third party,
should the purchaser be obliged to assign to the contractor
his rights arising from a breach of obligation by the third
party in preparing such study or obtaining such information?

. Formation of contract

(Questions on the legal issues involved in tender proce-
dure have not been formulated for the reasons indicated in
A/CN.9/WG.V/WP.7/Add.1, paragraph 22%%.)

8. Should the legal guide analyse legal problems con-
nected with contractual terms which under the works con-
tract are to be agreed upon in the future by the parties?

9.  Should the legal guide analyse legal problems con-
nected with contracts subject to condition (e.g. entry into
force subject to.condition)?

III. Variation

10.  Should the purchaser be entitled unilaterally to
vary the scope of the work undertaken by the contractor,
if so, under what circumstances, and to what extent?

11. ‘Should the contractor be entitled unilaterally to
vary the scope of the work undertaken by him, and if so,
under what circumstances, and to what extent?

12. If question 10 or 11 is answered in the affirmative,
by what procedure should the scope of consequent varia-
tions in other contractual provisions (e.g. price, time sched-
ule, performance guarantees) be determined?

IV. Interpretation

13. Should the contract include a provision on general
rules of interpretation? If so, what principles should be
reflected in these rules?

14. To what extent should the negotiations be taken
into consideration in interpreting a contract (e.g. views

** Reproduced in this volume, part two, IV, B.
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exchanged, statements made, or conduct during negotia-
tions)? . :

15. Should the legal guide recommend definitions of
certain terms. often used in works contracts? Which terms
should be defined?

16. Should the legal guide recommend rules to resolve
conflicts between the contract, annexures thereto, and
general conditions incorpotated by reference?

V. Assignment

'17. Should either party be allowed to assign the con-
tract as a whole, and if so, under what conditions?

18. Should either party be allowed to assigh his rights-
under the contract, and if so, to what extent?

19.. Should either party be allowed to assign his obli-
gations under the contract, and if s6, to what extent?

VL. Sub-contracting

20. Should the ability of the contractor fo sub-con-
tract be restricted, and if so, to what extent?

"21.  When sub-contracting is permitted, to what extent
should the purchaser participate in the selection of a sub-
contractor by the contractor? (See also question 35).

22. To what extent should the terms of the sub-con-
tract be determined in the main contract?

23. If the contractor is qbliged to procure équipment
or services for the purchaser, should he be obliged

(@) To conclude contracts with a third party in his
own name on account of the purchaser; or

(b) To conclude contracts with a third party on behalf
of the purchaser; or

(¢) To assist the purchaser in his negotiations with a
third party? (See also question 36).

24. Should. the purchaser be entitled to pay the sub-
contractor if the contractor fails to pay him, and if so,
under what conditions?

25. Should the legal guide deal with contracts entered
into by the purchaser with third parties in connection with
the execution of the works?

26. If question 25 is answered in the affirmative, should
the sub-contractors to. he employed by the purchaser be
agreed upon between the contractor and the purchaser, and
if so0, in which cases?

27. Should the legal guide deal with the consequences
of failure of performance by the purchaser’s suppliers
affecting the execution of the contract by the contractor?

VIL.  Co-ordination and liison agents

28.  Should a liaison agent be designated by each party
in the contract, and if so, should the scope of the agent’s

authority be determined in the contract by the party desig-
nating him?

29. Should the contract include a pfovision on the duty
of the parties to co-operate in the execution of the contract,
and if so, how should this duty be defined?

30. What co-ordination procedure should be agreed
upon in the contract?

VIIl. Engineer

31. What should be the main functions and scope of
authority of the engineer as the purchaser’s representative?

32. In addition to his functions as the purchaser’s
representative, should the engineer be given the function
of deciding certain issues affecting the parties as an impar-
tial person? (See also questions 92 and 93).

33. If the answer to question 32 is in the affirmative,
how should his duty to be impartial be defined?

IX. Liabilities in respect of third parties

34. In what cases, if any, should the contractor be fully
responsible for failure to perform by a third party (e.g.
employee, sub-contractor) whom the contractor has engaged
for the fulfilment of his obligations under the contract and
in what cases, if any, should the contractor’s responsibility
be limited?

35. Should the responsibility of the contractor for sub-
contractors employed by him differ, depending on whether
they ‘have been chosen solely by the contractor, or on

_whether the purchaser has participated in their selection?

36. What should be the responsibility of the contractor

(@) If he concludes contracts as described in question
23 (2)?

(b) If he concludes contracts as described-in question
23 (b)?

(c) . If he assists in negotiations as described in question
23 (c)?

37. Should the legal guide deal with loss or damage
caused to the purchaser in connection with the execution
of the contract by employees or sub-contractors of the
contractor, or loss or damage caused to the contractor in
connection with the execution of the contract by employees
or sub-contractors of the purchaser?

X. Technical assistance

38.  What issues should be addressed in connection with
the provision of training (e.g. place of training, payment
conditions, type of training)?

39. What issues should be addressed in connection with
the provision of management services (e.g. payment con-
ditions, type of management, responsibility for operation
of the works)?
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40. What kinds of technical assistance other than the
provision of training and management services should be
dealt with in the legal guide?

41. If technical assistance other than training and
management services are to-be dealt with, what issues
should be addressed in connection therewith?

42. Are there any special problems (other than those
involved in the transfer of technology) in protecting con-
fidential information conveyed through technical assistance?
If so, how should such problems be solved?

X1. Maintenance and spare parts

43. Should the legal guide deal with the contractor’s
obligation to maintain the works? '

44. If question 43 is answered in the affirmative, what
should be the scope of the main obligations of the con-
tractor in regard to the maintenance of the works after the
expiry of the guarantee period?

45. What should be the obligations of the contractor
in regard to the supply of spare parts manufactured by him?
(See also question 8.)

46. Should the contractor be obliged to procure spare
parts manufactured by third parties? (See also question 23.)

47. If question 46 is answered in the affirmative, what
should be the extent of his obligation in connection with
such procurement? (See also questions 23 and 26.)

XI. Storage on site

48. To what extent should either of the parties be:
obliged to provide storage facilities and to store materials
and equipment on site?

49. Who should bear the costs connected with such
provision of storage facilities and storing?

50. Who should bear the risks in respect of materials
and equipment stored on site, and to what extent?

XIII.  Price

51. What factors favour the adoption of

(@) A lump-sum price, or

(b) A price on the basis of time incurred and work
done, or

(c) A reimbursable price for a works contract, or cer-
tain items herein?
52. If the price is to be determined on the basis of time

incurred and work done, what procedures are appropriate
for measuring the time incurred and work done?

53. In the case of areimbursable price, what procedures
are appropriate for determining the price payable?

54. Should the legal guide deal with issues concerning
price currency, and if so, which issues?

XIV. Revision of price

55. Should the contractor be entitled to an increase in
price if the scope of the work has to be changed owing to
the discovery of errors in the data supplied by the purchaser?

56. Should there be a revision of the price when a
change in the laws in force on the site requires an alteration
of the-works? (See also question 12.) '

XV. Payment conditions

57. How should the due date of an advance payment
be determined? '

58. What conditions.should be required for payments
to be made during the course of the execution of the con-
tract?

59. What conditions should be required for payfnents
to be made after completion of the works? -

60. What conditions should be required for payments
to be made after the expiration of the guarantee period?

61. Should the legal guide deal with issues relating to
bonus stipulated for completion of the work by the con-
tractor before the due date?

62. When the contractor has granted credit to the pur- .

chaser, should issues relating to the credit terms be analysed?

XVI1. Performance guarantees

63. What should be the legal nature of the performance
guarantee (e.g. independent, accessory, subsidiary)?

64. At what time should the performance guarantee be
provided?

65. Should the contract provide for a reduction in the
amount of the performance guarantee? If so, under what
circumstances and to what extent should the amount of
the guarantee be reduced?

66. When the performance guarantee ‘is subsidiary,
what steps should the purchaser take before he is entitled
to claim under the guarantee?

67. Should the guarantor’s obligations be limited to
the payment of a sum of money, or might it also include
other obligations?

68. What should be the effect upon the performance
guarantee of variation of the contract?

69. Should the legal guide deal with the period to be
covered by a performance guarantee?
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XVII. Insurance

70.  What risks should be covered by insurance of the
materials and equipment to be incorporated in the works,
and who should provide such insurance?

71. What period of time should be covered by the
insurance mentioned in the previous question?

72.  Should insurance of the materials and equipment
cover the time during which the contractor bears the risks
in respect of such materials and equipment?

73.  What risks should be covered by insurance of the
works during the construction, and who should provide
such insurance?

74. Should the contractor’s equipment be covered by
insurance?

75.  Should the legal guide deal with liability insurance
of the purchaser and contractor?

76.  What should be the consequences of failure to pro-
vide insurance in accordance with the contract?

XVIIL.  Customs duties and taxes

77.  Should the legal guide deal with issues relating to
customs duties?

78. Should the legal guide deal with issues relating to
taxes and levies?

XIX. Bankruptcy

79. Should the bankruptcy of either party be dealt
with only in chapters dealing with other topics when bank-
ruptey is relevant to such topics?

80. What should be the rights under a works contract
of the purchaser on the bankruptcy of the contractor, and
vice versa?

XX. Notices

81. In what contexts in works contracts should the
despatch theory under article 27 of the Sales Convention
be adopted?

82. In what circumstances should notice constitute
a pre-requisite to the exercise of a right?

83. Should a failure to notify within a time-limit result
in the loss of a right, and if so, in what circumstances?

84. In what situations, if any, should a presumption of
approval or consent be raised upon failure to respond to a
notice within a time-limit?

85.  What consequences should the failure to notify have
in cases not covered by questions 82 and 83 above?

XXI.  Settlement of disputes

86. Should the parties be obliged to attempt to settle
their disputes by negotiation before instituting legal proceed-
ings?

87. If question 86 is answered in the affirmative, what
procedure should be provided for such negotiation?

88.  For the settlement of disputes concerning technical
issues, should the parties be obliged to refer such disputes
to a technical expert for his opinion prior to instituting
legal proceedings?

89. Should the legal guide deal with conciliation as a
means of dispute settlement?

90. In relation to the use of arbitration as a means of
dispute settlement, should the legal guide only recommend
the use of the UNCITRAL Arbitration Rules, or in addition
analyse the special problems connected with the use of arbit-
ration in works contracts?

91. Should the legal guide deal with clauses on court
jurisdiction?

92. Should the engineer be authorized to settle disputes
between the contractor and the purchaser and, if so, should
such an authorization be limited to technical issues?

93. If question 92 is answered in the affirmative, what
should be the legal nature of the engineer’s decision given
in the settlement of a dispute?






