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ANNEX I.

Comments and pro'POsals £Y the re'Presentative of the
United Kin~doma incorporatinp; observations by the

representative of Ghe.na

lorigin~: English?

Article 74 of ULIS

1. This article presents difficulties st two levels, at the level of form and at
that of substance. At the level of form, the lanSUage used does not always clearly
express what was presumably the legislative intention, and at the level of
substance the legislative intention may, it is suggested, produce unsatisfactory
results in some circumstances. Since the question of substance may be controversial,
the question of form is discussed first, though the two questions cannot be kept
entirely separate.

FOR."4

Paragraph 1

2. (a) "He shall not be. liable ••• ", It appears from paragraph 3 that this is
intended to refer only to liability in damages (or possibly in some cases liability
to specific performance, since the article includes situations in which performance
is not impossible but is nevertheless excused; see below). .But in the terminology
of ULIS (e.g. art. 35(2), 36), and still more clearly in that ot the new draft
(e.g. art. 33(2), 35), the w02:'d "liable" embraces subjection to any remedy,
including avoidance. The text should therefore be

"He shall neither be required to perform nor be liable for his
non-performance ••• "

(b) "If he can prove that it was due to ••• ", The phrase "due to" is not
very felicitous. The non-performing party is, in effect, being afforded an
opportunity to excuse his non-performance, and in the absence of a clear
understanding as to what is meant by "due to" (the French text is equally open),
two difficulties arise. (i) Even before the matter comes before a tribunal, it
will be possible for the non-performing party, by relying on a generally long chain
of causation, to argue that his non-performance was "due to" a wide range of factors.
Thus, Professor Tunc's commentary envisages the possibility that a seller might
claim exemption on the ground of an unforeseen rise in prices. In such a case the
non-performance would presumably be l~ue to" the rise in prices in the sense that
the rise in prices is the reason why the seller has not performed (i.e. the seller
has found it uneconomic to do so). Admittedly, in such a case the seller would
have to prove that "according to the intention of the parties or of reasonable
persons in the same situation", he was not bound to take into account or overcome
the rise, but nevertheless the scope for dispute seems dangerously wide. (ii) If
the dispute is brought before a tribunal, the acceptable limits of cause and effect
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cannot be settled on any easily identif'iable nt'inciples. 'rhe resUlting doubt and
divergence between national jurisdictions ought to ,be avoided'if possible. But
since the wide scope of the phrase "Tas apparently the legislative intention, the
question of revision is considered under the heading of "Substance", below.

(c) "Regard shall be had to what reasonable persons in the same situation'
would have intended". This formulation appears to have been a compromise, and it
may be the bes't that, can be achieved, but if it ,i~ taken to mean what ,it says it ,
will create ditficulty ,sJnce a reason~ble seller and a reaso,nable buyer might well
have intended quite different things. It will presumably in fact be construed as
requiring the court to decide whether the party could reasonably have been

, expected to "take into account" etc. the circ'\Jmstances'. It would be better to sa:y,
this~ e.g.: " '

, ;',

"Regard shall be had to what the party in question could reasonably have •
been expected to take into account or to avoid or to overcome".

Paragraph 2

3. This presents three difficulties: (i) it does not state the primary rule,
Le. that if the delay' is not inordins.te, the obligation is only suspended;(ii) it
expresses the 'exemption in terms of suspension of the obligation, whereas
paragraph I has' expressed it in terms of exemption from liability; th,is duplicatioJ1
of concepts seems to serve no practical purpose, and might possibly give rise to
doubt 'as to what was intended; ,(iii) frorrl the Common Law point of 'Vjew at least, ,
the phrase "the party in default" is conrusdng , since it suggests that'the party is
in some wa.,y at fault , whereas paragraph I assumes that he has proved that he is not.
These difficulties could 'be met by the follO\dng text:

n;!here the circumstances w'hich gave rise to the non-performance constitute
only a temporary impediment to performance, the exemption provided by this
article shall cease to be available to the non-perforin.i.ng party when the,
impedinent is" removed, save that if performance toTOuld then, by reason of the t'
delay, be so radically changed as to A.L10unt to the performance of anobli'gation
quite different f'rom that contemplated by the contract, the exemption shall be
permanerit. n '

Paragraph 3

4.. This appears to envisage tWQ possibilities: (i) that the party who has not.
performed may nevertheless want to avoid thec,ontract on some other ground;
(ii) that the other party ,thOUgh he cannot claiin daioages (because of the exemption
provided by paragraph 1) ,~J2.y wish to avoid or ({fhe is the buyer) reduce the
price. Subject to the question of substance {below}, it .i5 not unreasonable to
provide for (ii) expressly, since the pattern of remedies adopted 'in this article
is foreign to, for example, Common Law system.s; but'it is less clear Why (d ) is
included. It seems to be illogical and superfluous. Tllere can of course be
circumstances in which the party who is exempted f'rom liability in damages by
paragraph I may nevertheless reasonably wish to avoid the contract on some other

I ...
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ground (for example, a seller who is exempted trom liability for late delivery, may
wish to avoid the contract because of the seller's subsequent refusal to pay the
price) but there is in any event nothing in paragraph 1 to suggest that he may not
do so. To exempt a party from liability to damages does not logically exclude him
from avoiding the contract on some other ground. Since therefore the inclusion of
(i) seems to serve no useful purpose and may give rise to doubts as to what was
intended, it seems best to redraft the clauseto·deal only with (ii), as follows:

"The exemption provided by this article for one of the parties shall not
deprive the other party of any right which he has under the present Law to
declare the contract avoided or to reduce the price, unless the circumstances
which gave rise to the exemption of the first party were caused by the act of
the other party or of some person for whose conduct he was responsible."

• (The present paragraph 3 speaks o·f "relief" and not of "exemption", ,but this seems,
once again, to multiply concepts unne cessarily ) •

SuBSTANCE

5. At the level of substance the article is open to several criticisms.

(i) It deals both-with the situation where the contract has, in Common Law
terms, been frustrated (Le. performance has become impossible or illegal,
or in the words of paragraph 2, has so radically changed as to be
performance of an obligation quite different from that contemplated by
the contract), and also with the situation where non-performance is
excused for some less fundamental reason. (See the remarks above on
paragraph l: "If he can prove it was due to ...."). To allow a Party to
claim exemption because some unforeseen turn of events has made
performance unexpectedly onerous, is out of place in the context of sale
of goods for the reasons whl ch are set out at greater length by the
representative of Ghana below. Excuses for non-performance falling short
of frustration should be either expressly provided for in the contract or
ignored. This approach could be expressed by redrafting paragraph 1 as
follows:

"Where one of the parties has not performed one of his obligations,
he shall neither be required to perform nor be liable for his
non-performance if he can prove cither that performance has become
impossible owing to circumstances which, according to the intention of
the parties at the time of the conclusion of the contract, he was not
bound to take into account or to avoi d or to overcome, or that, owing to
such circumstances, performance would be so radically changed _as to
amount to. the performance of an obligation quite different from that
contemplated by the contract; if the intention of the parties in these
respects at the time of the conclusion of the contract was not expressed
regard shall be had to what tihe party who has not performed could
~asonably have been expected to take into account or to avoid or to
overcome. "

/ ...
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(H) 'Ibe article allows the contract to be avoided (subject to the usual
conditions) where performance is excused. Where avoidance takes place,
the POSltion of the parties is governed by ULIS article 78. This is
primarily .concerned with avoi.dance on b.reach , and it ms..v not be well
s'llited to the dealing with the consequences of ·frustration. In particular,
the part.y from whom restitution is claimed may have incurred expense in

. perfOrL8.l1Ce of the contract; if this expense has resulted in a benefit to
the other party, this be:nefit may presumably be set off against .the
restitution claimed'; but if the expense has not resulted in ariybenefit,
no set-off seems to be allowed.

6. Revision of article 78 is not of course within the scope of .this study, but
the prob.Leia is mentioned because it is an aspect of the larger question whether
avotdence on frustration shoul.d be covered by the same rules as avcddance on breach.
Avoida.."lce, if coupled with the effects laid down in article 78, m8¥ be too drastic e
a remedy wh!';re the non-performance is not due to any fa'ult. For example, if an
f.o.b. buyer were unable, owing to circumstances within article 74 (1), to give
effective shipping instructions, the buyer would be exempted from damages for this
non-performance, and it is obviously right that the seller should be relieved of
his obligation to deliver; but it is not so obvious that he should be allowed to
avoid the contract. For this would entitle him to obtain restitution of any part­
performance he might have rendered, on condition of restoring the price
(art. 78 (2». This could cause injustice to the blameless buyer where the market
is r1s1ng. Similar cases of injustice to the seller could arise on a falli~g

market. If problems such as this are to be dealt with, a special scheme of
remedies for the situation envisaged in art. 74 wi1:L be necessary

Addendum to (i) above by the representative of Ghana

7. Whether, apart from frustrating events, a Sale Law should recognize and give
legal effect to other circumstances to Vihich the parties did not advert their
attention at the time of making their contract, and if so, what such effect should f ..:
be, seems primarily to be a question of legislative policy. The considerations .
against giving legal recognition to such circ.umstances are ~y, and among them
the following seem to be important:

(a) Such cdz-cumat.ances are very di fficult to define with sufficient preC1S10n
to make for certainty and uniformity of application. This is particularly important
in a law intended for application in legal systems of several nations with differing
traditions of ,jurisprudence;

(b>' In the nature of things, they are very difficult to bring together into a
single class by means of a definition, because of their possible diversity. It is,
therefore, impossible in principle to make a single rule, applicable to all of them,
without introducing a rather questionable element of arbitrariness. The alternative
to a single definition, would be to envisage and to set out expressly a series on
non-frustrating situations which may for some reason or another be thought to be of
SUfficiently important effect to warrant their being regarded as factors affording

I ...
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some sort of" relief" (not necessariJ.y of" the same kind) to one of" the contracting
parties. This alternative promises to result in inelegance without any guarantees
of" comprehensiveness. It is doubtful if the possible practical results of such a
legislative effort would justify the effort involved;

(c) Such cases have traditionally been best le it to the contracting parties
themselves to stipulate for;

(d) The very wording of the present paragraph 1 shove how dif"ficult it is to
provide for such situations in a general legislative text. The paragraph speaks of"
" ••• circumstances which, accordi~ to the intention of the parties at the time of"
the concLus i on of" the contract, lone of the parties7 was not bound to take into
account orAovercome". The underlined words do not-necessarilY confine an inquiry
about the intention of the parties to the terms of the contract as they are written
or proved by oral evidence, and "what reasonable persons in the same situation
would have intended" is not an easy standard to apply after the event;

(e) The traditional jurisprudence of sale la,." both ill Civil Law and Common
Law, has generally ignored this matter, probably because of problems such as those
set out above, and neither system appears to be any the worse f"or this omission.

I ...
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ANNEX 11

Comments and proposals b~ the representative of the
Unlted States and observations of the representatives

of France and Hungag

IOriginal: English/French7

Articles 75-77 of ULIS

1. A draft report on articles 75 to 77 of ULIS ",as prepared by the representative
of the UDitfd States and circulated to the representatives of France, Hungary, Iran
and Japan for their comments. Such exceptions as they took have been set out in
the appendix to this final report; otherwise it is assumed that they are in
agreement. •

Scope

2. Articles 75 to 77 purport to contain "Supplementary grounds for avoidance" of
t,he contract. Article 75 is limited to contracts for delivery in instalments while
article 76 applies to contracts for sale generally. Article 17 states one effect
of avoidance under the preceding two articles.

Article 75

3. Article 75 (J.) provides that when either party's failure to perform as to one
instalment, under a contract for delivery in instalments, eives the other "good
reason to fear failure of performance in respect to future instalments," he may
avoid the contract for the future. In order to bring this article into conformity
with the provisions on fundamental breach, it would be desirable to change the
quoted language to read: "good reason to fear a fundamental breach in respect to
future instalmentsH

•

4. Article 75 (2) gees on to allow avoidance by the buyer as to deliveries
already made as well, "if by reason of their interdependence such deliveries would
be worthless to him"., (No need was seen to give the seller such a right.) The
requirement that past deliveries be made "wor-th.Leas" seems too strong. It would
be desirable to substitute for the quoted language: "if by reason of their
interdependence the value of such deliveries to him would be su:Ostantially
impaired" •

Article 76

5. Article 76 a.llows a party to avoid when prior to the "date fixed" for
performance "it is clear that one of the parties will commit a fundamental breach
of contract". A minor improvement would be to delete the word "fixed" which might
be read as limiting the application of the article to contracts in which a date is
expressly stated. There is, however, a more basic difficulty with this section
which attempts to incorporate into ULIS common law notions of "anticipatory breach".

I ...
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6. The original language ofarti cle 76 (then article 87 of the 1956 draft) was:
"when ••• either party so conducts himsel:f as to disclose an intention to commit a
funda:rrental breach o:f contract". Although tLds language was broadened at the Hague,
to go beyond the conduct of a party, Pro:fessor Tunc's commentary On article 76
justi:fied it in terms o:f the original narrower language:

It is not right that one party should remain bound by the contract when the
other has, :for instance, deliberately declared that he will not carry out one
of his :fundamental obligatioIlsior when he conducts himsel:f in such a w!Y that
it is clear that he will conunit a :fundamental breach o:f the contract /emphasis
supplied/. -

It would be desirable to revert to the original narrower language. The common law
doctrine of "anticipatory breach", on which article 76 is presumably based, is
limited to the conduct o:f the party. Furthermore, the broader language o:f
article 76 may lead to an unjust result.

7• Suppose that as a result o:f events other than the conduct of, say,the seller,
it becomes clear to the buyer that the seller will not be able to per:form (and has
no legal excuse). I\fot1-Tithstanding the seller's insistence that he will be able to
perform in spite er these events, the buyer avoids under article 76. To everyone's
surprise, when the time for performance comes, the seller is able to perform and is
willing to do so. But under article 76, not only is the contract avoided, but,
under article 17, the seller is liable :for damages - even though no conduct on his
part justi:fied the buyer in thinking that there would be a breach. It would
therefore be preferable to revert to the language of the earlier draft (quoted
above), and to leave the hypothetical case just stated to be dealt with under
article 73 (allowing suspension of performance when "the economic situation of the
other party appears to have become so di:fficult that there is good reason to fear
that he will not per:form a material part o:f his obligations"). It may be desirable
to broaden article 73 :for this purpose and to allow the "other party" to remedy the
situation by providing assurances, but this question goes beyond the scope of this
draft study. It should be noted that article 48, which is also beyond the scope of
this draft study, would have to be brought into line with article 76 i:f the change
suggested here is made.

Article 77

B. Article 77 states one effect of avoidance under article, 75 or 76 - the party
avoiding may claim damages. Since article 7B (I) says that avoidance on any ground
leaves the parties "subject to any damages which mB\Y be due", article 77 seems
unnecessary. Furthermore, it is misleading to include it under- the heading
"Supplementary grounds for avoidance" rather than "Effects of avoidance". It
should be omitted.

I ...
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Comments of the representative of France

Article 75-77

9. (a) ,Your drafting proposal designed to bring this provision into conformity
'with the ,provisions on fundamental breach merits approval.

(b) While the arorementdoned amendment; tends to limit more precisely the
circumstances in which the parties may request avoidance of the contract, the
amendment that you are proposing to paragraph 2 has the opposite effect.

10. It is difficult to determine whether the deliveries would be worthle~s to the
buyer because this would require a sUbjective judgement.

11. Your proposal would have the effect of replacing the words "pas d 'int~r@t" by
the words "peu d 'int,~ret" t which would considerably heighten the uncertainty and
would increase ther{sk-of litigation. I would therefore prefer not to change the
paragraph ",hich already' f,avours the buyer to the detriment of the seller, since it
applies only to the former.

Article 76'

12. The replacement of the word "fixed~' by a more general, less exact 'term appears
to me to be a desirable improvement.

13. On the other hand, the advantage of reverting to the language of article 87 of
the 1956 draft is questionable.

14. I agree that the evidence of a future or contingent situation is very often

unsatisfactory.

15. That is why the claimant or court is reassured when the defendant himself has Ji/.M,I~
revealed his intention not to perform the contract without actuBJ.'ly committing a ~l
fundamental breach.

16. You would like to rule out avoidance in cases where the defendant did not
state his intentions.

17. However, a rule of this kind might involve the contracting party in' excessive
risk. ~t us take the case of a shipowner who 'orders a. very special type of vessel
from a shipyard. Later it becomes "clear" that the economic position of the buyer
has substantially deterioriated and that bankruptcy proceedings are deemed
inevitable. In such a case it would seem preferable to allow the seller to avoid
the contract even if the shipowner, attempting to regain the confidence of his
creditors, were to confirm his wish to purchase the vessel in question.

18. Admittedly, after the manner of French criminal law where confession is
considered to be the most conclusive of evidence, it vould be preferable in such a

I ...
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ease for the two parties to agree to avoid their contract when one of the parties
has acknowledged that he is either unable or unwilling to perform his obligations.

19. However, the present wording leaves wider discretion to the court, although
the adjective "~~" - which, to my mind, is closer in meaning to "obvious"
than to "clear" - leaves very little room for uncertainty. Besides, subsequent
events 'Would resolve a..'1Y uncertainty.

Comments of the representative of Hungaq

20. (a) Article 76 and article 48 are overlapping. Article 76. is broader than
article 48 because it deals with all cases of fundamental breach and not only with
non-conformity on the one hand and is narrower than article 48 on the other because
it deals only with fundamental breach whereas article 48 covers both fundamental
and non-fundamental breach in the restricted domain of non-conformity. The first
question is whether two separate and overlapping articles are needed for the
purposes of anticipatory breach. One article might suffice. The next question is
what its substance should be.

(b) !~a.ny good reasons speak for the proposal made by Proresaor- Farnsworth
which would restrict the field of anticipatory breach and create greater certainty
of law than the present text. On the other hand there might be some arguments in
favour of the present solution. It might be justified to ask: why does the buyer
have to wait till the date fixed for performance has elapsed when it is already
clear that the seller'irill commit a fundamental breach? More precisely, why does
he not have to vait if the breach is due to a conduct of the seller and why does
he have to wait if the breach is a result of some other cause?

21. The answers given by Professor Farnsworth to these questions are twofold:

(a) "Suppose that as a result of events other than the conduct of, say, the
seller, it becomes clear to the buyer that the seller will not be able to perform
(and has no legal excuse). In spite of the seller's insistence that he will be
able to perform in spite of these events, the buyer avoids under article 76. To
everyone's surprise, when the time for performance comes, the sel~er is able to
perform and is willing to do so. If In this case, in may opinion, the avoidance is
void as it has become clear from the results that at the time of the avoidance it
could not have been clear that the seller 'Would commit a fundamental breach. The
buyer avoids the contract at his own risk in cases of anticipatory brea.ch except
express repudiation by the seller. A conduct short of repudiation might also
recreate uncertainties.

(b) "Under article 76, not only is the contract avoided, but, under article
article 77, the seller is liable for damages - even though no conduct on his part
justified the buyer in thinking that there would be a breach." It is suggested
that in this case the seller will have a good defence under article 74.

22. Thus it is submitted that we delete both article 48 and article 76 and draft
an article on the following lines:

I ...
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Where prior to the date fixed for performance of the contract it is clear
that one of the parties w.ill commit a breach, the other party shall be
entitled from this time on to exercise the rights provided in this Law for
that parti cular breach.

It is not easy to find a place for this (or a similar) text in the Uniform Law,
because it goes beyond "supplementary grounds for avoidance". Perhaps it could
constitute a separate section entitled "anticipatory breach" in chapter V.

I ...



/Original: Fren~

1. In accordance with the decision taken by the UNCITRAt Horking Group, the
French rapporteur. in collaboration with the Hungarian, Tunis.ian and United States
rapporteurs, considered articles 78-81 of ULIS.' ''Ibis gave rise to the following'
observations:

Observations

-13··,
"

,ANNEX, III , .' ,
./'l

of France:.

",

:-.

• (a), Artlci~ 79, paragraPh 2 (cl)
. J,. ..

2. It seems to the French rapporteur,that the effect of article 79.
paragraph 2 (d), which provides that the seller must bear the risk attaching to the
goods if the impossibility of returning them is not due to the act of the buyer or
of some other person for whose conduct he is responsiple,.:.is.not in conformity with
the intention of the drafters (cf. Professor Tunc t s COnm:Lerttary, which indicates
that the idea was to relieve the bt1yert~omhis Clbligation,~o return the goods
where the impossibility of his doing so~as due to;theact ,?r the seller or to " "
sone chance happening). "

3. Moreover, such a wording would hardly be compatible "Tith a.~icle 97,
paragraph 1, which provides that normally the risk shall pass to the buyer when
delivery of the goods is et'fected.

"

4. Again, this provision allows for the return of the gQ9ds in,a condition other
than t.hat' in which they were received by the buyer.

5. It would theref'ore be prefe:rable to specify, that the pos~ibility of 'ret'urning
~ the goods shall be subject to their having retained their substantial qualities.

6. The French rapporteur accordingly proposes the following wording for
article 79, p!;!.ragraph 2 (d):

'.
"If ~he impo~~i.bilitYOf returning the goods with their substantial,

qualities intact or" in the condition in':whicll'they were received is due to the
fact of the seller". ':
". '. .

7. 'Ihe ..H~garian rapporteur agrees in principle with 'the French proposal.

8. He suggests the addition of the follOWing words: : "or of some other person for
whose conduct, he is resPalsible"... -", '-.

9. 'Ibe Hungarian rapporteur a.lso believes that subparagraph (a), which is simply
ale case to which subparagraph (d) applies, should be deleted.

10. The numbering would then have to be changed, with subparagraph (d) becoming
subparagraph (a).

I.:..
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11. '!he Hungarian rapporteur also favours an addition to article 79,
paragraph 2 (c), so it would read: "if part of the goods have been sold, consumed
or transformed by the buyer •••",

12. The United States rapporteur also agrees in principle to the French proposal,
provided that return of the goods is still possible where the deterioration is due
to the defect in the goods.

13. However', the Tunisian rapporteur considers that it would be better to retain
the ULIS wording.

l4. He maintains that article 79, paragraph 2 (d), as it stands is compatible with
article 96. The passing of the risk is always subject to prior performance of the
obligations of the seller. If the seller has failed to perform his obligations, «
the buyer must be able to declare the contract avoided in the manner provided for
in ULIS.

(b) &1!.cle 79, paragraph 2 (e)

15. The French rapporteur questions the desirability of this subparagraph, the
inevitably vague wording of which may cause many disputes.

16. Does the deterioriation have to be unimportant in the eyes of the seller or
the buyer, or of both parties?

17. The United States rapporteur endorses this comment. In the view of the
Hungarian Governnent, however, the answer to this question depends on the wording
eventually adopted for article 33, paragraph 2. The 'Iunisian Government would like
the subparagraph to be reformulated in order to obviate the difficulties that have
been noted but believes that the idea, which by and large does protect the interests
of the buyer, should be retained.

(c ) Article 80

18. '!he French rapporteur considers that this article is superfluous and indeed
Jll8iY' lead to some errors of interpretation, since it was decided that the Law would
have only supplementary effect and, where that point is concerned, this provision
m~ appear ambiguous.

19. The Tunisian rapporteur agrees with that view, but would like the deletion of'
the article to be negotiated in exchange for provisions which would become
mandatory or would be matters of public policy.

20. The Hungarian and United States rapporteurs prefer the retention of this
provision.

(d) Article 81

2l. The French rapporteur noted that implementation of this provision might
prove very difficult and somewhat inequitable.

I ...



-15-

22. The appraisal of any benefits derived :from the goods by the buyer would appear
to be a subjective and arduous operation. Since it is generally the buyer who has
the contract avoided. he will surely grudge having to compute the amount ,.ot this
claim against him by the seller. One might' add that the _problem Will be even worse
where he purchased the goods in dispute for his personai'use.

23. 'Ibis neans that the seller will have great difficulty in producing proof. On
the other hand, he is required to refund to the buyer the sums ot money which have
been paid to him, an amount of interest being automatically added.

24. It is therefore 'suggested that theb~er should also be allowed to use this
apparently simple method of computation, so that one rilayenvisage two cash claims
being easily set off against each other.,

25. This wil:l not mean, ot course. that the seller cannot claim the payment ot
interest tor his exclusive benefit on the ground that the goods were unusable or
practically worthless tOr his purposes. However, mless he proves his claims, the
buyer will be considered to have derived, the same benefits floom the goods as the
seller himself has derived :£"rom the price ot the goods.

26. The United States rapporteur does not consider this discussion to be of great
importance, since it seems'likely to him that the burden ot proot will rest on the
plaintiff.

, I

21. The Tunisian rapporteur agrees that computation of the indemnity payable by
the buyer will be complicated, and he proposes that consideration should be gi.ven
to finding' an improved wording. for this provision.

I .••
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AJ.-'NEX IV

Comments and proposals by the representative of Henco incoryorating'
observations by the representative of Austria

/Original: English/Spanish7

Articles 82-90 of ULIS

1. The title of section IV: Supplementary rules concerning damages (RepJ.es
complementaires en matiE~re de dommages-interets). must be simplified, in order
that it only refer to da:ma.ges, whereby this title would correspond with the
wording of other titles of the same ULIS (for example: sections V and VI under
tthhe SfaIne

d
chatptlerrulV, as we~:...~s chaptetr VI). Furt

l
hetrmore, this lsectiotn contulains ,.

e un amen a es on w:loWCIoges, no the supp emen a.ry or comp emen ary r es
thereto.

2. I believe that subaectLona A and B should be reduced to one article, given
the fact that the general rule contained under article 82 does not only apply to
damages when the contract is not avoided, but also 1-Then same is avoided, pursuant
to the stipulations in article 87. Moreover, the rules under articles- 83 through 87
should be considered as special cases for the determination of damages.
Consequently, this 'first subsection A must refer to the determination of damages,
inaSmuch as all the articles thereunder (articles 82 through 87) make reference
to the same problem.

3. Article 82. This article is substantially maintained in its present form; the
modifications I propose are:

(a) In the first paragraph add the adverb "actually" so as to require that
p~nt· for damages correspond to those really suffered. This change is in accord
with the comment made by Professor Tunc (page 91).

(b) Article 89 expressly excluded from the rule established in article 82
since its application within the different internaJ. legislations, m8¥ result in a
higher indemnity for damages.

(c) Instead of the phrase "ought to have foreseen" in the first part of the
second sentence, I propose that similar verbal expressions be used and perhaps
clearer than those contained in ULIS such as "had foreseen, or ought to have
foreseen"; and, in lieu of the phrases "then were known or ought to have been known",
in the second part of the Sa.Ile sentence, "then knew or ought to have known" be
used.

Note: The representative of Austria has indicated that the French version of
't'hIS article should maintain the reference as to perte subie and f5ain manque.
I am not certain whether the French text does require such provision, as I
believe that reference to domm~es-interets at the beginning of the article is
sufficient to understand both concepts, perte subie and gain manque. It seems

I . ••
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to me that such is the scope of article 1149 of the French Code. There is no ,,'
doubt whatsoever. that the Civil' Code of Mexico. upon referring to the concept
which is equivS.1.ent to d<?JJlIDages...int~r@ts (danos- y perjuicios) includes both the
losses suffered as welias the prof'itswhi,ch were not earned. The text ot
article 2108, and 2109, of the Code is the fol1pwing:

Art!culo 2108. Se entiende por daflo la p~rdida' 0 menoscabo §ufrido enel
Ratrimonio por la falta de cumplimiento de 1.U'la obligacH~n-. ,,' ,

Art!culo 2109. Se repUta p!rjuicio laprivaci6n de cualquiera gen~(:i8..
lrcita, que debiera haberse obtenido con e1 cum;elimiento de la Ob1igacin.,/,

Artic,le 2108. By damage shall be 1.U'ld.erstood the loss of' or deterioriation
caused to property by failure to fulfil en obligation.

Arti,cle 2102_. By impairment sht4l be understood the loss ot aro" licit
profit '-lhich should have been derived from the :fulfilment of the obligation.

However. if experts of law and French language. should Judge that it is not
sufficient to talk about dornnages-int~r@ts. the expressionperte subie and
gain manque should. of course. remain within the text-.' ',' .

4. Article 83. The text is maintained. our proposal merely, omit.ting the"
additional. 1 per cent assessment with respect to interests on. such sum as is in
arrear - which I do not believe is justified. The expression (in any even~). .
remains in parenthes'is. inasmuch as I believe same is superfluous.

5. Article 84. The representative' of Austria has proposed that the. reference
under this' article to,the "jour oil le contrat est resolu" be replaced by the "
expression "Jour oil la deli;veraneea eu lieu ou auraitdt1 avair lieu", which would
avoid do:·~t,ts and problems to the party exercising .the right to avoid the contract.
I believe that this suggestion is wise and advisable and consequently, the text
should be changed accordingly.

6. Article 85. No changes. ,.'.><

7. Article 86. No ehangea ,

8. Article 87• This article is omitted since it seems Unnecessary' giveJ). the Ile",.
text proposed for article 82.

9. Subsection C (General provisions concerning damages). I propose that it be
changed to:

B.. Genera.l provision$

10. Article' 88. No changes.

I ...
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11. Article 89. The addition of a second paragraph is proposed, which would
reflect, in a very express fom, what Professor Tunc, upon commenting ULIS indicates
as being implicit in the rule, nauely that the damages as referred to therein shall
never be ,less then. thoSe yffiichmayresult from applying the rules of articles 82
through 88.

12. section V. Expenses. No changes.

13. Article 90. We suggest that this article commence by using the phrase. "except
as otherwise agreed" since the parties may reach an agree~nt as to different rules
other than those -established under this article.

14. The text of articles 82-90 as suggested appears in t~ appendi,x hereto.

Appendix

DAMAGES

A. Determination of their arr.ount

Article, 83

,Where the breach of contract consists of a delay in the p~ent of the price
which does not cause the avoidance of the contract, the seller shall (in any event)
be entitled to interest on such sum as is in arrear at a rate equal to the official
discount rate in the country where he has his place of bUsiness, or, if he has no
place of business, his habftual res! dence ,

Article 84

1. In case of avoidance of the contract, where there is a current price' for the
goods, damages shall be equal to the di fference between the price fixed by the
contract and the current price on the date in which the delivery. took place or '
ought to have taken place.

2. (No changes).

I ...



(

•

'-.-•••.•.. _ •• - .•- ··4_·'__··0 __ • _. •• 4 __ ._ ••.•

-19-

Article 85

(NO changes)

Article 86

(No changes)

Article 87

(Omitted)

B. General ProVisions

Article 88

(No changes)

Article 89

In case of' fraUd, damages shall be determined by the rules applicable in
respect of' contracts of' sale not governed by the present law. However. such
damages shal,l never be less than those which may result :from applying the rules of'
articles B2 through 88. .... ~_. .

SECTION V. EXPENSES

Article 90

(No changes)

I ...
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ANlmX V

Observations and propoB als by the representativeof Austria prepared
in co-operation with the representative of Mexico

/Original: English/French!

Articles 91-101 of ULIS

1. Articles 91-95, relating to preservation of the goods, call for little comment.
At the very most , it might be helpful to the interpretation of the end of
paragraph 1 of article 94 if the words lien temps utile" were inserted between the
words "pourvu qu'el1e lui ait donne"- and "un avi:;l"..in the French text.

2. On the other hand, articles 96-101, concerning passing of the risk, should be
fairly substantially redrafted and simplified.

3. First of all, one may wonder whether article 96, Which, in a roundabout way,
contains nothing other than a perhaps questionab,le definition of the term "risk",
serves any purpose•. Although I have no strong feelings on the matter, I should 'Ut"

inclined to delete that article. .

4. It18.rticle 97, pS:ragraph 2, the words "handing over" which occur twice should
be replaced by the word "delivery".

-
5. Paragraphs 2 and 3 of article 98 no longer conform to article 20 (b) and (c).
Those provisions state clearly when de.p.very occurs. Paragraphs 2 and 3 of
article 98 do not add very much but tend rather to confuse matters. It will be

better to delete them.

6. Comments by the representative of Mexico. I agree with all your points of
view. The only small change I would suggest is that in the first paragraph of
article 98 the expressions "handing over" in the English version and "remise" in
the French version be replaced by "delivery" and "deliverance" , respectively.
Obviously, the foregoing is a consequence of your proposal to modifY the second
paragraph of article 97 to this effect.

7. Article 99 apparently follows an old rule of maritime law. However" I am not
convinced that the mode of transport should affect the relations between seller and
buyer (even though the sale of a' bill 'of lading seems to fall outside the scope of
ULIS) and that the bwer can be obliged to pay the price for goods which no longer
existed at the time of the conclusion of the contract, Whether or not that fact was
known by the seller. It therefore seems to me that we must avoid any possibility
or a passing of the risk prior to the conclusion of the contract of sale. A
provision to that effect would be better inserted in article 97.

8. Comments by the representative of Mexico. I also share your criticism with
respect to article 99; however, inasmuch as said rule reproduces "an old rule of
maritine law", I believe your suggestion to add another paragraph to article 97

I ...



(

(

-21-

(which may be the second paragraph in order that the one which currently! appears as
the second becomes the third paragraph). which would say what you indicate, namely,
that the risks shall never be transferred prior to the conclusion of the sales
contract. is wise and advisable. Strictly speaking, and in consideration of the
rule provided for in article 91. such'p'rincip~e would be tmnecessary. However, I
insist that inasmuch as a traditional rule of maritime law in involved - which
perhaps has already been included in some international convention - problems of
interpretation would be prevented if the Law established the opposite principle in
an express manner. I

9. There is no longer any reason for article 100. since the fonoor paragraph 3 of
article 19has been deleted and those parts of it to which article 100 refers have
not been incorporated in article 20., 'D;1~.poin:ts raised concerning article 99 also
apply to article 100, which could therefore be deleted.

10. With respect to article 101, Professor Tunc's commentary states that it is
intended to avoid misunderstandings. I feel that on the contrary it creates
misunderstandings, and I would favour its deletion also.

l~. The text that I would propose , with the agreement of the representative of
M!xico. woul.d therefore read as follows:

Article 96

(deleted)

Article 91

(l) (unchanged)

(2) In the case of delivery of goods which are not in conformity with
the contract, the risk shall pass to the buyer from the moment when delivery
has, apart from the lack of conformity. been effected in accordance with the
provisions of the contract and of the present taw. where the buyer has neither
declared the Qontract avoided nor required goods in replacement.

(3) Where the sale is of goods in transit by sea. the risk shall be
borne by the buyer as from the time of the handing over of the goods to the
carrier. However, where the seller knew or oUght to have known. at the time
of the conclusion of the contract, that the goods had been lost or had
deteriorated. the risk shall remain with him until the time of the conclusion
o'f the contract.

Article 98

IT1}7 Where delivery of the goods is delayed owing to the breach of an
obligation of the buyer. the risk shall pass to the buyer as from the last
date When. apart from such breach, delivery could have been made in accordance
with the cont ract •

I ...



(2) (deleted)

(3) (deleted)

-22-

Article 99

(deleted)

Article 100

(deleted)

Article 101

(deleted)

I ...
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AliNEX VI

Proposals by the representative of Horway for the
revision of articles 71 to 101 of ULIS

IOriginal: EnglisW

'Article 48

The buyer may exercise the rights fas7 provided in Articles 43
to 461and ,claim damages as provided inArticle 82 or Articles 84
to 8']]"": even before the time fixe~ for ~elivery, if it is clear that
the seller will fail to perform lany ofl his obligations.

CHAPTER IV. OBLIGATlmJS OF THE BUYER

Article 56

SECTIOiJ I. PAYI-.mNT OF THE PRICE

Articles 57 to 60

SECTION 11. OTHER OBLIGATIONS

Article 61

same as ULIS Article 69

Article 62,

Same as ULIS Article 65'

SECTION Ill. REMEDIES FOR THE BUYER'S FAILURE TO PERroRM

Article 63

_. 1. Where the buyer fails ;to perform any of his obligations
Lhis obliga.tions relating to payment of the price, taking delivery

. of the goods or any other obligation7 under the contract of sale or
the present Law, the seller may - ,

(a) Exercise the rights La!lprovided in Articles 64 to 61;
, '

ULIS Arts. 63, (b) Claim damages as provided in Articles L1S2 and 837 or in
68 and 70 Articles L~ to 8Y. '
ULIS
Art. 64

2. In no case shall the buyer be entitled to apply to a
court or arbitral tribunal to grant him a period of grace.

I ...
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Article 64

'!he seller has the ri::.,Sht to require the buyer to perform the
contract /hi,s obliga.tiony to the extent that specific performance
could be required by the court under its own law in respect of
similar contr§.cts of sale not governed by the Uniform Law /according
to Article 17/, unless the seller has acted inconsistently with that
right by avoiding the contract under Article 66.

Article 65

Where the seller requests the b~er to perform, the seller may
fix an additionalyeriod of time of reasonable length for performance
of the contract !obligations/. If the buyer does not comply with e
the request withIn the additional period, or where the seller has
not fix.ed such a period, within a period of reasonable time, or if
the buyer already before the expiration of the relevant period of
time declares that he will not comply with the request, the seller
may resort to any remedy available to him under the present Law.

Article 66

1. The seller may by notice to the buyer de ,clare the contract

avoided:

(a) Where the failure by the buy;er to perform his obligations
under the contract and the present Law amount to a fundamental breach
of contract, or

(b) "/here the buyer has not performed within an additional
period of time fixed by the seller in accordance with Article 65, or

(c) Where the buyer's failure to perform his obligation to ,
take delivery of the goods gives ,the seller good grounds for fearing
that the buyer will not pay the price.

2. Where the goods have been taken over by the buyer, the
seller cannot declare the contract avoi ded according to the preceding
paragraph and claim the return of the goods unless the contract
provides that the seller shall retain the property or a security
right in the goods until'the price has been paid, and such provision
is not invalid as against the buyer's creditors according to the lsw
of the State where the buyer has his place of business. /The
provisions of Article 4 subparagraphs (a) and (b) shall apply
correspondingly~

I ...
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3. The seller Shall lose his right to declare the contract
avoided if he does not give notice thereof to the buyer within a
reasonable tine:

(a ) Where the buyer has not perfonned his obligations on time,
after the seller has been informed that the price has been paid late
or has been requested by the buyer to make his decisions as regards
perfonnance or avoidance of the contract;

(b) In all other. cases, after the seller has discovered the
failure by the bwer to perform or ought to have discovered it, or
where the seller has requested the buyer to perfonn, after the
expiration of the period of time referred to in Article 65.

Article 67

Same as ULIs Article 67.

Arlicle 68

The_seller may exercise the rights Las7 provided in Articles 65
and 62. Land claim damages as provided in Article 82 or Articles 84
to 81/, even before the time fixed fo!. perf£rmance, if it is clear
that the buyer will fail to perform lany ofl his obligations.- -

1. The draft Arts! 61 to 61 shall replace ULIS Arts." 61 to 70. The drafting is
based on the revised Arts. Ih to 44 as adopted during the last meeting of the
Working Group.

Art. 61 is the same as ULIS Art. 69, and Art. 62 the same as ULIS Art. 65.

3. Art. 63 replaces ULIS Arts. 63, 64, 68 and 10 (cp. rev. Art. 41).

4. The matters dealt vith in ULIS Arts. 61, 62 and 66 are dealt with in the draft
Arts. 64 to 66, which have been drafted in accordance with the text .of Arts. 42 to
44 as adopted at the last meeting of the \lorking Group.

5. As regards ULIS Art. 61 para. 2, see proposed new Art. 82 infra.

6. The <baft Art. 65 para. 2, whi ch is new, is based on the Uniform Sc'andinavian
Sales Act § 28 para. 2.

1. Art. 68 deals with anticipator'J mora and corresponds to ULIS Arts. 16-11 and
48. ULIS Arts. 16-17 are proposed to be deleted (and Art. 48 to be correspondingly
extended to cover also damages).

I ...
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CHAPTER V. PROVISIONS cmmmr TO THE OBLIGATIONS OF
THE SELLER AND OF THE BUYER

Article 69

Same as ULIS Article 90.

Article 70

1. Same as ULIS' Article 75 para. 1.

2. Same as ULIS Article.75 para. 2.

3. The party exercising the right to declare the contract "
avoided, in whole or in part; as provided in the preceding para~aphs
of this Article, may claim damages in accordance with Articles Lff4
to. 87/.

SECTION I. CONCURRENCE BET1-lEmr DELIVERY OF THE GOODS
AND PAYI~~T OF THE PRICE

Article 71

Same as ULIS Article 71.

Article 72

1. Where delivery is effected by handing over the goods to
the carrier ,in accordance with subparagraph 1 Ca) of Article 20, the
seller my despatch the goods on terms that reserve to himself the
right of disposal of the goods during the transit. The seller may
require that the goods shall not be handed over to the buyer at the'
place of destination except against p~nt of the price and the
buyer shall not be bound to pay the prdce until he has had an
opportunity to examine the goods.

2. ·Same as ULIS Article 72 para. 2.

In the third and fourth line of the present paragraph 1 the words "either
postpone despatch of the goods until he receives pB¥ment or" are a bit misleading
since in most cases there will be an agreement 0r a usage to the contrary. It
seems better to delete this passage, so that, any right to postpone despatch would
depend on agreement or usage.

Article 73

1. Same as ULISArtlcle 73 para. 1.

/ ...
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2. Same as ULIS Article 73 para. 2.

3. Same as ULIS Article 73 para. 3.

4. A party may not exercise the rights provided in
paragraphs 1 and 2 of this Article if the' other party provides a
guarantee for or other adequate assurance of his performance of the
contract.

/T"ransfer present Art. 74 to new Art. 87.7

SECTION 11. SUPPLEMENTARY RULES CONCERNING EFFECTS OF
AVOIDANCE AND DELIVERY OF SUBSTITUTE GOODS

/Transfer present Article 75 to new Article 70 and delete present
Articles 76-77 (£P. Article 48, new Article 68 and new para. 3 of
new Article 70)~

Article 74

Same as ULIS Article 78.

Article 75

1. The buyer shall lose his right to declare the contract
avoided or to require the seller to deliver substitute goods where
it is impossible for him to return the goods dellvered in the
condition in which he received them.

2. Nevertheless, the preceding paragraph shall not apply:

(a)

(b) As in ULIS Art. 79 para. 2.

(c) If part of the goods have been consumed or transformed by
the buyer in the course of normal use before the lack of conformity
with the contract was discovered or oUght to have been discovered;

(e) As in ULIS Art. 79 para. 2.

Article 76

The buyer who has lost the right to declare the contract avoided
or to reguire the seller to deliver substitute goods by virtue of
Article 75, shall retain all other rights conferred on him by the
present Law.

I ...
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Articl.e 77

Same as ULIS Article 81 para. 1.

ULIS
Art. 83

Comments

(b) 'Vlhere it is impossible for him to return the goods or part
of them, but he has nevertheless exercised his right to declare the
contract avoided or to require the seller to deliver substitute;
goods.

SECTION IIl. SUPPLEMENTARY RULES CONCERNING DAHAGES

Article 78

Same as ULIS Article 82 •

.Article 79

Where the breach of contract consists of delay in the pa.ytnent
of the price, the seller shall in any event be entitled to interest on
such sum as is in arrear at a rate of 6%, but at least at a rate of
1% more than the official di.s eount rate in the country where he has
his place of business or, if he has no place of business, his
habitua.l residence /Article 4 (a) and (b) appl'l7.

I

The official discount rates are in many countries fixed rather arbitrarily, t
based on monetary .and other fina.."lcial considerations, and are often much lower than
the rates to be paid in private business. It is therefore proposed to fix a
minimum rate of 6%, corresponding to the rate established in the Geneva Convention
af 1930 providing a Uniform Law for Bills of Exchange and Promissory Notes
Article 49.

Article 80

Same as ULIS Article 84.

Article 81

Same as ULIS Article 85.

Article 82

New The damages referred to in Artiqles 80 and 81 shall not,
however, exceed the difference between the price fixed by the

I ...
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contract and the current price at the time when it would be in
conformity with usage and reasonably possible for the buyer to
purchase goods to replace, or for the seller to resell, the
goods to which the contract relates.. .

Comments

The provisions contained in ULIS Art. 25, Art. 42 paragraph 1 (c) and
Art. 61 paragraph 2 exclude the right to performance of the contract in cases where
it is in conformity with usage and reasonably possible to purchase goods 'to
replace, or to resell, the goods to which the contract relates. Tl::;ese provisions
have important consequences for the calculation of damages according to Art. 84
paragraph land Art. 85 /new Arts. 80:"817, because they mean that in the cases in
question the damages will be calculated-on the basis of the current price at the
time when it i~ in conformity with Usage and reasonably possible for the buyer to
purchase goods in replacement, or for the seller to resell the goods. The
majority of the t-lorking Group has been in favour of deleting the provisions
conts.i.ned in ULIS Arts. 25, 42 paragraph 1 (c) and 61 paragraph 2. In 'View of
this it seems to be desirable to add a provision to. ensure that the deletion of
the ss.i.d provisions in ULIS does not affect the substance of the provisions in
Arts. 84 end 85 tnew 80-81/ as they now appear in the VLIS context. It should
also be kept in mind that the abolishment of the concept of ipso facto avoidance
will influence the content of the rule in present Article 84 paragraph 1, since
the time of avoidance may be shifted and delayed, especially in the case of
non-delivery. This will be mitigated by the proposed provision in new Article 82.

Articles 83 to 86

Same as ULIS Articles 86 to 89. /In the renumbered
Article 83 the references should be corrected to Articles 80 to
82.:.,./

SECTION IV. EXEMPTIONS

Article 87

Same as ULIS Article 74.

SECTION V. PRESERVATION OF THE GOODS

Articles 88 to 92

Same as ULIS Articles 91 to 95.

CHAPTER VI. PASSING OF THE RISK.

Article 93

Same as ULIS Article 96.
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Articie 94

ULIS
Art. 97

Comments

1. The risk shall pass to the buyer when deliv~ry efthe
goods is effected.

2. Same as ULIS Article 101.

Paragraph 1 should be formulated so as not to make the passing of the risk
dependent on a (faultless) delivery on time.

The present parasraph2 is deietedas superfluo:us on the background of f.,.:
the rev. Article 20; cp. present Article 79 paragraph 2 (new Art. 75 para. 2)-. .'

Articles 95 to 97

. Same as ULIS Articles 98-100. LIn the new Art. 97 the
reference in the first line should be corrected to the second
period of revised Article 21, paragraph .1~7

f

.. \
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ANNEX VII

Observations by the representative of Austria

Articles 74-101 of ULIS

1. Since I have a vez,y. limited time at J!J:f disposal to consider the various
proposals, I can give below only a brief expression of opinion without elaborating
on the reasons, for adopting the various attitudes. I must also reserve the
right to modify', if necessaz,y., one or other of the views expressed below if in the
course of the discussion at the next meeting of the Working Group convincing'
arguments are put forward.

Article 74

2. The suggestions of the United Kingdom representative apPear to be generally
acceptable.

Articles 75 to 77

3. With regard to paragraph 1 of articie 75, I can accept the amendments
proposed by the United States representative. I should however prefer to retain
in paragraph 2 the phrase "would be worthless to him".

4. With regard to article 16, I would prefer, like the French representative, to
retain the text (with the exception of the word "fixed"), although I have doubts
regarding the Hungarian representative's interpretation according to which the
avoidance of the contract would appear to be conditional.

5. I support the proposed deletion of article 77.

Articles 78 to 81

6. I am in favour of deleting subparagraph (a) of article 19, paragraph 2, but
I do not agree with the Hungarian representative's wish to add in subparagraph (c)
(which Would become subparagraph (b», the word "sold". That appears to me to be
going too far. SimilarlY, I cannot support the French representative's proposal
to amend subparagraph (e) (which would become subparagraph (c», which may perhaps
arise from a misunderstanding. The first part of the wording proposed is
unnecessary. It would suffice to use the same language as in Paragraph 1 and
state: "if the impossibility of returning the goods in the condition in which they
were received is not due to the act of the buyer or of some other person tor whose
conduct he is responsible".

( 1. I agree with the Hungarian representative that the action to be taken on
subparagraph (e) (which would become subparagraph (d» should depend on the
decision concerning article 33, paragraph 2.

I ...
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8. In view o~ the wish to delete article 77, the retention at least o~
article 80 is in my' view desirable.

9. I am not entirely convinced by the criticism of article 81 (particularly
paragraph 2). In particular, the ex_ple of purchase for personal use does not
appear to me relevant, since it has .been decide.d, to exclude retail sales f'rom the
scope of application 01' the Uniform Law• It is clear that the calculation called
for by ;paragraph 2 wili often be more difficult than th~t·which is required f'or
th;~ e.:pplication of' par:::!7-:"a.ph 1. That' does not seem to me to be an adequate :
re(.:-onfor making the bWe;r liable to pay an almost· fixed sum which wUl hardly
evE.'.:- correspond to the real benefits (or lack of benefits).

Articles 82 to 90

10. The Mexican representa.tive took accoun'ti of 111Y views in drat'ting his coments;
I have tb:erefore. nothing further ,to add.

Articles 91 to 101

ll. I have nothing to add to the Pl"Oposa.ls which the Mexican representative and I
have already' submitted with :regard to thi~ group of articles.

12. The 8.mendnlents to (.'11 the ardcles :f.'-r..')m 61 to 101, submitted by the ObseFVer'
for ~lon78.y, dep!:'.:,:1; to such an exten-i; fron the 1964 te~"t of ,t.he Uni torm. Law. on the
Int~:i:1laticnaJ. Sale. of ("(jogs, p9.rt.ii~1.·1arl~" with r<;gard to pr(~senta:tion, that it
would re,quire conB~der~1.1y m0~--e ti;'J~ to examinei.;hein "':hfm tha 'period allocated to
meIll'h~rs of 'the w,~.t'~dng Croup. I. CtLlmot therefc.:re for the t~dJ:.~ be:...ng make any
connr<:::!nts e.'hout' the dOCUIll-;nt 'tThich wili no doubt be carefully examined in the course'
of the next meeting.
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ANNEX VIII

Observations by the representath"'e of Hungary for the
revision of articles 82-90

/OriginaJ. : English7

Art. 82 (1)

1 ~ "Loss actually suffered" might create the impression that onlY damnum
emer~ns is due, Particularly if the reader asks the question why did the UNCITRAL
modifY' the tiLlS text. This impression seems to be strengthened by using the word
"actuWy"•

It Art. 82 (2)

2. I wonder whether "had foreseen" should appear in the text. If the party
actuall,. foresees losses on the part ot his partner in case of his breach. does he
not act in bad taith?

Art. 84

3. In substance I agree with the idea expressed in this article. A problem,
however, might arise in connexion thereof in cases where the goods were delivered
with a del~.

(a) Cb) (c)

Cl) .the price fixed b,. the contract: 100 100 100
(ii) price at the date of' delivery: 150 100 80

(iii) at the actual date ot dellvery: 130 80 100

(a): The buyer has no damage if'the prices under (ii) and (Ui) are
contrasted with the price fixed by the contract. If', however, the seller had
delivered in time the buyer could have sold the goods f'or 150 and at the time of
actuaJ. delivery he can sell them only for 130. If he receives only 30 - which seems
to be the proposed solution - he will have a loss of 20.

Cb): The buyer would have had no damage if the seller had delivered at the
time fixed by the contract. At the time of' actual delivery he has a loss of 20 and

.it is tair that he obtains 20 in damages.

(c): The buyer would have had a loss of 20 if the seller had delivered in
time. At the date of actuaJ. delivery he has no damage, the rule is correct,
subject to 2.

4. It is not quite clear from the proposed text whether the victim of the
breach or the judge is given a right of option between the price on which the
delivery took place and on which it was due, or whether in cases where delivery
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actually took place later 'than the time of performance, the price on that later
date is binding for the purposes of assessing the damages. If the buyer has an
option in' this field, case under (c) might lead to an unwarranted result: the
buyer would be entitled to claim 20, and if the buyer had no option, he would lose
20 in the case under (a).

Art. 90

5. The term "deliverY'" in the ULIS means only delivery of goods whicp.
confOrm to the contract, and :in the UNCITRAL draft it covers also delivery of
non-conform goods (see e.g. art. 97 and the commEmts of the representative of
Austria th€~.to). Having regard to this fact ought art. 90 not be amended or
supplemente'l'1 Are these rules applicable also in cases of delivery of goods which
are not in conformity with the contract? In such cases the seller will most
probably have turther expenses.

Articles 96-101 of ULIS

6. The simplifications proposed by the representative of Austria and the
representative, of Mexico 'are 'very well-founded. The only remark I should like to
make is that perhaps article 96 could be retained t although it seems to be '
sufficiently clear tha.t most if not all legal systems are rather unanimous in
leading to the ~e.me result and thus the article might be quite unnecessary. f.tY'
concern is rather related to drafting techniques and the niceties thereof. I do
not see in article 96 an endeavour to define risk, but rather a disposition in case
the risk passes and I feel somewhat uneasy to describe facts without providing for
the legal consequences. '

7. If this i,s correct then the legal consequences should follow the
stateme~t,of facts to which they are related. Therefore, if the Working Party
would decide to retain article 96 of the ULIS t then it should appear as article 99.
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ANNEX IX

Observations by the representative of Norway on the reports
on there-vision of" articles 74-101

/Original: English7

A.rticle 74 of ULIS

1. I have no objections to the proposals made by the United Kingdom. but
would prefer the following language in paragra.phs 1 and 2:

"1. Where one of the parties has not performed one of his obligations,
he shall neither be required to perform nor be liable for his non-performance
if he can prove either (a) that performance has become im.possible owing to
circumstances 2f...!uch" nature which it was not contemplated by the contract
that he should be bound to take into account or to avoid or to overcome. or
Cb) that. owing to such circumstances, per:t'ormance would be ao radiCally
changed as to amount to the performance of a quite other obligation than
that contemplated by the contract; if the intention .ot: the parties in these
respects at the time of the conclusion of the contract was not expressed,
regard shall be had to what the party who has not performed could reasonably
have been expected to take into account or to avoid or to overcome.

"2. Where the circumstances which gave rise to the non-performance,
constitute only a temporary impediment to performance, the relief provided by
this Article shall cease to be available to the non-pe:t:forming party when the
impediment is removed, provided that performance would then, by reason of the.­
delay, not be so radically changed as to amount to the performance of a
9..uite other obligation than that contemplated by the contract."

2. In the revised ULIS Norway has proposed to transfer this article to a
new article 87.

Articles 75-77 of ULIS

3. I support the United States proposal regarding article 75 (1) and have
no objection to their proposals concerning article 7) (2) and article 77. Norway
has proposed to transfer these provisions to a new article 70 in the revised ULIS.

4. As regards the United States proposal to narrow the language of
article 76 I share the doubts expressed -by the French and Hungarian representatives.
Like the representative of Hungary I think that article 76 should be harmonized
with article 48, but I would not amalgamate them into one single article. I refer
to the Norwegian proposal to transfer article 76 to a new article 68, cp. als.o the
proposed revised article 48.
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Articles 78-81 of ULIS

5. Norway has proposed to transfer article 79 to a new article 75 and to
extend the scope to cover aJ.so the buyer's-right to require the seller to deliver
substitute goods (cp. ULIS article 97 (~». Further, in par~aph 2 c, it is
proposed to add as an aJ.ternative after the word "discoveredthe following:
"or ought to have been discovered". "

6. As regards article 79 parap.:aph 2...2. I am not in favour ot the French
proposal, even with the amendment proposed by Hungary. In my opinion it is
impOrtant that the exceptions in parag.!'aph 2 cover i.a. perismnent, deterioration
or trans forma.4;ion as a result of the verr n~ture of the ggods (f. i. perishable
goods), regt..rdless of whether the perishment etc. is caused by their non-conformity.
Such cases are not covered by other subparagraphs than sUbparagraph 2 d. '
Subparagraph 2 d should therefore include these cases as well as fortuitous (I
(accidental) events and the conduct ot thesell~r or a person for whose conduct he " '
is responsible. ' I have no objection to amaJ.gamating subparagraphs 2 a and 2 d ,
provided that perishment as a result of the defect is still mentioned.

7. I have no objection to the present subparagraph 2 e o~ article' 79.

8. Article 80 sh011ld be kept and extended to cover the buyer's right to
require the seller to deliver substitute goods (cp. the new article 76 proposed by
Norway).

9. As regards article 81 I refer to the new article 77 proposed by Norway,
in particular the proposed extension of subpar.agraph 2 b. I have no comment to the
French suggestion. -

~ic1es 82-90 of ULIS

10. I refer to the new (renumbered) articles 78-86, cp. 69, proposed by
Norway.

li. I have no objections to the title etc. of sections proposed by Mexico.
As regards the draft, text of article 82 proposed by Mexico I miss an 'express
reference to loss of profit (cp. article 86). '

'12. 'Con'cerning article 83 Norway has proposed (in a 'new article 79) to fix an
interest rate of minimum 6 per cent, so as not to depend entirely on official
discount rates, which in manY' countries maY' be fixed rather arbitrarily.

13. Regarding article 84 it should be kept in mind 'that the abolishment of
the concept of ipso facto avoidance will influence the content ot the rule in
present paragraph 1, since the time of avoidance may be shifted and delayed,
especiaJ.ly in the case ot non-delivery (resp, non-p~ent ot the price). I therefore
agree with the representative ot Austria tha.t one should reconsider whether the best
rule is to rely on the current price on the date of a.ctuaJ. avoidance. The date of
actuaJ. delivery (resp. time for delivery) is proposed by Austria and Mexico. This

I ...



-37-

date seems l however, to be lesssatisfactOl:-Y in cases of transport and delivery to
a carrier in which case the buyer may not yet have knowledge of the breach)
as well as in cases of non-delivery (in which case the buyer may not yet have had
sufficient reason or even the right to avoid the contract until some turther time
has passed). It should therefore be considered to rely on the date on which the
goods are handed over to the buyer or placed at his disposal at the place of
destination, unless the buyer has declared the contract avoided on an earlier date,
in which case that date should be the basis. In the. case of non-delivery (or
non-payment) one should rely either on the date of actual avoidance or on the
earliest date on which the contract could have been avoided. Further it should be
considered to make it clear in the text whether damages always may be increased it
any additiol1p.l damage is proved (cp. article 86).

14. Norway has proposed to insert a new article after present article 85
(a new article 82) for cases where it is inconformity with usage and reasonably
possible for the buyer to purchase goods to replace, or for the seller to resell,
the goods to which the contract relates. Cp. present ULIS articles 25, 42 Cl} c
and 61 (2).

15. Norway has proposed to transfer present article 90 on expenses to the
beginning of chapter V, as an initial article 69 (without separate section and
title) •

Articles 91-101 of ULIS

16. I would prefer to keep article 96.

17. As regards article 91 I ref'er to the new article 94 proposed by Norwq.
The present paragraph 2 is proposed to be deleted as superfluous on the background
of the rev. article 20, cp. present article 79, paragraph 2.

18. I have no serious objections to the present articles 98-100. In
article 100 the reference in the first line should be corrected to the second
period of rev. article 21, paragraph 1. I think there may still be room for
article 100.

19. Norway has proposed to transfer article 101 to article 91 (new article 94)
as a new paragraph 2.


