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In his note A/CN 9/WG 2/WP 17 the. Secreta.ry-General ana.lysed the comments -
and proposa.ls by representa.tlves of States members of the UNCITRAL Working: Group
on the International ‘Saleof. Goods, relating to .articles Tl to 101 of ULIS and
addendum 1 to that note- reproduced the text of" those connnents and proposais.. ..

‘ The present addendum reproduces the commen‘bs of the representatlve of: Hunga.ry

on article T4 of ULIS, which was received after the above—mentloned documents were
prepa.red. o e
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Comments of the representative of Hungaryron-érticle Th of ULIS

[Originsl: English/

1. United Kingdom, comments and proposals, Form, paragreph 1 (a):* :.It is indeed

.. ¢lear from article.35.2 and 30 ULIS that the word "liable" embraces subjection to

* " ’gny vemedy. .In this case, however, it might be superfluous or even misleading to - |
use other words in article Tk. 'This might create the impression that articles 35.2 |
and, 36 do not:.¢cover the same field covered by thé proposed text of parsgraph 1 - :
ih"comment (a). It might.be.asked why do-articles 35.2 and 36 not use the same

e s ogopds.  Phe extensive meaning of the word "liable" can also be deduced from

paragraph 3, article Th. SRR RN

2. Ivid., peragraph 1 (b): I wonder whether the r3;:::‘(5gxils&ed'f“,\‘,el‘:t under. the ‘heading .
"Substance ' eliminates the evils which the proposal strives to eliminate. =~ . =~ = =

(a) An "absence of clear understanding” is also presént in respect of
"radically changed” or "an obligation quite different", not to speak of the fact
that the proposed text also contains the ineriminated expressions (in fine).

(v) ”Impéééiﬁility"fis also'subjecf‘tp "doubt and divergence between
national jurisdictions". . ' S

(c) The aifficult problem of cause and effect is not eliminated by the -
proposed text, only transferred to another level ("impossibility owing to such
circumgtances"). ~ . S - . : L _
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.- .{a) ..Thei proposed:text is much more complicated than the original. 'As!it'is
one of the aims: of the Working Group to simplify.the ULIS, I wonder ‘whether it -
bbings@sgghvimprgvements~as to warrant;guch”a‘rgsulka,y SEESERE o
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> " A{a), The original rule in ULIS applies also while the temporary impediment

* has not yet come to an end, the proposed rule does not. Under this latter rule
a radical change becomes relevant only when the temporary impediment has ceased to
exist. I believe that e “radical change" should be relevent also before the
temporary impediment has been removed.

(b) This indicates a short-coming of ULIS. Why should the "radical change"
be relevant only where there is a temporary impediment? Moreover: what is the
reason for concentrating in paragraph 1 on the causes of breach and in paragraph 2
on the results thereof? From this point of view the text of paragraph 1 as R
suggested by the representative of the United Kingdom is far better than that of
the ULIS, provided that it would apply to paragraph 2 as well because it combines .

the cause and the result of the breach and provided that the word "impossibility"
is omitted (see No. 5 below). But if such & distinction should nevertheless be

® A/CN.Q/WG.E/WP,;?/Add.l, annex I.
o l/o\o;rn




AJCN.O/WE. 2/WP.1T/AGd.2
English
Page 3

maintained for different sets of breach, the division line should not run between
temporary impediment and other cases of breach but perheps between delay and other
cases of breach. This needs further consideration. Consequently we should either
have the "either ... or" construction of the text suggested by the representative
of the United Kingdom or use "due to" (or any other expressioni’in parsgraph 1
‘and "radical change" in paragraph 2 for all cases of delay. '

L. Ibid., paragreph 3: I wonder whether "the contract avoided" should be

_ inserted. This would, to a great extent, reduce the meaning of "liability" in
paragraph 1 to damages. Exemption would then mean only exemption from paying
demages and from requiring specific performance which is anywsy heavily restricted
(see article 41, ULIS).

5. "Restriction” to frustration: Both the representative of the United Kingdom
and the representative of Chana advocate the "restriction" of the field of
epplication of article Th to frustration. I have the impression that the
provisions of ULIS do not provide for a broader scope for exemptions than it ,
would provide for if based on frustration. Frustration is after all a common law

term and concept and ULIS tries to find words equally workable under many civil
law systems as well.

As it seems, the two distinguished delegates feel uneasy in respect of the
very Continental brevity of the expression "was due to”. Perhaps their doubts
end misgivings might be reduced by supplementing the expressions in paragraph 1:
"he was not bound to take into account or avoid or overcome' by the following t
words (subject to a linguistic improvement): "or did not fall within his sphere of
risk”. This might be about as vague as any wording we can find in this field but
would at least cover the case of an unforeseen rise in prices mentioned under
Form, paragraph 1 (b) by the representative of the United Kingdom. In that case
the word "impossibility" might not appear in the text. This concept is namely
much narrower in many civil law systems than the "impossibility" of frustration.
It usually covers only physical and legal impossibility, although the Germans
frequently used the term “"economic impossibility" also (particularly before the
doctrine of "Wegfall der Geschiftsgrundlage" was generally accepted) in which case
jimpossibility would by and large cover the "impossibility" of frustration.
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