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1.: This is a sequel ta the report presented to the Working Group at its fourth
session. 1/ That report examined unresolved problems presented by the Uniform
Law on the International Sales of Goods (ULIS) 2/ in chapter III, "Obligations of
, the seller"; in response to a request by the Working Group, the report get forth
. proposed legislatnre texts d‘éaling with these problems,

2, . The proposals mcluded the consolidauon and unification of ‘the sepmte sets
of remedial systems contained in.chepter III of ULIS. Part I of the present report
. includes a compara’ble proposal with respect to the separate sets of remedial -

' provisions in chapter IV, "Obligations of the buyer". Subsequent parts of the

' present report consider possible solutions to problems presented by chaptere v

‘and VI of ULIS, as revealed by the comments and proposals by Governments, 3/ and’
adjustments that may be advisadble for conformity with' dec1sions taken at prior
sessions of the Working Group. 4/

1/ "Obligations of the seller in an intemational sale of goods' L
consolidation of work done by the Working Group and suggested solutions for _
‘ unresolved problems: report of the Secretary~General® (A/CN,9/WG. 2/WP.16)o herein
cited as “Report of the Secretery-General on obligetions of the seller". This -
report was reproduced as annex' II to the progress report ‘of the Working Group on
the International Sales of Goods on the work of its fourth session (A/CN.9/7'5), )
rherem cited as "Report on fourth session".

- . 2/ Tme Uniforn Law (ULIS) is annexed to the Conventmn Relat:mg to a Um.form
La.w on the International Sale of Goods which was signed at The Hague on _
. 1 July 1964, The Convention end Uniform Law appear in the Register of Texts of
‘ Conventions and. Other Instruments Concernin International Trade law, vol. I, .
at chap. I, 1 Un;t.ed Nat;ons publication, Sales No. E.Tl.V.B ’ herein cited as
“Reglster of Texts",

3/ See "Ana.lyszs of comments and proposals by Governments relating to '
articles 71 to 101 of uLIs" (A/CN.Q/WG.2IWP.J.T), herein cited as "Analysis -

VA Earlier reports of the Working Group: report on first session . ‘
(January 1970) (A/CN.9/35), UNCITRAL Yearboock, Vvol.. I, pert three, I A; report on
second session (December 1'9757'.\1&701%97525 UNCITRAL Yearbook, vol, II. part two, -
I A; report on third session (January 1972) 1A7CN.97357. Uncm Yearbook,
vol. 111, pa.rt two,IA. L ' L
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I. CHAPTER IV ~ OBLIGATIONS OF THE BUYER

A. BSubstantive obligations of the buyer with respect
to performance of the contract S

;1. Action taken at fourth sess1on

3. - The Workz.ng ‘Group at its fourth session considered four articles (56-59) in .
chapter IV of ULIS dealing with the substantive obligations of the buyer.

Article 56 of ULIS (a general introductory provision) was approved without ;
modification. The Working Group approved s revised version of article 57 (fixing

the price), and deferred action on article 58 (net weight) until the current ’
- (£ifth) session. - With respect to article 59 (place of payment), the Working Group
approved paragraphs 1 and 2; consideration of a proposed third paresgraph (compliance
with national law to permit the seller to receive the prlce) was deferred unt:.l ,

the current session. 5/ ‘

2. Place and date of psyment: articles 59 and 60

4,  Articles 59 and 60 of ULIS comprise a subsection entitled: "B, Place and

date of payment". Analysis of these two sections discloses that they are .
~incomplete with respect to the date for payment of the price, and most partlcularly ‘
with respect to the important pra.ct:tcal question of the relationship between the

‘time for payment and for the handing over or dispatch of the goods. The omission
seriously impairs the clarity and workability of the law, Merchants need a clear,

unified picture as to both where and when payment is to occur; and the vital aspect

of payment needs to be placed in relatmnsmp to step«-hy-step performance of the

Sales contra.ct by both partles.

5. 'l‘o ana.lyse the rules of ULIS that bear cn the. subject of sectzon 1B, "Place ' ‘
and date of payment", it will be necessary to examine the interrelationship among

several articles of ULIS. Following this analysis, an attempt will be made to

unify and simplify the rules in question,

6. At first glance it would be assumed that article 59 (1) of ULIS attempts to
deal with the relationship between payment by buyer and seller's performance,
Article 59 (1) states that "where the payment is to be made against handing over
or the goods or documents, /Ehe buyer shall pay] at the place vhere the. handlng

5/ Repcrt on fourth session (A/cn.9/7s), paras. 150-1?7: The text or the
proposed third paragraph of article 59 appears at paragraph 173. The Working
Group also deferred consideration of articles 60-T0 of chapter IV (ibid.,
para. 178). See also: "Compilation of legislative texts approved by by the
Working Group at its first four sessions" (A/CN.9/WG.2/WP.18), herein cited as
"Comp:.la.tion".
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over of documents t/akea place." Hwever, examination of this proviaion shows. that
it is & tautology. The "rule" only epplies "where the payment is to be against the
hending over of the goods or of documents". This premise for the rule on the place
of psyment necessarily assumes that the place for hending over the goods {or
documents) and the place for payment of the price must be the same; articulating the
conclusion that the payment shall be made at the place.of the handing over of the
goods merely restates the premise in different words and adds nothing to the general .
rule of ULIS that the parties shall perform the agreements they undertske. Such a
circular statement is presumably harmless. But it must be borne in mind that
article 59 fails to set forth a norm which (in the sbsence of contractual provision)
deals with the question as to when the buyer is obliged to pay for the gocds in B

‘relata.on to the time for the handing over of the goods or documents. )

T. To find an answer to this basic queatxon 11: is necessary to piece together ~
other widely sepa.rated and complex provisions .of ULIS. Over 10 articles later, it
is possible to find in article 71 the following sentence: "Except as otherwise
provided in Article 72, delivery of the goods and peyment of the price are, :
Wzms". "Concurrent conditions™ is a legalistic concept ncl: na.dily
understandable by merchants, or even by lawyers from different legal systems; this
provision is, howéver, presumsbly intended to express two important morms: (1) the
buyer is not obliged to pay before he receives the goods; (2) the seller ig not
obliged to surrender the goods before he is paid. Both of these norms implement a
common principle: reliance on the credit of another party, in spite of its -
frequency, calls for en’ assessment of the facts at hand and consequent],y is not
required unless the parties have. spec;fzcally 80 agreed.

8. One difficulty is that under the above pronsn.on in artmle Tl of ULIS, the
price is to be paid concurrently with "delivery" (in the French text, délivrance).

In ULIS, "delivery" (dflivrance) - unlike "handing over" (remise) - does not refer
to the surrender of possession or control of the goods. Instead, "delivery" is a :
complex and artificial concept the implications of which must be gathered from widely
separate and cmnplex provisions. To implement erticle Tl it is necessary in ULIS to
look first et article 19, which sets forth rules on "delivery"; the Working Group at
its third session found that article 19 was unsatisfactory, and at the fourth session
decided that, this article should be deleted. 6/ 1In place of the attempt to. dcfine ‘
the concept of "delivery" the Working Group at the fourth session approved rules in
article 20 on the steps to be teken by the seller to carry out h1s obligation to
effect dehvery. v o

9. Under article T1 the rule that delivery snd payment are "concurrent eonditions
is &PPllcable "except a8 othemse provzded in article 2", Article T2 appliqs only

-7 Report on ‘third sesaion (Jammry 1972) (A/CN 9/62/Add 15 (UNCITRAL Ye
vol. TII, part two: I A 5), paras. 15-21; Report on fourth session (1973

“{A/CR. 9/75), paras. 16-21 (UNCITRAL Yearbook, forthcoming vol. IV, part two, IA 3).

See also report of the Secretary-General on "delivery" in ULIS (A/CN.9/WG.2/WP.8)
(UNCITRAL Yearbock, vol. III, part two: I A 1), paras. 37-40 and ennex III.

1/ Report on ‘fourth session, paras. 22-29,

.
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"where" ‘the contraact involves carriage of the goods and vhere delivery is, vy
virtue of paragraph 2 of article 19, effected by handing over the goods to the

carrier”, In this setting, article T2 provides rules designed to reinforce the

general proposition of article T1 to the effect that the seller is not required to
~either dispatch the goods or surrender control over the goods ‘to the buyer until o
- the buyer has paid for the goods. However, the intended result is obscured by the
reference to "delivery" of the goods. __/ § ,

10. To sum up, section IB, "Place and date of payment" (art:.cles 59 end 60), fails

‘to deal with the most important problems under this heading; widely scattered
provisions in articles 19', 71 and T2 touch on these basic questions but the answers

are unclear and, on occasion, unfortunate. It would seem adviseble to set forth a

more cm'x'xplete presentation under the above headmg in section IB, "Place and date of ’
payment o

11. Such a presentation, which draws on the rules of articles Tl and 72, is set
forth below as a redraft of article 60. It will be noted that paragraph 2 of the

- redraft takes account of the role played by documentary letters of cred:.t in '
fa.cihtatlng the exchange of gooda for the price. The operative provisions on
“payment in ULIS virtually ignore this basic commercial arrangement. 9/. The detailed
operations of the documentary letter of credit must, in the interest of flexibility,
be left to commercial usage; however, & direct reference to the documentary credit
seems essential in a modern commercial law. Further questions can best be ‘
considered after examinatwn of the draft provzslon, which follows: :

8/ Tt will be noted that the quoted rule of a.rticle T2 permtting the seller
to require payment at destination against surrender of documents applies when two
conditions are met: (1) the contract involves carrisge of the goods and

(2) "delivery" under article 19 (2) is effected by handing over goods to the
carrier. In view of the role which "delivery" in ULIS plays in connexion with risk
of loss (see article 97 of ULIS) the sbove rule of article 72 would seem to be .
“inspplicable when the contract provided that risk in trensit would remain with the
seller. In such shipments the seller would ‘have as much or more Justification for
surrendering the goods at destination only when the buyer pays, but the use of the
- "del:.very" concept in ULIS makes it difficult to reach this necessary result.

: 9/ Article 69 of ULIS refers to. various payment devices, including the

documentary credit, but the provisn.on is without independent effect for it is
expressly dependent on provisions in the contract or the applicability of usages or
“laws or regulatlons in’ force. This article consequently adds little or nothing to
other provisions of ULIS. See articles 3 and 9, as approved by the Workmg Group,
these erticles are reproduced in the Compllatlon (A/CN.9/WG. 2/WP.18)
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{a) Proposed redraft of arbzcle 60 /’b157

1. The buyer shall pey the price when the seller, in accordanee ‘with
the contract and the present law, hands over the ‘goods or a document
~controlling possessxon of the goods.

.~~~ 2. - Where the contract involv‘es c'arriagé of the goods, the'seller mey
«either' e e : S

: e By appmpriate notice requzre that, prior to dlSPatch of ‘the goods,
, the buyer at his election shall in the seller's country either pay the price

~ in exchenge for documents controlling disposition of the goods, or procure
the establishment of an irrevocsble letter of credit, in. accordanee vith
current’ comercial pra.ct:.ce, a.ssuring such payment, or :

vy Dispatch ‘the' goods on terms. whereby the goods or documents
- controlling their disposition, will ‘be handed over to the buyer at the place :
of destmatzon ageunst payment of the price. ‘

. 3. The buyer shall not be bound to pay the price unt:.l he has had an
. opportunity to inspect the goods, unless the procedures for delivery or peyment
- agreed upon by the parb1es are inconsistent with such opportunity

(‘b) Discussum of draft gronsmn

12. . Paragraph 1 ‘serves twc ba.s:.c nmctions. The first is to define the time when
peyment of the price is due. The time is specified in terms. of the seller's
performence in handing over the goods (or documents controlling them). This -
epproach is appropriate in terms of the nature of performance of e sales contract.
The seller's performence, in procuring or manufacturing the goods and, in the normal
case, . readying them for shipment involves more complex processes than the payment of
the price. - Often, under the contract or applicable usage, there is some leeway in
- time. for the seller to complete these processes and to tender the goods to buyer or
dispatch them by carrier. (See ULIS, article 21.) Before the seller is ready to
;perform the contract the price is not due; when the point is reached, the price is
due - inless, of course, the parties have agreed on delivery on credit. The draft
.in paragraph 1 thus: esteblishes a norm for the time of payment - an essential feature
that is lacking: from the section of ULIS entitled "Place end date of payment"

13. The second ﬁmctlon of the dre.f‘t is to mlculate the aecepted comrc:al
premise that, in the absence of specific agreement, neither party is obliged to
extend credit to the other; i. e., the buyer is not obliged to pay the seller until '
he has control over the goods, and the seller is not required to relinquish control
until he receives the pnce.

gllt The draft in pa.ragra.ph l takes accmmt of the fact that ccntrol over the goods
‘may be effected by possession of a document that controls possession of the goods.
The phrase "document: controllmg possession of the goods" would be understood to

/oot
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refer to documents such as negotisble bills of lading or similer documents of title
wnder vhich the carrier requires surrender of the document in exchange for delivery
of the goods. 10/ : o .

15. Paragraph 2 epplies the basic principles of paragraph 1 to the circumstances »
that arise when the contract calls for carriage of the goods.

16. Paragrarh 2 (&) affords the seller the opportunity to require that the price .
be paid before he dispatches the goods. In the sales governed by this law, the goods
normally will be shipped to another country; the carriage will often be to &

distent point and subject to substantial freight expenmse. Paragraph 2 {a) affords

- the seller the opportunity to avoid two hazards: (a) if the price is peid at .
destination, exchange control restrictions may meke it impossible for the seller to
receive the benefit of the sale; (b). if the buyer rejects the goods st a distant
point the seller may incur seriocus expenses in reshipping or redisposal of the

goods - expenses which, in view of the uncertainties inherent in litigation and the
buyer's credit, the seller mey never be sble to recover. Such considerations seem
to underlie provisions in erticles 59 and T2 of ULIS, but it is hoped that the
statement of such rules as part of a unified presentation on the date and place of
payment will be cleerer and less subject to gaps and technicalities. ’ «

17. Under paragraph 2 (a), it will be noted that if the seller requires payment

before dispatch of the goods, the ‘buyer may elect to follow the customary and v
efficient procedures for handling such payment by establishing an irrevocable letter '
of credit in the seller's cowntry. 11/ Pursuant to the genersl rule in paragraph 1

and "current commercial practice" (peragraph 2), peyment under the letter of credit

would be due only on the presentation of documents that control possession of the

goods. 12/ o . - B ‘

18. Paragraph 3 brings together, in the setting of the exchange of goods for the

price, rules on the right to inspect before peyment which appear in articles T1, %
-T2 (1) and T2 (2) of ULIS. These three provisions of ULIS seek t0 express the general'
rule that the buyer may inspect the goods before he pays for them unless the

10/ Whether & document controls possession of the goads depends on the provisions
©Of the document in question and on appliceble lew. The reference in paragraph 1 to
the effect of the document seems preferable to referring to the designations of such
documents, such as "negotisble bill of lading" or "document of title", since such

designations lack a uniform meening. '
11/ It seems adequately clear that the letter of credit has been "establighed"

if it has either been issued or confirmed in the seller's country. :

12/ Under "current commercisl practice” the letter of credit mey also require
the presentation of other documents related to the shipment. See ICC, Uniform
Customs and Practice for Documentary Credits, Register of Texts, vol. I, chap. II, B.
However, spécifying such details in en international convention would probebly result
in excessive rigidity. , (oo : , ~
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arrengements for payment on which the parties have agreed are inconsistent with

such inspect:.on. Paragra@h 3 of the draft states this ss a single, uniform rule

which is designed 40 avoid problems of interpretation that could.arise under ULIS

from the necessity to reconcile paragraph 1 and paragreph 2 of article T2. Under

72 (1) of ULIS (last sentence) the handing over of goods at destination would

normally be arranged by sending the documents (including a negotiable i1l of

ladmg) to a collecting benk in the buyer's city, which would surrender the documents

in exchenge for peyment of the price. 13/ In such a payment erticle 72 (1) states

. that "the buyer shall not be bound to pay the price until he has had an opportunity
to examine the goods".- On the other hand, peragreph (2) states.

"Nevertheless vhen the contract requires payment against documents, the
buyer shall not be entitled to refuse peyment of the price on the ground
that he has not had an opportunity to examine the goods.”

19 'I'he d:.rficulty of reconciling these -provisions of paragraphs 1 and 2 of
article 72 of ULIS cen be 1llustra‘ced by the follmng cases:

(&) _C;O;_S_e____l_?_q;__g;. The contra.ct calls for pa;yment of the price on presentatim‘
of e negotiable bill of lading at the point of arrivel of the gooda end on].y after
arrival of the goods.

(b) Case No. 2. The contract ealls for such peyment against documents prior
to the time when arrival of the goods could be expected, or at a place remote from
the place of arrival.

. 20. In case No. 1, inspection would be feasible, and the seller may be expected to
‘provide therefor by an appropriate instruction on the bill of lading or by
appropriate instruction to the cerrier. In case No. 2, the terms of the contract
show that inspection before payment was inconsistent with the procedures for delivery'
and peyment to which the parties have agreed. Under the proposed dreft, an.
effective tender of delivery by the seller would require that an opportunity for
inspection be provided in case No. 1, but not in cése No. 2. It seems difficult to
work out satisfactory solutions for these standard situations under paragraphs 1 and
2°of article 72 of ULIS. .

21, _Tt will be noted that the above draft provision is designated as "Artiole 60
/bis/". This designetion reflects the fect that questions have been raised as to the
need for article 60 of ULIS. 1h/ If the Working Group decides to delete this article,
the ebove draft provision could take its place. If the Working Group retains

erticle 60 of U'LIS the above are.rt provzsion could e,ppropriately follow- this article.

;_3_! 'I‘he collecbins bank, acting for the seller, would normally hold both the bill
~ of lading and a sight draft, dravn by the seller, calling for peyment of the price.
On psyment of the draft, the collecting bank would surrender the bill of lading.

: lh/ See the anaJysis of comments and pmposa.ls presented to the Working Growp .
at its fourth session (A/CN. 9/WG.2/WP 15), paras. 25-26. ‘The need for article 60 -
of ULIS may be further diminished by adoption of the provisions on time for payment
set forth in the sbove draft proposal.
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B." Remedies for bree.ch of contrax:t by the bu;_r.

1. Consolidation of sepa.rate sets of remedial pron51ons appl:.cable o
to breach, of the sales contract by the buyer

22. Chapter IV of ULIS, entitled "Obllgatlons of the buyer", sets forth only a

- few substantive rules as to the buyer's obhgatlons but intersperses among these
provisions three separate sets of remedial provisions that apply when the buyer
fails to perform one or another of his substantive obligations. Thus, in chapter IV,
separate remedial provisions appear'in: (a) articles 61-6k (remediels for
non-payment ), (b) articles 66~68 (remedies for failure to take delivery), and

(c) article 70 (remedies for failure to perform "any other" obligation). This
fragmentation of remedial provisions parsllels the apovroach of chapter III of ULIS, .
"Obligations of the seller". The Working Group at its fourth session decided that
the separate sets of remedial provisions in chapter III should be consolidated. 15/
The reasons for consolidating the remedial provisions in chapter III appear also

-~ applicable to chapter IV, The report of the Secretary-General presented to the
Working Group at its fourth session analysed in detail the problems resulting from
the creation of separate sets of remedial provisions for various aspects of the
performance of a sales contract. As the report noted, unifying such provisions has
the following advantages: 16/ ’ o ' L '

-

(&) A unified structure avoids gaps, complex cross-references and
inconsistencies which result from such separate sets of remedial provisions. As & ‘
result unified provisions can be drafted with greater simplicity and clarity;

(b) All of the substantive provisions on what the party shall do ecan be placed
together and need not be interrupted by complex and technical rules on remedies for
non-performance. Such a unified presentation of substantive duties makes 1t easier
for merchants to understand, and perform, thelr obhga.t:.ons, ' :

(c) Repetltlve and overlapbing provisions can be omitted, thereby s:.mpllfylng '
and shortening the law, As the Secretary-General's report pointed out, the length
and complexlty of ULIS has. .been the subject of widespread comment; meet:l.ng these
criticisms ‘should be of assistance in facilitating the more widespread adopuon of
the Uniform Law.

23.,( In view of the actlon by - the Workmg Group consolidating the separate sets of-
remedial provisions in chapter III, "Obligations of the seller", it seems lz.kely
that the Working Group would wish to. consmer a comparable consolidation in
chapter IV, "Obligations of the buyer". C(onsequently, this report will consider
first the provisions on the substa.ntive obligations of the buyer. Examination of

15/ Report on fourth sess:.on (a/cn. 9/75), paras. 79-13T.

. 16/ The report of the Secretary-General (A/CN. 9/WG.2/WP 6) is reproduced as
annex Il to the report on fourth session (A/CN.9/75). Consolidating the remedial
provisions is discussed at paras. 27-57, 111-1‘55, and 158-162. The reasons for such
consolidating are summarized at para. 177. : : B
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chapter IV discloses that it contains very few substantive provisions on performance
by the buyer, This fact, reflecting the relatively narrow scope of the buyer's
performance (payment of the agreed prlce), enhances the desirability and feasibility
of consolidating (a.) the snbstantzve prov:s.s:.ons and (b) the remedlal prov:.sions of
chapter IV, : ‘ . ; :

2k, The first four of the su’bstantlve prons:tons in chapter IV, articles 56 to 59,
were considered by the Working Group at its fourth session. 17/ Article 60 and a
proposed article 60 bis, were considered above (paragraph 11).

25, Artlcles 6164 of ULIS comprise a subsection entitled "C. Remedies for
non—paarmnt" - For reasons mentioned above (paragraphs 22-23), these remedial
provisions will be cons:.dered 1ater in connexlon with a consolidation of the
remedies of the .seller, : : . :

26. Section II of ULIS, entztled "Taking delivery" (articles 65-68) is primarily
composed of remedial prons:.ons that duplicate those of subsection C of section I
of ULIS, One of the relatively few substantive provisions in this section is
article 65. This article constitutes mrely a definition of "teking delivery".
(The buyer is required to "take delivery" by article 56.) Retention of arucle 65
in 1ts present form seems to present no problems. ;L_Q/ : - :

27. Article 66 sets forth remedial provisions for failure of the buyer to take
delivery. (This article parasllels article 62, which sets forth remedial provision
for failure of the buyer to pay the price.) For reasons sta.ted above

(paragraphs 22-23), & consolidated set of remedial provisions will be set forth
later (paragraph 36 below) fallow:.ng a unir:l.ed. pmsenta:b;.on of the buyer s
substantlve dutles.

28. Article 67 of ULIS is prmarlly concerned with the. substant:.ve mghts a.nd ,
duties of the seller and the buyer when the contract gives the buyer the right to.
make certain specifications with respect to the "form, measurement or other features
of the goods"., In eddition, this article includes in paragraph 1 a brief clause
providing a remedy for failure of the buyer to make such a Speclflcatlon. The

text of article 67 (with remedial provis:.on \mderscoxed)kzs as follows:

17/ Report on fourth session (A/CN 9/75), paras. 150-177. It will be noted
that article 58 (computation by net weight) was placed in square brackets with
final action deferred until the present session (1b1d., para. 1T1). Action on a
proposed third paregraph for article 59 wes: sxmlarly deferred (1b1d.,
paras. 173-177). ‘

18/ The analysis of comments and proposals presented to the Working Group at
its fourth session stated that no comments had been made on this article N
(A/CN.Q/WG.2/WP 15, pare.s. 33-3h). |

“/“.',', |
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Article 67

1, If the contract reserves to the buyer the right subsequently to
determine the form, measurement or other festures of the goods (sale by
specification) and he fails to make such specification either on the date
expressly or impliedly agreed upon or within a reassonable time after receipt
of a request from the seller, the seller may declare the contract avoided,
provided that he does so promptly, or make the specification himself in
accordance with the reqmrements of the buyer in so far as these are known to
him,

2, If the seller makes the specification himself, he shall mform the
buyer of the details thereof and shall fix a reasonable period of time within Q
vhich the buyer may submit a different specification, If the buyer fails to
do so the speclflcatlon made by the seller shall be blndmg.

29. It will be noted that the underscored remedial pronsion is so brief that it
could be retained in this article without significantly impairing the advantages
(discussed at paragraphs 22-23 above) of establishing of a single, consolidated -
set of remedies applicable to breach of contract by the buyer. However, this

- remedial provisidén presents certain issues of pollcy that the Working Group may
wish to consider,

30. Under artlcle 6T (1) of ULIS, if the buyer fails to make a specification "on .
the date expressly or impliedly agreed upon", the seller may "declare the contract
avoided, provided that he does so promptly". Under this provision, the seller may
promptly declare the contract awoided without regard to the extent of the delay in
maeking the specification and without regard to whether the delay constitutes a
fundamental breach of contract. In this respect, the sbove provision is

inconsistent with articles 26 (1), 30 (1), 32 (1), &3, b5 (2), 52 (3), 55 (1) (a),

62 (1), 66 (1) and T0 (1) (a) of ULIS and with the remedial provisions applicable

to breach by the seller established by the Working Group at its- fourth session. 19/ ’
Under all of these provisions, the severe remedy of avoidance of the contract is
available only for a findamental breach of contract. 20/ It is'not evident that a

brief delay by the buyer in supplying speclflcatlons to the seller would always. be

more serious than a delay by the seller in supplying the goods or a delay by the

buyer. in paying for them.. Hence, in the interest of consistency and of sound

policy, it would seem desirable to delete the underscored remedial provisions from

19/ Report on fourth session (A/CN. 9/75), para. 108 (artlcle uh (l) (a)); see
also Compllatz.on (A/CN 9/WG.2/WP.18),

20/ ‘In meny prov:.smns of ULIS, and in the remedial system a.pproved by the
Working Group at the fourth session (arts. 43 and 44 (1) (b)) the innocent party
-~ may establish a basis for avoidance of the contract by a notice to perform within
a fixed time of reasonable length (Nachfrist). Article 67 (1) of ULIS provides for
a notice by the seller to the buyer, but the seller may avoid the contract for any
delay in providing specifications without regard to whether such a notice has been ‘
given. , ;
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art:.cle 67, so that. d:elay or fallure of the buyer to supply. speciﬁcations would be
subject to the general remedial pronsxons appllcable to & breach of contract by
the buyer. 21/ ;

31. Art:.cle 68 sets forth remedles for failure of. the bwer "to accept del:.very
of the goods or to maske a specification"., For reasons indicated above.
(paragraphs 22-23) the substance of this provision will be included in a

- consol:.dated remedial pronsa.on for: che.pter v, (See paragra.ph 36 below.)

32, Article 69 sets rorth in one brief sentenee ‘the only ‘substentive provision
in subsection III, "Other o'bllgatzons of the buyer “Even this article is without
" independent effect, for the buyer's obligation is. confined to teking thode steps: __
‘~ with respect to guaranteeing payment of the ‘price that are "provided for in the
contract, by usage or by laws and regulations in force". ‘It seems unnecessary to
repeat that the buyer shall ‘perform his contract ULIS in article 9 gives effect
to usages; and it seems that "spplicable" laws and regulations would continue to.
be "applicsble" without such a vague (and circular) provision. Setting up this
separate section on "Other obligations of the buwer" probebly resulted from the
creation of separate categories for the buyers' duties ("Section I, Payment of the
price"; "Section II, Taking delivery"), esch with its own remedial system., This
attempt to categorize the buyer's duties created the need for a residuary "eatch-
all" section for any obligatlon'of ‘the buyer that might fall outside the first two
- sections, ' This problem is avoided by a wified presentation of (a) the buyer's
‘ substantive duties and (b) the remed:.es apphcable to the breach of any of his
substa.nt:l.ve duties. . . .

33. Smce article 69 has no ‘independent effect it could be omitted; by the same
token its retention probably would not be harmful., However, provisions.on payment
(including assuring payment by establlshmg a documentary credit) were included in
~ the proposed redraft of article 60 [bls (paragreph 11 above). If an article along
the lines of that proposal is addpted by the Working Group, there would be some
' . gain in clarity and szmphclty from omttmg article €9 of ULIS.

34, Artiele TO, the last article in chapter IV, "Obligations of the buyer",
provides a set of remedies for section III, "Other obligations of the buyer + Such
separate sets of remedies would, of course, be unnecessary if the Working Group
established a consol:v.dated set of remedies for chapter Iv, :

(a) Approach to dra.ftmg consol:.dated remedxal prov:xsions

35. For reasons noted sbove (paragraphs 22-23), it seems probsble that the
Work:mg Group:would wish to establlsh consolldated remedies for chapter Iv, baaed

’

p 21/ The proposed structure for chapter IV is set out in paragraph k5 belaw.
That presenta,tmn shows the proposed locatlon of artlcle 67 in, the chapter,

/.‘.
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on the consolldated remedies which it approved for chapter III. 22/ As we shhll
see, the consolidated remedies for chapter IIT, "Obllgatlons of the seller" , can
readily be adapted for chapter IV, "Obllgathns of the buyer". The principal
adaptations result from the fact thax performance by a buyer is less complex than
performance by the seller; as a result, some of the remedlal provzslons in
chapter III need not be retazned for chapter IV, ~ :

(v) Draft provisions for section II - Remedles for
breach of contract by the buyer

36. Follow1ng is a draft set of remedial provisions for chapter v based on the g
provisions (articles 41 et seq.) approved for chapter III. This system presupposes i..
that the first part of chapter IV will set forth the substantive obligations of

' the buyer; these provisions could be grouped under a heading such as: "Section 1.

- Performance of the contract by the buyer". 23/ The consolidated remedial provisions

could then be grouned under & heading such as "Sectlon II. Remedles for breach of
contract by the buyer". Eh/ '

s

ProposedAprov1s1ons

Sectidn II, Remedies for breach of contract by the buyer

Artlcle T0
B e g

1. Where the dbuyer fails to perform any of hls,obl:gatlons under the
contract of sale and the present Law, the. seller may ;

(a) Exerclse the r1ghts prov1ded in art;cles 1 to 72 bis- and

(b) Claim damages as provided in article 82 to 83 or articles Bh to 87.

2. In no case shall the ‘buyer be entltled to apply to a court or
arbltral trlbunal to grant him a period of grace.

22/ Report on fourth session (A/CN.9/75), paras. 83-130 (articles 41-LT) and
annex I. See report of the Secretary-General, ivid., apnex II, paras. 111-177,
especially paras, 158-176.

23 This section would include the originel or redraited versions of articles 56,
5T, 58, 59, 60, 65 and 67. See parsgraphs 3, 11 and 28 above. The proposed
structure fbr chapter IV is set out in paragraph 45 below.

2/ This section would teke the place of articles 61, 62, 63, 6k, 66, part of
67 (1), 68, and 70 of ULIS. To avoid confusion with the numbering in ULIS, the
draft remedial provisions start with article 70, which in ULIS provides remedies
for breach by the buyer of any "Other obllgations" Articles Tl and 72 of ULIS

have been incorporated in the draft article 60 /bls7'wh1ch appears at paragraph 1l
above,
/llt
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Arblcle 71

. The seller has the right to requlre the buyer to perfqrm the contra.ct

to the extent that specific performance could be required by the court under
its own law in respect of similar contracts of sale not governed by the Uniform
Law, unless the seller has acted inconsistently with that nght by av01d1ng

the contract under article 72 b:.s.

 article 12

Where the seller requests the buyer to perform, 'hhe seller may fix an
additional period of time of .reasonable length for such performance. If the ‘
buyer does not comply with the request within the additional period, or where
the seller has not fixed such a period, within a period of reasonable time, or
if the buyer already before the expiration of the relevant period of time,

- declares that he will not comply with the request, the seller may. resort. to any
:-.,remedy available to him under the present law. :

 Article 72 bis

1. 'The seller may by notice 'co the buyer decla.re the contract avolded.

) (a) Where the failure by the buyer to. perform any of his o‘bligations
under the contract of sale and the: present law amounts to a ﬁmd.amenta.l breach
of contract, or

(b) Where the ‘buyer has hot performed the contract within an additional :
period of tlme fixed by the seller in accordance w1th article T2, -

2, The seller shall lose his right to declare the contract avoided :Lf
he does not give notice thereof to the buyer within a reasongble time after
the seller has discovered the failure by the buyer to perform or ought to have

- discovered it, or, where the seller has requested the buyer to perform, after
~ the explratlon of the period of time referred to in article T2.

(c) Discussion of draft provisions for section I -
Remedies for breach of contract by the buyer -

37.  Article 70 is modeled closely on the initial article (article 41) in the
consolidated remedial provisions for chapter III, as approved by the Working Group
at its fourth session. In paragraph 1 (b) of artlcle 70, it was necessary to add a
reference to article 83, which zs epplicable to "delay :m the paymeut of the prxce .
Compare ULIS 63 (2).

38, Paragraph 1 of article 70 is an introductory index-section. The word "and" has»
been 1nserted a.t the end of paragraph 1 (a) to preserve the principle of '

| '/io- N
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articles 41 (2), 55 (1), 63 (1) and 68 (1) of ULIS that a party mey both avoid the
contract and claim damages for breach. 25/

39. Paragraph 2, providing that the buyer masy not epply to & court or arbltral
tribunal to grant him a period of grace, incorporates the rule of article 64 of .
ULIS, which appears in section I, "Payment of the price" of chapter IV. Section II, ‘
"Taklng dellvery , and section III "Other obligations of the buyer", do not contain

this provision. Because of this omission, it might be argued that ULIS does not .
- prohibit applications for periods of grace with respect to the obligations embraced :
within sections II and III. Such contention, presumably inconsistent with the
intent of the draftsmen, illustrates the inconsistencies and gaps that result from
the fragmentation of the remedial provisions appllcdble to various aspects of
performance of the contract of sale. 26/

Lo, Article 71 is based on article h2 as approved by the Wbrklng Group at the
fourth session. The only material modifications are: (a) the omission, at the end
of paragraph 1 of article 42, of references to reduction of the price and cure of
a lack of conformity of the goods, and (b) the omission of paragraph 2, which deals
with the seller's delivery of substitute goods. These provisions are inappropriate
to performsnce by the buyer and no corollary provisions appllcable to performance
by the buyer appear in chapter IV of ULIS. 27/

41, Article 72 is modelled closely on article 43 as approved by the Working Group,
(Article 43 bis, approved by the Working Group for chapter III, deals with cure by
the seller of any failure to perform his obligations. For reasons mentioned in the
preceding paragraph, it is not included in the draft remedial provisions for
chapter IV). 28/ .

25/ Articles 84-87 make clear that damages may be recovered on avoidance of the
eontract, but it may be advisable not to leave a reader in doubt on this point while
examining the earlier portions of the law.

26/ Similar gaps and inconsistencies that &ppeared in the separate sets of
remedial systems in chapter III are discussed in the report of the Secretary-General
presented to the Working Croup at its fourth session (A/CN.9/75, annex II) at
paragrephs 164, 170, 171, 172, 174 and 176,

27/ Draft article 71 deals with the right to require the buyer to perform the
contract. In chapter IV of ULIS, such a provision appears in section I (article 61)
and in section III (article 70 (2)), but not in section II. This latter omission
appears to be another accidental gap that resulted from fragmentatlon of the remed1a1
prov1310ns of ULIS See paragraph 39, asbove. :

28/ It would be possible to devlse a provision on "eure" by a buyer of
defective initial perfbrmance with respect to payment (i.e. correcting the terms of -
a letter of credit). However, the provisions on cure in article 4l of ULIS and in
article 43 bis of the Wbrklng Group redraft seem to be occasioned by the special
compllcatlons involved in the repair or replacement of defective goods. As has been
- noted, ULIS does not set forth a provision in chapter IV comparable to the cure
provisions of article ik included in chapter III, There seems no necessity for such
provisions since such issues can be handles in terms of whether the initial failure
of performence, or the delay in correcting such a failure, constituted a fundamental
breach.

. /n.o
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k2, Article T2 bis is based on article 44 as prepared by the Working Group, The
only significent modifieation is the omission of subperagraph 2 (a) of article Lk,
which relates to the provisions on seller's "cure" of defective performence.

k3. Other remedial provisions applicable to performance by the seller (chapter III)
do not appear appropriate to the relatively simpler performance by the buyer
(chepter IV) and have not been ineluded in the sbove draft. . (Chapter IV of ULIS
did not contain such provisions.) These remeining provisions of chapter III which
have not been employed in the sbove draft proposed for chapter IV (paragraph 36)

are as follows: article 45 (reduction of the price); article L6 (delivery of only
part of the goods); article 47 (early tender of delivery; tender of a greater
quatitity of goods); article 48 (early recourse to remedies when it is clear the
goods will not conform). - ' .

L4, The above consolidated set of remedies, applicable whenever "the buyer fails
to perform any of his obligstions under the contract of sele and the present Law",
desls with the substence of the issues dealt with in the three sets of remedial
provisions in chapter IV of ULIS (sec. O: articles 61, 62, 63 and 64; sec, II:
articles 66, 67 (1) and 68; sec. III: art. 70). 29/ It is believed that such a

" unification of the remedies aveilable to the seller implements the policies that

led the Working Group to teke similar action with respect to chapter III. (See
paragraph 22 above.). ,

C. Proposed structure for chapter IV

k5. The following indicates in skeletal form the structure for chapter IV that

would result from decisions by the Working Group end the draft provisions set forth

herein: : T : ’
CHAPTER IV - OBLIGATIONS _OF THE BUYER ) ’ N

Section I. Performance of the contract by the buyer

Articles 56-59

(See annex I to A/CN.9/75 and C‘ompil#tion (A/CN.9/WG.2/WP.18))

29/ Article 66 (1) provides that where the buyer's failure to take delivery
"gives the seller good grounds for fearing that the buyer will not pay the price",
the seller mey declare the contract avoided, even if such failure does not
constitute a fundemental breach, No such provision appesrs in section I, "Payment
of the price", or section III, "Other obligations", of chepter IV, and it is
difficult to see why s failure (or delsy) in teking delivery calls for more extreme
remedies then a failure (or delay) with respect to payment of this price. Compare’
the discussion of article 67 on failure to supply specifications (para. 30, above).
See also ULIS 73 (suspension of performance based on fear of non-performence).

levs
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Artlcle 60 /bis/

(See draft prons:.on at pa.ragraph ll above)

. Article 65

(Same as ULIS; see paragra,ph 26 above)

Article 61

" (See provision at paragraph 28 above, be.Sed on ULIS 67 except that the

underscored remedial provision would be d.eleted.)

Sectlon I1. Remedies for breach of contract by the buxg_:_:'_

Articles T0-72 big

(See draft provisions at paragraph 36 above )

\

/QD.

-
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i & CHAPTER V. - PROVISIONS: COMMON TO THE OBLIGATIONS ‘
- QF THE SELLER AND OF THE BUYER ok

Reﬁisioﬁ‘an relbcation of Vrofisibn ‘on -
ggzyant bx;_gyer in articles 11 and 72

A

46, It wns proposed above(paragraphs 7-11) that the substance of artlcles 71 and

T2 be incorporated in chapter IV in order to achieve a more complete and .

intelligible Presentation of the buyer's obligations with respect to payment (e.g.,

time and place for payment and right to- inspection prior to payment ). Such a .
consolidetion was proposed in the draft article 60 /bis/ that was set forth above

. at paragraph 11; this provision also dealt with drafting problams that are presented

by articles 71 and 72, If the Working Group approves a provision along the lxnes

‘of the. above draft, . articles Tl and T2 should be deleted from chapter V.

47. . As has been noted, the matters: dealt with in articles T1 and 72 are an

‘ integral part of the basic obllgatlons of the buyer with respect to payment, vhich

is dealt with in chapter IV, in subsection IB, “"Place anld date of payment".

Article T3 deals with a distinct problem: a privilege to suspend performance
because of a supervening circumstance - i.e., "whenever, after the conclusion of
the contract, the economic situstion of the other party appears to have become 80
difficult that there is good reason to fear that he will not perform a materisl
part of his cbligations". Problems presented by such supervening circumstances are
closely related to the problems dealt with in chapter V, section II, "Exemptions”
(article Th). Consequently, article 73 should remain in chapter V. 30/ On the
other hand, movxng the provisions on the basic obligation pf the buyer to pay the

price in articles 71 and 72 to chapter IV would clarify the strueture or the
_uniform 1&w. : , e ; . v

| | ‘k;B; Sﬁépgnéion of per fggggg article 13
48. The. prov1sions of artzcle T3 deal.. with two . subjects. (1) parasrﬂph 1
establishes a genersl rule on suspension of performance; (2) paragraphs 2 and 3

.apply the general rule to a specific Bltuatlon - preventing of the delivery*of

oods in transit to the buyer.

1. The general rule on:éuspggsian of pgrformance
49. Paragraph 1 of article T3 provides:
" MEach party may suspend the performance of his obligations vhenever,
- after the conclusion of the contract, the economic situmtion of the other

-party appears to have became so difficult that there is good reason to fear
that he wlll not perform a- material part of his obllgatlons " -

;_/ It would seem approprlate fbr artlcle 73,to appear in. sectlon Iof
chapter V under a heading such as "Suspension of performance".

oo
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50. One question, presented in 1969 in the reply by Egypt to an inquiry by the
Secretary-General, emphasized that the above provision "leaves it to the party
concerned to evaluate both the economic situation of the other party and the -
‘extent of the obligations which will not be performed". 31/ The same issue was
discussed at the Commission's second session (1969); other representatives ~
expressed the view that under this provision a party is not given the right
unilaterally to suspend performance, and that if a party acts inconsistently with
the standard set forth in paragraph 1 he would be liable for damages for breach
of contract. 32/ Thus, one question that the Working Group may wish to consider
is whether the sgtatement in article 73 of the circumstances. authorlzing suspenszon
of performance is sufflciently def1n1te and objective. 33/

' -Sl. A second quest:.on is the. consequence of the suspension of perfarma;nce. This O
problem can usefully be considered in the setting of the following concrete case,
which is probably the most typical situation for which article T3 was intended.

52. Case No. 1. A sales contract made in January calls for delivery in June.

In January an investigation by the seller's credit department indicates that the

buyer's financial position is strong, so the seller agrees that the buyer may

defer payment until 60 days after the June delivery. 34/ However, in May the

seller receives information that the buyer's financial position has been impaired

s0 that it would be hazardous to deliver the goods prior to peyment: -in the

language of article 73 (1), "there is good reason to fear" that the bwer will e .
-not perfbrm.a material part of hls obllgation.

53. In the above. situation, artlcle 73 (1) smmply prov1des that the seller 'may
suspend the performance of his obligations". 'This brief statement raises several
questions: Is the seller obliged to notify the buyer that he is "suspending
performence”, or may the buyer receive his first intimation of difficulty when the
goods fail to arrive in June? If the buyer's financial position remains doubtful,
is the seller entitled to do nothing further in performance of the contract?
(Note that tha only feature that should cause concern to the seller was the
initial provision for delivery on credit.) What is the effect of the seller s
"suspension of performance” on the buyer's duty to perform? (I.e., if the buyer
does nothing to remedy the situation, is he liable to the seller for breach of
contract, or does the deterioration of the buyer's financial position relieve him
 of responsibility under the contract?) Thus, under the present text of article T3
the situation seems suspended in mid-air.

31/ A/CN.9/11/Ad4.3, p. 2k. | |
32/ UNCITRAL, Report on second session (1969) (A/7618), annex I, paras. 95-96.

33/ This questlon is related to that presented by the provision in article 76
that a party may declare the contract avoided where: "it is cleer that one of the
parties will commit a fundamental breach of contract".

3_/ In practice, the sales contract would normally permit the seller to modify
or withdraw such arrangements far eredlt unt:.l the time for dellvery k / .

/.-o
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54y In practice, the situation would be handled as follows: the séller would -
notify the buyer that, because of concern over:a current financial report, the -
arrangement for del;very on credit will be: suspended, and the goods will be shipped

..only if the buyer first assures that the price will ‘be paid - typica.lly by -
-establishing an irrevocable letter of credit. The article would be more helpful
-if it gave somewhat clearer guidance to the perties based on normal commercial

practice.

55. The opera.tlon of artlcle 73 mey a.lso be exammed in- the settmg of the
follmng s1tuatzon. z o ;

56-, g_gs;_g__gg__.,_g. ‘A contra.ct made in January calls ror the seller to mmufacture
goods to buyer's specifications and deliver them in June in exchange for cash
payment. In February the seller receives a discouraging report on the buyer's
financial status so that there is "good reason to fear" that the goods manufactured
to buyer's specifications would be left on seller's hands. {In this -setting the

seller cannot, of course, rely on a theoretzca.l 1ega1 oblxgat:.on by the bwer to
~‘ compensate the . seller for his loss )

57. In this s.ttuat:.on, as in Case No. l, there is. need ror a ca.ref‘ul reconciliatzon
of the interests of both parties: (a)-the seller needs proteetion against a .

~ practicel hazard; (b) the buyer needs to know of the seller's concern; {c) the

seller's performance should be subject to suspension only until the buyer provides
assurance of payment on delivery. - typically by procuring the issuance of‘ a

documentary letter of credit.

58. " It seens adnsable to supplement paragraph 1 of art:.cle 73 so as to deal w:ith
the foreso:mg problems Considerat:.on might be g:wen to the follomng. o

Draﬁ m ; eph 1 ‘m.s for a.rticle 13

A perty suspending performance shall promptiy not:f‘y the other party
thereof and shall continue with performance if the other party, by guarantee,
documentary credit or othervise, provides adequate assurance of his performance
:On failure by the other party, within a reasonable time after notice, to

: provide such assurance, the party who suspended performance may avoid the
contract. :

t

2. Prevent:.gg dehvegx of goods ;g trgg‘t to the buyer

59. 'I'he provisions on stoppage in trensit in paragraphs 2 and 3 of article 73.

in actual practice, become applicable only under a rather rare combination of

‘circumstances: (1) the seller dispatches the goods to the buyer without receiving

payment or assurance of payment.(as by documentary letter of credit) and without

: retaming control over the goods. _35_/ and {(2) the seller receiVes new information

35/ Such control could be handled by consigning the goods to the order of the
geller, and by transmitting this negotiable b:.ll of lading, m.th a s:lght dra.rt.,
through banking channels. - -

/00.




as to the buyer's financial position while the goods are still in transit, and in
adequate time to take the steps required to prevent the carrier from handing over

~the goods to the buyer. Provisions on stoppage in transit appear, in various

forms, in national legislation and have led to intrlgulng theoretical speculation,

but it is doubtful whether they have s1gnificance in praetzce that is commensurate -
with their dlfflculty.

60. A basic question of interpretation arises under the ULIS provisions on

stoppage in transit: Do these provisions impose legal obligations on carriers or

third persons, or is article 73 confined to rights in the goods as between the

seller and buyer? Article 8 of ULIS, as approved unchanged by the Working Group,
provides: "The present Law shall govern g;x the obligations of the seller and oy
the buyer arising from a contract of sale.” On the other hand, a mder scope for .
artlcle 73 seems to be implied from the provision in paregraph 2 that the seller

"may prevent the handlng over of the goods" by the carrier and, more particularly,

from the provision in paragreph 3 protecting a third person claiming the goods "who

is & lawful holder of a document which entitles him tn obtain the goods" unless the.
seller proves that the third person, when he obtained the document, "knowingly: acted

to the detriment of the seller". The 1969 reply of Austrias to the Secretaryb

General's inquiry- expressed concern over the liability which these provisions may
inflict on carriers, in conflict with provisions of municipal and 1nternat1onal

law concernlng the carriage of goods. §§/ : :

61. It would be chffa.cult within the scope of a umform law on sales, to deal ' .
adequately with the rights of carriers and third persons., Therefbre, it seems

advisable to make it clear that any provisions on stoppage in transit in article 73

are limited to rights as between the seller and ‘buyer, and thus are compatible with

the scope of the law as defined in article 3. This could be accomplished by an

addition to paragraph 2 of article 73. (In the following draft, it is doubtful

whether the bracketed language (a) is surplusage, or (b) is helpful in the interest

of clarity.) o PR . | ‘

‘ ngpgsed add;tion to artlcle 13 !22
The foregoxng prov131on relates only to the rights in the goods as

Aybetween the buyer and the_seller [gnd does not affect the obllgatlons of
carriers or other persons/.

62, If the Workxng Group decides that article 73 (2) is limited to rights as
between the seller and buyer, paragraph 3 becomes unnecessary and could be deleted.

e, Proppsed structure for ehapter V section 1

63. The foreg01ng proposals would lead- to the . following structure for chapter V
section 1 (the first two articles of this section in ULIS - articles Tl and 72 =~
would be incorporated into chapter 1V; see paragraphs 7-10, and prﬁposed article 60
'bls at paragraph 11 above: .

" 36/ Analysis (A/cn.glws.a/ﬁp.17),- pare. 13; A/cn.g/u, . 9. <
. ’ /c “e
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CHAP‘I'ER V PROVISIONS COMMON TO THE OBLIGATIONS OF 'I'HE
SELLER AND OF THE BUYER

' 'Ségtibn I. Susm_rgsmn of performance
- Article 13 | .

. 1. Each pa.rty may suspend the performa.nce of his obligatxons .
" vhenever, after the conclusion of the contract, the economic situation of
the other party appears to have become so difficult that there is good reason
~to fear that he m.ll not perform & mater1a1 p&rb of lus obl:.gat:.ons. (Same
é . asULIS T3 (1).

1 bis. A party suspendmg performance shall promptly notu‘y the other
party thereof, and shall continue with performance if the other party, by
guarantee, documentary credit or otherwise, provides adequate assurance of
his perfemanee. On failure by the other party, within a reasonable time
- after notice, to provide such assurance, the party who- suspended: performance
may avo:.d the’ contract.‘ (See paragraph 58 sbove.) ,

2. If the seller has already dispatched the goods before the econam;ic
situation of the buyer described in paragraph 1 of this article becomes
evident, he may prevent the handing over of the goods to the buyer even if
. ‘the latter holds a document which entitles him to obtain them. The foregoing
provision relates only to the rights in the goods as between the buyer and
 the seller /and does not affect the obligations of carriers or other person_s]
- (uL1s 713 (2), mth add:.t:.on proposed at paragraph 61, above. ) ,

(Paragraph 3 of ULIS 73 is Vomtted. See paragraph 62 above.) .
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III. CHAPTER VI - PASSING OF THE RISK

Introduct:.on- related dec:Ls:.ons by Working Group

‘64, An important problem, for which a uniform law on sales should supply clear and
practical answers, is whether the seller or the buyer bears the risk of loss to the
goods. This problem usually is presented by damage or loss occurring after the

goods have been handed over by the seller to a carrier or other intermediary and
before they are received by the buyer. In normal practice, all or most of this

loss will be covered by insurance. 37/ But even in such cases rules on risk of

‘loss are relevant to allocate the burden of pressing a claim against the insurer

and of salvaging damaged goods; where insurance coverage is inadequate or lacking,
rules on risk of loss have even greater mpact 38/ .

65. Sigm.ﬁca.nt declsmns w1th respect to the approach to risk of loss were taken
by the Working Group at its third session (January 1972). At that session the ‘
Working Gmup considered ‘article 19 of ULIS, which sets forth a complex definition
of "delivery'" (d&livrance). 39/ The question of rules on risk of loss arose at
that time, since the basic rule on risk of loss, contained in article 97 (1) of
ULIS, states:

"I, The risk shall pass to the buyer when delivery of the goods is
* effected in accordance with the prov:ts:.ons of t.he contract and the present

~Consequent1y, it was necessary to consa.der whether the definition of "delivery" in
article 19 served well to determine where risk of loss would fall, as well as to
determine the other 1ssues wh:.ch, under ULIS turned on whether there had been .
del:wery of the goods. . . ,

66. 1In response to an earlier request by the Working Group, the Secretary-General
prepared a study addressed to the above question, which the Working Group consxdere'
at its third session. hO/ At that session the Working Group took two important
‘decisions that ere relevant to the approach to chapter VI on passing of the rlsk.

37/ In some settings the responsibility of the carrier for goods lost or

damaged while in his charge is analogous to the protection prov:.ded by a policy
of insurance.

38/ See also article 35 (1) (conformity of goods determined by condition when
risk passes) and the discussion of this proviswn in the report of the Secretary-
General on obligations of the seller (A/CN.9/75, annex II, paras. 65-67). Well
drafted contracts, and general conditions of sale, make specific provision as to
risk of loss, elther by an explicit statement as to risk or by the use of a defined

trade term such as "FOB" or "CIF" Cf. INCOTERMS (ICC Brochure 166), Regster of
Texts, vol. I, chap. I, 2.

39/ Report on third session (A/CN.9/62), annex I, paras. 17-19.

40/ Report of the Secretary-General on "delivery" in ULIS (A/CN. 9/WG 2/wp.8), .
UNCITRAL Yearbook, vol. III, part two, I A 1.
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67. First, the Working Group concluded that the concept of "delivery" was an

unaatisfactory way to approach the practical problem of risk of loss, and "that in

- approaching the problem of the definition of 'delivery' it would be e.ssmned that ~ .
problems of risk of loss ( chapter VI of ULIS) would not be controlled by the concept
of 'dehvezy'“ b1/ : \ ) ‘

68. Second, the Working Group concluded that it was necessary to a.dopt a different
approach to "delivery" from that employed in ULIS. This culminated in decisions at
the fourth session to delete the definition of delivery in article 19 of ULIS and
to state the seller's duties as to delivery in article 20. As head been noted in
the report of ‘the Secretary—General ULIS had vacillated between two approaches

to delivery: one is to define the physical act’of dellvery_, ‘the second 'is to
specify the seller's legal ‘duty to deliver: 1i.e., the contractual duty to perform
the contract. 42/ Article 19 of ULIS, which the Working Group deleted, follows

the first approach. ‘Article 20, as drafted and approved by the Working Group at
its fourth session, follows the second. Thus, article 20 is not a definition of the
~concept of "delivery" but states what the seller shall do to perform his obligation
under the contract. Thus, under article 20 (a) delivery "shall be" effected in
certain cases by "handing the goods over to the carrier" snd under article 20 ()
and (¢) (where the buyer is to come for the goods) "by placing the goods at the
buyer s dlsposal" - usua.lly at the seller's place af bns:.ness. :

69. For example, in the above situations covered by articles 20 (b) and (c) ,
(i.e., where the buyer is to come for the goods), whén the seller holds ‘the goods at
the buyer's disposal at the seller's place of business, the seller has performed his
contractual duty with respect to delivery. But such performance by the seller does
not constitute the act of "delivery", which, as the Working Group has observed, .
requires the’ co—operat:.on of both part:.es in erfecting a transfer df possession and
control from one party to the other.’ Indeed, the buyer nsually is unable, and is
‘not required, to come and take possession of the goods as soon as théy are placed
~at his dmpositiOn, and in some situations he may never come and take over the goods.
In most such cases, on ‘expiration of the period sllowed for teking possession the
buyer will be in brea.ch of contract and will be responsible to the seller for loss
resulting therefrom; however, in some cases the buyer's delsy or total failure to
come and get the goods may be subject to an "exemption" or excuse (article Th).

- Consequently, to conclude that a unilateral act by the seller under article 20 (b)
or {c) constitutes an act of "delivery" which transfers risk of loss to the ‘buyer
could raise significant practical problems which call fbr further attention. See
paragraphs 73—7h below. X

hl/ Report on third session (A/CH. 9/62) annex II, para., 17. The reasons
qu:porting this conclusion had been developed, in the setting of concrete situations,
in the above-mentioned report of the Secretary-General on "delivery" in ULIS
(UNCITRAL Yeerbook, vol. III, part two, I A 1).

42/ Report of the Secretary-General on "dellvery in UI.IS (AIGN.QNG 2/wp.8),
UNCITRAL Yearbook, vol. III, part two, I A1, paras. 5, hl 55—61~ \
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,B. Issues presented by the risk provisions of
S, and suggested solutlons

T0. The approach chosen by the Working Group . at the fourth session, in dra.ftlng
article 20 as a statement of the seller's duty with respect to performance of the
contract rather than as a definition of the act or concept of delivery, reinforces
the decision taken at the third session - that rules on risk of loss would not be
controlled by the concept of "delivery”. 43/ The underlying issues may be ‘ '
1llustrated by reference to the follmng sltuation. , C L

71. Case No. 1. The partles agree on ‘the sale to the buyer of goods, which are to

be made available to the buyer at the seller's pla.ce of business during the month

of May, and which the buyer will come and take away by his own transport at any .
time during that month. (Compare a sale ex works.) On 1 May the goods are ready

and available for delivery, but on 2 May the goods are destroyed by fire while

,they remain on the premses of the seller. , )

72. On the above facts, the seller has performed his. contractual duty as deﬁned

in article 20 (b} and (c), as approved by the Working Group at its fourth

session. hh/ However, under the rules on risk of loss in ULIS, risk would remain

‘on the seller. Under article 97 (1) risk passes to the buyer on "delivery";

under article 19 (1), (which is appl:.cable in cases that do not involve carriage

of the goods), "delivery" consists in "handing over" the goods - an event which,

in the sbove case, has not occurred, Only when the buyer fails to perform his .. .
obligation with respect to removal of the goods (i.e., if he fails to come for

. them during May), would risk pass to the buyer by virtue of article 98 of ULIS

73. The approach taken by ULIS with respect to risk of loss while the goods are in

‘the seller's possession seems to be supported by practical considerations. In the
absence of breach of contract by one party which prolongs possession (and risk) by

the other party, there are practlcal reasons to allocate risk of loss to the ,
party (a) who is in possession and control of the goods and (b) who, under normal S
commercial practice, is most likely to have effective insurance coverage for the

goods., Each of these two considerations calls for bnef’ comment.

(a) A buyer who is asked to pay for goods which he never recemved because
they were destroyed while: in the seller's possession will naturally consider the
poss:.blllty that negllgence of the seller or his agents caused or contributed to
the loss. The relevant facts (e.g., the circumstances that led to a fire on
seller's premises) present difficult problems as to proof (and disproof) and can
lead to expensive litigation -~ as well as to disappointment of the buyer's
expectation that he will receive from the seller the goods which the seller
promigsed to hand over to hlm.

43/ Report on third sessmn (A/CN 9/62) , annex II, para. l’r, dlscussed above
- at paragraph 67

L4/ Report on fourth session (A/CN 9/75), para. 29 See also the Compilation
(A/CN.9/wWG.2/WP.18). |
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(b) Goods in the seller' s possession awaiting delivery to the buyer are more
likely to be covered by the seller's insurance than by the buyer's. One of the

- most emcient a.nd common forms of insurance is- the policy covering "Building and

contents", which is carried by the businessman in possession and control of the
building. Such a poliey is efficient and common because the insurer can calculate
the conditions, and risk experience, with respect to losses-in such a building
(e.g., fire resistance of construction, storage of flammable materials, security

. measures against theft, and the like). The buyer who has just signed a contract

for the purchase of goods is not likely to take out a special policy of insurance
covering such goods, and such gpecial coverage is relatively expensive because of

 administrative costs a.ud the difficulty of rating risks under unknotm conditions.

7%, In addztmn, allocatmg to the seller the risk of loss of goods held by the
seller on his own premises (as in the facts stated in Case No. 1 at paragraph Tl
gbove) minimizes complex problems of “appropriation" (identification) of goods and

~“of notice to the buyer with respect to "appropriation” to which members of the

Worka.ng Group have referred in connexion with ULIS 98 (2) and (3). b5/

5. For these reasons., suggested draft prov:lsmns, which a.ppear below, follow the
approach of ULIS as to allocation of risk of loss in the situstion described above,
rather than an allocation of risk based on the seller's performance of his
contractual duty based on revised article 20. On the other hand, the proposed
draft provisions integrate provisions which under ULIS are divided between ,
article 19 and articles 96-101 (chapter VI), and also avoid the problems which the
Working Gmup concluded were the result of the use in ULIS of the definition of
"delivery" (d8livrance). L6/ Other aspects of the draft prons:mns mll be
explained below (paragraphs 17 to 86) :

1. Draft provisions for chajgter VI - Passing of the risk

" 76 Consxderatlon may be given to the follow:mg prov:aa.ons for chapter VI.

45/ See Analysis (A/CN.9/WG.2/WP.17), paras, 90 and snnex V, parss. 5 and 11.

46/ Report on third session (A/CN.9/62), annex I, paras. 17-19; report on
Pourth session (A/CN.9/75), paras, 16-21. One-of the difficulties resulting
from the definition of "delivery" in article’l9 of ULIS was that, under some
circumstances, goods which were not in conformity with the cuntract would never
be "delivered" to the buyer even if they were used or consumed by him. This led to
both practical difficulties and difficulties of translation.
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CHAPTER VI. PASSING OF THE RISK
[Article 96: omlttedT
Article 97 (see uLIS 97 (1), 19 (2) 99)

(1) The risk shall pass to the buyer when the goods are handed. over to hm.
(see ULIS 97 (1).)

(2) ‘Where the contract of sale involves carriage of the goods t.he nsk shall
pass to the buyer when the goods are handed over to the carrier for
transmission to the buyer. (See ULIS 19 (2).)

(3) Where the fsale is of/ contract relates to goods then in transit .
[:by sea7 the risk shall be borne by the buyer as “from the the time of the handing

over of the goods to the carrier. However, vwhere the seller knew or ought

to have known, at the time of the conclusion of the contract, that the goods

had been lost or had deteriorated, the_risk shall remain with him /Entil the

time of the conclusion of the contract/ unless he disclosed such fact to the

p_t_yer /a.nd the buyer agreed to assume such risk/. fSee ULIS 99.5 : :

_Article 98 (See ULIS 98 (1) and (2))

(1) Where the handing over of the goods is delayed owing to the breach of ' .
an obligation of the buyer, the risk shall pass to the buyer as from the

last date when, apart from such breach, the handing over could have been

made in accordance with the contract. (same as ULIS 98 (1).)

(2) where the contract relates to unidentified /a sale of unascertained/
goods, delay on the part of the buyer shall cause the risk to pass only vhere
the seller has /set aside goodg] manifestly identified goods /appropnate
to the contract and has notified the buyer that this has been done.

(ULIs 98 (2), with indicated drafting changes.) ,

[Paragraph (3) of ULIS 98 is omitted./

/Erticle 99: Omitted: see article 97 (3) of above draft/

* [Brticle 100: omitted/ -

- [Article 101: omitted/
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2 Discussion of draft prov1sxons for chapter VI ~ Risk of 1dss

77 Article 96 of ULIS, under the above draft prov1sions, would‘be omitted. 5%/

- The provision that where the risk has passed to the buyer "he shall pay the ‘price
notwithstandlng the loss or deterioration of the goods" from onhe point of: view

" merely articulates en obvious implication of passage of the risk and duplicates

the substance of article 35 (1) (first sentence), which has been approved by the

Working Group. U8/ Under this reading, the prov1sion would probably be unnecessary

but harmless. . On ‘the other hand, the provision that the buyer "shall pay the

prxce" might be read (incorrectly) ‘as a remedial provision which would give the

seller the right to recover the full price (as contrasted with damages) whenever

" %he risk'of loss has passed to the buyer - an approach that would be incons1stent

 with the system of remedies approved by the Working Group at its fourth =

" @ession. 49/ The choice does not' appear to be of major importance, and article 96

. probably would not cause serious inconvenience in practiCe. Howevever, in the

interest of slmpllcity and clarity, the article is omxtted from the above~draft

prov1s1ona. o .

18, Artlcle 97 of the draft states in paragraph la general rule on passage :
of risk which is applxcable to the minority of cases where the contract ddes mot
involve Carrlage of the goods - i.e., where the ‘buyer is obliged to come or send

_for the goods 8s in & contract ex works. Cases where the contract inwolves

| °i"earrlage of the goods would be governed by paragraphs 2 and 3.

179, Paragraph 1 preserves the substance of the rule on rzsk of loss of ULIS
vhich results from combining articles 19 (1) and 97 (1), but in a sifpier and
unified form. The reasons of policy that support the approach of ULIS on this

point have been discussed in paragraphs 73 to 7h above.,

: AhT/ Sze ‘the dlvergent views on this question summarxzed in the Analy31s
:(A/CNréfk .2/We.1T), pare. 8L. See 5Ql§,, annex V, paras. 3, 6 and 11, annex vIiI,
paras, 6-T; annex X, para.'16

S h8/ See. Compllatlon (A/CN.Q/WG 2/WP 18), and dxscussion of article 35 1n
the report of the Secretary-General on obligations of the seller (A/CH. 9/75,.
annex II, paras. 65-66).

49/ See article b2 (1) (right to require seller to perform the contract),
Report on fourth session (A/CN.9/75), para. 97. Compare tle proposed draft
article T1 (bssed on'article 42) set forth above at paragraph 36. ' Recovery by the
" seller of the full price (as contrasted with damages) as a practicel matter =
requires the buyer to take over the goods; where the seller is still in possession
of the goods, this is equivelent to requiring specific performance of the cqg:ruct,
. & remedy: which, under ULIS and under the text approved by the Working Group,
is not automatically available.. Howevar, this 1nconsisteney would probably
be insignificant if the Working Group approved the approach, recommended
herein, whereby the risk of loss would not normally be transferred to the buyer
until the goods are. "handed over“ to him. S

sy
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80 Paragra.ph 2 preserves the substance of the rule that would result under m.IS
under articles 19 (2) and 97 (1) - but agein in a simplified and unified form.
This draft does not retain the exception in article 19 (2) where another "place
for delivery has been agreed upon". The purpose of that exception is to give effect ,
to a contractual provision specifying the point at which risk shall pass to the -
buyer. 50/ However, under article 8, the provisions of the uniform law yield to
__the agreement of the parties; repeat:.ng thls rule in certain parta of the law
seems unnecessary. . : e , »

81. Paragraph 3 is based on article 99 of ULIS, which prondes in limited
clrcumstances for transfer to the buyer of loss that had occurred prior to the:
meking of the contract., The provision is placed in conjunction with the rule of
peragraph 2 (risk where the contract involves carr:.a,ge) in conformity with
suggestions made in studies prepared for the present session. 51/ Certain possible
d:raftlng changes are indicated by brackets and underscoring. The most significant
of these relates to the language of ULIS 99 (2), which states that even if the
seller knew that "the goods had been lost or had deteriorsted" and fails to inform
the buyer of this fact, risk shall remain on the seller "until the time of the
conclusion of the contrs,ct" It will be noted that under this article, the goods
are in trans:Lt at the time of the mak;,ng of the contract, ‘if, after the contract

is mede, the goods suffer further transit damage this provision would meke it
necessary to ascertain the points during the transit at which various types of
damege occurred - en inquiry that is subject to practical difficulties, particularly
in the setting of modern containerized transport. In-the interest of simplicity .
and fairness, the modification indicated at the end of article 97 (3) of the above
draft (Paragraph T76) would slightly restrict the benefits which this difficult

and controversial provision confers on the seller.

82. Article 98 deels with the significant problem of the effect of breach by the

buyer on risk of loss. This article could be applicable either at the end of

transit under a contract calling for delivery ex ship (or the like), or at the ; ,
geller's factory under a contract calling for the buyer to come for the goods. '
The sbove draft retains the substance of paragrephs 1 and 2 of ULIS 98, but omits
paragraph 3. A study submitted for this session suggests that paragraph 1 of

article 98 be retained (in substance) but that both pa.ragraphs 2 and 3 of ULIS 98

be omitted. 52/

83. Paragraph 2 of article 98 responds to the fact that specif:.c goods are usually
not identified ("ascertained") when the contract is made, and that such

~ identification normally occurs only when the goods are packed and labelled for
shipment or for handmg over to the bu;yer. It is a basic principle of sales law

-

, §_/ This egreement may be expressed by & trade tem ( such as ex s 2) vhich
is understood to fix the point for passage of risk. S

51/ Anslysis, para. 92. ;

52/ See Analysis, para. 90 end amex V, paras. 5, 6 end 11.. On the other .
hand, the outline of provisions in annex VI calls for the retention of article 98
See also snnex IX, para. 18,
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- that risk of loss cannot pass until the goods in question are identified

(Yascertained"). 53/ - Indeed, it is difficult to think of pessage of risk in gaods
unlegs one can identify the goods in questmn. ~ This principle may be so fundsmental
- that it need not be- ‘stated, . On the other hand, the deletion of a- sta:bemenb af this
principle; now embodied in ULIS 98 (2), may lead to misunderstanding. In . -
eddition, ‘ULIS 98 (2) requires hot only that the goods heve been "manxrestly .
appropriated to the contract” but also that the seller "has notified the buyer ’
that this has been done". Where the seller seeks to hold the buyer for the loss
of goods destroyed on the seller's premises, this notice requirement may be useful
to prevent a false claim, follonng 8 fire or theft from the seller's place of
business, that the goods lost had ‘been "set aslde" a.nd "gppropnated to the buyer .

84, Paragraph 2 of ULIS 98 emplo:ys the concepts unascerta:.ned" and "appropriated“
- These concepts have complex connotetions in national law which present problems of
translation and tould lead to misunderstanding in an international statute,
"Identification” of goods seéms to be a clearer concept, and has been suggested in
:~underscored portions of the drart proposal.

8‘5 Pa.ra.graph 3 of ULIS 98 is much less” helpful Indeed, this prova‘.sion is
difficult to apply in practice since it seems to contemplate that risk passes in
unidentified ("unascertained") goods - an approach which, for reasons just’
mentioned; would present problems of application and -dangers of abuse. For these
reasons, paragraph 3 18 omitted from the draft propoul. o :

86. Article 99 of ULIS tor reasons. indicated above (paragraph 81) has been »7
included in d slightly modified forin, as paragraph 3 of draft art1c1e 9’?.

87. Artiele 100 of ULIS states a modification of article 19 (3) of ULIS, which the
Working Group decided to delete, 2__/ ULIS 19 (3) deals with the posgibility that
goods might be handed over to the carrier without being clearly "appropriated” ‘to
the contract; ULIS 100 deals with the possibility that when the seller, after
dispatching "unappropriated" goods, might send a notice to the buyer at = time
-when he knew {or ought to have knmm) ‘that the goods had been lost or damaged in
‘trensit. Under article 97 (2) of the above draft proposal, risk passes to the buyer
when the goods have been "handed over to the carrier for trgsmisamn to the bm .
In such a case, it.seems that problems of lack of "app mgriwtmn ‘could scarcely
arise. ' The combination of articles 19 (3) and 100 of ULIS produce a complex set of
‘rules which seeh unnecessary and difficult of practicel application. Conseéquently,
ULIS 100 is omitted from the draft provision - & result that is consistent with the
study on tlus topic submtted for the present sesgion. 55/ : : ,

_5__/ It may be auggeated that risks can pass when the buyer purchases e part

or fraction of an identified larger mass or "bulk". However, this is not an

~ exception to the general rule, for in such cases the larger mass must be .
~identified; risk then passes with respect to a share in the larger mass or "bulk"

5___/ Report on fourth session (A/CN.9/75), para 21.

5_5_/ Analysis, para. 9% and annex V, peras. 9 snd 11. But compare annex IX,
in which article 100 is retained. R
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88, - Article 101 of ULIS provides that the passing of risk "shell not ne’ce‘s\saiﬁ‘
- be determined by the prGVISJ.OnS of the contract concerning expenses’ . This eryptic
statement was unhelpful in the setting of ULIS and would be quite unnecessary under
- the sbove draft provisions which avoid the complex concept of "delivery". The a:bove

draft omits article 101 - a recomendatmn which conforms to that iu the ‘
above-mentioned study. 56/ .

3. Non-conformity of the goods: Effect on rlsk o
and the right to avoid the contract

89 Artlcle 97 (2) or ULIS prov1des'

: 2. In the case of the handing over of goods whzch are not in
conformty with the contract, the risk shall pass to the buyer from the
-moment when the handing over has, a.par't from the lack of conformity, been
effected in accordence with the provisions of the contract and of the present
Law, vhere the buyer has neither declared the contract avo:.ded nor requ:.red
goods in replacement.

90 This provision is addressed to the followmg s:.tuatiom The goods which
~the seller hands over to the buyer {or to a carrier) do not fully conform to the
contract. However, as often is the case when the non-conformity can rea.dzly be
dealt with by an sllowance or deduction from the price, the buyer does not "avoid
the contract” or require the seller to replace the goods. In these circumstances,
vhen does the risk of loss pass to the buyer? SETARETI IR R

91. The complex rules embodied in ULIS 97 (2) were designed to cope with

-consequences produced by the interaction of two other provisions of ULIS:

(1) article 19 (1) of ULIS defines "delivery" as the '"handing over of goods
which conform with the contract"; (2) under article 97 (1), risk passes "when
delivery 15 effected in accordance with the provisions of the contract and the
present Lav". These two provisions would produce the following surprising resulir

1f the seller hands over goods which do not conform with the contrac't, "delivery'
will never occur and risk will never pass to the buyer - even though the buyer

' chooses to retain the goods, and uses (or even consumes) them.

92. To avoid the above result prochxced by ULIS 19 (1) end 97 (l), it was necessary
to add article 97 (2), which was quoted at paragraph 89. This provision is not
easy to read, but it seems designed to say that if the buyer retains the goods -
(i.e., if he does not avoid the contract or require goods in replacement) the

risk of loss shall be deemed to have passed retroactively to the buyer vhen the
goods were handed over to him or to.a carrier. ‘ :

93. - In short, the source of the difficulty that led to this provision wvas the
rule of ULIS 19 (1) that "delivery" does not occur when goods sre handed over which
do not "eonform with the contract". This difficulty has been removed by: the

56/ Tbid.
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Working Group's decipion to delete article 19,:S7/ It would seem to follow that
‘article 97 (2), at least in its present form, would be inappropriate. The question
that remeins is whether there is need for some other provision in chapter VI
dealing wlth the effect of seller 8 breach of contracb on the transfer of risk to
‘the buyer , , ‘ , )

9!;; This t;uesi;'ioxf can be-'.anal_ysed in the setting of the_‘ two. followiﬁg‘.céses.

95. Case No. 1. The seller hands over to the buyer (or to a cerrier) goods which
fail to conform to the contract in a manner which, although requiring a reduction of
the price, would not juetify avoidance of the contract. These goods then suffer
damege while in the possession of the buyer (or of the carrier).

96.: Case No. 2. The facts are the same as in case No. 1, except that the =
non-conformity of the goods constitutes e "fundamental breach"” which would jJustify
avoidance of the contract. 4s in case No. 1, the goods suffer damage after they
have been han&ed over to the buyer or to s’ carrie‘r. : :

9T. Case No. 1 presents the follomng issue: Should the minor non-conformity ot‘
the goods prevent the transfer of risk, which normally would have occurred when the
goods were handed over? If so, minor breaches of contract could have serious
consequences: (s) transit risks would often fall .on the. seller, even though the
damage would normally be disclosed at destination, under circumstances in which the
buyer (in accordance with the contract) could more efficiently assess the minor
damage and file a claim ageinst the insurer or carrier;.(b) -if the seller is made
responsible for the damage to the goods, the breach would often be sufficiently
serious to justify avoidance of the contract. 58/ Both of the ‘above consequences
seem unfortunate: a minor non-conformity of the goods probably should not reverse
the basic rules on risk of loss. If this conclusion is correct, no provision to
d;ai with the ntuation described in case No. 1 need be a,dded to chapter VI ~ Risk
of loss. . :

98. Case No. 2 mvolved a shlpment in which the geller's breach was sufnciently
material to entitle the buyer to avoid the contract.: Should .the fact that the:
goods were damaged in transit (after the risk passed to the bwer) bar the buyer
- from avoiding the contract on the ground that he could not. "retwrn the goods in the
condition in which he receivgd then", as required by article T ax

99.‘ If as seems probable, the bu;y’er should retain hls right to’ avoid the contract
in spite of the demage to the goods, it would be necessary to examine the five -
exceptions to the rule of article 79 (1) that sppear in article 79 (2) to escertain
whether they adequately deal with this question. It seems that the problem mgy be
met by the fourth exception (a.rticle 79 (2) (d)) Under this pmvision-

5__/ Report on fourth session (A/CN 9/75), para. .21. :

g . 58/ Article 35 ( 1) provides that conformity of the goods with the contract
sho.ll be - determined by their conditlon at the time when. risk passes.
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AL "2, Nevertheless, the buyer msy declare the contract avoided: S

"(d) It the mpossn.blllty of returning the goods or of returm.ns them
in the condition in which they were received is not due to the act of the
buyer or of some. other person for whose conduct he is responsible;”

: However, it seems advisable to give final consideration to any problems of
draftsmanship or clarity that may be presented by this prov:.smn in connexion

with the Working Group's emmt:on of the rules on avoidance in article T9 of
ULIS, .

100. The situation described in case No. 2 presents one further issue - the effect
of a fundamentsl breach of contrasct by the seller on the passage of risk to the
‘buyer.. (It will be recslled that this problem arises only when the goods are
seriously defective and also have been damaged - usually in transit.) If the
buyer exercises his right to avoid the contract, or requires other goods in
replacement , the answer is clear: +the seller must taeke over and suffer e.ny loss
with respect to the goods that are both defectlve and damaged.

101. It mght be suggested that where there has been a ﬁmdamenta.l breach of

contract, the buyer will normally exercise his right to avoid the contract

(or require goods in replacement), so that no further problem need be considered. .
However, it is conceivable that the buyer's need for the goods might, in some

cases, lead him to retain the goods. On this hypothesis, should the buyer be .

“entitled to claim against the buyer for (1) the defect, and (2) the damage to .

the goods that occurred after the seller handed them over?

102, Examination of ULIS 97 (2) (quoted at pa.rag‘raph 89 above) shcws that, under

ULIS, if the buyer does not declare the contract avoided or require goods in -~
replacement, the risk of loss remains with the buyer. Consequently, under ULIS: Q
(1) the buyer may recover for the defect resulting from the seller's breach of
contract; but (2) he may not recover for the damage to the goods that occurred after
~they were handed over. Under the simplified approach to delivery that has been
adopted by the Working Group, and under the above draft provisions for chapter VI
{paragraph 76), this same result is aschieved without the addition of a provision
like that of ULIS 97 (2). (As has been noted at parsgraphs 90-93, above, the
complex rule of ULIS 97 (2) was made necessary only by the provision in ULIS 19 (1)
that goods are not "delivered" unless they "conform with the contract”; this
, problem ha.s been removed by the Workmg Group by the deletion ‘of article 19. )

103. The above approach has the ment of smplic:.ty and probably would not
encounter serious difficulty in practice. On the other hand, it might be
suggested that the above spproach is subject to the following eriticism: The
buyer may trensfer the risk of loss to the sellér if he avoids the contract but
not if he retains the goods. As & consequence, this rule may encourage avoidance
of the contract.:  However, the problem can arise only under a relatively rare '
combination of circumstances: the conjunctlon of (1) fundamental breach and ' .
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(2) damage and (3) the lack of adequate insurance coverage and (1) a situation in
which the buyer might be willing to retain the goods in spite of a fundamental
breach,

10k, If it is thought desirable to reverse the result achieved under ULIS and the
above draft provisions for chapter IV, consideration might be given to adding the
following as article 99. (It will be noted that article 98 deals with the effect
of breach by the buyer; this would be followed by the following draft provision
dealing with the effect of breach by the seller.) ,

Draft article 99

Where the failure of the seller to perform any of his obligations
under the contract of sale and the present law constitutes a fundamental
breach of contract, the risk with respect to goods effected by such failure
of performance shall remain on the seller so long as the buyer may declare
the contract aveided.

105. The attempt to devise a statutory text to deal with the above problem
unfortunately requires recourse to the concept of "fundemental breach of
contract" - a test that in inherently subject to doubt and dispute. 59/ It may
be doubted whether the situation is of sufficient practical importance (see
paregraph 103 gbove) to Justify complicating the rules on risk of loss. For these
reasons, the above draft article 99 is not included in the draft provisions
proposed for chapter VI. '

- 59/ It may be assumed that minor contractual deviations would not justify
reversal of the rules on risk of loss resulting from the provisions of the
uniform law or from the contract. See annex VI to the Analysis (comment to
proposed article 94), and peragraph 97 above.




