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Introduction

1. At its seventh session (Geneva, 5 to 16 January 1976) the Working Group on
the International Sale of Goods requested the Secretariat to prepare, in
consultation with UNIDROIT, one or more studies that would:

"(a) Submit to a critical analysis the 1964 Hague Uniform Law on the
Formation of Contracts for the Tnternaticnal Sule of Goods and the UNIDROIT
draft law on the validity of contracts of internaticnal sale of goods, and

"(b) Examine the feasibility and desirability of dealing with both
subject-matters in a single instrument™ (A/CN.9/116, para. 114).

2. This report is issued pursuant to that request. Annex I to the report contains
the 1964 Hague Uniform Law on the Formation of Contracts for the International Sale
of Goods together with a critical analysis and proposed alternative provisions.
Annex II to the report contains the UNILROIT draft law on the validity of contracts
of international sale of goods with a critical analysis.

History of the 1964 Uniforr Law on Formational

3. In 1930 the International Institute for the Unification of Private Law
(UNIDROIT) appointed a Committee to prepare a draft uniform law of sale. During
the deliberations of this Committee problems were encountered in defining the time
at which a contract was concluded. Such a definition was sttempted because a
number of provisions were related to the time and place that the contract was
concluded. These problems remained unresolved and accordingly in 1934 UNIDROIT
appointed a separate Committee to coisider the guestion of the unification of rules
for the formation of contracts. In 1936 that Committee submitted a draft of =
uniform law on the formation of international contracts by correspondence. Because
of the significant differences which exist between the theories in respect of the
formation of contracts in different countries, it was thought that there would be
little chance of drafting a satisfactory international convention on the matter.
Therefore, the Institute took no further action at that time.

4. At the Diplomatic Conference convened at The Hague in 1951 to examine the draft
of a uniform law on the international sale of goods (ULIS), it was felt that

new provisions specifying the time at which a contract was concluded should be
drafted because of the large number of provisions in the draft law on sales which
referred to the time of the conclusion of the contract. It was left to the

Special Commission created by the Conference to determine whether the rules on
formation of contracts should be included in the main text of the law of sales or
whether they should be in a separate text. The Special Commission decided in favour
of preparing a separate text.

1/ The drafting history is more fully described in volume I of the records of
the 1964 Diplomatic Conference on the Unification of Law Governing the International
Sale of Goods, The Hague, 2 to 25 April 1964, pp. 3-10.
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5. As a result of these actions UNIDROIT appointed a Study Group which prepared
a draft of a Uniform Law on the Formation of Contracts for the Internaticnal Sale
of Goods (ULF), This draft law was considered and & final text was adopted at the
Diplomatic Conference convened at The Hague in 1964 which considered and adopted
ULIS.

6. ULF has been signed by the Following States: Greece (3 August 1964); the
Kingdom of the Netherlands (12 August 1964); San Marino (24 August 196k); Italy
(23 December 1964); Vatican City (2 March 1965); United Kingdom of Great Britain
and Northern Ireland (8 June 1965); Belgium (6 October 1965); Federal Republic of
Germany (11 October 1965); Luxembourg (7 December 1965); Israel (28 December 1965);
France (31 December 1965) and Hungary (31 December 1965). The following States
have ratified the Convention: United Kingdom of Great Britain and Northern Ireland
(31 August 1967); San Marino (24 May 1968); Belgium (1 December 1970); the Kingdom
of the Netherlands (for the Kingdom in Eurcpe) (22 February 1972) and the Federal
Republic of Germany (also for West Berlin) (16 October 1973). In addition the
Gambia acceded to the Convention on 5 March 197h.

7. In conformity with article VIII, paragraph 1, the Convention entered into
force on 23 August 1972 for Belgium, Italy, San Marino, the Kingdom of the
Netherlands (for the Kingdom in Europe) and the United Kingdom of Great Britain
and Northern Ireland. In conformity with article VIII, paragraph 2, the Convention
entered into force on 17 April 1974 for the Federal Republic of Germany end on

6 September 1974 for the Gambia.

History of the UNIDROIT draft of a law for the unification
of certain rules relating to the validity of contracts of
international sale of goods

8. In 1960 UNIDROIT requested the Max-Planck Institut fiir auslandisches und
internationales Privatrecht to prepare a comparative study of the pertinent rules
on the validity of contracts of sale. After submission of this study in 1963 2/
the Max-Planck Institute was asked to prepare a preliminary text of a Uniform Law.
A Committee of UNIDROIT considered this text in four sessions held between 1967
and 1971 during which time it formulated the draft of a Law for the Unification of
Certain Rules Relating to the Velidity of Contracts of International Sale of Goods
(LUV). This draft law was approved by the Governing Council of UNIDROIT on

31 May 1972.

Formation and validity of contracts in the Commission

Formation

9. In its report on the work of its second session {1969) the Commission decided
that the Working Group on the International Sale of Goods should consider 'which
modifications of /ULF/ might render /it/ capable of wider acceptance by countries

2/ The conditions of substantive validity of contracts of sale, UNIDROIT Year

/...
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of different legal, social and economic systems, or whether it will be necessary
to elaborate a new text for the same purpose" (A/7618, para. 38). 1In its report
on the work of its third session (1970) the Commission decided that the Working
Group should give priority to the systematic consideration of ULIS (A4/8017,
para. 72) and should, therefore, postpone its work on the ULF.

Validity

10. In its report on the work of its sixth session (1973) the Commission noted

the receipt of a letter from the Presideut of UNIDROIT which transmitted the

text of a "draft of a law for the unification of certain rules relating to the

validity of contracts of international sale of goods" and which invited the

Commission to include the consideration of this draft as an item on its agenda. .
The Commission decided to consider at its seventh session what further steps

should be taken on the subject (A/9017, para. 148).

Formation and validity

11. In its report on the work of its seventh session (1974) the Commission
decided to request the Working Group "after having completed its work on the
uniform law on the internationl sale of goods, to consider the establishment of
uniform rules governing the validity of contracts for the international seale of
goods, on the basis of the ... UNIDROIT draft, in connexion with its work on
uniform rules governing the formation of contracts for the international sale of
goods" (A/9617, para., 93).

12. 1In its report on the work of its sixth session (1975) the Working Group

decided "to hold at its /seventh7 session a preliminary discussion on the formation

and validity of ... contracts /of sale for the international sale of goods7 S0 as

to give the Secretariat, if approprlate directions as to the studies which the

Working Group may wish it to undertake in that field" (A/CN.9/100, para. 118). .

13. In its report on the work of its seventh session (1976) the Working Group,
after deliberation, was of the unanimous view that, at its next session, it should
begin work on uniform rules governing the formation of contracts and should make
an attempt to formulate such rules on a broader basis than the international sale
of goods., If, in the course of its work, it should prove that the principles
underlying contracts of sale and other types of contract could not be treated in
the same text, the Group would direct its work towards contracts of sale only.
The Working Group was further of the view that it should consider whether some or
all of the rules on validity could appropriately be combined with rules on
formation. The Working Group decided to place these conclusions before the

ninth session of the Commission (A/CN.9/116, para. 13).

1. In its report on the work of its ninth session (1976) the Commission decided
"to instruct the Working Group on the International Sale of Goods to confine its
work on the formation and validity of contracts to contracts of the international
sale of goods" (A/31/17, para. 28).
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15. Accordingly, the studies prepared by the Secretariat in response to the
directions of the Working Group (para. 1 above) deal only with the formation and
validity of contracts for the international sale of goods.

Coverage of the proposed convention

16. The subject of the formation and validity of contracts, even if limited to
contracts for the international sale of goods, is one which is vast and deeply
imbedded in legal theory on the nature of contractual obligations. Fortunately,
it is not necessary to codify every aspect of the subject in a text of uniform
law since there is more agreement on the practical result in various situations
than there is on the theory by which that solution is attained or justified.
Therefore, it may be enough to prepare a text which offers solutions to practical
problems caused by such differences in the law in various legal systems.

17. For this reason, it is suggested that the draft convention on formation of
contracts to be prepared by the Working Group might follow the plan of ULF in
regard to its coverage. Such a draft convention would be largely limited to

offer and acceptance. These matters are ones in which the differences between
the various legal systems are such that practical problems are caused in
international trade. Nevertheless, they are subjects in which it appears possible
to formulate a generally acceptable text. '

18. It is also suggested that the draft convention to be prepared not include
any provisions in respect of validity of contracts based on the LUV. The LUV
contains 16 articles which cover such matters as interpretation of the acts

of the parties, mistake, fraud, duress, impossibility of performance at the time
of contracting and avoidance of the contract and other remedies. However, all |
available evidence suggests that these problems of validity are relatively rare

events in respect of contracts for the international sale of goods.

19. As noted in the report of the Max-Planck Institute accompanying the draft
text on validity prepared by UNIDROIT, that Institute had contacted a number of
commercial institutions, in particular the International Chaumber of Commerce, to
inquire as to the practicel utility and necessity of a unification of the rules on
this subject:

"The virtually unanimous view held by those institutions was that the
question of whether an international contract is valid or not arises only
in a limited number of cases. Thus it was found that of all published
arbitration awards handed down by Dutch arbitration tribunals between 1945
and 1964 only 20 awards discussed problems relating to the substantive
validity of a contract. Of the 500 arbitration proceedings conducted under
the auspices of the Hemburg Chamber of Commerce only one award hinged on a
problem of mistake. There is little doubt that merchants engaged in
international sales transactions are much more concerned with problems
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arising from the non-performance of a contract than with issues relating
to its substantive validity." 3/

20, Although the commercial institutions consulted by the Max Planck Institute
were all based in Western Europe and the results reflect, therefore, Western
European experience, the Secretariat has no evidence that the experience in other
parts of the world is different in respect of the matters covered by LUV. Nor

does the Secretariat have any evidence that differences in the laws in respect of
these aspects of validity of contracts lead to significant problems in international
trade.

21. It is likely that the reason that the problems of validity covered by LUV

rarely arise in contracts for the international sale of goods is that such

contracts are concluded between merchants who are, at least as compared to the .
average person, relatively sophisticated in matters of contracting. The problems

of mistake, fraud and duress - which are the heart of the LUV - are less likely

to occur between merchants than they are in transactions between merchants and

consumers or between two non-merchants.

22. Moreover, it would seem that when such events do occur, they can usually be
handled as well under non-uniform national law as under any proposed text of
uniform law. It would seem that the common examples of mistake, fraud or duress
which would justify a party to avoid the contract under the LUV would justify that
party to avoid the contract under any applicable legal system. To the extent that
this is the case, adoption of a2 uniform law will not increase the uniformity of
result for the parties.

23. More importantly, it does not appear that the LUV increases the degree of
unification in those areas where there are divergencies in the law between legal
systems, and it does not appear that any text could achieve this result.

24. The difficulty arises out of two characteristics of the law governing the .
validity of contracts. The first such characteristic is that the event which
activates the legal rules in a text on the validity of contracts is usually not an
objective physical event, but an event which must be characterized by the
adjudicatcr. For example, a rule on offer and acceptance can state that the offer
has been accepted when the acceptance arrives at the address of the offeror. Such
a rule gives rise to relatively few problems of interpretation. However,

article 11 of the LUV provides that the threat which justifies avoidance of the
contract must have been "unjustifiable, imminent and serious'". Each of these three
words admits of extensive interpretation before it can be determined whether the
contract can be avoided. ) :

25. The second characteristic of some aspects of the law governing the validity
of contracts is that it is an important vehicle by which the political, social

3/ Report of the Max-Planck Institut fiir auslandisches und internationales
Privatrecht, UNIDROIT Etude XVI/B, Doc. 22, p. 15. (This report will be referred
to as the Max-Planck report.) The text of this report was approved by the
Governing Council of UNIDROIT on 31 May 1972.
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and economic philosophy of the particular society is made effective in respect of
contracts. This is most obviously the case in respect of rules invalidating a
contract because of a violation of a statutory prohibition or of public policy.
Statutory prohibitions and public policy vary to such an extent from country to
country that it is impossible to achieve the goal of unification, namely the
development of a uniform body of case law. Consequently, the UNIDROIT committee
decided to omit such a rule from the draft LUV. L/

26. Similarly, the rules on duress, or similar rules on usury, unconscionable
contracts, good faith in performance and the like also serve as a vehicle by which
the political, social and economic philosophy of the society is made effective in
respect of contracts. It is by the extensive or the restrictive interpretation

of such rules that many legal systems have effected the balance between a
philosophy of sanctity of contract with the security of transactions which that
affords and a philosophy of protecting the weaker party to a transaction at the
cost of rendering contracts less secure.

27. For these reasons it is suggested that the draft convention to be prepared
not include any provisions in respect of validity of contracts based on the LUV,
It may be, however, that the consideration which is currently being given in other
bodies of the United Nations system to such issues as the new international
economic order and transnational corporations may eventually result in a general
consensus on principles which may affect the validity of international contracts.
If so, and if such principles should bear on the validity of contracts for the
international sale of goods, the Commission may wish to consider these matters.
In the absence of a general consensus, the consideration of these matters would
appear to be so complex that it would not be feasible for the Working Group to
complete its work on the formation of contracts for the international sale of
goods "in the shortest possible time", as requested by the Commission during its
ninth session (A/31/17, para. 27).

4/ Max-Planck report, p. 17.
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1964 HAGUE UNIFORM LAW ON THE FORMATION OF CONTRACTS FOR THE
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1964 HAGUE UNIFORM LAW ON THE FORMATION OF CONTRACTS FOR
THE INTERNATIONAL SALE OF GOODS*

Article 1

Text of ULF in annex I of the 1964 Conventicn

1. The present Law shall apply to the formation of contracts of sale
of goods entered into by parties whose places of business are in the
territories of different States, in each of the following cases:

(a) Where the offer or the reply relates to goods which are in the course .
of carriage or will be carried from the territory of one State to the
territory of another;

(b) Where the acts constituting the offer and the acceptance are effected
in the territories of different States;

(c) Where delivery of the goods is to be made in the territory of a
State other than that within whose territory the acts constituting the offer
and the acceptance are effected.

2. Where a party does not have a place of business, reference shall be
made to his habitual residence.

3. The application of the present Law shall not depend on the nationality
of the parties.

h. Offer and acceptance shall be considered to be effected in the
territory of the same State only if the letters, telegrams or other documentary
communications which contain them are sent and received in the territory of '
that State.

5. For the purpose of determining whether the parties have their places
of business or habitual residences in "different States", any two or more
States shall not be considered to be "different States" if a valid declaration
to that effect made under Article II of the Convention dated the 1lst day of
July 1964 relating to a Uniform Law on the Formation of Contracts for the
International Sale of Goods is in force in respect of them.

6. The present Law shall not apply to the formation of contracts of sale:

* The Uniform Law is hereafter referred to as ULF. The English and French
language versions of ULF are the official texts as adopted by the 196L Hague

Conference. The Russian and Spanish language versions are unofficial translations
reproduced from Register of Texts of Conventions and other Instruments Concerning
International Trade Law, Vol. I (United Nations publication, Sales No. 71.V.3),
chap. I, sect. 1.
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(a) Of stocks, shares, investment securities, negotiable instruments
or money;

(b) Of any ship, vessel or aircraft, which is or will be subject to
registration:

(c) Of electricity;

(g) By authority of law or on execution or distress.

T Contracts for the supply of goods to be manufactured or produced
shall be considered to be sales within the meaning of the present Law, unless
' the party who orders the goods undertakes to supply an essential and substantial

part of the materials necessary for such manufacture or production.

8. The present Law shall apply regardless of the commercial or civil
character of the parties or of the contracts to be concluded.

9. Rules of private international law shall be excluded for the purpose

of the application of the present Law, subject to any provision to the contrary
in the said Law.

Text of ULF in annex II of the 196k Convention

The present Law shall apply to the formation of contracts of sale of
goods which, if they were concluded, would be governed by the Uniform Law
on the International Sale of Goods.

COMMENTARY

1. The text of article 1 in annex II of the 1964 Convention is for use by those
contracting States whieh are also contracting States to the 1964 Hague Convention
relating to a Uniferm Law on the International Sale of Goods (ULIS). The text of
article 1 in annex I of the 196k Convention is for use by those contracting States
which are not contracting States in regard to ULIS.

2. If a separate Convention on the Formation of Contracts for the International
Sale of Goods is prepared by the Working Group, a new draft of article 1 will need
to be prepared based on the provisions in the draft convention on the international
sale of goods (CISG).

Article 2

Text of ULPF

1. The provisions of the following Articles shall apply except to the
extent that it appears from the preliminary negotiations, the offer, the reply,
the practices which the parties have established between themselves or usage,
that other rules apply.

/...
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2. However, a term of the offer stipulating that silence shall amount
to acceptance is invalid.

Proposed alternative text

The provisions of the following articles apply except to the extent that
the preliminary negotiations, the offer, the reply, any practices that the
parties have established between themselves or usage lead to the application of
more stringent legal rules or more stringent agreed principles to determine
whether a contract has been concluded.

COMMENTARY

1. Article 2 states the extent to which the parties may vary or derogate from the
provisions of this Convention.

2. Article 2 (1) states a general principle of party autonomy. This article is
consistent with the general principle of party autonomy found in article 3 of

ULIS and article 5 of the draft CISG. However, article 2 (2) limits party autonomy
in one respect, i.e., that the offeror may not unilaterally declare in the offer
that a contract will be concluded if the offeree remeins silent.

3. The proposed alternative text suggests a different approach to the subject

of party autonomy in respect of the formation of the contract. The ULF provides
the minimum criteria which must be met for a contract to be concluded. However,
even 1f these minimum criteria are met, there is no contract if the parties have
agreed that additional criteria must also be met. For example, even though it is
not necessary for the parties to agree on such matters as the delivery date or
the date of payment of the price for the offer to be sufficiently definite, if one
of the parties insists on prior agreement on these points, no contract will be
concluded until such agreement is reached.

L. However, under the proposed alternative text the parties may not agree that

a contract will be concluded even though all of the necessary elements have not
been agreed upon, e.g. if the communication sent with the intent of making an offer
is not sufficiently definite in respect of the guantity to be an offer under
article 4. An agreement between the parties that the seller would sell "all that
the buyer orders” would constitute only an invitation to deal; it could not be
considered to be a current contract of sale.

5. It is possible to imagine agreements which a legal system might permit which
would cause future contracts to come into existence at an earlier time than the
general rules of law would allow. For example, article 6 provides that an
acceptance by correspondence is effective only on delivery of the acceptance at the
address of the offeror, and, therefore, presumably, the contract is concluded at
that time. If the parties were to agree that the contract was concluded on
despatch of the acceptance, the State may have no particular reason to refuse to
give effect to that agreement. However it is difficult to see why the parties
would make such an agreement.

fenn
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6. 1f the principle of the proposed alternative text is accepted, there is no
need to have a provision, similar to that in article 2 (2) limiting the power of the
offeree to stipulate in the offer that silence amounts to acceptance.

Article 3
Text of ULF
An offer or an acceptance need not be evidenced by writing and shall not

be subject to any other requirement as to form. In particular, they may be
proved by means of witnesses.

Proposed alternative text

Neither the formation or validity of a contract nor the right of a party
to prove its fermation or any of its provisions depends upon the existence
of a writing or any other requirement as to form. The formation of the contract,
or any of its provisions, may be proved by means of witnesses or other
appropriate means.

COMMENTARY

1. The substance of article 3 is the same as that in article 15 of ULIS and
article 11 of the draft CISG. It should be noted that the Working Group left
article 11 of the draft CISG in square brackets to indicate that it was a matter
which it considered should be decided by the Commission, It can be assumed that

if article 11 is retained in the draft CISG by the Commission, it would be retained
in a draft convention on formation. On the other hand, if article 11 is deleted
from the draft CISG, the action of the Working Group in respect of article 3 of

ULF would depend on whether article 11 was deleted from the draft CISG because

the Commission decided that it did not belong in the Convention on the International
Sale of Goods or whether it was deleted because the Commission decided that the rule
was wrong.

2. It was pointed out in the commentary to article 11 of the draft CISG that even
though the provision could be considered to relate to a matter of formation or
validity, the fact that many contracts for the international sale of goods are
concluded by modern means of communication which do not always involve a written
contract led to the decision to include it in the present convention. 1/
Nevertheless, any administrative or criminal sanctions for breach of the rules of any
State requiring that such contracts be in writing, whether for purposes of
administrative control of the buyer or seller, for purposes of enforecing exchange
control laws, or otherwise, wculd still be enforceable against a party which
concluded the non-written contract even though the contract itself would be
enforceable between the parties.

1/ A/CN.9/116, annex II.
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3. It should be added that a party could make it clear in the preliminary
negotiations that no communication is to be regarded as an offer or an acceptance
unless it is in writing. The same result might occur because of the practices
which the parties have established between themselves or usage. In such cases the
requirement of a writing would exist as an incident of the principle of party
autonomy as found in article 2.

4. The use of the expression need not be evidenced by writing" suggests that
article 3 regulates only matters of evidence and of the proper form of the offer

and the acceptance but that it does not overcome a national rule of law that a
contract for the international sale of goods must be in writing either to be validly
formed or to be enforceable before the courts of that country. However, the French
language versions of article 3 of ULF and article 11 of the draft CISG use the
phrase "aucune forme n'est prescrite pour ..." which suggests that the article goes

to questions of validity and enforceability. If article 3 is to be retained in .
its present form, it may be desirable to unify the translations in the different
languages and to draw the attention of the Commission to this problem in relation

to article 11 of the draft CISG.

5. The provision that an offer or an acceptance is not subject to "any other
requirement as to form" refers to requirements such as the placing of seals on a
document, its witnessing or authentication by a notary or the use of special forms.

6. The provision which enableg the existence and contents of the offer and the
acceptance to be proved by witnesses, is intended to apply to those countries in
which the requirement that there be a writing goes to the proof of the existence
of the contract rather than to the proper form of the offer and acceptance. It
has, however, been suggested that article 3 could be interpreted in such a manner
so as not to achieve the desired result in these countries. 2/

7. * . AMthough article 3 could be interpreted to mean only that the existence of

the offer-and acceptance may be proved by means of witnesses, logically it must

be understood to mean also that the terms of the offer and acceptance may be proved ‘
by means of witnesses. Such a provision has been added to the proposed alternative

text. : ‘

8. The proposed alternative text seeks to eliminate the difficulties mentioned
above. It introduces no new policies beyond those already in article 3. If the
Working Group finds the alternative text preferable to article 3 of ULF, it might
wish to suggest that article 11 of the draft CISG be modified accordingly. It

may be noted that the last four words, "or other appropriate means', have been added
to make it clear that not only witnesses but any other appropriate proof, such as
the conduct of the parties, may be used to prove the existence of the contract

and its terms.

9. A new article 3A has been added in respect of the related problem of the oral
modification or rescission of a written contract.

2/ The basis of this suggestion is that some common law systems do not require
that the offer and the acceptance be in writing but instead require that a memorandum
of the agreement be in writing. Accordingly, article 3 of ULF would not displace this
requirement but would merely confirm the pre-existing rule that the offer and the
acceptance need not be in writing (Unification of the Law Governing International
Sales of Goods, editor John Honnold, Paris, Librairie Dalloz (1966) p. 372). /
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Proposed article 3A

(1) An agreement by the parties made in good faith to modify or
rescind the contract is effective. However, a written contract which
excludes any modification or rescission unless in writing camnot be otherwise
modified or rescinded.

(2) Action by one party on which the other party reasonably relies to
his detriment may constitute a waiver of a provision in a contract which
requires any modification or rescission to be in writing. A party who has
waived a provision relating to an unperformed portion of the contract may
retract the waiver. However, a waiver cannot be retracted if the retraction
would result in unreasonable inconvenience or unreasonable expense to the
other party because of his reliance on the waiver.

COMMENTARY

1. Proposed article 3A describes the means by which a contract can be modified
or rescinded. :

Modification and rescission of contracts, paragraph (1)

2. There is an important difference between the civil law and the common law in
respect of the modification of existing contracts. In the civil law an agreement
between the parties to modify the contract is effective if there is sufficient

cause even if the modification relates to the obligations of only one of the partles.
In the common law a modification of the obligations of only‘one of thevpartxes 1s-- "
in principle not effective because con51deratlon sl B i

3. Article 3A (1) states that an agreement “to-modify or rescind the contract made
by the parties in good faith is effective. The modifications . envisaged by this
provision are the technlcal modlflcatlons in spec1f1cat10ns, dellvery dates, or the
like which frequently arise in the course of performance of. commercial contracts.
Even though such modifications of the contract may increase the costs of one party
or decrease the value of the contract to the other, the partles may agree that
there will be no change in the price. Article 3A (1) states that such agreements
are effective thereby overcoming the common law rule that consideration is required.

4.,  However, article 3A (1) also states that the agreement must be "in good faith".
These words are intended to give a tribunal the basis on which to refuse to enforce
an agreement to modify the contract if that agreement was the result of improper
pressures by one of the parties.

5. Although article 3 provides that the contract need not be in writing, it was
noted in the commentary that the parties could reintroduce such a requirement. A
similar problem is the extent to which a contract which specifically excludes

modification or rescission unless in writing can be modified or rescinded orally.
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6. In some legal systems a contract can be modified orally in spite of a
provision to the contrary in the contract itself. It is possible that such a result
would follow from article 3 of ULF which provides that a contract governed by this
convention need not be evidenced by writing. However, the second sentence of
article 3A (1) provides that a written contract which excludes any modification

or rescission unless in writing cannot be otherwise modified or rescinded.

Waiver, paragraph (2)

T, Article 3A (2) recognizes that actions by one party on which the other party
reasonably relies to his detriment might be such as to constitute a waiver of the
requirement that any modification or rescission of the contract be in writing. In
this respect article 3A (2) is similar to article 30 of the UNCITRAL Arbitration
Rules which provides for a waiver of the requirement in article 1 (1) of those
Rules that any modification of the rules be in writing.

8. Nevertheless, article 3A (2) goes on to provide that the party who has waived
the requirement of a writing in respect of the modification of an unperformed
portion of the contract can reinstate the original term in the contract to the
extent that it would not cause the other party unreasonable inconvenience or
unreasonable expense because of his reliance on the waiver.

Article U

Text of ULF in annex I of the 1964 Convention

1. The communication which one person addresses to one or more specifie
persons with the object of concluding a contract of sale shall not constitute
an offer unless it is sufficiently definite to permit the conclusion of the
contract by acceptance and indicates the intention of the offeror to be
bound.

2. This communication may be interpreted by reference to and
supplemented by the preliminary negotiations, any practices which the parties
have established between themselves, usage and any applicable legal rules for
contracts of sale. :

Text of ULF in annex II of the 196L Convention

1. The communication which one person addresses to one or more specific
persons with the object of coneluding a contract of sale shall not constitute
an offer unless it is sufficiently definite to permit the conclusion of the

contract by acceptance and indicates the intention of the offeror to be
bound.
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2. This communication may be interpreted by reference to and
supplemented by the preliminary negotiations, any practices which the parties
have established between themselves, usage and the provisions of the Uniform
Law on the International Sale of Goods.

Proposed alternative text

(1) A communication directed to one or more specific persons /or to the
publig] with the object of concluding a contract of sale constitutes an offer
if it is sufficiently definite and indicates the intention of the offeror
to be bound.

. (2) This communication may be interpreted by reference to and
supplemented by the preliminary negotiations, any practices which the parties
have established between themselves, usage and any applicable legal rules
for contracts of sale.

(3) An offer is sufficiently definite if it expressly or impliedly
implicates at least the kind and quantity of the goods and that a price is
to be paid.

(4) Subject to the contrary intention of the parties, an offer is
sufficiently definite even though it does not state the price or expressly
or impliedly make provision for the determination of the price of the goods.
In such cases, the buyer must pay the price generally charged by the seller
at the time of the conclusion of the contract. If no such price is
ascertainable, the buyer must pay the price generally prevailing at the
aforesaid time for such goods sold under comparable circumstances.

(5) An offer is sufficiently definite if it measures the quantity by

the amount of goods available to the seller or by the requirments of the
. buyer. In such cases, the amount of goods available to the seller or the
requirements of the buyer means the actual amount available or the actual
amount required in good faith. However, the seller is not entitled to demand
nor is the buyer compelled to accept a quantity unreasonably disproportionate
to any stated estimate, or in the absence of a stated estimate, a quantity
unreasonably disproportionate to any normal or otherwise comparable amount
previously available or required.

COMMENTARY

1. The text of article 4 in annex II of the 196k Convention is for use by those
contracting States which are also contracting States to the 1964 Convention relating
to ULIS. The text of article 4 in annex I of the 196k Convention is for use by
those contracting States which are not contracting States in regard to ULIS.

/...
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Communication by more than one person, paragraph (1)

2. Article 4 (1) specifies that the offer must be that of "one person'. The
drafting history does not make it clear why this requirement exists. However,

it does not appear to have been a deliberate decision that two parties who jointly
owned goods or two persons who wished to purchase goods together could not make

such an offer. The proposed alternative text does not specify the number of persons
who might jointly send the offer.

Communication to one or more specific persons, paragraph 1

3. Article 4 (1) provides that the offer must be addressed "to one or more specific
persons”. The words "or to the publie" found in square brackets in the proposed
alternative text would be an addition to the words used in ULF.

. Tt was this requirement that the offer be addressed to specific persons which
received the most attention in the 1964 Conference. In some countries a 'public
offer”, i.e., a communication addressed to the general public, can be an offer

in the legal sense if it meets the other criteria of an offer. Among the more
frequent examples given are the display of goods in a shop window, with a price
attached and the display of goods in an automatic vending machine. While these
examples are of interest to demonstrate the theory of contract formation in various
countries, they are of no importance in international trade.

5. However, the same problem arises in respect of advertisements in publications
of general circulation such as newspapers and magazines, advertisements sent in
the mail, and catalogues of goods available for sale. BSuch advertisements and
communications are widely used as a means of stimulating sales of goods in
international trade.

6. Tt would appear that a distinction should be made between those advertisements
and catalogues which are sent in the mail directly to the addressee from those
advertisements which are distributed to the general public. Those which are sent
in the mail directly to the addressee are sent "to one or more specific persons',
vwhereas those distributed to the general public are not. Nevertheless, in most
cases an advertisement is not "sent with the object of concluding a contract" but
as an invitation to deal, even if the advertisement is sent to a restricted list
of addressees.

Sufficiently definite, paragraph 1

7. Article 4 (1) provides that in order to constitute an offer the communication
must be "sufficiently definite to permit the conclusion of the contract by
acceptance". Therefore, the offer must directly or indirectly contain all of the
essential elements of the contract. However, neither article L nor any other
provision in the ULF specifies what are those essential elements. The following
paragraphs describe how the proposed alternative text of articles 4 (1), (3), (&)
and (5) would set forth the essential elements of a contract of sale.

[ev.
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8. Article 4 (1) specifies only that the offer must be "sufficiently definite"
rather than that it must be "sufficiently definite to permit the conclusion of the
contract by acceptance". Paragraphs (3), (4) and (5) define some of the most
important characteristics of an offer which is sufficiently definite.

9. Article 4 (3) states that the offer must contain at least three items to be
sufficiently definite: (i) an indication of the kind of goods, (ii) an indication
of the quantity of the goods, and (iii) an indication that a price is to be paid.
If these three items are expressly or impliedly present in the communication, the
communication is an offer and a contract will be concluded by the offeree's
acceptance.

10. Article 4 (4) completes article 4 (3) in respect of the price. While

article 4 (3) provides that the offer must indicate that a price is to be paid,
article 4 (4) provides that the offer need not state the price or expressly or
impliedly make provision for its determination. The provision goes on to repeat

the language of article 36 of the draft CISG which provides the means of determining
the price in such cases.

11. Article 4 (5) provides that offers in which the quantity is measured by the
amount of goods available to the seller or the requirements of the buyer are
sufficiently definite. Otherwise, the faect that the seller has some control over
the amount he has available and the buyer has some control over his requirements
has been held in some legal systems to mean that the quantity was at the discretion
of that party and was therefore not sufficiently definite. It is desirable, however,
that there be some limit on the permissible fluctuation of the amount the other
party is obligated to buy or sell as the case may be. Therefore, if an estimate
has been made of the amount the seller will have available or the requirements of
the buyer or if there is prior experience with the amount the seller has had
available or with the buyer's requirements, the other party is not obligated to
accept, or to furnish, an amount unreasonably disproportionate to that estimate or
to the prior experience.

Interpretation of the offer. paragraph 2

12. It should be noted that the version of article 4 (2) in annex II of the 1964
Convention may not be sufficient since there are many aspects of the law of contracts
in general and sales in particular which are not covered by ULIS or by the draft

CISG but which are relevant for the interpretation of the offer. It may, therefore,
be advisable to use only the version of article 4 (2) in annex I of the 1964
Convention.

Article 5

Text of ULF

1. The offer shall not bind the offeror until it has been communicated
to the offeree; it shall lapse if its withdrawal is communicated to the offeree
before or at the same time as the offer.

/e
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2. After an offer has been communicated to the offeree it can be
revoked unless the revocation is not made in good faith or in conformity
with fair dealing or unless the offer states a fixed time for acceptance or
otherwise indicates that it is firm or irrevocable.

3. An indication that the offer is firm or irrevocable may be eXxpress
or implied from the circumstances, the preliminary negotiations, any practices
which the parties have established between themselves or usage.

4. & revocation of an offer shall only have effect if it has been
communicated to the offeree before he has despatched his acceptance or has
done any act treated as acceptance under paragraph 2 of article 6.

Proposed alternative text

(1) The offer can be accepted only after it has been communicated to
the offeree. It cannot be accepted if its withdrawal is communicated to the
offeree before or at the same time as the offer,

(2) After an offer has been communicated to the offeree it can be
revoked if the revocation is communicated to the offeree before he has
despatched his acceptance or has done any act treated as acceptance under
article 6 (2). However, an offer cannot be revoked:

(a) During any time fixed in the offer for acceptance; or

(b) For a reasonable time if the offer otherwise indicates that it
is firm or irrevocable; or

{(c) TFor a reasonable time if it was reasonable for the offeree to rely
upon the offer being held open and the offeree has altered his position to
his detriment in reliance on the offer. .

(3) An indication that the offer is firm or irrevocable may be express

or may be implied from the circumstances, the preliminary nezotiations, any
practices which the parties have established between themselves or usage.

COMMENTARY

1. Article 5 states the time at which an offer becomes effective and the extent
to which it is revocable. The proposed alternative text presents the same rules
as does ULF but in a form which may make them more easily understood.

2. Article 5 (1) states the time after which the offer "binds" the offeror and

the conditions under which its withdrawal causes the offer to "lapse". The proposed
text of article 5 (1) states the time after which the offer can be accepted and the
conditions under which its withdrawal makes it no longer subject to acceptance.

/ee.
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3. Article 5 {2) states a basic rule of the revocability of an offer while
article 5 (4) states the events which terminate the offeror's power to revoke the
offer. In the proposed text articles 5 (2) and 5 (k) of ULF are combined in
article 5 (2).

L. Article 5 (2) provides that an offer which "states a fixed time for acceptance
or otherwise indicates that it is firm or irrevocable"” can not be revoked. It
would seem that what is meant is that the offer cannot be revoked during that

fixed time or for a reasonable time, as the case may be. The proposed alternative
text of article 5 (2) states the rule in this manner.

5. Although article 5 (2) (c) of the proposed alternative text is new, the rule
it announces is thought to be that already in ULF. In article 5 (2) of ULF the
offer cannot be revoked if the "revocation is not made in good faith or in
conformity with fair dealing'”. The legislative history is not clear as to the
factual situations which were thought to be subsumed in this provision.

6. It would appear, however, that the major, if not the only, factual situation
which would generally be understood to fall within the language of article 5 (2) of
ULF is that it was reasonable for the offeree to rely upon the offer being held
open and the offeree has altered his position to his detriment in relience on

the offer. 1In such a case the offer would seem to be irrevocable for a

reasonable period of time.

T. A major example of this rule would be where the offeree would have to engage
in some extensive investigation to determine whether he should accept the offer.
Even if the offer does not indicate that the offer is irrevocable, it should be
irrevocable for the period of time necessary for the offeree to make his
determination.

Effective date of the offer, paragraph 1

8. The offer can be accepted once it is "communicated" to the offeree.
Article 12 (1) provides that the offer is communicated when it is delivered
at the address of the person to whom the communication is directed.

9. The proposed alternative text of article 12 expands the definition of
"communicated” by including within it, inter alia, an oral statement. Conseguently,
if an offeror sent his offer by mail but prior to its arrival he notified the
offeree by telephone of the offer, the offer would be "communicated" by the
telephone call.

Revocation, paragraphs 2 and L

10. According te artiele 5 (2) an offer is in principle revocable. Article 5 (L)
goes on to require that the revocation be communicated to the offerce before he

has despatched his acceptance or has done any act treated as acceptance under
article 6 (2). It should be noted that, contrary to the rule in most, if not all,
legal systems, under these provisions the offeror loses the power to revoke an offer

A
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prior to the time the offer has beeun accepted since the offer can no longer be
revoked once an acceptance has been sent even though it has not yet been received.
However, under articles 6 (1) and 12 (1) an offer to conclude a contract by
correspondence is accepted only when the acceptance has arrived. Presumably the
contract is concluded at this time. This congruence of rules does not appear to
have been the result of a deliberate decision. Instead, it appears to be the
result of an incomplete integration of the two separate tut related rules as to
the period during which an offer can be revoked and the moment at which an offer
has been accepted. Nevertheless, this incomplete integration appears to do little
harm and may contribute to an effective compromise between the theory of despatch
and the theory of reception.

11. The provision in article 5 (2) that an offer which states a fixed time for
acceptance cannot be revoked during that fixed time should be read in conjunction
with article 8 (1). The conjunction of the two provisions leads to the result

that if an offer is stated to be open for a fixed period of time, such as 10 days,
the offer cannot be revoked during that period. At the end of the period the offer
can be revoked. Even if the offer is not revoked, according to article 8 (1) it
could no longer be accepted, unless the conditions of article 9 are met.

Article 6

Text of ULF

1. Acceptance of an offer consists of a declaration communicated by
any means whatscever to the offeror.

2. Acceptance may also consist of the despatch of the goods or of the
price of any other act which may be considered to be equivalent to the
declaration referred to in paragraph 1 of this Article either by virtue of
the offer or as a result of practices which the parties have established
between themselves or usage.

Proposed alternative text

(1) An offer is accepted by a declaration to that effect communicated
by any means whatsoever to the offeror.

(2) The offer is also accepted if the offeree:

(a) Without delay ships either conforming or non-conforming goods
unless the offeree notifies the offeror that the shipment of non-conforming
goods is offered only for his accommodation; or

(b) Pays the price in accordance with the terms of the offer; or

(c¢) Commences any other act which indicates that the offer has been
accepted; or

/e,
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(d) Remains silent beyond the point of time when, because of the
circumstances of the case, the practices the parties have established between
themselves or usage, the offeree should have notified the offeror that
he did not intend to accept.

(3) Where the offer is accepted by the shipment of the goods, payment
of the price or the commencement of performance, an offeror who is not
notified of the acceptance within a reascnable time may recover any damages
caused thereby.

(4} (a) A contract is concluded at the moment the offer is
accepted.

’ (b) A contract of sale may be found to be concluded even though the
moment that it was concluded is undetermined.

COMMENTARY

Acceptance by declaration, paragraph 1

1. Article 6 (1) does not say what the declaration of acceptance must contain,

but it is evident that it must accept the offer proposed by the offeror. In the
past all legal systems have required that, at least in theory, the acceptance be
equivalent to a simple "agreed'". However, practical realities led the drafters

of ULF to provide in article 7 (2) that in certain circumstances a reply to an offer
F which purports to be an acceptance is an acceptance even though it contains

terms which are additional to or different from those in the offer. Such a rule

has been carried forward to the current text. The extent to which this rule allows
a deviation from the simple "agreed" is considered in the discussion of article T.

‘ Communication of the acceptance, despateh or receipt

2. Some legal systems consider the acceptance of an offer to have taken nlace
cn despatch of the notice of acceptance while other legal systems consider it to
have taken place only on receipt by the offeror.

3. There are two main practical consequences which can arise from the differences
in these two rules. If an acceptance is not effective until its receipt, the
sender-offeree bears the risk of loss, delay or errer in transmission whereas if
the acceptance is effective upon despatch, the recipient-offeror bears the risk

of loss, delay or error in transmission. Secondly, if the legal system in

question provides that an offer is revocable, the offeror has a longer period
during which to revoke the offer under the receipt theory than under the despatch
theory.

b, It seems to be the case that those legal systems which follow the receipt
theory of the effectiveness of an acceptance tend to uphold the irrevocability
of the offer for a sufficient period of time for the offeree to accept whereas
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those legal systems which fullow the despatch theory tend to recoguize the
revocability of the offer until its acceptance. 1/

5. ULF takes a middle position between the receipt and the despatch theories.
According to article 6 (1) the offer is accepted once the declaration of acceptance
has been "communicated" to the offeror. Since article 12 (1) provides that "to

be communicated’ means to be delivered at the address of the person to whom the
comminication is directed, ULF formally adopts the receipt theory.

6. However, most of the normal consequences which flow from the adoption of the
receipt theory do not prevail.

T. First, according to article 9 an acceptance which arrives late is, or may be,
deemed to have been communicated in due time. However, the sender-oferee still
bears the risk of non-arrival of the acceptance and of any error in transmission.
Secondly, even though the acceptance is not effective until receipt, the effect
of article 5 (4) is that once the acceptance has been despatched the offer is
irrevocable.

Means of communicating accept&ﬁce, paragraph 1

8. The provision in article 6 (1) that the declaration of acceptance may be
communicated "by any means" to the offeror is intended to overcome the rule in
some common law jurisdictions that the requirement that the acceptance be the same
as the offer includes the requirement that the means of communicating the
acceptance also be the same as the means by which the offer was communicated. The
normal consequence of using a means of communication different from that used for
the offer was that the acceptance was effective only on receipt rather than on
despatch, thereby reversing the normal common law result. Under ULF it is not
necessary to concern oneself with this consequence since the general rule is that
the acceptance is effective only upon receipt. However, in some common law
jurisdictions an acceptance communicated by a means other than that used for the
offer would not be effective at all as an acceptance if the Court is of the view
that the offeror had impliedly prescribed the manner »f acceptance. This result
would be obviated by the words "by any means" and for this reason these words are
useful, even though they may not be necessary in many legal systems.

9. It should be noted that article 2 authorizes the offeror, as an incidence of
party autonomy, to require the offeree to use a particular means of communication
for his acceptance. A partieular means of acceptance may also be required as a !
result of "the practices which the parties have established between themselves

or usage”. In particular an offeror may require that the offer must be accepted

in writing. Such a requirement by the offeror would prevail over the provisions

of article 6 (1) that the offer can be accepted "by any means”.

;j Formation of Contracts: A Study of the Common Core of Legal Systems
(Schlesinger, ed., Oceana Publications, 1968) p. 115.
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10. A further consequence of article 2 would be that the offeror could require
that the offer be accepted by air mail and refuse to recognize an acceptance by
telegram. The telegraphic acceptance would constitute a counter-offer which in
turn would have to be accepted.

Acceptance by an sct, paragraph 2

11. Although article 6 (1) recognizes that a declaration of acceptance normally
takes the form of a verbal or written communication, it sometimes happens that

the offeree does not reply to an offer to buy or sell goods but simply ships the
goods, pays the price, or performs some other act which indicates that the offer
has been accepted. Article 6 (2) provides that such an act is not a counter-offer
but is an acceptance of the offer.

12. A problem which is unresolved in article 6 (2) is whether the shipment of
non-conforming goods constitutes an acceptance of the offer. In article 5 (2) of
the 1958 draft of ULF the despatch of the goods had to be "according to the
conditions of the offer”. Although the words of the 1958 draft suggest that

there could be no deviation from the terms of the offer for the despatch of the
goods to constitute an acceptance, including no deviation in respect of the quality
of the goods shipped, it is less clear that this was the intention of the

drafters. 2/ However, if the despatch of the goods did not constitute an
acceptance, it was a counter-offer which would normally be accepted, if at all, by
the buyer-offeror's acceptance of or payment for the goods.

13. At the I964 Hague Conference the words "according to the conditions of the
offer" were deleted. However, neither the records of the Conference nor the text
as it was adopted makes it clear whether the deletion was intended to or had the
effect of making the despatch of non-conforming goods an act of acceptance or
whether there is still an implicit requirement that the goods be conforming.

14, The proposed text of article 6(2) (a) provides that a shipment of
non-conforming goods constitutes an acceptance of the offer. The terms of the
contract which is concluded by the shipment of the non-conforming goods are those
found in the offer. Therefore, the shipment of the non-conforming goods constitutes
a breach of the contract as well as the act of formation and the buyer-offeror has

2/ At one stage of the discussion the representative of the Federal Republic
of Ge;hany pointed out that the words "to the conditions of the offer" do not mean
delivery of goods without any defect but shipment made with intent to conform to
the contract. {Diplomastic Conference on the Unification of Law Governing the
International Sale of Goods, The Hague, 2-25 April 1964, Records and Documents of
the Conference, Vol. I, p. 221) These words were deleted on the suggestion of the
representative of the International Chamber of Commerce with the concurrence of
the representative of the United States (vol. I, p. 221). However the United States
representative had earlier said that despatch of non-conforming goods was acceptance
and enabled the injured party to resort to his remedies under ULIS (vol. I, p. 213).
But it is doubtful whether all the other delegates who supported the deletion of
this phrase shared the view of the United States representative that despatch of

non-conforming goods constitutes acceptance (vol. I, pp. 213-214; vol. II,
pp. 478-480).
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available any remedy contained in the applicable law of sales. Under the draft CISG,
those remedies include damages, reduction of the price, and, if the breach was
fundamental, the right to the replacement of the non-conforming goods or the
avoidance of the contract.

15. It should, of course, be noted that a seller-offeree who did not have available
exactly what was ordered might deliberately ship non-conforming goods in the belief
that the offeror would find them acceptable. This might happen in particular if

the seller has discontinued manufacturing the specific catalogue item ordered and
replaced it with a new catalogue item. 1In such a case, where the seller notifies

the buyer-offeror that non-conforming goods are shipped only for his accommodation,
the proposed article 6 (2) (a) provides that the shipment constitutes a counter-offer.

Acceptance by silence

16. Article 2 (2) states that "a term of the offer stipulating that silence shall
amount to acceptance is invalid"”. However, that provision does not state that
under no situations might the silence of the offeree constiiute an acceptance.
Proposed article 6 {2) (d) describes circumstances in which the silence of the

" oferee would constitute acceptance of the offer.

17. The general rule of proposed article 6 (2) (d) is that the offer is accepted
if the offeree remains silent where, because of the circumstances of the case, the
practices the parties have established between themselves or usage, it is

reasonable that the offeree should notify the offeror if he does not intend to
accept. For example, if the offeree were to reply to an offer that he no longer
carried the specific item ordered but that he would ship the item carried as a
replacement unless he heard to the contrary within 10 days, normal business

practice would lead the original offeror to reply if he did not wish the replacement
item. In such a case the silence of the original offeror would constitute an
acceptance of the counter-offer.

Notification of the acceptance

18. ULF has no requirement that the offeree notify the offeror that he has shipped
the goods, paid the price or performed any other act which constitutes an acceptance.
As a result it is at least possible that the offeror might be bound for a considerable
period of time to a contract when, from the silence of the offeree, he legitimately
believed the offer to have lapsed.

19. As a practical matter, this situation is unlikely to happen often. If a
buyer-offeree aceepts by paying the price, the seller-offeror will most likely know
of that event promptly. If a seller-offeree accepts the offer by shipping the
goods by air, truck, or other means of rapid transport, the goods will often arrive
within the period of time in which the buyer-offeror would have anticipated a reply.
In such cases the act of acceptance naturally brings notice of the acceptance to
the offeror.
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20. The difficulty arises only if the act of acceptance is such that it does not
by itself bring notice of the acceptance to the offeror in a reascnable period of
time. Such acts might include the shipment of goods by sea or the commencement of
manufacturing the goods. In such cases it would be normal business practice to
send some documentation to the offeror indicating the actions taken or contemplated
by the offeree. If the documentation arrived prior to the performance of the act
in question, the documentation would serve as the declaration of acceptance. If

it arrived after the performance of the act in question, it would serve as the
notice of the acceptance.

21. Proposed article 6 {3) takes the position that failure to follow this normal
business practice does not vitiate the effectiveness of the acceptance, but that
the offeree must reimburse the offeror any damages caused by the failure to notify
the offeror.

Conclusion of the contract

22. As ULF was finally adopted, it specified by the combination of articles

6 (1) and 12 (1) that acceptance by correspondence toock place at the moment the
declaration arrived at the address of the offeror. Presumably, the contract was
concluded at that moment. However, such a result had to be drawn either as a
natural consequence of the provisions of ULF or by the application of national law.
It was not stated specifically in the text of ULF itself.

23. Proposed article 6 (k) (a) of the current text states that the contract is
concluded at the moment the offer is accepted. This provision covers all forms of
acceptances and not merely acceptances by correspondence.

2h. It might be noted that the proposed article 6 (L) (a) is drafted, as are

all texts in respect of offer and acceptance, on the assumption that there is a
specific communication which can be recognized as an offer and a reply which can

be recognized as an acceptance. In the vast majority of the cases this assumption
is in accord with the facts. However, in a certain number of cases the parties
may engage in an extensive correspondence’ in which various elements of the eventual
contract are settled. If a controversy later develops, it may be difficult to
isolate any single communication which can be said to be the offer and a reply which
can be said to be the acceptance. Nevertheless, it may be clear that the parties
have at some stage of their correspondence come to such agreement that a contract
should be held to have been concluded even though the moment that it was concluded
is undetermined.

25. Proposed article 6 (4) (b) formulates such a rule. It should be read in
conjunction with article 4 on the definition of an offer and article T on acceptances
which have additional or different terms.
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Article T
Text of ULF
1. An acceptance containing additions, limitations or ether modifications

shall be a rejection of the offer and shall constitute a counter-offer.

2. However, a reply to an offer which purports to be an acceptance
but which contains additional or different terms which do not materially
alter the terms of the offer shall constitute an acceptance unless the offeror
promptly objects to the discrepancy; if he does not so object, the terms of
the contract shall be the terms of the offer with the modifications contained
in the acceptance.

Proposed alternative text

(1) A reply to an offer containing additions, limitations or other
modifications is a rejection of the offer and constitutes a counter-offer.

(2) (a) However, a reply to an offer which purports to be an acceptance
but which contains additional or different terms which do not materially alter
the terms of the offer constitutes an acceptance unless the offeror objects
to the discrepancy without delay. If he does not so object, the terms of the
contract are the terms of the offer with the modifications contained in the
acceptance.

(b) If the offer and a reply which purports to be an acceptance are
on printed forms and the non-printed terms of the reply do not materially alter
the terms of the offer, the reply constitutes an acceptance of the offer
even though the printed terms of the reply materially alter the printed terms
of the offer unless the offeror objects to any discrepancy without delay.
If he does not so object, the terms of the contract are the non-printed terms
of the offer with the modifications in the non-printed terms contained in the
acceptance plus the printed terms on which both forms agree.

(3) If a confirmation of a prior contract of sale is sent within a
reasonable time after the conclusion of the contract, any additional or
different terms in the confirmation /which are not printe@] become part of the
contract unless they materially alter it, or notification of objection to
them is given without delay after receipt of the confirmation. Z?rinted
terms in the confirmation form become part of the contract if they are
expressly or impliedly accepted by the other partyi7

COMMENTARY

The general rule, paragraph 1

1. Article 7 (1) states the traditional rule that a purported acceptance which
adds to, limits or otherwise modifies the offer to which it is directed is a
rejection of the offer and constitutes a counter-offer.

[ooo




-29-

2. This provision reflects traditional theory that contractual obligations arise
out of expressions of mutual agreement. Accordingly, an acceptance must comply
exactly with the offer. Should the purported acceptance not agree completely with
the offer, there is no acceptance but the making of a counter-offer which requires
acceptance by the other party for the formation of the contract.

3. Although the explanation for the rule expressed in article 7 (1) appears to
lie in a widely held view of the nature of a contract, the rule also reflects the
reality of the common factual situation in which the offeree is in general
agreement with the terms of the offer but wishes to negotiate in regard to certain
aspects of it. If the intent to engage in further negotiations is evident, it
would be an unfortunate rule which would recognize a contract as being already in
existence contrary to the will of the parties.

4, There are, however, other common factual situations in which the traditional
rule, as expressed in article 7 (1), does not give desirable results. Article T (2)
and proposed article T (3) create exceptions to article T (1) in regard to several
of those situations.

Non-materigl alterations, paragraph 2

5. Article T (2) contains rules dealing with the situation where a reply to an
offer is expressed and intended as an acceptance but contains new proposels or
proposals which deviate in minor ways from the offer. For example, an offer
stating that the offeror has 50 tractors for sale at a certain price is accepted
by a telegram which adds "ship immediately" or "ship draft against bill of lading
inspection allowed”.

6. It should be noted that in most cases in which a reply purports to be an
acceptance, any additional or different terms in the reply will not be material and,
therefore, under article T (2) a contract will be concluded on the basis of the terms
in the offer as modified by the terms in the acceptance. If the offeror objects to
the terms in the acceptance, further negotiations will be necesrary before a

contract is concluded.

T. If the reply contains a material alteration, the reply would not constitute
an acceptance but would constitute a counter-offer. Naturally, if the offeror
then performed by shipping the goods, paying the price or otherwise commencing
performance, the offeror would have accepted the counter-offer by virtue of
article 6 (2). Therefore, a contract would be concluded and the terms of the
contract would be those of the counter-offer.

8. It would be an unusual case in which an offeror who did not agree with the
additional or different terms would not respond to the reply, whether or not the
additional or different terms in the reply materially altered the terms in the
offer. The offeror was the party who originally desired the conclusion of a
contract and it would be expected that he would continue negotiations with the
offeree looking towards the conclusion of a contract.
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9. Therefore, the question as to whether a contract was concluded on the basis
of the reply containing additional or different terms will almost always arise in
a case in which the offeror decides, after the reply has been received but before
performance has begun, that he no longer wishes to be bound by the contract.

This will often be the result of a change in price for the goods. In this class
of cases article T (2) says that the offeror is bound to the contract, subject
only to the proviso that the additional or different terms in the reply did not
materially alter the terms of the offer.

10. However, the rule in article 7 (2) does not give the same desirable result
vhen both the offer and the acceptance are on printed forms. In such a case, the
employees of both parties will rarely, if ever, read and compare the printed terms.
All that is of importance to them are the terms which have been filled in on the
forms. If those terms are identical, as they usually are, or contain only such
additions as "ship immediately" or "ship draft against bill of lading inspection
allowed”, everyone will usually act as though a contract has been concluded even
though there are gross discrepancies between the printed terms.

11. Proposed article 7 (2) (b) states that a contract has been concluded if

the non-printed terms, i.e. the terms unique to the individual contract, are not
materially different. If a contract has been concluded, the rule as to the terms
of the contract distinguishes between the printed terms and the non-printed terms.
As to the non-printed terms, the rule is the same as in article 7 (2), which is
reproduced as proposed article 7 (2) (a), i.e. the terms of the contract are the
terms of the offer with the modifications contained in the acceptance.

12. However, the only printed terms which would become terms of the contract are
those on which both forms agree. If one form has terms not contained in the
other form or if the two forms have inconsistent terms, those terms would not be
part of the contract. In their place the governing rule will be that supplied
by usage, any practices that the parties have established between themselves or
by the applicable substantive law.

13. The formulation of proposed article 7 {2) is more detailed than that which is
usually contained in a uniform law. However, it was considered that the subject-
matter of proposed article 7 (2) required this degree of detail to achieve an
appropriate result.

Confirmation of the conclusion of a contract

14. Typically, after the conclusion of an oral contract or after the conclusion

of a cantract by telegram or telex, one or both of the parties will send to the
other a confirmation of the contract. The purpose of the confirmation is not only
to produce a paper record of the transaction, but also to inform the other party

of the terms of the contract as those terms were understood by the party sending
the confirmation. Proposed article 7 (3) recognizes an obligation on the part

of the party receiving the confirmation to verify whether those terms are consistent
with his understanding of the contract and to object if they are not. If he does
not object, the terms in the confirmation become the terms of the contract unless

it can be shown that they constitute a material alteration of the contract.
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15. If the words in brackets were adopted, the rule as stated above would be
modified so that it would accord, in essence, with the rule in proposed

article 7 (2) (b). The terms of the contract would be the non-printed terms which
did not materially alter the contract and to which the other party did not object
plus the printed terms which were expressly accepted by the other party or which
could in some manner be found to have been impliedly accepted by him. Such implied
acceptance might be evidenced by showing a past practice of contracting on those
terms or by showing actions in respect of this contract in a manner consistent with
those terms. In any case, it would be the burden of the party who had sent the
form to show that the other party had in some manner accepted the printed terms.

Article 8

Text of ULF

1. A declaration of acceptance of an offer shall have effect only if
it is communicated to the offeror within the time he has fixed or, if no
such time is fixed, within a reasonable time, due account being taken of the
circumstances of the transaction, including the rapidity of the means of
communication employed by the offeror, and usage. In the case of an oral
offer, the acceptance shall be immediate, if the circumstances do not show
that the offeree shall have time for reflection.

2. If a time for acceptance is fixed by an offeror in a letter or in
a telegram, it shall be presumed to begin to run from the day the letter was
dated or the hour of the day the telegram was handed in for despatch.

3. If an acceptance consists of an act referred to in paragraph 2 of

Article 6, the act shall have effect only if it is done within the period
laid down in paragraph 1 of the present Article.

Proposed alternative text

(1) Subject to article 9, an offer is accepted only if the declaration
of acceptance is communicated to the offeror or any act referred to in
article 6 (2) is performed within the time the offeror has fixed or, if no
time is fixed, within a reasonable time, due account being taken of the
circumstances of the transaction, including the rapidity of the means of
communication employed by the offeror. In the case of an oral offer, the
acceptance must be immediate unless the circumstances show that the offeree
is to have time for reflection.

(2) A period of time for acceptance fixed by an offeror in a telegram
or a letter begins to run from the hour of the day the telegram is handed in
for despatch or from the date shown on the letter or, if no such date is
shown, from the date shown on the envelope. A period of time for acceptance

/..
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fixed by an offeror in a telephone conversation, telex communication or other
means of instantaneous communication, begins to run from the hour of the day
that the offer is communicated to the offeree.

(3) If the last day of such period is an official holiday or a
non-business day at the residence or place of business of the offeror, the
period is extended until the first business day which follows. Official
holidays or non-business days occurring during the running of the period of
time are included in calculating the period.

COMMENTARY

Time for acceptance, paragraphs 1 and 3

1. Article 8 (1) states the traditional rule that an offer can be accepted only
if the offeree acts within the time fixed by the offeree or, if no such time is
fixed, within a reasonable time. However, since this rule is affected by article 9,
a specific reference to article 9 has been added in the proposed article 8 (1).

2. The provision in article 8 (1), that in the case of an oral offer, the
acceptance must be immediate, serves in practice as a rebuttable presumption as
to the duration of a reasonable period of time. Article 8 (1) goes on to state
that the presumption is rebutted if the circumstances show that the offeree is to
have time for reflection.

3. Article 8 (1) specifies that in measuring what is a reasonable time, due
account must be "taken of the circumstances of the transaction, including the
rapidity of the means of communication employed by the offeror and usage". It
should be noted that all of the text following the word "including" is by way of
example of what is meant by the circumstances of the transaction. Other elements
also may be taken into consideration, such as prior negotiations or the practices
which the parties have established between themselves. In proposed article 8 (1)
the words "and usage" have been deleted. It would also be possible to place the
full stop after the word "transaction" or even after the words "reasonable time".

4. Article 8 (3) provides that the same rule as stated in article 8 (1) applies
to an acceptance by an act referred to in aiticle 6 (2). The proposed alternative
text achieves the same result by incorporating article 8 (3) in the proposed
article 8 (1).

Commencement of period of time to accept, paragraph 2

5. Article 8 (2) provides a mechanism for the calculation of the commencement of
the period of time during which an offer can be accepted.

/ens
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6. In the case of a letter, the time runs from "the Qay the letter was dated".

It is not clear whether this means from the date shown on the letter or the date
shown on the postmerk. Proposed article 8 (2) provides that the time runs "from the
date shown on the letter” unless no such date is shown, in which case it runs

"from the date shown on the envelope". This order of preference is suggested for
two reasons: first, the offeree may discard the envelope but he will have available
the letter as the basis for celculating the end of the period during which the offer
can be accepted and second, the offeror will have a ecopy of the letter with its

date but will generally have no record of the date on the envelope. Therefore,

if the date on the envelope controls, the offeror cannot know when the period
terminates during which the offer can be accepted.

T. In the case of a telegram, the period begins to run from the hour of the day
"the telegram is handed in for despatch". Such a rule works best if the

telegram shows the time it is handed in for despatch or telephoned in for despatch
in those countries where this is possible. If this is not a universal practice,

a different time at which the period begins to run may be desirable.

End of the period for acceptance

8. Proposed article 8 (3) is based on article 2 (2) of the UNCITRAL Arbitration
Rules.

Article 9

Text of ULF

1. If the acceptance is late, the offeror may nevertheless consider it
to have arrived in due time on condition that he promptly so informs the
acceptor orally or by despatch of a notice.

2. If however the acceptance is communicated late, it shall be considered
to have been communicated in due time, if the letter or document which contains
the acceptance shows that it has been sent in such circumstances that if its
transmission had been normal it would have been communicated in due time;
this provision shall not however apply if the offeror has promptly informed
the acceptor orally or by despatch of a notice that he considers his offer
as having lapsed.

Proposed alternative text

If a reply to an offer which purports to be an acceptance or any act
referred to in article 6 (2) is comnmunicated or performed late but the reply
or the performance was made in good faith, the offer is deemed to be accepted
in due time unless without delay after the offerer learns of the acceptance
he informs the offeree that the offer had lapsed.
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COMMENTARY

1. Article 9 deals with acceptances that arrive after the expiration of the time
for acceptance.

i ; Power of offeror to consider acceptance as having arrived in due time,

paragraph 1

2. If the acceptance is late, the offer has lapsed and no contract is formed

by the arrival of the acceptance. However, it will often be the case that the

offeror will still be interested in entering into a contract on the terms of his
original offer. It appears that all legal systems are in agreement that this is
possible; they differ only on the theory and to some degree on how this result .
may be achieved.

3. Some legal systems eonsider a late acceptance as a counter-offer. Considering
a late acceptance as a counter-offer means that the original offeror must accept
the counter-offer by one of the means by which any offer can be accepted and until
he does so, no contract has been concluded.

h. Article 9 (1) takes a different approach. The late acceptance is considered
to be a potentially effective acceptance. However, for it to become fully
effective, the offeror must validate it by informing the offeree promptly that

he considers it to have arrived in due time even though it was late.

5. It should be noted that both the system of article 9 (1) and a system which
considers the late acceptance to be a counter-offer require an affirmative action

by the original offeror for the contract to come into existence. If no

communication is sent to the offeree, no contract exists. Except to the extent

that article 9 (2) applies, this is true even if both the offeror and the offeree
believe a contract exists. .

Acceptances which are late because of a delay in transmission, paragraph 2

6. Since the acceptance is effective only when it has arrived, it would be
expected that the risks of lost or delayed transmission would be on the acceptor.
However, article 9 (2) provides that "if the letter or document which contains the
acceptance shows that it has been sent in such circumstances that if its
transmission had been normal it would have been communicated in due time', the
acceptance which arrives late is considered to have arrived in due time. This
shifts the risk of delayed transmission to the offeror but the risk of a lost
transmission remains on the acceptor.

7. Article 9 (2) goes on to state that this provision does not apply if the

offeror has promptly informed the offeror that he considers the offer as having
lapsed.
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8. It should be noted that the combination of the rules in articles 9 (1) and

9 (2) requires the offeror to notify the offeree whether or not he considers the late
acceptance as having arrived in due time unless either (i) the offeror wishes the
contract to come into effect and it is clear that the acceptance was sent in such
circumstances that if its transmission had been normal it would have arrived in
due time or (ii) the offeror does not wish the contract to come into effect and
it is clear that the acceptance was not sent in such circumstances that if its
transmission had been normal it would have arrived in due time. To the extent
that the offeror is uncertain whether under normal circumstances the acceptance
would have arrived in time by the means of communication chosen, he must send a
notice of his decision in order to be sure of his rights.

9. The proposed article 9 adopts the principle of article 9 (2) and applies it
‘I; to all late acceptances. In a commercial context it would normally be the case
that the reply by the offeree which purports to be an acceptance was sent in good
faith, whether or not a close analysis of the time it normally takes for a
communication to go from the offeree to the offeror would show that the
acceptance should have arrived in time. Therefore, the proposed article 9 would
make it a general requirement for the offeror to inform the acceptor if he intends
to treat a late acceptance as not having arrived in due time. However, if it is
found that the offeree did not act in good faith, an offeror who failed to reply to
the purported acceptance would not be held to have concluded a contract by reason
of that failure.

Article 10

Text of ULF

An acceptance cannot be revoked except by a revocation which is
communicated to the offeror before or at the same time as the acceptance.

Proposed alternative text

An acceptance cannot be revcked except by a declaration which is
communicated to the offeror before or at the same time the declaration of
acceptance is communicated to the offeror or, in the case of an acceptance
by an act referred to in article 6 (2), before or at the same time as the
offeror is informed of the acceptance.

COMMENTARY

1. In the case of an acceptance by correspondence, article 10 provides that the
declaration of revocation of the acceptance must be communicated to the offeror
before or at the same time as the acceptance is communicated to the offeror.
However, article 10 gives no rule in case of an acceptance by means of an act
referred to in article 6 (2).
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2. The proposed alternative text provides that in the case of an acceptance by
means of an act referred to in article 6 (2), the revocation of the acceptance must
be communicated to the offeror before or at the same time as the offeror is

informed of the act which constitutes acceptance. In this proposed text the emphasis
is placed on the knowledge of the offeror at the time he learns of the revocation
rather than on the guestion as to whether a contract has been concluded.

Article 11
Text of ULF
The formation of the contract is not affected by the death of one of a

the parties or by his becoming incapable of contracting before acceptance
unless the contrary results from the intention of the parties, usage or the
nature of the transaction.

Proposed alternative text 1

(1) (Same as artiele 11 of ULF.)

(2) If bankruptcy or similar proceedings are opened in respect of either
party after the making of the offer, a revocable offer cannot be accepted.
However, an irrevocable offer can be accepted during the period the offer is
irrevocable.

Proposed alternative text 2

If either party dies or becomes physically or mentally incapable of
contracting or if bankruptcy or similar proceedings are opened in respect of
either party after the making of the offer, a revocable offer cannot be
accepted. However, an irrevocable offer can be accepted during the period the
offer is irrevocable.

COMMENTARY

1. Article 11 is limited to a statement that the formation of the contract is
not affected by the death or physical or mental incapacity of a party.

2. Article 11 (2) of proposed alternative text 1 provides that a revocable offer
cannot be accepted after the opening of bankruptcy or similar proceedings, but
that such an event does not affect an irrevocable offer. This approach treats

the irrevocable offer as a form of property or vested right, a position which
appears to be generally adopted in most legal systems.
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3. Proposed alternative text 2 provides a unitary rule for the death or physical
or mental incapacity of a party and for his bankruptcy. The rule is modeled on
article 11 (2) of alternative 1. Therefore, the death or physical or mental
incapacity of either party occurring after the making of a revocable offer as well
as the opening of bankruptcy or similar proceedings would preclude the acceptance
of the offer. However, none of these events would preclude the acceptance of an
irrevocable offer.

Proposed article 11lA

Alternative 1

(1) A revocable offer may be assigned by the offeree unless within a
reasonable time after the offeror learns of the assignment he notifies either
the offeree or the assignee that he objects to it.

(2) An irrevocable offer may be assigned by the offeree to the extent
that, if the contract was concluded, his rights and obligations under the
contract could be assigned under the applicable law.

(3) The contract concluded by acceptance of the offer by the assignee
arises only between the offeror and the assignee. However, the offeree is
responsible for any failure to perform by the assignee if within a reasonable
time after the offeror learns of the assignment he informs the offeree of his
intention to hold him so responsible.

(1) An offer may be assigned by the offeree unless within a reasonabie
time after the offeror learns of the assignment he notifies either the
offeree or the assignee that he objects to it.

(2) The contract concluded by acceptance of the offer by the assignee
arises only between the offeror and the assignee. However, the offeree is
responsible for any failure to perform by the assignee if within a reasonable
time after the offeror learns of the assignment he informs the offeree of his
intention to hold him so responsible.

Alternative 3

(1) An offer may be assigned by either the offeror or the offeree unless
within a reasonable time after the other party learns of the assignment that
party notifies the assignor or the assignee that he objects to it.

(2) The contract concluded by acceptance of the offer arises only between
the offeror and the assignee of the offeree or between the offeree and the
assignee of the offeror, as the case may be. However, the assignor is
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responsible for any failure to perform by the assignee if within a reasonable
time after the other party learns of the assignment he informs the assignor
of his intention to hold him so responsible.

COMMEHTARY

1. Classical theory prohibits the assignment of an offer, although many legal
systems allow the assignment of irrevocable offers. To allow the assignment of

an offer would permit the assignee to conclude a contract with the offeror even
though the offer was not made to him. Nevertheless, in practice it is occasionally
important that an assignment of an offer be allowed. One such case arises when the
offeree 1s reorganized and a successor company accepts the offer. It is normally
to the advantage of both parties that the contract is concluded by the acceptance
of the offer by the assignee. The extent to which an offer can be assigned should
also be considered in the light of the extent to which either party could assign
his rights or delegate his duties under the contract once it was concluded.

2. Alternatives 1 and 2 provide for assignment of the offer only by the offeree.
Alternative 3 allows the offeror also to assign, a provision which would be
primarily applicable to an offeror who has been reorganized after the offer was
made.

3. Alternative 1 distinguishes between revocable and irrevocable offers. A
revocable offer can be assigned by the offeree unless the offeror objects. An
irrevocable offer can be assigned by the offeree without the consent of the offeror
to the extent that, if the contract was concluded, the offeree's rights and
obligations could be assigned under the applicable law. Although it is undesirable
to refer to national law in order to determine the extent of the right to assign
the offer, some limitation must be introduced. The limitation proposed has the
merit of already existing. If the Working Group accepts the prineiple of
alternative 1, it might consider whether the limitation of the right to assign

an irrevocable offer should be specifically established by article 11A (2) rather
than leaving the matter to be determined by national law.

L, Alternative 2 makes no distinection between revocable and irrevocable offers.
The offeree may assign the offer subject to the offeror's right to object.

5. Alternative 3 follows the pattern of alternative 2 except that the offer can
be assigned by either the offeror or the offeree, subject to the other party’s
right to object. Of course, it would be possible to model a fourth alternative
on alternative 1. '

6. The last paragraph in all three alternatives specifies the parties to the
contract which results if the offer which has been assigned is accepted. 1In all
three alternatives the assignor, whether he be offeror or offeree, is not a party
to the contract. However., he may be held responsible for the failure of the
assignee to perform if the other party takes the necessary steps to assure himself
of this guarantee.
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Article 12

Text of ULF

1. For the purposes of the present Law, the expression 'to be
communicated"” means to be delivered st the address of the person to whom
the communication is directed.

2. Communications provided for by the present Law shall be made by
the means usual in the circumstances.

Proposed alternative text

For the purposes of this Convention an offer, declaration of acceptance
or any other notice is "communicated” when it is told orally to the party
concerned or when it is physically delivered to the addressee or when it is
Zﬁhysically, mechanically or electronicallx] delivered to his place of
business, mailing address or habitual residence.

COMMENTARY

1. Article 12 (1) sets forth the prineciple that communications are effective
on recelpt.

2. The proposed alternative text expands on article 12 (1) of ULF in that
provision is made for oral communications and for the physical delivery of a
communication to the addressee. 1In addition, following the example of the UNCITRAL
Arbitration Rules, the various permissible addresses of the addressee to which the
communication may be sent are set forth.

3. The words in brackets in article 12 seek to make provision not only for
traditional postal and telegraphic deliveries but alsc for modern means of
communication such as telex machines or computer terminals. It should be noted
that these words would be additions to the text as it is set out in the UNCITRAL
Arbitration Rules.

L.  Article 12 (2) of ULF, also found in almost identical terms in article 10 (1)
of the draft CISG, which provides that "communications provided for by the present
law shall be made by the means usual in the circumstances” was not included in the
proposed article 12 because it was in conflict with article 6 (1) that an
acceptance may be communicated "by any means'.
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Text_of ULF 1
}
1. Usage means any practice or method of dealing, which reasonable

persons in the same situation as the»parties usually consider to be applicable
to the formation of their contract. ;|

2. Where expressions, provisions or forms of contract commonly used
in commercial practice are employed, they shall be interpreted according to
the meaning usually given to them in the trade concerned.

Propqggg;ggteran}X§ text

Usage means any practice or method of dealing of which the parties knew
or had reason to know and which in international trade is widely known to and
regularly observed by parties to contracts of the type involved in the
particular trade concerned.

COMMENTARY

The proposed alternative text has been drafted to conform as closely as
possible to the text of article 8 of the draft CISG. In particular, this has
meant the deletion of article 13 {2) of ULF.




