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Report of the Secretary-General

TNTRODUCTION | o

1. At its eighth session the Working Group on the International Sale of Goods

requested the Secretariat to prepare a draft commentary on the draft Convention on

the formation of contracts for the international sale of goods as approved or

deferred for further consideration by the Working Group (A/CN.9/128, para. 1T7h).
' This draft commentary has been prepared in response to that request.

2. Article 14 of the draft Convention has been considered in the report of the
 Secretary-General dealing with unresolved matters in respect of formation and?»v
validity of contracts (A/CN.9/WG.2/WP.28).

3. The draft commentary has been prepared on the text of the draft Conventi?n as
it appears in asnnex I to the report of the Working Group on the work of its eighth
session (A/CN.9/128, annex I). Generally, the existence of square brackets has been

ignored in the preparation of this draft commentary which seeks to explain the text
as it currently exists.
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DRAFT COMMENTARY ON ARTICLES 1 TO 13 OF THE DRAFT CONVENTION ON
THE FORMATION OF CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS
AS APPROVED OR DEFERRED FOR FURTHER CONSIDERATION BY THE WORKING
GROUP ON THE INTERNATIONAL SALE OF GOODS AT ITS EIGHTH SESSION 1/

"[Irticle 1 (elternative 1)

This Convention applies to the formation of contracts of sale of goods which,

if they were concluded, would be governed by the Convention on the International
Sale of Goods. / .

JArticle 1 (alternative 2)

(1) This Convention applies to the formation of contracts of sale of goods
entered into by parties whose places of business are in different States:

() when the States are Contfacting States; or

(b) when the rules of private 1nternat10nal law. lead to the appllcatlon .of
the law oP 8, Contractxng State.

(2) The fact that the parties have their places of business in different
States is to be disregarded whenever this fact does not appear either from the offer,
eny reply to the offer, or from any dealings between, or from information
- disclosed by, the parties at any time before or at the conclusion of the contract.

(3) This Convention does not apply to the formation of contracts of sale:
{a) of goods bought for personal, family or household use, unless the

seller, at any time before or at the conclusion of the-contract, did .
not know and had ‘no reason to know that the goods were-bought for &ny

such use; - - - . .

(v) by auction; d
(c) on execution or otherwise by authority of law;

{d) of stocks, shares, ‘investment securities, negotzable instruments or
money; ,

‘ (e) of ships,'vessels or aircraft;
(f) of electricity.
(4) This Convention does not apply to the formation of contracts in which the

predominant part of the obligations of the seller comnsists in the supply of labour
or other services.

1/ Those matters which have not been resolved by the Working Group are in
square brackets.
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’ (5) The formation of contracts for the supply of goods to be manufactured
or produced is to be COﬂald“de as the formation of comtracts of sale of goods
unless the party who orders the goods undertakes to supply & substantlal part Of
the materials necessary for such manufacture or productlon.

(6) For the purposes of this Convention:

(a) if a party has move tren one place of business, the place of business
is that which has the closest relationship to the proposed contract and
its performence, having regard to the circumstances known to or

contemplated by the parties at any time before or at the conclusion of
the contract;

(b) if a party does not have =a place of business, reference is to be made =
to his habitual resideace;

{c) neither the natlohallty ¢7 the parties nor the civil or commercial

character of the parties or of the propﬁsed contract is to be: taken 1nto
consideration., /"

PRICR UNIFORM LAW AND PROPOSED UNCITRAL TEXTS

Uniform Law on the Formation of Contracts for the Internaﬁional Sale of Goods
(ULF), article 1.

Convention.on the Limitation Period in the Internationsl Sale of Goods
(Limitetion Convention), articlgs 2, 3, 4, 6.

Draft Convention on the International Sale of Goods (CISG), articles 1, 2,
3, 5. - . o .

COMMENTARY

1. This article states the rules for determining whether this Convention is
applicable to the formation of a contract of sale of goods and sets out those
contracts the formation of which is excluded from the application of this Convention.

Text for use by those States whlch adovt CISG alternatlve 1

2. Alternatlve 1 dse fbr use by those States which adopt the proposed Conventlon
on the International ‘Sale of Goods (CISG)

3. In order to be sure that the same crlteria are employed to determine whether
the present Convention -and the Convention.cn the International Sale of Goods would
apply to a transaction, alternative 1 provides that if a contract of sale would be
governed by CISG, the present Convention applies to the formation of the contract.
As a result, if both parties to the proposed transaction were from States which had
adopted CISG but only one of them had adopted the present Convention, the present
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Convention would apply.tc the formation of the contract in the cowrts of the State
which had adopted the present Convention, but it would not apply to the formation
of the contract in the State which had not adopted the present Convention unless &
Court in that State or in a third State selected the law of a Contracting State as
the applicable law to govern the formation of the contract.

Text for use by those States which do not adopt CISG /alternative o/

4. Alternative 2 is for use by those States which do not adopt CISu. It
reproduces articles 1, 2, 3 and 5 of CISG, with such minor changes as are necessary
for it to apply to the formation of contracts rather than to the contract itself.

Action by the Working Group

5. The Working Group decided that these draft provisions should be placed in
square brackets to indicate that they would have to be reconsidered in the light
of any changes which the Commissicn migh% make to the scope of application of the
draft C%SG established by the Working Group at its seventh session (A/CN.9/116,
annex I).

6. The Commission, at its tenth session in Vienna from 23 May to 17 June 1977,
made no changes in substance to erticles 1, 2, 3 and 5 of the draft CISG. It made
two changes in presentation:

- article 6 (c) in the text as recommended by the Working Group on the
International Sale of Goods (A/CW.9/116) became article 1 (3) of CISG.
The equivalent text in the draft Convention on the Formation of Contracts
for the International Sale of Goods is article 1 (6) (e).

- the words "did not know and had no reason to know" in article 2 (a) of the
draft CISG (identical to article 1 (3) (a) of the draft Convention on the
Formation of Comtracts for the International Sale of Goods) were replaced
by "neither knew nor ought to have kaown". .

 Marticle 2
(1) The parties may fagree to/ exclude the application of this Convention.
(2) Unless the Convention provides otherwise, the parties may /agree to/
derogate from or vary the effect of any of its provisions as may appear from the
preliminary negotiations, the offer, the reply, the practices which the parties

have established between themselves or usages.

(3) However, a term of the offer stipulating that silence shall amount to
acceptance is invalid." :

/...




PRIOR UNIFORM LAW AND PROPOSED UNCITRAL TEXTS

ULF, article 2.
Limitation Convention, article 3 (3).
Draft CISG, article L.

COMMENTARY

1. Article 2 states the extent to which the parties may exclude the application
of this Convention and derogate from or vary the effect of any of its provisionms.

Exclusion of the applicationvof th2 Convention, naragraph gl)

2. Paragraph (1) states that the parties mey exclude the application of the
Convention as a whole. The most likely manner in which the parties would act to
exclude the application of this Convention would be by the choice of a specific
national law to govern the formation of the contract. It would be a matter of
interpretation of the intention of the parties in & given case as to whether the
choice of a specific national law to govern "the contract” was also a choice of
that national law to govern the formation of the contract.

3. If the parties exclude the apnlication of this Convention without specifying
the national law to be applied, the rights and obligations of the parties in
respect of the formation of the contract would be governed by the national law made
applicable by the rules of private international law.

Derogetions from the provisions of this Convention, paragraph (2)

4, Paragraph (2) enables the parties, unless the Convention otherwise provides,
to derogate from or vary any of the individual provisions of the Convention. The
paragraph indicates the sources from which this intention can be derived. The
inclusion of practices which the parties have established between themselves would
ensble a Court to take account of the manner in which prior contracts between the
parties have been formed.

5. Therefore, even though it may not be necessary for the parties to agree on
such matters as the delivery date or the date of pasyment of the price for the offer
to be sufficiently definite, if one of the parties insists on prior agreement on
these points, no contract will be concluded until such agreement is reached.

6. Similarly, if the offeror specifies that the acceptance must be sent by air
mail and that it must arrive by the end of the business dey on 30 June, a purported
acceptance which was delivered in person by the end of the business day on 30 June
would not constitute an acceptance under the terms of paragraph (2), unless the
terms of the offer were intervreted to mean only that the acceptance must arrive by
the close of business on 30 June and that the term concerning air mail was -

used only to emphasize that a speedy reply was required.
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Silence as_acceptance, paragraph (3)

7. Paragraph (3) states that a term of the offer which stipulates that silence

shall amount to acceptance is invalid. This is the only specific restriction on

the right of the parties either to modify the substantive prov1s:ons of this

Convention or to specify the act which will constitute an offer or an acceptance. N

8. Tt should be noted that silence may constitute acceptance if that mode of
acceptance was agreed to in the negotiations, as a practice which thr parties have .
established between themselves or is a mode of acceptance sancticned by usage.

‘Example 2A. For the past 10 years the buyer regularly ordered goods that
were to be shipped throughout the period of six to nine months following each
order. After the first few orders the seller never acknowledged the orders but
always shipped the goods as ordered. On the occasion in question the seller
neither shipped the goods nor notified the buyer that he would not do so. The
buyer would be able to sue for breasch of contract on the basis that a practice had
been establmshed between the parties that the seller did not néed to acknowledge
the order and, . in .such a case, the silence of the seller constituted acceptance of
the offer. . .

Example 2B, One of the terms in a concession agreement was that the seller-
was required to respond to any orders placed by the buyer within 14 days of
receipt. If he did not respond within 14 days, the order would be deemed to
have been accepted by the seller. On 1 July the seller received an order for
100 units from the buyer., On 25 July the seller notified the buyer that he could
not . fill the order. In this case a contract had been concluded on 15 July for the
sale of 100 units because the concession agreement, as part of the preliminary
negotiations, provided that = non-response from the seller would be deemed to be
acceptance.

"/Article 3 (alternative 1) . : .
" An offer or an acceptance need not be evidenced by writing and shall ot be

subject to any other requ;rement as to form. In perticular, they may be proved by
means of witnesses.; ,

[Artlcle 3 (alternatlve 2)

Neither the formation or validity of a contract nor the right of a party to
prove its formation or eny of its provisions depends upon the existence of a
writing or any other requirement as to form. The formation of the contract, or any
of its "rovisions, may be proved by means of witnesses or other appropriate
means. : : :
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PRIOR UNIFORM LAW AND PROPOSED UNCITRAL TEXTS

ULF, artlcle 3.

Unlform Law on “the Internatmonal Gale of Goods (ULIS), article 15

Draft CISG, article 11.

Actions of the Working Group end of the Commissibn

1. The Working Group decided to place both alternatives of article 3 in square
brackets becsuse the Commission would consider article ll of the draft CISG
(A/CN.9/116, annex I) at its teuth session.

2. The Commission at its teath seasion adopted the following text of article 11
of CISG: :

"Artlcle 11

(1) a coutract of sale need not be concluded in or evidenced by wr1t1ng and
is not subject to any other requirsments as to form. It may be proved by any
means, including witnesses.

(2) Paragraph (1) of this article does not apply to a contract of sale where
any party has his, place of business in a Cont“act1ng State which has made a
declaration under artlcle (X) of this Convention."

3. Article (X), to which article 11 of CISG refers, is as follows

: "Artlcle (x)

A Contractlng State whose legislation requires a contract of sale to be
concluded in or evidenced by writing, may at the time of signature, ratification
or accession, make a declaration to the effect that article 11, paragraph (1) shall
not apply to any sale involving a party hav1ng hls place of buslness in a State
which has made such a declaration.” :

L, For the purposes of this commentary it has been assumed that the Working Group
will adopt article 1l of CISG as article 3 of this ‘Convention with the exception
that paragraph (2) would read: "Paragraph (1) of thls artlcle dges not apply to
the format1on of a contrect of sale ..‘". :

General rule as to a wrltlng, “mragr_ph (1)

5. Paragraph (1) states a goneral rule that a contract of sale subject to this
Convention need not be concluded in or evidenced by writing. This general rule
would displace any otherwise applicable rule of nationel law that contracts of sale
of particular kinds of goods or for more than a given monetary value must either
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be concluded in or evidenced by writing in order to be valid or enforceable between
the parties.

6. The parties could, however, in accordance with article 2, agree that no
communication is to be regarded as an offer or an acceptance unless it is in:
writing. The same result might occur because of the practices which the parties
have established between themszlves or becsuse of & usage.

T. Moreover, any administrative or criminal sanctions for breach <’ %the rules of
any State requiring that such contracts be in writing, vhether for purposes of
adninistrative control of the buyer or seller, for purposes of exchange control
regulations or otherwise, would still be enforceable agesinst a party who concluded

the non-written contract even tiidugh the contract itself would be enforceable
between the parties.

The requirement as to form, paragrz-n (1)

8. The provision that an offer or an acceptance is not subject to "any other
requirement as to form" refers to requiremenis such as the placing of seals on &

document, its w1tness1ng or authentication by a notary or the use of other special
forms.

Proof by weans of witnesses, paragraph (1)

9. The provision which enables the existence and content of the offer and the
acceptance to be proved by any means including witnesses is intended to apply
especially to those countries in which the requirement that there be a record of
the contract in writing goes to the proof of the existence of the contract rather
than to the proper form of the offer and acceptance. Article 3 might otherwise be
interpreted in the courts of those countries in such a manner so as not to achieve
the result intended by the first sentence of the article.

10. Although article 3 of ULF text could be interpreted to mean only that the
existence of the offer and acceptance may be proved by means other than by a
writing, it must be understood to mean also that the terms of the offer and
acceptance may be proved by means of witnesses or any other appropriate means.

Declaration of non—appllcatlonlfnaragraah (2)

11. Some countries consider it an important matter of publlc policy that c0ntracts
of sale be concluded in or evidenced by writing. Paragraph (2), therefore,
provides that the general rule in paragraph (1) does not apply where any party has
his place of business in & Contracting State which has made a declaratlon under
article (X) to the effect that paragraph (1) shall not apply.
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"Artlcle 3A

(1) The contract may be mod1f1ed or resc1nded merely by agreement of the
partles.

(2) & wrr*ten contravt wvhich conteins s provlslon requlring any mcdiflcatlon
or rescission to be in writing may nct be otherwise modified or rescinded.
/However & party mey be preciried by his action from asserting such a pr07181on to
the extent that the other party has relied to his detriment on thau azrtion.

PRIOR UNIFORM LAW AND PROPOSED ULCITRAL TEXTS

 UNCITRAL Arbitration Rules, articies 1 and 30.
COMMENTARY
1. This article governs the modification and rescission of a contract.

General rule, paragraph (1)

2. Paragraph (1), which states the general rule that a contract may be modified
or rescinded merely by agreement of the parties, is intended to eliminate an
important dlfference between .the 21V1l law.and the common law in respect of the

modification of éxisting contracts.  In the civil ‘law an agreement between the
parties to modify the contract is effective if there is sufficient cause éven if
the modificatién relates to the obligations of only one of the parties. ‘In the
common law a modification of the obligations of" only one of the parties 1s in
prlnClple not effect1ve because con51derat10n is lacklng.

3. The modlflcatlons env1saged by this’ prov1s1cn are technlcal modifications in
specifications, delivery dates, or the like which frequently arise in the course of
performence of commercial contracts. Even if such modifications of the contract
may increase the costs of one party, or décrease the ¥alue of the contract to the
other, the parties may agree that there will be no change in the price. Such
agreements according to article 3A {1) are effective, thereby overcoming the common
law rule that consideration is required.

Modification or rescission of a written contract, paragraph (2)

L, Although the present text of article 3 of this draft and article 11 of CISG
provide that a ‘coutiact need not be in writing, the 'parties can reintroduce such &
requirement. A similar problem is the extent to which a contract which spe01f1cally

excludes modification or rescissios unless in writing, can be modlfled or rescinded
orally. . "

5. In some legal systems & cqptract can be modified orally in splte of &
pr0V1810n to the contrary in the contract ‘itself. It is possible that such ‘a
result would follow from erticle 3 which provides that a contract governed by ‘this
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Convention need not be evidenced by writing. However, article 3A (2) prOVides
that a written contract which excludes any modlflcatlon or rescission unless in
writing cannot be otherwise modified or rescinded. ‘

6. In some cases a party might act in such a way that it would not be apnroprlate .
to allow him to assert such a provision against the other party. Therefore, ‘
paragraph (2) goes on to state that to the extent the other party has relied to his
detriment -on such action, the first party cannot assert the provision. - - R

T. It shculd be noted that the party who wishes to assert the provision in the
contract which requires any modification or rescission to be in writing is ‘
precluded from doing so only to the extent that the other party has relied on
actions of the first party and that, in so doing, he has suffered a detriment. If
there has either been no reliance on the actions of the first party or no detriment

in so relying, the first party would not be precluded from relying on the contract
provision,

"article L

(1) A proposal for concluding a contract /addressed to one or more specific
person§7'const1tutes an offer if it is sufflclently definite and 1nd1cates the
intention of the offeror to be bound in case of acceptance.

(2) An offer is suff:clently definite if expressly or impliedly it 1nd1cates
the kind of goods and fixes or makes prOV151on for determining the quantity and the
price. [Nevertheless, if the offer indicates the intention to conclude the
contract even without making provision for the determination of the price, it is
considered as & proposal that the price be that generally charged by the seller at
the time of the conclusion of the contract or, if no such price is ascertainable,
the price gernerally prevailing at the aforesald time for such goods sold under
comparEble clrcumstances;j"

PRIOR UNIFORM LAW AND PROPOSED UNCITRAL TEXTS e
ULF, article 4.
Draft CISG, article 37T.

COMMENTARY

1. Article b states’ the conditions that are necessary in order that & pr0posal to
conclude a contract constltutes an offer.

Addressee of an offer paregraph (1)

2. Paragraph (l) provides that the proposal must be "addressed to. one or more
specific persons" in order to constitute an offer, . These words are intended to
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xelude "public offers", in the sense of an offer to unnamed members of the
general public, from the ambit of the Convention. This will reverse the law in
some countries in whieh such “public offers" are considered as offers if they meet
the other criteris of an offer.

3. It should be noted, however, that an offer can be mede to a large number of
persons 51multaneously g0 long as tnose percons are "specific persons'.
Therefore, an advertisement or catalogue of goods aveilable for sale gsent in the
mail directly to the addresseeswould be sent to "specified persous", whereas the
sane advertisement or catalogue distributed to thes public at large would not.
However, such en advertisement or catalogue would constitute an offer only if, in
addition, it indicated en intention of the serder to be bound and if it was
sufficiently deflnlte.

Intention to be bound,; varsgraph £2)

4, In order for the proposal for concluding a contract to constitute an offera it
must indicate "the intention of the offeror +o he bound in case of acceptance”.

Since there are no particular words which must bo used to indicate such an
intention, it may sometimes. require a careful examination of the "offer" in order
to determlne vhether such an- 1ntenmwoa ‘existed. This is particularly true if one
party claims that a contract-was concluded during negotlatlons which wereé carried
on over an extended period of time, and no 51ng1e communication was labeled by the
perties as an "offer” or as an "acceptance". The requisite intention to be bound
in case of acceptance can be established also from the surrounding circumstances or
from the preliminary negotiaticns or usage. 2/

5. The requirement that the offeror has manifested his intention to be bound

refers to his intention to be bourd to the eventual contract if there is an
acceptance. It is not necessary that he intends to be bound by ‘the offer, i.e. :
that he intends the offer to be irrevocable. As to the revocability of offers, see
article 5. )

An offer must be sufficiently definite, parsgraphs (1) and (2)

6. Paragraph (1) states that & proposal for concluding. a contract must be
"sufficiently definite" in order to constitute an offer. FParagraph (2) states that
an offer 1sAsu£f1c1ently definite if expressly or impliedly it

2/ Article h»(2) of ULF made this clear. It enabled a proposal for concluding -
a contract to be "interpreted by reference to and supplemented by the preliminary
negotiations, any practices which the parties have established between themselves,
usage and any applicable legal ruleg for contracts of sale". See also article 1k
of the draft Convention prepared by the Working Group which is discussed in Report
of the Secretary-General: analysis of unresolved matters in respect of the
formation and validity of contracts for the international sale of goods
(a/cN.9MG.2/WP.28).
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- 1indicates the kind of goods, and
- fixes or makes'provision for determining the quantity, and
- fixes or makes provision for determining the price.
The fact that the ﬁroposal for concluding a contract is sufficiently definite may

be esteblished from the surrownding circumsispces or from the preliminary
negotietions or usage. 3/

Quantity of the goods, paragravh (2)

T. Although, according to article 4 (2), the proposal for concluding a contract
will be sufficiently definite to constitute an offer if it fixes or makes
provision for the quantity of gooids, the means by which the quantity is to be
determined is left to the entire dimaretion of the parties. It is even possible
that the formula used by the partics mey permit the parties to determine the exact
quantity to be delivered under the contrzct only during the course of performance.

8.  For example, an offer to sell to the buyer "sll I have available" or an offer
to buy from the seller "all my requirements" during & certain period would be
sufficient to determine the guzntity of goods to be delivered. ©Such a formula
should be understood to mean the actusl amount available to the seller or the
actual amount required by the buyer in good faith.

9. It sppears that most, if not all, legal systems recognize the legal effect of
a contract by which one party agrees to purchase, for example, all of the ore
produced from a mine or to supply, for example, all of the supplies of petroleum
products which will be needed for resaile by the owner of a service station. In
some countries such contracts are considered to be contracts of sale. In other
countries such contracts are denominated as concession agreements or otherwise,
with the provisions in respect of the sale of the goods considered to be ancillary
provisions. In either case, the contract would be recognized as legally valid.

Price, paragraph (2)

10. Although the first sentence of article LI (2) provides that the proposal for
concluding a contract must fix or make provision for determining the price in order
for it to constitute an offer, the second sentence indicates that this is not
necessary "if the offer indicates the intention to conclude the contract even
without meking provision for the determination of the price”. In such a case, the
last portion of the second sentence repeats the language of article 37 of the draft
Convention on the International Sale of Goods which provides the formula for
determining the price.

11. It should be noted that the formula to be used if the second sentence of

3/ Ibid.
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article 4 (2) applies would determine the price on the basis of that prevailing at
the time of the conclusion of the contract, i.e. "at the moment ‘the indication of
assent is communicated to the offeror”. If at that moment there was no price
generally charged by the seller or generally prevailing for such goods sold under
comparsble circumstances, the second sentence of article 4 (2) could bave no effect
and no 1egally effectzve offér would have been made.

"Artlcle 5

(l) The offer becomes effective when it has been commnnicated tO the
offeree. It can be withdrawn if the w1thdrawal is communicated to the offeree
before or at the same time as the offer /even if it is 1rrevoc&bl§7-‘

(2) The offer can be revoked if the_revocation is communicated to the offeree
before he has dispatched his acteptance /, shipped the gOOdS or Pﬂld the price/

(3) Hovever, an offer cannot be ‘revoked: ‘-'E

(a) if the offer expressly or 1mpl1edly indicates that it is firm or
irrevocable; or

(b) if the offer states a fixed perlod of time for [Ebceptamc_jr
i "/1rrevocab1l1ti?, or _

(c)- if it was ressonable for the offeree to rely upon the offer being
" held open and the offeree has altered his. p031t10n to his detriment
in reliance on the offer."

" PRIOR UNIFORM LAW AND PROPOSED 'mexm TEXTS -

ULF, srticle 5.
COMMENTARY

1. Article 5 states the tlme at which an offer becomes effectlve and the
conditions under whlch it can be. revnked -

Time at which offer is effeetlvei_paragraph (l)

2. Article 5 (1) provides that an offer becomes effectlve when it has been
communicated to the offeree. Until this time the offeree may not accept the offer
and the offeror may withdraw it, even if it is irrevocable. Therefore, if the
offeree, having learned of the dispatch of the offer by some means which did not
constitute "communication" 4/ of the offer to him, purported to accept the offer,
the offeror could nevertheleas-W1thdraw 1t untll there was "eommunlcatlon

B2 ‘ ’,
= L

4/ The concept of communication is defined in article 12,
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Revocatlon of ah offer, paraﬂraph (2) SRR - RS

3. Art,cle 5 (2) states that offers arc in gen°ral revocable. However, the h
remajnder of article 5 (2) end article 5 (3) state several 81tuat10ns in Wthh e
offer is or becomes 1rrevocable.

L. The three situstions set forth in article 5 (2) which render a revocable offer
irrevocable should be read in conjunction with article 8 (1 bis) and (1 ter).

Article 8 {1 bis) states the general rule that an acceptance “becomes effective at

the moment it is communicated to the offeror. As epplied to the situation in which

the offeree does not dispatch an acceptance but instead commences performance by
shipping the goods or paying the price, article 8 (1 ter) provides that the - -
acceptance is effective et the moment notice of that acceptance is commnicated to-

_the offeror, = - . \ e .

5. Because the receipt theory of ecceptance set oit in article 8 can ‘cause the.
offeree to suffer loss if the offeror revokes the offer after the offerez has
dispatched his acceptence, shipped the goods or paid the price, article 5 (2)
states that once any one of those three acts has occurred the offer becomes
irrevocable. However, the contract is not concluded until the offbr ‘has been
accepted in accordance with article 8,

Irrevoéable'offers, paragraph (3)

6. Article 5 (3) sets forth three situations in which the irrevocebility of the-
offer is a result of the nature of the .offer. The first two would not seem to call.
for comment, i.e. that the offer cannot be revoked if it expressly or impliedly
indicates that it is firm or irrevocable or if it states & fixed time for
[irrevocability/. 5/

7. An alternative provision in articie 5 {3) (b) prOV1des that the offer cannot
be revoked if the offer states a fixed time for /scceptance/. - Therefore, if the '
offer states "you have until 1 June to accept this offer" or "if I have not
received your acceptance by 1 June, I will send the goods to someone else", the
offer is 1rrevocable until 1 June.

8. The thlrd 31tuat10n in whlch the offeror cannot revoke hls offer under
article 5 (3) is that it was reasonable for the offeree to rely upon the offer
being held open and the offeree has altered his position in reliance on the offer,
This would be of particular importance where the offeree would have to engage in
extensive investigation to determine whether he should accept the offer. Even if
. the offer does not 1ndlcate that it is 1rrevocable, it should be irrevocable for

‘ the period of time necessa;y for the offeree}to nake plslqete;mzngtlon.

5/ This statement is based, inter alia, on the second alternative text of:
article 5 (3) {b). : The first elternative text is commented on in-paragraph T.
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"Article 6

A contrect of sele is concluded at the moment that en acceptance of an foer
is effective in accordance with the provisions of this Convention." -

Ty

PRIOR UNTYORY ‘LW ‘AXD  PROPOSED UNCITRAL TENTS
None .
COMMENTARY

1. Artlcle 6 spe01f1cally states that which would otherwise have undoubtedly been
understood to be the rule, i.e. that the contract is concluded at the moment that
an acceptance of an offer is effective in accordance with the provisionms of this
Convention. It was thougit desirable to state this rule explicitly because of the
large number of rules in this Convent1on and CIsG Wthh depend on the time of the
c0nc1u31on of the contract.

2. On the other hand artlcle 6 does not state & rule for the place at which the
contract is concluded.. Such a provision is Lnnecessary since no other provisions
of this Convention or of the CISG depend upon the place at which the contract is
concluded. Furthermore, the consequences in regard to conflicts of law and
Judicial jJurisdiction which might arise from fixing the place at which the contract
is concluded are uncertain and might he unfortunate. Therefore, 1t was thought
best to leave this matter to the applicable natlona.l law.

- : L "Article

(1) a reply to an offer contaxniﬁg addltldns limitations or other
modifications is a reject1on of the offer and constltutes a counter-offer.

/Té) However, a reply to an offer vhich purports to be an acceptance but which
contains add;tlonal or different terms which do not materially alter the terms of
the offer constitutes an acceptance unless the offeror objects to the discrepancy
without delay. . If he does not so object; the terms of the contract are the terms
of the offer with the modifications contalned in the acceptance,

[I?) If a conflrmatmon of a prior contract of sale is sent within a reasonable
time after the_conclusion of the contract, any add1t10nal or different terms in the
confirmation [yhlch are not prlnted7'become part of the contract unless they
materially alter it, or notification of objection toc them is given without delay
after receipt of the confirmation. /Prlnted terms in the confirmation form become
part o; the contract if they are expressly or impliedly accepteﬂ by the other
par'cy 7"
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PRIOR UNIFOFM LAW AND PROPOSED UNCITRAL TEXTS

ULF, article 7.
COMMENTARY

General rule, parssraph (1)

ol

1. Article 7 (1) states that a purported acceptance which adds to, limits or
otherwise modifies the offer to which it is directed is & rejection of the offer
and constitutes =& counter-offer.

2. This provision reflects traditional theory that contractual obligations arise
out of expressions of mutual agreement. Accordingly, an acceptance must comply.
exectly with the offer. Should the purported acceptance not agree completely vith
“the offer, there is no acceptance but the making of a couate r-offer which requlres
acceptance by the other party for the formation of a contract.

3. Although the explanation for the rule in articie T (1) lies in a widely held
view of the nature of a contract, the rule also reflects the reality of the common
factual situstion in which the offeren is in general agreement with the terms of " 7
the offer but wishes to negotiate in regerd to certain aspects of it. There are, #
however, other cormon factual situations in which the traditional rule, as
expressed in. article T (1), does not give desirable results. Articles 7 (2) and
(3) create exceptlons to artlcle T (1) in regard to two of these 51tuat10ns._

Non-material'alteratibns,Aparagragh (2)

k. Article 7 (2) contains rules dealing with the situation where a reply to an
offer is expressed and intended as an acceptance but contains additional or .
different terms which however do not materially alter the terms of the offer. For
example, an offer stating that the offeror has 50 tractors available for sale at’a
certain price is accepted by a telegram which adds "ship immediately" ShlP
draft against bill of lading inspection allowed".

5. In most cases in which a reply purports to be an acceptance any additional or - .
different terms in the reply will not be material and, therefore, under .
article 7 (2) a contract will be concluded on the basis of the terms in the offer’
as modified by the terms in the acceptance. If the offeror objects to the terms
in the acceptance, further negotiations will be necessary before a contract is
concluded :

6. If the.reply’cohtains’a meterial alteration, the reply'would not constitute an,?:

acceptance but would constitute a counter-offer. If the original offeror responds ..°

/eee




to this reply by shipping the goods or pe;1ng the price, a contract msy eventually
be formed by virtue of article 8 (1 tﬂﬁ,. (¥4 In such & case the terms of the
contract would be those of the COL&t&f«O;;ér.

Confirmation of the conclusion of & contract, paregroph (3)

T. Typicelly, after the conclusion of an orsl cortract or after the conclusion of
a contract by telegrem or telex, one or both of the parties will send to the cther
& confirmation of the contract. The purpose of the confirmaticn is not cnly to
Produce a paper record of the transaction, but slso to inforin the other party of
the terms of the contract as those terms were understood by the party sending the
confirmation. In addition, it is common for invoices seunt by the seller to
contain general conditions of sale which were not discussed by the parties prior to
the conclusion of the contract. Article T (3) rcoogﬁlzes an obligation cn the pard
of the party rcceiving the confirmetion or the invcice to verify whether those

terms. are cousiztent w1th hlS understandlng of the comuract ard to obJect lf they
are not, 3

8. Article 7 (3) dlstlngulshes between the additional or different terms in the
confirmation or invoices which ere printed and those terms which are not printed.
The employees of both parties will seldom, if ever, read apd compare the rrinted
terms. All that is of importance to them are the terms which have been filled in.
If those terms are in accord with their understanding of the contract ss nzde
orally, by telepram or telex, or if those terms contain only such additions as

"ship immediately" or "ship draft against bill of lading inspecticn allowed™, ro
objection will usually be made even if the prlnted terms contaln important
additions or modlflcazlons. 4 ‘

9. As to the non-printed terms, article 7 (3) adopts the same solution as that in
article T (2), i.e. they become part of the contract unless they msterially alter
it, or notification of objection is glven wlthout delay after recelpt of the ‘
couflrmatlon or 1nv01ce. .

10. On the other hand the printed terms 1n the conflrmat1on form becoms pazt of
the contract only if they are expressly or imwpliedly accepted by the other party.
Such implied acceptance might be evidenced by showing a past practice of .
contracting on those terms or by showing actions in respect of this contract in a
mapner consistent with those terms, ‘In any ‘case, it would be the burden of the
party who had sent the confirmation form to show that the other party had in some
manner accepted the printed terms,

11. It should be noted that article 7 (3), unlike .article 7 (2), does not place in
question the existence of the contract, The contract would have been concluded by
the prior oral, telegraphic or telex acceptance. Article 7 {3) governs only the
question of the extent to which the additional or different terms in the
confirmation become part of the contract.

6/ Under article 5 (2) the offer, i.e. the counter-offer in this example,
becomes irrevocable upon the shipment of the goods or the payment of the price.
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L2rs

"Art Article 8

(1) A declaratlon [or other conduoET‘by the’ offeree 1ndccat1n8 &Ssent t° an
offer is an acceptance. . .

(1 vis) Acceptance of an offer becomes effective at the moment the
indication of assznt is commwnicated to the cfferor. It is not effective if the .
indication of assent is not comrunicated within_the time the offeror has fixed or
if no time is fixed, within a reascnable time / éue account being taken of the
C1rcumstances of the tianssction, including the repidity of the means of .
commucication emplcyed by the offerof7 In the cnze of an oral offer, the
acceptance must be immediate unless the circumstances show theat the offeree 1s to
have time for refleCUion.

: (1 ter) If en offer is irrevocable becaue e of shipment of the goods or .
paymernt of the price as referred to in pa.re.g’*s’ph (2} of article 5, the acceptance .
is effective at the moment notice of that a“cepuen ce 15 commanlsated to the

offeror. It is not effective unless the notice is given prompily after that act

end within the period laid down in paragraph (1 bis) of the present erticle,

(2) A perlod of time for acceptance fixed by an offercr in a telegram or a
letter begins to run from the hour of the day the telesram is hended in for
dispatch or fron the dete shown on the letter or, if no guch date is shown, from the
dete shown on the envelope. A perlod of time for acceptance fixed by an offe*or in
& telephone conversation, telex communication or other means of instantaneous
comrunication,. begins to run from the hour of the day that the offer is
communicated to the offeree.

(3) If the notice of acceptance cannot be delivered mt the address of the
offeror due to an official holiday or a non-business day falllng on the lacst day of
such perlod at the place of business of the offeror, the period is extended until
the first business day which fﬁllows._ Official holidays or non~business days

occurring during the running of the period of time are included in calculating the
period." .

PRIOR UNTFORM LAW AND PROPOSED UNCITRAL TEXTS
ULF articles 6 and 8.

UNCITRAL Arbitration Rules, article 2 (2).

COMMENTARY

1. Article 8 sets out the. conduct of thé offeree which constztutes an acceptance
and the mpment at which the. acceptance is effectlve.

‘; B | >“i:ﬁ£;;j;7. jc:~“ B a“” [eee
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Acts constituting an scceptance, peragraph (1)

2. Most acceptences are in the form of o d=claration by the offeree indicating
assent to en offer. However, article 8 (i) wuccmuisos that other conduct by the 8
offeree irdicating essent to the offer also may constitute an accoptance. Articles
(1 bis) end 8 (1 ter) indicate that cne particular form of other conduct which is
env1saged is the commurication to the offeree that the goods have been snlpPEd

or that payment has been made. : ' '

Time at'whiéh acceptence is effective, parszrerh (1 bis)

3. Some legal systems consider the acceptance of en cffer to be effectlvetonb
dispatch of the nctice of acceptance while other legol systems consider it to be
effective only on receipt by the offeror. fhis Convention sdopts the receipt
theory by virtue of the deflnltlon of "commumicated" in article 12.

4, Article 6 P“Ovldes that the contract is concluded at the moment that an-

accepltancse of sn offer 1s effectlve in ‘accordance with art1cle 8 {1 b1$) and
article 8 (1 ter) : :

5. The offeree’s indication of assent +to en offer can be communlca:eg ty a.thlrd
party, such as a bank through vwhom psyment has been maede; it need not be
communicated by the offeree himself.

6. Article 8 (1 bis) states the traditional rule that en acceptence 1: effective
only if it is communlcated 1.e., if it arrives, within the time fixed by the
offeror or, if no such tlme is fixed, within a reasonsble time. It SﬁOUId be
noted, however that article 9 provides that an acceptance which arrives late ;s,
or may be, considered to have been communicated in due time. However, the sender-
offeree still'bears the risk of non-arrivel of the acceptance.

Acceptance: of an offer made irrevoceble bv shipment of the goods or paymont
of the price, paragraph {1 ter)

T. Article 5 (2) provides, in part, that once the offeree ships the goods or
pays the price, the offer becomes irrevocable even though the offeree has not
sent a declaration of acceptance to the offeror. However, article 8 (1 bis)
provides the acceptance is not effective, and therefore, the contract is “not
concluded, until the offeror receives a notice of the acceptance.

8. The notice of the acceptance may consist of a declaration of.acceptance
pursuant to article 8 (1). However, it may also consist of a notice to the
offeror that the goods have been Shlpped or that the price has been paid, such
acts constituting "other conduct" as referred to in article 8 {1). Such a notl;e
may come directly from the offeree or it may come frog a third party, such as the
bank which has paid or received the payment of the price.

9. The second sentence of article 8 (1 ter) is intended to preclude the
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poseibility that an offeror weculd not know for an apprecisble period of time

that his offer, vwhich had been revoceble at the +ime made, was irrevocable becausze

of the ﬁhlpment of the goods or psyment of the price by the offeree. Therefore,:

vhere the offer becomes irrevocatle in thet menner, the acceptance is not .

- effective unless notice of the shipment or payuent is given promptly after that
fact. Notice given later than "promptly" weuld constitute a late acceptance wath

the consequences described in article 9. :

Commencement of period of time %o accevt, paragranh (2)

10. Article 8 (2) provides & mechanism for the calculation of the commencement
of the period of time during which an offer can be accepted.

11. 1If a period of time for acceptance is of a fixed length, such as 10. days,
it is important that the point of time at which the 10-day period commences be
clear. Therefore, srticle 8 (?) provides that a period of time for acceptance
fixed by an offeror in a telegram "begins to run from the hour of the d&y the
telegram is handed in for despatch". a

12. 1In the case of a letter the time runs "from the date shown on the letter”
unless no such date is thown, in which case it runs "from the date shown on the
envelope"”. This order of preference was chosen for two reasons: first, the
offeree mgy discard the envelope but he will have available the letter as the .
basis for calculating the end of the period during which the offer can de eccepted
and second, the offeror will have a copy of the letter with its date but will
generally have no record of the date on the envelope. Therefore, if the date

on the envelope controlled, the offeror could not know the termination date of
the perlod during which the offar could be accepted

"Article 9

(1) If the acceptance is late, the offeror may nevertheless consider it to .
have arrived in due time on condition that he promptly so informs the acceptor
orally or by dispetch of a notlce.

/Té) If however the acceptance 1s'eommun1cated late, it shall be considered
to have been commanicated in due time, if the letter or document which contains
the acceptance shows that it has been sent in such circumstances that if its
transmission had been normal it would have been communicated in due time; this
provision shall not however apply if the offeror has promptly informed the

acceptor orally or by despatch of a notlce that he con51ders his offer as hav1ng
lapsed./"
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PRIOR UNIFORM LAW AND PROPOSED UNCITRAL TEXTS

ULF, article 9.

COMMENTARY

1. Article 9 deals with acceptances that arrive after the erpiration of the time
for acceptance.

4

-

Power of offeror to consider acceptance as having arrived in due time, paragreph (1)

2. If the acceptance is late, the offer lapses ard no contract is concluded by
the arrival of thz acceptence, Hewever, article 9 (1) provides that the liate
acceptance becomes an eflfective acceptance if the coffevor prcaptly informs the
acceptor orzlly or by the dispatech of g notice that hz considers the acceptence to
have arrived in due time.

3. Article 9 (1) differs slightly from the theory found in many countries that a
late acceptance functions as a covnter-offer. Under this paraegreph, es uvnder the
theory of counter-offer, a czntramct is conciuded only if the original offeror
informs the original offeree of his intention to be bovnd by the late acceptance.
However, under this paragrsph it is the late acccptance which becomes the erfective
acceptence at the moment the originel offeror informs the original offeree of his .
intention either orally or by the dispatch of a notice wherees under the counter-
offer theory it is the notice by the original offernr of his inteation wnich bocoues
the acceptance and this acceptance is effective only upon its arrival.

. . h Y
Acceptances which are late because of a delay in transmission, parsgraph (2)

h, A different rule prevails if the letter or dcsument which contains th? 1§te
acceptance shows that it was sent in such circumstances that if its tronsmission
had been normal, it would have been communiceted in due time. .In such case the late
acceptance is considered to have arrived in due time, and the contract is concluded
as of the moment of the communication of the acceptance, uhléss the offeror promptly
notifies the offeree that he considers the offer as hav1ng lapsed-

5. Therefore, it the ietter or document Wthh contalns the late accepvance )

shows that it was sent in such circumstances that if its transm1551on had been

normal, it would have been communicated in due time, the offeror mist send a

notice to the offeree to prevent a contract from being concluded. If the letter

or document does not. show such proper disvatch and the offeror wishes the contract

to be concluded, he must send a notice to.the offeree that he considers the
acceptance to.have arrived in due time.
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"Article 10 '

An acecepience canmot be revoked except by a ravocation which is cdmmUFicafEd
to the offeror before or at the same time as the acceptance becomes effective.

PRICR UNIFORM LAW AND PROPOSZD UNCITRAL TEXTS
ULF, article 10. |
COMMENTARY

Article 10 provides that an acceptance carnot be revoked after i? has
become efrfeative. This provision is & consequence of the rule in article 6

thet & contrast of sale is concluded at the moment the acceptance becomes
effective. 7/ o

"Article 11 o

The formation of the contract is not affected by the death of one of the
parties or by his becoming physically or mentally incapable of contracting b?fore
the ecceptance becomes effective unless the éontrary results from the intention of
the parties, usage or the nature of the transacticn.”

PRIOR UNIFORM LAV AND PROPOSED UNCITRAL TEXTS

ULF, article 11.

COMMENTARY

1. Article 11 provides that the normal rule to be applied is that an offer can
be acceptad and a'cohtrECtgcan be concluded even though the offeror or the offeree
has died or has become physically or mentally incapable of contracting bgfore the -
acceptance became effective. In such 2 case the contract is conclu?ad with the
legal representative cor successor of the person who died or became incapable of
contracting. This rule reverses the rule in some legal systems that an offer can
be accepted only if both the offeror snd offeree are personally able to conclude
the contract at the moment the acceptance would become effective.

2. It would appear that article 11 does not affect the rule that th? offeror mus#
have been capable of contracting at the time the offer was made. It is l?ss
clear whether the offeree must have been capable of contracting at that time.

T/ Articles 8 (1 bis) and 8 (1 ter) state when an acceptance becomes effective.
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3. The last clause of article 11 makes it cleer that the offer cannct be
accepted if the parties intended that the contrsct could be concluded only betwegn
thenselves and not between one of them and a legal representative or successor 91
the other or if this would result from usage or from the nature of the transsaction.

4, Article 11 does not relate to sll the events which might occur between the .
weking of an offer and iis acceptunce which would prevent the acceptance from being
effective. In particular, it gives no rule for the eventuality that one or the
other of the two parties would become bankrupt or that, if it was a legel person,
it would cease to exist. The rules on bankruptcy are so complex and differ so
widely between legal systzms that it was thought act to be desirgble at this t;me
to attempt a unification of the law in respect of this one issue. Simila;ly,.the
terminetion of existence of a legal person for ressons other than bankruptcy 13
often associated with a reorgsnizstion of the corporate structure of tha? partyo
The sxtent to which a sucecessor corporation should ve bound by offers made by %ts
prececessor or the exteat o which it should be gble to eccept offers made %o its
predecessor was e matter thought to be better handled by direct negotiation between
the two parties and, failing sgrecment, by the applicable national law.

Far the purposes of this Convention an offer, declarstion of accePtagce or any
other indication of intention is 'communicated' to the addressee when 1t.1§ made
orally or delivered by any other means to him, his place of business, mailing
tdGress or hebitual residence.”

PRIOR UNIFORM LAV AND PROPOSED UNCITRAL TEXTS

ULF, article 12.
COVMENTARY

- » . " .
1. Article 12 provides that any indicstion of intention is "communicated” when 1t
is delivered, not when it is dispatclied. Until the delivery has occurred, the
indication of intention has no legal effect.

2. One consequence of this rule is that an irrevocable offer or an acceptance
moy be withdrawn until it is delivered., Furthermore, an offeree who learns of .
an offer from a third person prior to its delivery may not accept the offer until
it has been delivered.

- 1
3. An offer, an acceptance or other indication of intention is "comﬂuglcated'
to the addressees when, among other possibilities, it is deliivered Yo @18 place of
business, mailing address or habitual residence”. In such a case }t will have
legal effect even though some time may pass before the addressee, if the gddr§ssee
is en individuel, or the person responsible, if the addressee is an organization,
knows of it. :
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'"Artlcle : 13

- Usage means any ‘practice or method of dealing’ of which the parties knew or
had reascn to know and which in internstionsi trads is widely known to and

regularly observed by part1es to contracts of the type involved in the PﬁrthUIar‘
trade concerned.

PRIOR UNIFORM LAW AND PROPOSED UNCITRAL TEXTS
ULF, article 13.

Draft CISG, article T.
COMMENTARY

"1,  Article 13 is mndeled on article T of the draft CISG., However, it differs
from the draft CISG in several rezpects.

2. Artche T of the draft CISG is a substentive provision which states that
any "usage of which the pa“tles knew or ought to have kncwn &/ and which in

_¢";ernat:9n;l trade is widely known to, and regularly cbserved by, parties

to conbracts of the typs involved in the particular trade concnrned" is made
apnlluable to the contract. In this Convention, however, a "ussge' is mede
eppliceble to the tremssetion by virtue of articles 2 (2), 11 and 1b (4)., The

function of articie 13 is to define what constitutes a "usage within the context
of this Convention.

8/ The Commission at its tenth session replaced the words “had resson to
know" by the words "cught to have krown".




