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INTRODUCTIONR

1. At its eighth session the Working Group on the Internationsl Sale of Goods
recuested the Secretariat to prepare a commentary on the text of the draft
Convention on the Formation of Contracts for the Internationel Sale of Goods as
approved by the Working Group at that session. 1/ A draft commentary on the first ¢
13 articles appears in document A/CN.9/WG. 2/WP.27. A draft commentany on artlcle 1k
is set out in part I of this report.

2. The Wbrklng Group also requested the Secretariat to analyse the UNIDROIT text

of a draft law for the unification of certain rules relating to validity of

contracts of international sale of goods "and to suggest, with dreft texts as

necessary, what matters covered by that text es well as what other matters of

val:.dlty of contract should be included in the draft Convention". 2/ This ana.lysm .
is contained in part II of this report.

3. In addition, during the course of the session it was suggested that the
Secretariat might consider whether there were any additional subj)ects which might
profitably be added to the present draft Convention on the Formation of Contracts
for the International Sale of Goods. Some suggestions along these lines are
contained in part III of this report. Suggestions on these matters which were
commmnicated to the Secretariat by the German Democratic Republic are contained in
the anpbex to document A/CN.9/WG.2/WP.30.

L. The Working Group also requested the Secretariat to suggest a reorganization
of the provisions in a more logicel order and to prepare titles for the individual
articles. 3/ This suggested reorganization is contained in pert IV of the report.

1/ Report of the Working Group on the International Sale of Goods on the work
of its eighth session, A/CN.9/128, para. 1Th.

2/ Ibia.
3/ Ibid.
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I. DRAFT COMMENTARY ON ARTICLE 14 OF THE DRAFT CONVENTION ON
THE FORMATION OF CONTRACTS FOR TEE INTERNATIONAL SALE OF
GOODS AS APPROVED OR DFFERRED FOR FURTHER CONSIDERATION
EY THE WORKING GROUP ON THE INTERNATIONAL SALE OF GOODS AT
ITS FIGHTH SESSION

"Article 1k

(1) [ﬁbmmunivations, statements and declarations by and acts of/ the parties
are to be interpreted according to their actual common intent where such an intent
can te estabtlished,

(2) If the actual common intent of the parties cannot_be established,
/communications, statements and declarations by and acts of/ the parties are to be
interpreted eccording to the intent of one of the parties, “where such an intent can
be established and the other party knew or ought to have known what that intent was.

(3) If neither of the preceding peragraphs is applicable, /Ebmmunicationsa
statements and declarations by and acts of the parties/ are to be interpreted

according to the intent that reascnable perscns would have had in the same
circurstances.

(4) The intent of the parties or the intent a reasonable person would have had
in the same c1rcumstances or the duration of any time-limit or the application of
article 11 /may/ /fis_to/ be determined in the light of the circumstances of the
case including the Zprel1m1narxj negotiations, any practices which the parties have
established between themselves, any conduct of the parties subsequent to the
conclusion of the contract, usages /of which the parties knew or had reason to know
and which in international trade are widely known to, and regularly observed by
parties to contracts of the type involved in the particular trade concerned/./"

PRIOR UNIFORM LAW

Uniform Law on the Formation of Contracts for the International Sale of Goods
(ULF), articles 4(2), 5(3).

UNIDROIT Draft of a Law for the Unification of Certain Rules relating to

Validity of Contracts of International Sale of Goods (draft Law on Validity),
articles 3, 4 and 5.

COMMENTARY

5. At its eighth session the Working Group on the International Sale of Goods
decided to delete the two provisions on interpretation found in ULF and requested
the Secretariat to prepare a draft text on interpretation based on articles U(2)
and 5(3) of ULF and articles 3, 4 and 5 of the draft Lew on Validity. h/

4/ A/CN.9/128, para. 155.
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6. The Working Group, after considerirng a draft proposed by the Secretariat,
agreed tha% a provision on interpretation was iImportant and should be included in
the draft text. However, in view of the lack of time to discuss fully all the
important issues raised by this text, and because other important matters of
interpretation had not been included in it, the Working Group decided to place the
provisicn in square brackets and requested the Secretariat to prepare a commentary
on this article that included prectical examples. 5/

T. This cormentary on article 14 has been written in response to that request.
Because of the tentulive nature of the current text of srticie 14 this commentary
is/ not limited to the issues raised by that text. :

8. In this discussion two general questions are raised:
- whether the text should be limited to the interpretation of the statements
and acts of the parties in order to determine whether a contract has been

concluded or whether the text should also apply to interpretation of the
contract,

~ what rules of irterpretstion should be included in the text.

These two questions are interrelated. However, some preliminary remarks in respect
of the scope of spplication of the rules of interpretation should first be made.

Scope of application

9. The text of article 1k standing by itself would seem to provide that the rules.
of interpretetion contained therein apply to the various communications, statements,
and declarations by and acts of the parties for the purpose of. determining the
content of the contract once concluded as well as for the purpose of determining
whether those cormunications, st"tements, declarations and acts were sufficient to
censtitute a contract. However, article 1 of the_present draft Convention in both
its elternatives provides that "This Convention /including article 1h/ applies to
the formation of contracts ...". Therefore, unless an exception was “made to the
genersl rules on the scope of spplication of this draft Convention, it would eppear

that article 14 would by necessity be limited to the determination of whether a
contract was concluded.

10. This restricted function of article 14 as currently drafted is consistent with
the functions of articles 4(2) and 5(3) of ULF, which gave rules of interpretation
for determining whether a particular communication constituted an offer and whether
or not the offer was irrevocable. Article 1k is, however, more restricted im its
functions than were articles 3, 4 and 5 of the draft Law on Validity.

11. Articles 3, b and 5 of the draft Law on Valldlty were intended "to deseribe ...
the steps (and thereby to exclude others) that must be taken in order to ascertaln

5/ Ibid., paras. 156, 158.
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the -existence of a contract and its precise content". 6/ If the application of the
rules of interpretation in articles 3 and 4 showed that no agreement between ?he ]
perties could be estsblished, "there is no contract™. 7/ However, if by application
of thcse rules of interpretation a contract was found to exist, the seame rules of
1nterpret ion were to be applied to determine its content.

12, Some of the difficulties in restricting the application of article 1b as it.is
currently'drafted to the question as to whether a contract. has been concluded_grlse
out of the .fact that its substantive rules of interpretation are taken,direc?ly‘
from articles 3 and 4 of the draft Law on Validity. The Working Group may wish,
therefore, to consider whether it should either replace article 14 with provisions
similar to articles 4(2) and 5(3) of ULF which would be limited to- certain narrow
questions relating to the formation of the contract or expand the scope of
application of the rules on interpretation so that they would apply to the
interpretation of the contract.

Content'of'the‘fules in article 1k

13. The rules of 1nternretat10n currently in article 1k give primacy to the _
subjective actual common intent of the parties. If such an sctual common intent
cannot be determined,: the subjective intent of one of the parties is to be followed
if the other party knew or cught to have known what that intent was. Upon the
failure of either of these two tests to produce a result, an objectlve standard of

interpretation is to be applied, "the intent that reasonable persons would have hed
in the same c1rcumstances".

14, A fourth p0351b1e rule, one which is not found in article 1k, would be that the
words and actions of the parties are to be interpreted as would a reasoneble third
person not in the same situation as the parties. Such a test is sometimes referred
to as the "plain meening rule". The principal difference between such a rule and
the rule 1n article 14(3) is that the reasonsble persons in 14(3) are to be treated
as being "in the same circumstances" as the parties. In the context of a commercial
sale, it would appear that the "reasonable persons" would be merchants who dealt in
the trade concerned rather than intelligent non-merchants. Furthermore, according
to erticle 14(4), they are reasonsble persons who are aware of all the negotiations
of this transaction, any practices these partles have established between
themselves, any conduct of these parties subsequent to the conelusion of the
contract and usages relevant in the trade.

15. Therefore, if it was an industry practice that & provision in the contract that
the goods were to be "50 per cent pure" was met by goods that were 49.5 per cent

6/ Explanatory report of the Max-Planck Instltut fiir Auslandisches und
Internationales Privetrecht (hereafter referred to as the Max-Planck report) .
(UNIDROIT document: ETUDE XVI/B, Doc. 22 {English and French: only), p. 23). All

page references given in the foot-notes pertain to the Engllsh language ver51on of
the report.

1/ Article 5.
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pure, this irdustry practice would be used in the interpretation of the contract

under article 1h(4), as being indicative of the intent ihat reasonable persons in

the same circumstances as the part¢es would have had _However, this industry.

p*ec*:cc would nct be used under the "plain meaning' rule because it would not

accord vith tke understanding that intelligent individuels who were not engaged in R
this perticular trade would glve to these words.

16 It voﬁld also seem to be the case that as a result of the rule in article 14(3) .
the substance of article 9(3) of the Uniform Law on the International Sale of Goods

(ULIS) would b= 1n troduced into this Convention as a supplementary rule of

interpretation. Avticle 9(3) of ULIS reads: »

"3, Where eXﬂreSSIQQS, provisions or forms of contract commonly used in
commercial praciice are employed, they shall be interpreted accordlng to the
meaning usually given to them in the trede concerned.”

17. Where the contract is commercial, reasoneble persons in the same circumstances
as the parties, i.e. in the trade conecerned, would have the intent to use the
meaning usually given in that trade to an expression, provision or form of contract
commonly used in thzt trade., hcwhver, in contrast to article 9(3) of ULIS,

article 14(3) is clearly subordins ste to rules of interpretation which put the
primary emphaS1s on the subjectlve intent of the partles. 8/ :

18. To a certein degree the fact that the reasonable person" rule of - artlcle 1&(3)
is phrased in terms of reasonable persons in the same situetion as the parties, makes
the order in which the three rules are to be applied of minor importance. What is
important is that the "plain meanlng" rule.is not to be applied. This point is well
illustrated by the exanple used in the Max~Planck report accompanylng the draft Law
of Valldlty ; . :

"[jhe seller may agree mth the huyer to indicete a purchasa price of ‘
50,000 in his invoice in order to reduce the brgker's fees, although they are
agreed. that the true price is to be 100 000. The true contract of the parties
{which may or may not be void for other reasons) is for 100,000, while the

feigned contract is for 50,000, The latter contract is void, accordlng to the
common intent of the parties. In these cases of tsimulated contracts' the

common intent of the parties is to prevall." 9/ .

8/ Article 9(3) was deleted from the revision of ULIS by the Worklng Group at
its sixth session {A/CN.9/100, para. 38, UNCITRAL Yearbook, vol., VI: 1975, part two,
I.1). A proposal to reintroduce that provision, or one similar in content, was
reJected by a narrow margin at the tenth session of the Commission (Report of the
United Nations Comm1351ow on Internatlonal Trade Law on the work of its tenth
session, Official Records of the Genersl Assembly, Thlrty—second Se5810n,

Supplement No. 17 (A/32/17), para. 86). R

Ef Max-Planck report, p. 23.

S PO




A/CN.9/¥WG. 2/WP 28
Ingzlish
Page T

19. = As stated in the Mex-Planck report, the actual cowwon intent of the parties,
which is made the governing intent by articiz 1%(1) (article 3{1) of the draft law
on Validity), was that there should be a contrect and that the contract should be
for 100,000. The same result is achieved under article 1%{3) because reasonable
persons in the seme situstion as the par*les would have intended the contrect to be
for 100,000, In fact, it is difficult to izagine a situaticn in which ressonsble
persons in the seme situation as the parties with full kuowledge of the transaction
would have had an intent different from the actual common intent of the partlea, if
such an intent existed. On the other hand, spplication of the "plain meaning” rule
would lead to the, con»1151on that a contract ex1s+ed end that that contract was for
'50 000.

20. Normally, the function of rules of interpretetion such as those in article 1k
is to determine the meanlng of a contract. There are, however, several situations
in which their function is to aid in the determination as to whether a contract
exists. The most obvious case is that in which the purported words of ccntract,
such as an exchange of telegrams in vhich the first one reads "Will send 100" snd
the reply says simply "Agreed”, do nobt by themselves state a contract. Usually such
a eryptic exchange of meszages can be given a clear mesning from the prior
negotiations or prior conduct of the parties and would be held to be & contract to
sell specific goods at a specitic prlce. If the application of the rules in
article 14 does not give adequate meaning to the exchange of telegrems, no contract
would exist.

21. A second example in which the rules of interpretation must be used to determine
whether a contract exists arises when the words used by the parties appear to -
express agreement but there is a latent ambiguity in the words vhich were used.

This situation is 1llustrated by the famous Englzsh case of Raffles V.

Wichelbaus. 1.0/

22. In that case the parties agreed upon the sale of cotton to arrive "ex Peerless”
from Bombay without either party realizing that there were two ships nemed
"Peerless" leav1ng»Bombay several months epart. The buyer had irn mind the ship that
sailed in October, and the seller had in mind the ship that salled in December.

23. Accordingly, there was no menner by which the contract could be 1nterpreted to
arrive at the intent of the parties. They had no common intent. Neither party knew
or hed any reason to know of the other party's intent, A reasonable peérson in the

. same circumstances would have fared no better than the parties apd there was no
plain meaning of the words to help determine which of the two ships was intended.

In this situation the only question left was whether the identity of the ships on
which the. cotton was to be shipped was an essential point on which they had to agree
in order to conclude a contract, a questlon answered 1n the affirmative by the court

24, A thlrd s:tu&tlon in which the rules of interpretation mlght be applied to
detenmlne whether a contract existed would be where the partles exchanged words

10/ (186L4) 2 H and C 906.
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which vere, standing by themselves, sufficient to constitute & contract although the
parties ¢id not as yet intend to conclude a cortract. For example, the parties
might agree that 100 units would be sold by the seller to.the buyer at 20 per unit.
Such an agreement would be sufficient to constitute a coatract. However, if it .
- could be shown from prior conduct that the parties rever considered a contract to o
have been concluded until they subsequertly acreed on the time and place of
delivery, the appllcatzon of the rules of interpretation in srticle 1h would lead
to the conclusion that there was as yet no cortract. ‘

'-25- A dlfferent result would appear to follow from a sdrlct aPPllcatlon of the

"plain meaning” rmils of interpretesicn sines the words used would be sufficient to
constitute a contract. Unless some exception to the rul wac edopted, it would not ‘
be possible to show, under article U{1l) of the éraft Conmrecticn, that the purported
offer does not indicate "the intention of the offeror to be bound in case of
acceptance .

Exawp)eq illuvet>ating the apnlicaticn of the rule of interpretation

26, At its eighth session the Working Group requested the Secretariat to prepare
practical examples that would illustrste the practical effect of the rules of
interpretation in article 1b. The following examples have been prepared in
-accordance with thet request. -

27. Exsmple 1. A seller from the United States agreed to sell to a buyer from
‘Egypt 1,000 "tons" of ore. This was the first contract between the two parties.
The seller meant a ton as understood in the United States, i.e. 2,000 1bs. (or
90T.2 kilograms). The buyer meant a ton as understeood in Egypt, i.e. 1,000 :
kilograms (or 2,204.6 1bs.).: Neither party knew nor had any reason to know the
other party's intention. :

"28. In this case neither article 14(1) nor article 14(2) can be applied since .
there was no actual common intent and neither party knew nor ought to have known of
the other party's intention. 'Therefore, it is necessary to determine what intent

"reasonable persons would have had in the same circumstances” in- the light of the
circumstances of the case.

29. In making this determination the most significant matters could be expected to
be the practices in the trade and the price. These factors may also be relevant in
applylng the test in article 14(2), i.e. one of the partles "knew or . ought to have
known" what the other party 1ntended

30. It is unlikely that a tribunal would rule that it could not determine'whether
reasonable persons in the circumstances would have intended e ton of 2,000 lbs. or
a ton of 3,000 kilograms. However, even if it so ruled, it would have to conclude
that there was no contract since the quantity of goods to be delivered is an .
essential part of the contract and there are no rules in CISG to determine the
quantity if the parties have not reached agreement on the point (unless the case
came within article 4(2) of the present text). :

lese
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MY
31, Example 2. The same facts as in example 1 except that it was an industry -
practice to sell the ore by units of metric tons. However, the seller was new to
the trade ard did not know of this industry practice.

32. In such e ca,e, aven though this ‘seller -conld show that he did not know of the
industry practice to sell ore By units of metric tons, -he ought fu have kuown of
that practice. Since the buyer intended a metric ton and the seller ought to have
known that the buye* intended a metric tom,:the application- of the rule in

artizle 14(2) results in & contract for 1,000 metric tomns of .ore.

33. Altern&t1vn1y, a tribunal might apply article: 14(3).. Thus, reascnable persons
in the same cireimstances would have intended s "ton" to mean a metrlc ton. Use of
the "plein meanina" rule wewld lead to difficulties, sinee the word "ton" has more
thon one meanirg (and particularly in an international coutext), unless the plain
reaning wes to bz determined according to the specific meaning used in the trade.

34, Exswple 3. The facts are the same as in example 1 except that, while the
geller meant a *on of 2,000 1bs., he knew that it was the industry practice to sell
in units of metric tons. The buyer, cn the other hand, did not know of the
industry practice of selling in units of metric tons but, coming from a country
whiczh used the metric cystem, he assumed that the word ton mesant a metric ton.

35. There was no actual common intent of the parties in this case. However, the
buysr intended that the contract be for 1,000 metric tons. The seller ought to
have krown that the buyer intznded the contract to be for 1,000 metric tons but the
reason he ought to bave known this wes not the reason the buyer hed such an
intenticn, Nevertheless, a tribunal would probably hold on the basis of

article 14(2) that there wes a contract and that it was for 1,000 metric tons.

36. As in example 2, the tribunal might apply article 1k(3), to the effect that
reasopable persons in the sawe circumstances would have intended a "ton" to mean
a metric ton.

37. Example 4. The buyer's printed purchase order form contsined a clause
providing for arbitraticn of any dispute arising out of the contract. The seller's
printed confiimation form contained a clause providing that the commercial court
where the seller had his place of business had exclusive Jurisdiction over any
dispute arising out of the contract. Neither party objected to the provision in
the other party's form.

38. This case will not be settled according to the rules of interpretation in
article 1% but by appllcatlon of the prov1szons of article T of the drsaft
Convention. If it is determined that the provision in the seller's confirmation
form cenferring Jurisdiction of any dispute arising out of the contract on the
commercial court at his place of business is a material alteration of the terms of
the offer, no contract would arise out of the exchange of purchase order and
confirmation form. If it is determined not to be a material alteration, a contract
is concluded which includes the term in the seller's form.
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39. Example 5. There was an sgrecment for the sale of gcods "FOB". ' As & :
consequence of this trede term the risk of loss would normally pass when the goods
were handed over to the ocean carrier. 11/ However, the negotiations between the
parties show that the price was adjusted to compensate for the fact that the
seller's blenket insurance policy wes to cover the goods during shipment.

Lo.. Notw1thstand1ng the normal megning of an FOB term, it may be found that the

actual common intent of the parties was that the seller should bear the rﬂsk,durlng
transit.

il/ Draft Convention on the Internationsl Sale of Goods, article 65(1), Report
- of the United Netions Commission on International Trade Law on the work of its

" tenth’ ‘'session, Official Records of the General Assemb;yliThlrty-Second Session, .
Supplement No. 17 (A/32/17), para. 35. According to Incoterms, in an FGB contract
the risk passes when the goods pass the ship’s rail.
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IT. VALIDITY OF CONTRACTS

41. In the report of the Secretary-General prepsred for the eighth session of the
Working Group it was "suggested that the draft Convention to be prepered not include
any rrovisions in respect of validity of contracts based on the /d?aff Law on
Validity/™. 12/ This conclusion was reached after en enalysis of the practicel need
for a text on the validity of contracts of international sale of gocds and of the
text of the draft Law on Validity itself, ‘

b2, At its eighth session the Werkirg Group decided to prepare a new provision on
interpretation based upcn articles 3, b aud 5 of the draft Law on Validity as well
as on articles 4(2) and 5(3) of ULF. As to the rest of the draft Law on Validity,
the Working Group requested the Secretariat to analyse the remainder of the text in
the light of the discussions which had tcken place and to suggest, with draft texts
as necessary, what matters covered by thet text as well as whet other matters of
validity of contracts should be included in the draft Convention. 13/

k3. In addition, the Working Group invited any representsatives or observers to
submit their views to the Secretariat cn the metter. 14/ Observations were
submitted by the representative of the United Kingdom lR/ end & suggestion in
respent of the validity of contracts was received from the German Democratic
Republic. 1€/

Anslysis of the draft Law on Velidity

4L. The Secretariat has reviewed the text of the draft Law on Validity in the
light of the discussions at the eighth session of the Working Group and of the:
observations of the Geymen Democratic Re public and of the revresentative of the
United Kingdem. On the basis of this review the Secretariat would suggest that of
the articles of the draft Law, other than those concerned with interpretation, the
Working Group ccnsider for inclusion in the draft Convention only articles 9 and 16.

45, Of the articles not recommended for 1nc1u51on, the most important is article 6
which states the main policy choices of UNIDROIT in respect of tne law of mistake,
In the report of the Secretsry-General issued in prepsration for the eighth session
of the Working Croup it was stated that it was doubtful if the text would lead to a
uniform body of interpretation. 17/ It is believed that that conclusion was

12/ A/CN.9/128, annex II, para. 27.

13/ A/CK.9/128, para. 1Tk.

14/ Ibid. '

15/ Reproduced in document A/CN.9/WG.2/WP.29, annex.

16/ Reproduced in document A/CN.9/WG.2/WP.30, annex, para. 3.
17/ A/CN.9/128, annex II, commentary on article 6.
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accurate. . Furthermore, it does not seem that the problems lie in any particular

deficiencies in the text as prepared by UNIDROIT which could be rectified by a new
and different text. 18/

L6, A decision not to include article 6 of the draft Law in the draft Convention
impiies that articles 7, 8, 10 and 15, all of which depend on the existence of a
definition of mistake in article 6, will not be included. It is suggested that
article 11 is not suitable for the reasons given in the previous report of the
Secretary-General 19/ and in the observations of the representative of the United
Kingdom. 20/ Articles 12, 13 and 1k desl with the mechanics of the avoidance of
the contrsct uvander artzcles 6, 10 or 11 and are not necessary 1f those articles ‘
have not been included in the draft Convention.

k7. However, even though articles 9 and 16 assume the existence of the provis%ons
on mistake, they do not depend cn the existence of those articles and the Working
Group. may wlsh to consider their inclusion in the draft Ccnvention. In each case
the article specifies which of several possible remedies may be available to a
party who has not received that which he expected in the transaction.

Limitetion on rights to avoidance for mistake

48. Article 9 of the draft Law on Validity prQV1des

"The buyer shell not be entitled to avoid the comtract on the ground of
misteke if the circumstances on which he relies afford him a remedy based on
the non-conformity of the goods with the contract or on the existence of
rights of third parties in the goods.”

49, If the goods which are the subject-matter of the contract do not conform to
the contract and this non-conformity existed at the time of the conclusion of the
contract, it would be possible to hold that the seller has breached the contract
in respect of the conformity of the goods. Accordingly, the buyer would have the
rights under the substantive law of sale of goods which follow upon such a breach.
It would slso be possible to hold that the buyer was mlstaken as to the quality of

the goods at the time of contracting and that his rlghts were those which follow
upon such a mistake.

50. Article 9 provides that where the substantive law of sales affords the buyer
a remedy based on the non-conformity of the goods with the contract or on the
existence of rights of third psrties in the goods, the buyer may not avoid the
contract on the ground of mistake.

18/ See also the detailed observations of the representatlve of the United
Kingdem (A/CN.9/WG.2/WP.29, ennex, paras. 3-13).

19/ A/CN.9/128, annex II, commentary on article 1I.
20/ A/CN.9/WG.2/WP.30, annex, para. 15.
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51. This provision was originally seen as supplementing articles 34 and 53 of ULIS,
which limited the buyer to the rights provided by ULIS and excluded all other
remedies where there was a lack of conformity of the goods or where the goods were
subject to a right or claim of a third person. 21/ Even though these provisions
have been deleted from the draft Convention on the International Sale of Goods, the
Working Group mey wish to conclude that it would be appropriate in & draft
Conventicn on the formation and validity of contracts of international sale of goods
to include a provision similer to article 9, whether or not the draft Convention

includes substantive provisicns on tke law of mistake.

22. The current text of article 9 would seen to say that the right to avoid the

. contract on the ground of mistake is precluded only if there is in fact a remedy
availoble to the buyer. However, the Max-Flsnck report which accompanies the text
of the draft lew states that "Article 9 is meant to cover also those cases in which
‘the buyer might have relied on a remedy under ULIS if, in the circumstances, those
remedies had not been barred (for example, because the lack of conformity is
immaterial or the buyer h=s not given prcmpt notice, o) 22/

53. In order to achieve the result suggested by the Max-Planck report, a result
vhich would seem to be appropriate, 23/ it may be sufficient to delete the words

if the circumstances on which he relies afford him & remedy". This would leave to
the substantive law of sales all cases in which the buyer alleged that the seller
had breached the contract because the goods did not conform to the contract or that
third parties had rights in the goods. If the Working Group were to adopt this
approach, the text would read as follows:

"The buyer may not avoid the contract on the ground of misteke based on
the non-conformity of the goods with the contract or on the existence of
rights of third parties in the goods."

5h. Article 16 of the draft Law on Validity pro#ides:

"1. The fact that the performance of the assumed obligation was ‘
impossible at the time of the conclusion of the contract shall no§ affect the
validity of the contract, nor shall it permit its avoidance for mistake.

2. The same rule shall apply in the case of a sale of goods that do not
belong to the seller.” ' s

55. Article 16 is similar to article 9 in that it specifies that in two particular
cases the party who alleges that the other party failed to perform the contract must
rely on the substantive law of sales rather than avoid the contract for mistake.
These two situations are:

21/ Max-Planck report, p. 37.
22/ Pp. 37 and 39.

23/ This view is also expressed in the observations of the representative of
the United XKingdam (A/CN.Q/WG.2/WP.20, ennex, para. 16, foot-note a).
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= the perfcrmance of the assumed obligation was impossible’ at the time of the
conclusion of the contract, and

- the goods sold did not belong to the seller.

56. The Max-Planci repert points out that, "following Judicial practice and
advanced modern doctrines" ' *

"/t /here apvsars to be no reason to mske the validity of the contract depend
wzon the accidéntisl fact that the cbject sold has perished before or after
the cdﬁ_luqlon of the contract. The impossibility of delivery of the perished
gocds should leave the door open, to determine the rights and obligations of
the parties according to the flexible rules on non-performance." 24/

5T. In the critical analysis of the draft Law prepared by the Secretary-Generasl 25/ @
it was suggested that the d11’;~ulty with article 16 was that it assumed that the
doctrines of nen-perfermance in the eapplicable substantive law of sales ‘would apply
to an impossibility of performance existing at the tlme of the conclusion of the
contract. However, it was noted that according to the ‘Mex-Flanck: report "most legal
systems declare a contract of sale to be void if the specific object sold had
already perished at the time of the conclusion of the contract”. Similarly, it was
noted that erticle 50 of the draft CISG as the text then existed proceeded on the
basis that the 1mped1ment to verformance which exempts the non-performing party
from liability in dsmages for his non~performance must have occurred after the
conclusion of the contract.

58. The Working Group may wish to consider whether this conclusion remains valid.
During the tenth session of the Commissicn article 50 of CISG (now article 51) was
changed in a manner which no longer supports the prior conclusion that that text

would not apply to an impossibility of performance which occurred prior to the
conclusion of the contract. 26/ Furthermore, the Working Group might conclude that

& legel system which adopted this Convention, including a provision such as that in
article 16, would adapt to its reguirements by providing that the law in respect of
impossibil ity of performence applied to those events which oceurred prior to the '
conclusion of the contract as well as to those events which occurred after the
conclusion of the contract.

2/ p, 4o,
25/ A/CN.9/128, annex II, commentary on srticle 16.

26/ The text was changed in relevant part from "if he proves that it was due to
an impediment which occurred without fault on his part" to "if he proves that the
failure was due to an impediment beyond his control”. Under the original wording
the provision was open to the interpretation that the impediment must have occurred
after the conclusicn of the contract since the Convention generally concerned

itself with the relationship of the buyer and seller aftér the comtract of sale was
concluded. The revised text removes this interpretation by concentrating on the
failure to perform.

[ene
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59. The Max-Planck report explalns the purpose of paragraph 2 of article 16 as
follovs: :

"Paregraph 2 excludes the rule of certain countries that deem a
contract of sale void if the seller did not own the sold object. While
art. 9 of the draft excludes avoidance of the contract, in such a case,

1 © on the ground of misteke, a special provision is necessary to save the
contract from nullity per se. The rights and duties of the parties are

‘to be determined by the rules of the applicable law relating to a valld
contract of sale, especially those on performance and non—performance. 27/

Other proposals in respect of validity

60. During the eighth session of the Working Group the representative of Hungary
‘ submitted the following proposa.l, 28/ the consideration of which was deferred by the
varkzng Group to its ninth session: 4

"I
In the course of the formation of the contract the parties must observe
the prlnclples of fair dealing and act in good faith. /Conduct v1olat1ns these
prlnclples is dev01d of any legal protectlogf. : : :
IT

" The exc1u31on of liability for damege caused intentionally or with gross
negligence is void." -

61. The German Democratic Republic has suggested that the follow1n8 peragraph be
added to the proposal of the representative of Hungary: :

, ~ "In case a party violates the duties of care customary in the preparation
and formation of a contract of sale, the other party may claim compensation for
' - the costs borne by it." 29/ :

v§§j-A/CN.Q]WG:E/VIII/CRP.B. | :
29/ A/CN.9/WG.2/WP.29, annex, para. 3.

/oo
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ITII. ADDITIONAL SUBJECTS WHICH MIGHT BE INCLUDED IN THE .
DRAFT CONVENTION ON THE FORMATION OF CONTRACTS FOR
THE INTERNATIONAL SALE OF GOODS

62. Durlng the eighth session of the Working Gr oup it was suggested that the
Secreteriat consider whether there were any additional subjects within the general
scope of the draft Cenvention vhich night profltably be added to ths current text.
One such subject is suggested. Tn eddition, the German Democratic Republic has

cormuniczied a nurber of suggestlonu which ere contained in the annex to decument
A/CN.9/WG.2/52.30.

Termination of an offer by rejsction

63. Article 7{1) provides that "A reply to an offer containing additions,
limitations or othar rodificaticns is a rejection of the offer and const1tutes 8
counter-offer.” Although not explicitly stated, the provision seems to assume that
an offer can no 1 onger be accepted by the offeree once it has been rejected by him,

64. Such a rule appears to exist in most, if not all, countries in respect of a
revocable offer.

65. Howe"er 1t appears that there are different rules in various countrles as to
whether the rEJectlon of an irrevocable offer terminates the power of an offeree to
accept the offer after such a rejection but prior to the date on which the offer
would otherwise lapse. In many of the civil law systems an offer, even though
irrevcceble, is terminated by a rejection, although the time during which the offer
could have been accepted has nct yet expired. In most of the common law sys?ems,
on the other hand, an irrevocable offer is probably not terminated by rejection.
However, if the offeror has materially changed his position in reliance upon such a
rejection, the offeree may be precluded from subsequently accepting. 30/

66.. The practical effect of these rules is not only determined by the formal rule
itself but by the willingness of a tribunal to find that the offeree's reply to the
offer was or was not a rejzsction of the offer. The problem arises most a?utely
when an offeree who is not willing simply to accept an offer as made inquires about
possible changes in the terms or proposes different terms. In either case a
tribunal might f£ind that tbe reply constituted a rejection of the offer, as in
article T(1), or it might find that it was an independent communication which 4id
not constitute a rejection of the offer.

67. It would probably not be possible to draft a rule more explicit ?hgn that
already in article T(1) to the effect that "A reply to an offer containing

30/ The discussion in this section relies upon Rudolf B. Schlesinger, ed.,
Formation of Contracts: A Study of the Common Core of legal Systems:
(Dobbs Ferry, NY, Oceana Publications, Inc., 1968) sect. B-3, which contains an
analysis of the law of a number of countries throughout the world.
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additions, limitations or other modifications is a rejection of the offer snd
constitutes a counter-offer." However, the Working Group msy telieve that it would
be useful to have & rule as to whether, after the rejection of an offer, the offer
caen still be accepted by the offeree.

- 68. I the Working Group does wish to adopt such & rule, it would have a choice
between several major pos S;bllltles, e.g.1

-~ rejection of an offer, whether revccable or irrevoceble, terminates the
~offeree's power to eccept the cifer.

- explicit or implicit rejection of sn offer terminates the offeree’s power
to accept unless the offer was irrevccable and the offeree paid the offeror
to meke the offer irrevocable or the offer was part of a 1arger transaction
such as a concession egreement. ‘

- relection of ‘an offer, whether revocable or irrevocable, terminates the
offerce's power to accept the offer except that a rejection which arises
out of the mairing of & ccunter-offer does not terminate the offerce's power
to aceept an irrevoceable cffer.

- rejection of an irrevocable offer'does not terminate the offeree's power

to accept the offer, uniess there is a - change in position by the offeror in
reliance on the reject*on.

N . ]
-~ rejection of an irrevocable offer does not terminate the offeree's power
to accept the offer.

69. There is nothing in the doctrinal structure of articles 1 to 13 of the draft
Convention which leads to a clear choice among these alternatives. It could as
easily be said that the power to accept has been terminated because a party cen
always act unilaterally to waive his unilateral rights as it could be said that the
power to accept cannot be terminated unilaterally by the offeree because the
irrevocable offer is - or is of the nature of - a contract whlch can bhe termlnated
only by mutual agreement.

70. It is also difficult to choose between the alternatives on the basis of poliey.
On the one hand the fact that the offer was made irrevocable by the offeror suggests
that there were good reasons for doing so at the time and that those reasons may
still exist. Certainly an offeree should not lightly lose the benefits of hand
irrevocability because he wished to negotiate for hetter terms. On the other :
the offeror should be free to contract with someone else - or to reorder his
affairs so that he hags no need to contract with anyone - once he.has a clear :
indication that the offeree does not wish to contract on the basis of the offer.

Tl. It may be that a reasonable rule in this situation would be the third ,
alternative suggested sbove, i.e. a rejection of an offer, whether revocsble or
irrevocable, terminates the offeree's power to accept the offer except that a o
rejection which arises out of the making of a counter-offer does not termmateadoet
offeree’'s power to sccept an irrevocable offer. If the Working Group were to 2 Eh
such & rule, it may wish to congider whether any modlflcatlon of article 7(1) o e
draft Convention would be desirable. : - L

/.-
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IV. REORGANIZATION OF PROVISIONS -OF THE DRAFT COKVENTION

72. The Working Group on the International Sale of Gecods st its eighth session
requested the Secretariat to suggest a reorganization of the provisions of the dreft
Convention on the Formation of Contracts for the Internationsl Sale of Coods and to
prepare titles for each article.-3l/ This suggested reorganization has been

prepared in response to that request. _ )
Eronggs@_ : D e s QE‘E:?E‘E. . P‘roposed titles of .
- numbering S numbering ~ each provision !
(Chapter I. Sphere of

application)

1 S SR | AR, Scope - ‘l’

2 2 = " Autonomy of parties

(Chapter II. "General - |

o - provisions)

3 3 _ Form

i 14 -Interpretation

P 13 N K . Usage

6 12 Communication

T 11 - . Death or incapacity of a

NN 'party
(Chapter IIT. Formation of
: the contract) - . ' .

8 . e - Offer

9 , S s(1y o ‘ Time of effgct'qf‘offer

i0 - L . ' 5(2) + 5(3) ' - Revocability of offer.

11 8(1), 8(1 bis) -

' 8(1 ter) - Acceptance
12 - T . Additions or modifications

t‘? the’ offezj

L
A

_3_?1-_/ Report of the Working Grxroup on the Tnté;;lééional ‘Sala af Goods on the work
of its eighth seasion, A/CN.9/128, para. 17h.
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13
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15
16
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Current
numbering

8(2), 8(3)
9
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Proposed titles of
esch provizion

Times fixed for acceptance
Late acceptance
Revocation of acceptance

Time of eccnelusion of
contract

Modification and rescission
of contract




