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SUMMARY RECORD OF THE ONE HUNDRED AND SIXTIETH MEETING
held on Tuesday, 8 April 1975, at 3.15 pem.
Chairman: Mr. LOEWE Austria

INTERNATIONAL COMMCRCIAL ARBITRATION (agenda item 7) (continued) (A4/CW.9/97
and Add.1-4)

Mr. DERAINS (International Chamber of Commerce), speaking at the
invitation of the Chairman, said that ICC had a special interest in arbitration
for two reasons: first, its Court of Arbitration had more than 50 years!
experience and dealt with about 200 cases per year; and, secondly, ICC
represented, in 80 countries, trading parties which resorted to arbitration.

As the time available since reccipt of the documentation had been insufficient
to enable ICC to conduct a proper consultation of the circles it represented, his
comments would be preliminary ones only. The same problem had arisen at the
Fifth International Arbitration Congress held in January 1975 at New Delhi where,
in its final recommendation (A/CN.9/97/Add.l, annex IV) the Congress had
advocated more thorough consultations of interested economic circles.

In the first place, it should be stressed that the preliminary draft set of
international commercial arbitration rules (A/CN.9/97) was not based on all the
rules on arbitration in current use, as some delegations had stated. For example,
it differed from the ICC rules on a number of cxtremely important pointse. Those
differences were attributable to the fact that the UNCITRAL secretariat had
initially been concerned only with ad hoc arbitration; and the fact that the
draft rules now also coverced administered arbitration gave rise to certain
reservations. The provisions of the draft concerning administered arbitration
might create dangerous confusion in trading circles.. When the parties selected
an institution to administer arbitration, they would do so because they had
confidence in that institution as a result of the services it had rendered in the
past in applying its own rules. However, according to the draft rules, the
arbitration institution would have no control over the procedure adopted but would
confine itself mercly to applying the UNCITRAL rules., In practice, the institution
would placec its seal on the arbitration proceedings, without having any power to
guarantee the quality of arbitration.

In addition, the concept of administered arbitration as provided for in the
preliminary draft did not correspond to any genuine practical necd. According to
the draft, the role of the administering institution would be to appoint the
arbitrators wherc neccssary, to decide whether the challenge of an arbitrator was
justified, and to receive deposits for arbitration costs. However, according to
the part of the draft which dealt with non-administered arbitration, the appointment
of arbitrators and the rendering of decisions on challenges were the responsibility
of the "competent authority", which would thus have exactly the same powers as the
arbitral institution in the case of administered arbitration. Thus, the only
original feature of administered arbitration was that the administering institution
would receive the funds paid in as deposits, and it might be doubted whether it was
worth while maintaining the concept of administered arbitration for that reason
alone,
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It appearced that the rules could be restricted to non-administecred arbitration
without losing any of their substance.

The problem he had mentioned was just one of the many problems that required
more thorough study. That was why ICC, in its preliminary obscrvations
(A/CN,9/97/Add.l, annex II), had exprecssed the wish that a study group should be
set up and had stated that it was ready to participate fully in the work of such
a study group.

Mr. KHOO (Singapore) said that business circles in Singapore had been
consulted regarding the UNCITRAL preliminary draft arbitration rules. One of the
questions they had been asked was to what extent arbitration was resorted to as a
means of settling disputes in international trade. The response of the
organizations which had been consulted in a preliminary fashion was that arbitration
was very rarcly uscd for the settlement of such disputes. In his own view, there
were two. reasons for that somewhat surprising reply: the natural tendency of
business men to try to settle disputes amicably, and the difficulties arising from
the fact that standard contractual clauses provided for arbitration to take place
in distant countries where, of course, the costs involved precluded recourse to
arbitration save in cases involving very large amounts of money.

A further disincentive was the fact that arbitration clauses often provided
for the arbitra’ors to be appointed by arbitral institutions in far—off foreign
countries, and the arbitrators so appointed were usually quite unknown to the
trader, )

For the various reasons he had mentioned, trading circles in Singapore had a
natural fear of the unknown and a suspicion that they would find themselves at a
disadvantage, They had made the interesting suggestion — which his delegation was
now putting forward as a proposal — that the United Nations should assume the
functions of an adninistering arbitral institution and should cstablish a panel of
arbitrators consisting of qualified persons from all countries in the world,
including the developing countriecs. In making that proposal, his delegation was
encouraged by the suggestion to the same cffect put forward by ECE (A/bN.9/97/ﬂdd.l
annex I), Recourse to the UNCITRAL arbitration rules and to . the United Nations
panel of arbitrators would, of coursc, have to be agreed upon by the parties to a
contract in the contractual provisions themseclves.,

If the United Nations were to set up such a panel, the problem of arbitrators!
costs should also he covercd, since the potential parties to arbitration proceeding
would then know in advance the dimensions of the costs likely to be incurred.

In view of the psychological advantage of removing the fear of the parties

- that they would have to submit to & person appointed by a body which did not enjoy
the authority and prestige of the United Nations, it might not Dle necessary to
have three arbitrators, since one person appointed by the United Nations, of a
nationality other than that of cither party, would suffice,

Mr. ADESALU (Nigeria) sald that, in his delegation's view, the preliminary
draft of the arbitration rules was highly commendable, since in drafting the rules
consideration had been given to all the relevant international conventions, That
fact would ensure their general acceptance and thus promote international trade,
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The draft arbitration rules had been submitted to Nigerian business circles
for their comments and reactionsa In the meantime, his delegation would take
part in the general consideration of the articles.

Mr. JAKUBOWSKI (Poland) observed that the representative of the Federal
Republic of Germany had stated (159th mecting) that, in his country, fow cases had
been encountered of the use of the ECE Arbitration Rules or, indced, of any
arbitration rules drafted for optional use,

The Polish experience in that respect was quite the contrary. Refercnces
to the ECE Arbitration Rules were very frequently cncountered in the contracts
drawn up between Polish enterprises and foreign firms, especially FEuropean firms.
In fact, those rules had been published in Poland in a number of languages and in
four or five editions —~ a circumstance which indicated the great interest displayed
in them by Polish enterprises. Hec had personally scen references to those rules
in contracts concluded betwcen Polish enterprises and enterpriscs in the Federal
Republic of Germany, and had personally taken part in ad hoc arbitration

proceedings in Western Europe in which the rules had been used as rules of
procedure,

In the circumstances, his declegation felt that the preparation of a set of
UNCITRAL arbitration rules would achieve two very important objectives, namely,
the establishment of a sct of rules that were far better than the existing ECE
Rules and, of course, the creation of a universal instrument rather than a
regional one. In the circumstances, the specdy adoption of those rules would

be of great practical importance for the further development of international
trade.

Mr. LEMONTEY (France) said that, despite the efforts made by the
Secretariat to supply documents in advance of the session, the documentation on
item 7 had not been received in sufficient time for his Government to organize
broad consultations with interested business circles. If the Commission were
obliged to adopt the draft arbitration rules immediately, it would be impossible
to carry out such consultations. Consequently, his delezation endorsed the
suggestion that a working party or study group might be set up, cven if it were.
to meet only once before the ninth session of the Commission. If that were
impossible, members of the Commission should at lcast be given the opportunity of
revising any text that might be adopted at the current scssion.

That being said, his delegation was able to accept the idea that the adoption
of procedural rules for optional use in ad hoc arbitration relating to international
trade would fill a gap in the settlement of international trade disputes.
Nevertheless, it would hesitate to put an UNCITRAL label on such rulecs. In the
first place, the Commission, although a subordinate organ of the General Assembly,
consisted of only 36 States and was thus not wholly representative of the legal
and economic systems of the world, If the Commission put its label on the rules,
the resolution by which it adopted them or recommended their adoption would, in
practice, remain solely the responsibility of the members of the Commission, even
if it were formally endorsed at a later date by the General Assembly, That did
not appear to be a sufficient basis to recommend rules for universal use.

His delegation's second objection was even more fundamental, There might be
considerable danger in affixing an intergovernmental label to a set of rules which
had no connexion with national legislation. It was not a question of adopting a
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convention or universal law on arbitral procedure; the rules for ad hoc
arbitration that were under consideration had no connexion with national
legislation. As a result, difficulties might well arise concerning the
compatibility of the rules with one or another national system at the level of
the cxecution of a judgement rendered under the rules.,

In any case, it was absolutely necessary to broaden consultations, sipce there
- were a number of points on which his delegation was unable to participate in the
discussion, such as those connected with articles 1, 18 and 27.

With regard to administered arbitration, his delegation fully endorsed the
comments by the observer for ICC. Like him, it thought that the Commission should
entirely omit the provisions concerning so-called administered arbitration and
should restrict the rules to non-administered or free arbitration.

The provisions of article 6 were far too complicated and it would be more
useful as well as simpler to base the machinery, for example, on that of the
Buropean Convention on International Commercial Arbitration, of 1961,

It would also be useful if the rules could be supplemented by the addition of
a scale of costs, as had been done in many sets of arbitration rules.

In any case, the matter was not one of great urgency since the various existing
setscofirules had not .been applied in - practice to any'greatrextent.

Mr. GUEST (United Kingdom) said that, like the Czechoslovak representative
(159th meeting;, he wondered what was the purpose of discussing the preliminary
draft rules at the present session. His delegation had been under the impression
that the Commission's normal pattern of work would be followed and that, after a
draft had been produced, it would be sent to Governments for their comments and
reactions, It a later session, the Commission would then consider those comments
and amend the draft accordingly. The Commissiont!s report on its seventh session
gave no indication that a different procedure was planned and that the greater
part of the current session would be devoted to consideration of the draft
arbitration rules.

It now appeared that some delegations wished to finalize the rules at the
current session, without having given the States not represented on the Commission
any opportunity to present their views. That did not appear to be an appropriate
course of action.

In the circumstances, his delegation agreed with the suggestion by the
representatives of the United States of fmerica and the Union of Soviet Socialist
Republics that the rules should be discussed at the current session but should not
be finalized until a later session. Unfortunately, his own delegation had not a
full brief of comments on the individual articles and its comments would perforce
be of an inexpert nature. He suspected that many delegations would find themselves
in the same position.

Mr, BENNETT (Australia) said that his delegation supported in general the
preliminary draft arbitration rules. A recent seminar in Australia had had the
opportunity of discussing the rules and the general opinion had emerged that they
were, for the most part, desirable. In particular, their chief advantage was
considered to be the prospect of universality of application.
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The preliminary draft rules should be considered at the current session as
far as was practicable, in view of the Commission's commitments for its future

 gessions. It would not, however, be possible to reach the final stage of
adopting the rules at the current session, since there were a number of questions
" of detail that would have to be resolved.

There were two such details that sprang to mind immediately — the possibility
of conflict between the rules and the applicable law of the contract, and the
question whether the rules should extend to administered arbitration or should be
confined to free arbitration.

Australian law did not go as far as the laws of some countries in permittiag
party autonomy in arbitration. Questions of law remained within the jurisdicticn
of the courts and, although opinions were divided on the subjcct, it was generally
accepted that an ex aequo et bono approach was not permissible. In consequence,
application of the provisions of article 18, paragraph 1, and article 27,
paragraph 2, would not be possible under Australian law,

Tt was unlikely that those difficultics were peculiar to Australia, since
Mustralian law was very largely based on English law. Morcover, the difficulties
would not affect Australian businessmen only but would apply to any arbitration
procedures conducted in Australia. At the very lcast, therefore, the rules should
clearly indicate that some particular rules might become inoperable as a result o
the applicable law of the country in which arbitration was taking place and, in
particular, that an ex aequo et bono approach was not permissible in all countries.

Needless to say, any statement to that effcct would give rise to undesirable

~ wncertainty, and the question deserved some study.

The question of the cxtension of the rules to administered arbitration was a
difficult one and, in that connexion, some very interesting views had been cxpressed
by the observer for ICC. It certainly appeared that, if the rules were to cover
administered arbitration, therc was need for very ecxtcnsive discussions and
consnltations with the various arbitral institutions. "

In view of the fact that there scemed to be no urgent need to adopt rules for
administered arbitration, his delegation felt that it might be appropriate to
exclude thosc provisions from the preliminary draft rules, If a nced for such
rules subsequently arose, the preliminary draft rules could be extended to cover
that subject after appropriate consultations with the relevant institutions.

Mr. EYZAGUIRRE (Chile) said that many disputes arising from international
contracts to which Chilean companies were parties were scttled under arbitration
clauses involving institutions based in Paris, London or New York. In many cases,
Chilean businessmen were ill acquainted with the competence of thosc organizations -
a fact which created insccurity for Chilean trade.

In general, his dclegation was satisfied with the preliminary draft
arbitration rules prepared by the Secretariate They reflected modern trends and
referred to administered, as well as non-administered, arbifration. They contained
provisions concerning the appointment and number of arbitrdtors, the place of
arbitration, arbitral procecedings, rules of evidence, the powers of arbitrators
and the possibility of amicablec settlement. They would therefore seem to provide
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a means of ensuring expeditious, flexible, simple and relatiyely ine;pensive .
arbitration; and he hoped that they would help to promote international economic
relations and to foster regional and world-wide trade.

In the inter-American region, the Inter—American Juridical Commit?ee of OAS
had in 1974 recommended for adoption the draft Inter—-American Convention on
International Commercial Arbitration, which had subsequently been approved by the
Specialized Conference on International Private Law held in Panama 1n‘January 1975,
That convention solved the main legal problems arising for inter-American
arbitration, relating to (ag the validity of the pledge clause in respect of
commercial transactions, (b) the appointment of arbitrators, who.could be of_
foreign nationality, (c) the procedure for international commercial arbitration
and (d) the force of the award and appeal procedures.

Inother instrument relating to the lMmerican hemisphere was the draft inter-
Mmerican uniform law on commercial arbitration, adopted at the third meeting of
the Inter-imerican Council of Jurists in 1956. The Inter—-American Juridical
Committee had requested that that text be adopted by the relevant authorities of
each country. :

The Inter-/merican Convention adopted at the Conference in Panama also ook
account of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 1958), which likewise dealt with the validity of the Pledge
clause, and had been signed or ratified by many countries of North America,
Central America and South America. The Panama Conference had also taken from the
New York Convention a provision enumerating the grounds on which an appeal might
be lodged against an arbitral award. The Inter—/merican Convention had been
unanimously adopted by all the countries of the fmerican hemisphere, including
the United States of America.

The preparatory work on that convention had been undertaken by the Inter-
American Commercial Arbitration Commission and, in particular, its Executive
Committee, of which Chile was a member. The Commission was a private body whosc
purpose was to establish and maintain a system of conciliation and arbitration
for solving commercial disputes. It had been established in 1934, following a
resolution adopted at the seventh Confercnce of fmerican States in Uruguay. The
Commission had been reorganized in 1967, under the auspices of the Inter-Amcrican
Council of Commerce and Production, which had agreed to promote a series of
conferences with the purpose of improving the inter—imcrican arbitration system.
In 1969, the Commission had been recognized as an institution in consultative
status with the Organization of American Statcs. At the five conferences held by |
the Commission between 1967 and 1974, a number of resolutions had been adopted withi
a view to expediting the adoption of legislation at the inter—American and
international level, It had been considered that the ratifieation of the
Inter-imerican Convention would contribute to the establishment of a generalized
uniform system of international arbitration.

The Inter—fmerican Commercial Arbitration Commission was at present engaged
in a study of the draft rules now being considered by UNCITRAL., At its most
recent meeting, held in Bogot4d in 1974, it had decided in principle to endorse tho
draft rules and to transmit the text to the national branches of the Commission fo
information. In addition, other regional bodies, such as the Inter-Amcrican
Development Bank, had cxpressed the view that the draft rules constituted an
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appropriate basis for arbitration in the field of trade law. The Fifth
International Arbitration Congress, held at New Delhi in January 1975, had also
expressed the view that the draft rules would facilitate arbitration and promote
the development of international trade.

His delegation considered that the draft rules deserved general support,
although a number of questions would have to be clarified during the current
discussions by UNCITRAL. The text should be the subject of broad consultations
and his delegation would support any effort to improve it. If the Commission
succecded in agreeing on a text in the foresceable future, it would have made an
important step towards solving any disputcs that might subsequently arise in
connexion with commercial transactions.

Mr, PAREJA (Argentina) said that he wished to make a number of genecral
comments on the UNCITRAL preliminary draft arbitration rules. In connexion with
article 1, and particularly paragraph 2 thereof, his delegation was concerned
to know what would be the role of third parties in arbitral proccedings. While
it was aware that, under article 26 of the draft rules, an arbitral award would
be binding only upon the parties to a contract, certain disputes might arise
between the latter which directly or indircctly concerned third parties and,
hence, the arbitration commitment centered into under the contract. In his
delegation's view, the draft rules should contain specific provisions designed
to protect the interests of such third parties. Such provisions should cover,
first, cases in which third parties were interested solely in participating in
the proceedings in which matters of concern to them were being dealt with. In
the present context, his delegation did not wish to advance any opinion regarding
the degree of participation in such cases, since that would largely depend on
the contracting parties. Secondly, provision should be made for cases in which
third parties had a direct interest in the outcome of the dispute — in other
words, the consequences of the award — or had a common interest with one of the
"original" parties and were present at the arbitral proceedings, cither on their
own initiative or at the request of the claimant or respondent — a situation
which would constitute "1litis consortio", There, too, his delegation did not
wish to venture any opinion regarding the degree of participation of third
parties.

Certain provisions in the draft rules, such as articles 16 and 17, appeared
to be somewhat unbalanced — a situation which, in his delegation's view, was
attributable to the scope of the powers vested in the arbitrators.

With regard to the comments made at the 159th mecting by the rcpresentative
of the Federal Republic of Germany in regard to the usefulness of the currcnt
exercise, his delegation was of the opinion that the value of the cxercise would
depend not only on the important discussions in the Commission prior to the
mandate given to the Sccretariat but also, and to a much greater extent, on the
ultimate fate of the draft rules - in other words, the effect given to them by
Governments, That question was of course related to the cxtent to which the
draft rules were in keeping with national constitutional and legislative
pProvisions.

s Mr, CHAFTIK (Egypt) considered that the scope of the preliminary draft
rules should be limited to non-administered ad hoc arbitration. In that
connexion, the use of the term "free arbitration” in the text might be confusing
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because of variations in practice in different countries. His delegatiog fully
supported the observations made by ICC in paragraph 2 (b) of its observations
(4/CN.9/97/0dd.1, annex TI),

The draft rules would appear to constitute a means of facilitating
arbitration and, hence, trade relations between developing and developed countries,
However, since theéy constituted only a model instrument and not a convention, the
Commission should consider them in detail with a view to making such amendments as
might be necessary,

Mr, GOKHALE (India) said that, generally speaking, the draft rules would
appear to constitute a uscful preliminary text. He neverthcless wished to make
a few points for 'gonsideration by the Commission.

He assumed that the purpose of the refercnce in the draft rules to an arbitral
institution was tq indicate an appointing authority. In addition, if the rules
were to be optional, he wondered how the question or difficulty of their
applicability to administered arbitration arose.

In article 13 therc was no clear distinction between oral evidence, oral
hearings and oral arguments. No provision was made for cases in which the
claimants did not file a statement of claim within the prescribed time,

The draft rules also allowed the arbitrators to be the Jjudges of their own
compcetence, Difficulties would nevertheless arise if questions were raised
concerning an arbitration clausec which formed part of a contract, the validity of
a contract or the competence of the parties to enter into a contract. In such
cases, it was not clear whether the arbitrator should dctermine his own cenpectenca.
Furthermore, the arbitrators were to determine their own fees, which might be
unrcasonably high. Since they would also determine the place of arbitration, the
draft rules should contain some guidelines for that purposc.

He supported the suggestion by the representative of Singapore that the
Secrctariat should consider whether an arbitration panel could be maintained under
United Nations auspices,

Mr, SUMULONG (Philippines) said that in almost every country the parties
to a commercial transaction had the option of settling disputes through arbitration
rather than judicial Procecdings. They would, however, avail themselves of
arbitration only if they believed that the disputc in question could be settled
morc quickly by that neans, In the Phillipines, a law on arbitration had becen in
existence for a long time, but it had been scldom invoked because the parties to a
cormercial transaction believed that they would lose more time by resorting to
arbitration proceccings than by going to court. The presentation of evidence
beforc an arbitration tribunal gave rise to difficulties when the tribunal
consisted of three arbitrators. Since two were chosen by the parties and were
thercfore already committed, a vote was neccssary whenever an objection was
expressed, If, on the other hand, the parties went to court, a serious effort was
made to settle differences at the pre-trial stage and the services of technical
experts werc available.

Bearing those points in mind, he wished to make a number of observations
concerning the preliminary draft set of arbitration rules before the Commission.
On thc basis of experience, his delegation considercd that the usefulness of the
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draft rules would depend on the extent to which parties to disputes considered

that the rules would enable them to achicve rcsults more expeditiously and more
economically than other procedures, However, according to the draft rules, cven
arbitrators nominated by the parties could be challenged. It was common
knowledge that an arbitrator chosen by a party to a dispute could hardly be
impartial.  The two arbitrators thus chosen would, therefore, counterbalance

each other and the third arbitrator would play a determining role. . He thercfore
shared the view expressed by the representative of Singapore that only one
arbitrator should be appointed. The most practicable arrangement would be for the
United Nations to perform the role of appointing authority and to establish a panecl
of arbitrators for that purpose. Such a procedure would be more expeditious and
less expensive.

Article 11 provided for the appointment of a substitute arbitrator in the
cvent of the death, incapacity or resignation of an arbitrator during arbitral
proceedings, and for the repetition of any hearings held previously. In the
opinion of his delegation, there was no need to repeat proceedings, since there
would be a stenographic record of all previous hearings and repetition would
entail additional ecxpenditure.

In section III of the draft rules (Arbitral Proceedings), provision was made
for the submission of evidence in the form of written statements. Under that
procedure, however, written statements would be submitted by lawyers and would be
tantamount to hearsay cvidence, which would not beitrustworthy. It was essential
that witnesses be subjected to cross—examination, whick constituted the best means
of eliciting the truth. Section III also contained a provision to the effect
that the legal rules of evidence need not be applied in arbitral proceedings.

It would be preferable to say that the legal rules of evidence should be liberally
applied.

Mr. 37ZASZ (Hungary), noting that ad hoc arbitration was of gregi
practical importance, said that the draft rules constituted a useful basis for
discussion, although they could clearly be improved in several respects.

Generally speaking, the partics should have a wider role in arbitration
procedure than that provided for in the draft rules. He had the impression that
too much responsibility was shifted to the arbitrators, particularly with regard
to the selection of the place of arbitration, the right to oral hearings, time-
limits and the right of the parties to choose arbitrators of any nationality.
Those examples gave the impression that the freedom of the parties was being
eroded,

Administered and non-administered arbitration should be completely separate.
Administered ad hoc arbitration was a new experimental procedure, and gave rise
to much misunderstanding. The Commission should therefore simplify its work by
concentrating on non-administered arbitration.

Purthermore, in several cases the procedures provided for in the draft rules
were somewhat complicated,

The Commission should proceed on the basis of the present text and undertake a
bParagraph~by-paragraph discussion. Although it would be unable to complete its
work on the draft rules at the current session, it was important that it should
at lcast make a start,
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Mr. TAKAKUWA (Japan) saild therc had already been much gencral exchange
of views amohg members of the Commission, but it was somewhat doubtful whether
there would be cnough time to discuss the individual articles of the entirc text.
He therefore sugsested that under the circumstances therc were three possible
steps that might be taken by the Commission after the discussion of articles.
One course of action open to it would be to sct up a working group, but that was
not necessarily wise, although he had no strong feeling against it. Alternatively,
the Commission might refer the text back to a study group of experts for refining
and finalizing, and the text would be taken up at a future session of the
Commission, thus avoiding undue duplication of worke. A third alternative,
subject to the time factor, would be to discuss the substantive aspects of
individual articles and then to set up a small working party for the claboration
of a text at the pPresent secssion. Personally, he preferred the second alternative,
In his opinion also, the Commission should limit its work to the rule on ad hoc
non-administered arbitration for the time being; it would then be possible to
reach a fruitful result,

Mr. BURGUCHEV (Uhion of Boviet Socialist Republios) said that his
delegation agreed with thosc who felt that it would be premature to take a
decision on arbitration rules at the present session of the Commission. Such a
decision should not be taken until the vicws of a majority of Member States had
becen obtained; and it was impossible for the Secretariat to ask for comments
from Governments until the text now before the Commission had been discussed.
Until the text had been considered, it could not be regarded as an official
UNCITRAL document, He therefore proposed that members of the Commission should
give their personal views or those of their Governments on each individual
article. Subsequently, a small drafting group might be set up to consider the
text, after which it could be sent to Governments for their comments, When the
Scecretariat had collated the replies, the Commission could cxamine them at a
future session and, taking account of +the views of non-member States, reach a
compromise agrcement, The.next step would be to ask the General Assembly to
rccommend the text as an optional document. His statement should not be
considered as the final view of his Government but it might perhaps offer a
solution to the present impasse.

Mr. KRISPIS (Greeoe) said that a discussion of the text article by article
would take too long. Since the matter was not of great urgency, he proposed that
a working group should be established with a mandatc to review the text in a
single session and report to the Commission at its ninth session.

The CHATRMAN, summarizing the debate, said that although no
representative thought that the Commission would be able to finalize the rules
at the present session, no one was unwilling to discuss the draft in detail, ;
although the representative of Grecce had felt, as he did, that the time factor would
cause a problem. Nevertheless, he proposed that the Commission should at lecast
begin an article-by-article examination of the text, after which it could decide
what course to follow in the futurc. If cach delegation expressed its main o
ideas, it would be casy to cstablish where there was unanimity and where criticisms
of the wording existed, The next stage would, of course, be to rcquest oommenfs
from Governments, as well as from international organizations with an interest in
arbitration.
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The question of administercd arbitration was one that had been raised by
‘many representatives, As one who had attended a number of earlier mectings on
arbitration matters, he had witnessed the drawing of a distinction between the
rules for ad hoc and institutionalized arbitration. No one yet, however,

seemed to be willing to establish a clearcut dividing line between administered
and non-administered arbitration, That difference would have to be discussed

in future, as it was unlikely to be settled at the present session. There were
a number of other questions that would have to be decided, including the autonomy
of parties, the character of the rules (which were sometimes more akin to laws)
the scopc of the rules, the relationship between the rules and national
legislation, the appointment of arbitrators (on which some members had expressed
reservations concerning the complications involved and others on the question of
time limits), and the interests of third parties. Some delegations had suggested
that the United Nations should maintain a panel of arbitrators and appoint a sole

arbitrator from the panel if the parties were unable to agreec on the appointment
of arbitrators.

!

Mr. CHAFIK (Egypt) said that since there was gencral agrcemcnt in the
Commission that a working group should be set up to discuss the matter of
arbitration rules, there was no rcal point in carrying out an article-by-article
examination of the text, which could not in any event be completed during the
eighth session. He thercfore proposed that there should be a more general

debate, so that the group to be set up would understand the feeling of the
Commission as a whole,

The CHAIRMAN said that the first problem that would have to be resolved
was the question of the title. Should it be "International Commercial
Arbitration Rules" or merely "UNCITRAL Arbitration Rules"?  If the former
wording were adopted for the title, it would mean that the rules would be
applicable only to.international transactions, and that parties to national
arbitration proceedings would not be able to use the text unless they had
specifically referred to it in their contract. Personally, he thought that
"UNCITRAL Arbitration Rules" was the best title.

Mr. ROGNLIEN (Norway) and Mr. CHAFIK (Egypt) supported the Chairman's
view on the title,

Mr. KRISPIS (Greece) thought that the word "UNCITRAL" should be added to
the existing title. He also thought that in article 1, paragraph 1, the word
"contract" should be replaced by a description which would make it clear that

the rules would be applicable to international trade transactions.

v
Mr. KOPAC (Czechoslovakia) said that, because the rules would be optional,
the question of the validity of an arbitration agreement could not be resolved;

the parties to an arbitration agreement were not able to change the applicable law,
He proposed that the reference to the form of the agrcement should be. omitted from
article 1, and that paragraphs 2 and 3 of that article should be deleted because
they were superfluous. In particular, he objected to the words "in writing"

which occurred in paragraphs 1 and 3 of article 1 because, certainly in
Czechoslovakia, the law was not so strict on that point and the inclusion of those
words would mean that the rules would say more than the national law. He

therefore proposed that the words "in writing" should be deleted,
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The CHAIRMAN thought that article 1 might be deleted in its entirety.

Mr. JENARD (Belgium) fully agreed with the Chairman's view on the ~title.

Mr, SZAS7 (Hungary) said that his delegation preferred the title in its
cxisting form. He agreed with the Chairman that it was not in harmony with the
text of paragraph 1 of article 1; but the solution was to change article 1 rather
than the titlec. After all, international trade was the precise concern of the
Commission. The words "international commcrcial would have o be inserted in
paragraph 1 of article 1 to qualify the word "contract.

Mr, LEMONTEY (France) said that he did not disagree with the Chairmon's
view that the titlec should be "UNCITRAL Arbitration Rules", but he felt that the
optional nature of the rules should be stressed. In his vicw, the words
"in writing" should bec deleted from article 1, as should paragraphs 2 and 3 of
the article. It was important to kcep article 1 in harmony with the titlej
otherwise, the Commission would be faced with the difficult task of defining
international trade.

The mecting rose at 5.45 Dolle
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