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The neeting was called to order at 3.55 p.m

ELECTI ON CF COFFI CERS

1. The ACTING CHAIRVAN invited the nmenbers of the Coomittee to nom nate candi dates
for the office of Chairnan.

2. M. RCEHR CH (France) nomnated M. Loewe (Austria).

3. M. SZASZ (HUINGARY) seconded t he noni nati on.

4. M. Loewe (Austria) was el ected Chairnan.

5. M. Loewe (Austria) took the Chair.

6. The CHAIRMVAN invited the nenbers of the Commttee to nomnate candi dates for
the office of Rapporteur.

7. M. RUWZ CKA (Czechosl ovaki a) nom nated M. Jakubowski (Pol and).

8. M. HOLTZMANN (Lhited States of Anmerica) seconded the nom nati on.

9. M. Jakubowski (Pol and) was el ect ed Rapport eur.

| NTERNATI ONAL  COMMERC AL ARBI TRATION (AYONL 9/ 112 and Add. |, A/CN 9/113, AACN 9/114
Draft UNCOTRAL Arbitration Rules: Articles 1 and 2

10. M. SANDERS (Gonsultant to the UNO TRAL secretariat) said that there were a
nunber of differences between the prelimnary draft set of arbitration rules

contai ned in document A/CN 9/97 and the revised draft set of arbitration rules
contai ned in docunent A/ON 9/112. Article 2 (Mdification of the Rul es) had been
added to the nore recent docunent in response to the w shes expressed at the eighth
session of the Conm ssion, and was to be read in conjunction with article 26

(Wiver of Rules). Article 32 was newin the fornal rather than in the nmaterial
sense; it was in substance simlar to article 30, paragraph 3, of docurent A/ ON 9/ 97.

11. The nost striking difference between the two docunents was that the two-colum
systemused in articles 6, 31 and 32 of the prelimnary draft set of arbitration
rul es had disappeared as a result of the decision taken at the eighth session to
excl ude adnministered arbitration fromthe scope of the rules.

12. One crucial question concerned the establishnment of the arbitration machinery
in cases where one of the parties was reluctant to co-operate in the appoi nt ment
procedure. Arbitration rules should include safeguards to ensure the snooth
functioning of the machinery fromthe outset. It was therefore indispensable to
have an appoi nting authority which could intervene when the respondent failed to
appoint an arbitrator or when the two arbitrators coul d not agree on a presiding
arbitrator. The appointing authority coul d be designated by the parties thensel ves,
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preferably prior to the cormencenment of arbitral proceedings, as recomrended in
docurent A/ ON 9/112 (introduction, para. 15).

13. The question as to howthe appointing authority woul d be constituted woul d still
remain if the parties failed to reach agreement on the designation of that authority.
At its eighth session, the Conm ssion had gi ven overwhel ming support to the

establi shnent of a single appointing authority under United Nations auspices. That
nmatter woul d have to be settled when the Conmttee considered article 7,

paragraph 4. The question at issue was not the appointnent of an arbitrator, but

t he designation of an appointing authority which, in practice, would be an arbitral
institution or a chanber of commerce experienced in the appointment of arbitrators.
There was little danger that, under those circunstances, UNC TRAL or the United

Nati ons woul d bear the blane for unsatisfactory arbitration.

14. The revised draft set of arbitration rules made provision for the designation
of an arbitral institution as the appointing authority. It was al so possible under
the rules to designate a physical person, but it was unlikely that frequent recourse
woul d be had to that procedure.

15. The use of an appointing authority to designate arbitrators or to make a
deci sion on the challenge of an arbitrator woul d have financial inplications; in
that connexion, he drewattention to article 33, paragraph 1 (f).

16. It was possible, under article 2, for parties to nodify the arbitration rul es
to allowthe appointing authority to provide additional services with respect to
costs and deposit of costs. Such services, however, woul d be nore appropriately
provided by an arbitral institution than by a physical person.

17. The revised draft set of arbitration rules had been prepared mainly for the
use of businessnen engaged in international trade. Though they coul d never be
perfect in the absol ute sense, they had been inproved and could still be inproved.
What was essential was that they shoul d be conprehensible to the ordinary

busi nessman and that the entire arbitration machinery should function snoothly.

18. M. MELIS (Austria) said that the scope of application of the rules shoul d not
be limted to the settlement of disputes arising out of international trade
transactions. For that reason, the words "relating to international trade" shoul d
be deleted fromthe subtitle appearing on the cover page of docunent A/ CN 9/112.

19. M. HOTZVANN (Lhited States of America) said that the Coomttee nust discuss
the nodel arbitration clause, but should do so after discussing the draft set of
arbitration rules. Concerning atitle for those rules, he preferred "UNJ TRAL
Arbitration Rul es".

20. M. SZASZ (Hungary) agreed that the nodel arbitration clause should be
di scussed at a |l ater stage.
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21. M. MLIS (Austria) said that the title proposed by the representative of the
Uhited States was accept abl e.

22. The CHAIRVAN said that if there were no objections, he would take it that the
title "UNOTRAL Arbitration Rul es" shoul d be adopt ed.

23. It was so deci ded.

24. M. BROOHES (Wrld Bank), referring to article 1, paragraph 1, said that in
view of the insertion of the newarticle 2, the word "rul es" was anbi guous.
Article 1, paragraph 1, should therefore read: "These rules, nodified as the case
may be pursuant to article 2, shall apply ...", thereby making it clear that the
"rul es" included any modifi cations.

25. M. GQEST (hited Kingdon) said that the general tenor of article 1 was nore
appropriate to a convention than to a set of rules to be applied by rmutual consent.
The concept of agreement shoul d be enphasi zed nore. Secondly, it was debatabl e
whet her the rules should only apply to contracts which referred "expressly" to the
UNCI TRAL Arbitration Rules. For exanple, in cases where parties who nornally used
the UNCI TRAL Arbitration Rules nmade only an inplicit reference to those rules, the
rules should still apply. Accordingly, the requirenment that agreenents should
refer "expressly” to the UNOTRAL Arbitration Rules should be omtted. Thirdly,
the applicability of the rules should not depend on the existence of an "agreenent
inwiting"; an oral agreerment should suffice.

26. Articles 1 and 2 could therefore be conbined in the follow ng fornul a:

"Where the Parties to a contract have agreed that disputes arising out of that
contract shall be referred to arbitration under the UNC TRAL Arbitrati on Rul es,
then such disputes shall be settled in accordance with these rules, subject to
such nodification thereof as the parties nmutually agree.” Article 1, paragraph 2,
and article 1, paragraph 3, could then be omtted; article 1, paragraph 4, could be
retained if it was thought useful to do so.

27. M. JENARD (Belgium, referringto article 1, paragraph 1, enphasized that the
arbitration rules woul d be subordinate to national | aws, and the question as to
whet her a witten agreement woul d be necessary or not woul d be decided by those
national laws. In connexion with the text proposed by the United Ki ngdom
representative, he said that the newtext should stipulate that the rules to be

appl i ed woul d be those in effect when the contract was signed.

28. M. MLIS (Austria) said that article 1, paragraph 4, contributed not hi ng,
since the arbitrator al one coul d decide which disputes shoul d be incl uded.
Paragraphs 2 to 4 of article 1 should be del et ed.

29. M. HATZNANN (Lhited States of Anerica) said he was reluctant to waive the
requi rement that agreements be in witing, since the 1958 New York Convention on
the Recognition and Enforcenent of Foreign Arbitral Anards and the |aws of nost
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countries called for agreenents to be in witing, and consistency was desirabl e.
Article 1, paragraph 3, should therefore be retained. Article 1, paragraph 2,
was al so useful, inthat it conforned to the trend of encouraging States and

| egal persons of public lawto enter into arbitrati on agreenents.

30. M. LEBEDEV (Whion of Soviet Socialist Republics) saidthat article 1 inits
current formsatisfactorily reflected the opi nion expressed by the majority of
countries at the eighth session of UNO TRAL. A requirenent that agreenents be in
witing woul d make the rules nmore universally acceptable and woul d introduce a new
degree of certainty into relations between parties. Considerable difficulties
would arise if, in a dispute, one side asked the appointing authority to appoint

an arbitrator while the other side clainmed that no arbitrati on agreenent had been
nmade. The existence of a witten agreenent nmade such disputes easier to settle.
Article 1 should therefore be retained in its current form

31. M. PIRRING (Federal Republic of Germany) said that the text proposed by the
United Kingdomrepresentative was preferable to the existing text. However, if
it was decided that agreenents should be "in witing", the formof the witten
agreenent should not be defined. In that respect, the rules should foll owthe
precedent of the 1958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, which allowed parties to followthe requirenents of

nati onal | egislation.

32. M. RCEHRI(H (France) said that he favoured the text proposed by the
representative of the United Kingdom Reference to an "agreenent in witing" was
anbi guous and shoul d be deleted. Parties should knowthat if no witten docunent
exi sted, their agreenent mght not be recogni zed, but the absence of a witten
docunent should not autoratically render an arbitration agreenent null and voi d.

33. The UNO TRAL Arbitration Rules did not constitute an international
convention but a guide to the parties concerned. The text proposed by the
representative of the United Ki ngdom provided the necessary flexibility.

34. M. SUMLCONG (Philippines) said that the requirement that agreements be in
witing should be retained, as a degree of certainty was vital in international
t rade.

35. The CHARVAN said that the UNO TRAL Arbitration Rules could not change
existing national legislation or international agreenents, and any reference to
"an agreenent inwiting", as defined in article 1, paragraph 3, nmight therefore
contradict the laws of some countries. On the other hand, if the rules referred
to an agreenent wthout stipulating that such an agreement be in witing, the
parties mght think that oral arbitration agreenents could lead to internationally
enf orceabl e settl enents, which was not the case according to the New York
Convention. It should be for the parties thenselves to decide on the form of
agreenent whi ch woul d be accepted by both sides.

36. M. MLIS (Austria) said that the requirement that agreenments be in witing
shoul d be wai ved. It was anbi guous and in any case, nost disputes were settled by
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arbitration and very fewrequired enforcenment procedures. Furthernore, the
requirenent that agreenments be in witing would contradict the | aws of sorne
countri es.

37. M. JENARD (Belgiun) saidthat article 1, paragraph 3, mght lead to
m sunder st andi ngs and article 1, paragraph 2, was in contradiction with the |aws
of sone countries, including his own. The Commttee should therefore seek a

common denom nator and avoid definitions which were unacceptabl e to sone countri es.

38. The CHAIRVMAN summing up the discussion, recalled that only the representative
of the United States had expressed an interest in retaining article 1, paragraph 2.
Consequently, if the Coomttee agreed to entrust the redrafting of article 1to
the representatives of Belgiumand the United Ki ngdom paragraph 2 could be onitted
fromthe newtext. Paragraph 3, whose future depended on the fate of the words
"inwiting" in paragraph 1, and the words "in witing" in paragraph 1 should be
pl aced between square brackets. The Committee could then deci de whether to retain
or delete the wording in square brackets during its second reading of the articles.

39. He invited delegations to el aborate their views on paragraph 4. The
representative of Austria had argued in favour of its deletion, while one or two
del egations had expressed interest in retaining it.

40. M. ROA\LIEN (Norway) said that he would prefer to retain paragraph 4, which
performed a useful function by virtue of its reference to disputes relating to a
contract as well as to those arising out of a contract. That el aboration was
necessary because, logically, clains related to the invalidity of a contract were
not, strictly speaking, disputes arising out of the contract, particularly if the
contract was null and void. Moreover, a sinmlar provision had been included in the
Convention on the Limtation Period in the International Sale of Goods. That

havi ng been said, he did not see the need to spell out "existing or future" disputes
in paragraph 4, because it was self-evident that the dispute mght either already
exist or arise in the future.

4. M. GJEST (lhited Kingdonm) said that he was in favour of deleting paragraph 4
because the true scope of the application of the arbitrati on agreement woul d rest
ontwo matters: first, the actual wording of the nodel arbitration clause to be
inserted in the contract; and, second, the rules of national |aw, which woul d
determ ne whether a dispute as to the validity of the contract fell within the
scope of arbitration in general - a circunstance which could not be changed by any
rule of the parties to the contrary.

42. M. JENARD (Belgiun) said he, too, was of the viewthat it would be preferable
to delete paragraph 4. The representative of Norway had already criticized the
drafting of part of that paragraph, while his argunment concerning an invalid
contract was taken care of in article 19, paragraph 1. That being so, paragraph 4

was redundant.

43. M. ROA\LIEN (Norway) suggested that the substantive el enent of paragraph 4
coul d be incorporated in paragraph 1 by replacing the words "disputes arising out
of that contract” by "disputes relating to that contract". In the comrentary on

l...
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paragraph 1 it could be explained that disputes relating to the breach, ternination
or invalidity of a contract were also covered. Wile it nmght not, in a nodel
contract of the type under consideration, be inportant to spell out what woul d
happen in the case of an invalid contract, it woul d neverthel ess be wong to
exclude the possibility of applying the UNO TRAL Arbitration Rules to disputes
relating toinvalid contracts. |If, but only if, the wording of paragraph 1 was
nmade nore flexible, paragraph 4 could be del et ed.

44. M. SANDERS (Qonsultant to the UNO TRAL secretariat) said that the wording of
the nodel arbitration clause had a vital bearing on the current discussion. |f
that clause was drafted along the broad |ines proposed in the Secretary-Ceneral's
report (A/ON 9/112, para. 20), paragraph 4 was superfluous. However, if the
parties sinply made reference to the UNOTRAL Arbitration Rules without actually
including a full arbitration clause in the contract, then it woul d be appreciated
that paragraph 4 was of sone inportance.

45. The CHAI RVAN suggested that it mght be worth while to include in the text of
the rules thensel ves a reference to the content of the nodel arbitration cl ause.

46. He asked the representative of the United K ngdomwhet her the wordi ng he had
proposed for article 1, paragraph 1, rendered article 2 superfl uous.

47. M. QEST (Whited Kingdon) said that it was his intention in his draft

proposal to delete article 2 and to subsune its contents under article 1. It would
be noted that the new | anguage he had proposed for article 1 referred to
"nodi fication". Such nodification need not necessarily be inwiting and woul d,

of course, include the nodification of time-limts.

48. M. RCEHRICH (France) said that whereas a reference to an agreenent in witing
was not necessary in the case of the UNCITRAL Arbitration Rules, it was essenti al
inthe case of nodifications of those rules, because if there was no witten
agreenent there woul d be no nmeans of ascertaining in what way the UNO TRAL
Arbitration Rul es had been changed - a circunstance whi ch woul d create great
uncertai nty when questions of proof arose.

49. M. SZASZ (Hungary) felt that it woul d be very risky to make provision for
oral nodifications, especially as the original contract would be in witing.
Moreover, it was essential to indicate that the parties need not expressly exclude
a particular article of the rules, because in practice the parties would, in all

l'i kelihood, incorporate in their contracts solutions other than those expressly
provided for in the UNOTRAL Arbitration Rules. Hence, the parties nust be free,
not only to nmodify the UNOTRAL Arbitration Rules, but also to insert clauses in
the contract which deviated fromor even conflicted with those rul es.

50. M. ROAWLIEN (Norway), referringto article 1, paragraph 1, recalled that

during the discussions held in 1975, sone nenbers had expressed the viewthat the
arbitration agreenent need not be in witing, while others had been of the opinion
that an "in witing" requirenent was essential because an oral agreenent m ght be
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consi dered invalid under sone national |aws. The reasoning of the second school
of thought, although perhaps valid in respect of article 1, did not hol d good for
article 2. Wile there should be a witten agreenent establishing the arbitration
proceedi ngs, once those had been initiated, the parties should not be required to
produce all the nodifications inwiting. Indeed, if the parties agreed to sone
point before atribunal, it would be somewhat ridicul ous to expect that they should
also set out their agreenent on it inwiting. Consequently, he woul d suggest
that article 2 should be deleted or, at the very | east, that the words "in
witing" in article 2 should be onitted.

51. M. DZKIBEWCZ (Poland) said he believed that the wording of article 1,
paragraphs 1 and 4, woul d be satisfactory if the words "or in relation to it" were
added after "disputes arising out of that contract" in paragraph 1. e coul d not
separate the arbitration agreenent fromthe comrercial contract, wthout which the
former could not exist. It should be borne in mnd, noreover, that that paragraph,
inits substance, was based on the New York Convention on the Recognition and
Enforcenent of Foreign Arbitral Awards, of 1958.

52. The CHAI RVAN observed that opinion seemed to be equal ly divided as to whet her
article 2 was of great inportance or of no inportance at all. He would therefore
wel come further comments on the substance of article 2.

53. M. PIRRUNNG (Federal Republic of Germany) said he seened to recall that the
nain view ermerging fromthe Conmission's past discussions on article 2 had favoured
denonstrating that the nost inportant point in all matters relating to arbitration
was the will of the parties. Wrding along the lines of the proposal nmade by the
representative of the United Ki ngdom shoul d prove adequate in that regard and, if
some such wordi ng was acceptable to the Conmittee, there would be no virtue in
retaining a separate article concerning the nodification of the UNO TRAL
Arbitration Rules by the parties. Regarding the question of whether such

nodi fi cations should be in witing, he had been inpressed by the argunments advanced
by the Hungarian representative, whose comments seened to himto denonstrate that
the "in witing" requirement was unnecessary, because any change in the UNO TRAL
Arbitration Rul es woul d have been agreed between the parties, although they m ght
not have expressly stated that they wi shed to make such nodification. He fully
agreed with the representative of Hungary that, in the light of normal commerci al
practice, it was essential to enable the parties to deviate fromthe UNJ TRAL
Arbitration Rules without expressly stating that they were doing so. In that
respect, the United Kingdomproposal, together with the deletion of article 2,
seened a fair sol ution.

54. The CHAI RVAN asked the representative of France whether he wished to retain
article 2.

55. M. RCEHRICH (France) said that he woul d not insist on keeping article 2 in

its current formbut that he felt it necessary to enphasize that any departure by
the parties fromthe UNCI TRAL Arbitration Rul es shoul d be expressed unequivocal ly.
It woul d be wong to push the golden rule of international commercial arbitration,

l...
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namely flexibility and the will of the parties, to the point of uncertainty and
absence of regulation. The whole exercise of drawing up arbitration rules was
designed to serve a useful purpose. Simlarly, inthe interests of both the
parties to a contract, it must be spelled out somewhere how exactly the parties
intended to deviate fromthe UNC TRAL Arbitration Rul es.

56. The CHARMAN said that, if he heard no objection, he would take it that the
Committee agreed to entrust the redrafting of articles 1 and 2 to the del egations

of Belgiumand the United Kingdom with the assistance of the Consultant and the
secretariat.

57. |t was so deci ded.

The neeting rose at 5.50 p.m




