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The neeting was called to order at 3.05 p. m

| NTERNATI ONAL COMMERO AL ARBI TRATI ON (A/ONL 9/ 112 and Add. I, A/ CN 9/113,
A ON 9/114) (continued)

Draft UNC TRAL Arbitration Rul es
Article 6

1. M. NANTI LLA- MLI NA (Mexi co) asked why the arbitral tribunal should consist of
three arbitrators. Asingle arbitrator was nore effective and | ess expensive.

2. M. SANDERS (Special Consultant to the UNC TRAL secretariat) said that in
international ad hoc arbitration it was comon practice to appoint three
arbitrators. In that way each party could appoint an arbitrator who fully
understood his position in relation to the national |egislation to which he was
subj ect .

3. M. MANTI LLA- MOLI NA (Mexico) said it was clear that it had been decided to
appoint three arbitrators for traditional and statistical reasons alone. |t was
not for the arbitrators to act as lawers for the parties. A single arbitrator
woul d therefore be preferable.

4. The CHAIRMAN said that in inportant disputes, a college of arbitrators was
usual 'y desirabl e.

5. M. MLIS (Austria) said that normally three arbitrators were appoi nted.
However, in disputes between parties of differing economc strengths, the weaker
party woul d be at an economc disadvantage if the stronger party insisted on a
three-menber tribunal. He therefore supported the view expressed by the
representative of Mexico.

6. The CHA RVAN said that since the majority of countries advocated the

appoi ntrrent of three arbitrators, that systemshould be maintained. If he heard no
obj ection, he would take it that the Coomttee wi shed to retain the existing text
of article 6.

7. It was so deci ded.
Article 9

8. M. MANTI LLA- MOLI NA (Mexi co) said that paragraph 1 should be sinplified to
read: "Ether Party nay challenge an arbitrator, including a sole arbitrator or a
presiding arbitrator, regardl ess of the origin of his appointnent, if circunstances
exist that give rise to doubts as to the arbitrator's inpartiality or

i ndependence.” In paragraph 3 the word "justifiable" should be deleted. |f those
changes were not nmade, however, he woul d not oppose the article.

9. M. JENARD (Belgiunm) said that a party should be able to challenge an
arbitrator appointed by himonly if the reasons for the challenge were unknown at
the tine of appointnent. |f those reasons were known before the appointnment, the
party should no | onger have the right to challenge the arbitrator.
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10. M. NANTILLA-MOLINA (Mexico) said that the Bel gi an proposal was not practical,
since it would then be necessary to prove that the party discovered the reasons

for challenging the arbitrator after his appointnment; that would be difficult and
woul d hanper the chal |l engi ng procedure.

11. M. JENARD (Bel gium) enphasized that chall enges should only be made in

exceptional circunmstances and that |egitinmate causes for challenging should be
limted in nunber.

12. M. PIRRUING (Federal Republic of Germany) supported the view of the Bel gi an
representative. It should not be difficult for a party w shing to challenge an
arbitrator to showthat he had not known of the reasons for the challenge when the
arbitrator was appoi nt ed.

13. In paragraph 2, reference was nade to "any past or present commercial tie".
Sone trades were snmall and it would be difficult to find an arbitrator who knew t he
subj ect but who had no ties with the parties concerned. Accordingly, either
paragraph 2 shoul d be del eted entirely or the reference to past or present
comrercial ties should be omtted.

14. M. JENARD (Belgium) said that he would prefer to delete paragraph 2 in its

entirety.

15. M. NANTI LLA- MOLI NA (Mexi co) agreed that paragraph 2 should be deleted. It
was inportant for the rules to be as sinple as possible, and the general statenent
in paragraph 1 was sufficient.

16. M. GUEST (Whited Kingdon) said that paragraph 2 should be del eted. The
Bel gi an proposal, nanely that a party should not be able to challenge his
arbitrator if the reasons for the challenge were known at the time of the
arbitrator's appointnent, was interesting but would | ead to conplications. Such
natters should be left to the good sense of the parti es.

17. Mr. HOLTZMANN (Wnited States of America) said that it was inportant to retain
paragraph 2. In aworld where widely differing standards of inpartiality existed,
the Committee nust provide sone basic criteria. However, the reference to past or
present commercial ties was too conprehensive and the text should be amended to
read: "

any past or present commercial tie of a substantial nature ....". A
reference to comrercial ties was inportant since it was possible for corporate
executives to have commercial ties with the party without having direct financial
ties. In some court cases inthe United States, such conmercial ties had been

di squalifying factors.

18. The CHAI RVAN, supported by M. PIRRUING (Federal Republic of Germany) said that
it would be difficult to define "substantial".

19. M. HOTZMANN (Uhited States of Anerica) said that he woul d not press his
anendnent .
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20. The CHAI RVAN suggested that a drafting group on article 9 conposed of the
representati ves of Bel gium Mexico and the United Ki ngdom shoul d be established
and requested to present a redraft of that article.

21. It was so deci ded.

Article 10

22. M. JENARD (Belgium, referring to paragraph 2, said that a chall enge shoul d
also be notified to the arbitral tribunal, or at least to the presiding arbitrator.

23. M. PIRRUNG (Federal Republic of Germany) supported the Belgian proposal. It
was essential that the whole tribunal shoul d be inforned.

24, M. MELIS (Austria) agreed that a challenge should be notified to all menbers
of the arbitral tribunal. Wth reference to paragraph 1, atinme-limt of 30 days
woul d mean that a party who had | earned of circunstances justifying a challenge
could legitinately del ay maki ng the challenge while arbitrati on procedures
continued. Reference to atine-limt should therefore be del eted and parties
should be required to make a chall enge as soon as the reasons for that chall enge
becone known.

25. M. PIRRUNG (Federal Republic of Germany) said that even when reasons for a
chal | enge becane known, parties needed time to deci de whether to nmake the chal | enge
or to gather additional information. Atime-limt of 15 days would give the
parties the time required and woul d avoid the possibility of a party awaiting the
conpletion of the arbitration procedure before making his chal | enge.

26. M. LEBEDEV (Unhion of Soviet Socialist Republics), referring to paragraph 2,
said that the notification in witing should include proof of the reasons for

nmaki ng the challenge. In paragraph 3, it was not clear which procedures were
"applicable". For exanple, in a case where the respondent’'s arbitrator was to be
repl aced and where that arbitrator had been appointed not by the respondent but
by the appointing authority, would the substitute arbitrator be appoi nted by the
respondent or by the appointing authority? 1In other words, did the word
"applicable" refer to the procedure already used or to any procedure allowed by
the rul es?

27. The CHAIRVAN said it was clear fromthe French version of paragraph 3 that
inthe event of removal of an arbitrator as a result of a challenge, the original
procedure woul d be started anew. That neant that the respondent woul d be entitled
to appoint an arbitrator even if in the first instance he had not done so.

28. M. SANDERS (Special Consultant to the UNC TRAL secretariat) said that while
the language of article 10 was not sufficiently clear, his intention in drafting it
had been that the appointing authority should choose the new arbitrator in the
event of the renmoval of its original choice as a result of a challenge by the
respondent. Such a provision was sensible since the fact that the appointing
authority had been called upon to nmake the original appointnent indicated that the
respondent had not co-operated in the first place by nmaking a nomnation of his own.
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29. M. LEBEDEV (lhion of Soviet Socialist Republics) saidthat his del egati on had
no preference regarding the procedure to be followed as |1 ong as the | anguage of the
article was sufficiently clear.

30. M. PIRRUNNG (Federal Republic of Germany) said that he did not see why the
respondent shoul d be penalized for the fact that he had not originally appointed an
arbitrator. The fact that an arbitrator chosen by the appointing authority was
chall enged indicated that the latter had failed in making its choice. There was,
therefore, no good reason why it should autonatically be given the opportunity to
choose the new arbitrator. The original procedure set out in articles 7 and 8

shoul d be repeated, giving both parties the possibility of nomnating an arbitrator,
even if they had not done so in the first instance.

31. M. MELIS (Austria) said that it mght be desirable to require a party who
was contenpl ating nmaking a challenge to notify the other party and the arbitrator
as soon as he becane aware of a reason for challenge. The 30-day period provided
for in paragraph 1 could then be used for negotiations between the arbitrator and
the challenging party. At the expiration of the 30 days the |latter woul d have to
deci de whether he intended to fornalize his challenge or, alternatively, to abandon
his intention to make a chal | enge.

32. The CHAI RVAN suggested that, in light of the views expressed by a nunber of
representatives, paragraph 3 should be redrafted so as to spell out nore clearly
that in the event of the renoval of an arbitrator as a result of a challenge the
original procedure was to be repeated, including the right of each party to appoint
an arbitrator.

33. The provision that the notification of challenge should sinply state the
reasons for the challenge did not seemadequate. Additional evidence shoul d be

pr oduced, including supporting docunments, and a provision to that effect shoul d be
included in article 10.

34. Wth regard to the time-limts allowed for the notification of a challenge, the
Austrian suggestion tended to conplicate natters, and he therefore suggested a
reduction of the tine-lint to 15 days. A new drafting group woul d not be required
to incorporate those changes in article 10 since they were sufficiently
straightforward for the Special Consultant to do so on his own.

35. M. NANTILLA-MLINA (Mexico) saidthat it was a good ideato specify in
article 10 that supporting docurents should be submtted with the notification of
the challenge. Such evidence should, however, be limted to docurents in the strict
sense of the word.

36. M. SZASZ (Hungary) asked whether the first sentence of paragraph 1 referred
to the sending of the notification of the challenge by the challenging party or its
receipt by the other party.

37. The CHAIRVAN replied that the provision in question referred to the sending
of the notification.
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38. M. SZASZ (Hungary) suggested that the wording of article 10 mght be revised
so as to make it clearer that the 30-day time-lint applied only to the sending of
the chal | enge.

39. M. PIRRUNG (Federal Republic of Germany) observed that the Mexican suggestion
woul d have the effect of limting the acceptable reasons for a challenge to those
whi ch coul d be substantiated by docunments. He inquired whether the representative
of Mexico intended to exclude the witten testinony of witnesses. He pointed out
that the challenging party mght have difficulty in obtaining witten proof in the
30-day period provided for in paragraph 1. It would therefore be preferable to say
nothing in article 10 regardi ng the question of evidence.

40. M. NANTILLA-MOLI NA (Mexi co) enphasi zed that the subm ssion of witten
testinony by witnesses would conplicate the procedure and shoul d be expressly
excluded. It would, however, be permtted to subnit awitten affidavit fromthe
arbitrator hinself.

4. M. SANDERS (Special Consultant to the UNO TRAL secretariat) pointed out that
the question of evidence arose under article 11, which, as currently drafted, would
permt the subm ssion of any kind of evidence.

42. M. LEBEDEV (Whion of Soviet Socialist Republics) said that the question of
evi dence could be treated in article 10, 11 or 22.

43. M. NANTILLA-MLINA (Mexico) said that he had serious doubts regarding the
first sentence of article 10, paragraph 3, which provided that a party coul d agree
to the challenge nade by the other party. |If the arbitrator hinself accepted the
reasons for the chall enge, such a provision posed no probl ens. However, if one
party challenged an arbitrator and the other, either through negligence or
conplicity, accepted a reason for the challenge which the arbitrator hinself
contested, the latter's honour woul d be conpromsed. The arbitrator had the right
to deny the reasons for the challenge in order to protect his reputation. Thus, the
Committee should not lightly accept the provision contained in paragraph 3.

44. The CHAI RVAN suggested that the secretariat should redraft article 10 in
co-operation with the Special Consultant and with the assistance of the
representative of Mexi co.

45. 1t was so deci ded.

46. M. JENARD (Belgiun) read out the following articles, which his del egati on was

proposing as alternatives to articles 7 and 8 as contai ned i n docunent A/ CN. 9/112:
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"Article 7
1. If a sole arbitrator is to be appointed and the parties have not

agreed on the choice within a period of [30] days after the receipt of the
notice of arbitration, the clainmant may apply to the authority whomthe parties
have previously designated for that purpose.

2. If the parties have not named such an authority or if the authority
has not acted within a period of [15] days after the receipt of the request,
the claimant nmay apply for such designation to the authority nentioned in
article 8 bis.

Article 8

1. If the arbitral tribunal is to be conposed of three arbitrators, each
party shall name one arbitrator and the arbitrators thus appointed shall name
the third arbitrator who will act as the president of the arbitral tribunal.

2. [f, within [30] days after the receipt of the notice of arbitration
t he respondent has not naned the arbitrator of his choice, or when, within
[15 days after the naming of the second arbitrator the two arbitrators have
not agreed on the choice of the presiding arbitrator, the claimant rmay request
the authority previously designated by the parties to rmake these appoi ntnents.

3. If the parties did not designate such an authority or if, within
[15] days after the receipt of the request, the authority fails to conply with
the request, the clainant nay apply to the authority nentioned in
article 8 bis.

Article 8 bis

1. In the cases covered by articles 7 and 8, the claimant may apply to
ei t her

[- (the Secretariat of the Permanent Court of Arbitration at the Hague),
or

(the organ which will be created under the auspices of the
United Nations).]

2. The clainmant shall attach to his request a copy of the contract, of
the arbitration agreenent and of the notice of arbitration. [If these
docunents were not drafted in one of the official |anguages of the
United Nations, they shall be acconpanied by a translation into one of these
| anguages. ]

3. The authority concerned shall without delay nake the appointnent of
the arbitrator requested of it."
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47. Hs delegation's proposals were intended to sinplify and accelerate the
procedure for appointing arbitrators.

48. Hs delegation believed that the provision in the draft articles prepared by
the Secretariat requiring arbitrators to be of a nationality other than that of the
parties was unnecessary. It was, for exanple, possible to conceive of an
arbitration between parties of the same nationality, in which case such a

requi renment woul d be neaningless. 1In the viewof his del egation, the paranmount
considerations in selecting arbitrators were independence and inpartiality, and
nationality need not be taken into account.

49. Wth regard to the provisions of article 7, paragraph 2, of the Secretariat
version, his delegation felt that they restricted the possibility for parties to
reach verbal agreement by tel ephone or otherwise. Hs delegation also felt that the
respondent shoul d not necessarily be deprived of the opportunity to nomnate a sole
arbitrator, as the Secretariat draft article would do. The tine-limt for the
parties to reach agreenment on the appointnment of a sole arbitrator should comrence

on the date on which the notice of arbitration was delivered to the respondent in
accordance with article 4, paragraph 2.

50. The major difference between his delegation's proposals and the draft articles
prepared by the Secretariat was to bypass the intermedi ate appointing authority
designated at the request of one of the parties either by the Secretary-General of
the Permanent Court of Arbitration or the appropriate organ to be established under
United Nations auspices. Article 8 bis proposed by his del egati on woul d acconpl i sh
that by having the arbitrators appointed directly by the Permanent Court' of
Arbitration or the United Nations body to be established.

51. Finally, his delegation considered the |ist-procedure outlined in article 7,
paragraph 6, to be excessively cunbersore.

52. The CHAI RVAN inquired whether the Coomttee wi shed to base its discussion on
draft articles 7 and 8 as they appeared in docunment A/CN 9/112 or on the versions
submtted by the Bel gi an del egati on.

53. M. SANDERS (Special Consultant to the UNCI TRAL secretariat) said that every
attenpt to sinplify the arbitration procedure shoul d be wel comed. However, the
appoi ntrrent of arbitrators was the nost delicate issue in the entire set of
arbitration rules and the Secretariat had, after |engthy and thorough di scussion,
conme to prefer the systemoutlined in articles 7 and 8 of docunent A/CN 9/112. He
had doubts regarding the feasibility of the solution proposed by the Bel gi an

del egation for bypassing the intermediary appointing authority provided for in the
draft articles. In practice, it was difficult to think of a central authority which
was in a positionto find suitable arbitrators in every area of the world. That was
why articles 7 and 8 provided for the designation by the Secretary-CGeneral of the
Permanent Court of Arbitration or the body to be established under United Nations
auspi ces of an appointing authority whi ch woul d best be able to appoint suitable
arbitrators in each specific case. Mreover, neither the Secretary-General of the
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Permanent Court of Arbitration nor the United Nations body to be established woul d
be willing directly to appoint such arbitrators because of the political risks
involved. He therefore suggested that the Commttee shoul d base its di scussion on
the draft articles as contained in docunent A/ CN 9/112.

54. The CHAI RMAN suggested that the Conmittee could base its discussion on the

Bel gi an proposal for the procedure to be followed up to the point when the clai nant
mght apply for designation of the appointing authority to the Secretary-General of
the Permanent Court of Arbitration or the appropriate organ to be established under
United Nations auspi ces, and for subsequent aspects of the procedure on the draft
articles as contained in docunment A/ CN 9/112.

55. M. MELIS (Austria) said that his del egation synpathized with the Bel gi an
proposal s since they would sinplify the very cunbersome procedure provided for in
the Secretariat's draft articles. It would be a good ideato followthe sinple
arbitration rules established in the European Convention on International Conmerci al
Arbitration so as to avoid a long and conplicated procedure. dearly, as the
Special Gonsultant had said, it would be difficult for an international

organi zation to assune responsibility for the appointnment of arbitrators since it
woul d risk being blamed for the outcone of a case by the |osing party; however, new
article 8 bis proposed by Bel gi umsuggested two possi bl e appointing authorities.

He recalled that at the eighth session of the Conm ssion sone del egations had
questioned the inclusion of possibility of recourse to the Pernanent Court of
Arbitration at The Hague, since that Court was not concerned with commerci al
arbitration. As to the merits of an organ to be created under the auspices of the
United Nations, that woul d depend on how such an organ was forned; it could for
exanpl e be forned along the lines of the Special Conmittee provided for in

article IV of the European Convention on International Commercial. Arbitration, which
was an entity conposed of groups of experts on arbitration. There woul d have to be
a clear division between the United Nations and such a body, so that the United
Nations could not be held responsible for the outcome of a case.

56. M. PIRRNG (Federal Republic of Germany) said that the Bel gian proposal had
the merit of providing for a much sinpler procedure than that envisaged in the
Secretariat's version of article 7; he did not think that the doubts expressed by
the Special Consultant on the practicability of article 8 bis were grounds for
rejecting that article; indeed article 8 bis could provide that the claimant coul d
apply to either of the two bodi es named or an appointing authority, and it woul d
thus be inline with the situation described by the Special Consultant. He had
doubts about the practicability of direct nomination by an appointing authority as
envi saged in the European Convention on International Commercial Arbitration,
particularly as the Special Coomittee set up by that Convention had not yet had to
decide any question. He would be interested to hear fromthe Secretariat whether
or not the United Nations woul d be prepared to take the responsibility of creating
an organ to act as an appointing authority - whatever the answer was, the Bel gian
proposal could be a useful basis for an attenpt to sinplify the rules so that
arbitration time night be reduced.

57. M. GEST (lhited Kingdon) felt that the Conmittee could | eave aside the
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question of article 8 bis for later discussion. The new article 7 proposed by
Bel giumomtted the requirement in the Secretariat's version of article 7 that the
sole arbitrator should be of a nationality other than the nationality of the
partiesg and he agreed with that omssion. The new article 7 al so abandoned the
list systemprovided for in paragraph 3 of the Secretariat's article 7 and the
Committee shoul d discuss that change. The object of the Bel gi an proposal s was
clearly to streantine and sinplify arbitrati on procedures.

58. M. LEBEDEV (Wnion of Soviet Socialist Republics) saidthat since there were
substantive differences between the Bel gian proposals and the Secretariat's version
of articles 7 and 8, it would be better for the Conmittee to proceed with its

di scussion on the basis of the existing draft, especially as that draft reflected
the opinion of the majority of participants at the eighth session.

59. M. HOLTZMANN (Whited States of America) agreed with the approach suggested by
the representative of the Soviet Union, as that woul d be the best way to proceed in
an orderly fashion. The Commttee should take the Secretariat draft as a basis and
di scuss the differences with the Bel gian draft point by point.

60. The CHA RVAN said that the Coomttee could discuss the differences between the
two drafts on each question until it had at |east agreed on the procedure to be

fol |l oned before recourse was nade to a suprene authority. He therefore invited
comrents on paragraph 1 of draft article 7.

61. M. HOLTZMANN (Uhited States of America) said that his del egation consi dered
that the provision for neutral nationality in the existing text was a hel pful

concept; noreover, it reflected the practice provided for in international rules
adopted in the past, for exanple the 1QC rules. The concept was a hel pful guide

to the appointing authority; in the case of rules adnmnistered directly by
arbitration institutions, appointing authorities had a better idea of the
expectations of the parties involved, and the parties had a better idea of the
practices of appointing authorities. He recalled that the Final Act, which had been
signed by Governnents of nmany of the countries represented at the current neeting,
provided for the possibility of arbitration in a third country and therefore included
the concept of neutral nationality. However, his delegation felt that the parties
should, if they wi shed, have the opportunity to appoint an arbitrator of the
nationality of one of the parties in accordance with the general provisions in
article 2 of the draft rules. He therefore suggested that the wording of the
Secretariat's version of article 7, paragraph 1, should be nodified so as to indicate
that the neutral nationality requirement should apply in relation to an arbitrator
appoi nted by an appointing authority.

62. Wth regard to the provisions of the Secretariat's version of article 8,
paragraph 1, the two arbitrators appointed by the parties should not be linited by
the neutral nationality requirenment when choosing a third arbitrator to act as
president of the arbitral tribunal.

63. M. RCERICH (France) said that his delegation was not in favour of a neutral
nationality requirenent, since neutral nationality was no guarantee of
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inpartiality. Furthernmore, there was no reason why parties of the sane nationality
should be required to find an arbitrator of a different nationality, and the
criterion of nationality itself could give rise to problens, since the concept of
nationality was a delicate question |inked to the sovereignty of each State, which
alone was able to deternmine who were its nationals.

64 M. GQEST (Lhited Kingdon) said that his del egation, too, favoured the
omssion of the neutral nationality criterion, since the fact that an arbitrator
was of a nationality other than that of the parties to a dispute did not
necessarily guarantee independence or inpartiality, any nmore than the fact that an
arbitrator was of the sane nationality as one or other of the parties neant that he
would be inmpartial. It was nore a question of expertise and i ndependence than of
nationality. It would therefore be better to redraft article 7, paragraph 1, al ong
the lines of article 7, paragraph 1, in the alternative draft provisions

(A/C 9/113), so as to provide that the appointnent of a sole arbitrator shoul d be
nmade having regard to such considerations as were likely to secure the appoi nt ment
of an independent and inpartial sole arbitrator.

65. M. PIRRNNG (Federal Republic of Germany) said that his del egation did not
believe that a rigid principle of neutral nationality should be included in
article 7, since parties should be free to choose an arbitrator of the sane
nationality as one of the parties. He also agreed that no neutral nationality
requi rement should be applied in cases where two arbitrators chose a third
arbitrator to act as president of the arbitral tribunal, or where two parties to a
di spute were of the sanme nationality. It would therefore be better to make no
nention of nationality, as in the Bel gian proposals; indeed, in cases where
neutral nationality was desirable, the problemwould certainly be settled
satisfactorily by the appointing authority, since that authority would have to
take into account the need for the neutrality of the third arbitrator or sole
arbitrator. The ideas underlying article 7 could therefore be included in the
comrentary rather than in the article itself, and that would have the nerit of
sinplicity. He noted that the 1CC rul es al so made provision for parties invol ved
inadispute to nomnate an arbitrator of the same nationality as one of those
parties.

66. M. NANTILLA-MOLINA (Mexico) said he wished to record his del egation's
abstention on the question of a neutral nationality requirement, since he did not
have sufficient information on the experience and practice of arbitral
institutions in Mexico to be able to approve the om ssion of the requirenent.
However, he personally noted that a neutral nationality requirenent could obstruct
arbitration and invol ve del ays and additional expenditure, and there could al so be
problens in determining the nationality of parties.

67. The CHARVAN said it appeared that the najority of representatives were in
favour of omtting any nmention of the nationality of arbitrators; however the
Committee shoul d decide whether to provide that the appointing authority shoul d
take precautions to ensure the inpartiality of arbitrators.

68. M. STRAUS (International Council for Commercial Arbitration) speaking at the
invitation of the Chairman, recalled that the question of a neutral nationality

l...
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requi rement had been discussed at length at the tine when the rules had first been
drafted and that a nunber of proposals had been considered. Mst participants had
felt that neutral nationality did not necessarily guarantee inpartiality; however,
they had al so believed that the appearance of inpartiality was as inportant as
inpartiality itself, especially when establishing rules. The drafting group had

t heref ore discussed another formulation which would provide that the nationality
of the arbitrator should be other than that of either of the parties when one of
the parties so request ed.

69. M. SZASZ (Hungary) said he agreed with other representatives that neutral
nationality did not necessarily guarantee the inpartiality of an arbitrator;
however, if the arbitrator was of the sane nationality as one of the parties
involved in a dispute, that party woul d have sone advantages because of conmmon | egal
and coomercial traditions. He therefore considered that as a m ni mumt he

requi rement proposed by the representative of the United States shoul d be included
inthe rules so that neither an appointing authority nor individual arbitrators
woul d be able to select an arbitrator of the sane nationality as one of the

parties; only the parties should have that right.

70. M. GEVERA (Philippines) said that his delegation too, felt that neutral
national ity was no guarantee of independence or fairness, but believed at the sane
time that it was inportant to prevent any suspicion of partiality where an

arbitrator was of the sane nationality as one of the parties. He therefore suggested
that the words "unl ess the parties have expressly agreed ot herw se" shoul d be

added at the end of article 7, paragraph 1 of the Secretariat's text.

71. The CHAIRVAN said that it seened that the majority of representatives were
opposed to a neutral nationality requirement and therefore that the approach
suggested by the representatives of the United States and the United Ki ngdom coul d
be followed. Thus the concept of neutral nationality could be omtted from
article 7, paragraph 1, but in the case of an appointing authority appointing
arbitrators the rules could draw attention to the need to ensure inpartiality by
referring to the question of nationality; that provision could be drafted at a

| ater stage, when the Conmttee came to the question of the nom nation of
arbitrators by an appointing authority and could thus be omtted fromthe general
part of the provisions.

72. He suggested that the Commttee should establish a drafting group on
article 7, paragraph 1, conposed of the representation of the United Ki ngdomand
the Uhited States, and request it to present a redraft of that paragraph.

73. 1t was so deci ded.

The neeting rose at 5.55 p.m




