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* Requiring major Federal suppliers to publicly disclose
emissions and set reduction targets. This initiative would center
on contractor qualification (known as “responsibility” in U.S.
procurement.) Under a proposed rule published in November
2022, to be considered qualified (“responsible”), major federal
contractors (those with over USS50 million in annual federal

U S G reen obligations) would be required to publicly report their annual
B corporate-level GHG emissions and set targets to reduce them.

PFOCU rement Major contractors would also be required to disclose climate

h K risks and vulnerabilities that may affect their future economic

I n Itlatlves stability or their ability to deliver goods and services that are

critical to Federal agency missions (see summary table below).

* Launching a Buy Clean initiative for low-carbon materials. This
initiative promotes purchase of low-carbon materials in the
construction industry. In February 2022, the Biden
Administration launched its Federal Buy Clean Initiative and Task
Force that will “promote use of construction materials with
lower embodied emissions and pollutants across their lifecycle.”

https://publicprocurementinternational.com/2023/12/04/cop-28-uae-roundtable-on-environmentally-sustainable-public-procurement/
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https://www.sustainability.gov/federalsustainabilityplan/fed-supplier-rule.html
https://www.sustainability.gov/federalsustainabilityplan/fed-supplier-rule.html
https://www.federalregister.gov/documents/2022/11/14/2022-24569/federal-acquisition-regulation-disclosure-of-greenhouse-gas-emissions-and-climate-related-financial
https://www.sustainability.gov/buyclean/index.html
https://www.whitehouse.gov/briefing-room/statements-releases/2022/02/15/fact-sheet-biden-harris-administration-advances-cleaner-industrial-sector-to-reduce-emissions-and-reinvigorate-american-manufacturing/
https://www.whitehouse.gov/briefing-room/statements-releases/2022/02/15/fact-sheet-biden-harris-administration-advances-cleaner-industrial-sector-to-reduce-emissions-and-reinvigorate-american-manufacturing/

* Changing Federal procurement rules to minimize the risk of climate
change, including factoring in the social cost of greenhouse gas (SC-GHG)
in procurement decisions. This initiative seeks to require agencies
to consider lifecycle costs of sustainable alternatives. Under Federal
Acquisition Regulation (FAR) Part 7, federal agencies must already consider
the life-cycle cost of alternatives in procurement decisions. In 2021,
President Biden issued Executive Order 14030, which directed regulators
to amend the FAR to “ensure that major Federal agency procurements

U S G reen minimize the risk of climate change, including requiring the social cost of

1 greenhouse gas emissions to be considered in procurement decisions and,

Procu rement where appropriate and feasible, give preference to bids and proposals

from suppliers with a lower social cost of greenhouse gas emissions.” The

I N ItlatIVES Biden administration says that it “aims to strengthen lifecycle cost

approaches to include the SC-GHG—the incremental future economic
damages caused by each ton of carbon pollution—can be a valuable tool
to guide agencies toward investments that are compatible with the low-
carbon economy of the future.” In September 2023, the White

House announced that it was directing federal regulators to incorporate

SC-GHG estimates into a wide range of federal agency actions, including

each agency’s procurement function. In October 2021, regulators

had issued a request for comments on minimizing the risk of climate

change in federal acquisitions, and a draft proposed rule (FAR Case 2021-

016) is under review.

https://publicprocurementinternational.com/2023/12/04/cop-28-uae-roundtable-on-environmentally-sustainable-public-procurement/
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https://www.acquisition.gov/far/part-7
https://www.acquisition.gov/far/part-7
https://www.federalregister.gov/documents/2021/05/25/2021-11168/climate-related-financial-risk
https://www.whitehouse.gov/briefing-room/statements-releases/2023/09/21/fact-sheet-biden-harris-administration-announces-new-actions-to-reduce-greenhouse-gas-emissions-and-combat-the-climate-crisis/
https://www.federalregister.gov/documents/2021/10/15/2021-22266/federal-acquisition-regulation-minimizing-the-risk-of-climate-change-in-federal-acquisitions
https://www.acq.osd.mil/dpap/dars/opencases/farcasenum/far.pdf

* Maximizing the procurement of sustainable products and services. This
initiative stresses the use of approved eco-labels to identify sustainable
products for acquisition, and calls for purchase of those products
whenever practicable. In September 2021, the Biden administration
issued a proposed rule to update FAR Part 23 to “focus on current
environmental and sustainability matters and to implement a
requirement for agencies to procure sustainable products and services to
the maximum extent practicable.” Specifically, the proposed rule would

call on agencies to purchase the products identified by the U.S.
U .S. G reen Environmental Protection Agency (EPA) under various eco-labels. Under

the proposed revised FAR 23.103, agencies would be required to “procure
Procu rement sustainable products and services . . . to the maximum extent

/% f practicable.” Procuring sustainable products and services would be

I n |t| atlves considered practicable unless the agency could not acquire products or
services (i) competitively within a reasonable performance schedule; (ii)
that meet reasonable performance requirements; or (iii) at a reasonable
price.

* Establishing the Net-Zero Emissions Procurement Federal Leaders
Working Group, including a Buy Clean Task Force, to drive strategy and
implementation. This initiative is part of the federal government’s overall
strategy for reducing climate change. These federal officials would work
within the Biden administration’s broader Federal Sustainability Plan
Strategy Mix, which includes procurement as a core pillar of the Biden
administration’s overall plan for meeting sustainability goals.

https://publicprocurementinternational.com/2023/12/04/cop-28-uae-roundtable-on-environmentally-sustainable-public-procurement/
7



https://www.whitehouse.gov/ceq/news-updates/2023/08/01/biden-harris-administration-announces-plan-to-maximize-purchases-of-sustainable-products-and-services-as-part-of-the-presidents-investing-in-america-agenda/
https://www.federalregister.gov/documents/2023/08/03/2023-16012/federal-acquisition-regulation-sustainable-procurement
https://www.acquisition.gov/far/part-23
https://www.federalregister.gov/documents/2023/08/03/2023-16012/federal-acquisition-regulation-sustainable-procurement#sectno-citation-23.103
https://www.sustainability.gov/federalsustainabilityplan/targets-actions.html
https://www.sustainability.gov/federalsustainabilityplan/targets-actions.html

New U.S. Rule on Green Procurement
89 Fed. Reg. 30212 (Apr. 22, 2024)

* New clause FAR 52.223-23, Sustainable Products and Services (May 2024)

* Requiring agencies must procure sustainable products and services “to the maximum
extent practicable”

* Applies to all procurements, including micro-purchases
* Does not apply to weapon systems, or to contracts performed abroad

* Requiring agency is to list the required sustainable products and services in the
solicitation

« Agency may decide not to require sustainable goods or services (FAR 23.103-.104)
(and if so must prepare written justification) because of:
* Price not reasonable (life-cycle cost assessment recommended but not mandatory)

* Performance issues (e.g., mission demands, quality, “Buy American” and
cybersecurity)

* Time (cannot purchase competitively within a reasonable performance schedule)
* Requiring agency lists sustainable products/services, evaluates and enforces

* Defines “sustainable products and services” to specify that products and services must meet,
e.g., the Environmental Protection Agency (EPA) Recommendations of Specifications,

_ Standards, and Ecolabels (“EPA Recommendations”) in effect as of October 2023

* EPA Recommendations include 40+ ecolabels — Ecolabel Index reports 456 ecolabels
worldwide

e Compare EPA Framework for assessing ecolabel standards vs. EU Procurement Directive
_/ Art. 53 / Max Havelaar (CJEU C-368-10) ?



https://www.ecolabelindex.com/ecolabels/#google_vignette
https://www.epa.gov/greenerproducts/framework-assessment-environmental-performance-standards-and-ecolabels-federal
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0024

EU-U.S. Trade and Technology Council

- The catalogue was released as part of the sixth ministerial
meeting of the Trade and Technology Council (“TTC”),
which took place in Leuven, Belgium, on 4 and 5 April 2024.
The meeting was co-chaired by European Commission
Executive Vice President Margrethe Vestager, European
Commission Executive Vice President Valdis Dombrovskis,
United States Secretary of State Antony Blinken, United States
Secretary of Commerce Gina Raimondo, and United States
Trade Representative Katherine Tai, joined by European
Commissioner Thierry Breton, and hosted by the Belgian
Presidency of the Council of the European Union.

« The “EU-US Trade and Technology Council provides a forum
for the United States and European Union to coordinate
approaches to key global trade, economic, and technology
issues and to deepen transatlantic trade and economic
relations based on these shared values. It was established
during the EU-US Summit on 15 June 2021 in Brussels.”



https://www.ustr.gov/about-us/policy-offices/press-office/press-releases/2024/april/us-eu-joint-statement-trade-and-technology-council
https://www.ustr.gov/about-us/policy-offices/press-office/press-releases/2024/april/us-eu-joint-statement-trade-and-technology-council

The joint catalogue reflects a
common understanding on how
“green public procurement” —
public procurement grounded in
environmental sustainability — can
positively contribute to achieving
shared environmental goals posed by
climate change. The catalogue
identifies key policies, actions and
best practices in green public

procurement, as part of a broader ’
effort to use public procurement to Joint U.S.-EU Catalogue of

“catalyze” reductions in the greenhouse Best Practices on Green Public
gasses which cause global warming. Procurement

U.S.-EU Trade and Technology Council

Working Group on Climate and Clean Tech
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Catalogue Demonstrates Parallel Developments — EU / US

L7 Planning

e U.S. — “Maximum extent practicable” by purchasing agencies
* EU — Member States’ National Action Plans

Contractor Qualification

® EU — Vendors can be excluded if violate environmental requirements

Eco-Labels

e US — New final rule follows EPA recommended eco-labels
e EU — Directive allows eco-labels

Technical Evaluation

e EU -- Member States incorporate environmental standards in evaluations
J ¢ US -- New rule encourages agencies to evaluate for sustainability

Life-Cycle Costs

e EU — EU publishes Life-Cycle Costing tool
* US -- New rule encourages agencies to evaluate life-cycle costs

U.S.-EU Trade and Technology Council

Working Group on Climate and Clean Tech

Joint U.S.-EU Catalogue of
Best Practices on Green Public
Procurement



https://green-business.ec.europa.eu/green-public-procurement/life-cycle-costing_en

Conclusion

cyukins@law.gwu.edu




	Slide 1: Green Procurement: U.S. and Transatlantic Report
	Slide 2: Christopher Yukins
	Slide 3
	Slide 4: Strategies for Environmental Sustainability
	Slide 5: U.S. Green Procurement Initiatives
	Slide 6: U.S. Green Procurement Initiatives
	Slide 7: U.S. Green Procurement Initiatives
	Slide 8: New U.S. Rule on Green Procurement  89 Fed. Reg. 30212 (Apr. 22, 2024)
	Slide 9: EU-U.S. Trade and Technology Council
	Slide 10
	Slide 11: Catalogue Demonstrates Parallel Developments – EU / US
	Slide 12: Conclusion

