











Chapter XIV. Settlement of disputes

SUMMARY

It is advisable that the parties agree on the method by which future disputes
arising out of the countertrade agreement and the related supply contracts
would be settled. Dispute-settiement methods include negotiation, conciliation,
arbitration and judicial proceedings (paragraphs 1-6). In some States, restric-
tions exist as to the freedom of a State agency to conclude an arbitration
agreement or to agree to the jurisdiction of a court of a foreign State (para-
graph 7).

Usually, the most satisfactory method of settling a dispute is through amicable
settlement by negotiation between the parties (paragraphs 8-11).

If the parties fail to settle a dispute through negotiation, they may wish to
attempt to do so through conciliation before resorting to arbitral or judicial
proceedings. The object of conciliation is to achieve an amicable settlement
of the dispute with the assistance of a neutral conciliator. If the parties provide
for conciliation, they may settle relevant procedural issues by agreeing on a set
of conciliation rules such as the UNCITRAL Conciliation Rules (see annex)
(paragraphs 12-15).

There are various reasons why arbitration is frequently used for settling dis-
putes arising in countertrade transactions (paragraphs 16 and 17). In general,
arbitral proceedings may be conducted only if the parties agree thereto. Since
it may be more difficult to reach an agreement to arbitrate after a dispute has
arisen, it is advisable to enter into an arbitration agreement at the outset of the
countertrade transaction (paragraphs 18-23). The parties are able to select the
type of arbitration that best suits their needs (paragraphs 24-26).

The arbitral proceedings will normally be governed by the procedural law of
the State where the proceedings take place. It is advisable for the parties to
agree on a set of arbitration rules to govern arbitral proceedings under their
agreement. When the parties choose to have their arbitrations administered by
an institution, the institution may require the parties to use the rules of that
institution (paragraphs 27-29). Some arbitration rules contain a model arbi-
tration clause that invites the parties to settle in the arbitration clause matters
such as the involvement of an appointing authority and the number of arbitra-
tors (paragraphs 30-34), the place of arbitration (paragraphs 35-39) and the
language or languages to be used in the arbitral proceedings (paragraphs 40
and 41).

Disputes that are not settled through negotiation or conciliation can be settled,
if the parties do not opt for arbitration, in judicial proceedings. Courts of one
or more States may be competent to decide a given dispute. Parties may agree
on a jurisdiction clause under which the parties are obligated to submit disputes
to a specified court (paragraphs 42-45).

Countertrade transactions often involve several contracts, in addition to the
countertrade agreement. In such multi-contract transactions, the parties may
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wish to consider whether it would be desirable to agree on a single body for
the settlement of all disputes that may arise in the transaction, i.e., the same
conciliator, arbitral tribunal or court (paragraphs 46-49).

Disputes may arise in a countertrade transaction that involve or affect not only
the exporter and the importer, but other parties as well, in particular third
persons engaged in the transaction as purchasers and suppliers of countertrade
goods. In such multi-party disputes, it may be desirable to settle all related
issues in the same dispute settlement proceedings (paragraphs 50-53).

A. General remarks

1. Disputes may arise in a countertrade transaction with respect to the counter-
trade agreement, and with respect to the supply contracts concluded pursuant to the
countertrade agreement. It is advisable that the parties agree on the manner in which
any future disputes arising out of the countertrade agreement and the related supply
contracts are to be settied.

2. In general, it is desirable for the parties initially to attempt to settle their disputes
through negotiation (section B). If negotiation is not successful, the parties might
wish to refer their dispute to an independent conciliator, who is to make recommen-
dations to the parties on how to settle the dispute (section C). If those methods of
dispute settlement fail, there are basically two methods available of obtaining a
binding decision: arbitration and judicial proceedings. Arbitration is a process by
which parties refer disputes that might arise between them, or that have already
arisen, for decision by an arbitral tribunal composed of one or more persons (arbi-
trators) selected by them (section D). Arbitral proceedings may be initiated only on
the basis of an arbitration agreement. In general, the parties are obligated to accept
the decision of the arbitral tribunal (arbitral award) as final and binding. The arbitral
award is usually enforceable in a manner similar to a court decision. In the absence
of an arbitration agreement, disputes between the parties will have to be settled in
judicial proceedings (section E).

3. This chapter does not deal with procedures agreed upon by the parties for
determining terms of a supply contract that have been left open in the countertrade
agreement. Such methods include procedures to be observed by the parties in nego-
tiating supply contract terms, standards and guidelines to be used in setting the
terms, designation of a third person to determine a contract term, or authorizing one
of the parties to determine a contract term within agreed parameters. Such methods
are discussed generally in chapter III, “Countertrade commitment”, paragraphs 38-
60, and with respect to specific types of contract terms in chapter V, “Type, quality
and quantity of goods”, paragraphs 28, 29, 37 and 42, and chapter VI, “Pricing of
goods”, paragraphs 11-47.

4. The implementation of a countertrade transaction usually includes ongoing dis-
cussions between the parties that may permit many problems and misunderstandings
to be resolved without recourse to dispute settlement proceedings. If such discus-
sions result in an amendment of the countertrade agreement or of a supply contract,
it is advisable to express the agreement in writing (see chapter IV, “General remarks
on drafting”, paragraphs 3-5).
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5. When the parties embody all of their contractual obligations in the two direc-
tions in a single contract (see chapter II, “Contracting approach”, paragraphs 2-
10), a broadly worded dispute settlement clause in that contract would, in the ab-
sence of a contrary provision, govern all disputes arising from the contract. How-
ever, usually the parties embody their obligations in the two directions in more than
one contract (see chapter 1I, paragraphs 11-23). In multi-contract countertrade trans-
actions, the parties may consider it useful to agree that all of the supply contracts,
which are contracts by which a third party is engaged to purchase or to supply
goods, as well as the countertrade agreement, are subject to one dispute settlement
clause.

6. When the countertrade agreement provides for the future conclusion of supply
contracts, the parties may stipulate in the countertrade agreement that all of those
contracts are to be subject to a particular method of dispute settlement. In this way
the countertrade agreement may settle an issue that would otherwise be addressed in
each supply contract.

7. In some States restrictions exist as to the freedom of a State agency or some
other entity of the State to conclude an arbitration agreement or to agree to the
jurisdiction of a court of a foreign State. The right to enter into such dispute settle-
ment clauses may be limited to certain types of transactions or to transactions with
a foreign party, or such clauses may be subject to an authorization. It is advisable
for the parties to investigate dispute settlement aspects in such cases in order to be
assured that they are free to enter into a binding dispute settlement clause.

B. Negotiation

8. The most satisfactory method of settling a dispute between parties is usually
to reach an amicable settlement of the dispute by negotiation between the parties.
An amicable settlement may avoid disruption of the business relationship between
the parties. In addition, it may save the parties the considerable cost and the greater
amount of time that are normally required for the settlement of disputes by other
means. Furthermore, negotiation may be a particularly attractive approach in
long-term countertrade transactions in which the countertrade agreement indi-
cates the terms of the future supply contracts in a general rather than in a specific
manner.

9. Even though the parties may wish to attempt to settle their disputes through
negotiation before invoking other means of dispute settlement, it may not be desi-
rable for the dispute settlement clause to prevent a party from resorting to other
means of dispute settlement until a period of time allotted for negotiation has ex-
pired. If the clause stipulates that other dispute settlement proceedings may not be
initiated during the negotiation period, it is advisable to permit a party to initiate
other proceedings even before the expiry of that period in certain cases, e.g., where
a party states in the course of negotiations that it is not prepared to negotiate any
longer, or where the initiation of arbitral or judicial proceedings before the expiry
of the negotiation period is needed in order to prevent the loss or prescription of a
right. It is advisable to require a settlement reached through negotiation to be re-
duced to writing.
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10. Since the outcome of a dispute between two parties to a countertrade transac-
tion might affect the interests of another party to the countertrade transaction, it
might be agreed that the party not directly involved in the dispute should be permit-
ted to participate in the negotiations. Such a situation may arise when a third party
is engaged to purchase countertrade goods and the dispute occurs between the third
party and the supplier. In this case the party originally committed to purchase goods
may be liable for payment of an agreed sum in the event that the intended purchase
by the third party fails to take place and the countertrade commitment is not fulfilled.
Similarly, a party committed to supply who engages a third-party supplier may have
an interest in the outcome of the dispute between the third-party supplier and the
purchaser. The right to such participation in the negotiation of a settlement may be
limited to the case in which the party that engages the third party remains liable for
the fulfilment of the countertrade commitment. In the case of a multi-party counter-
trade transaction, it may be agreed that all parties to the transaction would participate
in the negotiations.

11. In long-term countertrade transactions, the parties may establish a joint com-
mittee to coordinate and monitor implementation of the countertrade transaction
(see chapter III, “Countertrade commitment”’, paragraph 64). Such a committee
may permit the parties to detect possible sources of difficulties and disputes at an
early stage and may be an appropriate vehicle for settling disputes through nego-
tiation.

C. Conciliation

12. If the parties fail to settle a dispute through negotiation, they may wish to
attempt to do so through conciliation before resorting to arbitral or judicial proceed-
ings. The object of conciliation is to achieve an amicable settlement of the dispute
with the assistance of a neutral conciliator respected by both parties. In contrast to
an arbitrator or judge, the conciliator does not decide a dispute; rather, the concilia-
tor assists the parties in reaching an agreed settlement, often by proposing solutions
for their consideration.

13. Conciliation is non-adversarial and confidential. The parties are more likely
to preserve the good business relationship that exists between them than in arbi-
tral or judicial proceedings. Conciliation may even improve the relationship between
the parties, since the scope of the conciliation and the ultimate agreement of the
parties may go beyond the strict confines of the dispute that gave rise to the con-
ciliation. Conciliation may also permit the participation in the settlement of the
dispute of parties that are not directly involved in the dispute but who have an
interest in the outcome of the dispute. On the other hand, a potential disadvan-
tage of conciliation is that, if the conciliation were to fail, the money and time
spent on it would be wasted. It is advisable that, before initiating conciliation, the
parties consider carefully whether there exists a real likelihood of reaching a settle-
ment.

14. If the parties provide for conciliation, they will have to settle a number of
issues for the conciliation to be effective. It is not feasible to settle all of those issues
in the body of the countertrade agreement; rather, the parties may incorporate into
their agreement by reference a set of conciliation rules prepared by an international
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organization, such as the UNCITRAL Conciliation Rules.! Other sets of conciliation
rules have been prepared by various international and national organizations.

15. It is often advisable to commence conciliation proceedings before resorting to
arbitral or judicial proceedings. If during conciliation proceedings arbitral or judicial
proceedings have been initiated, the parties might still find it useful to continue with
the conciliation. Conciliation may also be initiated after the commencement of arbi-
tral or judicial proceedings.

D. Arbitration

16. There are various reasons why arbitration is frequently used for settling dis-
putes arising in countertrade transactions. Arbitral proceedings may be structured by
the parties so as to be less formal than judicial proceedings and better suited to the
needs of the parties and to the specific features of the disputes likely to arise under
the countertrade agreement or a related contract. The parties can choose as arbitra-
tors persons who have expert knowledge of the subject-matter in dispute. The parties
may choose the place where the arbitral proceedings are to be conducted. They may
also choose the language or languages to be used in the arbitral proceedings. In
addition, the parties can choose the applicable law, and that choice will almost
always be respected by the arbitral tribunal; the same is not always true of judicial
proceedings (see chapter XIII, “Choice of law”, paragraph 12). Where parties agree
to arbitration, neither party submits to the courts of the country of the other party.
Arbitral proceedings may be less disruptive of business relations between the parties
than judicial proceedings. The proceedings and arbitral awards can be kept confiden-
tial, while judicial proceedings and decisions usually cannot. Arbitral proceedings
tend to be more expeditious and may be less costly than judicial proceedings. It may
be noted, however, that some States provide for summary judicial proceedings for
disputes involving a sum of money that does not exceed a specified threshold. Under
some national laws, an arbitral tribunal may have more latitude than a court in
deciding that the claimant is entitled to the remedy of specific performance. Finally,
as a result of international conventions that assist in the recognition and enforcement
of foreign arbitral awards, those awards are frequently recognized and enforced
more easily than foreign judicial decisions. A principal convention of this type, to
which many States are party, is the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (New York, 1958).2

17. On the other hand, an arbitral award may be set aside in judicial proceedings.
The initiation of those proceedings will delay the final settlement of the dispute.
However, under many legal systems, an arbitral award may be set aside only on a
limited number of grounds, for example that the arbitral tribunal lacked authority to
decide the dispute, that a party could not present its case in the arbitral proceedings,
that the rules applicable to the appointment of arbitrators or to the arbitral procedure

'Official Records of the General Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17),
para. 106. Accompanying the UNCITRAL Conciliation Rules is a model conciliation clause, which reads:
“Where, in the event of a dispute arising out of or relating to this contract, the parties wish to seek
an amicable settlement of that dispute by conciliation, the conciliation shall take place in accordance
with the UNCITRAL Conciliation Rules as at present in force.”
The use of other conciliation rules may also be appropriate in a given case.
2United Nations, Treaty Series, vol. 330, No. 4739.
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were not complied with, or that the award was contrary to public policy. It may also
be noted that, in some States, it is not possible for parties to preclude courts from
settling certain types of disputes (see also above, paragraph 7). In addition, a court
may award and enforce provisional measures of protection or injunctions to a broad-
er extent than an arbitral tribunal.

1. Scope of arbitration agreement and mandate of arbitral
tribunal

18. Arbitral proceedings may be conducted only on the basis of an agreement by
the parties to arbitrate. The agreement may be reflected either in an arbitration clause
included in the countertrade agreement or a related contract, or in a separate arbi-
tration agreement concluded by the parties before or after a dispute has arisen. Since
it may be more difficult to reach an agreement to arbitrate after a dispute has arisen,
it is advisable to enter into an arbitration agreement at the outset of the countertrade
transaction. However, under some legal systems, an agreement to arbitrate is proce-
durally and substantively effective only if it is concluded or confirmed after a dis-
pute has arisen.

19. The arbitration agreement should indicate what disputes are to be settled by
arbitration. For example, the arbitration clause may stipulate that all disputes arising
out of or relating to the countertrade agreement or the breach, termination or invali-
dity thereof are to be settled by arbitration. In some cases, the parties may wish to
exclude from that wide grant of jurisdiction certain types of disputes that they do not
wish to be settied by arbitration.

20. If permitted under the law applicable to the arbitral proceedings, the parties
may wish to authorize the arbitral tribunal to order interim measures pending the
final settlement of a dispute. However, under some legal systems arbitral tribunals
are not empowered to order interim measures. Under other legal systems where
interim measures of protection can be ordered by an arbitral tribunal, they cannot
be enforced; in those cases it may be preferable for the parties to rely on a court
to order interim measures. Under many legal systems a court may order interim
measures even if the dispute is to be or has been submitted to arbitration.

21. Itis desirable for the arbitration agreement to obligate the parties to implement
arbitral decisions, including decisions ordering interim measures. The advantage of
including such an obligation in the agreement is that under some legal systems,
where an arbitral award is not enforceable under the statutes specifically relating to
arbitral awards, a failure by the party to implement an award when obligated to do
so by the agreement might be treated in judicial proceedings as a failure by the party
to perform a contractual obligation.

22. If judicial proceedings are instituted in respect of a dispute that is covered by
a valid arbitration agreement, upon a timely request the court will normally refer the
dispute to arbitration. However, the court may retain the authority to order interim
measures and will normally be entitled to control certain aspects of arbitral pro-
ceedings (e.g., to decide on a challenge to arbitrators) and to set aside arbitral awards
on certain grounds (see above, paragraph 17).
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23. Parties that are considering authorizing the arbitral tribunal to decide disputes
ex aequo et bono or to act as amiable compositeur should bear in mind that arbitra-
tors are not permitted to do so under some legal systems. In addition, such authoriza-
tions may be interpreted in different ways and lead to legal insecurity. For example,
the terms might be interpreted as authorizing the arbitral tribunal to be guided either
only by principles of fairness, justice or equity, or by those principles and, in addi-
tion, those provisions of the applicable law regarded in the legal system of that law
as fundamental. If the parties wish to authorize the arbitral tribunal to decide dis-
putes without applying all legal rules of a State, they may wish to specify the
standards or rules according to which the arbitral tribunal is to decide the substance
of the dispute. Moreover, in order to avoid any misunderstanding, the parties may
wish to make it clear that the arbitral tribunal is to decide in accordance with the
terms of the supply contract or the countertrade agreement and the relevant usages
of trade applicable to the transaction.

2. Type of arbitration and appropriate procedural rules

24. The parties are free to select the type of arbitration that best suits their needs.
It is desirable that they agree on appropriate rules to govern their arbitral proceed-
ings. There is a wide range of arbitration systems available, with varying degrees of
involvement of permanent bodies (e.g., arbitration institutions, courts of arbitration,
professional or trade associations and chambers of commerce) or third persons (e.g.,
presidents of courts of arbitration or of chambers of commerce). At one end of the
spectrum is the pure ad hoc type of arbitration, which does not involve a permanent
body or third person in any way. This means, in practical terms, that no outside help
is available (except, perhaps, from a national court) if, for example, difficulties are
encountered in the appointment or challenge of an arbitrator. Moreover, any neces-
sary administrative arrangements have to be made by the parties or the arbitrators
themselves. At the other end of the spectrum there are arbitrations fully administered
and supervised by a permanent body, which may review terms of reference and the
draft award and may revise the form of the award and make recommendations as to
its substance.

25. Between these two types of arbitration there is a considerable variety of arbi-
tration systems, all of which involve an appointing authority but differ as to the
administrative services that they provide. The essential, although not necessarily
exclusive, function of an appointing authority is to compose or assist in composing
the arbitral tribunal (e.g., by appointing the arbitrators, deciding on challenges of an
arbitrator or replacing an arbitrator). Administrative or logistical services, which
may be offered as a package or separately, could include the following: forwarding
written communications of a party or the arbitrators; assisting the arbitral tribunal in
establishing and notifying the date, time and place of hearings and other meetings;
providing, or arranging for, meeting rooms for hearings or deliberations of the
arbitral tribunal; arranging for stenographic transcripts of hearings and for interpre-
tation during hearings and possibly translation of documents; assisting in filing or
registering the arbitral award, when required; holding deposits and administering
accounts relating to fees and expenses; and providing other secretarial or clerical
assistance.

26. Unless the parties opt for pure ad hoc arbitration, they may wish to agree on
the body or person to perform the functions that they require. Among the factors
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worthwhile considering in selecting an appropriate body or person are the following:
willingness to perform the required functions; competence, in particular in respect
of international matters; appropriateness of fees measured against the extent of ser-
vices requested; seat or residence of the body or person and possible restriction
of its services to a particular geographic area. The latter point should be viewed
in conjunction with the probable or agreed place of arbitration (see below, para-
graphs 35-39). However, certain functions (e.g., appointment) need not necessarily
be performed at the place of arbitration, and certain arbitral institutions are prepared
to provide services in countries other than those where they are located.

27. In most cases, the arbitral proceedings will be governed by the procedural law
of the State where the proceedings take place. Many States have laws regulating
various aspects of arbitral proceedings. Some provisions of these laws are manda-
tory; others are non-mandatory. In selecting the place of arbitration, the parties
may wish to consider the extent to which the law of a place under consideration
recognizes the special needs and features of international commercial arbitration
and, in particular, whether it is sufficiently liberal to allow the parties to tailor the
procedural rules to meet their particular needs and wishes while at the same time
ensuring that the proceedings are fair and efficient. A recent trend in this direc-
tion, discernible from modern legislation in some States, is being enhanced and
fortified by the UNCITRAL Model Arbitration Law.> The Model Law is becoming
increasingly accepted by States of different regions and different legal and economic
systems.

28. Since the procedural rules in the arbitration laws of some States are not neces-
sarily suited to the particular features and needs of international commercial arbitra-
tion, and since, in any case, those laws do not contain rules settling all procedural
questions that may arise in relation to arbitral proceedings, the parties may wish to
adopt a set of arbitration rules to govern arbitral proceedings. When the parties
choose to have their arbitrations administered by an institution, the institution may
require the parties to use the rules of that institution, and may refuse to administer
a case if the parties have modified provisions of those rules that the institution
regards as fundamental to its arbitration system. Most arbitral institutions, however,
offer a choice of two or sometimes more sets of rules and often allow the parties to
modify any of the rules. If the parties are not required by an institution to use a
particular set of arbitration rules or to choose among specified sets of rules, or if they
choose ad hoc arbitration, they are free to choose a set of rules themselves. In
selecting a set of procedural rules, the parties may wish to consider its suitability for
international cases and the acceptability of the procedures contained in it.

29. Of the many arbitration rules promulgated by international organizations or
arbitral institutions, the UNCITRAL Arbitration Rules deserve particular mention.*
They provide a satisfactory set of rules for all stages of arbitral proceedings from
the commencement of proceedings and composition of the arbitral tribunal to the
making of the arbitral award. These Rules have proven to be acceptable in the
various legal, social and economic systems and are widely known and used in all
parts of the world. Parties may use them in pure ad hoc arbitrations as well as in

SUNCITRAL Model Law on International Commercial Arbitration (Official Records of the General
Assembly, Fortieth Session, Supplement No. 17 (A/40/17), para. 332 and annex L

*Official Records of the General Assembly, Thirty-first Session, Supplement No. 17 (A/31/17), para. 57.
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arbitrations involving an appointing authority with or without the provision of addi-
tional administrative services. A considerable number of arbitration institutions in all
regions of the world have either adopted these Rules as their own institutional rules
for international cases or have offered to act as appointing authority in conjunction
with the use of those Rules. Most of them will provide administrative services in
cases conducted under the UNCITRAL Arbitration Rules.

30. Where a model clause accompanies the arbitration rules to govern arbitrations
under the countertrade agreement or is suggested by an arbitral institution, adoption
of that clause by the parties may help to enhance the certainty and effectiveness of
the arbitration agreement. Some model clauses invite the parties to settle certain
practical matters by agreement. These include the involvement of an appointing
authority, as well as the number of arbitrators (see below, paragraphs 31-33), the
appointment of arbitrators (paragraph 34), the place of arbitration (paragraphs 35-
39) and the language or languages to be used in the arbitral proceedings (para-
graphs 40 and 41).5

3.  Number of arbitrators

31. The parties may wish to specify in the arbitration clause the number of arbi-
trators who are to comprise the arbitral tribunal. If the parties fail to do so, the
chosen arbitration rules or, in some cases, the law applicable to the arbitral pro-
ceedings will either specify that number or the manner by which it is to be deter-
mined. Agreement by the parties on the number of arbitrators will enable the parties
to ensure that the number conforms to their particular needs and wishes, and will
provide certainty in respect of that aspect of the appointment process. However,
parties should be aware that some national laws restrict their freedom to agree upon
the number of arbitrators by, for example, prohibiting an even number of arbitrators.

32. Other than the possible legal restriction just referred to, the considerations that
may be relevant to the question of the number of arbitrators are essentially of a
practical nature. In order to ensure the efficient functioning of the arbitral proceed-
ings and the taking of decisions, it is usually desirable to specify an uneven number,
i.e., one or three, although in practice parties sometimes specify two-member panels,
coupled with a mechanism for involving a third arbitrator (umpire or referee) to
overcome any impasse between the two.

33. As to whether one or three arbitrators should be specified, the parties may wish
to consider that arbitral proceedings conducted by a sole arbitrator are generally less

A number of model arbitration clauses exist. Generally, it is advisable to use the model clause that
pertains to the chosen arbitration rules. The following clause is recommended in the UNCITRAL Arbi-
tration Rules:

“Any dispute, controversy or claim arising out of or relating to this contract, or the breach,
termination or invalidity thereof, shall be settled by arbitration in accordance with the UNCITRAL
Arbitration Rules as at present in force.

“Note—Parties may wish to consider adding:

“(a) The appointing authority shall be ... (name of institution or person);
“(b) The number of arbitrators shall be. .. (one or three);

“(c) The place of arbitration shall be. .. (town or country);

“(d) The language(s) to be used in the arbitral proceedings shall be . ..”
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costly and tend to be more expeditious than proceedings where the fees of three
arbitrators have to be paid and where three time schedules have to be accommo-
dated. On the other hand, three arbitrators may bring a wider range of expertise
and background to the proceedings. Since the desirable expertise and background
can be of different types, different methods of appointing the arbitrators may be
envisaged.

4. Appointment of arbitrators

34, On the one hand, each party may want in an international case to have one
arbitrator of its choice who would be familiar with the economic and legal environ-
ment in which that party operates. Therefore, the parties might agree on a method
by which each party appoints one arbitrator and the third arbitrator is chosen by the
two thus appointed or by an appointing authority. On the other hand, in complex
disputes involving legal, technical and economic issues, it may be of considerable
advantage to have arbitrators with different qualifications and expertise in the rele-
vant fields. Where parties attach particular importance to this aspect, they may wish
to entrust an appointing authority with the appointment of all three arbitrators and,
possibly, specify the qualifications or expertise required of the arbitrators.

5. Place of arbitration

35. The parties may wish to specify in the arbitration agreement the place where
the proceedings are to be held and where the arbitral award is to be issued. The
selection of an appropriate place of arbitration may be crucial to the functioning of
the arbitral process and to the enforceability of the arbitral award. The following
considerations may be relevant to the selection of the place of arbitration.

36. Firstly, the parties may consider it desirable to choose a place of arbitration
such that an award issued in that place would be enforceable in the countries where
the parties have their places of business or substantial assets. In many States, foreign
awards are readily enforceable only by virtue of multilateral or bilateral treaties, and
often only on the basis of reciprocity. In some States enforcement is available on the
basis of legislation providing for the reciprocal enforcement of awards made in
certain other States. The Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York, 1958),2 to which a large number of States are party,
allows a Contracting State to declare that it will apply the Convention to the recog-
nition and enforcement of awards made only in the territory of another Contracting
State (art. I(3)). More than half of the States parties to the Convention have made
such a declaration. The parties to the arbitration agreement may thus wish to choose
the place of arbitration in a State that is a party to the Convention or has another
arrangement for recognition and enforcement of awards with the States where en-
forcement might later be sought.

37. Secondly, the parties may consider it desirable to choose a place where the
arbitration law provides a suitable legal framework for international cases. Some

- arbitration laws might be inappropriate because, for example, they unduly restrict the
autonomy of the parties or fail to provide a comprehensive procedural framework to
ensure efficient and fair proceedings.
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38. Considerations of a more practical nature include the following: the conve-
nience of the parties and other persons involved in the proceedings; the availability
of necessary facilities, including meeting rooms, support services and communi-
cation facilities; the availability of administrative services of an arbitral institution
or chamber of commerce, if so desired by the parties; relevant costs and expen-
ses, including expenses for travel, accommodation, meeting rooms and support ser-
vices; the ability of the parties’ counsel to represent the parties without the need to
retain local lawyers. Another relevant consideration is that it may be advantageous
for the arbitral proceedings to be held in a place which is near the subject-matter in
dispute.

39. Yet other considerations often lead parties to agree on a place other than in
the States where they have their places of business. For example, the parties may
select a third State because each party may have misgivings about arbitrating in the
other party’s country; that is, a party in whose State the proceedings are conducted
might be thought by the other party to benefit from a familiar legal and psycho-
logical environment and from other circumstances facilitating the presentation of the
case.

6. Language of proceedings

40. The parties may also wish to specify the language to be used in the arbitral
proceedings. The choice of the language may influence the efficiency with which the
proceedings are conducted and the cost of the proceedings. Whenever possible, it is
desirable to specify a single language, such as the language in which the documents
related to the transaction are written. When more than one language is specified, the
costs of translation and interpretation from one language to the other are usually
considered to be part of the costs of arbitration and apportioned in the same way as
the other costs of arbitration.

4]1. The parties may wish to specify the types of documents or communications
that must be submitted in or translated into the specified language. They may, for
example, require the written pleadings, oral testimony at a hearing, and any award,
decision or other communication of the arbitral tribunal to be in the specified lan-
guage. The tribunal may be given the discretion to decide whether and to what
extent documentary evidence should be translated. Such discretion may be appropri-
ate in view of the fact that documents submitted by the parties may be voluminous
and that only a part of a document may be relevant to a dispute.

E. Judicial proceedings

42. Disputes that are not settled through negotiation or conciliation may, if the
parties do not agree to arbitration, be settled in judicial proceedings. Courts of one
or more countries may be competent to decide a given dispute between the parties,
and in some cases the manner in which a dispute is decided depends upon which
court decides the dispute. For example, the validity and effect of a choice by the
parties of the applicable law will depend upon the rules of private international law
in the country of the court deciding the dispute (see chapter XIII, “Choice of law”,
paragraph 12).
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43. The uncertainties that arise when more than one court is competent to decide
a dispute may be reduced by an exclusive jurisdiction clause, obligating the parties
to submit disputes that arise between them to a specified court in a specified place
in a specified country. However, the parties should bear in mind that, under many
legal systems, a clause conferring exclusive jurisdiction on a court is valid only if
the selected court would, in the absence of the choice-of-jurisdiction clause, have
authority to decide the type of dispute that is submitted to it under the clause.
Therefore, in selecting a court, the parties should ascertain that the court is legally
competent to decide the types of disputes that may be submitted to it. It is advisable
for the clause to specify a court in the selected country, rather than to refer simply
to “a competent court” in that country, in order to avoid questions as to which court
was to decide a given dispute. The clause may stipulate the types of disputes that
are subject to it in a manner similar to the specification in an arbitration agreement
(see above, paragraph 19).

44. In referring disputes to the courts of a particular State, the parties should bear
in mind the extent to which a judicial decision made in that State would be enforce-
able in the countries of the parties, or in any other country in which enforcement
would likely be sought (see above, paragraph 36).

45. While an exclusive jurisdiction clause may reduce uncertainties with respect to
matters such as the applicable law and the enforceability of a decision, and may
facilitate the multi-party settlement of disputes (see below, paragraphs 50-53), it
may also have certain disadvantages. If a court in the country of one of the par-
ties is given exclusive jurisdiction, and the exclusive jurisdiction clause is invalid
under the law of the country of the selected court, but valid under the law of the
country of the other party, difficulties may arise in initiating judicial proceedings in
either of the countries. Difficulties connected with initiating judicial proceedings
may be magnified if the parties confer exclusive jurisdiction on a court in a third
country.

F. Multi-contract and multi-party dispute settlement

46. Countertrade transactions often involve several contracts in the two directions,
in addition to the countertrade agreement. In such multi-contract transactions, the
parties may wish to consider whether it would be desirable to agree on a single body
for the settlement of all disputes that may arise in the transaction, i.e., the same
conciliator, arbitral tribunal or court. If the parties opt for arbitration or conciliation,
they may wish to agree that the arbitral tribunal or conciliator appointed to settle the
first dispute that arises will also be appointed to settle any subsequent disputes that
may arise in the countertrade transaction, If disputes are to be settled judicially, the
parties may wish to confer exclusive jurisdiction on a particular court (see above,
paragraphs 43-45).

47. The selection of a single body to settle disputes would be useful when the
disputes to be resolved raise similar questions of fact or law. This may promote
economy and efficiency in dispute settlement, facilitate consolidation of dispute
settlement proceedings, and lessen the possibility of inconsistent decisions. Even if
disputes that may arise under the countertrade transaction do not all raise similar
questions of law or fact, the selection of a single dispute settlement body might be
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advantageous because it may allow the parties to reduce the cost of legal advice and
facilitate administration of the transaction.

48. There may, however, be circumstances in which the parties agree to the sub-
mission of disputes under a given supply contract to a particular dispute settlement
body, but decide to submit disputes under other contracts to a different body. Such
circumstances may exist, for example, when it is customary in the practice of the
parties or in the trade, or it is required by mandatory rules, that a particular supply
contract be submitted to a particular dispute settlement method or body, and the
parties do not wish to submit the other contracts in the transaction to that same
method or body.

49. The possibility of disputes under more than one contract involving similar
questions of fact or law may exist in a number of situations. One such situation is
when the subject-matter of the supply contracts in one direction is related to the
subject-matter of the supply contracts in the other direction. This may be the case
in a buy-back transaction in which, for example, a dispute as to the quality of the
counter-export goods manufactured by equipment supplied under the export contract
is related to a dispute as to the quality of that equipment. Similarly, in a direct offset
transaction, in which the goods supplied in one direction are incorporated into the
goods supplied in the other direction, a dispute as to the quality or timeliness of
delivery of the goods in one direction may be related to a dispute as to the quality
or timeliness of delivery of the goods in the other direction. Another situation in
which related disputes may arise is when the countertrade agreement establishes a
linked payment mechanism through which proceeds generated by the shipment of
goods in one direction are to be used to pay for the shipment of goods in the other
direction (see chapter VIII, “Payment”). For example, when the importer, in accord-
ance with the countertrade agreement, retains the proceeds of the export contract, a
dispute as to the responsibility for a failure to conclude a counter-export contract
may lead to a related dispute concerning the transfer of proceeds of the export
contract to the exporter. When the countertrade agreement provides for the set-off
of payment claims for supply contracts concluded in the two directions, a dispute as
to settlement of imbalances may involve questions of fact or law pertaining to supply
contracts in either direction. Yet another situation in which related disputes may
arise is when the countertrade agreement provides that a problem in the conclusion
or performance of supply contracts in one direction is to have an effect on the
obligations of the parties with respect to the conclusion or performance of supply
contracts in the other direction (see chapter XII, “Failure to complete countertrade
transaction”, paragraphs 37-61).

50. Disputes may arise in a countertrade transaction that involve or affect not only
the exporter and the importer, but other parties as well, in particular third persons
engaged in the transaction as purchasers and suppliers of countertrade goods (see
above, paragraph 10). For example, when there is a dispute between the counter-
exporter and the party originally committed to purchase as to whether liquidated
damages are payable for a failure to purchase goods, a third-party purchaser engaged
by the party originally committed to purchase those goods would have an interest in
the dispute if a hold-harmless clause has been agreed upon between the third-party
purchaser and the party originally committed to purchase (see chapter VII, “Partici-
pation of third parties”, paragraph 37). Similarly, the party originally committed to
purchase would be interested in the outcome of a dispute between a third-party
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purchaser and the counter-exporter if the party originally committed to purchase
remains liable for the fulfilment of the countertrade commitment despite the engage-
ment of the third-party purchaser. A further example of a multi-party dispute will be
when both the party originally committed to purchase and the third-party purchaser
are liable to the supplier for the fulfilment of the countertrade commitment and the
supplier decides to pursue a claim against both of them.

51. Inthe types of cases referred to in the preceding paragraph, it may be desirable
to settle all related issues in the same dispute settlement proceedings. This could
prevent inconsistent decisions, facilitate the taking of evidence and reduce costs.
However, multi-party proceedings tend to be more complicated and less manageable,
and a party may find it more difficult to plan and present its case in such proceed-
ings.

52. Many legal systems provide a means for disputes involving several parties to
be settled in the same multi-party judicial proceedings. In order to enable disputes
involving several parties to be settled in multi-party judicial proceedings, it may be
desirable for related contracts to contain a clause conferring exclusive jurisdiction on
a court that has the power to conduct multi-party proceedings (see above, para-
graphs 43-45).

53. Multi-party arbitration proceedings are usually possible only if all the partici-
pating parties conclude an arbitration agreement submitting their dispute to the same
panel of arbitrators. The parties may wish to conclude such a multi-party arbitration
agreement at the outset of the transaction, or they may decide to do so after the
dispute has arisen when the matters at issue indicate the usefulness of a multi-party
arbitration. In some States, after a dispute has arisen, courts are able to assist the
parties to implement the multi-party arbitration agreement by deciding procedural
issues on which the parties cannot agree (e.g., the question whether an issue is
covered by the multi-party arbitration clause, appointment of a single arbitral tribu-
nal, or determination of the place of arbitration). There are also some States in which
courts may, under certain conditions, order consolidation of two or more arbitral
proceedings into a single arbitration even if not all the parties involved have agreed
on the submission of the dispute to a single panel of arbitrators. However, it may
be doubtful whether an award rendered in proceedings consolidated by a court order
would be enforceable against a party that had not consented to those proceedings.
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LEGAL TEXTS REFERRED TO IN THE LEGAL GUIDE

Convention on the Recognition and Enforcement of Foreign Arbitral Awards

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards was
concluded at the United Nations Conference on International Commercial Arbitration on
10 June 1958 (United Nations, Treaty Series, vol. 330, p. 38, No. 4739). Also in Register of
Texts of Conventions and Other Instruments concerning International Trade Law, Volume Il
(United Nations publication, Sales No. E.73.V.3).

INCOTERMS

INCOTERMS 1990 were formulated by the International Chamber of Commerce, and
appear in 1CC Publication No. 460. UNCITRAL commended the use of INCOTERMS 1990
in international sales transactions (Report of the United Nations Commission on International
Trade Law on the work of its twenty-fifth session, 4-22 May 1992, Official Records of the
General Assembly, Forty-seventh Session, Supplement No. 17 (A/47/17), para. 161).

“Limitation Convention”

The full name is Convention on the Limitation Period in the International Sale of Goods
as amended by the Protocol amending the Convention on the Limitation Period in the Inter-
national Sale of Goods. The Convention was concluded in New York on 14 June 1974; the
Protocol was concluded at Vienna on 11 April 1980 in order to align the 1974 Convention
to the United Nations Sales Convention. The Convention as amended is published in a United
Nations brochure, 1990, which is available from the UNCITRAL secretariat. It will also be
published in United Nations, Treaty Series, vol. 1511, No. 26121.

UNCITRAL Arbitration Rules

The UNCITRAL Arbitration Rules were adopted in 1976 at the ninth session of the United
Nations Commission on International Trade Law (Official Records of the General Assembly,
Thirty-first Session, Supplement No. 17 (A/31/17), para. 57). They are also reproduced in
Yearbook of the United Nations Commission on International Trade Law, vol. VII: 1976, part
one, II, A (United Nations publication, Sales No. E.77.V.1) and in booklet form (United
Nations publication, Sales No. E.77.V.6). The use of the Rules was recommended by the
General Assembly in its resolution 31/98.

UNCITRAL Conciliation Rules

The UNCITRAL Conciliation Rules were adopted in 1980 at the thirteenth session of
the United Nations Commission on International Trade Law (Official Records of the
General Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17), para. 106). They are
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also reproduced in Yearbook of the United Nations Commission on International Trade Law,
vol. XI: 1980, part one, II, A (United Nations publication, Sales No. E.81.V.8) and in booklet
form (United Nations publication, Sales No. E.81.V.6). The use of the UNCITRAL Concil-
iation Rules was recommended by the General Assembly in its resolution 35/52.

“UNCITRAL Model Arbitration Law”

The UNCITRAL Model Law on International Commercial Arbitration was adopted in
1985 at the eighteenth session of UNCITRAL (Official Records of the General Assembly,
Fortieth Session, Supplement No. 17 (A/40/17), para. 332 and annex I). It is also reproduced
in Yearbook of the United Nations Commission on International Trade Law, vol. XVI: 1985,
part three, I (United Nations publication, Sales No. E.87.V.4). The General Assembly, in its
resolution 40/72, recommended “that all States give due consideration to the Model Law on
International Commercial Arbitration, in view of the desirability of uniformity of the law of
arbitral procedures and the specific needs of international commercial arbitration practice”.

Uniform Customs and Practice for Documentary Credits

Uniform Customs and Practice for Documentary Credits, prepared by the International
Chamber of Commerce, 1983 revision, is published in ICC Publication No. 400. A new
revision is being prepared, which will appear as ICC Publication No. 500.

Uniform Rules on Contract Clauses for an Agreed Sum due upon Failure of Performance

The Uniform Rules on Contract Clauses for an Agreed Sum due upon Failure of Perfor—
mance were adopted in 1983 at the sixteenth session of UNCITRAL (Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17), annex I). They are
also reproduced in Yearbook of the United Nations Commission on International Trade Law,
volume XIV: 1983, part one, I, A (United Nations publication, Sales No. E.85.V.3). By its
resolution 38/135, the General Assembly recommended that States should, where appropriate,
implement the Uniform Rules in the form of either a model law or a convention.

“United Nations Sales Convention”

The United Nations Convention on Contracts for the International Sale of Goods was
concluded at Vienna in 1980 (Official Records of the United Nations Conference on Contracts
for the International Sale of Goods (A/CONF.97/19), part one). It is also published in
Yearbook of the United Nations Commission on International Trade Law, vol. XI: 1980, part
three, B (United Nations publication, Sales No. E.81.V.8) and will be published in United
Nations, Treaty Series, vol. 1489, No. 25567.
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advisability of — XIII 8-11
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— and jurisdiction XIII 3
— and mandatory rules XIII 4, 30-33
choice of rules other than national law XIII 13, 15
choice of single law or several laws XIII 25-29
drafting approaches to — XIII 21
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limits of party autonomy XIII 12

Conciliation

characterization of — XIV 12, 13
UNCITRAL Conciliation Rules XIV 14
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Conflict of laws (see “Choice of law"”)

Contract
definition of supply -, export —, import —, counter-export — and counter-import — I 27

Contracting approach

separate supply contracts II 11-23
single contract 1I 1-10

Counter-purchase 1 15; 11 16; I 3, 14; XII 37, 50, 51, 56; XIII 8, 27

Countertrade agreement

contents of — II 24-42

coordination between — and contract engaging third party VII 24-27

definition of — 1 24

law applicable to — XIII 8-11

provision in — concerning interdependence of obligations in countertrade
transaction XII 42

Countertrade commitment

“best efforts” — I1I 2; VII 19

— covered by liquidated damages or penalty clause X 1
— of third party VII 6

defining supply contracts eligible to fulfil — III 24-33
definition of -1 25; 11 29; 11 1, 2

extent of — III 3-6

“firm” - 1II 2; VII 19

monitoring and recording fulfilment of — II 61-74
reduction of — V 10, 11; XII 6-10

remedies for failure to fulfil — XII 6-12

stage when ~ deemed fulfilled III 7-9

subperiods for fulfilment of — III 20-23

time period for fulfilment of — Iil 10-23

Countertrade transaction

definition of — I 1, 23

interdependence of obligations in ~ XII 37-61
language of — IV 10-12

structure of — I 1-23

types of — I 13-17

Currency
— clause VI 48-50
~ of payment VIII 58
— of price VI 7-10

Damages XII 11, 12 (see also “Payment of agreed sum”)

Definition of terms
advance purchase VIII 9
barter I 14; 11 3, 4
blocked account VIII 15
bond XI 1
buy-back I 16
conciliation XIV 12
counter-export contract I 27
counter-exporter 1 20
counter-import contract 1 27
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counter-importer 1 19

counter-purchase 1 15

countertrade agreement 1 24

countertrade commitment I 25; II 29; 111 1, 2
countertrade transaction I 1, 23

crossed letters of credit VIII 16

currency clause VI 48

disagio VII 30, 33

eligible supply contracts III 24

evidence account IIT 68

exempting impediments XII 13

export contract 1 27

exporter I 19

firm countertrade commitment III 2
fulfilment credit III 34

fulfilment period IIT 10

goods 1 28

guarantee XI 3

hold-harmless clause VII 37

import contract 1 27

importer I 20

index clause VI 45

letter of release III 65

linked payments VIII 1

liquidated damages clause X 2, 7, 9, 10
merged contract II 9

multi-party countertrade transactions VII 53-58
notifications IV 16-20

offset I 17

party to countertrade transaction I 18
penalty clause X 2, 7, 9, 10

purchaser 1 18

retention of funds by importer VIII 9
revision of price VI 39-52

security for performance XI
serious-intention (best-efforts) countertrade commitment 11T 2
set-off of countervailing claims VIII 38, 39
stand-by letter of credit XI 6, 15
subperiods within fulfilment period III 20
supply contract I 26

supplier I 18

third-party purchaser VII 4

third-party supplier VII 41
unit-of-account clause VI 51

Disagio VII 30, 33

Drafting considerations
applicable law IV 6
definition of principal terms IV 21-24
hierarchy of documents IV 4, §
introductory recitals IV 8
notifications IV 16-20
use of one or more languages IV 10-12

Evidence account 11 68-74
Exclusive jurisdiction clause XIV 43
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Exempting impediments
consequences of — XII 17, 18
defining — in countertrade agreement XII 19-34
definition of — XII 13
duty to give notice of ~ XII 35, 36
freedom of contract regarding — XII 15

Failure to conclude or perform supply contract (see “Supply contract™)
Financing H 53-55
Force majeure (see “Exempting impediments’)

Fulfilment credit

rate of — III 34-37
transfer of — VII 8

Fulfilment of countertrade commitment (see “Countertrade commitment”)

Goods

effect of unavailability of — on countertrade commitment V 10; XII 7
legal rules applicable to selection of — V 3-6

list of possible — V 7-14

origin and source of — II 28-31;, V 4

quality of — III 41-43; V 27-35; VII 24

quantity of — V 36-42; VII 24

selection of type of — V 3-14; VII 24

undertaking as to availability of — V 8-10; VII 25

Governmental regulations 19, 10; 1I 45; III 3, 28, 69; V 3, 4, 29; VI 3, 8; VII 8; VIII 6,
IX 3; XII 13; XIII 30-33

Guarantee

accessory — XI 4

amount of — XI 23, 24

choice of guarantor XI 10-16

conditions for obtaining payment under — XI 17-22
counter — XI 14

duration of — XI 31-36

effect of modification or termination of countertrade agreement on — XI 37-39
entry into force of contract and issuance of — XI 28
expiry of — XI 31-33

extension of — XI 35, 36

— covering commitment to purchase goods XI 1

— covering commitment to supply goods XI 1

— covering countertrade commitment XI 1

— covering imbalance in trade VIII 57; XI 40-48

— in barter XI 40

~ in multi-party transactions XI 45-47

~ provisions in countertrade agreement XI 7-9
independent — XI 3

mutual — XI 48

reduction of amount of — XI 25, 26

return of — instrument XI 34

Guarantor (see “Guarantee”)
Hold-harmless clause VII 37; VII 51; IX 24; X 11, 20; XIV 50

Index clause (see “Price™)
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Insurance
export-credit — II 43-52; XII 50
~ in barter II 7
— in supplier credit II 54
— premium as part of fulfilment credit IIT 34
— premium as part of price VI 4, 16, 35; IX 19
product liability — IX 14

Interbank agreement 111 74; VIII 42, 47, 51, 60, 61; XIII 1

Interdependence of obligations under countertrade transaction X1I 37-61

case law on — XII 42

contracting approach II 10, 17, 18, 19
multi-party countertrade VIII 72, 73; XII 38
structure of countertrade transaction and — XII 41

Interest V 26; VIII 13, 18, 23, 25, 26, 49, 59, 60

Investment
- as subject-matter of countertrade commitment V 24-26

Judicial proceedings XIV 42-45

Know-how

confidentiality of — V 21, 22
transfer of — V 19, 20

Law (see “Choice of law”)

Legal Guide
arrangement of — Introduction 8-10
illustrative provisions in — Introduction 12, 13
origin and purpose of — Introduction 1-7
recommendations in — Introduction 11
scope of — I 1-11
terminology in — I 12-28

Letters of credit (see “Payment™)
Licensing of technology (see “Technology”)
Liquidated damages (see “Payment of agreed sum”)

Multi-party countertrade
description of — VII 53-58
payment in — VIII 66-77
settlement of disputes in — XIV 50-53

Negotiation
~ as a method of dispute settlement XIV §8-11
— on defining terms of future supply contracts III 57-60
— on determination of price VI 21-24

Notification
address of - IV 13, 19
definition of — IV 23
effects of - IV 18
failure to give — IV 20
form of - IV 17
— of exempting impediments XII 35, 36
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— of inspection results V 34
— of intention to call guarantee XI 19

Offset 1 17; 11 16; 111 3, 6, 18, 28, 30, 35, 62; IV 5; V 16, 24; VII 41, 45, 47, 55; VIII 5;
XII 51, 53; XIII 8, 26, 27; XIV 49

Patent V 17

Payment

bank commissions and charges VIII 65

blocked accounts VIII 19-30

clearing accounts between governmental banks VIII 44
crossed letters of credit VIII 31-37

currency of — VIII 58

escrow account VIII 15

independent — arrangements VIII 1

fiduciary account IV 6; VIII 15, 19

financing considerations of linked-payment arrangements VIII 3-6
linked — arrangements VIII 1-77

Tump-sum - for transfer of technology VI 33

— in muiti-party countertrade VIII 66-77

— of royalties VI 33

retention of funds by importer VIII 9-13

set-off of countervailing claims VIII 38-57

trust account IV 6; VIII 10, 15, 19

Payment of agreed sum (“liquidated damages” or “penalty”)
amount of agreed sum X 17-23
characterization of term — X 2, 9, 10
clause for — covering purchaser’s commitment X 5
clause for — covering supplier’s commitment X 5
clause for — and exempting impediments X 8
deduction of agreed sum X 26
effect of — X 13-16
guarantee covering — X 27
legal rules on clauses for - X 7
obtaining agreed sum X 24-27
- by third party X 11, 20
— for delay in fulfilment of countertrade commitment X 3, 13
- for non-fulfilment of countertrade commitment X 3, 13
relationship between — and damages X 12
termination of countertrade commitment and clause for — X 28, 29

Penalty (see “Payment of agreed sum”)

Price

calculation of fulfilment credit III 34

clause in countertrade agreement 1I 31

cuirency clause VI 48-50

currency of — VI 7-10; VIII 58

deferred setting of — VI 2

determination by one party VI 27

determination by third person VI 25, 26
determination of ~ by law failing agreement by parties 111 41, 42
determination of — by negotiation VI 21-24
determination through the use of standards VI 11-20
index clause VI 45-47

minimum resale — IX 17-20
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point of time for setting the — V 5

- for services VI 28-31

~ for transfer of technology VI 32-38
—in barter II 3, 4; VI 3

revision of — VI 39-52
unit-of-account clause VI 51, 52

Quality
determined by law failing agreement by parties 1II 41-43
pre-contractual control V 32-35
specifying — in countertrade agreement V 28-31

Quantity of goods V 36-42
Packaging and marking restrictions in resale IX 21, 22

Remedies for non-fulfilment of countertrade commitment
advisability of agreeing on — XII 4
liability for damages XII 11
liquidated damages or penalty XII 12
release from countertrade commitment XII 6-10

Resale restrictions

application to third-party purchasers IX 23, 24
commercial implications of — IX 4

duty to inform or consult IX 9, 10

mandatory limits to — IX 3

- concerning packaging and marking of goods IX 21, 22
— concerning particular customers IX 15

— concerning product liability insurance 1IX 14
- concerning resale price IX 17-20

— concerning territory of resale IX 11-14

— requiring consent of supplier IX 16

review of — IX 25, 26

Restrictions (see also “Governmental regulations™)

mandatory rules XIII 30-32
marketing — on the supplier of countertrade goods IX 8
— on resale of countertrade goods XIII 32, VII 27; IX 1-26

Restrictive business pratices IX 3
Retention of funds by importer (see also “Payment”) VIII 9-13

Revision of price

— due to change in exchange rate VI 48-52
~ through currency clause VI 48-50

~— through index clause VI 45-47

— through reapplication of price clause VI 44
— through unit-of-account clause VI 51, 52

Security for performance (see “Guarantee”)

Services
pricing of — VI 28-31
- as subject-matter of countertrade agreement V 15

Set-off account (see “Payment”)
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Settlement of disputes
methods of — XIV 2
multi-contract ~ XIV 46-49
multi-party — XIV 50-53
— by arbitration XIV 2, 16-41
— distinguished from determining terms of future contract XIV 3
— in judicial proceedings XIV 42-45
— through conciliation X1V 2, 12-15
— through negotiation XIV 2, 8-11

Stand-by letter of credit X1 6, 15

Supply contract
defining eligible — III 24-33
defining terms of future — IIT 38-60
definition of — 1 26
effect of failure to conclude or perform — XII 37-61
law applicable to — XIII 8-11

Technology

pricing of — VI 32-38

— as subject-matter of countertrade agreement V 16-23
Territorial restrictions on resale (see “Resale restrictions”)

Third party
engagement of — to purchase goods VII 4-40
engagement of — to supply goods VII 41-52
exclusivity of mandate of — purchaser VII 38-40
fee payable to — VII 30-36
liability of — for fulfilment of countertrade commitment VII 17-20
selection of - purchaser VII 9-16
selection of — supplier VII 45-52

Trading house V 12; VII 4

Unit of account VIII 58
- clause VI 51, 52





