118th meeting (28 April 1972)

Article 16 (continued)

Mr. RECZEI (Hungary) requested clarification concerning the number of
times & creditor could repeat the procedure set out in paragraph (1). He hoped
that when the United States representative prepared the new formulation, he would

take account of the fact that no 1imit had been indicated in the text.

Mr. MANTILLA-MOLINA (Mexico) felt that the text of paragraph (2) required

clarification. It should at least state that if execution of a decision was

refused, the action would be brought in the State which refused to implement the

decision.

Mr. JENARD (Beélgium) felt that paragraph (2) was useful, although the
language should perhaps be clarified.

Mr. LOEWE (Austris) said that the article seemed to be inappropriate

because it completely destroyed the operation of the Convention.

Mr. NESTOR (Romania) felt that the article should be reformulated to
meke it clear that the creditor did not have unrestricted liberty to commence

whatever proceedings he wanted in different States.

The CHAIRMAN noted that there appeared to be a majority in favour of

retaining paragraph (2) of article 16.

He invited the members of the Commission to consider article 1T.

Article 17 (continued)

Mr. BURGUCHEV (Union of Soviet Socialist Republics) said that the

Convention was intended to regulate relations between importers and exporters.

The new paragraph (2) of the article introduced a purely domestic element into
those international relations, which was undesirable. Quite épart from that
consideration, a practical inequity might well arise if paragraph (2) as formulated
by the Working Group was retsined. According to that paragraph, where legal
proceedings had been commenced against the buyer and when notification had been
effected, the limitation period could be extended at the request of the importer

for the entire perioddf the legal proceedings in question. In practice, it
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seemed that the provision would never be applied by importers in countries where
legal proceedings were carried out quickly. On the other hand the provision
might have a definite adverse effect against exporters from such States if legal
proceedings in the country of the importer continued over a number of years, since
the exporter would forfeit the right to make a claim against his supplier.
Therefore the situation could hardly be regarded as fair and placed parties on an
unequal footing, depending on the length of legal proceedings. Furthermore, if a
case went on for a number of years, the exporter would have to keep all the
relevant documents for the entire length of the period, however long, while he
waited for the decision to be rendered on the case in question. Paragraph (3)
was slso unclear since it did not specify which alternative period would be

applied and would thus give rise to difficulties.

Mr. HYERA (United Republic of Tanzania) said that his delegation was
somewhat puzzled by the fact that the buyer was allowed an additional year.
Furthermore, he could envisage circumstances in which subpurchasers might institute
proceedings successively. It would seem that in the final analysis paragraph (2)

did not prescribe any limitation to such proceedings.

Mr. LOEWE (Austria) said that his delegation would prefer to delete the
entire article, but if that was not acceptable, it would strongly favour the
deletion of paragraph (2).

Mr. MUDHO (Kenya) said that his delegation would favour the retention
of the article. However, his delegation had some difficulties with regerd to
paragraph (2) and more specifically with regard to the phrase "the limitation

period prescribed by this Law shall cease to run".

Mr. RECZEI (Hungary) said that his delegation would prefer to delete
paragraph (2) of article 1T and redraft paragraph (3).

Mr. ROGNLIEN (Norway) noted that the Soviet representative had raised

the question of whether in paragraph (2) proceedings by a subpurchaser against

a buyer should be introduced before the commencement of a limitation period.
Paragraph (2) stated that they should begin within that period and the only
difficulty was that a claim by a third purchaser was outside the scope of the

present Convention. The only prescription period was between the buyer and the
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seller, and that had been spelled out in paragraph (1). However, if the text

was not clear on that point, it could doubtless be improved. In connexion with
paragraph (3), the Soviet representative had raised the question of the alternatives
for the institution of legal proceedings either within the limitation period or
within one year from the date on which legal proceedings referred to in paragraphs
(1) and (2) had ended. In the view of his delegation, it seemed logical to leave

the choice to the creditor.

Mr. MANTILLA-MOLINA (Mexico) supported the proposal to delete

paragraph (2) and to amend paragraph (3). However, if paragraph (2) was retained,

he felt that a much shorter period of time should be allowed.

Mr. JAKUBOWSKI (Poland) said that his delegation supported the deletion

of paragraph (2) because it contained elements foreign to the Convention.

Mr. BURGUCHEV (Union of Soviet Socialist Republics) said that the matter

at issue was not whether legal proceedings were carried out during or after the
limitation period. The problem was that, depending on the length of Jjudicial
proceedings in different countries, paragraph (2) would not have the same
consequences in all countries. Therefore his delegation proposed that paragraph (2)

should be deleted and that paragraph (3) should be amended.

Mr. GUEST (United Kingdom) said that, as he understood it, the basic
point made by the representativeof the Soviet Union was that proceedings between
the subpurchaser and the buyer might take a considerable time and then at the
end of those proceedings, paragraph (3) gave the buyer an extra year. It would
seem that some provision which allowed a modest extension in the case of claims
introduced by the subpurchaser against the buyer at a late stage of the limitation
period ought to find a place within the Uniform Law. If the present text was
tnacceptable, perhaps the Soviet delegation could accept the idea expressed in
the previous text, namely, that the one-year petiod should run from the institution
of the legal proceedings. That solution might not commend itself to others who

thought that the period of one year should run from the date of the judgement in
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the proceedings by the subpurchaser against the buyer, but his delegation felt

that that formula Mmight constitute a possible compromise solution.

Mr. SAM (Ghana) seid he supported the proposal to delete paragraph (2).
He agreed with the Soviet representative that the draft Convention was intended to
deal with the relations between the buyer and the seller at the international
level., Any action by a subpurchaser should be based on national law and there

was no reason to involve the seller in such proceedings.

Mr. KENNEDY (Australia) said that the retention of paragraph (2) was
very important to his delegation, for the reasons outlined in document
A/CN.9/V/CRP.16. It had been his understanding that the paragraph would be
retained as a compromise between the countries that had sought the deletion of
paragraph 20 of the draft contained in document A/CN.9/70 and those that had
supported his proposal to strengthen that article. Although he would have to go
along with the majority decision, he wished to place on record the fact that his
delegation would be very reluctant to have that paragraph deleted or not replaced

by some suitable compromise wording.

Mr. OCUNDERE (Nigeria) said his delegation felt that paragraph (2) was

an important provision inasmuch as it preserved the right of recourse. Al though

he agreed with the Soviet representative that action by the subpurchaser might

be outside the scope of the relationship between the buyer and the seller in an
international transaction, he felt it was important not to allow the law to

become a straitjacket. A buyer of machinery or other goods often distributed

those goods as soon as they arrived. If paragraph (2) was deleted, and the original
buyer was out of funds or otherwise financially weak, the subpurchaser would have

no remedy. The retention of that paragraph was very important in his part of the
world. He would not object to shortening the period envisaged in the article but

would object to the deletion of paragraph (2).

Mr. ROGNLIEN (Norway) said it was true that the relations between the

subpurchaser and the buyer were bevond the scope of the Convention, but relations
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between the buyer and the seller were not. If paragraph (2) was deleted, the
Convention would not allow the extension of the period within which the buyer
could institute proceedings against the seller and thus would preclude recourse
action by the buyer against the seller. As it stood, the article provided that
legal proceedings had to be commenced within the limitation period and that the
seller must be informed within that period. It could well be in the interest of
both the buyer and the seller to defer legal proceedings until such time as

there was a decision on the claim instituted by the subpurchaser against the buyer.
The extension provided for in paragraph (3) might be shortened, but such a change
might also compel the buyer to institute legal proceedings before it was actually

necessary.

Mr. MICHIDA (Japan) seid his delegation had no serious objection to the
deletion of paragraph (2). However, he recalled that the present text represented
a compromise reached by the Working Group in light of the debate at the
103rd plenary meeting. As the United Kingdom representative had suggested, if the
Commission decided to delete paragraph (2), it would have to go back to the old
article 20. If there was no agreement on the article at the current meeting, he
suggested that the whole matter should be referred to a small drafting group which
should formulate a new text in the light of the current debate. However, the
principle contained in the paragraph must remain because the Commission had

already decided that it should.

Mr. RECZEI (Hungary) pointed out that paragraph (2) provided for only
one situation in a very complex sphere in which a variety of situations could
arise. The paragraph provided for two tests: namely, that the legal proceedings
must have been commenced by a subpurchaser against the buyer and that the buyer
must inform the seller of the proceedings. Furthermore, those tests must be
met within the four-year period. However, domestic limitation periods were quite
different and might provide a much longer period within which a subpurchaser
could institute proceedings against the buyer. In such a case, there would be no
reason for the buyer to inform the seller because the period would have expired.

In Hungary, there was a rule that as long as a foreign buyer had a claim

against a Hungarian exporter, the Hungarian exporter had the right to sue his
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internal seller as well. That provision covered only exporters, not importers.
However, he had had occasion to deal with a case in which a Hungarian importer

had bought a Swiss truck which was guaranteed to have a capacity of 25 tons. The
Hungarian subpurchaser, however, had not loaded the truck up to the 25-ton capacity
within the limitation period. Some time after the period had expired, he had done
so and the truck had collapsed. Although the Hungarian importer was liable to

his subpurchaser, he had no recourse against the Swiss exporter. A situation such

as that would not be covered under the terms of article 17.

Mr. LOEWE (Austria) said that if there were several subpurchasers and
each one instituted legal proceedings against the buyer, the limitation period
within which the buyer could sue the seller would be successively extended. In
protecting the buyer, the draft Convention operated to the disadvantage of the
seller.

He had often referred to Austrian law and felt constrained to do so once more
because of situations which could arise if paragraph (2) was retained. For
example, the prescription period for non-delivery was 30 years. Thus, the first
buyer could sue after 29 years; assuming the trial-took two years, the litigation
would not end until 31 years had elapsed from the time of the sale. He felt it
would be better if at least paragraph (2) of article 17 was deleted.

Mr. HYERA (United Republic of Tanzania) said he was inclined to agree
with the Austrian representative that paragraph (2) was rather unfair to the
seller. He asked the Chairman of the Working Group on Prescription for
clarification regarding the situation that would arise when several subpurchasers

instituted proceedings at different times against the buyer.

Mr. OGUNDERE (Nigeria) said he agreed with the Hungarian representative

that paragraph (2) did not cover every situation that might arise; however, no
drafter could meke provision for every contingency. The Commission could do no
more than try to envisage as many problems as it could. The right of recourse
provided for in paragraph (2) was a very important element in the draft. His
delegation wished to stress once more its opposition to the deletion of that

paragraph.

Mr. ROGNLIEN (Norway), replying to the representative of Tanzania,

pointed out that no matter how many subpurchasers there might be, there would be
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no extension of the period unless the buyer informed the seller in writing within
that period that the proceedings had commenced. Furthermore, there would be no
extension unless the buyer actually instituted legal proceedings against the

seller.

The CHAIRMAN suggested that in light of the comments made by the

Japanese delegation, paragraph (2) should be referred to a small drafting group,
which should try to agree on a compromise formulation. It should also try to
clarify peragraph (3) of article 17 so as to eliminate some of the uncertainties
that had been pointed out by several delegations. He suggested that the drafting
group should be composed of the representatives of the USSR and the United Kingdom.

Mr. LOEWE (Austria) asked the Chairman to request an indicative vote in
order to ascertain the feelings of delegations regarding the deletion or retention

of paragraph (2).

Mr. GUEST (United Kingdom) said he had no objection to heving the
Chairman take an indicative vote, but asked him to bear in mind that several
delegations had said they would agree to the deletion of paragraph (2) provided

that the principle established in the former article 20 was retained.

Mr. SAM (Ghana) pointed out that several delegations might be in a
difficult position if an indicative vote was taken, particularly in view of the
comments just made by the United Kingdom representative. He appealed to the

Austrian representative not to press his request for an indicative vote.
Mr. LOEWE (Austria) withdrew his request.

The CHAIRMAN said that, if he heard no objection, he would teke it that

the Commission agreed to refer the article to the small drafting group, in line
with his previous suggestion.

It was so decided.

Article 18 (continued)

Mr. MICHIDA (Japan) said his delegation supported article 18 as

redrafted on the basis of the former article 16. He had no question as to the
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