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Subject : [Updates] UNCITRAL Working Group II (Dispute Settlement), 73rd Session/
Observer, CEPANI, The Belgian Centre for Arbitration and Mediation comments on
Working Paper 216 dated January 13, 2021.

1. WP.216, page 3 :
Extract :

Comment :
CEPANI is of the opinion that an Annex is preferable over a separate set of rules. For information
purposes only, CEPANI went even a step further in the modification of the CEPANI Arbitration
Rules in 2020. While the 2013 CEPANI Rules provided for two separate sets of rules,1 the
specific rules governing the expedited arbitration proceedings have now fully been integrated in
article 29 of the 2020 Rules.2

2. WP.216, page 4 :
Extract :

Comment :
It should be considered whether parties should be given guidance as to which parameters to apply
for application of EAP. One option would be to give possible options in the model clause, which
could list possible parameters (e.g. indicating a financial threshold or otherwise).
1
2

https://www.arbitrationbelgium.com/Arbitration%20Rules/rules_en.pdf (see Section II of the Rules).
https://www.cepani.be/wp-content/uploads/2020/07/RULES2020ENGJULY2020-1.pdf
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2.

3. WP.216, page 5 :
Extract :

Comment : This would be useful, but preferably in an explanatory note.

4. WP.216, page 6 :
Extract :

Comment:
CEPANI agrees that the arbitral tribunal should be required to provide the reasons for its
determination as is generally the case for procedural decisions. This will especially be the case
here, considering that the arbitral tribunal will need to establish that circumstances are exceptional
(see supra Draft Provision 2.2). This being said, CEPANI agrees that the elements to be taken
into account by the arbitral tribunal are better placed in the explanatory note, and should not be
included as an express requirement in Art. 2.

5. WP.216, page 8 :
Extract :

Comment:
CEPANI raises the question whether resignation would generally be an appropriate solution in
this context? In any case, the situation where a more relaxed schedule (as the arbitral tribunal
would decide to move out of the EAP) would justify a resignation, would appear to be unusual.
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3.

6. WP.216, page 10 :
Extract :

Comment:
CEPANI is of opinion that a different model of statement of independence is not necessary.
Stressing the strict deadlines in either case (whether under UAR or EAP) is necessary; however
drawing the arbitrator’s attention to the fact that there are even shorter deadlines under EAP can
be done through correspondence concerning the statement of independence by the parties and/or
the appointing authority.

7. WP.216, page 12 :
Extract :

Comment:
Except in cases of urgency, a Claimant has the time to build up its case before bringing it. In this
regard, it seems counterproductive not to require Claimant in principle to submit his evidence
from the outset to the extent possible. The default rule should indeed be that a Claimant should
be as complete as possible under the circumstances. Suggestion to rephrase para (8), especially
the second half, so as to not encourage a Claimant not to submit a complete request for arbitration.
The wording of para 8 should be a bit stronger and encourage Claimants to and try to submit a
full case.
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4.

8. WP.216, page 13 :
Extract :

Comment:
Disconnecting the constitution of the arbitral tribunal from the Answer/SoD and providing a 15day time frame from constitution appears reasonable.

9. WP.216, page 14 :
Extract :

Comment:
Agreed

10. WP.216, page 17 :
Extract :

Comment:
Draft provision 8 only provides for a sole arbitrator, which is the default rule under the EAP.
What happens if the parties have agreed on the EARs but also on three arbitrators? This would be
a derogation of Draft provision 8. Would Draft provision 8 prevail (which would possibly be
problematic for enforcement in some jurisdiction). Alternatively, is the constitution of the
Tribunal in that case automatically governed by the UARs?
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5.

11. WP.216, page 17 :
Extract :

Comment:
Typo

12. WP.216, page 20 :
Extract :

Comment:
CEPANI wishes to raise yet another issue in that respect: one of the problems in practice is not
so much the holding of a hearing as such (which cannot be denied if a party requests), but rather
the schedule and duration of the hearing (i.e. whether witnesses and experts are heard or not).
Should it not be considered to add that, even if a hearing is requested, the arbitral tribunal may
decide to limit the scope of the hearing after consulting the parties, in light of the circumstances
of the case (as part of its power to decide on evidence)?

13. WP.216, page 22 footnote 18:
Extract :

Comment:
In that case, CEPANI would suggest to add to the first phrase of draft para. 55(3) the following
(addition in bold) :
“Draft provision 13 replaces the first sentence of article 22 of the UARs, which otherwise
remains in force.”
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6.

14. WP.216, page 23 :
Extract :

Comment:
See comment above n°7 regarding the fact that it may seem counterproductive not to require
Claimant in principle to submit his evidence from the outset, to the extent possible.
15. WP.216, page 24 :
Extract :

Comment:
See comment n°12 above regarding the scope of hearings.

16. WP.216, page 25 :
Extract :

Comment: See comment n°12 above regarding the scope of hearings.
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7.

17. WP.216, page 25 :
Extract :

Comment:
CEPANI is in favour of keeping. The possibility to limit document production and witness hearing
is key to achieve speed. An express provision that reaffirms the arbitral tribunal's powers helps
against due process paranoia.
18. WP.216, page 25 :
Extract :

Comment:
CEPANI advises prudence in this respect. While it is of crucial importance to allow for flexibility
where necessary, too wide a discretion for the arbitral tribunal to self-extend the time frame for
rendering the award could be problematic in some jurisdictions. We note for example that, under
the old Belgian Law on Arbitration in force until 2013, some had argued that a possibility for an
arbitral tribunal to self-extend the time limit to render an award would go against Public Policy,
as this would allow tribunals to put off a decision indefinitely. The Belgian Law on Arbitration
currently in force, which is based on the UNCITRAL Model Law, expressly allows parties to
empower either a third party or the arbitral tribunal to extend the deadline to render the award (if
any such deadline applies, considering that there is no statutory time limit). Provisions such as
Draft Provision 16 paragraphs 2 and/or 4 could possibly address this concern. Another possibility
would be for the appointing authority to be given this power, if the parties do not agree.
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8.

19. WP.216, page 26 :
Extract :

Comment:
This paragraph 64 (3) does not appear to address Draft Provision 16(3). Draft Provision 16.3
addresses a different issue: i.e. whether the arbitral tribunal should give reasons for extending the
time limit, which should take the form of a procedural order.
This being said, CEPANI is of opinion that the question whether the award should state reasons
is important and should at the very least be (re)confirmed in the guidance note. Some jurisdictions
do not allow parties to dispense the arbitral tribunal from giving reasons. CEPANI therefore
suggests that this paragraph (3) reflects this better: for example: “Unless the parties have agreed
that no reasons are to be given and to the extent that such agreement is permitted under the
applicable laws, arbitral tribunals in expedited arbitration shall also state the reasons upon which
the award is based”…
20. WP.216, page 26 :
Extract :
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9.

Comment:
Regarding issue 1: CEPANI is of opinion that 6 months as from the appointment of the arbitral
tribunal is reasonable. CEPANI’s expedited proceedings provide for a 4 month time frame, but
given the ad hoc nature and in light of the likely international aspect of the procedures, six months
appears more reasonable.
Regarding issue 2: CEPANI would suggest to further expand this point in the explanatory note,
by way of a non-exhaustive list of examples (as para. 19 (4))
Regarding issue 3: CEPANI is of opinion that it would be useful to address this issue in the
guidance note. This can be done in relation to Draft Provision 16 (1) as part of the power to agree
on extensions. Moreover, parties should also be able to rectify any unintended lapse by subsequent
agreement (yet some jurisdictions may approach this issue very stringently).

21. WP.216, page 27 :
Extract :
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10.

Comment:
Regarding issue 4: CEPANI refers to comment above under n°19: procedural orders should
always state reasons. Also, arbitral tribunal will have to show that exceptional circumstances are
met. However, this should not be included as an express requirement in the EAP but could be
included in the guidance note.
Regarding issue 5: see general comment n°18 above. Unlimited extensions could be problematic,
if this gives the arbitral tribunal overly broad (or even unrestricted) powers to extend the time
period to render the award. CEPANI would suggest to address this concern by adding “unless
the parties agree otherwise”, as this underscores the possibility for Parties to agree to such
extensions.
Regarding issue 6: CEPANI is of the opinion that this would appear very difficult to enforce in
an ad hoc context. The consequence thereof being that the arbitral tribunal is functus officio
(which may expose liability in some extreme cases).
Regarding issue 7: CEPANI is of opinion that the time frames are fairly short and do not need to
be modified in principle in expedited arbitration.

22. WP.216, page 28:
Extract :

Comment: CEPANI is of opinion that such tools are inappropriate in EAPs, but would be very
useful for regular proceedings under the UAR.
Any early dismissal would still require discussion to ensure that the Parties’ due process rights
are respected. Adding such a layer of discussion, with possible separate submissions in the EAPs
– which try to limit such submissions – would appear to be counterproductive. Accordingly, such
tools do not appear to create benefits in an EAP setting.
CEPANI’s suggestion would therefore be to not include this issue as Draft Provision 17 in the
EAP, although it should be considered whether this can be added to the UAR (as a provision, an
annex or in another form) if this would fall within the mandate of WG II. Early dismissal could
indeed be useful to reduce the scope of a regular arbitration. In the framework of regular
proceedings, having such a discussion on early dismissal is less problematic and could therefore
increase efficiency.
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11.

23. WP.216, page 29 :
Extract :

Comment:
Situations where parties would want to submit any dispute may be rare. Rather, they may wish to
submit certain disputes only, e.g. based on financial threshold or otherwise. As the EAPs are
aimed at ad hoc arbitration, it is important that any threshold should be determined on an objective
basis. As suggested above, the parties may be offered guidance on this point, either in the draft
arbitration clause or in the guidance note.
24. WP.216, page 29 :
Extract :

Comment:
Such a waiver does not appear to be recommendable.
25. WP.216, page 29 :
Extract :
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12.

Comment:
See comment under n°23 above. Should examples of language regarding thresholds not be
reflected in the draft arbitration clause or in the guidance note?

26. WP.216, page 30 :
Extract :

Comment:
Parties may also wish to add such thresholds. This should be done in the arbitration agreement,
hence the suggestion to add language to the draft arbitration clause or in the guidance note. See
comments under n°23 and 25 above.

*

*
*
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