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INTRODUCTION

The object and functions of the United Nations Commission on International
Trade Law, as well as the purpose of its Yearbook, have been explained in the
first and second volumes of the Yearbook.1 In introducing the third volume, it
may be sufficient to recall that the object of the Commission is the progressive
harmonization and unification of the law governing international trade, and that
the purpose of the Yearbook is to disseminate the work of the Commission and
to facilitate the timely evaluation of that work by business and legal circles in
various parts of the world.

The preceding volume of the Yearbook covered the period from April 1970
to the end of ,the fourth session of the Commission, held in March and April
1971. This third volume covers the period from April 1971 to the end of the
Commission's fifth session in May 1972.

The present volume, following the pattern established in the previous ones,
consists of two parts. Part one completes the presentation of documents relating
to the Commission's report on the work of its fourth session by including comments
and action with respect to that report which were not available when the manuscript
of the second volume was prepared. This part also includes, as its major com
ponent, the Commission's report on the work of its fifth session.

Part two reproduces most of the documents considered at the fifth session
relating to the Commission's priority subjects: international sale of goods, inter
national payments, international commercial arbitration and international legisla
tion on shipping. These documents include reports of the Commission's Working
Groups, analyses of replies, comments and proposals by Governments, and reports
of the Secretary-General. At the end of each section are references to any docu
ments which have not been included in this volume.

The reader may be interested to know that the bibliography section at the
end of this volume includes references to those reviews of the first volume of
the Yearbook that were available when the manuscript of this volume was prepared.

1 Yearbook of the United Nations Commission on International Trade Law, Volume I:
1968-1970 (United Nations publication, Sales No.: E.71.V.l) and Volume II: 1971 (United
Nations publication, Sales No.: E.n.VA).
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I. THE FOURTH SESSION (1971); COMMENTS AND ACTION WITH RESPECT
TO THE COMMISSION'S REPORT

A. Extract from the report of the Trade and Development Board, United Nations Conference on Trade
and Development, 14 October 1970·21 September 1971*

•

B. Progressive development of the law of international
trade: report of the United Nations Commission on
International Trade Law on the work of its fourth
session

417. The Board considered this subitem at its 291st
and 298th meetings, on 3 and 9 September 1971. The
Board had before it the report of the United Nations
Commission on International Trade Law on the work
of its fourth session.69 The report was submitted to the
Board, in conformity with General Assembly resolu
tion 2205 (XXI), paragraph 10, section II, for com
ments or recommendations.

418. The representative of a developed market econ
omy country, a member of the Commission, stated
that the dominant impression to be gathered from the
report was that of the manifold tasks to be undertaken
by that body which were of interest to all countries.
He referred to the 'l"emark in chapter II of the report7°
which reflected the view of one representative in the
Commission that the economic aspects had not yet
been fully studied. While not criticizing the Commis
sion's performance, he considered that this remark
gave the key for an appraisal of the Commission's
work: economic aspects ought most certainly to be
taken into account in the study of international trade
law. He added that the Commission had fully taken
into account the report of the UNCTAD Working

69 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), circulated to members
of the Board under the symbol TD/B/371.

70 Ibid., para. 13.

Group on International Shipping Legislation, as was
appropriate in view of the need for continued co-opera
tion between the two bodies. He drew attention to
chapter IV of the Commission's report concerning rules
for the international sale of goods; these rules were of
considerable importance also in trade between countries
having different economic and social systems. With
regard to comments by the Board on the Commission's
report, he suggested that appreciation should be ex
pressed for the contact established between the Com
mission and UNCTAD and that the subsidiary bodies
of the Commission appointed to deal with specific
matters should continue their efforts to work out
solutions.
419. The representative of a developing country
associated himself with the foregoing remarks. He added
that the Commission should bear in mind in the future
~volution of i~s work the principle of non-reciprocity
III trac;Ie relatlons between developed and developing
countnes.

Action by the Board

420. At its 298th meeting, on 9 September 1971, the
Board agreed to request the Secretary-General of
UNCTAD to convey, through the appropriate chan
nels, to the General Assembly the comments made
during the debate on the report of the Commission on
the work of its fourth session and to express satisfaction
with the co-ordination of the work programmes of the
Commission, on the one hand, and of the UNCTAD
Working Group on International Shipping Legislation
on the other.

B. Report of the Sixth Committee (A/8506) **

CONTENTS

Paragraphs

I. INTRODUcrroN 1-4

II. PROPOSAL 5-6

III. DEBATE 7-36

A. General observations 8-10

B. Working methods of the United Nations Commission on International
Trade Law 11-14

* Official Records of the General Assembly, Twenty-sixth Session, Supplement No. 15 (A/8415/Rev.l).
** Official Records of the General Assembly, Twenty-sixth Session, Annexes, agenda item 87, document A/8506.
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RECOMMENDATION OF THE SIXTH COMMITTEE " , . . . . . . .. 7

I. INTRODUCTION

1. At its 1939th plenary meeting on 25 Sep~em

ber 1971 the General Assembly included the Item
entitled "Report of the United Nations Comn:ission on
International Trade Law on the work of Its fourth
session" as item 87 on the agenda of its twenty-sixth
session, and allocated it to the Sixth Committee for
consideration and report.

2. The Sixth Committee considered this item at its
1247th to 1254th meetings, held from 27 September
to 7 October 1971, and at its 1266th and 1267th
meetings, held on 22 and 25 October 1971.

3. At its 1247th meeting, on 27 September 1971,
Mr. Nagendra Singh. (India), Chairm.an of the
United Nations CommIssIon on InternatIOnal Trade
Law at its fourth session introduced the Commission's
report on the work of that session (Aj 841 7).1 The
Sixth Committee also had before it a note by the Secre
tary-General (AjC.6jL.820) setting forth the com
ments on the Commission's report by the Trade and
Development Board of the United Nations Conference
on Trade and Development (UNCTAD).

4. At the 1266th meeting, on 22 October 1971,
the Rapporteur of ~he Sixth C?mmitt.ee raised. the que~
tion whether the SIxth CommIttee wIshed to 10clude 10
its report to the General Assembly a summary of the
views expressed during the debate on agenda Item 87.
After referring to paragraph (f) of the annex to Gen
eral Assembly resolution 2292 (XXII) of 8 Decem
ber 1967, the Rapporteur informed the Committee
of the financial implications of the question. At the
same meeting, the Committee decided that, in view of
the nature of the subject-matter, the report on agenda
item 87 should include a summary of the main trends
of opinions expressed during the debate.

II. PROPOSAL

5. At the 1266th meeting, on 22 October 1971, ~he

representative of India introduced a draft resolutIOn
sponsored by Australia, Austria, Guyana, Hungary,
India, Japan and Romania (AjC.6jL.823). The draft
resolution (see paragraph 40 below) was adopted by
the Sixth Committee without amendment.

1 This presentation was pursuant to a decision by the Sixth
Committee at its I096th meeting, on 13 December 1968. See
Official Records of the General Assembly, Twenty-third Session,
Annexes, agenda item 88, document A17408, para. 3.

6. The financial implications of the recommenda
tions contained in the draft resolution were set forth
in document AjC.6jL,824.

III. DEBATE

7. The main trends of opinions expressed in the
Sixth Committee are summarized in sections A to H
below. Sections A and B deal with general observa
tions on the role and functions of the Commission and
its working methods. The succeeding sections, relating
to specific topics discussed at the fourth session of
the Commission, are set out under the following head
ings: international legislation on shipping (section C),
international payments (section D), international sale
of goods (section E), publications of the Commission
(section ;F), training and assistance in the field of
international trade law (section G) and future work
(section H).

A. General observations

8. Most of the representatives who spoke on the
subject were of the opinion that the Commis~ion had
made considerable progress towards the achlev~ment

of its goal-the unification .and harmonization of 1Ote~

national trade law. The VIew was expressed that, 10

removing or reducing legal obstacles to the flow of
international trade, especially those affecting the devel
oping countries, the Commission would significantly
enhance the economic well-being of all nations.

9. Some representatives stated that the Commiss.ion
should contribute to the elimination of trade barners
and restricted groupings, and should further the estab
lishment of stable, economically justified trade relations
among States with different social systems, based on
the principles of universality and mutual benefits,
without any discrimination. On the other hand, the
view was expressed that the Commission's only objec
tive was to deal with rules of a private law nature
governing international trade.

10. Several representatives expressed the view that
the primary function. of the Commission w~s to
formulate just and eqUItable rules for the regulatIOn of
international trade, taking into account the interests
of developing and land-locked countries. The opinion
was expressed, however, that the Commission's func
tion was less to draw up new conventions itself than
to co-ordinate the work of other organizations, col-
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laborate with them and check whether the texts they
produced met the needs of the international community.

B. Working methods of the United Nations
Commission on International Trade Law

11. Most representatives commended the Com
mission's working methods. Satisfaction was expressed
with the manner in which the Commission had success
fully gathered and thoughtfully analysed comments and
observations by Governments and interested organiza
tions on current trade practices in order to ensure that
the Commission's solutions were based on the needs of
international trade in all regions. Special reference was
made to the effective utilization of the expertise of
representatives of members of the Commission and of
organizations concerned.

12. Several representatives also commended the
effective use of working groups and the expeditious
manner in which those working groups were conducting
their business. Special tribute was paid to the Work
ing Group on Time-limits and Limitations (Prescrip
tion) in the International Sale of Goods for drawing

• up a final draft Convention on Prescription (Limita
tion) in the Field of International Sale of Goods.2 The
view was expressed that, in determining the size and
composition of working groups, a reasonable balance
should be maintained between efficiency and fair repre
sentation of geographic regions, economic interests and
legal systems.

13. Some representatives, however, cautioned against
a tendency towards the excessive use of working
groups, which was costly. Those representatives sug
gested that, instead, the Commission should make
greater use of its own skills and other less expensive
working methods, such as co-operation with competent
international organizations.

14. Some representatives expressed the view that,
in order to reduce the costs connected with the work
of the Commission, inter-sessional working groups
should, as a rule, hold their future meetings in
New York. Other representatives, however, were of
the opinion that the Commission should alternate the
meetings of its working groups between New York and
Geneva. It was also suggested that working groups
should, as a rule, meet during regular sessions of the
Commission.

C. International legislation on shipping

15. All representatives who took the floor welcomed
the Commission's decision to examine the rules and
practices concerning bills of lading, including those
contained in the International Convention for the Unifi
cation of certain Rules relating to Bills of Lading, done
at Brussels in 19243 and in the Protocol to amend
that Convention, done at Brussels in 1968.4 Many
representatives considered that the existing rules and
practices unduly favour ship-owners at the expense of
shippers and, consequently, had an adverse effect on

2 AICN.9170, annex I.
3 League of Nations, Treaty Series, vol. CXX, 1931-1932,

No. 2764.
4 See Societe du Journal de la Marine marchande, Le Droit

maritime franrais, 20e annee, No. 235 (July 1968), p. 396.

the economic development of the developing countries.
It was noted that the main object of the Commission's
examination of the above rules and practices was to
establish a fair and equitable allocation of risks between
the cargo-OWllC1" and the carrier.

16. All representatives who spoke on the subject
welcomed the har.monious working relationships in this
field which were developed between the Commission
and UNCTAD. In this connexion, some representatives
suggested that close attention should be given to the
economic aspects of international shipping to ensure
that the reallocation of risks did not result in higher
rates of freight. Hence the necessity of continued
co-operation with UNCTAD, the Inter-Governmental
Maritime Consultative Organization (lMCO) and other
competent bodies was emphasized.

17. Many representatives welcomed the establish
ment of a new and enlarged Working Group on Inter
national Legislation on Shipping to achieve a balanced
representation of geographic regions, economic interests
and legal systems. Some representatives, however, had
doubts whether the large size of the Working Group
was conducive to efficiency. Other representatives urged
that neither the size nor the composition of this
Working Group should constitute a precedent for the
future.

D. International payments

18. Many representatives reiterated their support
for the Commission's decision to draw up uniform
rules applicable to a special negotiable instrument for
optional use in international transactions. In the opinion
of those representatives, the Commission's approach to
unification and harmonization of the law in this area
was wise and imaginative.

19. Several representatives expressed satisfaction
with the progress made in this field, commended the
Secretariat for the preparatory work on preliminary
draft uniform rules on bills of exchange and endorsed
the Commission's decision to establish at its fifth session
a small working group entrusted with the preparation
of a final draft. One representative expressed the opinion
that it was not proper to request the Secretariat to
draft uniform rules; other representatives commended
this approach as an efficient working method.

20. Several representatives expressed the hope that
the uniform rules would be truly universal and would
take account of modern technological developments
such as the widespread use of cable transfers and the
use of computers. Some representatives suggested that
attention should also be given to promissory notes.

21. Several representatives noted with appreciation
the level of co-operation that the Commission had
established with competent international organizations
and banking and trade institutions in all regions, and
recommended that such co-operation be continued.

22. One representative stated that, in view of the
fact that international payment transactions were taking
place satisfactorily under existing conventions, it did
not seem urgent for the Commission to undertake the
formulation of a new convention. In the opinion of
this representative, it would have been more profitable
for the Commission to draw attention to the Geneva
Conventions of 1930 and 1931 providing uniform laws
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for bills of exchange and promissory notes and for
cheques, respectively, and to appeal for more ratifica
tions. In the meantime,the Commission could usefully
attempt to fill the gaps in those conventions.

23. Several representatives endorsed the Commis
sion's decision relating to bankers' commercial credits
and bank guarantees. Several representatives expressed
the hope that an effective formula for co-operation be
tween the International Chamber of Commerce (ICC)
and the Commission would soon be devised to enable
members of the Commission, whose countries were not
represented in ICC, to participate in the work of revi
sion of the "Uniform Customs and Practices for
Documentary Credits", of 1962, and in the preparation
of uniform rules on bank guarantees. The Chairman
of the Commission informed the Sixth Committee that
ICC had recently expressed its desire to invite mem
bers of the Commission and of the Secretariat to attend
meetings of the appropriate committees of ICC dealing
with the above subjects.

E. International sale of goods

24. All of the representatives who spoke on the
subject attached great importance to the unification and
harmonization of the substantive rules governing the
international sale of goods. Many representatives stated
that The Hague Conventions of 1 July 1964 relating
to a Uniform Law on the International Sale of Goods
(ULIS) and to a Uniform Law on the Formation of
Contracts for the International Sale of Goods were
not acceptable to them in their existing forms. Satisfac
tion was expressed with the Commission's decision to
undertake the revision of those Conventions with a
view to making them acceptable to the largest possible
number of States. Some representatives were of the
opinion that the Commission should elaborate a new
convention that would take account of the interests of
all States.

25. Several representatives noted with satisfaction
that the Working Group on the International Sale of
Goods had systematically considered the first 17 articles
of ULIS and submitted its recommendations to the
Commission at its fourth session. Several comments
were made on these recommendations especially those
relating to the sphere of application, the form of the
contract and the principles of interpretation. Conse
quently, the Working Group on the International Sale
of Goods was requested to reconsider certain aspects
of its recommendations in the light of those comments.

26. Many representatives agreed with the Commis
sion's conclusion that it was not practicable to reach
final decisions on these questions until a text proposed
by the Working Group was reviewed as a whole;
satisfaction was, therefore, expressed with the organiza
tional measures adopted by the Commission for the
acceleration of its work in this area.

27. It was also suggested that States should ratify
The Hague Conventions of 1964 and, at the same time,
assist the Commission in making modifications of these
Conventions for adoption at a later date.

28. Many representatives also expressed the view
that general conditions of sale and standard contracts
played an important role in international trade, and
agreed with the Commission that the work that had

been started in this field should be continued. Several
representatives recommended that the Commission
should co-operate closely with the Economic Commis
sion for Europe (ECE) and the Council for Mutual
Economic Assistance in view of their long experience
in this area. It was recommended that regional meetings
be convened to consider the feasibility of extending
the use of certain ECE general conditions to regions
other than Europe. Another representative suggested
that the Commission should bear in mind trade prac
tices, including those of commodity markets.

29. Many representatives took note with apprecia
tion of the draft Convention on Prescription (Limita
tion) in the Field of International Sale of Goods that
was drawn up by the Working Group on Time-limits
and Limitations (Prescription) and expressed the hope
that the Commission, at its fifth session, would be able
to recommend to the General Assembly a final draft
convention on this subject.

30. Several representatives recommended that the
sphere of application of this convention should be
the same as the sphere of application of ULIS. Some
representatives recommended that the Commission
should, at a future time, direct its efforts towards the ..
unification of ru1es relating to time-limits (as distinct
from limitations) in the field of international sale of
goods.

F. Publications of the United Nations Commission on
International Trade Law

31. Many representatives welcomed the publication
of the first volume of the Yearbook of the United
Nations Commission on International Trade Law.5

They also welcomed the publication of the first volume
of the Register of Texts of Conventions and Other
Instruments concerning International Trade Law6 and
recommended the publication of the second volume.

32. Some representatives, while recognizing the
value of the Yearbook and the Register of Texts, sug
gested that every effort should be made to minimize
the cost of these publications.

G. Training and assistance in the field of international
trade law

33. Many representatives stressed the importance
to developing countries of training and assistance in
the field of international trade law and took note with
appreciation of the decision of the Commission to con
sider means whereby practical in-service training cou1d
be made available to lawyers and government officials
from developing countries. In this connexion, several
representatives welcomed the initiative of !MCa to
develop, jointly with the Commission and UNCTAD,
a programme of assistance to developing countries in
the field of laws and regulations applicable to ships
and shipping. The hope was expressed that the Com
mission's programme of training and assistance would
be accelerated.

H. Future work

34. Many representatives took note of the proposal
by the French delegation for the establishment of a

5 United Nations publication, Sales No.: E.71.V.1.
6 United Nations publication, Sales No.: E.71.V.3.
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union for jus commune in matters of international
trade, which was designed to promote ratification of
conventions in this field. Several representatives, while
recognizing the constitutional and political difficulties
that might be presented by the French proposal, agreed
with the Commission's decision to circulate the
proposal for consideration to its members; some repre
sentatives suggested that the circulation of this pro
posal should not be restricted to members of the Com
mission.

35. A number of representatives supported the
suggestion that consideration should be given to includ
ing in the future work programme of the Commission
the implications for international trade law of the con
duct and activities of multinational corporations, which
could have a profound impact on international eco
nomic relations. Some representatives, however, ex
pressed the opinion that new subjects should not be
included in the Commission's programme at the present
time.

36. The suggestion was made that the Commission
should introduce a definite system into the process of
unification by aiming at gradually preparing a com
prehensive code for international trade law and con-

centrating, at the initial stage, on the general principles
applicable to all international trade transactions.

IV. VOTING

37. At its 1267th meeting, on 25 October, the
Sixth Committee unanimously adopted the draft reso
lution submitted (A/C.6/L.823).

38. It was understood that the word "equality",
at the end of the fourth preambular paragraph of the
draft resolution, included the concept of equity.

39. Explanations of vote were given before the
voting by Thailand, the United States of America and
Uruguay, and, after the voting, by Belgium, the Union
of Soviet Socialist Republics and the United Kingdom
of Great Britain and Northern Ireland.

Recommendation of the Sixth Committee

[The text of the recommendation, not included here,
contained a draft resolution which was adopted
unanimously by the General Assembly without change
as resolution 2766 (XXVI), reproduced below.]

C. General Assembly resolution 2766 (XXVI) of 17 November 1971

2766 (XXVI). REPORT OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAW

The General Assembly,

Having considered the report of the United Nations
Commission on International Trade Law on the work
of its fourth session, l

Recalling its resolution 2205 (XXI) of 17 Decem
ber 1966 establishing the United Nations Commission
on International Trade Law and defining the object
and terms of reference of the Commission,

Further recalling its resolutions 2421 (XXIII) of
18 December 1968, 2502 (XXIV) of 12 Novem
ber 1969 and 2635 (XXV) of 12 November 1970 on
the reports of the United Nations Commission on Inter
national Trade Law on the work of its first, second
and third sessions,

Reaffirming its conviction that the progressive har
monization and unification of international trade law,
in reducing or removing legal obstacles to the flow of
international trade, especially those affecting the de
veloping countries, would significantly contribute to
universal economic co-operation among all peoples on
a basis of equality and, thereby, to their well-being,

Noting that the Trade and Development Board, at
its eleventh session, considered the report of the United
Nations Commission on International Trade Law on its
fourth session and expressed satisfaction with the co
ordination of the work programmes of the Commission
and of the United Nations Conference on Trade and

1 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417).

Development in the field of international legislation on
shipping,2

1. Takes note with appreciation of the report of
the United Nations Commission on International Trade
Law on the work of its fourth session and commends
its members for their contribution to the progress
made in the work of the Commission;

2. Recommends that the United Nations Commis
sion on International Trade Law should:

(a) Continue, in its work, to pay special attention
to the topics to which it has decided to give priority,
that is, the international sale of goods, international
payments, international commercial arbitration and
international legislation on shipping;

(b) Accelerate its work on training and assistance
in the field of international trade law, with special
regard to developing countries;

(c) Continue to collaborate with international
organizations active in the field of international trade
law;

(d) Continue to give special consideration to the
interests of developing countries and to bear in mind
the special problems of land-locked countries;

(e) Continue, in its use of working groups and other
working methods, to seek to enhance its efficiency and
to ensure full consideration of the needs of all regions;

(f) Keep its programme of work under constant
review;

21bid., Supplement No. 15 (A/8415/Rev.l), part three,
paras. 417-420.
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3. Notes with satisfaction the publication of the first
volume of the Yearbook of the United Nations Com
mission On International Trade Law3 and the first
volume of the Register of Texts of Conventions and
Other Instruments concerning International Trade Law4
and authorizes the Secretary-General to publish the
second volume of the Register of Texts in accordance

3 United Nations publication, Sales No.: E.71.V.1.
4 United Nations publication, Sales No.: E.71.V.3.

with the decision of the Commission contained in para
graph 131 of its report;

4. Requests the Secretary-General to forward to the
United Nations Commission on International Trade
Law the records of the discussions at the twenty-sixth
session of the General Assembly on the Commission's
report on the work of its fourth session.

1986th plenary meeting,
17 November 1971.
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INTRODUCTION

The present report of the United Nations Com
mission on International Trade Law covers the Com
mission's fifth session, held at United Nations head
quarters in New York from 10 April to 5 May 1972.

Pursuant to General Assembly resolution 2205
(XXI) of 17 December 1966, this report is submitted
to the General Assembly and is also submitted for
comments to the United Nations Conference on Trade
and Development.

CHAPTER I

ORGANIZATION OF THE SESSION

A. Opening

1. The United Nations Commission on International
Trade Law (UNCITRAL) opened its fifth session on
10 April 1972. The session was opened on behalf of
the Secretary-General by Mr. Constantin A. Stavro
poulos, the Legal Counsel of the United Nations.

B. Statement by the Secretary-General

2. The Secretary-General of the United Nations
addressed the Commission at its 112th meeting, on
25 April 1972.

C. Membership and attendance

3. Under General Assembly resolution 2205
(XXI), by which UNCITRAL was established, the
Commission consists of 29 States, elected by the
Assembly. The present members of the Commission,
elected by the Assembly on 30 October 1967 and
12 November 1970, are the following States: l

1 Pursuant to General Assembly resolution 2205 (XXI), the
members of the Commission are elected for a term of six years.
However, with respect to the initial election, the terms of 14
members, selected by the President of the Assembly, expired
at the end of three years (31 December 1970). Accordingly,
the General Assembly, at its twenty-fifth session, elected 14
members to serve for a full term of six years, ending on 31 De
cember 1976. The terms of the 15 members marked with an
asterisk will end on 31 December 1973. The terms of the other
14 members will end on 31 December 1976.

* Report of the United Nations Commission on International Trade Law on the work of its fifth session (1972), Official
Records of the General Assembly, Twenty-seventh Session, Supplement No. 17 (A/8717).

9
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(d) International non-governmental organizations

International Chamber of Commerce (ICC); International
Chamber of Shipping; International Law Association (ILA);
International Maritime Committee; International Union of
Marine Insurance.

Norway
Poland
Romania*
Singapore
Spain*
Syrian Arab Republic*
Tunisia*
Union of Soviet Socialist

Republics
United Kingdom of Great

Britain and Northern
Ireland

United Republic of
Tanzania

United States of America·
Zaire*

3 Information on the work in progress with respect to this
item was included in a note by the Secretary-General. Since the
item did not call for current action by the Commission, it was
not considered by the Committee of the Whole.

F. Establishment of a Committee of the Whole

8. At its 93rd meeting, on 10 April 1972, the Com
mission decided to establish a Committee of the Whole
and referred to it the following items for considera
tion:
Item 6: International payments:

(a) Negotiable instruments;
(b) Bankers' commercial credits;
(c) Bank guarantees (contract and payment guar

antees) ;
(d) Security interests in goods.s

Item 7: International commercial arbitration.

Item 8: Training and assistance in the field of international
trade law.

Item 9: Yearbook of the Commision.

9. At its first meeting, on 19 April 1972, the Com
mittee of the Whole unanimously elected Mr. Shinichiro
Michida (Japan) as Chairman and Mr. Emmanuel
Sam (Ghana) as Rapporteur.

10. The Commission, after having considered the
report of the Committee of the Whole, decided to in
clude the substance thereof in its report on the work
of the present session.

Mr. Roland Loewe (Austria)
Mr. Bernard A. N. Mudho

(Kenya)
Mr. Jerzy Jakubowski

(Poland)

Vice-Chairman
Vice-Chairman

Rapporteur .

E. Agenda

7. The agenda of the session as adopted by the
Commission at its 93rd meeting, on 10 April 1972,
was as follows:

1. Opening of the session.
2. Election of officers.
3. Adoption of the agenda; tentative schedule of meetings.
4. International sale of goods:

(a) Draft convention on prescription (limitation) in the
international sale of goods;

(b) Uniform rules governing the international sale of
goods;

(c) General conditions of sale and standard contracts.
5. International legislation on shipping.
6. International payments:

(a) Negotiable instruments;
(b) Bankers' commercial credits;
(c) Bank guarantees (contract and payment guarantees);
(d) Security interests in goods.

7. International commercial arbitration.
8. Training and assistance in the field of international trade

law.
9. Yearbook of the Commission.

10. Future work.
11. Date of the sixth session.
12. Adoption of the report of the Commission.

2 In accordance with a decision taken by the Commission
at the second meeting of its first session, the Commission shall
have three Vice-Chairmen, so that each of the five groups of
States listed in General Assembly resolution 2205 (XXI),
section II, paragraph 1, will be included among the officers of
the Commission; see report of the United Nations Commission
on International Trade Law on the work of its first session,
Official Records of the General Assembly, Twenty-third Ses
sion, Supplement No. 16 (A/7216) and Yearbook of the
United Nations Commission on International Trade Law,
Vol. I: 1968-1970 (United Nations publication, Sales No.:
E.71.V.l, part two, I, para. 14).

D. Election of officers

6. At its 92nd and 96th meetings, on 10 and
12 April 1972, the Commission elected the following
officers2 by acclamation:

Chairman Mr. Jorge Barrera-Graf
(Mexico)

Vice-Chairman. .. Mr. L. H. Khoo (Singapore)

Argentina*
Australia*
Austria
Belgium*
Brazil*
Chile
Egypt
France
Ghana
Guyana
Hungary*
India*
Iran*
Japan
Kenya*
Mexico*
Nigeria

4. With the exception of Iran, Tunisia and Zaire,
all members of the Commission were represented at
the session.

5. The following United Nations organs, specialized
agencies, intergovernmental and international non
governmental organizations were represented by ob
servers:

(a) United Nations organs

United Nations Conference on Trade and Development
(UNCfAD).

(b) Specialized agencies

Inter-Governmental Maritime Consultative Organization
(IMCO); International Monetary Fund (IMF).

(c) Intergovernmental organizations

Commission of the European Communities; Council for
Mutual Economic Assistance (CMEA); Council of the Euro
pean Communities; Hague Conference on Private International
Law; International Institute for the Unification of Private Law
(UNIDROIT); League of Arab States; Organization of Ameri
can States (OAS); World Intellectual Property Organization
(WlPO).
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G. Decisions of the Commission

11. The decisions taken by the Commission in the
course of its fifth session were all reached by con
sensus.

H. Adoption of the report

12. The Commission adopted the present report at
its 125th meeting, on 5 May 1972.

CHAPTER II

INTERNATIONAL SALE OF GOODS

A. Draft Convention on Prescription (Limitation)

Background with respect to the preparation of the draft
Convention

13. The Commission, at its second session, estab
lished a Working Group on Time-limits and Limita
tions (Prescription) and requested it to study the sub
ject of time-limits and limitations (prescription) in the
field of the international sale of goods.4 At its third
session, the Commission, having considered a report
of the Working Group (A/CN.9/30), requested it to
prepare a preliminary draft Convention setting forth uni
form rules and to submit this draft to the Commission
at its fourth session.Ii

14. In conformity with the foregoing decision, the
Working Group submitted to the Commission at its
fourth session a report (A/CN.9/50 and Corr.1), set
ting forth the text of a preliminary draft Uniform Law
on Prescription (Limitation) in the International Sale
of Goods (annex I), a commentary on the draft Uni
form Law (annex II), and the text of a questionnaire
addressed to Governments and intemational organiza
tions designed to obtain information and views regard
ing the length of the limitation or prescdption period
and other related matters (annex III). At that session,
the Commission after having considered various issues
arising out of the preliminary draft, invited members of
the Commission to submit to the Secretary-General any
proposals or observations they might wish to make with
respect to the preliminary draft and requested the Sec
retary-General to analyse the replies received to the
questionaire and to submit the analysis to members of
the Working GrOUp.6 The Commission further requested
the Working Group to prepare a final draft of the Uni
form Law on Prescription (Limitation) for submission
to the Commission at its fifth session; in this work, ac-

4 Official Records of the General Assembly, Twenty-fourth
Session, Supplement No. 18 (AI7618) and Yearbook of the
United Nations Commission on International Trade Law,
Vol. I: 1968-1970 (United Nations publication, Sales No.:
E.71.V.l), part two, II, para. 46.

5 Ibid., Twenty-fifth Session, Supplement No. 17 (A/8017)
and Yearbook of the United Nations Commission on Interna
t!onal Trade Law, Vol. 1: 1968-1970 (United Nations publica
tion, Sales No.: E.71.V.1), part two, III, para. 97.

6Ibid., Twenty-sixth Session, Supplement No. 17 (A/8417)
and Yearbook of the United Nations Commission on Interna
tional Trade Law, Vol. II: 1971 (United Nations publication,
Sales No.: E.n.VA), part one, II, para. 118.

c~>unt 'Y0uld be taken .of the views expressed during the
dISCUSSIOn of the subject at the fourth session of the
anal~sis by the Secretariat of replies to the questionnaire
mentioned above, and of any proposals or observations
co~~unicated to the Working Group.7 Pursuant to this
declSlon, the Working Group held its third session from
3~ August to 10 S~ptember 1971 and prepared a re
VIsed draft Convention on Prescription (Limitation) in
the International Sale of Goods.

The Commission's action with respect to the draft
Convention

15: At the present session, the Commission had be
fore. It the report of the Working Group on its third
seSSIOn (A/ON.9/70), to which the text of the draft
Convention was anne~ed (annex I), and a commentary
on the draft Convemon which was issued as an ad
dendum (A/CN.9j70/Add.I). The Commmission also
had ?efore it a compilation of the studies and proposals
conSIdered by the Working Group (A/CN.9/70/
~dd.2), a note by the Secretariat regarding considera
tIon of the rep~rt of the Working Group, and a note
by the Secretanat concerning alternative methods for
the final adoption of the draft Convention.

16. The Commis.s~on commen~ed the Working
Group for the expeditIous manner III which it had ful
filled its mandate and expressed appreciation and grati
tude to the members of the Working Group.

17. The ComJ?ission ~iscussed, article by article,
the <.fraft ConventIOn submItted by the Working Group
and III the course of this discussion, various amendments
and proposals were suggested by the members. The
Commission adopte~ some articles without change and
requested the Workmg Group to reconsider other ar
ticles in the light of the proposals and amendments that
were made. ~or t~is purpose, the Working Group held
several meetmgs m the course of the session and sub
mitted a revised text of the draft Convention.

18. The Commission considered this revised text
and approved most articles as revised. The Commission
also set up a number of drafting parties to consider fur
the.r the language of oertain articles and adopted these
artIcles as recommended by the drafting parties. The
Commission, however, was not able to reach a con
sensus on certain provisions and, to indicate this fact,
placed these provisions within square brackets for final
consideration by an international conference of pleni
potentiaries.

19. The Commission considered alternative methods
for the final adoption of the draft Convention on Pre
scription (Limitation) in the International Sale of
Goods in the light of the note submitted by the Secre
tariat on this subject. A statement was made by the
representative of the Secretary-General on the financial
implications of alternative procedures of adoption. All
repres.enta~ives who took the floor expressed the opinion
that, m VIew of the highly technical and specialized
nature of this draft Convention the Commission should
recommend to the General A~sembly that an interna
tional conference of plenipotentiaries be convened to
conclude, on the basis of the draft articles approved by
the Commission, a Convention on Prescription (Limi
tation) in the International Sale of Goods.

7 Ibid.
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Decision of the Commission

20. The Commission, at its 125th meeting on 5
May 1972, adopted unanimously the following decision:

"The United Nations Commission on International
Trade Law

"1. Approves the text of the draft Convention on
Prescription (Limitation) in the International Sale of
Goods, as set out below in paragraph 21 of the re
port of the Commission, noting that no consensus was
reached with respeot to those provisions appearing
within square brackets;

"2. Requests the Secretary-General:
"(a) To prepare, together with the Rapporteur

of the Commission, a commentary on the provisions
of the draft Convention which would include both
an explanation of the provisions approved by the
Commission and references to reservations by mem
bers of the Commission to such provisions;

"(b) To oirculate the dr,aft Convention, together
with the commentary thereon, to Governments and
to intere~ted international organizations for comments
and proposals;

"(c) To prepare an analytical compilation of those
comments and proposals and to submit this compila
tion to Governments and to interested international
organizations;

"3. Recommends that the General Assembly
should convene an international conference of pleni
potentiaries to conclude, on the basis of the draft
Convention adopted by the Commission, a Conven
tion on Prescription (Limitation) in the International
Sale of Goods."
21. The following articles of the draft Convention

on Prescription (Limitation) in the International Sale
of Goods were approved by the Commission, as stated
in paragraph 1 of the decision above.

TEXT OF A DRAFT CONVENTION ON PRESCRIPTION
(LIMITATION) IN THE INTERNATIONAL

SALE OF GOODS

PART I: SUBSTANTIVE PROVISIONS

SPHERE OF APPLICATION

Article 1

1. This Convention shall apply to the limitation of legal
proceedings and to the prescription of the rights of the buyer
and seller against each other relating to a contract of inter
national sale of goods.

2. This Convention shall not affect a rule of the applicable
law providing a particular time-limit within which one party
is required, as a condition for the acquisition or exercise of his
claim, to give notice to the other party or perform any act
other than the institution of legal proceedings.

3. In this Convention:

(a) "Buyer" and "seller", or "party", mean persons who
buy or sell, or agree to buy or sell, goods, and the successors
to and assigns of their rights or duties under the contract of
sale;

(b) "Creditor" means a party who asserts a claim, whether
or not such a claim is for a sum of money;

(c) "Debtor" means a party against whom the creditor as
serts a claim;

(d) "Breach of contract" means the failure of a party to
perform the contract or any performance not in conformity
with the contract;

(e) "Legal proceedings" includes jlldicial, administrative and
arbitral proceedings;

(I) "Person" includes corporation, company, association or
entity, whether private or public;

(g) "Writing" includes telegram and telex.

Article 2

[1. For the purposes of this Convention, a contract of sale
of goods shall be considered international if, at the time of
the conclusion of the contract, the seller and buyer have their
places of business in different States.]

2. Where a party to the contract of sale has places of busi
ness in more than one State, his place of business for the pur
poses of paragraph (1) of this article and of article 3 shall
be his principal place of business, unless another place of
business has a closer relationship to the contract and its per
formance, having regard to the circumstances known to or
contemplated by the parties at the time of the conclusion of
the contract.

3. Where a party does not have a place of business, refer
ence shall be made to his habitual residence.

4. Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract shall be
taken into consideration.

Article 3

1. This Convention shall apply only when at the time of
the conclusion of the contract, the seller and buyer have their
places of business in different Contracting States.

2. Unless otherwise provided herein, this Convention shall
apply irrespective of the law which would otherwise be ap
plicable by virtue of the rules of private international law.

3. This Conventon shall not apply when the parties have
validly chosen the law of a non-Contracting State.

Article 4

This Convention shall not apply to sales:
(a) Of goods of a kind and in a quantity ordinarily bought

by an individual for personal, family or household use, unless
the fact that the goods are bought for a different use appears
from the contract or from any dealings between, or from in
formation disclosed by, the parties at any time before or at
the conclusion of the contract;

(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, negotiable

instruments or money;
(e) Of ships, vessels or aircraft;
(I) Of electricity.

Article 5

This Convention shall not apply to claims based upon:
(a) Death of, or personal injury to, any person;
(b) Nuclear damage caused by the goods sold;
(c) A lien, mortgage or other security interest in property;
(d) A judgement or award made in legal proceedings;
(e) A document on which direct enforcement or execution

can be obtained in accordance with the law of the place where
such enforcement or execution is sought;

(f) A bill of exchange, cheque or promissory note.

Article 6

1. This Convention shall not apply to contracts in which
the preponderant Part of the obligations of the seller consists
in the supply of labour or other services.
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2. Contracts for the supply of goods to be manufactured or
produced shall be considered to be sales within the meaning
of this Convention, unless the party who orders the goods
undertakes to supply a substantial part of the materials neces
sary for such manufacture or production.

Article 7

In interpreting and applying the provISIons of this Con
vention, regard shall be had to its international character and
to the need to promote uniformity in its interpretation and
application.

THE DURATION AND COMMENCEMENT OF THE LIMITATION PERIOD

Article 8

Subject to the provisions of article 10, the limitation period
shall be four years.

Article 9

1. Subject to the provisions of articles 10 and 11, the
limitation period shall commence on the date on which the
claim becomes due.

2. In respect of a claim based on fraud committed before
or at the time of the conclusion of the contract, the claim
shall, for the purpose of paragraph (1) of this article, be
deemed to become due on the date on which the fraud was or
reasonably could have been discovered.

3. In respect of a claim arising from a breach of the
contract, the claim shall, for the purpose of paragraph (1) of
this article, be deemed to become due on the date on which
such breach occurs. Where one party is required, as a condi
tion for the acquisition or exercise of such a claim, to give
notice to the other party, the commencement of the limitation
period shall not be postponed by reason of such requirement
of notice.

Article 10

1. The limitation period in respect of a claim arising from
a defect or lack of conformity which could be discovered when
the goods are handed over to the buyer shall be two years
from the date on which the goods are actually handed over
to him.

2. The limitation period in respect of a claim arising from
a defect or lack of conformity which could not be discovered
when the goods are handed over to the buyer shall be two
years from the date on which the defect or lack of conformity
is or could reasonably be discovered, provided that the limita
tion period shall not extend beyond eight years from the date
on which the goods are actually handed over to the buyer.

3. If the seller gives an express undertaking relating to
the goods, which is stated to have effect for a certain period
of time, whether expressed in terms of a specific period of
time or otherwise, the limitation period, in respect of any
claim arising from the undertaking, shall commence on the
date on which the buyer discovers or ought to discover the
fact on which the claim is based, but not later than on the
date of the expiration of the period of the undertaking.

Article 11

1. If, in circumstances provided for by the law applicable
to the contract, one party is entitled to declare the contract
terminated before the time for performance is due, and
exercises this right, the limitation period in respect of a claim
based on any such circumstance shall commence on the date
on which the declaration is made to the other party. If the
contract is not declared to be terminated before performance
becomes due, the limitation period shall commence on the
date on which performance is due.

2. The limitation period in respect of a claim arising out
of a breach by one party of a contract for the delivery of
or payment for goods by instalments shall, in relation to each
separate instalment, commence on the date on, which the
particular breach occurs. If, under the law applicable to the
contract, one party is entitled to declare the contract ter
minated by reason of such breach, and exercises this right,
the limitation period in respect of all relevant instalments shall
commence on the date on which the declaration is made to
the other party.

CESSATION AND EXTENSION OF THE LIMITATION PERIOD

Article 12

1. The limitation period shall cease to run when the
creditor performs any act which, under the law of the jurisdic
tion where such act is performed, is recognized as commencing
judicial proceedings against the debtor or as asserting his claim
in such proceedings already instituted against the debtor, for
the purpose of obtaining satisfaction or recognition of his
claim.

2. For the purposes of this article, any act performed by
way of counterclaim shall be deemed to have been performed
on the same date as the act performed in relation to the
claim against which the counterclaim is raised. However, both
the claim and counterclaim shall relate to a contract or con
tracts concluded in the course of the same transaction.

Article 13

1. Where the parties have agreed to submit to arbitration,
the limitation period shall cease to run when either party
commences arbitral proceedings in the manner provided for
in the arbitration agreement or by the law applicable to that
agreement.

2. In the absence of any such provision, arbitral proceedings
shall be deemed to commence on the date on which a request
that the claim in dispute be referred to arbitration is delivered
at the habitual residence or place of business of the other
party or, if he has no such residence or place of business,
than at this last known residence or place of business.

3. The provisions of this article shall apply notwithstanding
any term in the arbitration agreement to the effect that no
right shall arise until an arbitration award has been made.

Article 14

In any legal proceedings other than those mentioned in
articles 12 and 13, including legal proceedings commenced
upon the occurrence of:

(a) The death or incapacity of the debtor,
(b) The bankruptcy or insolvency of the debtor, or
(c) The dissolution or liquidation of a corporation, com

pany, association or entity,

the limitation period shall cease to run when the creditor
asserts his claim in such proceedings for the purpose of
obtaining satisfaction or recognition of the claim, unless the
law governing the proceedings provides otherwise.

Article 15

1. Where a claim has been asserted in legal proceedings
within the limitation period in accordance with articles 12,
13 or 14 but such legal proceedings have ended without a
final decision binding on the merits of the claim, the limita
tion period shall be deemed to have continued to run.

2. If, at the time such legal proceedings ended, the limita
tion period has expired or has less than one year to run, the
creditor shall be entitled to a period of one year from the
date on which the legal proceedings ended, unless they have
ended because the creditor has discontinued them or allowed
them to lapse.
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Article 16

[1. Where a creditor has asserted his claim in legal pro
ceedings within the limitation period in accordance with arti
cles 12, 13 or 14 and has obtained a decision binding on the
merits of his claim in one State, and where, under the applic
able law, he is not precluded by this decision from asserting
his original claim in legal proceedings in another State, the
limitation period in respect of this claim shall be deemed not
to have ceased running by virtue of articles 12, 13 or 14,
and the creditor shall, in any event, be entitled to an additional
period of one year from the date of the decision.

[2. If recognition or execution of a decision given in one
State is refused in another State, the limitation period in
respect of the creditor's original claim shall be deemed not
to have ceased running by virtue of articles 12, 13, or 14,
and the creditor shall, in any event, be entitled to an addi
tional period of one year from the date of the refusal.]

Article 17

[1. Where legal proceedings have been commenced against
one debtor within the limitation period prescribed by this
Convention, the limitation period shall cease to run against any
other party jointly and severally liable with the debtor,
provided that the creditor informs such party in writing within
that period that the proceedings have been commenced.

[2. Where legal proceedings have been commenced by a
subpurchaser against the buyer, the limitation period prescribed
by this Convention shall cease to run in relation to the buyer's
claim over against the seller, if the buyer informs the seller
in writing within that period that the proceedings have been
commenced.

[3. In the circumstances mentioned in this article, the
creditor or the buyer must institute legal proceedings against
the party jointly or severally liable or against the seller, either
within the limitation period otherwise provided by this Con
vention or within one year from the date on which the legal
proceedings referred to in paragraphs (1) and (2) commenced,
whichever is the later.]

Article 18

1. Where the creditor performs, in the State where the
debtor has his place of business and before the expiration of
the limitation period, any act, other than those acts prescribed
in articles 12, 13 and 14, which under the law of that State
has the effect of recommencing the original limitation period,
a new limitation period of four years shall commence on
the date prescribed by that law, provided that the limitation
period shall not extend beyond the end of four years from
the date on which the period would otherwise have expired
in accordance with articles 8 to 11.

2. If the debtor has places of business in more than one
State, or if he has no place of business, the provisions of
paragraphs (2) and (3) of article 2 shall apply.

Article 19

1. Where the debtor, before the expiration of the limita
tion period, acknowledges in writing his obligation to the
creditor, a new limitation period of four years shall commence
to run from the date of such acknowledgement.

2. Payment of interest or partial performance of an obliga
tion by the debtor shall have the same effect as an acknow
ledgement under paragraph (1) of this article if it can reason
ably be inferred from such payment or performance that
the debtor acknowledges that obligation.

Article 20

Where, as a result of a circumstance which is beyond the
control of the creditor and which he could neither avoid nor

overcome, the creditor has been prevented from causing the
limitation period to cease to run, the limitation period shall
be extended so as not to expire before the expiration of one
year from the date on which the relevant circumstance ceased
to exist. The limitation period shall in no event be extended
beyond four years from the date on which the period would
otherwise expire in accordance with articles 8 to 11.

MODIFICATION OF THE LIMITATION PERIOD BY THE PARTIES

Article 21

1. The limitation period cannot be modified or affected by
any declaration or agreement between the parties, except in
the cases provided for in paragraph (2) of this article.

2. The debtor may at any time during the running of the
limitation period extend the period by a declaration in
writing to the creditor. This declaration may be renewed. In
no event shall the period of limitation be extended beyond
the end of four years from the date on which it would
otherwise have expired in accordance with the provisions of
this Convention.

3. The provisions of this article shall not affect the validity
of a clause in the contract of sale whereby the acquisition or
exercise of a claim is dependent upon the performance by
one party of an act other than the institution of judicial
proceedings within a certain period of time, provided that
such clause is valid under the applicable law.

[LIMIT OF EXTENSION AND MODIFICATION OF THE LIMITATION
PERIOD]

Article 22

[Notwithstanding the provisions of articles 12 to 21 of this
Convention, no legal proceedings shall in any event be brought
after the expiration of ten years from the date on which the
limitation period commences to run under articles 9 and 11,
or after the expiration of eight years from the date on which
the limitation period commences to run under article 10.]

EFFECTS OF THE EXPIRATION OF THE LIMITATION PERIOD

Article 23

Expiration of the limitation period shaH be taken into
consideration in any legal proceedings only at the request of
a party to such proceedings.

Article 24

1. Subject to the provisions of article 23 and of para
graph (2) of this article, no claim which has become barred
by reason of limitation shall be recognized or enforced in any
legal proceedings.

2. Notwithstanding the expiration of the limitation period,
one party may rely on his claim as a defence or for the
purpose of set-off against a claim asserted by the other party,
provided that in the latter case this may only be done:

(a) If both claims relate to a contract or contracts concluded
in the course of the same transaction; or

(b) If the claims could have been set-off at any time
before the date on which the limitation period expired.

Article 25

Where the debtor performs his obligation after the expira
tion of the limitation period, he shall not thereby be entitled
to recover or in any way claim restitution of the performance
thus made even if he did not know at the time of such per
formance that the limitation period had expired.
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Article 26

The expiration of the limitation period with respect to a
principal debt shall have the same effect with respect to an
obligation to pay interest on that debt.

CALCULATION OF THE PERIOD

Article 27

1. The limitation period shall be calculated in such a way
that it shall expire at the end of the day which corresponds
to the date on which the period commenced to run. If there
is no such corresponding date, the period shall expire at the
end of the last day of the last calendar month of the limita
tion period.

2. The limitation period shall be calculated by reference
to the calendar of the place where the legal proceedings are
instituted.

Article 28

Where the last day of the limitation period falls on an
official holiday or other dies non juridicus precluding the
appropriate legal action in the jurisdiction where the creditor
institutes judicial proceedings as envisaged in article 12 or
asserts a claim as envisaged in article 14, the limitation
period shall be extended so as not to expire until the end of
the first day following that official holiday or dies non juridicus
on which such proceedings could be insituted or on which
such a claim could be asserted in that Jurisdiction.

INTERNATIONAL EFFECT

Article 29

A Contracting State shall give effect to acts or circumstances
referred to in articles 12, 13, 14, 15, 17 and 18 which take
place in another Contracting State, provided that the creditor
has taken all reasonable steps to ensure that the debtor is
informed of the relevant act or circumstance as soon as
possible.

PART II: IMPLEMENTATION

Article 30

[Subject to the provisions of article 31, each Contracting
State shall take such steps as may be necessary under its
constitution or law to give the provisions of Part I of this
Convention the force of law not later than the date of the
entry into force of this Convention in respect of that State.]

Article 31

[In the case of a federal or non-unitary State, the following
provisions shall apply:

[(a) With respect to those articles of this Convention that
come within the legislative jurisdiction of the federal authority,
the obligations of the federal Government shall to this extent
be the same as those of Contracting States which are not
federal States;

[(b) With respect to those articles of this Convention that
come within the legislative jurisdiction of constituent States
or provinces which are not, under the constitutional system of
the federation, bound to take legislative action, the federal
Government shall bring such articles with a favourable recom
mendation to the notice of the appropriate authorities of
constituent States or provinces at the earliest possible moment;

[(c) A federal State party to this Convention shall, at the
request of any other Contracting State transmitted through the
Secretary-General of the United Nations, supply a statement
of the law and practice of the federation and its constituent
units in regard to any particular provision of this Convention,
showing the extent to which effect has been given to that
provision by legislative or other action.]

Article 32

Each Contracting State shall apply the prOVISions of this
Convention to contracts concluded on or after the date of the
entry into force of this Convention in respect of that State.

PART III: DECLARATIONS AND RESERVATIONS

Article 33

1. Two or more Contracting States may at any time de
clare that contracts of sale between a seller having a place
of business in one of these States and buyer having a place
of business in another of these States shall not be considered
international within the meaning of article 2 of this Conven
tion, because they apply the same or closely related legal rules
which in the absence of such a declaration would be governed
by this Convention.

2. If a party has places of business in more than one State,
or if he has no place of business, the provisions of para
graphs (2) and (3) of article 2 shall apply.

Article 34

A Contracting State may declare, at the time of the deposit
of its instrument of ratification or accession, that it will not
apply the provisions of this Convention to actions for annul
ment of the contract.

Article 35

Any State may declare, at the time of the deposit of its
instrument of ratification or accession to this Convention, that
it shall not be compelled to apply the provisions of article 23
of this Convention.

Article 36

1. This Convention shall not prevail over conventions al
ready entered into or which may be entered into, and which
contain provisions concerning limitation of legal proceedings
or prescription of rights in respect of international sales, pro
vided that the seller and buyer have their places of business
in States parties to such a Convention.

2. If a party has places of business in more than one State,
or if he has no place of business, the provisions of paragraphs
(2) and (3) of article 2 shall apply.

FORMAL AND FINAL CLAUSES NOT CONSIDERED
BY THE COMMISSION

22. The following articles were not considered by
the Commission and it was agreed that they should be
submitted for consideration to the proposed Interna
tional Conference of Plenipotentiaries.

Article 37

No reservation other than those made in accordance with
articles 33 to 35 shall be permitted.

Article 38

1. Declarations made under articles 33 to 35 of this Con
vention shall be addressed to the Secretary-General of the
United Nations. They shall take effect [three months] after
the date of their receipt by the Secretary-General or, if at the
end of this period this Convention has not yet entered into
force in respect of the State concerned, at the date of such
entry into force.

2. Any State which has made a declaration under articles
33 to 35 of this Convention may withdraw it at any time by a
notification addressed to the Secretary-General of the United
Nations. Such withdrawal shall take effect [three months] after
the date of the receipt of the notification by the Secretary-Gen
eral. In the case of a declaration made under paragraph (1)
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of article 33 of this Convention, such withdrawal shall also
render inoperative, as from the date when the withdrawal takes
effect, any reciprocal declaration made by another State under
that paragraph.

Article 40
[Ratification]9

This Convention is subject to ratification. The instruments of
ratification shall be deposited with the Secretary-General of
the United Nations.

Article 41
[Accession] 10

This Convention shall remain open for accession by any
State belonging to any of the categories mentioned in article 39.
The instruments of accession shall be deposited with the Sec
retary-General of the United Nations.

Article 43
[Denunciation] 12

1. Any Contracting State may denounce this Convention
by notifying the Secretary-General of the United Nations to
that effect.

2. The denunciation shall take effect [12 months] after
receipt of the notification by the Secretary-General of the
United Nations.

Article 46
[Deposit of the original]

The original of this Convention, of which the Chinese,
English, French, Russian and Spanish texts are equally au
thentic, shall be deposited with the Secretary-General of the
United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized
thereto by their respective Governments, have signed the pres
ent Convention.

DONE at [place], [date].

2. Any Contracting State which has made a declaration
pursuant to paragraph (1) of this article may, in accordance
with article 43 denounce this Convention in respect of all or
any of the territories concerned.

Alternative B14

This Convention shall apply to all non-metropolitan ter
ritories for the international relations of which any Party is
responsible except where the previous consent of such a ter·
ritory is required by the Constitution of the Party or of the
territory concerned, or required by custom. In such a case, the
Party shall endeavour to secure the needed consent of the
territory within the shortest period possible and, when the
consent is obtained, the Party shall notify the Secretary-Gen
eral. This Convention shall apply to the territory or territories
named in such a notification from the date of its receipt by the
Secretary-General. In those cases where the previous consent
of the non-metropolitan territory is not required, the Party
concerned shall, at the time. of signature, ratification or acces
sion, declare the non-metropolitan territory or territories to
which this Convention applies.

Article 45
[Notifications] 15

The Secretary-General of the United Nations shall notify
the Signatory and Acceding States of:

(a) The declarations and notifications made in accordance
with article 38;

(b) The ratifications and accessions deposited in accordance
with articles 40 and 41;

(c) The dates on which this Convention will come into
force in accordance with article 42;

(d) The denunciations received in accordance with article 43;
(e) The notifications received in accordance with article 44.

] for

PART IV: FINAL CLAUSES

Article 39
[Signature] 8

shall be open until [
] .

Article 42
[Entry into force]l1

1. This Convention shall enter into force [six months]
after the date of the deposit of the [ ] instrument
of ratification or accession.

2. For each State ratifying or acceding to this Convention
after the deposit of the [ ] instrument of ratifi
cation or accession, this Convention shall enter into force
[six months] after the date of the deposit of its instrument
of ratification or accession.

This Convention
signature by [

Article 44
[Declaration on territorial application]

Alternative A13

1. Any State may, at the time of the deposit of its instru
ment of ratification or accession or at any time thereafter,
declare, by means of anotification addressed to the Secretary
General of the United Nations, that this Convention shall be
applicable to all or any of the territories for whose international
relations it is responsible. Such a declaration shall take effect
[six months] after the date of receipt of the notification by
the Secretary-General of the United Nations, or, if at the end
of that period this Convention has not yet come into force,
from the date of its entry into force.

8 Based on art. 81 of the Vienna Convention on the Law of
Treaties (United Nations publication, Sales No.: E.70.V.5,
document A/CONF.39127).

9 Art. 82, ibid.
10 Art. 83, ibid.
11 Art. 84, ibid.
12 Based on article XII of the 1964 Hague Convention relat

ing to a Uniform Law on the International Sale of Goods,
herein cited as the "Hague Sales Convention".

13 Based on article XIII of the Hague Sales Convention.

B. Uniform rules governing the international
sale of goods

23. The Commission, at its second session, estab
lished a Working Group on the International Sale of
Goods .and requested the Working Group to ascertain
which modifications of the text of the Uniform Law on
the International Sale of Goods (ULIS) , annexed to
the 1964 Hague Convention, might render that Conven
tion capable of wider acceptance, or whether it would
be necessary to elaborate a new text for this purpose.16

The Working Group held two meetings in 1970 and a
third meeting in January 1972.

24. At its fourth session, the Commission decided
that, "until the new text of a uniform law or the revised

14 Based on article 27 of the Convention on Psychotropic
Substances, 1971.

15 Based on article XV of the Hague Sales Convention.
16 Yearbook of the United Nations Commission on Interna

tional Trade Law, Volume I: 1968-1970 (United Nations publi·
cation, Sales No.: E.71.V.l), part two, II, para. 38, sub
para. 3 (a).
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text of ULIS has been completed, the Working Group
should submit a progress report on its work to each
session of the Commission, and, any comments or rec
ommendations which representatives may make at the
sessions on issues set out in the progress reports shall
be considered by the Working Group in the preparation
of the final draft;",17

25. At the present session, the Commission had
before it the progress report of the Working Group on
the International Sale of Goods on its third meeting,
held in Geneva from 17 to 28 January 1972 (A/CN.9/
62 and Corr.1 and Add.l and 2).18

26. Several representatives stressed the difficulty and
complexity of the task assigned to the Working Group
and praised the Working Group for the progress it had
achieved. It was held that although many questions
could not be solved in a final form at the last session
of the Working Group, the preparation of draft com
promise texts for consideration at the next session con
stituted a great step towards final solutions for these
questions.

27. Some representatives stated their views concern
ing questions relating to the revision of ULIS and re
quested that their views be taken into consideration by
the Working Group in the elaboration of the final text
of a draft uniform law. Thus, one representative sug
gested that the Working Group should strive to im
prove the definitions in the law by making them simpler
and more easily understandable; such definitions might
then replace provisional definitions in all conventions
dealing with the international sale of goods. The need
for simpler and more comprehensible definitions with
special reference to the definition of "delivery" of goods
was supported by another representative. It was also
suggested that the uniform law should only regulate
questions which are of practical significance; according
ly, provisions relating to questions of only a theoretical
nature (e.g., ,article 25, paragraph 2 of the recom
mended text) should be omitted.

28. One representative recalled that several mem
bers of the Working Group had expressed reservations
with respect to the definition of international sale in the
uniform law and suggested that the Working Group
should reconsider that definition. Another representa
tive suggested that the definition of delivery should be
revised in the light of the definition in the 1939 draft
of ULIS. ~

29. In respect of ,article 46, one representative sug
gested that in the preparation of the study of that ar
ticle requested by the Working Group, the Secretariat
should also examine the possibility of including a pro
vision whereby the buyer would be given the right to
claim from the seller the costs incurred by the buyer
in remedying defects in the goods. Some representatives
suggested further that the Working Group should give
further thought to the concept of anticipatory breach in
article 48 and other articles of ULIS.

30. Several comments were made in connexion with
the working methods of the Working Group. One repre-

17 Yearbook of the United Nations Commission on Inter
national Trade Law, Volume II: 1971 (United Nations publi
cation, Sales No.: E.72.VA), part one, II, para. 92, sub
para. I (c).

18 The Commission considered the report at its l13th meet
ing on 26 April 1972.

sentative expressed the view that the Working Group
could carry out its work more efficiently if it consisted
of fewer members. Another representative suggested
that small expert groups composed of two or three
representatives should be established in order to elabo
rate texts on definitions by correspondence.

31. Some representatives pointed out that the Work
ing Group would need considerable time at its next
session for completion of the unfinished work of its
third session. They therefore suggested that the next
regular session of the Working Group should be con
vened for a period of three weeks. In this connexion,
the Commission heard a statement by the representative
of the Secretary-General on the financial implications
of such sessions of the Working Group.

Decision of the Commission
32. The Commission, at its 124th meeting on 4 May

1972, adopted unanimously the following decision:
"The United Nations Commission on International

Trade Law
" 1. Takes note of the progress report of the

Working Group on the International Sale of Goods
on the work of its third session;19

"2. Takes note with approval of the decision of
the Working Group that it will hold its fourth session
in New York from 22 January to 2 February 1973."

C. General conditions of sale

33. The Commission, at its second session, devel
oped a programme of work designed to ascertain
whether certain general conditions of sale prepared
under the auspices of the Economic Commission for
Europe could be utilized in other regions.20 At its
fourth session the Commission decided to contiJ;me with
the implementation of that decision and requested the
Secretary-General to address inquiries on this question
directly to Governments, chambers of commerce, trade
associations and other trade organizations.21

34. At the third session, the Commission had ex
tended its work in this field of law to the examination
of the feasibility of developing general conditions em
bracing a wider scope of commodities and requested
the Secretary-General to commence a study of the
subject.22 Pursuant to this request, the Secretary
General submitted to the Commission at its fourth
session a report including the first phase of the study
(A/CN.9/54). After consideration of the report, the
Commission requested the Secretary-General to con
tinue his study on the subject.23

19 A/CN.9/62.
20 Yearbook of the United Nations Commission on Inter

national Trade Law, Volume I: 1968-1970 (United Nations
publication, Sales No.: E.71.V.l), part two, II, para. 60, sub
para. 1.

21 Yearbook of the United Nations Commission on Inter
national Trade Law, Volume II: 1971 (United Nations publi
cation, Sales No.: E.72.VA), part one, II, para. 106, sub
para. (a).

22 Yearbook of the United Nations Commission on Inter
national Trade Law, Volume I: 1968-1970 (United Nations
publication, Sales No.: E.71.V.l), part two, III, para. 102,
subpara. (b).

23 Yearbook of the United Nations Commission on Inter
nat!onal Trade Law, Volume II: 1971 (United Nations publi
catIOn, Sales No.: E.72.VA), part one, II, para. 106, sub·
para. (b).
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35. The Commission had before it a report of the

Secretary-General (A/CN.9/69) on the implementa
tion of these decisions.24 The representative of Japan
distributed to members of the Commission a study he
had made concerning the ECE general conditions.

36. All representatives who spoke on the subject
commended the report of the Secretary-General and
expressed their appreciation for the study prepared by
the representative of Japan.

37. Several representatives emphasized the impor
tance of the Commission's work in this field of law
and it was agreed that this work should be continued.
Some representatives, however, maintained their view,
expressed at the fourth session of the Commission, that
in free market economies general conditions and trade
terms were more appropriately dealt with by trade
associations. They suggested, therefore, that the Com
mission should confine its work in this field, within
a narrow scope.

38. One representative e~pressed the view that the
adoption of a new uniform law on the international
sale of goods might significantly reduce the importance
of general conditions. On the other hand, a number
of representatives pointed out that questions dealt with
by a uniform law on sale and by general conditions of
sale were different: a uniform law must be confined
to general rules, while general conditions might provide
specific and detailed contractual provisions. Both
approaches were useful, but one could not be substi
tuted for the other. It was agreed, however, that, despite
these differences between uniform laws and general
conditions, their provisions, as far as possible, should
be in harmony. In this connexion, one representative
suggested that a study should be prepared in order to
determine general guidelines regarding questions to be
dealt with in general conditions (for example, forma
tion of contract, questions relating to letters of credit)
and that, before submission to the Commission for
adoption, those guidelines be considered by the Work
ing Group on Sales.

39. In respect of general conditions drawn up
under the auspices of ECE, one representative ex
pressed his disappointment in the small number of
replies which had been received to the questionnaire
of the Secretary-General. Another representative sug
gested that Governments should be encouraged to reply
to the questionnaire.

40. Some representatives noted that they were
sceptical about the possibility of promoting the ECE
general conditions in regions other than Europe on the
ground that those formulations had been drawn up
with a view to meeting the requirements of trade among
countries situated in ,the same continent and in relatively
close proximity to each other. It was also suggested
that these general conditions were not widely used even
in Europe. On the other hand, a number of repre
sentatives expres'sed the view that the general conditions
were widely used as a basis for drawing up individual
contracts and as a basis for agreement on balanced
solutions to specific contractual problems. In this way,
the ECE general conditions had aided the work of

24 The subject was considered by the Commission at its
113th and 114th meetings on 28 April 1972.

lawyers and businessmen and had contributed to the
harmonization of the law of trade.

41. One representative suggested that the Com
mission should promote the dissemination of regional
general conditions and especially of those drawn up
under the auspices of the Economic Commission for
Europe. Another representative proposed that the Com
mission should redraft the ECE general conditions in
order to make them more acceptable.

42. In respect of the Secretary-General's study on
"general" general conditions, the Commission agreed
that the Secretary-General should be requested to con
tinue the work on this subject. One representative ex
pressed the view that such general conditions should
reflect basic rules which would be applicable to the
sale of all commodities. In the opinion of that :repre
sentative, such optional general conditions would prove
useful. Another representative suggested that the Secre
tary-General should include in the investigation othe:r:
further general conditions, for example, those drawn
up by the London Corn Trade Association. It was also
proposed that the study be extended to the seller's obli
gations relating to the maintenance and repair of
durable goods and machinery with a view of standard
izing such obligations.

Decision of the Commission

43. The Commission at its 114th meeting, on
28 April 1972, adopted unanimously the following
decision:

"The United Nations Commission on International
Law

"1. Decides to defer final action until its sixth
session on the promotion of the general conditions
drawn up under the auspices of the Economic Com
mission for Europe;

"2. Requests the Secretary-General to submit to
the Commission at its sixth session his final study
on the feasibility of developing general conditions
embracing a wider scope of commodities and, to the
extent feasible, to commence the preparation of
guidelines on this subject and of a draft set of such
general conditions."

CHAPTER 111

INTERNATIONAL LEGISLATION ON SHIPPING

44. The Commission, at its fourth session, decided
to examine the rules governing the responsibility of
ocean carriers for cargo in the context of bills of
lading; and set forth a programme of work for the
UNCITRAL Working Group on International Legisla
tion on Shipping.25

25Report of the Commission on the work of its fourth ses
sion, Yearbook of the United Nations C0'!1mission. on Inte~

national Trade Law. Volume II: I971 (Umted NatIOns publi
cation, Sales No.: E.n.VA). part one, II, paras. 10-23). For
the Commission's prior action on the subject, see the report of
the Commission on the work of its second session, Yearbook
of the United Nations Commission on International Trade
Law, Volume I: 1968-1970 (United Nations publication, Sales
No.: E.71.V.l), part two, II, paras. 114-133, and the report of
the Commission on the work of its third session, Yearbook of
the United Nations Commission on International Trade Law,
Volume I: 1968-1970, part two, III, paras. 157-166).



Decision of the Cotrtmission

51. The Commission, at its 122nd meeting on
2 May 1972, unanimously adopted the following de
cision:

"The United Nations Commission on International
Trade Law,

"Taking note with appreciation of the report of
its Working Group on International Legislation on
Shipping;28

"Taking note of the resolution adopted by the
Working Group on International Shipping Legisla
tion established by the United Nations Conference
on Trade and Development29 by which the Com
mission has been invited to continue with all de
liberate speed its examination of the rules and
practices concerning bills of lading with a view to
their revision and amplification as appropriate,

"1. Decides that the Working Group on Inter
national Legislation on Shipping should continue its
work under the terms of reference set forth by the
Commission in the resolution adopted at its fourth
session30 and complete that work expeditiously;

"2. Considers that the Working Group should
give priority in its work to the basic question of the

I
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45. The Working Group met trom 31 January to portation was far less hazardous than it had been 50
11 February 1972, and examined the following subjects: years a~o; accordingly, insurance risks of the shipowner
the period of carrier responsibility, responsibility for or camer in ocean tr.ansportation had decreased dra-
deck cargo and live animals, clauses of bills of lading matically and this should be reflected in the revision
confining jurisdiction over claims to a selected forum of the Brussels Convention of 1924 so as to result in
(choice of forum clauses, arbitration clauses) and lower freight rates for the shippers.
approaches to basic policy decisions concerning the 49. The Commission noted that the Working Group
allocation of ,risks between the cargo owner and the had indicated in its report (A/CN.9/63 and Corr.1,
carrier. In its consideration of these subjects, the Work- para. 22) that it had been unable to take final action
ing Group used as its basic document the report of the on some of the subjects that had been taken up and
Secretary-General entitled "Responsibility of ocean that it would be advisable to hold a special session to
carriers for cargo: bills of lading" (A/CN.9/63/ complete work on these remaining subjects, with priority
Add. I). The report of the Working Group (A/CN.9/ given to the basic question of the carrier's responsibility.
63) contained specific draft legislative proposals on All the representatives who spoke on the subject in-
certain subjects and recorded the progress of work dicated their agreement with the proposal that a special
on other subjects. two-week session of the Working Group should be held

46. In its consideration of this report,26 the Com- in the autumn of 1972 in order to assist the Working
mission expressed its satisfaction with the progress Group to complete the task given to it by the Com-
achieved by the Working Group, whose constructive mission. In this connexion, the Commission heard a
approach to this difficult and important subject was statement on financial implications by the representative
commended by a number of representatives. of the Secretary-General.

47. Most representatives agreed that, consistent 50. The Commission also welcomed ,the suggestion
with working methods developed in relation to other made at the third session of the Working Group

(A/CN.9/63 and Cord, para. 34) by the observer
items, the Commission should not take action on the of the International Institute for the Unification of
substantive matters that were in the course of con- Private Law (UNIDROIT) that the Commission might
sideration by the Working Group. Several representa- wish to avail itself of the offer of the Institute to prepare
tives, however, suggested that the Commission should a study on the legal rules that should apply to the
give the Working Group certain guidelines for the carriage of live animals. One representative noted that
continuation of its work. These representatives were the UNCTAD secretariat should be requested to prepare
of the opinion that the International Convention for the any further study it may wish to submit on the economic
Unification of Certain Rules relating to Bills of Lading and commercial aspects of the subject; this suggestion
(1924 Brussels Convention)27 was outmoded and, was welcomed by the observer ofUNCTAD.
therefore, the Working Group should draft a new con
vention,rather than merely revise the 1924 Brussels
Convention and the ,Protocol to amend that Convention
(Brussels Protocol, 1968). I~ this connexion, it was
stated that the new ConventIOn should be based on
the carriers contractual responsibility for the safe
delivery of the cargo. It was also noted that the new
rules should be patterned after other international con
ventions concerned with the transport of goods, and
that correlation of the rules for different types of
carriage was vital in view of the growing importance
of combined transport operations and containerization
and unitization of cargo.

48. Other representatives indicated that, while the
1924 Brussels Convention should be revised, this Con
vention had been adopted by some 80 countries a;nd
its provisions were based on substantial experience whIch
should not be cast aside. Consequently, proposals for
changes should be carefully considered and implemented
only with a view to the practical advantages that might
be derived from such changes. Some representatives
observed that, in revising the rules concerning maritime
transport, the Working Group should bear in mind that,
despite the advances of technology, conditions of ocean
transport were still very different from those of other
modes of transport. Some representatives were of the
view that, due to advances in technology, ocean trans-

•

26 The Commission considered the subject in the course of
its 110th, 111th and 122nd meetings held on 24 April and
2 May 1972.

27 League of Nations, Treaty Series, vol. CXX (1931-1932),
No. 2764.

28 A/CN.9/63 and Corr.!.
29 TD/B/CA/93, TD/B/CA/ISL/12, annex I, appendix II,

p.9.
30 Yearbook of the United Nations Commission on Inter

national Trade Law, Volume II: 1971 (United Nations publi
cation, Sales No.: E.72.V.4), part one, II, para. 19.
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carrier's responsibility and to that end recommends
that the Working Group keep in mind the possibility
of preparing a new convention as appropriate, instead
of merely revising and amplifying the rules in the
International Convention for the Unification of Cer
tain Rules relating to Bills of Lading (1924 Brussels
Convention), and the Brussels Protocol, 1968;

"3. Requests the Secretary-General:
"(a) To convene a special session of the Working

Group at Geneva for two weeks, if feasible in
September or October 1972, for the completion of
its work in areas left unfinished by it at its third
session;

"(b) To convene a regular session of the Working
Group in New York from 5 to 23 February 1973
to enable it to examine the remaining areas listed in
the resolution adopted by the Commission at its
fourth session;31

"(c) To provide the Working Group with the
material that may be necessary for the performance
of its work;

"(d) To accept with appreciation the offer by the
International Institute for the Unification of Private
Law to prepare a study on the rules which should
apply to the carriage of live animals and to invite
the Institute to make such a study available to the
members of the Working Group."

CHAPTER IV

INTERNATIONAL PAYMENTS

A. Negotiable instruments
52. The Commission, at its fourth session, decided

to proceed with work directed towards the preparation
of uniform rules applicable to a special negotiable
instrument for optional use in international transactions;
to this end, it requested the Secretary-General to
prepare a draft of such rules accompanied by a com
mentary for submission to the Commission at its fifth
session.32

53. At the present session, the Commission had
before it a report of the Secretary-General (A/CN.9/
67 and Corr.l) setting forth a draft uniform law on
international bills of exchange accompanied by a com
mentary.33 The Commission expressed its appreciation
for the report of the Secretary-General and acknow
ledged the valuable contribution made by interested
international organizations which had assisted the Secre
tariat in preparing the draft uniform law on international
bills of exchange.34

31 Ibid.
32 Ibid., para. 35.
33 The item "Negotiable instruments" was considered by the

Committee of the Whole at its 3rd to 5th meetings, on 20, 21
and 24 April 1972, and by the Commission at its 124th meet
ing, on 4 May 1972.

34 Six meetings with interested international organizations
were convened by the Secretariat for consultation purposes.
The following international organizations participated in some
or all of these meetings: International Monetary Fund (IMF) ,
Organization of American States (OAS), The Hague Confer
ence on Private International Law, International Institute for
the Unification of Private Law (UNIDROIT), International

54. Representatives who spoke on the subject noted
with appreciation that the working methods followed
by the Secretariat in carrying out the work had ensured
that the provisions of the draft uniform law took
account of current commercial practices in respect of
the settlement of international transactions by means
of bills of exchange.35

55. The Commission noted that the draft uniform
law was concerned with bills of exchange in the narrow
sense of the term and did not deal with cheques and
promissory notes. The Commission also noted that the
Secretariat had made inquiries among banking and
trade circles as to the desirability of preparing uniform
rules applicable to international promissory notes and
that the evidence obtained suggested that this would
be feasible. The Commission was unanimously of the
opinion that the scope of the draft uniform law should
be extended to promissory notes. In respect of cheques,
the Commission took note of the different approach to
this type of negotiable instrument in the laws pat
terned on the Geneva Conventions of 1930 and 1931
and in those inspired by the common law tradition;
the Commission took the view that the desirability of
preparing uniform ·rules applicable to international
cheques and the question whether this can best be
achieved by extending the draft uniform law to inter
national cheques or by drawing up a separate uniform
law on international cheques could appropriately be
considered by the Working Group on International
Negotiable Instruments.

56. Some representatives suggested that the Com
mission should envisage extending the sphere of applica
tion of the proposed uniform rules to all commercial
negotiable documents employed in international trade
transactions. Other representatives, however, opposed
this suggestion on the grounds that the decisions and
work of the Commission in respect of the harmonization
and unification of the law of negotiable instruments
had been concerned solely with payment instruments.
The Commission, after deliberation, considered that,
without prejudice to its future programme of work,
the item "negotiable instruments" should for the time
being be concerned solely with the drawing up of
uniform rules applicable to international bills of ex
change, promissory notes and, possibly, cheques.

57. One representative noted that recent develop
ments in payment methods and procedures by electronic
means had brought 'about significant changes in inter-

Bank for Economic Co-operation (lBEC) , Bank for Interna
tional Settlements (BIS), Federation of Banks of the European
Communities and International Chamber of Commerce (ICC).

35 In 1969, a questionnaire was addressed to Governments
and to banking and trade circles; it was designed to obtain
information on current practices followed in making and re
ceiving international payments and on problems encountered
in m~king .and receiving international payments by means of
negotiable Instruments. An annex to that questionnaire elicited
views and suggestions on the possible content of uniform rules
applicable to a special negotiable instrument to be used in
international transactions. An analysis of the 93 replies received
to the questionnaire and its annex is contained in document
A/CN.9/38 and Add.! (Yearbook of the United Nations Com
mission on International Trade Law, Volume I: 1968-1970,
part three, pp. 243-256) and in document A/CN.9/48.

Supplementary questionnaires, eliciting further information
on ~u.r!ent interna~ional .practices and seeking views on the
feaSibilIty of tentative umform rules, were addressed in 1970
and 1971, to various banking and trade institutions. '
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-
national banking practices and expressed the hope that
the Commission's work in the field of international
payments, either in connexion with the draft uniform
law on international bills of exchange or as a separate
project, would take account of these developments.

58. Several representatives stated that it was desir
able that the Convention on international negotiable
instruments should be universal in character.

59. The observer of the International Institute for
the Unification of ,Private Law (UNIDROIT) com
mented on a note submitted by the Institute (AjCN.9j
72) concerning the means of obtaining execution on
obligations embodied in an international bill of ex
change. The draft uniform law prepared by the Secre
tariat did not deal with this question, which was
therefore left to national law. The observer of the
Institute suggested that the Commission consider the
feasibility of adopting uniform rules in respect of this
issue. Some representatives expressed themselves in
favour of this proposal.

60. With respect to the methods of future work,
there was consensus that, in accordance with the
decision taken by the Commission at its fourth session,
a small working group on international negotiable
instruments should be established. In this connexion,
the Commission heard a statement by the representa
tive of the Secretary-General on the financial implica
tions of the establishment of such a working group.
Some representatives were of the opinion that the Secre
tary-General should be requested to transmit the draft
uniform law prepared by the Secretariat to members
of the Commission for comments. Other representatives
took the view that such comments should be sougbt at
a later stage of the work, after the Working Group
had considered the draft uniform law. Several repre
sentatives stressed the desirability of further co-opera
tion with interested international organizations and
stated that the interorganizational study group set up
by the Secretariat should be further utilized in a con
sultative capacity. Observers of organizations which had
been co-operating with the Secretariat in the work on
the draft uniform law indicated their readiness to
continue such co-operation.

Decision of the Commission
61. The Commission, at its 124th meeting, on

4 May 1972, adopted unanimously the following de
cision:

"The United Nations Commission on International
Trade Law,

"Having taken note of the Secretary-General's
report setting forth a draft uniform law on inter
national bills of exchange accompanied by a com
mentary,36

"Having regard to the decision taken at its fourth
session to establish at its fifth session a small working
group to be entrusted with the preparation of a final
draft to be submitted to the Commission,

"Being aware of the relevance of commercial
practices to the formulation of uniform rules and,
therefore, of the desirability of close co-operation

36 A/CN.9/67 and Corr.l.

and consultation with interested international organi
zations, including banking and trade organizations,

"1. Decides:
"(a) To establish a Working Group on inter

national negotiable instruments consisting of repre
sentatives of Egypt, France, India, Mexico, Nigeria,
the Union of Soviet SociaHst Republics, the United
Kingdom of Great Britain and Northern Ireland and
the United States of America;

"(b) To entrust the Working Group with the
preparation of a final draft uniform law on inter
national bills of exchange and promissory notes;

"(c) To request ,the Working Group to consider
the desirability of preparing uniform rules applicable
to international cheques and the question whether
this can best be achieved by extending the applica
tion of the draft uniform law to international cheques
or by drawing up a separate uniform law on inter
national cheques, and to report its conclusions on
these questions to the Commission at a future session.

"2. Requests the Secretary-General:
"(a) To invite the States members of the Working

Group to appoint .as their representatives on the
Working Group persons specially qualified in the law
of negotiable instruments and in banking practices;

"(b) To invite members of the Commission not
represented on the Working Group and international
organizations having a special interest in the matter
to attend the sessions of the Working Group as
observers and to recommend that they should be
represented by persons especially qualified in the law
of negotiable instruments and in banking practices;

"(c) To modify the draft uniform on international
bills of exchange with a view to extending its applica
tion to international promissory notes and to submit
the draft uniform law so modified to the Working
Group at its first session;

"(d) To consider the proposal made by the Inter
national Institute for the Unification of Private Law
that the draft uniform law provide uniform rules in
respect of the means by which the execution of
obligations embodied in an international bill of
exchange can be obtained and to report to the
Working Group;

"(e) To carry out further work in connexion
with the draft uniform law after consultation with
the Commission's Study Group of International
Payments, composed of experts provided by in
terested international organizations and banking and
trade institutions, and for these purposes to convene
meetings as required.
62. The Commission noted with approval that the

Working Group of International Negotiable Instru
ments had decided to hold its first session in Geneva
from 8 to 19 January 1973.

B. Bankers' commercial credits

63. This subject is primarily concerned with work
carried out by the International Chamber of Commerce
(ICC) regarding the standardization of procedures
and practices employed in respect of commercial letters
of credit. In 1933, ICC drew up the "Uniform customs
and practice for documentary credits", which were
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revised in 1951 and 1962. A third revision is at present
being finalized by ICC. At its previous sessions, the
Commission, in view of the importance of letters of
credit in assuring payment for trade transactions,
attached particular importance to the work of ICC in
this field and considered it desirable that the views
of countries not represented in ICC should be taken
into account in the work of revision.37 To this end,
the Commission decided to invite Governments and
interested banking and trade institutions to commu
nicate their observations on the operation of the
"Uniform Customs (1962)" to the Secretary-General,
for transmission to ICC.

64. The Commission had before it a note by the
Secretary-General containing information on work in
progress in respect of, inter alia, bankers' commercial
credits and a note submitted by ICC setting forth a
report by its Commission on Banking Technique and
Practice on the progress made in respect of the revision
ofthe "Uniform Customs (1962)".38

65. The observer of ICC informed the Commission
of the work of revision of "Uniform Customs (1962)"
being carried out at present by the working party which
was to a large extent based on the comments received
from national committees of ICC and also, through
the intermediary of the Secretary-General, from in
terested circles in countries not represented in ICC.

66. The Commission took note of the report of
the working party of the ICC Commission on Banking
Technique and Practice and expressed the wish that
similar progress reports should be submitted by ICC
to the Commission at future sessions. The Commission
further expressed the hope that ICC would submit
the final text of the revised "Uniform Customs" to
the Commission before its final adoption by the com
petent organs of ICC.

C. Bank guarantees

67. The subject of bank guarantees is concerned
with certain types of guarantees employed in inter
national trade. The Commission, at its third session,
took note of the fact that ICC had initiated work in
respeot of performance, tender and repayment guar
antees (contract guarantees) and decided to invite ICC
to extend the scope of its work and to include guaran
tees of payment.39 The Commission requested the Secre
tary-General to circulate, to Governments and banking
and trade institutions, questionnaires in respect of these
guarantees and to transmit the observations received in
response thereto to ICC,40 so that the views and sug-

37 Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume I: 1968-1970 (United Nations pub
lication, Sales No.: E.71.V.1), part two, L paras. 23 and 28;
ibid., part two, chap. II, paras. 90-95; ibid., part two, III,
paras. 119-126; and Yearbook of the United Nations Commis
sion 011 International Trade Law, Volume II: 1971 (United Na
tions publication, Sales No.: E.72.VA), part one, II, paras. 36
43.

'38 The item "bankers' commercial credits" was considered by
the Committee of the Whole at its 1st, 2nd and 7th meetings,
on 19 April and 3 May 1972, and by the Commission at its
124th meeting, on 4 May 1972.

39 Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume I: 1968-1970 (United Nations pub
lication, Sales No.: E.71V.t), part two, II, para. 138.

40 Ibid.

gestions of countries not represented in ICC would
be taken into account by ICC in its work.

68. At the present session, the Commission had
before it a note by the Secretary-General containing
information on work in progress in respect of, inter
alia, bank guarantees, and a note submitted by ICC
setting forth a report on the progress made in respect
of contract and payment guarantees.41

69. The observer of ICC informed the Commission
of the progress made by a Joint Working Group of
its Commission on Banking Technique and Practice
and its Commission on International Commercial
Practice. The Joint Working Group had prepared a
second version of draft uniform rules for contract
guarantees which was approved by the two commissions
in March 1972.42 The expression "contract guarantees"
had been employed by reason of the fact that tender,
performance and repayment guarantees could be given
either by banks or by other establishments, such as
insurance companies. Under article 1 of the draft rules,
the rules would be applicable by virtue of a specific
reference thereto by the parties in their contract.

70. In respect of performance guarantees, no final
conclusion had yet been reached as to whether the
rules should be limited to payment by the guarantor
in case of non-performance or whether they should
also envisage performance by <the guarantor of his
principal's obligations. Another issue which required
further consideration was whether the proposed rules
should allow for the so-called guarantee on first
demand, under which the beneficiary of the guarantee
could be paid without having to justify his demand,
or whether the rules should recognize only conditional
guarantees under which the guarantor would be obliged
to pay only when certain conditions had been fulfilled.
The present trend of ICC's work was towards con
ditional guarantees.

71. In the course of comments made by repre
sentatives on the draft uniform rules, it was pointed
out that it would be desirable for the rules to contain
a legal definition of guarantees and to include pro
visions relating to the confirmation of a guarantee
and the effects of such confirmation. It was further
suggested that the proposed rules should not choose
between conditional and unconditional guarantees, but
should reflect existing trends and current practices.
In this respect, it was noted that tender guarantees
were usually unconditional, that is, on first demand.
However, some representatives favoured the present
approach of ICC to concentrate only on certain issues
that had proved troublesome in practice; guiding
principles should be laid down with a view to modifying
current practices in areas of controversy. Representa
tives favouring this approach were of the opinion that
the proposed rules need not deal with every type of
guarantee.

72. One representative expressed the view that it
was desirable to limit the study on payment guarantees

41 The item "bank guarantees" was considered by the Com
mittee of the Whole at its 1st, 2nd and 7th meetings, on
19 April and 3 May 1972, and by the Commission at its 124th
meeting, on 4 May 1972.

42 For the text of these draft rules, see note submitted by
ICC setting forth the report on progress made in respect of
contract and payment guarantees.
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-
only to those guarantees that were issued by banks
in favour of e~porters of goods in respect of the
payment of the purchase price. It was suggested in
this connexion that ICC should be invited to prepare
a supplementary questionnaire designed to obtain in
formation about this particular type of guarantee. This
suggestion was supported by other representatives and
by the observer of ICC.

73. The Commission took note of the report of
ICC on contract and payment guarantees ,and expressed
the wish that further progress rreports would be sub
mitted by ICC to the Commission at future sessions.
The Commission further expressed the hope that ICC
would submit the final text of the uniform rules on
contract and payment guarantees to a future session
of the Commission before its final adoption by ICC.

Co-operation between the Commission and ICC
74. At the third and fourth sessions of the Com

mission, consideration was given to the question of
co-operation between the Commission and ICC in
respect of the items "bankers' commercial credits" and
"bank gu,arantees".43 It had been suggested at those
sessions that ICC should devise a procedure under which
countries not represented in ICC could participate more
directly in its work in respect of documentary letters
of credit and contract and payment guarantees.44

75. At the present session, the observer of ICC
.stated that his organization was in full sympathy with
the concern expressed by ,representatives at previous
sessions. Accordingly, the Secretary-General of ICC
had proposed further measures for liaison between
the Commission and ICC. Thus it was proposed that
a delegation of the Commission, or representatives of
business circles in countries not represented in ICC,
might participate in the meetings of ICC bodies en
trusted with the revision of the "Uniform Customs
(1962)" and with the drawing up of uniform rules
on contract and payment guarantees. The ICC would
also be prepared to consider any other workable sug
gestion which the Commission might wish to make.
The observer of ICC stated that his organization hoped
that intersecretariat co-operation would continue.

76. The discussion of the issue of co-operation with
ICC reflected two main points of view. Some repre
sentatives expressed the view that the Commission, as
such, should take a more active part in the work of
ICC. These representatives felt that, in view of the
world-wide character of trade relations, those countries
which were not represented in ICC should be able
to participate in the work of ICC in respect of docu
mentary letters of credit and bank guarantees on a
footing of equality with countries that were represented.
One way ,to achieve this would be to appoint a delega
tion of the Commission for that purpose or to establish
a special liaison committee.

77. Other representatives took the view that such
a procedure presented practical difficulties. The Com-

43 Yearbook of the United Nations Commission 011 Interna
tional Trade Law, Volume I: 1968-1970 (United Nations pub
lication, Sales No.: E.71V.l), part two, III, paras. 123, 124 and
136, and Yearbook of the United Natiolls Commission on In
ternational Trade Law, Volume II: 1971 (United Nations pub
lication, Sales No.: E.n.VA), part one, II, paras. 40-43 and 48.

44 Ibid.

mission itself had not yet considered ,the work of ICC
in detail and, therefore, had not reached agreed con
clusions; consequently, a delegation of the Commission
could not speak or intervene on behalf of the Com
mission as a whole.

Decision of the Commission
78. The Commission, at its 124th meeting, on

4 May 1972, adopted unanimously the following
decision:

"The United Nations Commission on Interna
tional Trade Law,

"Being convinced that it should continue its
present collaborative arrangements with the Inter
national Chamber of Commerce in the areas of
documentary credits and guarantees,

"Expressing its appreciation to the International
Chamber of Commerce for its willingness to consider
favourably any workable procedure which would
permit a more satisfactory degree of co-operation
between members of the Commission not represented
on the International Chamber of Commerce and its
bodies entrusted with the revision of the 'Uniform
Oustoms and Practice for Documentary Credits
(1962)' and with the elaboration of uniform rules
in respect of contract and payment guarantees,

"1. Requests the Secretary-General:
"(a) To transmit the wish of the Commission to

the International Chamber of Commerce, that it
should arrange for representatives of appropriate
banking or trade institutions from interested States
members of the Commission to attend meetings of
bodies of the International Chamber of Commerce
as observers, at their own expense, with the par
tioular purpose of ensuring that the views of in
terested groups or regions not represented in the
International Chamber of Commerce be adequately
heard in the deliberations of its bodies;

"(b) To ensure the continuing attendance and
participation of representatives of the Commission's
secretariat at deliberations of the International
Chamber of Commerce; and

"(c) (i) To invite the International Chamber
of Commerce to prepare a supple
mentary questionnaire on guarantees
of payment issued by a bank in favour
of exporters;

(ii) To address the questionnaire to Gov
ernments and to banking and trade
institutions and to transmit the ob
servations received in response to the
questionnaire to the International
Chamber of Commerce;

(iii) To prepare an analysis of the observa
tions received in response to the
questionnaire and to submit it to the
Commission at a future session;

"2. Invites the International Chamber of Com
merce to submit to the Commission at future
sessions:

"(a) Progress reports in respect of its revision
of 'Uniform Customs (1962)' and of its work on
contract and payment guarantees;
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-
"(b) The final texts of 'Uniform Customs (1962)'

and of the uniform rules on contract and payment
guarantees before their final adoption by the Inter
national Chamber of Commerce."

CHAPTER V

INTERNATIONAL COMMERCIAL ARBITRATION

79. The Commission, at its second session, appointed
Mr. Ion Nestor (Romania) as Special Rapporteur on
problems concerning the application and interpretation
of the existing Conventions on international com
mercial arbitration and other related problems.411

80. The Special Rapporteur submitted a preliminary
report to the Commission at its third session (A/CN.9/
49 and Add.1). After consideration of the preliminary
report, the Commission extended the mandate of the
Special Rapporteur and reqruested him to submit a
final report to the Commission prior to its fifth session.46

This report (A/CN.9/64) was before the Commission
at its present session.47 All representatives who spoke
on the subject commended the report of the Special
Rapporteur and expressed their appreciation for the
suggestions set forth in his report. There was general
agreement that the report constituted an excellent basis
for further work in the field of international commercial
arbitration.

81. Several representatives stressed the importance
of arbitration as an effective means for the settlement
of disputes in international trade. The view was generally
held that the Commission should continue its work
in this field.

82. Some representatives referred to circumstances
which impeded the settlement of international trade
disputes by way of arbitration. It was stated that in
developing countries arbitration was not· much used
in trade relations with developed countries mainly
because traders in developed countries often insisted
upon arbitration clauses which were drawn up from
their own point of view, e.g. by providing that the
arbitration should take place in a developed country.
Another representative noted that the absence of prin
ciples as regards the appointment of 'arbitrators by
the appointing authority contributed to the difficulty
of constituting ad hoc arbitration tribunals and that
it would be advisable to examine this subject.

83. Several representatives and observers stated
that the 1958 United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards of 10 June 195848 and the European Con
vention on International Commercial Arbitration of
21 April 196149 should be adhered to by the greatest

45 Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume I: 1968-1970 (United Nations pub
lication, Sales No.: E.71.V.l), part two, II, para. 112.

46 Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume I: 1968-1970 (United Nations pub
lication, Sales No.: E.71.V.l), part two, III, para. 156.

47 The report was considered by the Committee of the Whole
at its 4th and 5th meetings, on 21 April 1972, and by the
Commission at its 124th meeting, on 4 May 1972.

48 United Nations, Treaty Series, vol. 330 (1959), No. 4739.
49 United Nations, Treaty Series, vol. 484 (1963-1964),

No. 7041.

possible number of States. It was suggested that the
Commission and other organizations concerned with
arbitration should persuade a greater number of nations
to adhere to those conventions. One representative
stated that his delegation was particularly interested
in the reasons why many States had not adhered to the
above conventions.

84. One representative expressed the view that
international co-ordination of the work of existing
arbitration organizations could contribute to a more
widespread use of arbitration in the settlement of inter
national trade disputes. The observer of the Interna
tional Law Association suggested that an international
commercial arbitration council be established under
the auspices of the Commission in order to assist with
the effective functioning of arbitration when parties
have not specifically designated an arbitral tribunal;
in such cases, the council would ,assist with the de
signation of arbiters and with establishing the venue
of arbitration and the rules applicable to the proceed
ings. The observers of UNIDROIT and of the Inter
American Commercial Arbitration Commission stated
that an international organization could co-ordinate
the work of national and regional arbitration organiza
tions by assisting in the exchange of information and
experience among them and by promoting harmoniza
tion of their rules.

85. It was generally agreed that the Commission,
before taking any decision on the proposals contained
in the report of the Special Rapporteur, should obtain
the views and comments of Governments and arbitra
tion organizations thereon. Several suggestions were
made concerning the ways and means of obtaining
such views and comments.

86. Some representatives suggested that a question
naire be sent to Governments and through Govern
ments, to arbitration organizations in order to obtain
their views on what they regarded as the most pressing
problems and possible solutions thereto. Other repre
sentatives were of the opinion that there was no need
for a questionnaire but that, instead, a summary of
the proposals of the Special Rapporteur should be
prepared. It was also suggested that the report be
considered by the Fourth International Congress on
Arbitration, to be held at Moscow in October 1972.
On the other hand, one representative indicated that
the Commission should not invite any organization to
consider proposals that the Commission itself had not
examined.

Decision of the Commission

87. The Commission, at its 124th meeting, on
4 May 1972, adopted unanimously the following
decision:

"The United Nations Commission on Interna
tional Trade Law

"1. Requests the Secretary-General: to transmit
to States members of the Commission the proposals
made by the Special Rapporteur in his report50 and
to invite them to submit to the Secretariat:

"(a) Their comments on the proposals made by
the Special Rapporteur, and

50 A/CN.9/64.
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-
"(b) Any other suggestions and observations they

may have regarding unification and harmonization
of the law of international commercial arbitration;

"2. Also requests the Secretary-General: to submit
a report to the Commission at its sixth session sum
marizing the comments, suggestions and observations
of States members of the Commission and setting out
proposals regarding steps which the Commission
may wish to consider with regard to unification in
the field of international commercial arbitration."

CHAPTER VI

TRAINING AND ASSISTANCE IN THE FIELD OF
INTERNATIONAL TRADE LAW

88. The Commission, at its fourth session, requested
the Secretary-General to continue consultations with
other interested organizations with a view to developing
programmes of training and assistance in the field of
international trade law. In particular, the Secretary
General was requested to consider means whereby
practical experience in this field could be made avail
able to nationals from developing countries through
the co-operation of trading and financial institutions
in developed countries.51

89. At the present session, the Commission had
before it a report of the Secretary-General (AjCN.9j
65) setting forth the activities that had been undertaken
pursuant to the Commission's decisions and outlining
a proposal for future action.52

90. All representatives who spoke on the subject
stressed the need of developing countries for an effective
programme of training and assistance in the field of
international trade law. Several representatives stated
that while they were appreciative of the steps taken
by the Secretary-General to implement the decisions
of the Commission, they hoped that the Secretariat
would accelerate and intensify its activities in this field
in accordance with the wish expressed by the General
Assembly in resolution 2766 (XXVI).

91. Satisfaction was 'also expressed that some of the
recipients of the United NationsjUNITAR fellowships
had received training at the Office of Legal Affairs and
it was hoped that this training would continue in
future years. Some representatives emphasized the
importance of the project relating to the development
of teaching materials on the subject of international
trade law, ,and hoped that the Secretariat would succeed
in its present efforts to secure funds for this project.

92. Several members reiterated their support fO['
the proposal of the secretariat of the Inter-Govern
mental Maritime Consultative Organization (IMCO)
for a programme of assistance to developing countries
in the field of laws and regulations applicable to ships

51 Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume II: 1971 (United Nations publica
tion, Sales No.: E.n.VA), part one, II, para. 145.

52 The item "Training and assistance in the field of inter
national trade law" was considered by the Committee of the
Whole at its 6th meeting. on 24 April 1972, and by the Com
mission at its 124th meeting, on 4 May 1972.

and shipping, under the joint auspices of IMCO, the
United Nations Conference on Trade and Development
(UNCTAD) and the Commission. The Commission
was informed by the observer for IMCO that its Legal
Committee had recently decided to recommend to the
competent organs of the organization the adoption of
such a proposal on the understanding that its imple
mentation would not result in additional financial im
plications to IMCO.

93. Several representatives expressed regret that
developed countries that were members of UNCITRAL
had not been able to respond more positively to the
request of the Secretary-General to ascertain which
commercial and financial establishments within their
respective countries would be willing to receive interns
:£rom developing countries. It was suggested that the
Secretary-General should extend his inquiry to all
developed countries Members of the United Nations
and urge them to respond favourably.

94. Tribute was paid to those international govern
mental and non-governmental organizations that had
developed special programmes of training and assistance
in matters related to international trade law for the
benefit of nationals of developing countries, and the
hope was expressed that other organizations would
follow suit.

95. Some representatives stated that, while they
were aware of the financial and administrative dif
ficulties involved in organizing seminars on international
trade law in connexion with annual sessions of the
Commission, they were nevertheless in favour of such
seminars. They suggested that the Seoretariat might
consider the organization of seminars of a more limited
nature than those organized by the International Law
Commission and examine whether these seminars could
be financed by independent sources.

96. Several representatives welcomed the proposal
of the Secretary-General for the organization of an
international symposium on the role of universities and
research centres in the teaching, development and dis
semination of international trade law and requested the
Secretariat to explore the feasibility of this proposal
and to report its findings to the Commission at its
sixth session. In this connexion, the suggestion was
made that the participation of Government officials in
such a symposium would be desirable.

Decision of the Commission

97. The Commission, at its 124th meeting on
4 May 1972,adopted unanimously ,the following
decision:

"The United Nations Commission on Interna
tional Trade Law

"1. Requests the Secretary-Gener,al to accelerate
and intensify the activities relating to the implementa
tion of the Commission's programme on training
and assistance in the field of international trade law;

"2. Further requests the Secretary-General to
explore the feasibility of organizing an international
symposium on the role of universities and research
centres in the teaching, development and dissemina
tion of international trade law and to report his
findings to the Commission at its sixth session."
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CHAPTER vn

YEARBOOK OF THE COMMISSION

98. The General Assembly of the United Nations,
by resolution 2502 (XXIV), approved in principle the
establishment of a yearbook of the Commission and
authorized the Secretary-General to establish such a
yearbook in accordance with the decisions and recom
mendations of the Commission. At its third session,
the Commission decided to include in the first volume
of the Yearbook the material of the first three sessions
of the Commission;53 this volume was published
in 1971.54

99. At its fourth session, the Commission requested
the Secretary-General to publish the second volume
of the Yearbook, which covered the materials of the
fourth session of the Commission and approved the
guidelines for the contents of future volumes55 as recom
mended in a report of the Seoretary-General (A/CN.9/
57 and Corr.1, para. 9). The Commission decided to
take final action on the timing of the publication of
future volumes of ,the Yearbook at its fifth session.56

100. At the present session, the Commission had
before it a report of the Secretary-Gener,al (A/CN.9/
66) which contained a suggestion regarding the timing
of future volumes of the Yearbook, an outline of the
contents of the third volume and the financial implica
tions of the publication of that volume.57 One language
version of the second volume of the Yearbook, pub
lished in accordance with the decision of the Com
mission mentioned in paragraph 99 above, was placed
before the Commission.58

101. All representatives who took the floor wel
comed the publication of the second volume of the
Yearbook and expressed confidence that it would be
as valuable as the first volume, which had contributed
to the dissemination of the work of the Commission
beyond the forum of the United Nations.

102. With respect to the ,timing of future volumes
of the Yearbook, all representatives who spoke on the
subject supported the recommendation of the Secre
tary-General that the Yearbook be published on an
annual basis and appear as soon as practicable follow
ing the Commission's session to which the par
ticular volume related. Such annual publication of the
Yearbook would enable legal and business circles to
follow the work of the Commission more closely and
provide the means for the timely examination and
evaluation of the Commission's work.

53 Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume 1: 1968-1970 (United Nations pub
lication, Sales No.: E.71.V.l), part two, III, para. 178.

M Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume 1: 1968-1970 (United Nations pub
lication, Sales No.: E.71.V.l).

55 Yearbook of the United Nations Commission on Interna
tional Trade Law, Volume 1I: 1971 (United Nations publica
tion, Sales No.: E.n.VA), part one, II, para. 125.

56 Ibid.
57 The item "Yearbook of the Commission" was considered

by the Committee of the Whole at its 6th meeting, on 24 April
1972, and by the Commission at its 124th meeting on 4 May
1972.

58 Yearbook of the United Nations Commission on Interna
tional Trade Law. Volume 11: 1971 (United Nations publica
tion, Sales No.: E.72.VA).

103. Representatives generally agreed that the third
volume of the Yearbook should contain the material
of the fifth session of the Commission ,as outlined in
the Secretary-General's report (A/CN.9/66, annex I).
It was noted that the report of the Secretary-General
envisaged including in this volume of the Yearbook
the summary records of the Commission's meeting
relating to the draft Convention on Prescription
(Limitation) in the International Sale of Goods on
the ground that these records would be part of the
travaux preparatoires of the Convention.59 Some repre
sentatives expressed doubts 'as to the need to include
these summarry records in the Yearbook since the draft
Convention would be subject to discussion before an
international conference of plenipotentiaries or other
body, such as the Sixth Committee of the General
Assembly. Other representatives stated ,that these sum
mary ,records would be of value in interpreting the
~onvention and indicated that they should be included
~n the Yearbook. In the light of these considerations,
It was suggested that the Secretariat should explore
the possibility of reproducing these summary records in
a less expensive form in connexion with the Yearbook.

Decision of the Commission

104. The Commission, at its 124th meeting, on
4 ~ay 1972, adopted unanimously the following
decISIOn:

"The United Nations Commission on Interna
tional Trade Law

"1. Decides that future volumes of the Yearbook
of the United Nations Commission on International
Trade Law should be published on an annual basis
and should be issued in English, French, Spanish
and Russian as soon as practicable following the
Commission's session to which the particular volume
relates;

"2. Requests the Secretary-General to publish, in
the third volume of the Yearbook, the material
on the work of the fifth session of the Commission
following in general the outline set forth in annex I
to the report of the Secretary-General on the timing
and content of the Yearbook,60 taking due account
of the suggestions made during the discussion of
this subject."

CHAPTER VIII

FUTURE WORK

105. The Commission considered its future work in
the light of (a) a proposal by the Spanish delegation
concerning methods of work (A/CN.9/L.22); (b) a
letter, dated 10 April 1972, addressed by the Legal
Counsel of the United Nations to the Chairman of the
Commission with respect to the necessity for financial
restraint in planning the work of the Organization and
(c) a statement by the Secretary-General of the Inter-

59 Among the guidelines for the content of the Yearbook
that were approved by the Commission at its fourth session
was the directive that summary records should not be included
in the yearbook "unless they would serve as travaux prepara
toires of a legal text" (see document A/CN.9/57 and Corr.l,
paragraph 9, and the decision of the Commission referred to
in foot-note 55, supra).

60 A/CN.9/66.
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B. Letter from the Legal Counsel of the United
Nations to the Chairman of the Commission

111. The Chairman informed the Commission of
the contents of a letter, dated 10 April 1972, addressed
to him by the Legal Counsel of the United Nations. In
that letter, the Legal Counsel communicated the view of
the Secretary-General that the present financial situa
tion of the United Nations made some measure of bud
getary restraint unavoidable. Although the Secretary
General did not suggest that the application of a policy
of financial restraint necessarily meant that new pro
grammes and activities could not be undertaken, he
invited all United Nations Councils, Commissions and
Committees to seek to accommodate new programmes
within the staff resources that had become available as a
result of the completion of prior tasks or by the assign
ment of a lower order of priority to certain continuing
activities.

112. The Commission took note of the message of
the Secretary-General and took account of his observa
tions in planning its programme of future work.

109. Many representatives commended the conclu
sions reached by the Working Group. A number of
representatives emphasized that the propos,als set forth
in subparagraphs (a) and (b) or paragraph 108 above
were interrelated and not intended to be implemented
separ,ately. Several representatives, however, while stat
ing that working methods could be further refined, ex
pressed preference for a more pragmatic approach. In
their view, the Commission should plan its future work
in accordance with 'the exigencies of individual topics.
Other representa'tives were of the opinion that the pro
posals of the Working Group might shift the power of
the Commission to the various working groups, which
would be undesirable. The view was also expressed that
the Commission should not be pessimistic about the
results it had achieved during its five years of existence;
important progress had been made in the fields of in
ternational sale, international shipping legislation, in
ternational payments and arbitration and the Commis
sion had, at the present session, finalized a draft
uniform law on prescription (limitation).

110. The Commission, af,ter deliberation, agreed to
reconsider the question of working methods at its sixth
session.

61 The Commission considered questions relating to its future
work at its 109th, 110th, 122nd and 125th meetings, on 20 and
22 April and 2 and 5 May 1972.

A. Methods of work

106. The representative of Spain introduced the
proposal of his delegation (A/CN.9/L.22). In his view,
the Commission, in planning its future work, should
give consideration to the following points:

(a) The Commission should establish guidelines
with regard to the drafting or revising of texts, which
should be entrusted to one expert or to a small group
of experts, or to an organization of proved com
petence;

(b) The work of drafting should always be based
on a system of continuity in time and should not be
interrupted between sessions of the Commission;

(c) When a draft is prepared, the Commission should
ascertain whether it was consonant with the established
guidelines and should refer it to the expert or experts
who prepared it for revision only if those guidelines had
not been respected;

(d) The Commission should intensify its efforts to
co-ordinate the activities of other international bodies
dealing with the unification of international trade law.
To that end, at the start of each session, the Commis
sion should be informed by the Secretariat about the
work being carried out by those bodies and should
promote co-operation between ,those bodies and pro
gramme future methods of unification, endeavouring in
all cases to avoid duplication of effort and loss of time;

(e) The Commission should increase the dissemina
tion of existing international instruments, in order to
promote the broadest possible accession to them, pay
ing special attention to the interests of developing
countries;

(f) In view of financial considerations, ways and
means should be devised to enable the Commission to
carry out its work in the most effective way possible.

107. Representatives who commented on the Span
ish proposal expressed their appreciation for the sugges
tions made by the Spanish delegation for reviewing and
improving the working methods of the Commission in
order to enhance its efficiency. In the course of the dis
cussion of that proposal various views were submitted
for consideration by the Commission. The Commission
decided to refer the Spanish proposal and the statements
of representatives commenting on that proposal to a
sessional Working Group consisting of the representa
tives of Brazil, Ghana, Spain, the Union of Soviet So
oialist Republics and the United States of America.

108. The Working Group held a number of meet
ings during the Commission's session and, after con
sulting the Secretariat on financial implications, recom
mended that the Commission should consider the
following measures:

(a) As a general rule, sessions of working groups
should be extended to three weeks;

national Institute for the Unification of Private Law (b) Consequently, sessions of the Commission could
(UNIDROIT), seeking the views of the Commission in be reduced to two weeks, keeping in mind, however, the
respect of certain draft Conventions drawn up under items for each session in order to allow for any neces-
the auspices of the Institute.61 sary extension of the plenary session for a given year;

(c) The Commission should foster a spirit of ac
commodation in its work;

(d) The activity of working groups should be inten
sified and they should be encouraged to consider meth
ods of work that would enhance efficiency, which might
include, where appropriate and within available re
sources, the use of experts belonging to the working
groups or provided by the Secretariat;

(e) As a general rule, the size of future working
groups should be limited to the extent consistent with
the representation of viewpoints represented in the Com
mission.
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C. Legal texts prepared under the auspices of the

International Institute for the Unification
of Private Law

113. The Secretary-General of UNIDROIT in
formed the Commission that UNIDROIT had drawn up
a draft Uniform Law in respect of the Conditions of
Validity of Contracts of the International Sale of Goods,
and that this draft Uniform Law would shortly be sub
mitted to the Governing Council of UNIDROIT for
approval. Work was also being carried out by a Com
mittee of Governmental Experts on a draft Uniform
Law on Agency of an International Character in the
Sale and Purchase of Goods. Since these drafts were
related to the sale of goods, the Governing Council of
UNIDROIT might wish to submit these drafts to the
Commission for consideration.

114. The Commission took note of the statement by
the Secretary-General of UNIDROIT. It noted that the
draft Uniform Law on Agency was still in the course of
preparation and that neither draft had yet been ap
proved by the Governing Council of UNIDROIT. The

Commission agreed that, if UNIDROIT should trans
mit one or both of the draft Uniform Laws with the
request that they be communicated to the members
of the Commission, the Secretary-General should, in
accordance with past practice, transmit such drafts to
the members of the Commission.

D. Date of the sixth session

115. The Commission decided, at its 125'th plenary
meeting on 5 May 1972, that its sixth session, to be
held at the United Nations Office at Geneva, should
meet from 2 to 13 April 1973. The Commission re
quested the Secretary-General to make arrangements
under which the session could be extended, if necessary,
until 18 April 1973.
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I. INTRODUCTION; USES OF "DELIVERY" IN ULIS

1. The Uniform Law on the International Sale of
Goods (ULISP uses the concept of "delivery" for the
solution of important questions such as these: who
bears the risk of loss when the goods are destroyed or
damaged? When is the buyer obliged to pay the seller
for the goods? The Commission and its Working Group
on the International Sale of Goods have given prelimin
ary consideration to the question whether the concept
of "delivery", as employed in ULIS, is well suited for
the solution of such problems.2 Similar questions con
cerning the use of the concept of "delivery" have arisen
in drafting a Uniform Law on Prescription (Limita
tion) in the International Sale of Goods.3

1 The Uniform Law on the International Sale of Goods
(referred to as ULIS or the Uniform Law) is annexed to the
Convention Relating to a Uniform Law on the International
Sale of Goods which was signed at The Hague on 1 July 1964.
(The Convention will be referred to as the "1964 Hague Con
vention on Sales".)

2 For comments on the use of "delivery" in ULIS, see: report
of the United Nations Commission on International Trade Law
on the work of its second session (1969), Official Records of
the General Assembly, Twenty-fourth Session, Supplement
No. 18 (AI7618) (herein cited UNCITRAL, report on second

* 13 October 1971.
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2. The Commission has requested the Secretary
General to prepare an analysis of the use in ULIS of
the concept of "delivery"; this report has been prepared
in response to this request.4

session, 1969), annex I, paras. 33, 76-84, 100 (UNCITRAL
Yearbook, vol. I: 1968-1970, part two, II, A); report of the
Secretary-General (A/CN.9/31) analysing the replies and
comments by governments and organizations with respect to
"delivery", paras. 98-107 and 140-143 (UNCITRAL Year
book, vol. I: 1968-1970, part three, I, A): the replies analysed
in the report are reproduced in document A/CN.9/11 and
addenda 1-4; Working Group on the International Sale of
Goods, report on first session (January 1970), A/CN.9/35.
paras. 112-117 (UNCITRAL Yearbook, vol. I: 1968-1970, part
three, I, A); report of the United Nations Commission on
International Trade Law on the work of its third session
(1970), Official Records of the General Assembly, Twenty
fifth Session, Supplement No. 17 (A/8017) (herein cited
UNCITRAL, report on third session (1970», paras. 56-58
(UNCITRAL Yearbook, vol. I: 1968-1970, part two, III, A).

3 Working Group on Prescription, report on second session
(August 1970), A/CN.9/50, annex II, commentary on prelimi
nary draft uniform law, article 7, para. 5, UNCITRAL Year
book, vol. II: 1971, part two, I, C, 2.

4 UNCITRAL, Report on third session (1970), para. 59,
UNCITRAL Yearbook, vol. I: 1968-1970, part two, III, A.
Working Group on Sales, report on second session (December
1970), A/CN.9/52, para. 139 (a) (UNCITRAL Yearbook,
vol. II: 1971, part two, I, A, 2).
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3. The Uniform Law on the International Sale of

Goods (ULIS) was drafted in English and in French;
both texts are equally authentic. ~ In the English ver
sion, the term "delivery" is used in 33 articles of
ULIS; annex I identifies these articles and notes the
corresponding term used in the French version. Usually
the corresponding term is delivrance but in six articles
livraison and in one article execution is employed
terms which differ from each other and from de
livrance.6

4. Analysis is complicated further by the fact that
in ULIS the English word "delivery" usually is not
given its normal English meaning. In English, delivery
customarily connotes simply the transfer to a second
person of possession and control (for this thought,
ULIS usually uses the expression "handing over" in
English and remise in French). "Delivery" (delivrance)
as used in ULIS is a different and more complex con
cept. In some situations, goods may be "delivered" to
the buyer while the seller retains control over the
goods; in other situations, even though possession and
control are transferred to the buyer they may not be
deemed to be "delivered" to him.7 To minimize con
fusion that results from the difference between the
meaning of "delivery" as it is used in ULIS and the
normal meaning of that word, in this report the word
"delivery", in quotation marks, will refer to that term
as it is used in ULIS.8

5. It will also be important to bear in mind that
the single term "delivery" performs different functions
in the Uniform Law: (1) In some settings ULIS uses
"delivery" as a tool for answering certain difficult and
important questions: Who bears the risk of loss when
the goods are damaged or destroyed? When is the
buyer required to pay the price? (2) In other settings
"delivery" is a neutral, non-dispositive means of lead
ing into a specific rule defining some aspect of the
seller's duty of performance. As we shall see, in these
settings the definition of the concept of "delivery" is
of little significance. These two functions of the term
"delivery" will be considered in sections II and III,
respectively, of this report.

II. "DELIVERY" AS A TOOL FOR RESOLVING SALES
PROBLEMS

6. The principal object of this report will be to
consider whether the concept of "delivery" proved to

5 1964 Hague Convention on Sales, final clauses following
article XV.

6 The French version of article 44 (2) at one point uses
dlHivrance and another point livraison in place of the English
term "delivery". In annex I and in this discussion no distinc
tion is drawn between "delivery" and "deliver" or between
"delivrance" and "delivrer".

7 The definition of "delivery" in art. 19 is quoted at para. 12,
infra. In some (but not all) settings "handing over" the goods
to the buyer is one necessary element of "delivery" (deli
vrance), but may not be sufficient to accomplish such "deliv
ery". See section II A 1, infra. In other settings (where the
contract calls for carriage of the goods from the seller to the
buyer) ULIS may provide that "delivery" (delivrance) is ac
complished even though the seller retains control over the
goods. See section II A 2, paras. 21·25, infra.

8 Comparable difficulty has been noted in languages other
than English. See Working Group on Sales, report on first
session (January 1970) (A/CN.9/35) (UNCITRAL Yearbook,
vol. I: 1968-1970, part three, I A 2 (para. 113 et seq.).

be a successful tool to achieve the operative results
desired by the draftsmen. This report will not consider
whether the operative results desired by the draftsmen
were sound; instead, this report is concerned with a
basic question of approach to legislative drafting for
international unification. Drafting for international use
is subject to exacting requirements of clarity and sim
plicity. The unifying legislation needs to be enacted in
different languages and must be construed in the setting
of different legal systems; for these reasons the law
needs to be cast in language that is sufficiently concrete
and elemental so that the law can be translated effec
tively and will be read with the same meaning in various
linguistic and legal settings.

7. The questions that have been posed by the
Commission cannot be answered by considering the
concept of "delivery" as an abstract or theoretical
question separated from the use of that concept in
the operative provisions of the Uniform Law. Thus,
the relevant question is not what does the concept of
"delivery" really "mean"? Instead, this study will con
sider the following questions: Has the concept of
"delivery", as used in ULIS as a tool for stating rules
for a wide variety of legal problems, produced the solu
tions to those problems desired by the draftsmen? Has
this concept contributed to clarity and simplicity in the
statement of the rules? If difficulties have developed in
various settings, will it be posible to solve them all by
a redefinition of the concept of "delivery"? If a redefini
tion of the concept of "delivery" does not prove to
be a practicable solution to the various problems that
are encountered, what alternative approaches should
be considered? For example, can some of the rules of
ULIS be stated more clearly without recourse to the
~oncept of "delivery"? The last question is especially
Important, since narrowing the field for the use of this
c.oncept could simplify the problem of devising a defini
tIOn that would be appropriate for the settings in which
this concept must be used.

8. To explore the answers to the above questions,
we turn to the use of "delivery" in ULIS for the solu
tion of two problems that most clearly illustrate the
use of the concept of "delivery". These problems are
the following: A. Risk of loss; B. Payment of the price.

A. "Delivery" and risk of loss

9. One of the important problems of the law of
sales is to determine whether the seller or the buyer
bears the loss when the goods are damaged or
destroyed. The situations in which the problem arises
are varied, and include, inter alia, the period after the
goods are ready for shipment but before they have
been handed over to the carrier; the period during
shipment; the period after arrival at the destination
before they have been taken over by the buyer; the
period during testing by the buyer; the period after
rejection of the goods on the ground that they do not
conform to the contract. Although most types of loss
will be covered by a policy of insurance, the rules
allocating the risk of loss to the seller or to the buyer
determine which party has the burden of pressing a
claim against the insurer, the burden of waiting for a
settlement (with its attendant strain on current assets),
and the responsibility for salvaging damaged goods.
Where insurance coverage is absent or inadequate the
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allocation of the risk of loss has even sharper impact.
The parties may and often do settle this problem in the
contract by an express provision or by the use of a
trade term (like f.o.b. or c.i.f.) that carries a settled
usage as to the point at which risk passes. But in the
absence of a contract stipulation, a statutory rule is
needed to settle the problem clearly and in accord with
normal commercial expectations.

10. The final chapter of ULIS (chap. VI, articles
96-101) is devoted to rules on passing of the risk.
Most of its articles provide specific rules on risk for
specific situations; none of these specific provisions
employ the concept of "delivery" (delivrance).o How
ever, the concept of "delivery" (delivrance) is em
ployed in the general rule on risk of loss in article 97
(l), which provides:

"1. The risk shall pass to the buyer when deliv
eryl0 of the goods is effected in accordance with the
provisions of the contract and the present law."
11. It is necessary to use the foregoing general rule

to solve problems of risk of loss in the many situations
not governed by the specific rules of chapter VI. Since
this general rule merely stated that risk of loss passes
to the buyer when "delivery" is effected, the definition
of "delivery" becomes crucial. Article 19 provides:

"1. Delivery consists in the handing over of
goods which conform with the contract.

"2. Where the contract of sale involves carriage
of the goods and no other place for delivery has
been agreed upon, delivery shall be effected by
handing over the goods to the carrier for transmission
to the buyer."ll
12. The usefulness of "delivery", as so defined, in

the solution of problems of risk of loss needs to be
tested in the setting of concrete situations.

1. Non-conformity of the goods and other breaches of
contract

13. One of the important practical problems in
sales transactions concerns the effect of breach of
contract by the seller on the transfer of the risk of loss

9 Article 97 (2) deals with the handing over of non-conform
ing goods. Article 98 (1) applies when handing over is delayed
through breach by the buyer; articles 98 (2) and 100 govern
the sale of goods that are not "ascertained" or "appropriated"
to the contract. Article 99 deals with risk of loss when the
sale concerns goods that, at the time of the contract, are
already in the course of transit by sea. Article 98 (3), dealing
with one aspect of the problem of the sale of "unascertained"
goods, refers to the "acts necessary to enable the buyer to
take delivery". But this is one of the instances in which the
French version uses the concept of livraisolt rather than de
livrance. This provision thus probably means to refer to the
simple act of taking possession of the goods, rather than the
complex legal concept of "delivery" (delivrance).

10 Throughout this report, unless noted otherwise, emphasis
has been supplied by the Secretariat.

11 A third subparagraph deals with the special situation in
which "the goods handed over to the carrier are not clearly
appropriated to the contract". This provision is supplemented
by one of the specific rules of chapter VI (article 100) which
by its express terms is applicable in any "case to which para
graph 3 of article 19 applies". See para. 35, infra. The term
"delivery" is not used in article 19 (3); the provision thus
seems to be part of one of the specific rules on risk set forth
in chapter VI rather than a part of a general definition of
"delivery".

to the buyer. The definition of "delivery" in article 19
( 1) addresses itself to the problem by providing that
"delivery" consists in "the handing over of goods
which conform with the contract". The use of this
definition as a test for the passing of risk would mean
that non-conformity of the goods prevents the risk of
loss from passing to the buyer.

14. This rule presents no difficulty when the buyer
exercises his right to reject the goods ("avoid the con
tract") because of the non-conformity of the goods.
But in commercial life, buyers often choose to keep
goods in spite of some non-conformity or deficiency;
if the non-conformity reduces the value of the goods
the buyer may exercise the right to claim damages or
reduce the price.

15. The problem can be more clearly examined on
the basis of the following example: A contract calls
for seller to provide buyer with 1,000 bags of wheat;
after receipt of the goods, buyer examines them and
finds that 10 of the bags are of No. 2 quality. Buyer
nevertheless decides to keep the shipment, but notifies
the seller that he will reduce the price by the amount
of the deficiency. Thereafter the buyer's warehouse
burns and the wheat is destroyed. If the definition of
"delivery" were the sole test of risk, ULIS would seem
to say that, on the facts of the above example, the risk
of loss remained indefinitely with the seller, although
the buyer chose to retain and use the goods. This would
be impractical, and was not intended. The important
questions are, after non-conforming goods are tendered
to or received by the buyer, how long and in what
circumstances does risk remain with the seller. To
deal with these questions ULIS provides a specific
provision in chapter VI on risk of loss. Article 97
(2) reads as follows:

"2. In the case of the handing over of goods
which are not in conformity with the contract, the
risk shall pass !o the buyer from the moment when
the handing over has, apart from the lack of con
formity, been effected in accordance with the provi
sions of the contract and of the present Law, where
the buyer has neither declared the contract avoided
nor required goods in replacement."

16. This provision is addressed to the problem
posed by the above example. In effect, the provision
states that if the buyer does not reject the goods (avoid
the contract), the non-conformity of the goods does
not affect the transfer to the buyer of the risk of loss.
With respect to the problem of structure with which
we are concerned, the following observations seem
pertinent: (a) the definition of "delivery" in article 19
proved to be inadequate to deal with the problem of
risk of loss with respect to non-conforming goods; a
specific provision on this question (article 97 (2)) had
to be included among the rules on risk of loss in
chapter VI; (b) the unsuccessful attempt to deal with
the problem by means of the definition of "delivery"
led to related provisions that are placed in widely
separated parts of the Uniform Law; (c) the need to
develop an exception in chapter VI to a general rule
in article 19 seems to have contributed to a rule that
is needlessly complex and abstract; (d) the specific
rule on this problem of risk of loss (article 97 (2))
placed in chapter VI, like the other specific rules on
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risk of loss in chapter VI, does not employ the con
cept of "delivery" (delivram:e) .12

17. The definition of delivery in article 19 also
proved to be inadequate to cope with the effect of
breach of contract on risk of loss in situations where
the seller's performance is seriously defective in any
one of the following ways: a shipment by an improper
type of carrier; shipment under an improper contract
of carriage; the failure to take out a policy of insurance
required by the agreement or the Law. For all of these
problems the provision in article 19 that delivery
consists in handing over "goods which conform with
the contract" is inadequate.

18. This problem will be explored more fully in
section III A at paras. 50 to 51, infra. It is sufficient
to note here that (as in connexion with the preceding
problem on the retention of non-conforming goods)
the problem was dealt with more completely in the
Isetting of the specific rules on risk set forth in chap
ter VI. Thus, article 97 (1) provides that risk passes
to the buyer when delivery of the goods is effected "in
accordance with the provisions of the contract and the
present Law." Indeed, as will be developed more fully
in section III A, infra, this broad provision of article
97 (1) seems to render redundant the narrower (and
inadequate) reference in article 19 (l) to "goods which
conform with the contract."

19. Problems of risk of loss arise not only in the
context of breach by the seller, but also when breach
by the buyer interferes with performance by the seller.
The definition of "delivery" in article 19 is also in
adequate to deal with the effect of breach by the buyer
on risk of loss; this is dealt with by a specific provision
in chapter VI on risk of loss-article 98. This article,
like the other specific provisions of chapter VI, does
not refer to the concept of "delivery".

20. The foregoing examination of the rules on the
relationship between breach by both parties and risk of
loss suggest the following tentative conclusions with
respect to the structural problems presented by the
concept of "delivery": (a) the general concept of
"delivery" (delivrance) need not be employed in deal
ing with these problems; (b) the attempt in ULIS to
relate solutions to such a general concept of "delivery"
has made it necessary to develop complex exceptions
from the general rules, with the operative provisions
divided between the early part of the Law (article 19)
and chapter VI on risk; (c) the rules on risk of loss
could be simplified and clarified by bringing them
together in one place, as in chapter VI, and by dispen
sing with the use of the concept of "delivery" (deliv
ranee) in dealing with problems of risk of loss.

2. Risk when seller reserves control over the goods
until payment of the price

21. This problem may usefully be discussed in the
context of the following common situation: Pursuant
to the contract, the seller dispatches goods to the buyer;
on delivery of the goods to the carrier the seller

12 "Delivery" (delivrance) is used only in the general rule
of art. 97 (l), quoted above. As has been noted above at
note 11, delivery in the narrower sense of transfer of posses
sion (livraison) is used in article 98 (3).
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receives a negotiable bill of lading which the seller will
te~der to the buyer in exchange for payment of the
pnce.13

22. The carrier normally will deliver the goods only
in exchange for surrender of the negotiable bill of
lading.14 Consequently, possession of the bill of lading
controls the delivery of the goods. A common arrange
ment for concurrent exchange of the goods for the price
is for the seller to draw a sight draft on the buyer (or
on the buyer's bank that has issued a letter of credit)
and transmit the sight draft, accompanied by the bill
of lading and other documents relating to the shipment
(policy of insurance; consular invoice) through bank
ing channels for presentation to the buyer (or his
bank); the documents will be surrendered to the buyer
(or his bank) when the sight draft is honoured.

23. Under commercial practice, and the rules of
some legal systems, retention of control over the goods
in the above setting, for the sole purpose of securing
payment for the goods, does not overturn arrangements
and rules concerning the distinct problem of damage
to or loss of the goods.111

24. The result under ULIS is placed in doubt by
relating the complex concept of "delivery" to the rules
on risk of loss of the goods. The basic definition of
"delivery" in article 19 (1) provides that a necessary
part of "delivery" is "handing over" the goods. The
term "handing over" (remise, in the French text) is
not defined in UUS, but the nonnal meaning of this
expression is the physical surrender of possession and
control of the goods. Therefore, if one confined one's
attention to the basic definition of "delivery" in arti
cle 19 ( I ), retention of a negotiable bill of lading

13 Article 72 (1) recognizes the right of the seller to dis
patch goods "on terms that reserve to himself the right of
disposal of the goods during transit". The relationship between
these rules designed to protect the seller's interest in payment
and the rules of ULIS on "delivery" will be considered infra
at section II B, paras. 37-40.

14 In issuing a negotiable bill of lading the carrier engages to
deliver the goods to the person to whom the bill of lading may
be endorsed. The carrier will not know who that person may
be until the bill of lading is surrendered; hence reasonable pro
tection for the carrier requires surrender of the document in
exchange for the goods.

15 See, e.g., INCOTERMS 1953 (ICC Brochure 166): Regis
ter of Texts of Conventions and Other Instruments concerning
International Trade Law, vol. I (United Nations publication,
Sales No.: E.71.V.3.), chap. 1-2, page 103 et seq. In c. and f.
and c.Lf. transactions the seller is required to ship under nego
tiable bill of lading. Without regard for the time for tender of
documents, the buyer shall bear "all risks of the goods from the
time they shall have effectively passed the ship's rail at the port
of shipment". c. and f.: A-5 and 6; B-3. c.i.f. A-6 and 7; B-3.
Accord: Uniform Commercial Code (USA), sec. 2-509(l)(a).
Contrast: British Sale of Goods Act, sec. 18, rule 5 (2); sec.
19(1) (2).

Practical considerations support the approach, reflected in
INCOTERMS, that the time for the presentation of documents
covering goods in the course of shipment should not govern
the transfer of the risk of loss. For example, the documents
may be surrendered in exchange for the price while the goods
are in the course of transit or before or after the goods are
unloaded; consequently it is difficult to relate the time the
documents were surrendered to the time when damage to the
goods occurred. The considerations favouring allocating the risk
on the seller while the goods are in his possession (as in his
warehouse) do not apply when the goods are in the hands of a
carrier. Indeed, since damage is usually discovered only after
arrival, the buyer is usually in a better position than the seller
to assess transit damage, file and press a claim against the
carrier or insurer, and salvage the goods.

iii
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could have the consequence of delaying the transfer
of risk of loss.

25. On the other hand, paragraph 2 of article 19
provides that where the contract involves carriage of
the goods "delivery shall be effected by handing over
the goods to the carrier . ..". However, this paragraph,
by its express terms, is applicable only when "no other
place for delivery has been agreed upon". The crux of
the problem is this: What type of contractual term
constitutes an agreement as to another place for "de
livery"? Difficulty would be avoided if this provision
could be construed as referring only to a contractual
term that risk of loss would remain with the seller dur
ing carriage.16 However, article 19 (2) is drafted
more broadly, and refers to an agreement as to the
place of "delivery"; the only definition of "delivery"
is that of article 19 (l) which, as we have seen, pro
vides that an essential part of "delivery" is "the handing
over" of the goods. Whether such ,a result was intended
is difficult to ascertain. For present purposes it is suf
ficient to note that the use of the concept of "delivery"
in article 97 (2) creates serious doubt ,as to the allo
cation of risk of loss in one of the most common types
of commercial arrangements.

3. Alternative approaches to resolving problems of
risk of loss in ULIS

26. We have seen that when the definition of "de
livery" is applied in the substantive rules that use that
term, the impact on important commeroial situations
seems to be ambiguous or unanticipated. Two alter
native approaches to a solution will be considered.

(a) Revision of the definition of "delivery"
27. Can the problem of risk of loss that resulted from

the application of the "delivery" concept be met by a
revision of the definition of that term? Thus, it has been
suggested that the definition of "delivery" in article 19
(l) be revised by deleting the phrase "the handing over
of goods" and substituting the phrase "placing the goods
at the disposal of the buyer". Later in this report at
tention will be given to the appropriateness of this sug
gestion in relationship to the many articles of ULIS that
use "delivery" in defining aspects of the seller's duty
of performance under the contract,17 The current issue,
however, is a narrow one: Would this revision solve the
specific problems of risk of loss produced by the pres
ent definition of "delivery"?

28. The relationship between the alternative defini
tions of "delivery" and the substantive rules using that
term is exceedingly complex; to clarify the impact of a
change in the definition on our current problem it may
be helpful to insert the proposed revised definition of
"delivery" into the substantive rule on risk that ap
pears in article 97 (1) of ULIS. Such a coalescence of
this substantive rule and the proposed definition of de
livery would produce the following:

"where the contract of sale involves carriage of the
goods and no other place for [delivery] placing the

16 An agreement as to risk can be evidenced either by an
express contract provision or by the use of a trade term such
as Ex Ship (named port of destination). See INCOTERMS
1953 (ICC Brochure 166), loc cit.

17 Section III B, paras. 52 to 64, infra.

goods at the buyer's disposition has been agreed upon,
[delivery shall be effected] risk shall pass to the buyer
by handing over the goods to the carrier for trans
mission to the buyer".
29. Examination of the above indicates that the

proposed revision of the term "delivery" (whatever its
merit in other settings) does not avoid the difficulty
with respect to risk of loss that arises under ULIS
when the seller ships goods to the buyer and retains a
negotiable bill of lading until payment of the price.
Indeed, the language "placing the goods at the buyer's
disposition" enhances the likelihood that retention of
control over the goods until the price is paid would
modify the basic rules governing the risk of loss during
transit.18

(b) Statement of rules on risk of loss by reference to
commercial events rather than by reference to the
concept of "delivery"

30. The foregoing analysis leads to the question
whether the rules on risk of loss could be stated with
greater clarity by referring directly to concrete com
mercial events, such as shipment of the goods. Under
this approach it would not be necessary to refer to "de
livery" of the goods in stating the rules on risk of loss.
One consequence would be that the definition of "de
livery" could be relieved of refinements designed (un
successfully) to cope with the complexities of risk of
loss.

31. To test this approach, it may be useful to see
whether the basic rules of ULIS on risk of loss may be
stated without recourse to the concept of "delivery".
Since the purpose of this exercise is to ass·ist in maki~g
a basic decision on drafting technique, the redraft will
attempt to preserve the results that were probably in
tended (although not always clearly expressed) in the
current version of ULIS; if changes in substantive re
results are desired, these can more readily be considered
after the approach to drafting has been decided.

32. Under this approach, the rules on risk of loss
that are now embodied in articles 19 and 97 of ULIS
might be recast as follows: 19

18 For future reference, it may be noted here that the pro
posed revision of the definition of "delivery" when read into
the rules on risk would also produce substantive changes where
the contract does not involve (or contemplate) carriage. One
example is as follows: The contract provides that the go?ds
shall be available for removal by the buyer on any date dunng
the month of May at the buyer's choice; the goods are de
stroyed on the seller's premises while they were available for
the buyer's removal, but before he was required to remove
them. Under the present version of ULIS the risk would re
main on the seller: under article 19 (1) the goods had not been
"handed over" to the buyer and under article 98 the handing
over of the goods was not "delayed owing to the breach of an
obligation of the buyer". Under the proposed definition the
result would probably be different, and risk throughout May
would fall on the buyer since the goods would have been placed
"at the disposal of the buyer".

The proper resolution of these questions can best be consid
ered after a decision has been reached on the approach to
drafting in substantive review of the group of sections (e.g.,
chapter VI) dealing specifically with risk of loss. The above
example, however, provides further illustration of the com
plexity of attempting to solve rules on various substantive
problems by way of the definition of a single concept.

19 Language now in ULIS that would be deleted is placed in
square brackets; language inserted in the place of the bracketed
language is italicized.
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•
Basic rules on risk under ULIS stated without

reference to "delivery"

1. The risk shall pass to the buyer when [delivery of the
goods is effected] the goods are handed over to him in ac
cordance with the provisions of the contract and the present
Law. (Source: a coalescence of ULIS articles 19 (1) and
97 (1).)

2. Where the contract of sale involves carriage of the goods
[and no other place for delivery has been agreed upon, de
livery shall be effected], unless the parties have agreed other
wise, the risk shall pass to the buyer when the goods are handed
over to the carrier for transmission to the buyer. (Source:
ULIS article 19 (2).)

33. In this redraft the changes in language are
small, but there seems to be a significant gain in clarity
when the provisions are applied to import,ant com
mercial situations. This results, ,in part, from the fact
that the rules on risk of loss during shipment are no
longer made ambiguous by unanswered questions con
cerning the effect of retention of control through a ne
gotiable bill of lading.20

34. Under this approach, all of the rules on risk of
loss would be placed in a single setting in the Uniform
Law: e.g., in chapter VI on risk of loss. In ULIS these
rules are now divided between chapter III (article 19)
and chapter VI (articles 96-101). For example, ar
ticle 100 opens as follows: "If, in ,a case to which pa
ragraph 3 of article 19 applies...." It is thus evident
that article 19 (3) and article 100 are two parts of the
same rule on risk of loss; under the suggested approach
they would be combined into a single provision. To
illustrate further the effect of this approach, annex II
sets forth a structure of chapter VI on risk of loss, that
could result from this unified attention to a single
problem.

35. It perhaps bears repeating that we are con
cerned here with a question of struoture and approach
and not with the final formulation of rules on risk of
loss. Thus the provisions set forth in paragraph 34 and
in annex II are designed only to aid in the considera
tion of whether it is feasible to state the rules on risk
of loss without recourse to the concept of "delivery".
Once this decision is made any issues of policy and
clarity presented by the rules of ULIS on risk of loss
can be dealt with in the setting of ruks that deal with
this single problem. Indeed, this unified approach should
make it possible further to simplify oertain of the rules
of ULIS on risk of 10ss.21

36. It may also be emphasized that the unified ap
proach to the question of risk that has been illustrated
herein would not interfere with the use of "delivery"
in other parts of ULIS. Nor would this approach affect
the definition of the term "delivery" other than to re
duce the number of problems that must be borne in

20 As we have seen the "delivery" concept, under all pro
posed definitions, is ~ssociated with t?e q!lestion ?f. contr<?l
over goods' use of "delivery" to determIne risk thus Injects thiS
issue into the allocation of risk, with doubtful results where
the contract calls for carriage of the goods.

21 Unified treatment of the problem of risk will not disturb
the relationship between the effect of damage to the goods and
the seller's contractual duty of performance; this relationship
is explicitly established by article 35 (1) of ULIS: "Whether
the goods are in conformity with the contract shall be deter
mined by their condition at the time when risk passes". It will
be noted that this clear rule does not use the concept "de
livery".

mind in deciding on the most appropriate definition of
that term.

B. "Delivery" and the time and place for payment
of the price

37. The type of difficulty which resulted from
using the concept of "delivery" to deal with problems
of risk of loss also arises, in a lesser degree, in con
nexion with the rules on the time and place for pay
ment of the price.

38. Article 71 of ULIS provides that "delivery of
the goods and payment of the price" shall be concur
rent. Here (as in conne~ion with risk of loss) difficulty
arises when the contract contemplates carriage of the
goods-a circumstance that is normal in international
commerce. For ,this situation article 72 (1) provides
that the seller may despatch the goods "on terms that
reserve to himself the right of disposal"-but this use
ful rule is only applicable "where delivery is, by virtue
of paragraph 2 of article 19, effected by handing over
the goods to the carrier . ..".

39. To test this provision, let us assume that the
parties by express agreement (or the use of an appro
priate trade term) agree that risk shal'! pass to the
buyer only at the end of the transport. In such a case
may the seller reserve the right of disposal of the goods
until the price is paid? In commercial practice this
would be one of the clearest cases for the seller's right
to retain control over the goods. However, the linkage
in ULIS between "delivery" and risk means that in the
above case "delivery" was not effected "by handing
over the goods to the carroier"; under article 72 (l), as
quoted above, the seller's right of disposal during transit
is conferred only when "delivery is... effected by
handing over the goods to the carrier". Such -a result
was certainly not intended by the draftsmen and is in
consistent with other provisions in the Law.22 These
surprising consequences result because of the com
plexities that arise when a single concept (delivery) is
employed to deal with too many distinct situations.

40. Our problem at this stage is the following: What
approach will most readily avoid such difficulties? Two
alternatives may be considered.

(a) One approach would be to modify the defini
tion of "delivery" in article 19. Although, as we shall
see, such a modification may be useful, it ,is doubtful
that revision of the definition of "delivery" can solve
problems concerning the time for payment of the price.
For example, the suggested change in the first paragraph
of article 19-to refer to "placing the goods at the
buyer's disposition"-does not reach the present prob-

22 See e.g., article 59. It may be ~ossible t<;. es~ape ,!r?m th.e
literal reading of article 72. by argUIng that del~very In ~rt1
cles 71 and 72 is not used In the same sense as In the articles
on risk' this argument is made difficult by the fact that the
French'equivalent of "delivery" in articles 71 and 7~ is de
livrance, the complex concept used for passage of risk, and
not livraison or remise, the terms usually used when only
physical control over the goods is intended. As a second line
of defence it may be argued that if the specific rules on pay
ment of the price in article 72 are unavailable, one may use
the general rule of article 71. This solution is, however, com
plicated since article 71 uses "delivery" (dilivrance); it may
also be noted that article 71 speaks less clearly than does
article 72 concerning the practical steps required to assure
payment of the price.
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lem, for the current problem arises in the complex set
ting of the second paragraph of article 19 where the
contract involves carriage of the goods. In any event,
an attempt to solve the various problems as to when the
buyer must pay for the goods by way of a definition of
"delivery" would produce a definition of great com
plexity; the complexity is, of course, enhanced if this
definition must also solve the problems of risk of loss.

(b) A second approach would be to state when the
price must be paid without reference to the concept
of "delivery". The basic rule could state that the price
is due when the seller "hands over" the goods to the
buyer or when the seHer "places the goods at the buyer's
disposal". An illustration of this approach appears in
annex III. (Of course, the substance of the rules and
the drafting style call for re-examination af.ter the basic
decision as to approach has been made.)

III. "DELIVERY" IN OTHER SETTINGS OF THE
UNIFORM LAW; ALTERNATIVE DEFINITIONS

OF THE TERM

41. As we have seen, in ULIS the term "delivery"
serves various and divergent functions. In two situations
that have just been discussed-risk of loss and payment
of the price-the term "delivery" is used as a disposi
tive or "key" concept. In various other articles the term
"delivery" is simply a neutral non-dispositive means of
leading into a specific rule defining some aspect of the
seller's duty of performance (see paras. 56-62, below).
In these settings it is doubtful whether the definition
of "delivery" is of operative significance. However, this
definition now set forth in ULIS has encountered criti
cism in the proceedings of the Commission, and requires
analysis.

42. As we have seen, the basic definition of "de
livery", set forth in article 19 (1), is as follows:

"1. Delivery consists in the handing over of goods
which conform with the contract."
43. This brief provision poses two problems which

have been the subject of comment in proceedings of
the Commission. [A] It has been suggested that the
concluding phrase "goods which conform with the con
tract" should be deleted. [B] It has also been sug
gested that in place of the phrase "the handing over of
the goods", the Law should return to the approach of
an earlier draft23 and provide that delivery consists in
placing the goods "at the disposal of the buyer".

A. Conformity of goods as an essential element
of "delivery"

44. Concern has been expressed that the definition
of "delivery" has been complicated by the concluding
phrase of article 19 (1), whereby the handing over of
goods does not constitute "delivery" if the goods do
not "conform with the contract".24 Even though the
goods do not conform to the contract the buyer may
choose to keep and use the goods-subject, of course,
to the right to claim damages from the seller or to re-

23 The provisions of this earlier version are set forth in the
study submitted by UNIDROIT; see A/CN.9/WG.21WP.5.

24 A/CN.9/WG.21WP.10, reproduced below, part two, I A 3
(see annexed studies by the representatives of the United
Kingdom and Norway).

duce the price to compensate for ·the deficiency.2Ci In
such cases ULIS seems to say that goods retained and
used by the buyer (and often consumed by him) were
never "delivered".

45. It would, of course, be unacceptable for the
seller to bear the risk of loss or damage for the goods
while the buyer uses and consumes them. As we have
seen, ULIS provides in article 97 (2) that where the
buyer does not reject non-conforming goods "the risk
shall pass to the buyer" retroactively.26 This provision
does not, however, amend the definition of "delivery",
so the present text of the Law seems to maintain the
approach that goods used and consumed by a buyer
have never been "delivered" to him.

46. The provision that goods have not been "de
livered" when they do not conform to the contract
appears to provide another example of the complica
tions resulting from the attempt to use the concept of
delivery to solve problems of risk of loss. For example,
when the seller "hands over" defective goods to the
buyer, it seems appropriate for the risk of loss to re
main with the seller until the buyer has had a full op
portunity to reject the goods because of their non-con
formity. However, it does not seem necessary to attempt
to cope with such specific problems in framing the
general definition of "delivery"; indeed, the specific
rules on risk of loss in chapter VI deal with this prob
lem more clearly and more comprehensively.27

47. The approach, considered in section II of this
report, whereby rules on risk of loss would be stated in
terms of relevant commercial events (such as shipment),
rather that by reference to the concept of "delivery",
would probably not only clarify the rules on risk but
also permit the simplification of the definition of "de
livery" to avoid the anomalous result that goods con
sumed by a buyer have never been "delivered" to him.

48. Does the provision that conformity of the goods
is an element of "delivery" strengthen the buyer's legal
protection when the seller supplies defective goods? A
negative answer is evident from an examination of
other provisions of ULIS on (a) the scope of the sel
ler's obligations and (b) the remedies given the buyer
for breach.

(a) The seller's legal obligation to supply conform
ing goods is stated generally in article 18 and speci
fically in article 33 (1); the seller's legal duty to supply
conforming goods is clearly established by provisions
that do not depend on the definition of "delivery".
(In examining these provisions it is, of course,
necessary to distinguish between (a) the breach of an
obligation "to deliveT" goods that conform to the con
tract and (b) the question whether these goods actual
ly handed over and received by the buyer were "de-

25 ULIS arts. 41 (2), 46, 82. Where the non-conformity of
the goods does not amount to a "fundamental breach", the
buyer may not declare the contract avoided; ULIS art. 43. In
these cases the buyer has no choice but to keep the goods.

26 Article 97 (2) of ULIS is quoted and discussed at paras.
15 and 16, above. As has been noted in connexion with the
rules of ULIS on risk, a unified approach to the question of
risk should make it possible to simplify and clarify this pro
vision.

27 See article 97 (1) quoted in foot-note 30 below, and
article 97 (2), quoted above in para. 15, and the specific rule
on the effect of buyer's breach on risk of loss in article 98 of
ULIS. See also the structure for these rules on risk outlined
in annex II to this report.
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livered" to him. It is this latter question that is raised
by the definition of the concept of "delivery".)

(b) The buyer's remedies for lack of conformity of
the goods are set forth in articles 41 to 49 of ULIS.
(Related provisions on ascertainment and notification
of lack of conformity appear in articles 38 to 40.)
These provisions are premised on the failure of the
seller to deliver conforming goods; they would not be
disarranged by the concept that when non-conforming
goods have been handed over to the buyer, those goods
have been "delivered".

49. The provision of article 19 (l) that delivery
consists in handing over "goods which conform with
the contract" leads to a further technical distinction
which may be discussed on the basis of the following
typical example: The sales contract (or applicable
usage) requires the seller to take out a policy of
insurance covering the goods, and to tender the insur
ance policy with the other documents relating to the
goods. The seller ships goods which conform to the
contract but fails to take out or tender the policy of
insurance. (The current problem would be illustrated
by any serious breach by the seller relating to the
shipment or tender of the goods.) 28

50. In the example just stated, article 19 leads to
the conclusion that the seller has effected "delivery"
in spite of the serious breach. An escape from this
result cannot be found in the definition of "delivery"
in article 19 (l); the reference to "goods which con
form" points so clearly to the conformity of the goods
that it is difficult to conclude that conformity as to the
time or method of shipment or tender is also required
for delivery.29 The difficulties which this aspect of
the definition of "delivery" produces can be alleviated,
with respect to risk of loss, by one of the special pro
visions on risk of loss in chapter VI,3° This rule on risk
of loss, however, does not modify the basic definition
of "delivery" in article 19. If "delivery" is to be em
ployed to solve problems other than risk of loss, it
will be important to bear in mind the following tech
nical distinction resulting from the definition in arti
cle 19. When the seller sends over goods to a carrier
for transport to the buyer: (a) any non-conformity
with respect to the goods prevents "delivery"; (b) even
the most serious breach with respect to the time or man
ner of shipment, documentation or tender does not pre
vent "delivery".

51. This anomaly adds further support for the sug
gestion that the definition of "delivery" in article 19

28 Other illustrations include: delay in shipment; shipment to
the wrong place or by an unsuitable carrier or under improper
conditions (on deck rather than below deck) ; failure to arrange
for necessary refrigeration; tender of the goods under condi
tions that deny the buyer his right to inspect the goods before
payment.

29 This conclusion is supported in Tunc, Commentary on the
Hague Conventions of 1 July 1964 (Ministry of Justice, The
Netherlands), part two, chap I, sec. 1, pp. 45·46, which recog
nizes the above distinction.

~o Article 97 (1) provides:
"1. The risk shall pass to the buyer when delivery of the

goods is effected in accordance with the provisions of the
contract and the present Law."

The emphasized language would seem to include all aspects of
the seller's performance, and would not be confined to conform
ity of the goods with the contract. This provision, it will be
noted, is a rule on when risk passes, and does not constitute
a further definition of "delivery".

( 1) would usefully be simplified by deleting the final
clause "which conform with the contract".

B. Alternative definitions: "handing over" goods;
placing goods "at the buyer's disposal"

52. Criticism has been directed to the internal con
sistency of the seller's "delivery" obligation under
ULIS. The seller is required, under article 18, to
"effect delivery" of the goods. It is suggested that the
seller should not be placed under such an unqualified
obligation since "delivery" (the "handing over" of
goods) requires the co-operation of the buyer in
accepting possession.31

53. A further criticism is the following: To state
that "delivery consists in the handing over of
goods ..." is an unhelpful tautology since the normal
meaning of "delivery" is "handing over"; in some
languages, it is difficult to find a word for "handing
over" that is different from "delivery".32

54. These reasons have led to the suggestion that
ULIS should return to the approach of an earlier draft
that stressed the seller's undertaking to place the goods
"at the disposal of the buyer."33

55. In analysing this question, it may be helpful
to note that "delivery" may be used in two very differ
ent contexts:

(a) "Delivery" may be used in stating the seller's
contractual duty to perform the contract. In this con
text the idea in question is the duty to deliver. This
duty will arise and will be violated when no goods of
any kind are provided or tendered by the seller.

(b) A very different usage of "delivery" concerns
not a contractual duty but the actual relationship be
tween persons and goods. In this sense, "delivery" may
be defined as the transfer (or "handing over") of the
possession or control over goods. In this sense, delivery
can occur quite independently of a contract of sale
or the performance of a legal duty-as in the "delivery"
of goods by gift. Also, in this sense, goods can be
"delivered" by the seller to the buyer when the goods
do not conform to the contract.

56. The difference between these two concepts is
striking. The duty "to deliver" (meaning (a) above is
an obligation that results from the contract and does
not depend on the existence or the location or the
quality of any particular goods. "Delivery" (meaning
(b) above) may occur when there is no contract or
when the handing over of Lhe goods does not fulfil all
of the obligations of a contract. Each of these ideas is
a coherent and useful concept; difficulty arises only
when the two are merged or confused.

31 UNCITRAL, Report on second session (1969), annex I,
para. 76; Analysis of studies and comments by Govern
ments on The Hague Conventions of 1964 (A/CN.9/31)
(UNCITRAL Yearbook, vol. I: 1968-1970, part three, I, A,
1), para. 99.

32 Ibid.
~3 The UNIDROIT draft of June 1934 provided (art. 24):

"The seHer undertakes to deliver the goods, that is to say, to
place them at the disposal of the buyer". Earlier drafts, with
out using the "disposal" phrase, had also emphasized the
seller's duty to perform acts that did not require the buyer's
co-operation. For example, the draft of October 1933 provided
(art. 28): 'The term 'delivery' means the performance of those
acts which the seller must perform in order for the goods to
be handed over to the buyer ..." The background of this aspect
of ULIS is presented in the study prepared by UNIDROIT for
the Commission, A/CN.9/WG.21WP.5.
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57. In most of the articles of ULIS "delivery" is

used in describing the legal obligation "to deliver"
(meaning (a) above). Thus, articles 20 to 22 define
the time when the seller is obliged to deliver the goods
and article 23 states the place at which he is obliged
to deliver them; articles 24 to 32 state the sanctions
for failure to perform this duty.

58. These two groups of articles thus illustrate the
basic structure of the law: The essential ingredients
are twofold: (1) To define the legal duty of a party
and (2) to specify the sanctiofl8 for failure to perform
that duty.

59. Of course, the actual physical relationship be
tween a party and the goods may give rise to special
obligations and remedies. A clear example is provided
by article 92 (1), which provides:

"1. Where the goods have been received by the
buyer, he shall take reasonable steps to preserve
them if he intends to reject them; he shall have the
right to retain them until he has been reimbursed
his reasonable expenses by the seller."

Under this provision, the obligation arises when the
goods have been "received" (re~ue) by the buyer; the
concept of "delivery" (dilivrance) is not employed. A
similar physical (and clear) concept is employed in
paragraph 2 of this same article in which duties to
preserve goods arise where goods despatched to the
buyer "have been put at his disposal at their place of
destination ...".34 These provisions do not create the
ambiguities that, in some situations, are presented by
the use of "delivery" (dilivrance); provisions of this
character illustrate a drafting aproach that deals clearly
with the effect of the physical situation of goods.

60. In a few situations ULIS has used "delivery"
(dilivrance) in connexion with the physical relation
ship between a party and the goods.

(a) One of these is in connexion with risk of loss
(section II supra). In deciding whether the risk of
damage or loss should fall on the seller or on the
buyer it is useful to consider the physical location of
the goods: the party in possession of goods can more
readily take care of them and is more likely to have
effective insurance protection, as under the customary
policies covering a building and its contents. The
emphasis in ULIS on delivery as the "handing over"
of goods seems to have been influenced by the desir
ability of allocating the risk of loss to the person who
is in possession of the goods. However, as was noted
in section II, it is possible to state the rules on risk by
reference to physical events rather than the "delivery"
concept. (Compare the comparable approach of arti
cle 92, quoted in para. 59 above, referring to goods
that have been "received" and goods put at the buyer's
"disposal". )

(b) The physical relationship between the parties
and the goods is also important in connexion with the
time for payment: A seller runs a credit risk if he
surrenders control of the goods before he receives
payment; a buyer runs a similar risk if he pays before
he receives the goods. The law normally does not

34 It is also significant that these duties arise independently
of whether the seller has violated his duty to tender conform
ing goods, and are especially significant to avoid waste where
the goods do not conform to the contract.

impose these risks on the parties unless they have
agreed to accept them. As we have seen in section II,
ULIS uses the concept of "delivery" (delivrance) in
dealing with the time for payment; as in connexion
with risk of loss, "delivery" created ambiguities since
the concept mingles the idea of the parties' duties of
performance with the concrete situation of control over
the goods. The route to a solution here, as in risk of
loss, may be to avoid the concept of "delivery" and
to speak directly in terms of "handing over" the
goods-or any equivalent expression that connotes
physical control over the goods.

61. These adjustments would seem to dispose of
the situations in which actual physical control over
the goods plays a decisive role in the Uniform Law; as
a consequence, the many remaining articles of ULIS
that use the term "delivery" can be read as defining
various aspects of the seller's duty to perform his con
tract. (Meaning (a) in para. 55 above).

62. Our present concern is the provision in arti
cle 19 (l) that "delivery consists in the handing over
of goods". The following alternative has been sug
gested: "Delivery consists in placing the goods at the
disposal oj the buyer in conformity with the con
tract. "35 On the assumption that rules on risk and
price payment have been dealt with separately, this
suggested language has the advantage of being con
sistent with the remaining provisions of ULIS which
refer to delivery, for they speak of various aspects of
the seller's contractual obligation to deliver.

63. One stylistic adjustment might be considered
in connexion with this suggestion. The "delivery" of
goods, at kast in some languages, may more customarily
refer to the physical act of transfer of possession and
control.36 As we have seen, referring to a seller's con
tractual duty to deliver may avoid this linguistic em
barrassment. Consideration therefore might be given
to supplanting the present article 19 with language
such as the following:

"The seller's duty to deliver shall include [be
performed by] placing the goods at the buyer'S
disposal in conformity with the contract and the
present Law."
64. Regardless of the choice of language, the follow

ing questions of rearrangement arise:
(a) If the suggestions made in section II should be

accepted, the provisions of articles 19 (2) and 19 (3)
would be embodied in the substantive rules on risk
in chapter VI. (One possible arrangement appears in
annex II. See also subparagraph (c), below.) A brief
definition emphasizing the seller's contractual duty to
place goods at the buyer's disposition could then be
the only provision of article 19.

(b) It may be noted that such a provision would
in part duplicate the general language of article 18.
(Article 18 seems designed merely to call attention to
the structure of chapter III by referring to, in general
terms, rules in the first three sections of this chapter;

35 See A/CN.9/WG.2/WP.I0 (annexed study by the repre
sentative of Mexico at para. 6). See also foot-note 31 supra.

36 See A/CN.9/WG.2/WP.I0 (annexed studies by repre
sentatives of the United Kingdom (comment on art. 19) and
Norway (introductory note, para. 2».



ANNEX II

Rules of ULIS on risk of loss stated without use of
concept of "delivery" (delivrance)

(N.B.: The following is not proposed as a final redraft but
is designed solely to aid in considering which approach to

drafting is more conducive to clarity.)
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-the article thus seems without independent effect, ) A rlicle Subject; term in French ten where other tlum delivrance

The issue is only stylistic, and perhaps should be 66 Failure to "take delivery": in the French text, ren-
deferred until basic questions of approach are decided. dered as prise de livraison.
At that point consideration might be given to the 68 Failure to "accept delivery": in the French text,
possible consolidation of articles 18 and 19. rendered as prise de livraison.

(c) In connexion with this cong.ideration of article 71 Payment of the price.
19 (2) (contracts involving carriage of goods) attention 72 Contracts involving carriage.
could be <:riven to a gap in the structure of chapter III, 7S Delivery by instalments; in the French text, rendered

b' as livraison.section 1, subsection 1B (article 23) on place of de-
livery. The incompleteness of this part is suggested by 90 Expenses of delivery.
the opening clause of article 23: "Where the contract 91 Delay in taking delivery; in the French text, rendered

as livraison.of sale does not involve carriage of the goods ...". For
contracts that do not involve carriage, specific rules on 97 When risk passes to the buyer.
the place of delivery are provided in paragraphs 1 -and 2 98 Unascertained goods; in the French text, rendered as

f . livraison.o artlcle 23. Nothing is stated as to the place of delivery
where the contract does involve carriage of the goods;
to deal with this important situation the present draft
must rely on the portion of the definition of "delivery"
that appears in article 19 (2). Indeed, article 19 (2),
when analysed, proves to be a rule on the place of de
livery in the one situation not covered by article 23;
paragraph 2 of article 19 could be added, without
change, as a third paragraph of article 23.37

CHAPTER VI

ANNEX I

Provisions of ULIS using the term "delivery"

Article Subject; term in French ten where other than delivrance

1 Scope: international sale (para. 1 (c) ) .
18 Summary of seller's obligations.
19 Definitions.
20 Date for delivery.
21 Date for delivery.
22 Date for delivery.
23 Place for delivery.
24 Summary of remedies: failure as to date and place.
26 Remedies: failure as to date.
27 Remedies: failure as to date.
28 Remedies: failure as to date.
29 Remedies: failure as to date.
30 Remedies: failure as to place.
31 Remedies: failure as to place.
32 Remedies: failure as to place.
33 Non-conformity of goods.
37 Delivery of missing part; replacement or repair.
42 Power to require performance.
43 Declaration of avoidance.
44 Late delivery; the French text in paragraph 2 renders

"delivery" as livraison at one point and as delivrance
at another.

4S Partial delivery; the French text in paragraph 2
renders "effect delivery" as execution.

48 Remedies before time fixed for delivery.
S6 Summary of buyer's obligations; in the French text,

"delivery" is rendered as livraison.
6S Definition of "taking delivery"; in the French text,

rendered as la prise de livraisoll.

37 This use of article 19 (2) would not be inconsistent with
the suggestions made in section II supra for a unified treatment
of risk. Article 19 (2) would state the place of "delivery", but,
under the above suggestions, chapter VI would not state that
risk or loss passes to the buyer on "delivery". See annex II at
art. 97 (2).

PASSING OF THE RISK

Article 96
(As in ULIS art. 96)

Article 97

[Basic rules on risk resulting from coalescing ULIS articles
19 and 97 (1).]

1. The risk shall pass to the buyer when [delivery of the
goods is effected] the goods are handed over to him in accord
ance with the provisions of the contract and the present law.

2. Where the contract of sale involves carriage of the goods
[and no other place for delivery has been agreed upon,
delivery shall be effected], unless the parties have agreed other
wise, the risk shall pass to the buyer when the goods are
handed over to the carrier for transmission to the buyer.

3. Where the goods handed over to the carrier are not
clearly appropriated to performance of the contract by being
marked with an address or by some other means, the seller
shall, in addition to handing over the goods, send to the buyer
notice of the consignment and, if necessary, some document
specifying the goods. If [in a case to which paragraph 3 of
article 19 applies] the seller, at the time of sending [the]
such notice or other document [referred to in that paragraph],
knew or ought to have known that the goods had been lost
or had deteriorated after they were handed over to the carrier,
the risk shall remain with the seller until the time of sending
such notice or document.

(Source: The first sentence is identical with UUS article
19 (3). The second sentence, with the modifications noted,
is the proviso to ULIS article 19 (3) that appears in UUS
article 100. If the present general approach should be
approved, the two sentences in this paragraph could probably
be coalesced in the interest of brevity and clarity.)

Article 98

(As in UUS art. 97 (2). If the present basic approach
should be accepted, the language of this provision probably
could be simplified.)

Article 99
(As in UUS art. 98.)

Article 100

(As in UUS art. 99.)
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Article 101

(As in ULIS art. 101.)

ANNEX III

Rules of ULIS on payment of the price stated without
reference to "delivery"

Article 71

Except as otherwise provided in article 72, [delivery of
the goods] placing the goods at the buyer's disposal and
payment of the price shall be concurrent conditions. (Second
sentence as in ULIS.) 1

Article 72

1. Where the contract involves carriage of the goods [and

1 In final redrafting, attention might be given to the phrase
"concurrent conditions" in the first sentence a!'ove; the ex
pression is a legal idiom that is wen-known m some legal
systems but may not be understood in others.

where delivery is, by virtue of paragraph 2 of article 19.
affected by handing over the goods to the carrier] the seller
may either postpone despatch of the goods until he receives
payment or proceed to despatch them on terms that reserve
to himself the right of disposal of the goods during transit.
(Second sentence as in ULIS.)2

2 In the subsequent review of the substance of the rules· on
payment of the price, consideration might be given to whether
the sener should be able to insist on payment before shipment
when he bears the risk of loss during transit. In such a case,
buyer's claim for recovery of the price when the goods are lost
or damaged is subject to the hazards of seller's continued
credit-and the burdens of litigation in a distant place. If such
hazards are to be incurred perhaps they should be specifically
bargained for. If this view is accepted, article 72 (1) might be
drafted along these lines:

"I. Where the contract involves carriage of the goods,
the sener may proceed to despatch the goods on terms that
reserve to himself the right of disposal of the goods during
transit. Unless the risk of loss during transit falls on the
seller, he may postpone despatch of the goods until he re
ceives payment."

2. "Ipso facto avoidance" in the Uniform Law on the International Sale of Goods (ULIS): report of
the Secretary.General (A/CN.9/WG.2/WP.9) *
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INTRODUCTION

1. The United Nations Commission on Interna
tional Trade Law (UNCITRAL) at its third session
held in 1970 decided to request "the Secretary-General
to prepare a study of the concept of 'ipso facto avoid
ance'" to be considered "at a subsequent session of
the Working Group on the International Sale of
Goods".l The Working Group at its informal meeting
held on 15 April 1971 requested the Secretariat to
prepare and circulate that study in time for considera
tion at its third session. The present study is submitted
in response to this request.

1 Report of the United Nations Commission on International
Trade Law on the work of its third session, General Assembly
Official Records, Twenty-fifth Session, Supplement No. 17
(A/8017) (hereinafter referred to as UNCITRAL Report on
Third Session (1970», para. 46, UNCITRAL Yearbook, vol.
I: 1968-1970, part two, III, A.

* 9 December 1971.

2. At its third session the Commission also decided
to request "States members of the Commission to submit
their proposals with respect to the concept of 'ipso facto
avoidance' to the Secretariat for consideration in the
study" referred to above.2 The Secretary-General, in a
note verbale dated 17 June 1970, communicated this
request to the States concerned. The following States
have submitted substantive proposals: Hungary, Italy,
Norway, Spain, Tunisia and USSR. These proposals are
reproduced in Annexes I-VI to this report.

3. In addition to the proposals referred to in para
graph 2 above, comments and proposals on articles
of ULIS relating to ipso foc(o avoidance were reported
in the following documents: (a) A/CN.9/11 and
Addenda 1, 2 and 3 reproducing studies and comments
by Governments on The Hague Conventions of 1964;
(b) A/CN.9/17, analysis by the Secretary-General of

2/bid.
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the studies and comments contained in the documents
refemed to under sub...plliIagraph (a) above; (c) :Annex
I to the Commission's report on its second sessions
summarizing comments and proposals by representa
tives of States Members of the Commission and ob
servers on The Hague Conventions of 1964 at the
second session; (d) A/BOn, report of the Commission
on the work of its third session; (e) A/CN.9/31, report
by the Seoretary-General analysing the studies and
comments by Governments on The Hague Conventions
of 1964 (this analysis includes all comments and
proposals which were made prior to its preparation);
and (f) A/CN.9/35, report of the Working Group
on the International Sale of Goods on its first session.

4. In compliance with the request of the Com
mission referred to in paragraph 1 above, the present
report is devoted to the study of the concept of "ipso
facto avoidance" as used in ULIS. The study first
describes the use in ULIS of the concept of "ipso facto
avoidance", then it gives a short summary of the
comments made on the above concept and its use in
the Law, and reviews briefly the use of the same or
similar concepts in national laws and in general con
ditions of sale used in international trade. The second
part of the study then analyses in detail the concept
of fundamental breach as defined in Article 10 of the
Law followed by an examination of the use of the
concept of ipso facto avoidance in specific articles of
ULIS. Finally, the report summarizes the conclusions
which may be derived from the study and the proposals
made as a result thereof.

I. PROVISIONS OF ULIS PROVIDING FOR "ipso facto
AVOIDANCE" OF THE CONTRACT AND THE EFFECTS
OF SUCH AVOIDANCE

5. Under the provisions of the Uniform Law,
avoidance of the contract is a remedy for certain
breaches of contract. The Law provides, inter alia, for
this remedy in cases where the seller fails to perform
his obligations as regards the date and place of delivery
(arts. 25, 26, 28, 30 and 31) and where the buyer
fails to pay the price in accordance with the contract
(arts. 61 and 62). These articles Me reproduced in
the second part of this study in the context of the
analysis of the use of the concept of "ipso facto avoid
ance" in specific articles of ULIS.4

6. The Law, in article 78, defines the term "avoid
ance" by determining its effects. The article reads:

"1. Avoidance of the contract releases both parties
from their obligations thereunder, subject to any
damages which may be due.

"2. If one party has performed the contract
either wholly or in part, he may claim the return

3 Report of the United Nations Commission on Interna
tional Trade Law on the work of its second session, General
Assembly Official Records, TwentY-fourth Session, Supplement
No. 18 (AI7618), UNCITRAL Yearbook, vol. I: 1968-1970,
part two, II, A.

4 The text of articles 25, 26, 28, 30, 61 and 62 of the Law
appears in the following paragraphs and foot-notes, respec
tively, of this study:

Article 25-para. 42
Article 26-para. 49
Article 28-foot-note 48
Article 30-para. 50
Article 61-foot-note 56
Article 62-para. 57

of whatever he has supplied or paid under the
contract. If both parties are required to make restitu
tion, they shall do so concurrently."
7. Accordingly, avoidance of the contract, irrespec

tive of whether it is declared by one of the parties
of it occurs ipso facto (cf. para. 8 below), has the
following legal consequenoes: (a) Neither party may
be compelled to perform his obligations thereunder
(i.e., specific performance of the contract will not be
required); (b) The defaulting party has to pay the
damages resulting from his breach that led to the
termination of the contract;1I (c) Each party may
require the other party to return whatever he has sup
plied or paid prior to the avoidance of the contract
(restitutio in integrum); and (d) The buyer has to
account for the benefits derived from the goods and
the seller has to pay interest on the price.6 It may be
noted, however, that avoidance of the contract does not
always entail restitutio in integrum since the contract
may also be avoided in cases where it is impossible for
either of the parties to return what he has obtained.7

8. The Uniform Law differentiates between (a)
avoidance based on the declaration by a party8 and
(b) ipso factoavoidance.9

(a) Avoidance by declaration is one of the remedies
which the injUJred party may choose when the other
party fails to perform certain of its obligations under
the contract; thus, the application of this kind of avoid
ance depends on the will of the injured party.

(b) Under ULIS, ipso focto avoidance does not
depend on the will of any of the parties but occurs
automatically by vktue of the Law.10 In most instances,
ipso facto avoidance, as used in ULIS, is a subsidiary
remedy for fundamental breach of the contract in
cases where the injured pailty fails to exercise his right
to choose from the remedies available to him within
a reasonable time or does not inform the other party
of his decision promptly if he is requested to do so.
Under articles 25 and 28, ipso facto avoidance is
even more completely divorced from the will of the
parties. Thus, under article 25 of the Lawl1 ipso facto

5 The damages which may be claimed in cases where the
contract is avoided are set out in articles 84 to 87 of ULIS.

6 Article 81 of ULIS.
7 Under the provisions of art. 79, para. 1, the buyer is de

prived of his right to declare the contract avoided where it is
impossible for. him to return the goo~s in the conditi~ns ~n
which he received them. However, thiS rule only applIes In
exceptional cases as a result of the many exceptions thereto
established in art. 79, para. 2. It is noted further that even in
cases where under the above rule the buyer loses his right to
declare the contract avoided the seller is not deprived of such
right; nor does the fact that it is impossible for the buyer to
return the goods affect the application of the rules of the law
providing for ipso facto avoidance of the contract. Similarly,
under a literal reading the avoidability of the contract is not
affected where it is impossible for the seller to make restitutio
in integrum (e.g., where as a result of restrictive foreign ex
change regulations it is impossible for him to return the price
he received).

8 Articles 24, 26, 30, 32, 41, 44, 55, 62, 67, 70, 75 and 76.
9 Articles 25, 26, 30, 61 and 62.
10 Note of the Special Commission on the observations pre

sented by various Governments and by the ICC relating to the
1956 Draft of a Uniform Law on the International Sale of
Goods, Diplomatic Conference on the Unification of Law gov
erning the International Sale of Goods, Records and Docu
ments of the Conference, volume II, p. 186 at art. 30.

n See para. 42 below.
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avoidance applies in all cases where "it is in conformity
with usage and reasonably possible for the buyer to
purchase goods to replace those to which the contract
relates" and under article 6p2 ipso facto avoidance
applies where "it is in conformity with usage and
reasonably possible for the seller to resell the goods".
Under these two articles, ipso facto avoidance is opera
tive immediately upon the breach of the contract and
thereby denies the injured party the opportunity to
choose the remedy himself. It may also be noted that
ipso facto avoidance under articles 25 and 61 is a
remedy not only for fundamental but also non-funda
mental breach of the contract-a feature that is peculiar
to these two articles.

II. COMMENTS BY GOVERNMENTS ON THE CONCEPT
OF "ipso facto AVOIDANCE"

9. In the course of the examination of ULIS by
the Commission, several comments were made with
respect to the concept of "ipso facto avoidance". These
comments relate basically to the following three issues:
(a) the desirability of the maintenance of ipso facto
avoidance, i.e. automatic avoidance not based on a
declaration; (b) the appropriateness of the term "ipso
facto"; (c) the appropriateness of the definition of
fundamental breach in article 10 of the Law. Other
comments relate to specific articles of ULIS. Of all
these comments those relating to the above issues «a)
and (b» are summarized in paragraphs 10 to 18
below, while those relating to issue (c) are dealt with
in parts of the present study dealing with the articles
of the Law to which these comments are directed.

(a) Desirability of maintenance of "ipso facto
avoidance"

10. The basic question raised by the comments is
whether the concept of "ipso facto avoidance" should
be maintained in the Uniform Law, i.e. whether in
cases where the Law provides for avoidance as a remedy
for certain breaches of contract, the avoidance of the
contract should occur ipso facto or it should depend
on an express declaration by one of the parties to
that effect.

11. The reasons which led to the inclusion in
specific articles of the Law of the concept of ipso facto
avoidance as a remedy for certain kinds of breach of
contract are indicated in the commentary by Professor
Andre Tunc,13 In respect of article 26, the com
mentary noted that the Law provides for ipso facto
avoidance because it may legitimately be presumed
that when the buyer is confronted with a fundamental
breach it is to be concluded that he has no further
interest in the contract.14 With respect to article 25
the Commentary observes that ipso facto avoidance

12 See foot-note 56 below.
13 Commentary by Mr. Andre Tunc, Professor on the Fac

ulty of Law and Economic Science at Paris, on The Hague
Conventions of 1st July 1964 on the International Sale of
Goods and on the Formation of Contracts of Sale, p. 50
(art. 25).

H Ibid., part one, chapter IV, p. 28.

"is in fact the rule to be derived from usages".15 Similar
comments appear in the report of the Special Com
mission which prepared the draft of ULIS. The
Commission held that it was important not to allow
the buyer to remain waiting, while he watched price
fluctuations before making his election known.16

12. Several comments proposed the elimination of
the concept of ipso facto avoidance. One reason was
that the legal tests in the articles providing for ipso
facto avoidance produce considerable uncertainty and,
therefore, a declaration as to avoidance should be
required.l7 It was also observed that the acceptance of
this abstract concept in the form of a general rule
might lead, in many cases, to confusion and vagueness
in the relationships of the parties to a transaction.18
It was noted that while ipso facto avoidance would
seem fair for commodities where the price fluctuated
rapidly, the same might not be true in the case of
industrial products where the price tended to be more
stable,19

13. Several comments suggested that ipso facto
(automatic) avoidance would prejudice the injured
party. It was pointed out that the present text, under
which silence by the injured party entails automatic
avoidance of the contract, may put that party in
such a position that the contract becomes avoided
in spite of his express intention, e.g. if his letter re
quiring specific performance goes astray.20 In connexion
with article 62, providing for ipso facto avoidance
when payment is not made on time, the view was
expressed that such avoidance of the contract may be
inconsistent with the real wishes and specific interests
of the seller.21

14. It was also suggested that whenever the injured
party, whose interests were aggrieved by the other
party's misconduct, did not expressly declare his de
cision to avoid the contract it would be more justifiable
to presume ,the injured party's will to retain the
contract.22 The same idea is reflected in a proposal
suggesting that articles 26, 30 and 62 of ULIS be
amended to provide that in case of a fundamental
breach of contract the injured party has the right to
declare the contractual obligation dissolved; if, how
ever, such a declaration is not made expressly, the

15 Ibid., part two, section I, sub-section 1 C at p. 50. It may
be noted in this connexion that, at variance with this commen
tary, the opinion was also voiced in the literature that ipso
facto avoidance of the contract was a method that seemed to
be diametrically opposed to the tendency evident in the ECE
standard contracts and general terms of delivery. See B.
Godenhielm, Some Views on the System of Remedies in the
Uniform Law on International Sales, Scandinavian Studies in
Law, edited by Folke Schmidt, 1966, vol. 10, p. 27.

16 Report of the Special Commission, op. cit. (see above,
note 10), part one, § 3 I B (I), volume II, p. 34.

17 A/CN.9/35, para. 94, UNCITRAL Yearbook, vol. I:
1968-1970, part three, I, A, 2. See also annex IV (Spain), third
para.

18 Annex VI, third para. (USSR).
19 A/CN.9/31, para. 108, UNCITRAL Yearbook, vol. I:

1968-1970, part three, I, A, 1.
20 Annex I (Hungary), first paragraph.
21 Annex II (Italy), part II, eighth paragraph.
22 Annex VI (USSR), fifth paragraph.
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contractual obligation remains in force. 23 A further
proposal directed to article 26 suggests deletion of the
second sentence of article 26, paragraph 1;24 the
acceptance of this proposal would substantially reduce
the applicability of ipso facto avoidance.

15. Some comments defended ipso facto avoidance
and expressed the view that this kind of avoidance
was, in certain sales, consistent with commercial
praotice. It was held that to require notice in every
case would deprive one party of his rights if he had
not complied with a formality that would be com
pletely unnecessary in certain circumstances. Finally,
the party who had to give notice would be obliged
to retain proof of it; thus relying on a simple clarifica
tion of the situation by telephone would be rrendered
impossible.25

16. The representative of one member of the Com
mission noted in connexion with article 26 that if the
buyer did not exercise his choice to either claim per
formance or declare the contract avoided, it was to
the buyer's advantage to lose the right to claim
performance but not the right to claim damages. He,
therefore, thought that the present solution of ULIS
was satisfactory.26 The representative of another mem
ber of the Commission suggested that if the injured
party did not waive avoidance and did not require
performance or payment of the price. The failure both
to deliver the goods at the date fixed and to pay the
price at the date fixed should entail immediate ipso
facto avoidance of the contract.27

(b) Appropriateness of the term "ipso facto"

17. It has been suggested that the term ipso facto
is abstract and confusing. The difficulty of translating
this expression was also noted.28 Mention was made
of the circumstance that in certain national laws this
expression does not mean avoidance without declara
tion but that avoidance of the contract results from a
declaration rather than court action.29

18. Several proposals were made for the substitu
tion of the term "ipso facto" by a more suitable one.
The use of the follOWing expressions was suggested:
"shall be considered as cancelled,30 "ipso jure avoid-

23 Annex IV (Spain), last paragraph. The Czechoslovak
International Trade Code (Act No. 101 of 4 December 1963),
in section 235, provides for a similar solution. The Code in the
preparation of which due account was taken of the 1956 draft
of the Uniform Law does not use the concept of 'ipso facto
avoidance in any of its provisions although that concept was
already used in the 1956 draft.

24 Annex I (Hungary), third paragraph.
25 A/CN.9j35, para. 96, UNCITRAL Yearbook, vol. I:

1968-1970, part three, I, A, 2.
26 Annex III (Norway), para. 1. It is noted, however, that

Norway has later submitted an amended text of chapter III
of ULIS to the Working Group on the International Sale of
Goods for consideration (A/CN.9/WG.21WP.IO/Add.l, annex
XVIII) in which 'ipso facto avoidance had been removed.

27 Annex V (Tunisia), para. 2.
28 A/CN.9/35, para. 95, UNCITRAL Yearbook, vol. I:

1968-1970, part three, I, A, 2.
29 Annex II (Italy), part I. It is noted in this connexion

that some of the General Conditions prepared under the aus
pices of the Economic Commission of Europe give the same
meaning to the said expression, e.g. General Conditions No. 410
(item 14.2) and No. 420 (item 14.2).

30 A/CN.9/35, para. 95, UNCITRAL Yearbook, vol. I:
1968-1970, part three, I, A, 2.

ance", "automatic cancellation" and "automatic avoid
ance".31

r 1. THE USE OF THE CONCEPT OF "ipso facto AVOID
ANCE" IN NATIONAL LAWS AND IN GENERAL CON
DITIONS RELATING TO INTERNATIONAL TRADE

19. In order to ascertain whether "ipso facto avoid
ance" as used in ULIS is also used in existing laws
and regulations governing the international sale of
goods, this chapter endeavours ,to give a short review
of provisions of (a) national laws and (b) general
conditions relating to contracts of international sale.

(a) The use of the c01U:ept in national laws

20. As we have seen (para. 8), the concept of
"ipso facto avoidance" is used in articles 25 and 61
of ULIS as a remedy which terminates the contract
automatically with immediate effect without regard to
the will of the parties; such approach is not known
in any national law reviewed in the preparation of
this study. The concept of the said term is used in
other articles of ULIS (arts. 26 30 and 62) as a
subsidia;ry remedy to terminate' the contract auto
matically but only when the injured party did not
declare within a certain period that he wanted per
formance of the obligation. Such approach can be
found in several national laws; these national laws,
however, do not apply the concept as widely as does
ULIS.

21. In this comparison of the rules of various
legal systems with the rules of ULIS, it is important
to note that the concept of ipso facto avoidance and
somewhat similar concepts used in various national
legal systems may relate to a number of specific legal
issues. These include the following: (a) whether a
party who is in breach of contract may continue with
the performance of the contract (in other words,
whether the innocent party may refuse to accept-i.e.,
reject-performance tendered by the party in breach);
(b) whether an innocent party has lost the right to
continue with performance of the contraot following
breach by the other party; (c) whether the innocent
party may require performance (i.e., have a legal
remedy for specific performance) from the party in
breach; (d) whether an innocent party who has the
right to refuse to accept performance by a party in
breach make a "declaration" informing the other party
of his action. It will be noted that these specific issues
involve sharply disinct policies and consequences. For
this reason, and because of the varying connotations
under national law of the geneTal legal concepts that
are applicable in this area, it is not always clear whether
these concepts provide answers to all, or only to some,
of the specific issues stated above. However, in spite
of th.e caution that is necessary in comparing the
meaDlng and effect of the varying general rules of
national law with the rules of ULIS the following
examination of national rules may be ~seful.

22. A national law which contains provisions on
automatic avoidance of the contract that are similaT
to those of ULIS is the Swiss Code of Obligations.

31 Op. cit. (see above note 15), vol. 10, p. 27.
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Article 190 of the Code provides that in cases where
the contract relating to commercial matters fixes a
term for delivery and the seller is in default it is pre
sumed that the buyer renounces the goods; if the buyer
requires delivery he has to inform the seller of this
request immediately after the expiry of the term fixed
for delivery. The Italian Civil Code provides in article
1457 that in cases where performance by one of the
parties within the term fixed is to be considered as
essential for the interests of other party, within three
days from the expiry of this term, the latter party has
to give notice to the other informing him that he
requires performance of the obligation; if he does not
do so the contract is considered as avoided. A some
what analogous provision is contained in section 525
of the Japanese Commercial Code providing that in
cases where the object for which the contract was
made cannot be attained unless it is performed at a
fixed time or within a fixed ,period, and one of the
parties allows the time to elapse without performance
on his part, the other party shall be deemed to have
rescinded the contract unless he immediately demands
performance.

23. On the other hand, several national laws do not
recognize automatic termination of the contract even
in cases where the term of delivery is essential, e.g.
in case of a so-called fixed-term contract where the
contract provides express,Jy or impliedly that delivery
has to take place at or before a certain date and not
later. Thus, § 361 of the German Civil Code (BGB)
provides that in case of such a contract "it is to be
assumed, when in doubt, that the other party has the
right to declare the contract avoided ...". The same
remedy is provided for, inter alia, in article 300 of the
Hungarian Civil Code and in sections 235 and 287 of
the Czechoslovak International Trade Code.

24. The British Sale of Goods Act of 1893 and
related laws dis,tinguish between a stipulation in a
contract that is a "condition, the breach of which may
give rise to a right to treat the contract as repudiated"
and a stipulation that is a "warranty, the breach of
which may give rise to a claim for damages but not
a right to reject the goods and treat the contract as
repudiated". Under the Sale of Goods Act and related
laws, when goods are ,tendered or delivered to the
buyer, it seems that the buyer may exercise his right
to Ifefuse the goods only if he informs the seller of his
action.32

25. The laws of another group of countries only
recognize automatic avoidance of the contract if the
parties have agreed to such avoidance in their contract.
Thus, e.g., section 290 of the Czechoslovak international
Trade Code33 stipulates that "if the contract provides
for the extinction of an obligation arising from it, or
for its repudiation by the buyer should the seller fail
to perform his obligation within the time fixed in the
contract, the obligation or the contract shall be ex
tinguished as of the beginning of the seller's delay
unless the buyer notifies the seller immediately after his

32 See sections ll(b), 35 and 36 of the 1893 Sale of Goods
Act and similar provisions in the Indian Sales of Goods Act of
1930; in the Law of Australia (W. F. Clemens-A. Bonnici,
Rogers and Voumard's Mercantile Law in Australia, 1967,
p. 113) and the Ghanaian Sale of Goods Act of 1961.

33 Act No. 101 of 4 December 1963.

delay has begun that he insists upon the performance
of the contract". A similar provision is contained in
article 173 of the Law No.2 of 1961 of Kuwait.

(b) The use of the concept in general conditions of sale

26. To test the conformity of ipso facto avoidance
with commelfcial practice, the present study examines
the use of this concept in general conditions of sale and
standard contract forms. Paragraphs 27 to 29 below,
give a short review of provisions of general conditions
providing for termination of the contract. Paragraph 27
deals with the ECE general conditions and standard
contract forms; paragraphs 28 and 29 examine formula
tions prepared by trade associations and similar organ
izations.

27. The general conditions and contract forms
prepared under the auspices of the Economic Com
mission for Europe provide as follows:
Contract forms for the sale of cereals (Nos. 1-8): if either

party refuses to fulfil his obligations within the time allowed
by the contract, or fails to do so even within two further
days after having received notice from the other party to
fulfil the contract within those additional days, the injured
party has no other remedy but to claim the difference
between the contractual price and the actual price or value
of the goods;

General conditions for timber (Nos. 410 and 420): in case
of delay in delivery the buyer, inter alia, may terminate
the contract "ipso jure"; in these forms, however, the term
"ipso jure" has the meaning as terminating the contract
by giving notice in writing to the seller "indicating the
date when he [the buyer] will consider the contract as
discharged;

General conditions for the supply of plant and machinery
(Nos. 188 and 574): in case of delay in delivery the buyer
may claim reduction of the price and if the goods remain
undelivered even within an extended time-limit, he may
terminate the contract by notice in writing to the seller;

General conditions for durable consumer goods and other
engineering stock articles (No. 730): the buyer has similar
rights as under the general conditions for the supply of
plant and machinery;

General conditions for solid fuels (August 1958): the seller
has the right to rescind the contract if the buyer does not
remove the goods within an additional period agreed upon
by the parties or allowed unilaterally by the seller; a
similar right is granted to the buyer when the seller does
not deliver the goods;

General conditions for citrus fruit (No. 312): the buyer is
empowered to rescind the contract if the seller fails to
deliver the goods within the contractual time-limit, or
within an additional period of time established by the
parties.

28. Of the general conditions of sale and standard
contract forms prepared by trade associations, which
were available to the Secretary-General in the prepara
tion of the present study, only a few could be found
which provided, as a remedy, for some kind of auto
matic te'rmination of the contract. One of these is the
London Jute Association's contract No.3 of 1960 of
the sale of fibres of origin other than Pakistan and
India. This contract form may imply automatic ter
mination of the contract by the stipulation in para
graph 12/B that "in the event of default in shipment
or tender of documents" the seller shal,J pay, inter alia,
a certain amount as liquidated damages. The only other
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forms found which provide for automatic termination
of the contract are the standard contract forms Nos. 2,
3 and 4 of the Cereals Trade Association of the
Hamburg Exchange, These forms stipulate that in case
of delay, if neither of the parties informs the other
of his insistence on specific performance, the obliga
tions of the parties as regards delivery and acceptance
cease to be valid after the expiration of a month
from the last day of the agreed delivery period. (It is
noted, however, that contract forms Nos. 7 and 7/a
of the same association do not contain such provisions.)
It should also be noted that these provisions seem to
assume that performance is never tendered by the party
in breach.

29. Many of the general conditions and standMd
contract forms which are available in the preparation
of this report recognize automatic termination of the
contract, but only in case of force majeure or other
impossibility of performance. In other circumstances,
termination of the contract is always subject to some
kind of declaration or notice to this effect by the
non-defaulting party. Such declaration or notice is
required, inter alia, in the following formulations:
Cattle Food Trade Association, London: contract forms Nos. 1,

4, 6, 8, 9, 10, 15, 19, 22, 100, 101, 102, 103, 104.
The Incorporated Oil Seed Association, London: contract

forms 67A, 71A and 76A (Nigerian goods); 22 and 23
(Manchurian soya beans); 28 and 29 (North American
and Canadian linseed); 50, 65, 67, 68, 69, 70, 71, 73
(specific seeds);

Vereiniging voor den Coprahandel, Amsterdam: contract
form No.1, approved by the Philippine Copra Exporters
Association;

Assoziazione Granaria, Milano: Italian contract for rice and
broken rice No. 15;

Federation Internationale du Commerce des Semences (FIS):
Rules and usages for the international trade in agricultural
seeds of 1968;

Federation of Oils, Seeds and Fats Associations, Ltd., London:
all contract forms;

International Wool Textile Organization: International trade
agreement applicable to contracts in woolen-spun yarns
of 1959; International contract for woolcloth of 1960;

The International Association of Rolling Stock Builders and
the European Builders of Internal Combustion Engine
Locomotives: General conditions for the supply for export
of railway rolling stock and combustion engine locomotives
of 1958.

30. From the above short spot review of national
laws and general conditions it may be concluded that
while some national laws provide for certain aspects
of automatic avoidance of the contract, general con
ditions of sale and standard contract forms which are
used in international trade do not, as a rule, recognize
that kind of termination of the contract. The very
few exceptions which can be found relate to the sale
of certain agricultural goods. It appears, therefore,
that ipso facto avoidance of the contract is an approach
that is inconsistent with the tendency evident not only
in the ECE standard contracts and general terms of
delivery (d. foot-note 15 above) but, with a few
exceptions, also in other general conditions of sale
and standard contracts used in international trade. From
these facts and from the circumstance that all formula
tions examined in the preparation of the present study
werre drawn up by organizations active in the promo
tion and facilitation of international trade, it could

be concluded that, although the concept of ipso facto
avoidance is known in some form by a number of
national laws, this device has not been accepted in
the practice of international trade and, with a few
exceptions, does not correspond to international usages.

IV. ANALYSIS OF THE USE OF THE CONCEPT OF "ipso
facto AVOIDANCE" IN SPECIFIC ARTICLES OF
ULIS

31. It may also be helpful to examine the use of
ipso facto avoidance in specific articles of ULIS to
analyse whether it protects adequately the interests of
both parties in case of breach of the contract. Many
of the objections made in the course of the Com
mission's proceedings stressed that the use of the concept
in ULIS is vague and causes confusion and uncertainty
as to the parties' rights and obligations; consequently,
the following examination will also be concerned with
this aspect of the question.

(a) Article 10 of ULIS: the concept of
fundamental breach

32. As has been noted in paragraph 8 above, except
for cases governed by articles 25 and 61, ipso facto
avoidance is a remedy for "fundamental breach" of
the contract with respect to time and place for delivery
and payment of the price. Such ipso facto avoidance
occurs automatically if the injured party fails to exer
cise his right to choose from the remedies available
to him within a reasonable time or does not inform
the other party of his decision promptly if he is re
quested to do so. In cases where the breach of the
contract is a non-fundamental one, silence of the
parties does not entail avoidance of the contract. The
occurrence of ipso facto avoidance, therefore, depends
on the fact whether the breach of contract in question
is a fundamental or an non-fundamental one. Thus,
automatic avoidance can operate effectively only if
the definition in the Law of the concept of "funda
mental breach" is clear and unambiguous. Without a
clear definition the parties to a contract would not
know what, under the Law, theirr rights and obligations
are. Thus, the injured party could be in doubt as to
whether: (a) he may choose between requiring per
formance or declaring the contract avoided because
the breach of the contract was a fundamental one,
or (b) he does not have such a choice because the
breach of the contract was not a fundamental one
and thus, notwithstanding his preference, the contract
would remain in force. Similarly, if the injured party
does not inform the defaulting party of the remedy
he has chosen, the defaulting party could be in doubt
as to whether (a) the contract has been ipso facto
avoided on the ground that his breach of contract
was a fundamental one or (b) the contract is still in
force and he has to perform it because the breach of
contract was not a fundamental one.

33. The definition of "fundamental breach" appears
in article lOaf ULIS which provides as follows:

"For the purposes of the present Law, a breach
of contract shall be rregarded as fundamental wher
ever the party in breach knew, or ought to have
known, at the time of the conclusion of the contract,
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that a reasonable person in the same situation as
the other party would not have entered into the
contract if he had foreseen the breach and its
effects."

34. This definition gave rise to many objections.
Thus, it was held that the articles left to the subjective
judgement of the parties the determination of whether
a fundamental breach occurred.84 It was also noted
that the acceptance of this abstract concept in the
form of a general rule might lead, in many cases, to
confusion and vagueness rather than to unambiguity in
the relationships of the parties to a transaction.85 The
opinion was also held that the definition contained in
article 10 of the Law was too complex for effective
application.86 Several other comments relating to this
article were against the use in the definition of the
expression "reasonable person" and suggested the dele
tion of this term or the replacement thereof by a less
vague term.87 One representative suggested the substitu
tion of the word "fundamental" by the word "major".'!

35. The above definition contains both subjective
and objective elements: the breach is fundamental if

(a) A reasonable person in the same situation as
the other [injured] party

(b) Would not have entered into the contract if he
had foreseen the breach and its effects, provided that

(c) The foregoing was known or ought to have
been known by the party in breach at the time of the
conclusion of the contract. Let us examine each of
these elements in turn.

36. It will be noted that the definition refers to
the possible reaction of "a reasonable person in the
same situation as the other party", and that the word
"situation" covers both the character of the person
and the factual situation in which he is placed;39 these
elements of the definition seem to be intended to
render the chaucter of the breach more objective.
The injured party is always an existing person who,
therefore, may act in a subjective manner, while a
"reasonable man" is a fictive person who is considered
to act always in a reasonable, Le. in an objective
manner. It must be remembered, however, that when
a breach occurs in the course of a sales transaction the
above test must be applied by the parties to guide their
conduct. A party may be expected to think in a sub
jective manner influenced by his own point of view;
he will not be fully aware of the exact situation of
the other party at the conclusion of the contract. Thus,
it is doubtful whether both parties would come to the
same conclusion as to whether a reasonable person
would have entered into the contract if he had foreseen
the breach and its effects. While the test might help
the judge to reach a fair decision, it hardly seems
sufficiently precise to enable the parties to decide
whether they should (and may) continue with per
formance of the contract.

34 A17618, annex I, para. 83.
35 Annex VI (USSR), third para.
36 A/CN.9/52, para. 87, UNCITRAL Yearbook, vol. II:

1971, part two, I, A, 2.
37 Ibid., paras. 85 and 86; A/CN.9/WG.21WP.6, paras. 65

69.
38 A/CN.9/WG.21WP.6, para. 70.
39 Op. cit. (see above, note 13), p. 26, foot-note 2.

37. As was noted in paragraph 34 above, many
comments suggested that "reasonable person" be re
placed by a more precise term. E~pressions such as
"a merchant engaged in international commerce",
"most persons engaged in international trade", etc.
were suggested.40 In response, it was noted that the
Uniform Law does not apply only to transactions
concluded by merchants or by persons engaged in
international trade. It would seem therefore that unless
the scope of the law is restricted to commercial transac
tions, the present expression "a reasonable person in
the same situation as the other party", is more appro
priate than those suggested for its replacement.

38. The third and last criterion contained in the
present definition of fundamental breach is that "the
party in breach knew or ought to have known at the
time of the conclusion of the contract" that a reason
able ,person in the same situation as the other party
would not have concluded the contract. With respect
to this criterion Tunc notes in his commentary41 that
there are cases where because of the nature of the
goods or because of other circumstances, the seller
should know that punctual delivery is essential for the
buyer; reference was made to a restaurateur who orders
turkeys to be delivered on the morning of 24 December.
In other situations, says the commentary, the seller
may be entitled to think that the date provided in
the contract has no fundamental importance for the
buyer; consequently, if a buyer, for exceptional reasons,
wishes to insist on observance of the precise date he
should make this known to the seller at the time of
the conclusion of the contract.

39. Under ULIS, delay in delivery is not the only
kind of breach of contract that may amount to a
fundamental breach of contract. Under the Law, breach
of the contract may amount to a fundamental breach in
anyone, inter alia, of the following cases: (a) if
delivery is to be effected by handing over the goods
to a carrier and the goods had been handed over at a
place other than that fixed (art. 32); (b) if the seller
fails to effect delivery completely and in confirmity
with the contract (art. 45, para. 2); (c) if the seller
fails to hand over documents at the time and place
fixed or if he hands over documents which are not in
conformity with those which he was bound to hand
over (art. 51); (d) if the seller fails on request, within
a reasonable time, to free the goods from all rights
and claims of third persons (art. 52, para. 3); and
(e) if the buyer fails to pay the price at the date
fixed (art. 62). While in some of these cases the party
in breach could be expected to know at the conclusion
of the contract what the Teaction of a reasonable person
would be if he had foreseen the breach of its effects,
in other cases (e.g. where the buyer pays the price
with some delay) it might prove difficult to know
exactly what that reaction would be and, consequently,
whether the breach of contract is to be considered
as "fundamental".

40. Several comments of Governments (para. 32
above) came to the conclusion that the definition of
fundamental breach in article 62 of ULIS is not suf-

40 For these and other proposals see A/CN.9/52, para. 86,
UNCITRAL Yearbook, vol. II: part two, I, A, 2.

41 Op. cit. (see above, note 13), p. 26.
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fidently exact. It was noted that under ULIS the
failure to pay the price at the date fixed was not a
fundamental breach in all cases. Therefore, the judge
must decide whether, in vmious factual situations,
a fundamental breach had taken place. This, it was
concluded, would inevitably lead to differences in inter
pretation as to what constituted a fundamental breach
so that a fact constituting fundamental breach in one
country (with a possible consequence of an ipso facto
avoidance of the contract) in another country would
have the opposite result.42 To avoid this uncertainty, it
was suggested that the Law should provide that (unless
the contract stipulates otherwise) non~ayment would
always constitute a fundamental breach.43 Others sug
gested that this approach was too harsh; reference was
made to the BCE general conditions under which non
payment on the due date was not considered to be a
fundamental breach since an extension of one month
was always granted.44

41. From the considerations in paragraphs 33-39
above it may be concluded that because of the vague
ness of the tests in the definition of the concept of
fundamental breach as contained in article 10 of ULIS
the definition as a whole lacks the precision necessary
to. enable. one p~rty to know whether the other party
wIll contmue WIth performance. Of course, this dif
ficulty would not cause doubt on ipso facto avoidance
if the definition of "fundamental breach" can be clar
ified so that the parties can know when such breach
occurs. However, a wide variety of proposals submitted
to improve the present definition have been found by
ot~er members of the Commission to be inadequate.
It IS doubtful that the definition can be rendered suffi
ciently clear so that a party will know whether the
other party will refuse to perform the contract in the
absence of a declaration to that effect. '

(b) Limitation on remedy of specific performance:
article 25 of the Uniform Law

42. Article 25 of ULIS reads as follows:
"The buyer shall not be entitled to require per

formance of the contract by the seller, if it is in
conformity with usage and reasonably possible for
the buyer to purchase goods to replace those to
which the contract relates. In this case the contract
shall be ipso facto avoided as from the time when
such purchase should be effected".
43. The Special Commission that prepared the

draft submitted at The Hague made the following
comment: 45

"The draft at once rejects the ipso facto avoid
ance which allows the seller to recover his freedom
automatically, perhaps contrary to the intent of the
innocent buyer, subject to paying damages-and
judicial avoidance which is in conformity with the
traditions of certain countries but is contrary to
business practice; ... so the draft has adopted as
the general rule avoidance by simple declaration on

42 A17618, Annex J, paras. 63 and 64, UNCITRAL Year-
book, vol. J: 1968-1970, part two, II, A.

43 A/CN.9/C.lISR.7, p. 70.
44 Ibid., p. 71.
450p. cit. (see above, note 10), vol. II, chapter J B, § 3,

pp.34-35.

the part of the buyer, but it allows avoidance ipso
facto in certain exceptional cases where it cannot be
prejudicial to him."
44. Article 25 applies wherever "it is in conformity

with usage and reasonably possible for the buyer to
purchase goods to which the contract relates." Under
modem commercial practice such transactions are
scarcely "exceptional cases"; ipso facto avoidance thus
may have a much wider scope than was intended.

45. It is important to bear in mind that two differ
ent questions are at stake: (1) May the buyer force the
seller to deliver goods which the buyer can readily
acquire on the market? (2) If the buyer remains silent
until the seller tenders the goods, may the buyer
rightfully refuse to accept? Article 25 seems to have
been designed to deal with the first of these questions,
and answers it in the negative. When this result, as in
article 25, also leads to ipso facto avoidance, a positive
answer, perhaps inadvertently, is also given to the sec
ond question. As a consequence, a buyer need not
inform the seller when he refuses to accept the goods.
Without this information the seller may not receive
important information concerning the need to re
despatch or resell goods which the buyer has refused
to accept.
. 46. In analysing the rules of ULIS providing for
lp~o facto avoidance, it is also important to bear in
mmd that most contracts of international sale require
the carriage of goods from the seller to the buyer.
Often the goods must be transported for a substantial
distance and the carriage will involve substantial time
and expense. If the goods are shipped to the buyer
when the parties have differing, but undeclared, views
as to whether the contract has been avoided, unneces
sary transportation costs may result; in some situations
there may be misunderstanding as to whether the
goods are accepted, with resulting deterioration of the
goods and needless wharfage, demurrage or storage
expenses.46 These problems become acute when avoid
ance may occur ipso facto-i.e., without a declaration
giving the other party this important information.

(c) Breach as to date and place for delivery:
articles 26 and 30 of ULlS

47. Article 26, paragraphs 1 and 2, of ULIS~7

reads as follows:
"1. Where the failure to deliver the goods at the

date fixed amounts to a fundamental breach of the
contract, the buyer may either require performance
by the seller or declare the contract avoided. He

46 Article 92 (2) in some circumstances requires the buyer
to take possession [of the goodsl on behalf of the seller.
But this requirement is applicable only where this may be done
"without payment of the price". And, even where article 92 (2)
is applicable, there is no requirement that the buyer notify the
seller.

The notice requirements of article 39 of ULIS are inapplica
ble for two reasons: (1) These requirements are confined to
seller's breach with respect to "conformity of the goods";
(2) Notice of lack of conformity does not necessarily provide
information concerning the action that will be taken as a result
of the breach (Le., a claim for damages versus refusal to
accept).

47 Article 26 of 'ULIS consists of four paragraphs. Para
graphs 3 and 4 are not reproduced here because their provisions
do not affect directly the concept of ipso facto avoidance.
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shall inform the seller of his decision within a rea
sonable time; otherwise the contract shall be ipso
facto avoided.

"2. If the seller requests the buyer to make
known his decision under paragraph 1 of this arti
cle and the buyer does not comply promptly, the
contract shall be ipso facto avoided."
48. Article 30, paragraphs 1 and 2, of ULIS48 reads

as follows:
"1. Where failure to deliver the goods at the

place fixed amounts to a fundamental breach of the
contract, and failure to deliver the goods at the date
fixed would also amount to a fundamental breach,
the buyer may either require performance of the
contract by the seller or declare the contract avoided.
The buyer shall inform the seller of his decision
within a reasonable time; otherwise the contract
shall be ipso facto avoided."

"2. If the seller requests the buyer to make
known his decision under paragraph 1 of this article
and the buyer does not comply promptly, the con
tract shall be ipso facto avoided."

Article 26 provides for remedies as regards the date
of delivery, while article 30 provides for remedies as
regards the place of delivery. Paragraphs 1 and 2 of
these two articles are parallel provisions. Under
both articles the buyer has the right either to require
performance by the seller or to declar~ the contract
avoided; if he does not inform the seHer of his decision
within a reasonable time, the contract shall be ipso
facto avoided. In respect of these articles, the Special
Commission noted that it was important "not to allow
the buyer to remain waiting, whilst he watches price
fluctuations before making his election known".49

49. One of the notes from Governments submitted
on this topic50 pointed out that the remedial system laid
down in the Law confused two issues: (1) the right to
require performance of the contract and (2) funda
mental breach of contract. It was observed that the
right to require performance derived from the contract.
This note recommended that ULIS be amended so that
in case of a fundamental breach the contractual obliga
tion should remain in force unless the injured party
declares the contract avoided. This recommendation,
in effect, would remove ipso facto avoidance from the
Law.

50. It may be advisable to consider whether ac
ceptance of this recommendation would make it pos
sible for the buyer to delay a decision while he
"watches price f1uctuations"-the reason given by the
Special Commission (para. 47, above), for ipso facto
avoidance.

5!. In this connexion it should be noted that under
ULIS, as it now stands, the seHer can prevent the
buyer from waiting by requesting him, under arti
cles 26(2) or 30(2) to make known his decision
promptly. If this remedy for delay in reaching a deci
sion were deemed insufficient, a more direct approach
to the problem could be found through a provision

48 Article 30 of DLIS consists of three paragraphs. Para
graph 3 is not reproduced here because its provisions do not
affect directly the concept of ipso facto avoidance.

490p. cit. (see above, note 10), vol. II, p. 34.
50 Annex IV (Spain).

addressed specifically to this problem. Such a provi
sion could (1) deny buyer the remedy of specific per
formance if the buyer invokes this remedy following a
delay during a period of fluctuating prices51 and (2) if
damages are eventually requested, denying the benefit
of added damages resulting from a change in the price
while the buyer delayed his decision.52 Such a direct
approach to the problem (if a problem exists) seems
clearer and less likely to produce unintended con
sequences than the use of the doctrine of ipso facto
avoidance.

52. Under articles 26 and 30 ipso facto avoidance
occurs if: (a) the breach of contract was "funda
mental" and (b) the buyer failed within "a reasonable
time" to inform the seller of his decision regarding the
remedy he had chosen. Both these conditions are sub
jective ones. As has been noted, one of the basic
problems with respect to "ipso facto" avoidance is
whether each party to the sales transaction is given
sufficient guidance (in the absence of a declaration)
as to the performance he may expect from the other
party. The doubts that may arise in the application of
the concept of "fundamental breach" in article 10 of
ULIS have already been discussed (paras. 32 to 41,
above). A further dimension of this problem arises
from the fact that the operation of ipso facto avoidance
also depends on whether a "reasonable time" has
elapsed.

53. The Law does not define the expression "rea
sonable time" after the lapse of which the contract
becomes ipso facto avoided, and indeed this concept
may not be susceptible of precise definition. As a con
sequence, one of the parties may hold that the reason
able time within which the buyer was expected to
make known his decision has already elapsed and thus
the contract is to be considered as ipso facto avoided
while the other party may be of an opposite opinion:
The various possibilities that may arise are outlined
in the following paragraph.

54. Several possibilities may arise in the following
common situation: The seller has delayed delivery of
the goods for three weeks later than the date envisaged
in the contract. (To simplify the analysis, it is assumed
that the breach of the contract amounts to a "funda
mental breach".) On these facts,53 the following situa
tions may arise:

( 1) The seller may consider the contract ipso facto
avoided because he did not get any request from the
buyer to perform the contract and, in his opinion, three
weeks are more than a "reasonable time" within which
a request for performance should have been made.
These possibilities arise:

(a) The buyer may be of the same opinion as
the seller. On this set of facts there is no misunder
standing as to whether performance will occur.

51 There is danger for abuse only when there has been a
substantial rise in price during a delay by the buyer prior to
invoking the remedy of specific performance.

52 Delay by the buyer postponing the date as of which dam
ages are measured prejudices the other party if the price has
fallen during that period.

53 Similar problems may arise in cases where the seller de
livers (or despatches) the goods at another place than that
fixed in the contract.
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(b) However, the buyer may think that under
the circumstances a "reasonable time" would be
more than three weeks: let us assume that after four
weeks the buyer requests the seller to perform the
contract. On receiving this request the seller (i) may
comply with the request; or (li) may find it incon
venient or impractical to comply with the request
because of redisposition of the goods on the basis
of his assumption that the contract was ipso facto
avoided.54

(2) The seller may consider that the contract is still
in force since he has received no complaint from the
buyer concerning the delay nor a declaration of avoid
ance. If he is aware of the Law's rules on ipso facto
avoidance (a knowledge that may not always be as
sumed in connexion with the day-to-day conduct of
business transactions) he may believe that a "reason
able time" for the buyer's declaration has not expired.
In such a case, the seller may "deliver" the goods: in
the usual international transaction this would be accom
plished by despatching the goods to the buyer by
carrier. In such a case:

(a) If the buyer wishes to have the goods or if (on
the basis of an analysis of the Law's rules on ipso facto
avoidance) he concludes that under the rules of the
Law he cannot declare the contract avoided because
a "reasonable time" has not expired, he will accept
the goods;

(b) If the buyer does not wish to accept the goods
(a view that may be influenced by a drop in price
during the initial three weeks or during the period
required for shipment) or if he believes that a "rea
sonable time" has expired, he may refuse to accept
the goods, even at the point of receipt after an extended
international shipment. Under such circumstances sub
stantial time may expire (and attendant expense and
waste accrue) before the seller learns that the goods
have not been accepted at the point of destination.55

55. From the above analysis it can be concluded
that because of the vagueness of the expression "rea
sonable time" used in articles 26 and 30 of the Law,
the parties in common commercial situations cannot be
sure of their rights and obligations under these articles.
It will be recalled that, in the above situation, doubt
is enhanced by the possibility of differing interpretations
concerning whether a breach is "fundamental". It
seems unlikely that drafting changes in the definitions
of "reasonable time" and "fundamental breach" can
render these terms sufficiently precise for each party
to be able to assess his legal rights in the setting of
ipso facto avoidance.

56. The structure of the remedial provisions of
ULIS is such that similar provisions reappear in various

54 This alternative will seldom arise since businessmen will
normally communicate with each other concerning steps in per
formance and difficulties that arise. However, ipso facto avoid
ance under ULIS assumes that such communication may not
occur; hence this alternative is listed as a theoretical, if not
probable, outcome.

55 The circumstances in which a declaration may be dis
pensed with after shipment are not free of doubt in view of
complications concerning (a) the relationship between arti
cles 25 and 26 (3), and (b) the rules on whether "delivery"
may occur when the shipment of the goods does not comply
with the contract.

parts of the structure. Consequently, provisions similar
to those already discussed reappear in articles 61 and
62, which provide for ipso facto avoidance, under some
circumstances, when the buyer delays making a pay
ment of the price. The analysis presented with respect
to articles 25 and 26 is applicable to the parallel provi
sions in articles 61 56 and 62, and need not be repeated
here.

57. These articles do present one special problem
that has not yet been discussed. Under these articles
remarkable (and probably unintended) consequences
occur since, under a literal reading of these articles,
avoidance can occur ipso facto (without the choice or
any declaration by the seller) even after goods have
been delivered to the buyer. This result may be il
lustrated in the setting of article 62, which provides:

"1. Where the failure to pay the price at the date
fixed amounts to a fundamental breach of the con
tract, the seller may either require the buyer to pay
the price or declare the contract avoided. He shall
inform the buyer of his decision within a reasonable
time; otherwise the contract shall be ipso facto
avoided.

"2. Where the failure to pay the price at the date
fixed does not amount to a fundamental breach of
the contract. the seller may grant to the buyer an
additional period of time of reasonable length. If the
buyer has not paid the price at the expiration of the
additional period, the seller may either require the
payment of the price by the buyer or, provided that
he does so promptly, declare the contract avoided."

58. It will be observed that, under article 62, the
failure of the buyer to pay the price may lead to
ipso facto avoidance of the contract even when the
seller does not choose this remedy by a declaration.
Comments and replies have called attention to possible
surprising consequences of such ipso facto avoidance,
with respect to delivered goods, which may redound to
the benefit of the party in breach (the buyer) and to
the detriment of the innocent party (the seller). Thus,
it has been suggested that the buyer, because of his own
breach, would destroy the seller's right to recover the
price and would gain the right to return the goods to
the seller,57 and possibly to recover from the seller any
payments the buyer has made.58 Although these results
are consistent with a literal reading of UUS, it is
difficult to suppose that they were deliberately chosen
by the draftsmen; it is more likely that the above
difficulties provide further examples of the hazards
inherent in drafting a law in terms as general and
abstract as "ipso facto avoidance".

56 Article 61 of the Law reads as follows:
"1. If the buyer fails to pay the price in accordance with

the contract and with the present Law, the seller may re
quire the buyer to perform his obligation.

"2. The seller shall not be entitled to require payment of
the price by the buyer if it is in conformity with usage and
reasonably possible for the seller to resell the goods. In that
case the contract shall be ipso facto avoided as from the
time when such resale should be effected."
57 Annex II (Italy), p. 5. Similarly Sweden, A/CN.9/11/

Add.5, p. 4 and A/CN.9/31, pp. 44-45.
58 A17618, annex I, p. 82, UNCITRAL Yearbook, vol. I:

1968-1970, part two, II, A.
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CONCLUSION

59. The one basic question that calls for a decision
by the Working Group is whether avoidance of the
contract should occur ipso facto, i.e., in the absence
of a declaration by the injured party. Such a decision
would then provide a basis for the review and revi
sion of the various articles of ULIS that employ this
approach. It is believed that a decision to delete ipso
facto avoidance from the Law can be effectively im
plemented, but presenting a proposed redraft on this
basis seems premature until the Working Group has
(a) taken a decision on the desirability of retaining ipso
facto avoidance and (b) acted on pending proposals
for the consolidation and rationalization of the remedial
structure of ULIS.

ANNEX I

Comments by Hungary

In our opinion the present regulation of ipso facto avoid
ance as provided for in article 26 of the ULIS may put even
the buyer abiding by the contract in such a position that the
contract becomes avoided in spite of his intention (e.g., his
letter goes astray).

In order to avoid or reduce this risk, we suggest to modify
the first sentence of paragraph 1 of article 26 of the ULIS to
read as follows:

"1. Where the failure to deliver the goods at the date
fixed amounts to a fundamental breach of the contract, the
buyer may, within a reasonable time, either require per
formance by the seller or declare the contract avoided."

Furthermore we suggest to delete the second sentence of
paragraph 1 of article 26 of the ULIS. Under such a regula
tion, according to the first sentence of paragraph 1 of arti
cle 26 of ULIS, the buyer has the right to choose between
requiring the performance of the contract or declaring it
avoided. Should the buyer not exercise his right within a
reasonable time, or his letter is not received by the seller, then
the seller shall act in accordance with paragraph 2 of
article 26 of the Uniform Law.

ANNEX II

Comments by Italy

I

The ipso facto avoidance referred to in various articles of
ULIS (for example, articles 25, 26, 30, 61 and 62) is con
trasted with avoidance declared by one of the parties. In other
words, the Uniform Law, setting aside recourse to judicial
avoidance as a penalty for non-performance, makes provision
for two forms of extra-judicial avoidance: one which requires
the intervention of the interested party, who must inform the
other party of his decision to avoid the contract, and the
other which operates automatically when a determined factual
situation provided for in the law comes to pass.

The question asked by the United Nations Commission on
International Trade Law concerns precisely the concept of
"ipso facto avoidance" in the context of the Uniform Law.
In particular, the Commission wishes to know whether it
would be appropriate to amend the English text by replacing
the term "ipso facto avoidance" by the term "automatic can
cellation" or "automatic avoidance".

In Italian law the term risoluzione di diritto (there is no
such expression as risoluzione di pieno diritto) has a much

broader meaning than the equivalent term in the Uniform
Law. It is used to describe the avoidance which operates
without the need for judicial intervention, in cases where
avoidance occurs automatically (for example, fundamental
breach of one of the terms of the contract; article 1457
of the Civil Code) or in cases where intervention by the
interested party is necessary (for example, when there is an
express avoidance clause and the interested party declares
that he wishes to make use of it; art. 1456, 2nd para. Civil
Code).

In other words, while in Italian law the term risoluzione di
diritto means extra-judicial avoidance, in the Uniform Law
the term is used to define a subdivision of this concept,
namely, avoidance which operates automatically, without the
need for a communication from the interested party to the
other party.

Hence the use of the term resolution de plein droit presents
no difficulty of interpretation for the Italian legislator. On the
one hand, we are in fact dealing with a risoluzione di diritto
according to our own terminology; on the other hand, the
narrower interpretation given to that term in the Uniform Law
is quite clear from the distinction drawn between the declara
tion of the avoidance and the ipso facto avoidance. Con
sequently, there seems to be no need to change the wording,
at least from the standpoint of the application of this pro
vision to works of Italian jurists.

Of course, this does not exclude the possibility of using
other terminology in amendments made necessary by the
adoption of different wording in the English text. In my
opinion, that should not change the meaning of the provisions
quoted from the Uniform Law, where the term "ipso facto
avoidance" is replaced by "automatic avoidance" or by any
other phrase which makes it clear that such avoidance
operates without the need for intervention by the interested
party.

However, in the French text the word "resolution" should
be maintained in any case because of its specific meaning in
the Italian translation.

The foregoing concerns of course only the problem of the
meaning of the term "resolution de plein droit", clarification
of which was sought by the Commission; it does not deal
with the subsequent problems of considering whether and
within what limits it may be desirable to provide for automatic
avoidance in the international sale of goods.

II

Article 62 of the Uniform Law on the International Sale
of Goods annexed to The Hague Convention of 1964 states:

"Where the failure to pay the price at the date fixed
amounts to a fundamental breach of the contract, the
seller may either require the buyer to pay the price or
declare the contract avoided. He shall inform the buyer of
his decision within a reasonable time; otherwise the con
tract shall be ipso facto avoided."
Here, we must stress that the first part of the above

provision appears to be substantially in line with the prin
ciples of the Italian Civil Code on the avoidance of the
contract through non-performance according to which (article
1453) the other party "has the option of requiring per
formance or avoiding the contract".

In fact, while the Italian Civil Code states that the avoid
ance follows the warning to perform the contract (art. 1454),
the ULIS provision gives the seller the power to declare
sic et simpliciter the contract avoided; however, a similar
mechanism is also used in our law when there is an express
avoidance clause (art. 1456 of the Civil Code) and hence its
application should not cause any special difficulties in our
system.

Similarly, it seems unnecessary to share the perplexity over
the excessive generality of the concept of "fundamental breach
of the contract". Indeed, no less general is the complementary
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concept of "non-performance"-of minor importance consider
ing the interests of the other party--adopted in article 1455
of the Italian Civil Code. Furthermore, scholars are becoming
increasingly convinced that in the preparation of international
conventions we must make greater use of elastic clauses, likely
to be accepted by a greater number of countries because they
can more easily be adapted to the normative and conceptual
categories which exist already in individual legal systems.

The second part of this provision causes greater perplexity,
not so much because of the vagueness of the term "reasonable
time"-here we can use the same arguments as those applied
to the use of the words "fundamental breach"-as because
of the unfair situation to which the term might give rise in
practice.

Supposing, for example, that the seller, having delivered the
goods to the buyer and not having been paid within the
period stipulated in the contract, allows a subsequent period
of time to elapse out of sheer tolerance; in this case, the
application of the principle of "ipso facto avoidance" would
mean that the seller cannot require the buyer to perform the
obligation of paying the price but only to hand back the
goods (apart from the payment of damages which, under
article 84 of the Convention, are limited to "the difference
between the price fixed by the contract and the current price
on the date on which the contract is avoided" and hence may
amount to nothing).

We must also point out that "ipso facto avoidance" does
not always have the natural sequel of allowing the seller to
take back the goods. Often in international transactions raw
materials are sold for subsequent processing and transforma
tion. The seller can no longer re-possess them when they
have already been used by the buyer in the production cycle.
This case is covered in article 1519 of the Italian Civil Code
which stipulates that "the seller, upon failure to pay, may
repossess the goods sold so long as they are still held by the
buyer and provided they are in the state in which they were
at the time of delivery".

To sum up, therefore, the second part of the first paragraph
of article 62, establishing "ipso facto avoidance" of the
contract whenever the seller does not inform the buyer within
a reasonable time of his choice between performance and
avoidance, involves a "value judgement" of the omissive
behaviour of the seller himself; but such a value judgement
(or absolute legal presumption) which should be based on
correspondence with id quod plerumque accidit would actually
seem too rigid because in some cases it may prove to be
against the real wishes and specific interests of the seller.

In the light of the foregoing, we would draw attention to
the undesirable consequences to which the present formulation
of that part of article 62 dealing with "ipso facto avoidance"
might give rise and we suggest as a useful alternative the
solution of this problem which may be found in article 1519
of the Italian Civil Code.

ANNEX III

Comments by Norway

In the opmlOn of the Norwegian Government the matter
is one which cannot be discussed thoroughly without going
deeply into the law of sales. However, the following sug
gestions are made:

1. According to article 26 of the ULIS, a number of
remedies are available to the buyer when the seller does not
deliver in time. Since it is desirable that the buyer exercises
a choice between his remedies as soon as possible, particularly
with regard to unaccepted goods, he is required to do so-even
if not specially requested by the seller (as stated in para. 2)
within "a reasonable time", as stated in paragraph 1. The
notification must come from the buyer, who is the aggrieved
party, as the choice between remedies cannot well be left
to the seller, who is the defaulting party.

If the buyer does not exercise his choice within a reasonable
time, the legislator must do it for him, as one should not
leave the seller in the awkward position of not knowing
whether he should deliver or not. Otherwise the seller would
have the risk, if he delivers, of being met with "avoidance"
by the buyer, and, if he does not deliver, of encountering a
claim for delivery long after the original time for delivery.
It is generally to the advantage of the buyer that if he does
not exercise his choice, he loses, not the right to claim
damages, but the right to claim performance. This is the solu
tion which is expressed in article 26 (1).

Although details can of course be discussed, the present
solution seems satisfactory in the main. It should be stressed
that the remedy "ipso facto avoidance" does not mean that
the "contract is killed", since the buyer retains his right to
claim damages (cf. art. 78, para. 1).

2. The same considerations apply largely to article 62
which concerns the position when the seller is the aggrieved
party. However, the rules should not be exactly parallel to
those in article 26, since there is a considerable practical
difference between delivery of goods and payment of money.
Movement of goods is expensive and often takes a long time,
payment of money involves small costs and can be done
quickly. These differences are not observed in the present
text of article 62. It is therefore desirable to exclude the
application of article 62 (1) ("ipso facto avoidance") when
the goods have been delivered to the buyer. There are also
further changes which are desirable, but which cannot be
discussed without a thorough analysis of the whole section.
However, in the opinion of the Norwegian Government, the
proposals made at the first session of the Working Group on
the International Sale of Goods and which are reproduced
in paragraphs 98 to 101 of the report of the Working Group,
could very well serve as a basis for further discussions on
the subject.

3. The terminological question of substituting some other
expression for "ipso facto avoidance" should be considered by
those who are experts on English legal style.

ANNEX IV

Comments by Spain

In general, it can be said that the basic system laid down
in the text of the Uniform Law to cover cases involving a
fundamental breach of the contract by one of the parties in
carrying out his obligation is that the other party may choose
between requiring performance of the contract and declaring
the contract avoided. However, if he does not inform the first
party of his decision within a reasonable time, the contract
is ipso facto avoided. This follows from articles 26, 30 and 62.

This system was the subject of some criticism in the Working
Group on the International Sale of Goods. Some representa
tives stated, for instance, that the notion of "ipso facto avoid
ance" left considerable uncertainties, was abstract, confusing
and difficult to translate into other languages. Other repre
sentatives, however, defended the retention of "ipso facto
avoidance" in the text of the Law (A/CN.9/35, paras. 92-96).

When the question is seen in this light, two fundamental
comments may be made on the aspeot of the Uniform Law
to which we have referred. First, the system laid down is
confused, and second, it gives rise to uncertainty between
the parties.

The system is confused for various reasons:
( I) The consequences of the fundamental breach appear

to depend upon the declaration of the other contracting party
requiring either performance or avoidance of the contract.
But in reality, the basic principle is that the fundamental
breach leads to ipso facto avoidance unless within a reasonable
time the other contracting party states that he requires per
formance of the contract. This follows from the text of
articles 26(1), 30(1) and 62(1). That being so, it would
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have been simpler to state as a general principle that the
contract is automatically avoided if the other party does
not duly declare that he requires performance.

(2) In fact, the system laid down confuses the real con
sequences of the fundamental breach. Such a breach gives the
injured party a new right, namely the right to avoid the
contract. But it does not give rise to the right to require
performance, because such a right may be exercised by both
parties from the time the contract is concluded and as long
as it is not avoided.

That being so, the Uniform Law creates confusion by
placing on the same footing, as rights deriving from the
fundamental breach, the right to require performance and
the right to avoid the contract, because the fundamental breach
gives rise only to the latter, since the right to require per
formance already exists. The logical system would therefore
be that unless the injured party exercised the right to avoid
the contract, which is the right created by the fundamental
breach, the contractual obligation would remain in force,
without the need for any declaration, and that consequently
performance by the parties would be exigible.

But the Law lays down without justification a contradictory
system. If the injured party wishes to keep the contractual
obligation in force and to require performance of the contract,
he must make an express declaration to that effect, since if he
does not do so, the contract is automatically avoided. In other
words, the right ,to require performance of the contract is
presented as a right that may be exercised as a consequence
of the fundamental breach, even though it arises not from
the breach but from the conclusion of the contract. The right
that is really linked to the fundamental breach is the right
to avoid the contract.

(3) The system is complicated even further by the hypo
theses that it may not be possible to require performance of
the contract (article 25) or that there may be a reduction in
the time allowed to make the declaration requiring per
formance (articles 26(2) and 30(2».

Furthermore, the system causes uncertainty between the
contracting parties. In fact, if the contract can be avoided
without the need for a declaration, it is perfectly possible
for it to be avoided as a result of facts of which neither party
is aware. It should be remembered that the declaration of
avoidance of the contract not only contains a declaration of
intent, but also serves to place on record the facts that
provide the basis for that declaration.

In view of the foregoing, it would seem advisable to amend
the system laid down in articles 26, 30 and 62 of the Uniform
Law.

The amendments should be based on the following concepts:
I. The contract is binding on the parties until it is avoided.

II. The failure of one contracting party to fulfil any of his
obligations, if it constitutes a fundamental breach of the
contract, gives ,the other party the right to declare the
contractual obligation dissolved. If such a declaration is
not made expressly, the contractual obligation remains
in force.

ANNEX V

Comments by Tunisia

Articles 26 and 62 of the Convention relating to a Uniform
Law on the International Sale of Goods, which deal especially
with this notion of "ipso facto avoidance", provide as follows:

1. Where the failure to deliver the goods at the date fixed
amounts to a fundamental breach of the contract, the buyer
may either require performance by the seller or declare the
contract avoided.' The buyer must inform the seller of his
decision within a reasonable time; it is in the event of his
remaining silent that the contract is ipso facto avoided.

2. Where the failure to pay the price at the date fixed
amounts to a fundamental breach of the contract, the seller

may either require the buyer to pay the price or declare the
contract avoided. The seller must inform the buyer of his
decision also within a reasonable time; otherwise the contract is
ipso facto avoided.

These provisions call for the following comments:
(1) There are two procedures whereby the contract may

be avoided. The first requires an express declaration by one
of the parties (the buyer in article 26, the seller in article 62).
The second requires that one of the parties should remain
silent for more than "a reasonable time". This duality of
procedure is unfortunate. It could give rise to many disputes,
owing to the fact that there is a certain period during which
the fate of the contract remains uncertain. This period coincides
with what is called in the Convention the "reasonable time".
If the seller does not deliver the goods at the date agreed
upon in the contract, and if the buyer remains silent, the
seller will find himself in an awkward situation, since the
contract remains in force but might be avoided at any time
by the buyer. It is true that the seller can request the buyer
to make known his decision promptly; he can also deliver the
goods before the buyer has stated his intentions (in which case
the contract cannot be avoided), but this will not solve every
problem, since it will still have to be determined what is
meant by a "reasonable time", by "promptly", and so forth.

It would therefore seem more efficient to do away with this
duality of procedure. The contract would be ipso facto avoided
if, at the date fixed, the seller has not delivered the goods
or the buyer has not paid the price. However, the buyer
(article 26) or the seller (article 62) could waive ipso facto
avoidance and grant an additional period of time for delivery
of the goods or payment of the price.

This procedure is more advantageous:
(a) Firstly, because the fate of the contract is known as

soon as the time allowed for delivery of the goods or payment
of the price has ex.pired. There will no longer be this period
of uncertainty called a "reasonable time";

(b) Secondly, because "ipso facto avoidance" could be
waived only through an express declaration by one of the
parties. Under the existing text, it is the silence of one of
the parties that may affect the fate of the contract; yet it is
obviously conducive to greater security for parties to contracts
that the fate of the agreements which bind them should be
established as speedily as possible and in express form;

(c) Thirdly, it would be better that ipso facto avoidance
should be the rule whenever one of the parties does not
perform his obligation or is late in performing them.

(2) A particularly notable feature of articles 26 and 62
is their vagueness. Apart from the terms "a reasonable time"
and "promptly" referred to above, which may give rise to
contention, note should also be taken of another equaIly
vague expression, namely, "a fundamental breach of the
contract". Failure to deliver the goods and failure to pay the
price can result in avoidance only where they amount to
"a fundamental breach of the contract". Since the principal
obligation of a seller is to deliver the goods within a fixed
time and the principal obligation of the buyer is to pay the
price at the agreed date, it is hardly conceivable that a
party can fail to perform his obligations, or not perform
them properly, without thereby rendering himself liable for
a "fundamental breach of the contract". The use of this ex
pression therefore seems pointless. In addition, it will give
rise to many disputes.

To conclude, it is felt that the articles in question should
be worded as follows:

"Article 26: Failure to deliver the goods at the date
fixed entails ipso facto avoidance of the contract. The buyer
may, however, waive avoidance and require performance
by the seIler.

"Article 62: Failure to pay the price at the date fixed
entails ipso facto avoidance of the contract. The seIler may,
however, waive avoidance and require the buyer to pay
the price."
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ANNEX VI

Comments by the Union of Soviet Socialist Repnblics

We share the doubts already expressed by a number of
other representatives regarding the wide use of the above
concept that follows from the present wording of ULIS,
particularly in articles 26(1), 30(1) and 62(1).

Perhaps, from the academic point of view the idea of
treating the contract as avoided whenever one of the parties
commits a certain "fundamental" breach and the other does
not require performance "within a reasonable time", might
seem to have the effect of ensuring a desired certainty of
the mutual rights and obligations of the parties. Although it
is evident that even in such a case situations are plausible
which find no solution in ULIS or, anyway, give a rise to
great complications, as was specifically illustrated by an exam
ple where the buyer following the delivery of the goods does
not pay the price (see A/CN.9/35, annex II, para. 71).

However, apart from that or another specific shortcoming,
it is thought that in practice the acceptance of this abstract
concept in the form of a general rule might lead, in many
cases, to confusion and vagueness rather than to unambiguity
in the relationships of the parties to a transaction. Under the
present text of ULIS "ipsa facto avoidance" is provided to
operate not upon the occurrence of certain factual circum
stances (failure to delivery or pay at the date fixed, etc.), but
is made dependent whether or not the respective breach is
"fundamental", which would not be always easy for the parties
to determine in a specific situation.

In addition, the rules of the above articles of ULIS, bound
to ensure both the protection of the lawful interests of the
unfaulty creditor and the certainty of the legal situation
resulting from a breach by the debtor of his obligations, give
preference in final analysis to the second task, or end; which
solution, however, in the present context, objectively tends
to operate to· a considocable degree in the interests of a faulty
debtor.

Eventually, a more effective solution of the problem, taking
the balanced cognizance of both tasks, i.e. protection of the
creditor's rights, on one side, and certainty in the relationships
of the parties, on the other side, could be arrived at when
proceeding from the basic prerequisite of stability of con·
tractual relationships. Avoidance of the contract constitutes
an act involving consequences too serious to have it inferred
from the fact of the creditor's "silence", i.e. failure to make

a declaration, on his own initiative, of his intention to keep
the contract alive. It is thought more justifiable to presume the
creditor's will to retain the contract, whenever the creditor,
whose intocests are aggrieved by the debtor's misconduct, does
not expressly declare his decision to avoid the contract. It
would not be out of place to note that in a number of other
articles ULIS proceeds from this very principle of the stability
of the contractual obligations.

It goes without saying that certain provisions should be
drafted to eliminate eventual abuses by the creditor of his
right to avoid the contract, particularly with regard to the
choice of the time for avoidance. Such a problem, however,
could be solved in a satisfactory manner if the debtor who,
following his fundamental breach of the contract, has not
been notified by the creditor of the avoidance, is accorded
the right to ask the creditor whether the latter still requires
performance: in this case failure to answer within a reasonable
time seems to justify treating the contract as avoided. The said
right, of which the realization depends on the debtor himself
and does not require much time under existing means of
communication, would enable the debtor, at any moment
as he thinks necessary, to ascertain the situation with respect
to the fate of the contract and his contractual obligations.
Besides, the burden of taking measures to ensure such clarity,
would be put quite logically on the party in breach.

In addition, it could ,be stipulated that the debtor is not
entitled to perform without asking first for the creditor's
approval. Should the debtor effect performance without such
an approval, the creditor is entitled to avoidance of the contract,
provided that he declares promptly for it. Otherwise, as
stipulated in paragraph 3 of article 26 and paragraph 3 of
article 30 and as suggested rather than stipulated in article 62
of ULIS (para. 98 in A/CN.9/35), the creditor would lose
the right to avoid the contract.

In the course of the previous discussions, some representa
tives who supported the concept of "ipsa facto avoidance"
referred to the fact that in "some sales" the concept would
correspond to commercial practice (see, for example, A/CN.9/
35, para. 96). However, it would hardly be appropriate there
under to formulate this concept in ULIS in the form of a
general rule, covering all sales contracts regulated by the
Uniform Law. As to the "some sales" referred to above, it
would be enough, in our opinion, to stipulate in articles 26( 1),
30(1) and 62(1) of ULIS the right of the parties to specify
in their transactions those breaches where the contract could
be considered avoided ipso facto.

3. Analysis of comments and proposals relating to articles 18-55 of the Uniform Law on the Inter
national Sale of Goods (ULlS): note by the Secretary-General (A/CN.9/WG.2/WP.I0) *
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"The reports on the results of the examination
should be submitted to the Secretariat by 15 July
1971.

"4. The Secretariat is requested to circulate the
above reports to the representatives of the members
of the Working Group for comments, by 15 August
1971.

"5. Representatives of the members of the Work
ing Group who wish to comment on any of the
reports are requested to submit their comments to
the Secretariat by 30 September 1971.

"6. The Secretariat is requested

"(a) Delivery (arts.
18 and 19)

India, in co-operation
with Iran and
France

Austria, in co-
operation with
United States and
Kenya

Hungary, inco-opera
tion with United
Kingdom and Mex
ico

United Kingdom, in
co-operation with
USSR and Mexico

India, in co-operation
with Iran and
France

France, in co-opera
tion with Austria
and Hungary

USSR, in co-operation
with United King
dom and Tunisia

Japan, in co-operation
with India and
Brazil

United States, in co
operation with
France and Ghana

Date of delivery }
(arts. 20-22)

Place of delivery
(art. 23) .

Remedies for
the seller's fail
ure to perform
his obligations
as regards the
date and place
of delivery (arts.
24 and 25)

Remedies as re
gards the date
of delivery (arts.
26-29) and rem
edies as regards
the place of de
livery (arts. 30
32)

Lack of con-}
formity (arts.
33-37)

Ascertainment }
and notification
of lack of con
formity (arts.
38-40)

Remedies fOr}
lack of con-
formity (arts.
41-49)

Handing over of }
documents
(arts. 50 and
51)

Transfer of }
property (arts.
52 and 53)

Other obliga-}
tions of the sel-
ler (arts. 54 and
55)

" (i)

"(j)

"(e)

"(f)

"(k)

"(g)

"(h)

"(c)

"(d)

"(b)

" 31 0fficial Records of the General Assembly, Twenty
fourth Session, Supplement No. 18 (AI7618), para. 38.
Yearbook of the United Nations Commission on Interna
tional Trade Law, vol. 1:1968-1970, part two, II, A."

2. Pursuant to the above decision, the Working
Group on the International Sale of Goods met during
the fourth session of the Commission and decided,
inter alia, as follows:

"2. At its third session, the Working Group will
consider the following articles of ULIS:

"(a) Articles 18-55, on the basis of the reports
to be submitted by representatives of mem
bers of the Commission on these articles;

"(b) Articles 1-17, in the light of the com
ments and suggestions of members of the
Commission made at the fourth session of
the Commission.

"3. The Working Group entrusts the representa
tives of its members set out below with the examina
tion of the following chapters (subchapters) of
ULIS:

1 A/CN.9/52.

I. INTRODUCTION

1. The United Nations Commission on Interna
tional Trade Law at its fourth session, after considera
tion of the report of the Working Group on the
International Sale of Goods on the work of its second
session, l decided as follows:

"1. Decides that:
"(a) The Working Group on the International

Sale of Goods should continue its work under the
terms of reference set forth in paragraph 3 (a) of
the resolution adopted by the Commission at its
second session;31

"(b) The Working Group should determine and
improve where necessary its own working methods
and programme of work;

" (c ) Until the new text of a uniform law or the
revised text of ULIS has been completed, the Work
ing Group should submit a progress report on its
work to each session of the Commission, and any
comments or recommendations which representa
tives may make at the sessions on issues set out in
the progress reports shall be considered by the Work
ing Group in the preparation of the final draft; the
Commission will take its decisions on the substan
tive issues which may arise in connexion with provi
sions of a new uniform law or the revised text of
ULIS when it has before it, for approval, the final
text and accompanying commentary prepared by the
Working Group;

(d) In accordance with paragraph (c) above, the
Working Group, when preparing its final draft,
should take into consideration the comments and
opinions voiced by representatives in connexion with
the items considered at the fourth session of the
Commission.

"2. Authorizes the Working Group to request the
Secretary-General to prepare studies and other docu
ments which are necessary for the continuation of
its work."
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"
"(b) to prepare an analysis of the reports and

the comments referred to in paragraphs 3
and 5 above, and submit it to the third ses
sion of the Working Group."

3. The following reports and comments relating to
articles 18 to 55 have been submitted to the Secretary
General:

On articles 18 and 19
1. Comments and proposals of the representative of Hun

gary (annex I)
2. Comments and proposals of the representative of the

United Kingdom (annex II)

On articles 20 to 23
3. Comments and proposals of the representative of the

United States (annex III)

On articles 24 to 32
4. Comments and proposals of the representative of Japan

(annex IV)

On articles 33 to 37
5. Comments and proposals of the representative of the

USSR (annex V)
6. Comments and proposals of the representative of the

United Kingdom (annex VI)

On articles 38 to 40
7. Comments and proposals of the representative of Aus

tria (annex VII)
8. Comments of the representative of the United States

on the proposals of the representative of Austria
(annex VIII)

9. Response by the representative of Austria to the com
ments of the representative of the United States
(annex IX)

10. Comments and proposals of the representative of Kenya
(annex X)

On articles 41 to 49
11. Comments and proposals of the representative of

France (annex XI)

On articles 50 and 51
12. Comments and proposals of the representative of India

(annex XII)

On articles 52 and 53
13. Comments and proposals of the representative of the

United Kingdom (annex XIII)
14. Comments and proposals of the representative of

Mexico (annex XIV)
15. Comments and proposals of the representative of the

USSR (annex XV)

On articles 54 and 55
16. Comments and proposals of the representative of India

(annex XVI)

Comprehensive study of articles 18-49, 65 and 97
17. Comments and proposals of the representative of

Mexico (annex XVII)

Comprehensive study of articles 18-55 and introductory note
18. Amendments proposed by Norway for the revision of

ULIS chapter III: obligations of the seller (annex
XVlll)

4. The proposals and comments made in the above
reports that deal with a single issue or article are con
sidered together in this analysis. This report also in
cludes comments on articles 18 to 55 that appear in
previous documents of the Commission. The text of the
proposals and comments (annexes I-XVIII) appears in
document A/CN.9/WG.2/WP.10/Add. I.

General comment

5. The representative of Austria expressed the view
that the use in the text of UUS of the word "promptly"
results in a certain degree of inflexibility while the
expression "reasonable time" causes ambiguity. It was
suggested that this problem affects a large number of
the articles of UUS, and that the Working Group
therefore should deal with this issue before taking up
chapter III and the following chapters.2

II. ANALYSIS OF THE COMMENTS AND PROPOSALS

A. Article 18

6. Article 18 of UUS reads:
"The seller shall effect delivery of the goods, hand

over any documents relating thereto and transfer the
property in the goods, as required by the contract
and the present Law."
7. This article states the principal obligations of

the seller.3 The representative of the United Kingdom
expressed agreement with this provision but noted that
the provision was not sufficiently comprehensive be
cause it did not take account of the obligations of the
seller provided for in articles 54 (carriage and insur
ance of the goods) and 91 (preservation of the
goods) .4 The representative of Norway suggested some
drafting changes in the text of the article. He further
suggested that the requirement that the goods shall be
in conformity with the contract which is now contained
in article 19, paragraph 1, as an element of the con
cept of delivery, should be expressed in article 18 as
a separate obligation of the seller. (; The text proposed
by the Norwegian representative is as follows:

"The seller shall effect delivery of the goods in
conformity with the contract, hand over any docu
ments relating to the goods and transfer the property
thereto, as prescribed by reference to trade terms or
by other clauses of the contract or, in the absence
of such provisions, by usage and the present Law."6
8. Some comments relating to the concept of de-

livery in article 19 of the Law may also bear on arti
cle 18. These comments are set out in paragraphs 10
14 below.

B. Article 19

9. Article 19 of UUS reads:
"1. Delivery consists in the handing over of

goods which conform with the contract.

2 Annex IX, para. 3.
3 Commentary by Mr. Andre Tunc, p. 44.
4 Annex II, p. 1.
(; Annex XVIII, introductory note, para. 2.
II Ibid., text of art. 18.
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"2. Where the contract of sale involves carriage

of the goods and no other place for delivery has been
agreed upon, delivery shall be effected by handing
over the goods to the carrier for transmission to
the buyer.

"3. Where the goods handed over to the carrier
are not clearly appropriated to performance of the
contract by being marked with an address or by
some other means, the seller shall, in addition to
handing over the goods, send to the buyer notice of
the consignment and, if necessary, some document
specifying the goods."

(a) Comments on paragraph 1

to. The representative of the United Kingdom
noted that in several articles of ULIS (e.g. in arti
cles 65 and 75) the word "delivery" is used in a
different concept than that defined in article 19. He
considered that the definition in article 19 was really
a definition of "making delivery" as contrasted with
the definition of "taking delivery" in article 65.7

11. The question was raised whether "delivery"
was a unilateral or a bilateral obligation. According to
the opinion previously expressed by the representative
of Spain, delivery "presupposes a bilateral act which
consists of the seller's supplying the goods and the
buyer's accepting them". Therefore, according to t~at

opinion, delivery could not be regarded as an exclus~ve

obligation of the seller.8 The representative of MeXICO
expressed the view that the provisions of ULIS failed
to answer the above question by separating the obliga
tion of the seller to effect delivery from the obligation
of the buyer to take delivery.9 On the other hand, the
representative of Hungary considered that it was clear
from the Law that delivery was meant to be a unilateral
act of the seller.10

12. The representative of Mexico expressed the
view that there was a need for a definition in the Law
of the notion "delivery". He suggested that the present
definition in article 19, paragraph 1, be replaced by a
definition providing that delivery is effected when the
buyer has the "juridical possibility to dispose of the
goodS."ll On the basis of this consideration he sug
gested the following text:

"The delivery consists in placing the goods at the
disposal of the buyer in the terms of the contract."12

7 Annex II, comments on art. 19.
8A/CN.9/11/Add.I, p. 29, see also A/CN.9/3I, para. 99.
9 Annex XVII, para. 1.
10 Annex I, introductory para. (a).
11 Annex XVII, para. 4.
12 Ibid., para. 6. It is noted in this connexion that the

concept of the representative of Mexico that delivery. s~o.uld
be considered as effected when the buyer has the Jundical
possibility to dispose of the goods was the underlying concept
of the definition of "delivery" in the 1939 draft of the Law.
This concept was expressed by Professor Ernst Rabel .as
follows: "Considering the many ... types of commercIal
sales the draft must define delivery in an abstract formula as
the ~ct by which the seller accomplishes all the acts (or the
last of the acts) that he is required to do in order that the
goods should come into the hands of the buyer or some
person on his behalf." (UNIDROIT: Unification of Law,
1949, p. 63.) The same concept was reflected in art. 19,
para. 1, of the 1939 draft adopted at the XIIth Session of the
Council of UNIDROIT which reads as follows:

13. The above proposal was supported by the
representatives of Hungary13 and the United King
dom.14 In the same document the representative of the
United Kingdom also suggested that all definitions relat
ing to "delivery" be included in the "opening general
chapter of the Law".

14. In contrast with the above view of Mexico,
Hungary and the United Kingdom (para. 12 above),
the representative of Norway suggested that the defini
tion of "delivery" should retain the expression "hand
ing over" and proposed that article 19, paragraph 1,
read as follows:

"Delivery of the goods is effected by [consists in]
the handing over of goods to the buyer or a person
acting on his behalf."15

15. Several comments were made as regards the
provision in article 19, paragraph 1, that "d~livery"
did not occur unless the goods conformed WIth the
contract. In the view of the representative of the United
States this limitation conflicted with articles 41 to 49.16
The representative of the United Kingdom held that
this provision might cause anomalies---e.g. the goods
would not be considered as "delivered" where they do
not conform to the contract but the buyer decides to
keep them and to reduce the price in accordance with
article 41, para. 1(c), of the Law, or where under
article 39 of the Law the buyer loses the right to
rely upon the lack of conformity. The representati.ve
of the United Kingdom suggested that non-conformIty
should not be dealt with in terms of non-delivery,17
Similar suggestions were made by the representatives of
Hungary18 and Norway who proposed that the pres
entation of the provisions on the seller's obligations
should be based on the distinction between the seller's
obligations as regards the handing over of the goods
and the seller's obligations to deliver goods which
conform with the contract,19

"Delivery is accomplished when the seller has done all
the acts which he is bound to do in order that the goods be
consigned to the buyer or a person authorized to receive
them on hi~ behalf. What acts are necessary for this purpose,
depends on the nature of the contract."

Again the same concept was voiced at. the 1951 Hague Di
plomatic Conference. The Conference mformed UNIDROIT
of its opinion that it was advisable to examine the content. of
the obligation of the seller to deliver and of the suggestion
made by some delegates in respect .of th~s q!1estion ac~ordin.g
to which "the seller would fulfil hIS obligatIOn to deliver. If
he has accomplished every act incumbent on him in order that
the goods may be handed over to the buyer." (Final Act of
the Conference. UNIDROIT, Unification of Law, vol. III
(1954), pp. 285, 287.)

13 Annex I, text on art. 19.
14 Annex II, comments on art. 19, para. 2.
15 Annex XVIII, text of art. 19, para. 1.
16 Annex III, in section entitled "Suggestions for considera

tion by the Working Group".
17 Annex II, comments on art. 19, paras. 6-7. It is noted

that the Tunc commentary (p. 46) expresses the following
view on this question: "... it may be difficult to know ... if
the delivery was of goods conforming to the contract. But
these are simple questions of fact which could not be avoided
in any other system, and which could in another system be
enmeshed in difficult questions of law".

18 Annex I, para. 1(b).
19 Annex XVIII, introductory note, para. 2.
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(b) Comments on paragraphs 2 and 3

16. The representative of the United Kingdom ex
pressed the view that the opening words in para
graph 2 "where the contract of sale involves carriage
of the goods" were not sufficiently precise because in
practice delivery took place also in case of "ex works"
contract, under which the seller was to hand over the
goods to the carrier (who was to take them on behalf
of the buyer), while under the above provision such
handing over would not be considered as delivery since
the contract did not involve carriage of the goods.20
On the other hand, the representative of Norway re
tained paragraphs 2 and 3 of the Law, without change,
in his revised text of article 19.21

17. The representatives of Hungary and Mexico
suggested that paragraphs 2 and 3 of article 19 should
be brought into line with the wording of paragraph 1
suggested in paragraph 4 above. The representative of
Hungary suggested that the words "handing over" and
"handed over" in paragraphs 2 and 3 be replaced by
"placing at the disposal" and "placed at the disposal".
The representative of Mexico followed this suggestion
in respect of only paragraph 2; in respect of para
graph 3 he proposed that the above words should be
replaced by the word "delivery". In addition to these
changes, the representative of Hungary suggested that
it should be stated in paragraph 2 that placing the
goods at the disposal of the "first carrier or forward
ing agent" should effect delivery. After the changes
proposed by the representatives of Hungary and
Mexico, respectively, alticle 19 would read as follows:

"2. Where the contract involves carriage of the
goods and no other place of delivery has been agreed
upon, delivery shall be effected by placing the goods
at the disposal [Hungary: of the first carrier or
forwarding agent] [Mexico: of the carrier] for
transmission to the buyer.

"3. Where the goods [Hungary: placed at the
disposal of the carrier or forwarding agent]
[Mexico: delivered at the carrier] are not clearly
appropriated to performance of the contract by being
marked with an address or by some other means,
the seller shall in addition to [Hungary: placing the
goods at the disposal of the carier or forwarding
agent] [Mexico: delivering the goods] send to the
buyer notice of the consignment and, if necessary,
some document specifying the goods."22
18. The representative of the United Kingdom ex

pressed the view that at the present stage the Working
Group should only take a provisional decision as to the
revision of the definition of "delivery" and should re
examine the definition in the context of subsequent
articles of the Law.23

C. Articles 20 to 23
19. Articles 20 to 23 of ULIS read:

"Article 20
"Where the parties have agreed upon a date for

delivery or where such date is fixed by usage, the

20 Annex II, comments on art. 19, paras. 8-9.
21 Annex XVIII, text of art. 19.
22 Hungary: annex I; Mexico: annex XVII, paras. 9 and 10.
23 Annex II, last para.

seller shall, without the need for any other formality,
be bound to deliver the goods at that date, provided
that the date thus fixed is determined or determin
able by the calendar or is fixed in relation to a
definite event, the date of which can be ascertained
by the parties.

"Article 21

"Where by agreement of the parties or by usage
delivery shall be effected within a certain period
(such as a particular month or season), the seller
may fix the precise date of delivery, unless the cir
cumstances indicate that the fixing of the date was
reserved to the buyer.

"Article 22

"Where the date of delivery has not been deter
mined in accordance with the provisions of arti
cles 20 or 21, the seller shall be bound to deliver
the goods within a reasonable time after the conclu
sion of the contract, regard being had to the nature
of the goods and to the circumstances.

"Articlt! 23
"1. Where the contract of sale does not involve

carriage of the goods, the seller shall deliver the goods
at the place where he carried on business at the time
of the conclusion of the contract, or, in the absence
of a place of business, at his habitual residence.

"2. If the sale relates to specific goods and the
parties knew that the goods were at a certain place
at the time of the conclusion of the contract, the
seller shall deliver the goods at that place. The same
rule shall apply if the goods sold are unascertained
goods to be taken from a specified stock or if they
are to be manufactured or produced at a place
known to the parties at the time of the conclusion
of the contract."
20. The representative of the United States recalled

the comments made at The Hague Conference in 1964
that these articles included "unnecessary detail" and
they "could usefully be consolidated and simplified",
and suggested the consolidation of articles 20, 21
and 22 into one article. He suggested further that in
articles 20 to 32 instead of "delivery" the words
"handing over" should be used and that article 19(2)
and (3) "which do not deal with the definition of
deUvrance but with the handing over of the goods
should go in article 23". The report of the representa
tive of the United States noted that the representative
of France dissented from this proposa1.24

21. The text suggested by the representative of the
United States reads as follows:

"Article 20 [including 21 and 22]

"The seller shall* hand the goods over, without
any formality:

"(a) if a date is fixed or determinable by agree
ment or usage, on that date; or

"* The words 'be bound to' are omitted in conformity with
article 23 (l ) ."

24 Annex III, in section entitled "Suggestions for considera
tion by the Working Group".
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"(b) if a period (such as a stated month or

season) is fixed or determinable by agree
ment or usage, within that period on a date
chosen by the seller unless the circum
stances indicate that the buyer is to choose
the date; or

"(c) in any other case, within a reasonable
time* after the conclusion of the contract.

"Article 23

"1. Where the contract of sale involves the car
riage of goods and no other place has been agreed
upon, the seller shall hand the goods over to the
carrier for transmission to the buyer and shall, where
they are not clearly marked with an address or
otherwise appropriated to the contract, send the
buyer notice of the consignment and, if necessary,
some document specifying the goods. [Taken from
present art. 19(2), (3).]

"2. Where the sale relates to specific goods and
the parties knew that the goods were at a particular
place at the time of the conclusion of the contract,
the seller shall hand over the goods at that place.
The same rule shall apply to unascertained goods to
be taken from a specified stock or to be manufac
tured or produced at a place known to thtl parties at
that time.

"3. In all other cases, the seller shall hand over
the goods at the appropriate** place where he
carried on business at the time of the conclusion of
the contract, or, in the absence of a place of busi
ness, at his habitual residence. "25

"* The words 'regard being had to the nature of the goods
and to the circumstances' have been omitted in conformity
with, e.g., articles 26(1) and 30(1).

"** Inserted to take care of the place where the seIler has
several places of business."
22. It will be noted that the above draft states that

the seller's obligation is to "hand over the goods". In
connexion with articles 18 and 19, above, suggestions
were made for alternative wording to express the
seller's obligation; the Working Group may wish to
bear in mind any decision it has taken on this point
in considering the above draft.

23. The representative of Norway suggested the
reorganization of articles 20 to 23 and some minor
drafting changes in article 23. Under his proposal
the Law would deal first with the place of delivery and
with the date of delivery. Accordingly, article 23 of
the present Law should precede articles 20 to 22.26

D. Articles 24 to 32

24. Articles 24 to 32 of ULIS read:

"Article 24

"1. Where the seller fails to perform his obliga
tions as regards the date or the place of delivery, the
buyer may, as provided in articles 25 to 32:

"(a) require performance of the contract by the
seller;

25 Ibid.
26 Annex XVIII, articles 20 to 23.

"(b) declare the contract avoided.
"2. The buyer may also claim damages as pro

vided in article 82 or in articles 84 to 87.
"3. In no case shall the seller be entitled to

apply to a court or arbitral tribunal to grant him a
period of grace.

"Article 25

"The buyer shall not be entitled to require per
formance of the contract by the seller, if it is in
conformity with usage and reasonably possible for
the buyer to purchase goods to replace those to
which the contract relates. In this case the contract
shall be ipso facto avoided as from the time when
such purchase should be effected.

"(a) REMEDIES AS REGARDS THE DATE OF DELIVERY

"Article 26

"1. Where the failure to deliver the goods at
the date fixed amounts to a fundamental breach of
the contract, the buyer may either require per
formance by the seller or declare the contract
avoided. He shall inform the seller of his decision
within a reasonable time; otherwise the contract
shall be ipso facto avoided.

"2. If the seller requests the buyer to make
known his decision under paragraph 1 of this arti
cle and the buyer does not comply promptly, the
contract shall be ipso facto avoided.

"3. If the seller has effected delivery before the
buyer has made known his decision under para
graph 1 of this article and the buyer does not exer
cise promptly his right to declare the contract
avoided, the contract cannot be avoided.

"4. Where the buyer has chosen performance of
the contract and does not obtain it within a reason
able time, he may declare the contract avoided.

"Article 27

"1. Where failure to deliver the goods at the date
fixed does not amount to a fundamental breach of
the contract, the seller shall retain the right to effect
delivery and the buyer shall retain the right to
require performance of the contract by the seller.

"2. The buyer may however grant the seller an
additional period of time of reasonable length. Fail
ure to deliver within this period shall amount to a
fundamental breach of the contract.

"Article 28

"Failure to deliver the goods at the date fixed
shall amount to a fundamental breach of the con
tract whenever a price for such goods is quoted
on a market where the buyer can obtain them.

"Article 29

"Where the seller tenders delivery of the goods
before the date fixed, the buyer may accept or reject
delivery; if he accepts, he may reserve the right to
claim damages in accordance with article 82.
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"(b) REMEDIES AS REGARDS THE PLACE OF DELIVERY

"Article 30

"1. Where failure to deliver the goods at the
place fixed amounts to a fundamental breach of the
contract, and failure to deliver the goods at the
date fixed would also amount to a fundamental
breach, the buyer may either require performance of
the contract by the seller or declare the contract
avoided. The buyer shall inform the seller of his de
cision within a reasonable time; otherwise the con
tract shall be ipso facto avoided.

"2. If the seller requests the buyer to make
known his decision under paragraph 1 of this arti
cle and the buyer does not comply promptly, the
contract shall be ip.so facto avoided.

"3. If the seller has transported the goods to the
place fixed before the buyer has made known his
decision under paragraph 1 of this article and the
buyer does not exercise promptly his right to declare
the contract avoided, the contract cannot be avoided.

"Article 31

"1. In cases not provided for in article 30, the
seller shall retain the right to effect delivery at the
place fixed and the buyer shall retain the right to
require performance of the contract by the seller.

"2. The buyer may however grant the seller an
additional period of time of reasonable length. Fail
ure to deliver within this period at the place fixed
shall amount to a fundamental breach of the con-

. tract.

"Article 32
"1. If delivery is to be effected by handing over

the goods to a carrier and the goods have been
handed over at a place other than that fixed, the
buyer may declare the contract avoided, whenever
the failure to deliver the goods at the place fixed
amounts to a fundamental breach of the contract.
He shall lose this right if he has not promptly de
clared the contract avoided.

"2. The buyer shall have the same right, in the
circumstances and on the conditions provided in
paragraph 1 of this article, if the goods have been
despatched to some place other than that fixed.

"3. If despatch from a place or to a place other
than that fixed does not amount to a fundamental
breach of the contract, the buyer may only claim
damages in accordance with article 82."
25. The representative of the United States noted

that all reports submitted by members of the Working
Group were concerned with specific articles or ques
tions; consequently, none of these reports touched upon
more general questions as to the remedial system of
the Law.27

26. In this connexion, the Working Group may
wish to examine article VII of the Convention and
article 16 of the Uniform Law providing that a court
shall not be bound to enter or enforce a judgement
providing for specific performance except in cases in

27 Annex III, in section entitled "Scope and related ques
tions".

which it would do so under its law in respect of similar
contracts of sale not governed by the Uniform Law. In
chapter III, ULIS provides for specific performance
in a number of articles (e.g. art. 24, para. 1 (a), art. 26,
paras. 1 and 4, art. 27, art. 30, para. 1, art. 31, etc.).
However, as a result of article VII of the Conven
tion and article 16 of ULIS, the specific provisions of
ULIS are not applicable in cases where in respect of
similar contracts the lex fori does not provide for
specific performance. The Working Group may wish
to consider whether this situation would cause un
certainty as to the enforceability of the buyer's request
for performance.

27. The representatives of Japan and of Norway
suggested that it was unnecessary to make any distinc
tion between the failure to deliver the goods at the date
fixed and the failure to deliver the goods at the place
fix~d.28 To remove this distinction they suggested that
articles 30 to 32 dealing with remedies as regards the
place of delivery should be deleted and that articles 24
to 29 should be amended as set out in paragraphs 29
and 31 below.

28. These representatives suggested further that
substantive changes be made in the remedial system
of the Law. Both representatives proposed that "ipso
facto avoidance" should be deleted.29 The representa
tive of Japan noted that this concept might cause
disagreements and disputes between the parties due to
the uncertainty under the present language of the Law
as to the exact time when such avoidance occurred.30

This representative expressed the opinion that it was
basically the buyer's right to cancel the contract if the
seller committed a breach but suggested that in case
where the buyer requires performance without indicat
ing the date within which such performance has to
take place, he should be required to warn the seller
of his intention to cancel the contract if the seller does
not perform the contract within a reasonable time.31

29. The text of articles 24 to 29 as suggested by
the representative of Japan reads:

"Article 24

"1. Where the seller fails to perform his obliga
tions as regards the date or place of delivery, the
buyer may, as provided in articles 25-[28]:

" (a) require performance of the contract by the
seller;

"(b) declare the contract avoided;
"(c) purchase the goods, after the declaration of

avoidance of the contract, to replace those
to which the contract relates.

"2. [No change,]
"3. [No change.]

"Article 25

"The buyer shall not be entitled to require per
formance of the contract by the seller, if it is in

28 Japan: annex IV, para. 11.6; Norway: annex XVIII,
introductory note, para. 3.

29 Japan: ibid., para. II.1; Norway: ibid., para. 5(e).
30 Ibid.
31 Ibid., para. 4.
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conformity with usage and reasonably possible for
the buyer to purchase goods to replace those to
which the contract relates.

"Article 26

"1. Where the failure to deliver the goods at the
date or place agreed amounts to a fundamental
breach of the contract, the buyer may either require
performance by the seller or declare the contract
avoided. He may grant the seller an additional
period of time. If the seller fails to deliver within
this period, the buyer may declare the contract
avoided or require performance.

"2. Where the buyer requires performance with
out specifying length of time, the seller may effect
delivery within a reasonable time. To avoid the con
tract, the buyer shall give a warning to the avoid
ance of contract. If the seller still fails to deliver, the
buyer may declare the contract avoided.

"3. If the buyer does not inform the seller of
his decision in the case of paragraph 1 of this article
and the seller requests the buyer to make known his
decision, the seller may effect delivery unless the
buyer does not reply promptly from the moment
when the request has arrived and the contract cannot
be avoided.

"4. Where the buyer. does not specify the period
of time for performance under paragraph 2 of this
article and the seller requests the buyer to make
known his date, the seller shall be entitled to effect
delivery unless the buyer does not reply promptly
from the moment when the request has arrived and
the contract cannot be avoided.

"Article 27

"1. Where failure to deliver the goods at the
date or place agreed does not amount to a funda
mental breach of the contract, the seller shall retain
the right to effect delivery and the buyer shall retain
the right to require performance of the contract by
the seller.

"2. The buyer may grant the seller additional
period of time. If the seller fails to deliver within this
period, the buyer may declare the contract avoided.

"3. Where the buyer does not specify the period
of time for performance under paragraph 2 of this
article, the delivery and the avoidance of contract
shall be governed by the provisions of paragraphs 2
and 3 of article 26.

"Article 28

" [Deleted]

"Article 29
"[No change] "32

30. The representative of Norway pointed out that
the rules on remedies were not presented in a system
atic manner; rules relating to the same remedy were
contained in different articles. He, therefore, suggested
that each of the various remedies should be dealt with
in a separate article. The representative of Norway
also noted that the parallel remedial provisions in

32 Ibid., suggested text.

article 24 et seq. and in article 41 et seq. needed to be
harmonized both as regards form and substance.3s For
similar reasons, the representative of the United States
suggested the exploration of the question whether it
was desirable to maintain the sharp distinction between
the remedies as to (a ) date and place, and (b) con
formity of the goods.34

31. The text of articles 24 to 29 as proposed by
the representative of Norway reads:

"Article 24 [d. ULIS art. 24 and art. 26, para. (3)]

"1. Where the seller fails to perform his obliga
tions as regards delivery, the buyer may, as provided
in articles 25 to 28:

"(a) require performance of the contract by the
seller;

"(b) declare the contract avoided.
"2. The buyer may also claim damages as pro

vided in article 82 or in articles 84-87, [No change.]
"3. If the seller has effected delivery of the goods,

the buyer shall lose his rights to remedies [as regards
delivery] if he has not given the seller notice thereof
promptly after he has received the goods. The buyer
shall lose his right to declare the contract avoided,
if he does not exercise it promptly after he has re
ceived the goods.

"4. In no case shall the seller be entitled to
apply to a court or arbitral tribunal to grant him
a period of grace. [No change.]

"Delete subtitle (a)

"Article 25 (performance of the contract)
[d. ULIS arts 25, 26, 27]

"1. The buyer may require performance of the
contract by the seller, except in cases where:

"(a) the seller is in no position to perform the
contract; or

"(b) it is in conformity with usage and reason
ably possible for the buyer to purchase
goods to replace those to which the contract
relates.

"2. If the buyer requires the seller to perform
the contract, he may grant the seller an additional
period of time of reasonable length for such per
formance.

"3. The buyer shall lose his right to require per
formance of the contract if he does not exercise it
within a reasonable time after the expiry of the time
for delivery.

"4. Subject to the provisions of articles 26
and 27 the seller shall retain, after the date fixed for
the delivery of the goods, the right to effect delivery.

"Article 26 [d. ULIS art. 26, paras. 1 and 2]
"1. If the buyer does not obtain performance of

the contract in accordance with the provisions of
article 25, he may insist on his right to performance
or declare the contract avoided in accordance with
the provisions of article 27.

33 Annex XVIII, introductory note, para. 4.
34 Annex III, in section entitled "Scope and related ques

tions".
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"2. If the seller requests the buyer to make
known whether he requires performance or will de
clare the contract avoided, and the buyer does not
make known his decision promptly, the contract
shall be considered to be avoided.

"Article 27 (avoidance of the contract)
[ULIS arts. 26, 27, 28]

"1. Where the seller's failure to perform his
obligations as regards delivery amounts to a fun
damental breach of the contract, the buyer may de
clare the contract avoided.

"2. The buyer may also declare the contract
avoided on account of failure to deliver the goods
at the date fixed whenever a price for such goods
is quoted on a market where the buyer can obtain
them.

"3. Where, in accordance with article 25, the
buyer has required the seller to effect performance,
the buyer may [alwaysJ declare the contract avoided
after the expiry of the additional period of time
fixed by the buyer or, failing this, of a reasonable
time after he has made such request. Notwithstand
ing, the provisions of paragraphs 1 and 2 of this
article, the buyer is not entitled to declare the con
tract avoided until after such period has expired.

"Article 28 [as ULIS art. 29J

"Where the seller tenders delivery of the goods
before the date fixed, the buyer may accept or reject
delivery; if he accepts, he may reserve the right to
claim damages in accordance with article 82." [No
changeJ

E. Articles 33 to 37

32. Article 33 of ULIS reads:
"1. The seller shall not have fulfilled his obliga

tion to deliver the goods where he has handed over:
"(a) part only of the goods sold or a larger or

a smaller quantity of the goods than he
contracted to sell;

"(b) goods which are not those to which the con
tract relates or goods of a different kind;

"(c) goods which lack the qualities of a sample
or model which the seller has handed over
or sent to the buyer, unless the seller has
submitted it without any express or implied
undertaking that the goods would conform
therewith;

"(d) goods which do not possess the qualities
necessary for their ordinary or commercial
use;

" (e) goods which do not possess the qualities for
some particular purpose expressly or im
pliedly contemplated by the contract;

"(f) in general, goods which do not possess the
qualities and characteristics expressly or
impliedly contemplated by the contract.

"2. No difference in quantity, lack of part of
the goods or absence of any quality or characteristic
shall be taken into consideration where it is not
material."

33. The representative of the USSR held that, ex
cept for subparagraph (d), all subparagraphs of this
article dealt basically with the same question: whether
or not the goods conform to the express or implied
requirements of the contract. Consequently, there was
no need for detailed enumeration of specific cases of
non-conformity; in this connexion it was noted that
under one of the subparagraphs the goods would be
considered as conforming with the contract while under
another subparagraph they would not, e.g. goods which
conformed to the seller's sample (subpara. (c) )
might not possess the qualities required for some par
ticular purpose contemplated by the contract (subpara.
(c) ). As a consequence, the representative of the
USSR suggested the deletion of article 33, para
graph 1, since its substance is covered by article 19,
paragraph 1, or, at least, the deletion of subparas. (b)
and (c) the provisions of which are self-evident.35

34. The representative of the United Kingdom sug
gested that the differentiation in subparagraph 1(d)
between "ordinary use" and "commercial use" was
unclear. In his opinion a reference to "the qualities
necessary for ordinary use" would suffice.36 He also
thought that there was a considerable overlapping
between sub-paras. 1(e) and (f) which could be
eliminated by reference in para. (e) to "some unusual
purpose which the buyer had made known to the
seller".37

35. The !representative of Norway suggested the
following language to replace the introductory part
of the article:

"The seller shall not have fulfilled his obligation
as regards the conformity of the goods where he
has handed over:".38

36. Article 34 of ULIS reads:
"In the cases to which article 33 relates, the rights

conferred on the buyer by the present Law exclude
all other remedies based on lack of conformity of
the goods."
37. The representatives of the USSR and of the

United Kingdom held that this article was not clear.39

In the view of the representative of the United Kingdom,
the provision did not indicate whether it was the reme
dies agreed upon in the contract by the parties or those
provided for in the lex fori or the proper law of the con
tract which were to be understood under "other reme
dies" referred to in the article. He therefore suggested
the deletion of the article. 40 The representative of the
USSR was of the opinion that this article would be in
terpreted as "forbidding the parties to the contract
themselves to agree to some other remedies" in addition
to those provided for in ULIS. In order to avoid this in
terpretation he suggested that at the end of the article

35 Annex V, para. 1.
36 Annex VI, para. 5.
37 Ibid., para. 6.
38 Annex XVIII, text. of para. 33.
39 According to the Tunc Commentary, this provision "is in

particular intended to preclude the possibility of a party who
has acquired goods relying on a general theory of nullity based
on mistake as to the substance of the goods. Article 8, in
limiting the field of the Uniform Law, would otherwise have
allowed a person acquiring goods to avail himself of this
doctrine, if article 34 did not prevent it." Tunc Commentary,
p. 56.

40 Annex VI, para. 8.
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the following words should be added: "ex~pt those
provided for by agreement between the partIes or by
any usage".41

38. Article 35 of ULIS reads:
"1. Whether the goods are in conformity with

the contract shall be determined by their condition
at the time when risk passes. However, if risk does
not pass because of a declaration of avoidance of
the contract or of a demand for other goods in
replacement, the conformity of the ~oods ~i!h the
contract shall be determined by theIr condition at
the time when risk would have passed had they been
in conformity with the contract.

"2. The seller shall be liable for the consequences
of any lack of conformity occuring after the time
fixed in paragraph 1 of this article if it was due to
an act of the seller or of a person for whose conduct
he is responsible."
39. Drafting proposals were submitted with respect

to this article. The representative of Norway suggested
that the second sentence in paragraph 1 should be
deleted and that in paragraph 2 the word "responsible"
be substituted for the word "liable".42 The representa
tive of the USSR suggested that after the words "was
due to an act" in paragraph 2 there should be ~dded

the words "or failure to act".43 The representative of
the United Kingdom noted that article 35 was too
complex; this article should be simplified if simplifica
tion of the definition of delivery is agreed on.44

40. The representatives of the USSR45 and of the
United Kingdom46 noted that the present text of the
Law did not contain any provision as to guarantees
of quality. Consequently, in the view of the representa
tive of the USSR if a defect in the goods was discovered
within the guar~nteed period but after the risk had
passed to the buyer, the seller would be liable only
under the conditions laid down in article 35, i.e. if the
defect "was due to an act of the seller or of a person
for whose conduct he is responsible". He consequently
suggested that paragraph 2 of article 35 be amended
to read as follows:

"The seller shall be liable for the consequences of
any lack of conformity occurring after the time fixed
in the preceding paragraph if it was due to an act
or failure to act of the seller or of a person for whose
conduct he is responsible, or if it is covered by a
guarantee granted by the seller, provided that it was
not due to an act of failure to act of the buyer or
of a person for whose conduct he is responsible."47
41. Article 36 of UUS reads as follows:

"The seller shall not be liable for the consequences
of any lack of conformity of the kind referred to in
subparagraphs (d), (e) or (f) of paragraph 1 of
article 33, if at the time of the conclusion of the
contract the buyer knew, or could not have been
unaware of, such lack of conformity."

41 Annex V, para. 2.
42 Annex XVIII, text of art. 35.
43 Annex V, para. 4.
44 Annex VI, para. II.
45 Annex V, para. 4.
46 Annex VI, para. 11.
47 Annex V, para. 4.

42. No comment was made with respect to this
article. It is noted, however, that if the Working Group
deletes or modifies any of subparas. (d), (e) or ~f)

of paragraph 1 of article 33 it may need to re-exanune
the references to these subparagraphs in article 36.

43. Article 37 of ,ULIS reads as follows:
"If the seller has handed over goods before the

date fixed for delivery he may, up to that date,
deliver any missing part or quantity of the goods or
deliver other goods which are in conformity with
the contract or remedy any defects in the goods
handed over, provided that the exercise of this right
does ,not cause the buyer either unreasonable in
convenience or unreasonable expense."
44. The representative of the USSR held that the

seller should only be allowed to -avail himself of the
right provided for in article 37 if there is no objection
on the part of the buyer. He suggested further that the
word "unreasonable" was rather vague and should be
replaced by the word "material". Accordingly, he sug
gested that the last half sentence of the article, com
mencing with the word "provided", should read as
follows:

"... provided that the exercise of this right does
not cause the buyer either material inconvenience
or material expense and takes place before the seller
has received any different instructions from the buyer.

In any event, the exercise of the above right by
the seller shall not affect the buyer's right to claim
damages in accordance with article 82."48
45. The representative of the United Kingdom sug

gested that article 37 should be redrafted to read:
"If the seller has handed over goods before the

date fixed for delivery but the goods which have
been handed over are inadequate (either in quality
or quantity) to fulfil the contract, he may at any
time up to that date deliver further goods or substi
tute other goods or remedy defects in the goods
already handed over unless he thereby causes un
reasonable inconvenience or unreasonable expense
to the buyer."49
46. The representative of Mexico suggested that

the expressions "handed over" and "handing over",
where they were used not to express physical handing
over but delivery, should be replaced by the word
"delivery".

F. Articles 38 to 40

47. Articles 38 to 40 of ULIS read as follows:

"Article 38
"1. The buyer shall examine the goods, or cause

them to be examined, promptly.
"2. In case of carriage of the goods the buyer

shall examine them at the place of destination.
"3. If the goods are redespatched by the buyer

without trans-shipment and the seller knew or ought
to have known, at the time when the contract was
concluded of the possibility of such redespatch,
examinati~n of the goods may be deferred until
they arrive at the new destination.

48 Annex V, para. 3.
49 Annex VI, para. 13.
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"4. The methods of examination shall be governed

by the agreement of the parties or, in the absence
of such agreement, by the law or usage of the place
where the examination is to be effected.

"Article 39
"1. The buyer shall lose the right to rely on a

lack of conformity of the goods if he has not given
the seller notice thereof promptly after he has dis
covered the lack of conformity or ought to have
discovered it. If a defect which could not have been
revealed by the examination of the goods provided
for in article 38 is found later, the buyer may
nonetheless rely on that defect, ,provided that he
gives the seller notice thereof promptly after its
discovery. In any event, the buyer shall lose the
right to rely on a lack of conformity of the goods
if he has not given notice thereof to the seller within
a period of two years from the date on which the
goods were handed over, unless the lack of conform
ity constituted a breach of a guarantee covering a
longer period.

"2. In giving notice to the seller of any lack of
conformity, the buyer shall specify its nature and
invite the seller to examine the goods or to cause
them to be examined by his agent.

"3. Where any notice referred to in paragraph 1
of this article has been sent by letter, telegram or
other appropriate means, the fact that such notice
is delayed or fails to arrive at its destination shall
not deprive the buyer of the right to rely thereon.

"Article 40
"The seller shall not be entitled to rely on the

provisions of articles 38 and 39 if the lack of con
formity relates to facts of which he knew, or of which
he could not have been unaware,and which he did
Lot disclose."
48. Some of the comments made on these articles

relate to more than one article. It seems therefore
appropriate first to set out the comments which are
of a more general character. This will be followed by
comments on specific articles, and then by revised
drafts of articles 38 to 40 suggested by members of
ihe Working Group.

49. The representative of the United States held
that articles 38 and 39 were too strict and inflexible.
Thus the requirements as to inspection were inflexible.
In addition, where the buyer failed to notify the seller
promptly of the lack of conformity he would not only
lose any right to reject the goods but he would also
lose the right to claim a price adjustment if he kept
the goods. The representative of the United States
suggested that article 38 should be deleted or, in any
event, should be redrafted to take into consideration
the question of latent defects.50 The language of the
articles as suggested by the representative of the United
States is reproduced in paragraph 57 below.

50. The representative of Austria objected to the
above suggestion that time-limits within which the
buyer had to notify the seller of the defects of the
goods should vary according to the action of the buyer

5() Annex VIll, paras. 2 to 4.

(e.g., rejection versus acceptance and claim for dam
ages) .51 He also expressed disagreement with the text
proposed by the representative of United States.52

51. In respect of article 38, the representative of
Japan, at the second session of the Commission, ex
pressed the opinion that the use of the term "promptly"
might give rise to uncertainties in cases where the buyer
is a middleman and he cannot examine the goods "at
the place of destination". Attention was also directed
to. cases where such a buyer having received goods by
ship must forward the goods to the consumer by rail
or road; it was noted that in such cases the buyer
cannot meet the requirement of redespatching the
goods "without trans-shipment".53 The representative
of Austria suggested that this uncertainty be remedied
by specifying that in case of carriage of the goods, the
buyer's obligation to examine the goods should only
commence from the time when the goods arrived at
their place of destination.54

52. The Government of Norway also commented
on the restriction in article 38, paragraph 3, in cases
of trans-shipment, and noted that this provision was
n~t appropriate where the goods were shipped in con
!am~rs. Instead, when there was trans-shipment exam
m~tion before redespatch should not be required where
thIS .would .cause to. the buyer unreasonable or dispro
portIOnate Inconvemence.55 The ,representative of Aus
tria, while supporting the idea that the present text of
ULIS was not apt to cover shipments in containers did
not agree with the above proposal of the Norw~gian
90vern~ent. He suggested that tral!s-shipment of goods
In contamers should not be consIdered a trans-ship
ment.56 The text, as suggested by the representative of
Austria, is reproduced in paragraph 55 below.

53. In connexion with the possible inclusion in the
text o.f a separate provision on containers, the repre
sentative of the United States noted that the word
"container" was not sufficiently clear since it could be
read to also include other receptacles, e.g. bottles,
cans, etc.57

54. With respect to article 40, the representative
of Austria proposed that the expression "ought to have
known" should be substituted for "of which he could
not have been aware", in the French text the expression
"et qu'il n'a pas fait conna'itre" should be substituted
for "et qu'i! n'a pas revetes",58 since the proposed
language would conform more closely to the language
of other articles of ULIS.

55. The representative of Austria proposed the
following amendments to articles 38 to 40 of ULIS:59

Article 38
Paragraph 2

Revised text: "In case of carriage of the goods
the buyer shall examine them promptly after their
arrival at the place of destination."

51 Annex IX, para. 2.
52 Ibid., para. 4.
53 A/7618, annex I, para. 89 and A/CN.9/31, para. 114.
M Annex VII, para. 2.
55 A/CN.9/11, pp. 24-25 and A/CN.9/31, para. 115.
56 Annex VII, para. 2(2).
57 Annex VIII, para. 1.
58 Annex VII, paras. 1-2.
59 Ibid., paras. 2-3.
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Paragraph 3

Add to the present text: "The redespatch of the
goods by another means of transport without the
goods being removed from a container shall be
considered to be redespatch without trans-shipment."

Article 40

Revised text: "The seller shall not be entitled to
rely on the provisions of articles 38 and 39 if the
lack of conformity relates to facts of which he knew
or ought to have known and of which he did not
inform the buyer."

56. The representative of Kenya, while expressing
his agreement with the amended version of article
38 (3), as proposed by the representative of Austria,
noted that the omission of the word "promptly" in the
revised text of article 38(2) would make no material
difference.6o

57. The representative of the United States sug
gested the following language: 61

"Article 38

"1. The buyer shall lose the right to avoid the
contract for lack of conformity of the goods if he does
not give the seller notice specifying its nature [and
inviting him to examine them or cause them to be
examined] promptly after he discovers or ought to
have discovered it.

"[2. In determining whether the buyer ought to
have discovered the lack of conformity, he shall not
be held to examine them before their place of
destination in the case of their carriage, or before
the place of their new destination when they are
redespatched by the buyer without trans-shipment
and the seller knew or ought to have known of the
possibility of their redespatch.]

"3. [Para. 4 of article 38 of ULIS, unchanged.]

"Article 39

"1. The buyer shall lose the right to rely on a
lack of conformity of the goods for any purpose if
he does not notify the seller of it within a reasonable
time after he discovers or ought to have discovered it.

"2. The buyer shall lose the right to rely on a
lack of conformity of the goods for any purpose if
he does not notify the seller of it within two years
after the goods were handed over unless the lack of
conformity constituted a breach of a guarantee
covering a longer period.

"Article 39, bis

"Where any notice referred to in articles 38 and
39 has been sent by [letter, telegram or other]
appropriate means, a delay or a failure to arrive
at its destination shall not deprive the buyer of
the right to rely thereon.

60 Annex X, paras. 1-2.
61 Annex VIII. The proposal indicated a preference for

deletion of the language in brackets.

"Article 40
"[Unchanged.] "

58. The representative of Kenya objected to certain
amendments proposed by the representative of the
United States and noted that he was content with the
Austrian proposals.62

G. Articles 41 to 49
59. Article 41 of ULIS reads as follows:

"1. Where the buyer has given due notice to the
seller of the failure of the goods to conform with
the contract, the buyer may, as provided in Ar
ticles 42 to 46:

" (a) require performance of the contract by the
seller;

"(b) declare the contract avoided;
" (c) reduce the price.
"2. The buyer may also claim damages as pro

vided in article 82 or in articles 84 to 87.
60. The representative of Norway suggested that

the present text of the introductory part of article 41,
paragraph 1, should be replaced by the following
language:

"Where the buyer has given due notice to the
seller that the goods delivered do not conform with
the contract, the buyer may, as provided for in
articles 42-47: "63

61. Articles 42 to 49 of ULIS read as follows:

"Article 42

"1. The buyer may require the seller to perform
the contract:

"(a) if the sale relates to goods to be produced
or manufactured by the seller, by remedying
defects in the goods, provided the seller is
in a position to remedy the defects;

"(b) if the sale relates to specific goods, by
delivering the goods to which the contract
refers or the missing part thereof;

"(c) if the sale relates to unascertained goods,
by delivering other goods which are in
conformity with the contract or by deliver
ing the missing part or quantity, except
where the purchase of goods in replace
ment is in conformity with usage and
reasonably possible.

"2. If the buyer does not obtain performance
of the contract by the seller within a reasonable
time, he shall retain the rights provided in articles 43
to 46.

"Article 43

"The buyer may declare the contract avoided if
the failure of the goods to conform to the contract
and also the failure to deliver on the date fixed
amount to fundamental breaches of the contract.
The buyer shall lose his right to declare the contract
avoided if he does not exercise it promptly after
giving the seller notice of the bck of conformity or,

62 Annex X, para. 3.
63 Annex XVIII, text of art. 41.
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in the case to which paragraph 2 of article 42
applies, after the expiration of the period referred
to in that paragraph.

"Article 44

"1. In cases not provided for in article 43, the
seller shall retain, after the date fixed for the
delivery of the goods, the right to deliver any miss
ing part or quantity of the goods or to deliver
other goods which me in conformity with the
contract or to remedy any defect in the goods
handed over, provided that the exercise of this right
does not cause the buyer either unreasonable incon
venience or unreasonable expense.

"2. The buyer may however fix an additional
period of time of reasonable length for the further
delivery or for the remedying of the defect. If at
the expiration of the additional period the seller has
not delivered the goods or remedied the defect, the
buyer may choose between requiring the performance
of the contract or reducing the price in accordance
with Article 46 or, provided that he does so promptly,
declare the contract avoided.

"Article 45

"1. Where the seller has handed over part only
of the goods or an insufficient quantity or where
part only of the goods handed over is in conformity
with the contract, the provisions of articles 43 and
44 shall apply in respect of the part or quantity
which is missing or which does not conform with
the contract.

"2. The buyer may declare the contract avoided
in its entirety only if the failure to effect delivery
completely and in conformity with the contract
amounts to a fundamental breach of the contract.

"Article 46

"Where the buyer has neither obtained per
formance of the contract by the seller nor declared
the contract avoided, the buyer may reduce the
price in the same proportion as the value of the goods
at the time of the conclusion of the contract has
been diminished because of their lack of conformity
with the contract.

"Article 47

"Where the seller has proffered to the buyer a
quantity of unascertained goods greater than that
provided for in the contract, the buyer may reject
or accept the excess quantity. If the buyer rejects the
excess quantity, the seller shall be liable only for
damages in accordance with article 82. If the buyer
accepts the whole or part of the excess quantity, he
shall pay for it at the contract rate.

"Article 48

"The buyer may exercise the rights provided in
articles 43 to 46, even before the time fixed for
delivery, if it is clear that goods which would be
handed over would not be in conformity with the
contract.

"Article 49
"1. The buyer shall lose his right to rely on lack

of conformity with the contract at the expiration
of a period of one year after he has given notice
as provided in article 39, unless he has been pre
vented from exercising his right because of fraud
on the part of the seller.

"2. After the expiration of this period, the buyer
shall not be entitled to rely on the lack of con
formity, even by way of defence to an action.
Nevertheless, if the buyer has not paid for the goods
and provided that he has given due notice of the lack
of conformity promptly, as provided in article 39,
he may advance as a defence ,to a claim for payment
of the price a claim for a reduction in the price or
for damages."
62. The representative of Norway suggested that

these articles be revised as follows:

"Article 42 (performance of the contract)
[d. ULIS, art. 42, art. 44, para. 2]

"1. The buyer may require the seller to perform
the contraot:

"(a) if the sale relates to goods to be produced'
or manufactured, by remedying defects in
the goods;

" (b) if the sale relates to specific goods, by
delivering the goods to which the contract
refers or the missing part thereof;

"(c) if the sale relates to unascertained goods,
by delivering the missing part or quantity; or

"(d) if the lack of conformity amounts to a
fundamental breach and the buyer rejects
the goods delivered, by delivering other
goods which are in conformity with the
contract."

"2. In the cases referred to in paragraph 1 the
buyer may grant the seller an additional period of
time of reasonable length for the performance of
the contract."

"3. The buyer shall not be entitled to avail him
self of the remedies referred to in paragraphs 1
and 2:

"(a) if the seller is in no position to perform the
contract; or

•• (b) if it is in conformity with usage and reason
ably possible for the buyer to have the
defects remedied or to purchase goods in
replacement."

"4. The buyer shall lose his right to require per
formance of the contract if he does not exercise it
within a reasonable time after giving the seller notice
of the lack of conformity."

"Article 43 [cf. ULIS art. 44]
"1. The seller shall retain, after the date fixed

for the delivery of the goods, the right to deliver
any missing part or quantity of the goods or to
deliver other goods which are in conformity with
the contract or to remedy any defect in the goods
handed over, provided that the exercise of this right
does not cause the buyer either unreasonable in
convenience or unreasonable expense."
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"2. The seller shall lose his right to perform the
contract if he does not inform the buyer of his
intention to do so promptly after having received
the buyer's notice of lack of conformity."

"Article 44
[ef. ULIS art. 42, para. 2 and art. 44, para. 2]
"If the buyer does not obtain performance of the

contraot by the seller in accordance with the pro
visions of articles 42 or 43, he may insist on his right
to performance or, subject to the provisions of ar
ticles 45-47, choose between reducing the price or
declaring the contract avoided in occordance with
the provisions of article 46.

"Article 45 [as ULIS art. 46]
"Where the buyer has neither obtained per

formance of the contract nor declared the contract
avoided, the buyer may reduce the price in the same
proportion as the value of the goods at the time of
the conclusion of the contract has been diminished
because of their lack of conformity with the contract.
[No change.]

"Article 46 (avoidance of the contract)
[d. ULIS art. 43]

"1. The buyer may declare the controct avoided
if the delivery of goods which do not conform to the
contract amounts to a fundamental breoch of the
contract.

"2. The contract may, however, not be declared
avoided until

"(a) in cases where the buyer has required per
formance of the contract in accordance with
Article 42, the expiry of the additional
period of time fixed by the buyer or, failing
this, of a reasonable time after he has made
such request, or

"(b) the seller has had a reasonable time for the
exercise of his right to perform the contract
according to Article 43.

"3. The buyer shall lose his right to declare the
contract avoided if he does not exercise it promptly
after giving the seller notice of the lack of con
formity or, in cases to which paragraph 2 of this
Article applies, after the expiration of the relevant
period referred to in that paragraph.

"Article 47 [as ULIS art. 45 in principle unchanged]

"Article 48-49 [as ULIS arts. 47-48]

''[ULIS art. 49 deleted.]"64
63. The representative of Norway offered the follow

ing explanations, inter alia, of the provisions of the
draft:

(a) Contrary to article 42, paragraph l(c) ofULIS,
article 42, paragraph 1(d) of the draft implies that
the buyer is not entitled to [eject the goods delivered
and require the seller to deliver other goods which
conform with the contract, unless the lack of con
formity amounts to a fundamental breach.

64 Annex XVIII, text of arts. 42 to 49.

(b) Article 42 (4) includes a new provlSlon re
quiring the buyer to exercise his right to require per
formance within a reasonable time.

(c) Article 43 (2) includes a new provision requir
ing the seller to inform the buyer of his intention to
remedy the lack of conformity promptly.

(d) The concept of "ipso facto avoidance" has been
deleted.

(e) Article 46(2) supplements and at the same
time limits application of the general rule that funda
mental breach is a condition for the avoidance of the
contract; it also departs ,to a certain degree from the
rule contained in article 43 of ULIS.65

64. The representative of France suggested that
under Article 44(2) the buyer should only have the
right to declare the contract avoided if the lack of
conformity amounted to a fundamental breach.66

H. Articles 50 and 51
65. Articles 50 and 51 read as follows:

"Article 50

"Where the seller is bound to hand over to the
buyer any documents relating to the goods, he shall
do so at the time and place fixed by the contract
or by usage.

"Article 51
"If the seller fails to hand over documents as

provided in article 50 at the time and place fixed
or if he hands over documents which are not in con
formity with those which he was bound to hand over,
the buyer shall have the same rights as those provided
under articles 24 to 32 or under articles 41 to 49,
as the case may be."
66. The representative of the United States noted

that articles 50 and 51 are treated separately from
articles 54 and 55, and commented that as a con
sequence general problems relating to the seller's
obligations other than delivery would be lost sight of.67

67. The representative of India observed that ar
ticles 50 and 51 did not lay down what documents
relating to the goods should be handed over by the
seller to the buyer and suggested that if the contract
or usage did not provide for the handing over of docu
ments these articles would not seem to have any applica
tion.68 He also referred to writings on the Law sug
gesting that the Law was too simple to be helpful
because it did not provide for the obligations of the
seJJer and the buyer in case of the documentary sale,
although this was the typical international sale of
goods. 69

65 I bid., introductory note. paras. 5(b), (c) and (e).
66 Annex XI, para. 5(2). This document also commented

on proposals made by Norway at a previous occasion (A/CN.9/
31, para. 117). Since, however, those proposals are not
reflected in the new draft submitted by the representative of
Norway (annex XVIII) this analysis considers them as super
seded.

67 Annex III, in section entitled "Scope and related ques
tions".

68 Annex XII, para. 2.
69 Ibid., para. 4.
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68. The representative of India noted further that
the provisions of article 51 equating "documents relat
ing to the goods" to the goods themselves, would only
be acceptable to the common law system if this pro
vision would only apply to "documents of title to the
goods.70

69. The representative of India suggested further
that since the questions relating to handing over of
documents under all the different types of contracts
(such as f.o.b., c.i.f., Ex Ship, etc.) could not be com
pletely regulated in the Law, the Working Group should
consider whether there was any practical advantage in
retaining the provisions of articles 50 and 51.71 The
Arab Republic of Egypt, in its comments submitted
to the Commission in 1969, also touched upon this
question and suggested that since specific rules on docu
mentary sales were not included in the Law the above
two articles of the Law should be deleted.72

I. Articles 52 and 53
70. Articles 52 and 53 of ULIS read as follows:

"Article 52
"Where the goods are subject to a right or claim

of a third person, the buyer, unless he agreed to
take the goods subject to such right or claim, shall
notify the seller of such right or claim, unless the
seller already knows thereof, and requests that the
goods should be freed therefrom within a reasonable
time or that other goods free from all rights and
claims or third persons be delivered to him by the
seller.

"2. If the seller complies with a request made
under paragraph 1 of this article and the buyer
nevertheless suffers a loss, the buyer may claim
damages in accordance with article 82.

"3. If the seller fails to comply with a request
made under paragraph 1 of this article and a funda
mental breach of the contract results thereby, the
buyer may declare the contract avoided and claim
damages in accordance with articles 84 to 87. If the
buyer does not declare the contract avoided or if
there is no fundamental breach of the contract, the
buyer shall have the right to claim damages in
accordance with article 82.

"4. The buyer shall lose his right to declare the
contract avoided if he fails to act in accordance with
paragraph 1 of this article within a reasonable time
from the moment when he became aware or ought to
have become aware of the right or claim of the third
person in respect of the goods."

"Article 53
"The rights conferred on the buyer by article 52

exclude all other remedies based on the fact that
the seller has failed to perform his obligation to
transfer the property in the goods or that the goods
are subject to a right or claim of a third person.
71. The representative of the United Kingdom

observed that the title of section III (articles 52 and

70 Ibid., para. 9.
71 Ibid., para. 10.
72 A/CN.9/11/Add.3 and A/CN.9/31, para. 120.

53), i.e. "Transfer of property" misleadingly suggested
that this section dealt with the time, place, etc. of the
transfer of property, whereas this was not the case.
It was suggested that a better title would be "Guarantee
of title".73

72. The representative of Tunisia suggested that
this chapter dealt only with the question of transfer of
property in case of Utigation; it might be desirable also
to include in the Law provisions for the transfer of
property in general. 74 According to the comments by
the representative of Mexico the Law provided only
for the transfer of the right to use and dispose of the
thing in accordance with its nature (jus utendi) but it
was not concerned with other elements of the transfer
of property or "transfer of title"-viz., the transfer of
the rights to obtain and enjoy the products and fruits
of the thing (jus fruendi) and to consume, sell or
transfer the thing without limitation (jus abutendi).75
This representative also noted that there were various
types of third person claims and administrative limita
tions and restrictions which prevented the buyer from
using or disposing of the purchased goods; he sug
gested that article 52, paragraph 1, should indicate that,
in principle, the buyer would acquire the goods free
of liens and limitations and that in addition to the
rights or claims from third persons reference should
also be made to restrictions imposed by public
authority.76

73. The Government of Austria observed that in
article 52, paragraph 1, there was no distinction between
cases where a right of a third person existed and cases
where a third person only claimed a right. It was held
in this connexion that the seller could not be held
responsible for unfounded claims; especially this respon
sibility should not be without any time-limit.77

74. In respect of article 52 the opinion was also
expressed that any breach of the guarantee of title
ought to be treated as a fundamental breach; unless
the buyer had accepted the goods with knowledge of the
adverse claim such a breach should entitle the buyer
to declare the contract avoided and to claim damages.73

75. In order to avoid vagueness and ambiguity,
several drafting changes were suggested;79 it was also
observed that the English and French versions of these
articles were not consistent with each other.80

76. The representatives of Mexico and of the USSR
suggested that articles 52 and 53 should be amended
in accordance with the considerations referred to in
paragraphs 72 to 75 above. The amended text would
read as follows:

"Article 52
"1. The goods shall not be subject to a right or

claim of a third person, nor to restrictions imposed
by public authority which prevent their use or acquisi
tion, unless the buyer knows or should have known
at the time of the contract that the goods would be

73 Annex XIII, para. 1. See also annex XV, para. 1.
74 A17618, annex I, para. 90 and A/CN.9/31, para. 122.
75 Annex XIV, paras. 4 and 5.
76 Ibid., para. 12.
77 A/CN.9f11, para. II(6) and A/CN.9/31, para. 121.
78 Annex XIII, paras. 3 and 4.
79 Annex XIV, subparas. 12(c) and (d); annex XV, para. 2.
80 Ibid., subpara. 12(e).
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J. Articles 54 and 55
77. Articles 54 and 55 of ULIS read as follows:

"Article 55
"1. If the seller fails to perform any obligation

other than those referred to in articles 20 to 53, the
buyer may:

Article 53
Add at the end of the article:
(a) The words "or restrictions imposed by pub

blic authority"84 and
(b) The expression "except those provided for

by agreement between the parties or by any
usage".85

"Article 54
" 1. If the seller is bound to despatch the goods

to the buyer, he shall make, in the usual way and
on the usual terms, such contracts as are necessary
for the carriage of the goods to the place fixed.

"2. If the seller is not bound by the contract to
effect insurance in respect of the carriage of the
goods, he shall provide the buyer, at his request,
with all information necessary to enable him to effect
such insurance.

acquired under such conditions. In this case the "(a) where such failure amounts to a funda-
buyer should make known to the seller the right, mental breach of the contract, declare the
claim or restriction, unless the seller already knows contract avoided, provided that he does so
thereof, and request that, within a reasonable time, promptly, and claim damages in accordance
the goods should be freed therefrom or that other with articles 84 to 87, or
goods free from all rights and claims of third persons "(b) in any other case, claim damages in ac-
or restrictions imposed by public authority be de- cordance with article 82.
livered to him by the seller.81 "2. The buyer may also require performance by

"2. [No change.J 82 the seller of his obligation, unless the contract is
avoided."

"3. [No change.J 82 78. The Government of Austria held that articles
"4. Include the expression 'or the restriction 54 and 55 were at odds with each other. Whereas

imposed by public authority' after the words 'the article 55 attached penalties to non-performance by
right or claim of the third person'."83 the seller of any obligations not mentioned in articles

20 to 53, article 54 arbitrarily singled out two of those
obligations which were not otherwise dealt with.86 A
similar comment was made by the representative of
Czechoslovakia. He suggested that it would be useful
more completely to specify the obligation of the credi
tor to co-operate in the fulfilment of the transaction.8T

79. The representative of India pointed out that the
provisions of articles 54 and 55 were not as appropriate
and clear as the corresponding rules in common law
countries. In his opinion, the requirement under com
mon law to make a "reasonable" contract with the
carrier, having regard to the nature of the goods and
circumstances of the case, was to be preferred to the
requirement under ULIS to make such contracts as
are "necessary" for the carriage of the goods. More
over, it was not clear whether under article 54 (1)
the seller was required to conclude a contract with
the carrier "on behalf of the buyer" as provided for in
common law systems.88 He also noted that the remedies
provided in article 55 entitling the buyer to require
performance of the obligation and damages seemed
to be stronger than those provided for in common law
countries for breach of similar obligations by the seller,
where the buyer could normaly sue the seller only for
damages. 89

80. On the basis of the considerations referred to
in paragraph 79 above, the representative of India
suggested that the Working Group should consider
whether the provisions in articles 54 and 55 could be
improved.9Q

81 Ibid., para. 13.
82 Ibid., para. 14.
8SIbid., para. 15.
84 Ibid., para. 16.
85 Annex XV, para. 2.

86 A/CN.9/11, p. 8 and A/CN.9/31, para. 123.
87 A/7618, annex I, para. 41 and A/CN.9/31, para. 124.
88 Annex XVI, para. 5.
89 Ibid., para. 9.
90 Ibid., para. 10.
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INTRODUCTION

1. The Working Group on the International Sale
of Goods at its meeting held during the fourth session
of the United Nations Commission on International
Trade Law decided that at its third session it would
consider the following articles of ULIS:

"(a) Articles 18-55, on the basis of the reports
to be submitted by representatives of the
Commission on these articles;

"(b) Articles 1-17, in the light of the comments
and suggestions of members of the Com
mission made at the fourth session of the
Commission."

2. An analysis of the comments and proposaJs con
tained in the reports submitted by representatIves of
members of the Commission on articles 18-55 of ULIS
appears in document A/CN.9/WG.2/WP.I0. The text
of these reports is contained in document A/CN.91
WG.2/WP .101Add. 1.

3. This report summarizes the comments and P!O
posals on articles 1 to 17, made at the fourth s~sslOn

of the Commission and in the course of the conSidera
tion by the Sixth Committee of the Commission's
report on its fourth session. The proposals and com
ments that deal with a single issue or article are con
sidered together in this report. In th~ foo~-notes
reference is made to the summary 'fecords m WhICh the
proposals and comments are contained. (The symbols
of the summary records of the fourth session of. the
Commission begin with A/CN.9.) The text of articles
1 to 17 as recommended by the Working Group at its
second session is annexed to this report as annex I.*
Also annexed are the comments which Governments
submitted in writing to the fourth session of the Com
mission except those which are reproduced in extenso
in this report.

1. GENERAL COMMENTS

4. Most representatives who spoke on the subject
expressed their appreciation for the work done by the
Working Group in respect of articles 1 to 17 of ULIS.

5. A few comments also contained suggestions with
respect to working methods. Thus, Poland sugges~ed

that the Commission should give further consideratIon
to its methods of work with a view to increasing its

* For this text, not reproduced in the present volume, see
UNClTRAL Yearbook, volume II: 1971, part two, A, 2,
annex II.

efficiency;! Hungary expressed the view that the Com
mission's work could be improved by its paying more
attention to current trade usages and, in draWng
legislation, by giving due weight to generally accepted
usages in addition to, or instead of, purely legal con
siderations.2

II. COMMENTS ON THE SPHERE OF APPLICATION
OF THE LAW (ARTICLES 1 TO 6 oFULIS)

A. Comments in general on the sphere of application

6. Japan held that in view of the close relationship
between the substance of the uniform rules on inter
national sale of goods and the uniform rules on time
limits and limitations, it was desirable that the two
sets of rules should have the same sphere of applica
tion.3 A similar proposal was made by Iraq.4 Chile
also spoke on the question and suggested that the two
drafts should be harmonized.5 It should be noted in
this connexion that the Working Group on Time-limits
and Limitations came to the conclusion that the sphere
of application of the draft convention on prescription
(limitation) prepared by the Working Group need not
be the same as that of the Uniform Law on the Inter
national Sale of Goods. The text of the draft con
vention on prescription (limitation) appears in docu
ment A/CN.9/70.

7. Pakistan called for unification of the rules re
lating to conflict of laws in order to help to eliminate
uncertainty in the application of laws to international
commercial transactions. 6 Nigeria, on the other hand,
suggested that the Working Group should give spe
cial attention to the question of definitions so as to
eliminate ambiguity in the provisions on the applica
tion of the Law. 7

B. Comments on article 1 (Sphere of application)

8. Many countries expressed their agreement with
the text of article 1 as suggested by the Working
Group at its second session (see annex I). Thus,

1 Official Records of the General Assembly, Twenty-sixth
Session, Sixtlz Committee, 1249th meeting, para. 6.

2 Ibid., 1251st meeting, para. 11.
3 Ibid., 1249th meeting, para. 11.
4 Ibid., l252nd meeting, para. 6.
5 Ibid., 1253rd meeting, para. 88.
6 Ibid., 1251st meeting, para. 21.
7 A/CN.9/SR.72, p. 2.
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23 A/CN.9/SR.72, p. 4, Official Records of the General
Asse~llbly, Twenty-sixth Session, Sixth Committee, 1252nd
meetmg, para. 43, and annex II, text on articles 1 and 2
para. A(2). '

24 A/CN.9/SR.74, p. 10.
25 Official Records of the General Assembly Twenty-sixth

Session, Sixth Committee, 1248th meeting, para. i6.
26 Annex V, para. (a)(ii); A/CN.9/SR.72, p. 10 and Official

Record; of the General. Assembly, Twenty-sixth Session, Sixth
Commzttee, 1251st meetmg, para. 72.

27 A/CN.9/SR.71, p. 7.
28. Offic~al Record~ of the General Assembly, Twenty-sixth

SeSSIOn, SIxth Committee, 1251st meeting, para. 22.
29 A/CN.9/SR.71, p. 7.
30 A/CN.9/SR.74, p. 11.
31 A/CN.9jSR.72, p. 12.
32 A/CN.9/SR.72, p. 8.
33 A/CN.9/SR.73, pp. 2-3.

s Ibid., p. 3 and A/CN.9/SR.74, p. 15.
9 A/CN.9/SR.72, p. 11.
10 A/CN.9/SR.74, p. 8.
11 Ibid., p. 12.
12 Official Records of the General Assembly, Twenty-sixth

Session, Sixth Committee, 1252nd meeting, para. 28.
13 A/CN.9/SR.74, p. 8.
14 Ibid., p. 15.
15 Ibid., p. 13.
16 Ibid., p. 11.
11 A/CN.9/SR.72, p. 9. See also A/CN.9/SR.74, p. 13.
18 Ibid., p. 5 and A/CN.9/SR.74, p. 7.
19 A/CN.9/SR.71, p. 13. See also A/CN.9/SR.72, p. 12 and

A/CN.9/SR.74, p. 14.
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Poland considered that the new text was simpler and 13. Spain23 and Belgium voiced their concern at
provided a better indication of the limits of the sphere the abandonment of the principle of universality. How-
of application of the Law than the 1964 text.8 Japan 9 ever, Belgium indicated that she could accept as a
Argentina,1° Mexico,ll Bulgaria,12 Hungaryl3 and No;- working basis the text proposed by the Working
way14 also ~eld that the new text was an improvement Group.24
on the earher one. The USSR noted that it endorsed
in general, the text proposed by the Working Group 14. Comments were made on the basic test ree-
and held that it was a sound basis for further work.15 ommended by the Wor~ng Group, according to which
A similar comment was made by the United Kingdom16 the ~aw would apply If the places of business of the
The United States also held that the recommended partIes to a contract of sale of goods were in different
text was a distinct improvement on the former version States. Several representatives suggested that this test
:nthough the new text did not provide for all situations should be supplemented by one or more objective tests.
In a proper way; e.g., under the new text the retail 15. Guyana,25 Ghana,26 India,27 and Pakistan28 sug-
purchase of a microscope by a foreigner would be gested that the .above basic test should be supplemented
governed ?y the Uniform Law. Yet, it was thought by a test r~latmg ,to the international carriage of the
that. even If the new text had certain imperfections, its goods; to this end, the new text should be supplemented
clanty was preferable to the difficulties which had by subparagraph 1 (a) of article 1 of the original text
arisen from the application of the original text.l7 of ULIS. In the view of India ,this proposal was war-

9. Several countries agreed, in general, with the ranted by the fact that for businessmen and business
text recommended by the Working Group but sug- !awyers .it was a very common concept to regard an
gested certain changes in the language of the article. ll~ternatlOnal sale as chara~terized not merely by the

10. Australia, while expressing its willingness, in CIrcumstance that the partIes to a contract had their
general, to accept the recommended text, suggested place~ of business in different countries but also by
that the clarity of the provision could be improved.18 the .cIrcumstance that the goods were carried from the

terntory of one State to the territory of another.29
11. Romania held that subparagraph 1 (a) was T~e reasons advanced by Ghana for the support of

a truism and should therefore not be set out as a con- thIs proposal are contained in annex V to this report.
dition of application but should be deleted. Instead
Romania suggested to insert the word "contracting" 16. In opposition to the proposal set out in para-
in the introductory part of paragraph 1, before g~aph 15 above, the United Kingdom expressed the
the word "States". With respect to subparagraph 1 VIew that the text proposed by the Working Group
(b) it noted that this subparagraph had no raison was a sound basis for further work,30 rather than to
d'etre except with regard to the rules of private inter- recommence work on a new basis as international car-
national law of non-contracting States. The subpara- riage.

31
At the same time, however, the United King-

graph should therefore be amended to make this dom expressed ~he ?pinion that the text in its present
clear. 19 Spain proposed that in subparagraph 1 (b) form was oversImplIfied. If, e.g., 'a foreigner went to
the expression "rules of private international law" New York and sold go~ds to a local buyer, and the
should be replaced by "rules of conflicts" since the offer, acceptance and delIvery took place in New York,
former also include material rules, nl1es of immediate the op~rat~on would be considered, according to the
application, etc.20 new crItenon, as an international sale; that was not

the case under the origt'nal text.32
12. Jamaica and Haiti disagreed with the text rec-

ommended by the Working Group, without specifying 17. The observer for UNIDROIT suO'gested ,the
the text that they would prefer. In the view of Jamaica insertion of another objective test than that set out in
the retention of only one basic test could lend itself to paragraph 15 above. According to his suggestion the
abuse.21 Haiti held that the deletion of the tests con- !aw would apply to contracts of sale of goods entered
tained in subparagraphs 1 (a), (b) and (c) of article mto by partIes whose places of business were in dif-
1 of ULIS resulted in oversimplification of the text.22 ~erent contracting States, unless all the acts constitut

mg the offer and the acceptance had been effected in
the same State.33
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18. Several countries held that the original text
of article 1 was better than the revised one and sug
gested that the tests contained in subparagraphs 1 (a),
(b) and (c) of article 1 of ULIS should be re-inserted
in the new text either in their original or in a revised
form.

19. In France's opinion the former text was more
satisfactory.'34 Austria held that the new text might
cause even greater difficulties than the origina1.35 Also,
in the opinion of Belgium the new text was too summary
and might give rise to disputes in cases where it was
not clear whether the sale was national or interna
tionaJ.36 The ~rab Republic of Egypt also emphasized
its preference for the 1964 text,37

20. Austria, Belgium, France and the Arab Re
public of Egypt submitted a revised draft of article 1
of the Law.3s Austria stated that the proposal was
intended to combine the advantages of the old and
new texts by reinstating the three objective criteria
of the old text and by adding a fourth case, where the
goods have been transported to the place of delivery
prior to the conclusion of the contract.39 Belgium also
noted that there was a need for the insertion of a
provision on sales of goods held in stock in the country
of the buyer.40 It should be noted that Austria ex
pressed its agreement with subparagraphs 1 (a) and
(b) of the text recommended by the Working Group,
if this text could avoid the maintenance of reservations
such as those set out in articles III, IV, and V of the
1964 Hague Convention.41

21. The text proposed by Austria, Belgium, France
and the Arab Republic of Egypt reads as follows:

"Article 1
"1. The present Law shall apply to international

contracts of sale of goods entered into by parties
whose places of business are in different States:

"[ (a) when the States are both Contracting States;
or

"(b) when the rules of private international law
lead to the application of the law of a
Contracting State.] *

"2. A contract shall be considered to be an in
ternational contract of sale:

"(a) where it involves the sale of goods which
are at the time of the conclusion of the
contract in the course of carriage or will
be carried from the territory of one State
to the territory of another; or

"(b) where the acts constituting the offer and
the acceptance have been effected in the
territories of different States;

34 A/CN.9 jSR.72, p. 11.
35 Ibid., p. 10.
36 Ibid., p. 9.
37 A/CN.9/SR.73, p. 4.
38 A/CN.9/IV/CRP.8. The text of this proposal is repro-

duced in paragraph 21 of the present report.
39 AjCN.9/SR.74, p. 2.
40 Ibid., p. 9.
41 Ibid., p. 8.

"(c) where delivery of the goods is to be made
in the territory of a State other than that
within whose territory the acts constituting
the offer and the acceptance of the con
tract have been effected.

"3. A contract shall also be considered to be
an international contract of sale of goods if the
seller has caused the goods to be carried into the
territory of a State other than that in which he has a
place of business, unless:

"(a) the buyer had no reason to know that the
seller had his place of business in a dif
ferent State and that the goods had been
carried from the territory of a different
State to the place of delivery; or

"(b) the goods to which the contract refers are,
by their nature and number, normally pur
chased by an individual for personal, family
or domestic use;

"[4. The present Law shall also apply where it
has been chosen as the law of the contract by the
parties.] *

"*Not yet discussed.

"Delete article 2, subparagraph (a) and article 5,
subparagraph 1 (a) of the new draft."

22. India expressed its agreement with the above
proposal but held that a negative form setting out the
transactions which did not fall within the scope of the
Law would be preferable.42 Ghana supported this posi
tion of India.43 Brazil, while agreeing with the above
text, proposed minor drafting changes. 44 Hungary. ex
pressed misgivings regarding the system embodied in
the proposal and pointed to imperfections in the text.45

23. A drafting suggestion was made by Belgium in
respect of subparagraph 1(b) of the text recommended
by the Working Group, which was also embodied,
although only in brackets, in the proposal set out in
paragraph 21 above. This suggestion was based on the
view that in Belgium, e.g., the Cour de cassation could
not give an interpretation of a foreign law and other
countries may also experience the same difficulties;
Belgium stressed therefore the need to specify whether
the Uniform Law involved was to be applied as the
law of the contracting State in question or as the law
of the State in which it was invoked. 46

24. With respect to paragraph 2 of article 1 of
the text recommended by the Working Group, which
is basically the reproduction of article 4 of ULIS, the
United States noted that this paragraph might create
difficulties because it allowed two inhabitants of the
same State to choose to apply the Law to their con
tract. 47 Haiti also opposed the paragraph in its present
form because parties to a local contract of sale might
evade the application of their national law by choosing
the uniform law as applicable to the contract.48

42 A/CN.9/SR.75, p. 7.
43 Ibid., p. 9.
44 Ibid., p. 8.
45 Ibid., pp. 7-8.
46 AjCN.9/SR.74, p. 16.
47 Ibid., p. 13.
48 Official Records of the General Assembly, Twenty-sixth

Session, Sixth Committee, ]251st meeting, para. 80.
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25. Some comments on paragraph 2 of article 1

related to the language of the paragraph. Romania
noted that it was not clear whether the words "the
parties" included non-contracting or referred only to
contracting States.49 Spain held that the text lacked
precision as to whether the choice of law might be
"express or implied".5o

26. Spain also objected to the omission from the text
of any reference to mandatory provisions of national
laws, such as that which appeared in the closing phrase
of article 4 of ULIS.51 Norway noted that the provision
in article 1, paragraph 2, of the recommended text did
not mean that the parties could free themselves from
the peremptory norms of national law and pointed
out that the Working Group, at its second session,
thought that the question of mandatory norms was a
universal problem and decided that it would examine
it in depth at a later stage.52

C. Comments on article 2 (Definitions relating to the
sphere of application of the Law)

27. The majority of the States which commented
on paragraph (a) of article 2, were opposed to the
provision contained therein. Thus, Argentina held that
it introduced in the Law a subjective element which
could lead to difficulties with respect to proof.53 Ro
mania proposed the replacement of the subjective text
by an objective one.54 This proposal was supported by
Belgium in case the paragraph would be maintained.55
The elimination of the subjective elements from the arti
cle was also proposed by India,56 Austria,57 HungarY,58
Belgium59 and the representative of UNIDROIpo sug
gested that article 2, paragraph (a) should be deleted.
On the other hand, Norway opposed the deletion of
this paragraph61 and stated that in its opinion the
criterion contained in this provision would not reduce
the scope of law since it would nearly always be
possible to verify the place of business of the other
party.62 The United Kingdom held that the criterion
laid down in paragraph (a) was sound, and noted that
in the United Kingdom a large number of international
transactions were effected through the medium of
brokers who seldom specified the name or nationality
of their principals. 63 Mexico also favoured retaining
paragraph (a), but suggested that it should be drafted
in the affirmative.64

40 A/CN.9/SR.71, p; 13.
50 Annex II, text on articles 1 and 2, paragraph C(a).
51 Ibid., para. C(b) and A/CN.9/SR.72, p. 4.
5~ A/CN.9/SR.72, p. 7. See also A/CN.9/52, para. 48.
53 A/CN.9/SR.74, p. 8.
5~ Ibid., p. 14.
55 Ibid., p. 16.
06 Official Records of the General Assembly. Twenty-sixth

Session, Sixth Committee, 1253rd meeting, para. 94.
57 A/CN.9/SR.72, p. 13.
58 A/CN.9/SR.74, p. 8.
[,9 Ibid., p. 10.
60 AlCN.9/SR.73, p. 3.
61 A/CN.9/SR.74, p. 15.
62 A/CN.9/SR.72, p. 7.
63 AjCN.9/SR.74, p. 11.
64 Ibid., p. 12.

28. In order clearly to separate the subjective and
the objective texts identified in article 2, paragraph (a),
of the recommended draft, Guyana suggested that the
text of the paragraph should be revised as follows:

"For the purpose of the present Law:
"(a) the parties shall be considered not to have

their places of business in different States
if, at the time of the conclusion of the
contract one of the parties
"0) neither knew that the place of business

of the other party was in a different
State,

"eii) nor had reason to know that the place
of business of the other party was in
a different State."65

29. Comments were also made in respect of para
graph (b) of article 2. The United States held that
the meaning of the phrase "place of business" needed
further clarification.66 India suggested that the text of
this paragraph should indicate which of the States, in
which the party has places of business, had a closer rela
tionship to the contract and its performance.67 Hungary
submitted for consideration the idea that paragraph (b)
should provide that if one of the places of business
of a party was in a contracting State, his principal
place of business should be deemed to be in a con
tracting State.68 The USSR held that this proposal
merited consideration;69 the United Kingdom objected
to the idea.70

30. Spain suggested that paragraph (c) of article 2
should be deleted because it would allow the reserva
tions now contained in article V of the 1964 Con
vention. 71 Spain suggested further that articles 1 and 2
of the Law should be rearranged in the form of a
single article. The proposed text appears in document
A/CN.9/R.8 and Corr.! which is reproduced in
annex II.

D. Comments on article 3 (Exclusion of the application
of the Law by contract)

31. Spain proposed the deletion of this article on
the ground that it would permit the stronger party
to impose on the other party rules that reduce his own
liability and increase his rights,72

E. Comments on article 5 (Exclusion of consumer
and other goods from the sphere of the Law)

32. Several States suggested that paragraph 1(a)
of article 5 should be deleted. Austria proposed the
deletion on the basis that the reinsertion in the text
of subparagraphs 1(a), (b) and (c) of article 1 of
ULIS, as suggested by a number of countries (see
paras. 18-22 above), would make the ex,emption of
consumer goods unnecessary.73 UNIDROIT held that
by acceptance of its proposal in respect of article 1

65 Official Records of the General Assembly, Twenty-sixth
Session, Sixth Committee, 1248th meeting, para. 17.

66 Ibid., 1251st meeting, para. 32.
67 A/CN.9/SR.74, p. 6.
68 A/CN.9/SR.74, p. 9.
69 Ibid., p. 13.
70 Ibid., p. 14.
71 Annex II, text on articles 1 and 2, paragraph A(e).
72 Annex II, text on article 3.
73 A/CN.9/SR.72, p. 13.
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(para. 17 above), sales of consumer goods would be
excluded automatically.74 Spain's reason for the deletion
of paragraph l(a) was that this paragraph placed a
restriction on the scope of the law which was not
rational and which, in addition, was based on tests
that were difficult to apply.75

33. The Arab Republic of Egypt agreed, in prin
ciple, with subparagraph 1(a) but suggested that the
language of the paragraph should be revised in order
to eliminate practical difficulties caused by the am
biguity of such terms as "individual" and "personal".76

34. Comments were also made as regards subpara
graph 2(b). Poland wondered whether it was necessary
to exclude from the Law ships and ,aircrafts in which
there was substantial trade.77 Spain held that any refer
ence in this paragraph to registration should be deleted
and replaced by technical data based on the economic
importance of the goods sold (minimum tonnage or
power). It suggested the following language:

"(b) of any ship or inland navigation vessel of
[specified] tonnage or any aircraft of [speci
fied] powers."78

F. Comments on article 6 (Mixed contracts)

35. Spain suggested that the provision in article 6
should be transferred into article 1; in addition, the
provision should be formulated in a positive way by
stating that there shall be deemed to be a contract
of sale whenever the substantive obligations of the
parties consist in the delivery of and payment for
goods.79

36. In view of the manifold comments and proposals
relating to the sphere of application of the Law, Spain
suggested that the Working Group should defer con
sideration of this question until a final draft on substan
tive rules has been completed. 8Q In connexion with this
proposal the Working Group might also wish to con
sider whether the problems connected with the sphere
of application of the Law could not be more easily
resolved on the basis of a study. Such study would
compare the original text of ULIS with the different
proposals relating to the sphere of application of the
Law in order to demonstrate which factual situations
are covered by the existing text and which by the
different suggested texts and solutions.

III. COMMENTS ON ARTICLES 7 TO 17

A. Comments on article 8 (Questions not regulated
in the Law)

37. Spain expressed the view that although the re
tention of this article would not create any problem,
it served no purpose since the scope of the Law was
in itself determined by the content of its provisions.

74 AjCN.9/SR.73, p. 3.
75 Annex II, text on article 5, section A.
76 A/CN.9/SR.73, p. 4.
77 A/CN.9/SR.72, p. 3.
78 Annex II, text on article 5, section B.
79 Ibid., text on article 6.
80 Annex II, text on articles 1 and 2, paragraph A( 1).

At the same time, however, Spain also noted that it
would be desirable to formulate a uniform law that
would govern all aspects of contracts of sale and would
accordingly include the questions of formation and
validity of the contract as well as provisions on limita
tion (prescription).81

B. Comments on article 9 (Usages)

38. The USSR held it necessary that this article
should be reviewed because members of the Working
Group had divergent views thereon.82

39. Spain deemed it necessary to make a distinction
in the text of this article between normative usages,
i.e., usages which had achieved, in a particular type
of contract, a degree of observance such that any
agreement of the same class was considered to be
subject to that usage, and contractual or interpretative
usages, i.e., usages which derived their binding force
from the interest of the parties.83 On the basis of this
distinction, Spain suggested the following language for
article 9:

"1. The parties shall be bound by any usage
which they have expressly made applicable to their
contract and by any practices which they have estab
lish between themselves.

"2. The parties shall also, unless otherwise ex
pressly agreed, be bound by any usages of inter
national trade, whether or not known to the parties,
which are generally observed in contracts of the type
involved. In the event of conflict with the present
Law, such usages shall prevail unless otherwise
agreed by the parties.

"3. Where expressions, provisions or forms of
contract commonly used in commercial practice are
employed, they shall be interpreted according to the
meaning generally accepted and regularly given to
them in the trade concerned unless otherwise ex
pressly agreed by the parties."84

C. Comments on article 13 (Definition of the expres
sion "a party knew or ought to have known" )

40. Guyana observed that deletion of article 13 on
the ground that the term "reasonable person" was
undefinable and therefore difficult to apply in an inter
national sales transaction, was inconsistent with the
inclusion of a similar test in article 2(a). Accordingly,
either the test in article 2(a) should be abandoned or
article 13 should be retained. 85

D. Comments on article 15 (Form of the contract)

41. Several States suggested the deletion of this
article. India made this proposal on the basis that an
identical text was contained in article 3 of the Uniform
Law on Formation. Moreover, article 8 of ULIS pro-

81 Ibid., text on article 8.
82 A/CN.9/SR.71, p. 10.
83 See annex II, text on article 9 for detailed analysis of the

different types of usages.
84 Ibid., pp.13-14.
85 Official Records of the General Assembly, Twenty-sixth

Session, Sixth Committee, 1248th meeting, para. 18.
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vided that the Law was not concerned with the forma- 45. Argentina suggested that the words "and shall
tion of the contract, nor with its validity. The question not be subject to any other requirements as to form"
of form, therefore, could be handled when the Com- should be deleted from the first sentence of article 15;
mission came to consider the Uniform Law on Forma- this change and interpreting article 15, in the light of
tion.86 Iran,87 Spain,88 Tanzania,89 Poland,90, France91 articles 8 and 5, would achieve the objective stated
and Austria92 were also of the opinion that the question in paragraph 43 above. At the same time the suggested
of form belonged in the Uniform Law on Formation. deletion from article 15 would eliminate the con-
In Byelorussia's opinion formation of the contract tradiction now existing between this article and ar-
should not be dealt with in the Uniform Law; in any ticle 8,107 Ghana agreed with the deletion of the above
event, countries should be permitted to require that words and suggested that the second sentence of the
contracts must be in writing.93 This position was also article should also be deleted and that, as already
supported by Bulgaria.94 On the other hand, Singa- reported, the article should be supplemented by a text
pore,95 the United States,96 Mexic097 and the United on the lines of that quoted in paragraph 44 above.108

Kingdom98 were of the opinion that article 15 should 46. Ethiopia109 and IndiallO suggested that the
be maintained. present text of the article should be preceded by the

42. The United States99 and the United Kingdom words "unless otherwise agreed by the parties or pro-
suggested that article 15 should be retained in its present vided by a mandatory rule of the national law of any
form. The United Kingdom pointed out that this was of the parties" as proposed by Brazil at the fourth
desirable because under the conditions of modem trade, session of the Commission.lll

formation, variation and cancellation of the contract 47. The observer for UNIDROIT noted that written
were often effected orally by telephone.1oo form was required in many countries with respect to

43. There were many proposals that the contract contracts entered into by Government agencies. He
should be in writing if this was required by the law of suggested therefore that the text of article 15 be sup-
the country of either party. plemented by the words "without prejudice to contracts

44. The USSR suggested that the present text of entered into by Government agencies".1l2 The USSR
. h . . pointed out that such a solution would not be satis-

article 15 should be supplemented WIt a provlSlon set factory since in the USSR international trade was not
forth in paragraph 115 of the report of the Working
Group on its second session.101 This provision reads: carried out by the Government but by foreign trade
"The contract however, shall be in writing if so required organizations which were independent legal bodies.ll3

by the laws 'of at least one of the countries in the France proposed that a distinction be made between
territories whereof the parties have their place of contracts concluded between private persons and con-
business".102 The United States opposed this pro- tracts between public bodies. ll4

posaP03 Ghana supported the inclusion of the ~~ove 48. Norway suggested that a clause should be in-
provisionl04 but supplemented by a further provlSlon: eluded in the Convention to the effect that any State
that it was the duty of the party whose place of busin7ss could make a declaration that it required the written
was in the territory of a country the law of WhICh form for contracts of sale to which one of its State
required written form, to inform the other party. of enterprises or agencies was a party. The clause would
this requirement.l05 If written form should be reqUl.red read as follows:
an obligation to inform the other party of the reqUlre- "Any State may, at the time of the deposit of
ment was supported by the United Kingdom. However, its instrument of ratification of or accession to the
the United Kingdom maintained its view that sellers present Convention, declare by a notification ad-
and buyers should be allowed to conclude contracts dressed to the Secretary-General of the United
orally if they wished; in addition the Law ~houl~ not Nations that, notwithstanding article 15 of the
oblige countries to amend the rules of theIr natIOnal Uniform Law, the form of writing is required
legislation concerning the form of contracts.l06 according to its law for the enforcement in its

territory of contracts of sale to which the State or
governmental agency is a party."115
49. Brazil disagreed with the above solution on

the ground that businessmen would not know which
States had made such a reservation.116

50. Ghana pointed out that the solution to be
adopted depended on the approach of the national
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laws of the countries which required the contract to
be in writing: In the absence of a writing, was the
contract void or merely unenforceable? The position
of Ghana in respect of both cases appears in annex III
to this report.

E. Comments on article 17 (1nterpretation)

51. Argentina1l7 and ,India supported the text of
article 17 as recommended by the Working Group;
India held that the alternative texts proposed during
the second session of the Working Group in some cases
were uncertain as the original text of ULIS and in other
cases would encourage the judge to apply national law
instead of ULIS.1l8

52. Several proposals were submitted with a view
to improve the text recommended by the Wbrking
Group. Hungary119 and the United States120 suggested
that the words now in brackets should be deleted.
Egypt also proposed the deletion of these words with
the further suggestion that the last part of the proposal
should be reworded to read: "... and to the need to
promote the uniformity of rules governing the inter
national sale of goods" .121 Spain proposed that the text
recommended by the Working Group should be sup
plemented by reference to the principle of good faith. 122
Iran suggested rewording of the text to read: "In in
terpreting and applying the provisions of this Law,
regard shall be had to its general purpose of promoting
uniformity in international trade".123

53. Tanzania held that neither the original nor the
Working Group's texts were appropriate; instead, a
provision was needed that would govern interpretation
not merely by explanation of the purpose of the Law.
It held further that the interpretation clause of the
Law should make it clear that no recourse to national
law should be admitted in interpretation.124

54. Many comments were concerned with the
problem of gaps in the Law. The United Kingdom,125
Australia126 and Hungary were of the opinion that
there was no need to adopt any provision on the ques
tion of gaps; in Hungary's view, gaps would be covered
either by the terms of the contract or by trade practices
and usages. 127

55. Other States, however, held that the recom
mended text of article 17 should be supplemented by
a provision dealing with gaps. Brazil was of the opinion
that, while there was no need for a provision on inter
pretation, it was essential to have a provision on gaps.128
Brazil supported the inclusion in the text of the pro
vision on gaps contained in paragraph 131 of the

117 A/CN.9/SR.78, p. 2.
118 A/CN.9/SR.71, p. 9.
119 A/CN.9/SR.77, p. 15.
120 Ibid., p. 13.
121 Ibid., p. 11.
122 Ibid., p. 12.
123 A/CN.9/SR.78, p. 13.
124 Ibid., p. 5.
125 A/CN.9/SR.77, p. 11.
126 Ibid., p. 15.
127 Ibid.
128 Ibid., p. 14.

Working Group's report on its second session.129 It was
suggested, however, that the words "governed by the
present Law" should be deleted and the following
expression should be added in brackets to the end of
the proposed provision: "[such as its international
character and promotion of the uniformity of the
Law]".130 Argentina also expressed its willingness to
accept the text suggested in paragraph 131 of the
report.131

56. Ghana expressed the view that, in order to
settle the question of gaps, recourse should be had
to the rules of private international law. Alternatively
the Working Group should draw up a descending scale
of norms which would indicate what rules should be
looked at to find the residual law.132 The USSR noted
that, if no other solution could be found, the ques
tion of gaps could be settled by including a
passage in the Commission's report recording the
consensus that private international law should apply
to questions not settled by ULIS.l33 The Arab Republic
of Egypt objected to any reference to private inter
national law unless the Law contained some uniform
rule concerning conflict of laws.134 Bulgaria suggested
that any reference to domestic law should be avoided.13ll '
Pakistan held that it would be useful to include in
article 17 a residual rule of conflict of laws on the
lines of article 110, paragraph 1, of the CMEA General
Conditions of Delivery of 1968.136

57. Spain proposed the following text:
"Questions concerning matters governed by the

present Law which are not expressly settled therein
and which cannot be settled by means of the
analogous application of its own rules shaH be subject
to the system indicated by the lex fori for the case
of gaps in the Law."137
58. Poland proposed the following text:

" (2) If in the case of a contract governed by this
Law it is not possible to solve a certain question by
means of interpretation and application of this Law,
the following laws would apply:

" (a) in case of a question concerning. .. the law
of . " (here a unified rule on conflict of
laws should be inserted, to be agreed by
the Commission).

129 A/CN.9/52. The text reads: "Questions concerning mat
ters governed by the present Law which are not expressly
settled by it shall be settled in conformity with its underlying
principles and purposes".

130 A/CN.9/SR.77, p. 14.
131 A/CN.9/SR.78, p. 2.
132 Iqid., p. 12 and Official Records of the General Assembly,

Twenty-sixth session, Sixth Committee, 1251st meeting,
para. 72.

133 A/CN.9/SR.78, p. 7.
134 /bid., p. 12.
13ll Official Records of the General Assembly. Twenty-sixth

Session, Sixth Committee, 1252nd meeting, para. 28.
13G/bid., 125lst meeting, para. 23. The text of article 110,

paragraph 1, of the CMEA General Conditions reads:
"1. Relations of the parties concerning delivery of goods,

in so far as they are not regulated or not fully regulated by
contracts or by the present General Conditions of Delivery,
shall be governed by the substantive law of the seller's
country."
1n A/CN.9/SR.78, p. 11. See also Official Records of the

General Assembly, Twenty-sixth Session, Sixth Committee'
1252nd meeting, para. 43. '
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"(b) in case of a question concerning. .. the law ~O. ~ra~c~ recomme.nded that in order to promote
of ... (idem.) umfonmty m mterpretation, the Commission should set

"(c) idem."188 up a standing working group with the task to publish
59. Austria suggested that article 17 should be commentaries every five years, setting out and criticizing

deleted from the text of the Uniform Law; the text judgements involving interpretation of the Uniform
adopted by the Working Group would be better placed Law. 140 Belgiuml41 and Poland 142 supported the pro-
in a preamble, a protocol of signature or any other posaI.
instrument not forming an integral part of the text,189

..

188 Annex IV.
189 A/CN.9/SR.77, p. 14.

140 A/CN.9/SR.78, p. 4.
141 Ibid.
142 Ibid., p. 6.
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session, held in Geneva from 17 to 28 January 1972 (A/CN.9/62*, Add.1** and Add.2***)

CONTENTS

Introduction .
Action with respect to the Uniform Law . .
Future work .

Annexes

I. Decisions of the Working Group .
II. Reasons for decisions of the Working Group .

III. Revised text of articles 1-55 of the Uniform Law .

Paragraphs

1-10
11-14
15-17

Page

79
82
90

INTRODUCTION

1. The Working Group on the International Sale
of Goods was established by the United Nations Com
mission on International Trade Law at its second ses
sion, held in ~areh 1969. The Working Group consists
of the followmg 14 members of the Commission:
Austria,* Brazil, France, Ghana, Hungary, India, Iran,
J~p~, Kenya, Mexico, Tunisia, Union of Soviet So
emItst Republics, the United Kingdom of Great Britain
and Northern Ireland, and the United States of America.
Under .p~ragra~h 3 of the resolution adopted by the
CommIssIOn at ItS second session,! the Working Group
shall:

"(a) Consider the comments and suggestions by
States as analysed in the documents to be prepared
by the Secretary-General. " in order to ascertain
which modifications of the existing texts [the Hague
Conventions of 1964 relating to a Uniform Law on
the International Sale of Goods and to a Uniform
Law on the Formation of Contracts for the Inter
national Sale of Goods (UUS)] might render them
capable of wider acceptance by countries of dif-

* Appointed by the Commission at its fourth session follow
ing t~e relinquish!llent by Norway of its membership in the
Workmg Group m order to accommodate the inclusion of
a new member of the Commission.

. 1 Report of the United Nations Commission on Interna
tIonal Trade Law on the work of its second session (1969)
Ofjic,ial Records of the General Assembly, Twenty-fourth
SeSSIOn, Supplement No. 18 (AI7618) (hereafter referred to
as UNCITRAL, report on second session (1969», para. 38;
UNCITRAL Yearbook, vol. I: 1968-1970, part two, n, A.

* 24 February 1972.
** 21 March 1972.
*** 3 March 1972.

ferent legal, social and economic systems, or whether
it will be necessary to elaborate a new text for the
same purpose, or what other steps might be taken
to further the harmonization or unification of the
law of the international sale of goods;

"(b) Consider ways and means by which a more
widely acceptable text might best be prepared
and promoted, taking also into consideration the
possibility of ascertaining whether States would be
prepared to participate in a Conference;"
2. The Working Group held its first session at the

United Nations Headquarters in New York from
5 January to 26 January 1970, and its second session
at the United Nations Office at Geneva from 7 De
cember to 18 December 1970. Reports of the Working
Group on its first and second sessions2 were submitted,
respectively, to the third and fourth sessions of the
Commission.

3. The Commission, at its fourth session, decided,
"1. ... :
"(a) The Working Group on the International

Sale of Goods should continue its work under the
terms of reference set forth in paragraph 3 (a) of
the resolution adopted by the Commission at its
second session;

"(b) The Working Group should determine and
improve where necessary its own working methods
and programme of work;

2 A/CN.9/35 and A/CN.9/52; UNCITRAL Yearbook
vol. I: 1968-1970, part three, I, A, 2, and UNCITRAL Year:
book, vol. II: 1971, part two, I, A, 2.
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"(c) Until the new text of a uniform law or the
revised text of ULIS has been completed, the Work
ing Group should submit a progress report on its
work to each session of the Commission, ,and any
comments or recommendations which representatives
may make at the sessions on issues set out in the
progress reports shall be considered by the Working
Group in the preparation of the final draft; the
Commission will take its decisions on the substantive
issues which may arise in connexion with provisions
of a new uniform law or the revised text of ULIS
when it has before it, for approval, the final text
and accompanying commentary prepared by the
Working Group;

"(d) In accordance with paragraph (c) above,
the Working Group, when preparing its final draft,
should take into consideration the comments and
opinions voiced by representatives in connexion with
the items considered at the fourth session of the
Commission.

"2. Authorizes the Working Group to request
the Secretary-General to prepare studies and other
documents which are necessary for the continuation
of its work."3

4. Pursuant to the above decision, the Working
Group met during the fourth session of the Com
mission and adopted certain organizational measures
relating to its third session.

5. The Working Group held its third session at
the United Nations Office at Geneva from 17 January
to 28 January 1972. All members of the Working
Group were represented except Tunisia.

6. The session was also attended by observers from
Australia, Belgium, Norway and Spain, and from the
following intergovernmental and international non
governmental organizations: Commission of the Euro
pean Communities, The Hague Conference on Private
International Law, International Institute for the Uni
fication of Private Law (UNIDROIT), and Inter
national Chamber of Commerce (ICC).

7. The following documents were placed before the
Working Group:

(a) Provisional agenda (AjCN.9jWG.2jWP.12)

(b) Note by the secretariat of UNIDROIT on the
concept of "delivery", ("delivrance") in the drafting of
ULIS (AjCN.9jWG.2jWP.5)

(c) Report of the Secretary-General: "Delivery" in
the Uniform Law on the International Sale of Goods
(AjCN.9jWG.2jWP.8).

(d) Report of the Secretary-General: "Ipso facto
avoidance" in the Uniform Law on the International
Sale of Goods (AjCN.9jWG.2jWP.9)

(e) Note by the Secretary-General: Analysis of
comments and proposals relating to articles 18-55 of
the Uniform Law on the International Sale of Goods
(ULIS) (AjCN.9jWG.2jWP.I0 and Add.l and
Add.2)

3 Report of the United Nations Commission on International
Trade Law, Official Records of the General Assembly, Twenty
sixth Session, Supplement No. 17 (A/8417) para. 92;
UNCITRAL Yearbook, vol. II, part one, II, A.

(I) Note by the Secretary-General: Analysis of com
ments and proposals relating to articles 1-17 of the
Uniform Law on the International Sale of Goods
(ULIS) (AjCN.9jWG.2/WP.ll and Corr.1)

(g) Note by Austria, Belgium, Egypt and France
on the definition of an international sale of goods
(A/CN.8jWG.2/WP.13) .

8. The Working Group adopted the following
agenda:
1. Election of officers
2. Adoption of the agenda
3. Consideration of articles 18-55 of ULIS
4. Consideration of articles 1-17 of ULIS
5. Future work
6. Adoption of the report.

9. At its first and seventh meetings, held on 17 and
20 January 1972, the Working Group, by acclama
tion, elected the following officers:

Chairman: Mr. Jorge Barrera Graf (Mexico)
Rapporteur: Mr. Dileep Anant Kamat (India)
10. In the course of its deliberations, the Working

Group set up drafting parties to which various articles
were assigned.

ACTION WITH RESPECT TO THE UNIFORM LAW

11. In accordance with the programme of work
decided upon at a meeting of the Working Group held
during the Commission's fourth session, the Working
Group considered articles 1 to 6 and 18 to 55 of the
Uniform Law on the International Sale of Goods.

12. The Working Group's conclusions with respect
to these articles are shown in annex I.

13. The reasons for these conclusions as well as the
general trends of opinions relating to particular articles
of ULIS appear from annex II to this report, prepared
by the Rapporteur subsequent to the session of the
Working Group.4 Some members of the Working Group
had reservations or doubts concerning certain of the
conclusions; these views are also noted in annex IVI

14. The text of articles 1-55 as adopted or as
deferred for further consideration appears in annex III.6

FUTURE WORK

15. The Working Group decided that at its next
session it would continue consideration of those articles
on the agenda of the present session on which no
final decision was taken and would also consider
articles 56-70.

16. The Working Group requested the Secretariat
to submit to the next session of the Working Group
a working paper that would consolidate the work done
at the present session and suggest alternative solutions

4 Because of the relationship between the articles under con
sideration, decisions with respect to many of the articles were
reached in the course of the last two days of the session.
For this reason, it was not practicable during the session to
prepare and adopt a report giving the reasons for these
decisions.

5 Annex II appears in document A/CN.9/62/Add. I.
6 Annex III appears in document A/CN.9/621Add.2.
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for the problems !raised during that session. The Secre
tariat might consult with such members of the Working
Group and in such manner as it would find appropriate.
The members of the Working Group expressed their
willingness to co-operate with the Secretariat in this
task.

17. The Working Group decided that it would hold
a meeting during the fifth session of the Commission
in order to consider the time and place of its next
session and to give further consideration to the pre
paratory work to be done for that session.

ANNEX I

Decisions of the Working Group

SPHERE OF APPLICATION OF THE LAW: ARTICLES 1-6

1. The Working Group approved the following text to
replace articles 1-6 of ULIS subject to the viewpoints and
reservations reflected in annex IT:

Article 1

1. The present Law shall apply to contracts of sale of
goods entered into by parties whose places of business are
in different States:

(a) When the States are both Contracting States; or

(b) When the rules of private international law lead to
the application of the law of a Contracting State.

2. The fact that the parties have their places of business
in different States shall be disregarded whenever this fact
does not appear either from the contract or from any
dealings between, or from information disclosed by the
parties at any time ,before or at the conclusion of the
contract.

3. The present Law shall also apply where it has been
chosen as the law of the contract by the parties.

Article 2

The present Law shall not apply to sales:

1. (a) Of goods of a kind and in a quantity ordinarily
bought by an individual for personal, family or household
use, unless it appears from the contract [or from any
dealings between, or from information disclosed by the
parties at any time before or at the conclusion of the
contract] that they are bought for a different use;

(b) By auction;

(c) On execution or otherwise by authority of law.

2. Neither shall the present Law apply to sales:

(a) Of stocks, shares, investment securities, negotiable
instruments or money;

(b) Of any ship, vessel or aircraft [which is registered
or is required to be registered];

(c) Of electricity.

Article 3

1. The present Law shall not apply to contracts where
the obligations of the parties are substantially other than
the delivery of and payment for goods.

2. Contracts for the supply of goods to be manufactured
or produced shall be considered to be sales within the
meaning of the present Law, unless the party who orders
the goods undertakes to supply an essential and substantial
part of the materials necessary for such manufacture or
production.

Article 4

For the purpose of the present Law:
(a) Where a party has places of business in more than

one State, his place of business shall be his principal place
of business, unless another place of business has a closer
relationship to the contract and its performance, having
regard to the circumstances known to or contemplated by
the parties at the time of the conclusion of the contract;

(b) Where a party does not have a place of business,
reference shall be made to his habitual residence;

(c) Neither the nationality of the parties nor the civil
or commercial character of the parties or the contract shall
be taken into consideration;

(d) A "Contracting State" means a State which is Party
to the Convention dated ... relating to .•. and has adopted
the present Law without any reservation [declaration] that
would preclude its application to the contract;

(e) Any two or more States shall not be considered to
be different States if a declaration to that effect made under
article [II] of the Convention dated. " relating to. " is in
force in rcspect of them.

Article 5

The parties may exclude the application of the present
Law or derogate from or vary the effect of any of its
provisions.

GENERAL OBLIGATIONS OF THE SELLER; OBLIGATIONS AS REGARDS
THE DATE AND PLACE OF DELIVERY: ARTICLES 18-32

ARTICLE 18

2. The Working Group decided that in order to make it
clear that all obligations of the seller should be performed as
required by the contract and the law, the French text of
this article should read as follows:

Le vendeur s'oblige, dans les conditions prevues au contrat
et a la presente loi, a effectuer la delivrance, a remettre les
documents s'il y a lieu, et a transferer la propriete.

It was held that the English text was clear enough and did not
need to be redrafted.

3. In view of the comments made on the substance of the
article, the Working Group deferred final action on this
article until its next session.

ARTICLES 19-23

4. The Working Group decided to take as a basis for its
consideration of these articles the text of articles 19 to 21
set forth in document A/CN.9/WG.21IIIICRP.16 and, as
article 22, the text of article 21 contained in document AI
CN.9/WG.21III/CRP.3. The texts of these articles read as
follows:

Article 19

Delivery consists in the seller's doing all such acts as are
necessary in order to enable the buyer to take over the
goods.

Article 20

1. Delivery shall be effected:
(a) Where the contract of sale involves the carriage of

goods and no other place for delivery has been agreed upon,
by handing the goods over to the carrier for transmission to
the buyer;

(b) Where, in cases not within the preceding paragraph,
the contract relates to specific goods or to unascertained
goods to be drawn from a specific stock to be manufactured
or produced and the parties knew that the goods were at or
were to be manufactured or produced at a particular place
at the time of the conclusion of the contract, by placing the
goods at the buyer's disposal at that place;
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(c) In all other cases by placing the goods at the buyer's
disposal at the place where the sener carried on business
at the time of the conclusion of the contract or, in the
absence of a place of business, at his habitual residence.

Article 21

1. If the sener is bound to deliver the goods to a carrier,
he shall make, in the usual way and on the usual terms,
such contracts as are necessary for the carriage of the
goods to the place fixed. 1 Where the goods are not clearly
marked with an address or otherwise appropriated to the
contract, the sener shan send the buyer notice of the
consignment and, if necessary, some document specifying
the goods.

2. [Article 54(2) unchanged.]

Article 22

The sener shall [hand the goods over, or place them at
the buyer's disposal]:

(a) If a date is fixed or determinable by agreement or
usage, on that date; or

(b) If a period (such as a stated month or season) is
fixed or determinable by agreement or usage, within that
period on a date chosen by the seller unless the circum
stances indicate that the buyer is to choose the date; or

(c) In any other case, within a reasonable time after the
conclusion of the contract.
5. Various comments were made in respect of these arti

cles.
6. The Working Group deferred final action on articles 19

to 23 until its next session.

ARTICLES 24-32

7. The Working Group took as a basis for its consideration
of these articles the text set forth in the report of Drafting
Party II (A/CN.9/WG.2I1II/CRP.9), reading as fonows:

Article 24

1. Where the seller fails to perform his obligations as
regards the date or place of delivery, the buyer may
exercise the rights provided in articles 25 to 27.

2. The buyer may also claim damages as provided in
article 82 or in articles 84 to 87.

3. In no case shaH the seller be entitled to apply to a
court or arbitral tribunal to grant him a period of grace.

Article 25

1. Where the failure to deliver the goods at the date or
place fixed amounts to a fundamental breach of the con
tract, the buyer may either retain the right to performance
of the contract by the seller or by notice to the sener
declare the contract [avoided].

[2. If the seller requests the buyer to make known his
decision under paragraph 1 of this article and the buyer
does not comply promptly, the seller may effect delivery of
the goods within a reasonable time, unless the request indi
cates otherwise.]

[2. If the seHer requests the buyer to make known his
decision under paragraph 1 of this article and the buyer
does not comply promptly, the seller may effect delivery of
the goods before the expiration of any time indicated in
the request, or if no time is indicated, before the expiration
of a reasonable time.]

1 Note that article 54, paragraph 1 of ULIS, which served
as basis for this sentence, has been later revised by the Work
ing Group to read as set out in paragraph 34 below.

3. If, before he has made known to the seller his de
cision under paragraph 1 of this article, the buyer is
informed that the seller has effected delivery and he does
not exercise promptly his right to declare the contract
[avoided] the contract cannot be [avoided].

4. If after the date fixed for delivery the buyer requests
the seller to perform the contract, the buyer cannot declare
the contract [avoided] before the expiration of any time
indicated in the request, or, if no time is indicated, before
the expiration of a reasonable time, unless the seller refuses
to deliver within that time.

Article 26

1. Where the failure to deliver the goods at the date
or place fixed does not amount to a fundamental breach of
the contract, the seHer shall retain the right to effect deli
very and the buyer shaH retain the right to performance
of the contract by the seHer.

2. The buyer may however grant the seller an additional
period of time of reasonable length. If the seller fails to
perform his obligations within this period, the buyer may
by notice to the seller declare the contract [avoided].

Article 27

Where the seller tenders delivery of the goods before the
date fixed, the buyer may take delivery or refuse to take
delivery.

ARTICLES 28 TO 32
[Deleted]

8. The Working Group requested the representative of
Hungary to submit a study on the two alternatives of para
graph 2 of article 25 recommended by Drafting Party II
(A/CN.9/WG.21IIIICRP.9) and, if necessary, on questions
covered by articles 24-32, taking into consideration the
proposals contained in document A/CN.9/WG.2/IIIICRP.9
and the comments made thereon. The study would be cir
culated by the Secretariat among members of the Working
Group before the next session of the Working Group.

9. In view of the above decision the Working Group
decided to defer final action on these articles until its next
session.

OBLIGATIONS OF THE SELLER AS REGARDS CONFORMITY OF THE

GOODS: ARTICLES 33-49

ARTICLE 33

10. The Working Group took note of the proposals con
tained in documents A/CN.9/WG.21I1I1CRPA/Rev.l and
A/CN.9/WG.21III/CRP.14 relating to paragraph 1 of this
article and decided to defer final action on this paragraph
until its next session.

11. With respect to paragraph 2 of this article, the Work
ing Group decided that in the French version of that para
graph the word manifestement should be inserted immediately
before the words sans importance. The representatives of the
United States and of the United Kingdom were requested to
produce an equivalent English version to replace the words
"not material" in the English text of this paragraph and they
suggested the words "clearly insignificant".

ARTICLE 34

12. The Working Group decided to delete this article.

ARTICLE 35

13. The Working Group adopted the first sentence of
paragraph 1 of this article and decided to defer consideration
of the second sentence of this paragraph pending future action
in connexion with the articles on passing of risk.
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14. With respect to paragraph 2 of this article, the Work
ing Group tentatively adopted a proposal that would make
the paragraph read as follows:

The seller shall be liable for the consequences of any
lack of conformity even though they occur after the time
fixed in paragraph 1 of this article.

15. In view of the comments made in respect of this text,
the Working Group decided to defer final action on para
graph 2 until the next session.

16. The Working Group further requested the representa
tive of the USSR to submit for future consideration a text
on the seller's liability for the breach of a guarantee in respect
of the goods.

ARTICLE 36

17. The Working Group decided to defer consideration of
this article until a final decision was taken in respect of
article 33.

ARTICLE 37

18. The Working Group decided to delete the word "fixed"
and to add at the end of this article the following sentence:
"The buyer shall, however, retain the right to claim damages
as provided in article 82", and it adopted the article as
amended. The article as adopted reads:

If the seller has handed over goods before the date for
delivery he may, up to that date, deliver any missing part
or quantity of the goods or deliver other goods which are
in conformity with the contract or remedy any defects
in the goods handed over, provided that the exercise of
this right does not cause the buyer either unreasonable
inconvenience or unreasonable expense. The buyer shall,
however, retain the right to claim damages as provided in
article 82.

ARTICLE 38

19. The Working Group reiterated its approval of para
graphs 1, 2 and 3 of the text contained in paragarph 109 of
document A/CN.9/35.

20. In view of the comments made in respect of para
graph 4 of this text, the Working Group decided to defer
final action on this paragraph to its next session.

ARTICLE 39

21. The Working Group decided to substitute the expression
"within a reasonable time" for the word "promptly" where it
appears in paragraph 1 and to delete the language commencing
with "and invite the seller ..." to the end of the sentence in
paragraph 2.

22. The Working Group decided to adopt this article as
amended. The article as adopted reads as follows:

1. The buyer shall lose the right to rely on a lack of
conformity of the goods if he has not given the seIler
notice thereof within a reasonable time after he has dis
covered the lack of conformity or ought to have discovered
it. If a defect which could not have been revealed by the
examination of the goods provided for in article 38 is
found later, the buyer may none the less rely on that defect,
provided that he gives the seIler notice thereof within a
reasonable time after its discovery. In any event, the buyer
shall lose the right to rely on a lack of conformity of the
goods if he has not given notice thereof to the seIler
within a period of two years from the date on which the
goods were handed over, unless the lack of conformity
constituted a breach of a guarantee covering a longer
period.

2. In giving notice to the seIler of any lack of conformity,
the buyer shall specify its nature.

3. Where any notice referred to in paragraph 1 of this
article has been sent by letter, telegram or other appropriate
means, the fact that such notice is delayed or fails to arrive
at its destination shall not deprive the buyer of the right
to rely thereon.

ARTICLE 40

23. The Working Group decided to adopt this article with
out change.

ARTICLE 41

24. The Working Group adopted the text proposed by
Drafting Party VI. The article as adopted reads:

Where the buyer has given due notice to the seller of the
failure of the goods to conform with the contract, the
buyer may:

(a) exercise the rights provided in articles 42 to 46;
(b) claim damages as provided in article 82 or articles

84 to 87.

ARTICLE 42

25. The Working Group adopted the text proposed by
Drafting Party V. The article as adopted reads:

The buyer shaIl retain the right to performance of the
contract, unless he has declared the contract avoided under
this Law.

ARTICLES 43-44

26. The Working Group deferred consideration of these
articles until its next session and decided to use as a basis
for future consideration of these articles the alternative pro
posals in document A/CN.9/WG.2/IIIICRP.17/Add.l, as
amended. The proposals read:

ALTERNATIVE A

Article 43

[Where the buyer requires the seIler to perform the
contract or] where the contract has not been declared
avoided under article 44, the seller may deliver any missing
part or quantity of the goods or deliver other goods which
are in conformity with the contract or remedy any defect
in the goods handed over.

Article 44

1. The buyer may declare the contract avoided if the de
livery of goods which do not conform to the contract amounts
to a fundamental breach of the contract. The buyer shaIl lose
his right to declare the contract avoided if he does not
exercise it promptly after giving the seller notice of the lack
of conformity.

2. The buyer may also declare the contract avoided
when he has fixed an additional period of time of reason
able length for the further delivery or for the remedying
of the defect and the seIler has failed to comply therewith,
provided the buyer exercises this right promptly after the
expiration of the period referred to in this paragraph.

ALTERNATIVE B

Article 43 (ULlS article 44)

1. The seIler shaIl retain, even after the date fixed for
the delivery of the goods, the right to deliver any missing
part or quantity of the goods or to deliver other goods
which are in conformity with the contract or to remedy any
defect in the goods handed over, provided that the exercise
of this right does not cause the buyer either unreasonable
inconvenience or unreasonable expense.

2. The buyer may however grant the seIler an additional
period of time of reasonable length for the performance of
the contract. If at the expiration of the additional period
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the seller has not delivered the goods or remedied the de
fect, the buyer may choose between requiring performance
of the contract in accordance with article 42 or reducing
the price in accordance with article 46 or declaring the
contract avoided in accordance with article 44.

Article 44 (ULIS article 43)

1. The buyer may declare the contract avoided if the
delivery of goods which do not conform to the contract,
amounts to a fundamental breach of the contract.

2. However, unless the seller has refused to perform, the
contract cannot be avoided:

(a) In any case where the seller under paragraph 1 of
article 43 retains the right to deliver goods or remedy
defects, before the seller has had a reasonable time to
exercise that right, or

(b) In any case where the buyer has requested per
formance of the contract, before the expiry of any period
specified in the request, or, if no period has been specified,
before the expiry of a reasonable time.

3. The buyer shall lose his right to declare the contract
avoided if he does not exercise it promptly after he has
discovered or ought to have discovered the lack of con
formity, or in cases to which paragraph 2 of this article
applies, after the expiration of the relevant period of time
referred to in that paragraph.

ALTERNATIVE C

Article 43 (merger of articles 43 and 44 of ULIS)

1. Where the non-conformity or goods delivered by the
seller amounts to a fundamental breach of contract, the
buyer, by notice to the seller, may declare the contract
[avoided]. The buyer shall lose his right to declare the
contract avoided if he does not exercise it promptly after
he discovered or ought to have discovered the lack of con
formity.

2. The seller shall retain, after the date fixed for the
delivery of the goods, the right to deliver any missing part
or quantity of the goods or to deliver other goods which
are in conformity with the contract or to remedy any
defect in the goods handed over. This right may not be
exercised if the delay in taking such action constitutes a
fundamental breach of contract or if such action causes
the buyer either unreasonable inconvenience or unreasonable
expense.

3. Although the non-conformity of the goods does not
constitute a fundamental breach the buyer may fix an addi
tional period of time of reasonable length for the further de
livery or for the remedying of the defect. If at the expiration
of the additional period the seller has not delivered the goods
or remedied the defect, the buyer may choose between
requiring the performance of the contract or reducing the
price in accordance with article 46 or, provided that he
does so promptly, declare the contract avoided.

ARTICLE 45

27. The Working Group decided to adopt this article
without change.

ARTICLE 46

28. The Working Group requested the Secretariat to submit
to the next session of the Working Group a study on this
article.

ARTICLE 47

29. The Working Group decided to adopt this article with
out change.

ARTICLB 48

30. The Working Group decided to give further attention
to this article. It was concluded that the problem of "anti
cipatory breach" posed by this article should be studied in
connexion with the related provisions on this problem that
appear in later sections of ULIS.

ARTICLE 49

31. The Working Group took note of the decision of the
Commission at its third session to the effect that "the subject
matter of article 49 of ULIS would corne within the scope of
a convention on prescription and should be omitted from the
Uniform Law on Sales". (A/8017, para. 34)

HANDING OVER OF DOCUMENTS: ARTICLES 50-51

32. The Working Group decided to defer final action on
these articles and requested the representative of Japan, in
consultation with the representatives of Austria, India and
the United Kingdom, to submit ,to the next session of the
Working Group a study on these articles. The Secretariat was
requested to circulate this study among members of tbe
Working Group.

'TRANSFER OF PROPERTY: ARTICLES 52-53

33. The Working Group decided to defer final action on
these articles until its neJtt session. It invited tbe representative
of Mexico to submit a proposal for a separate paragraph to
deal with the question of restrictions by public authority.

OTHER OBLIGATIONS OF THE SELLER: ARTICLES 54-55

ARTICLE 54

34. The Working Group decided to substitute the expression
"on tbe terms normally used for the transport of goods of
the contract description" for "on the usual terms" in para
graph 1 of this article, and adopted the article as amended.
The article as adopted reads as follows:

1. If the seller is bound to despatch the goods to the
buyer, be shall make, in the usual way and on the terms
normally used for the transport of goods of the contract
description, such contracts as are necessary for the carriage
of the goods to the place fixed.

2. If the seller is not bound by tbe contract to effect
insurance in respect of the carriage of the goods, he shall
provide the buyer, at his request, with all information
necessary to enable him to effect such insurance.

35. The Working Group decided to defer final action on
the proposal contained in document A/CN.9/WG.2IIII/
CRP.16 suggesting that tbis article should be transferred to
article 21.

ARTICLE 55

36. The Working Group decided to defer final action on
this article, and requested the representative of Japan to
extend his study on articles 50 and 51 of UUS to cover
this article.

ANNEX II

Reasons for decisions of the Working Group

SPHERE OF APPLICATION OF THE UNIFORM LAW: ARTICLES 1-6

1. The provisions of ULIS defining its sphere of applica
tion was one of the principal subjects of consideration at the
second session of the Working Group, beld in December 1970.
At that session the Working Group, inter alia, recommended
modifications of the rules of articles 1 and 2 as well as other
provisions of ULIS relating to its sphere of application. The
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4 A/CN.9/WG.21WP.ll, para. 34.
5 Ibid., para. 35.
6 I bid., paras. 29-30.
7 Ibid., para. 31.

15. The Working Group discussed these articles in the light
of the report of the Secretary-General on "Delivery" in the
Uniform Law on the International Sale of Goods (A/CN.9/
WG.21WP.8) and the comments and proposals made in respect
of these articles, as summarized in document A/CN.9/WG.21
WP.I0, paragraphs 10-23.

16. It was agreed that article 18, which was an introductory
article to chapter III of the Law on the obligation of the
seller, should be held in abeyance until the revision of that
chapter was completed.

17. With respect to the definition of "delivery" in article 19,
the Working Group gave preliminary consideration to the

GENERAL OBLIGATIONS OF THE SELLER; OBLIGATIONS AS REGARDS
TIlE DATE AND PLACE OF DELIVERY: ARTICLES 18-32

1 A/CN.9/52; UNCITRAL Yearbook, vol. II: 1971, part
two, I, A, 2.

2 Report of the United Nations Commission on International
Trade Law on the work of its fourth session (29 March
20 April 1971), Official Records of the General Assembly,
Twenty-sixth Session, Supplement No. 17 (A/8417) (herein
after referred to as UNCITRAL, report on fourth session
(1971)), paras. 57-69; UNCITRAL Yearbook, vol. II, part one,
II, A.

3 Report of the Sixth Committee (A/8506); see above,
first part, I, B.

reasons for these recommendations appear at paragraphs 43-69 The Working Group agreed that this provision was difficult to
of the report on the second session.1 apply in view of the subjective element contained in the

2. The above-mentioned report of the Working Group was expression "neither knew nor had reason to know".
considered by the Commission at its fourth session;2 the 10. The Working Group therefore substituted the above
Commission's report with respect to these matters was discussed subjective test by an objective criterion which is contained in
in the Sixth Committee of the General Assembly.3 Comments article 1, paragraph 2, in the recommended tex.t (annex I,
and proposals made at the Commission's fourth session and paragraph 1).
in the Sixth Committee during the twenty-sixth session of the
General Assembly relating to articles 1-6 of ULIS were sum- 11. Article 5(1) (a) of the text recommended by the
marized in a note by the Secretary-General (A/CN.9/WG.2/ Working Group at its second session provided that goods
WP.11, paragraphs 6 to 36). The Working Group also had ordinarily bought for consumer purposes were not excluded
before it a note by Austria, Belgium, Egypt and France on from the scope of the Law if ''the seller knew that the goods
the definition of an international sale of goods (A/CN.9/ were bought for a different use". The Working Group decided
WG.2/WP.13). that the subjective test in the above phrase should be replaced

3. In considering the above comments and proposals, the by the objective test "it appears from the contract that they
Working Group focused its attention on two objections to are bought for a different use". Some members of the
the text recommended by the Working Group at its second Working Group suggested that the test should employ the
session: (a) that the basic test of applicability of the Law language used in article 1-2 of the newly recommended text
that the parties have their places of business in different so that the text would read "it appears from the contract or
States, should be supplemented by one or more tests and, from any dealings between, or from information disclosed
(b) that the subjective criterion in article 2 (a) based on by the parties at any time before or at the conclusion of the
knowledge of the parties should be replaced by an objective contract. .. ".
criterion. In connexion with these two objections the Working . 12. The Working Group was also of the opinion that ar-
Group also paid attention to article 5 (1) (a) of the pre- tIcles 1-6, as amended, could be arranged in a more logical
viously recommended tex.t removing consumer sales from the order. To this end, the previous article 2 (a), in its revised
scope of the Law. form, was transferred to article 1 of the present text (para-

4. The Working Group set up a drafting party (IV) con- graph 2). As a result, article 1 includes all of the basic rules
sisting of the Chairman, the representatives of Austria, Japan on the applicability of the Law; article 2 (previously article 5)
and the USSR and the observer for Norway. The Drafting deals with the exclusion of certain transactions and types of
Party was requested to review the text recommended by the goods from the sphere of application of the Law. The rules
Working Group at its second session in the light of the debate relating to mixed c?ntracts, previously set forth in article 6,
and the comments and proposals mentioned above, and, if now appear as article 3. Article 4 sets out the provisions
necessary, to submit an amended text. previously contained in article 2 (b) to (/). Finally, the

5. The report of the Drafting Party appears in document present article 5 is the previous article 3.
A/CN.9/WG.21IlIICRP.15. 13. In deciding on the above rearrangement of the articles,

6. The Working Group approved, with minor amendments, the Working Group did not take decisions on comments with
the text recommended by the Drafting Party subject to the respect to the substance of subparagraph 2 (b) of present
viewpoints and reservations of some delegations reflected article 2,4 paragraph 1 of present article 3,5 article 4 (a) and
below. The text as adopted is reproduced in paragraph 1 of (b)6 of the present text and present article 5.7

annex I to the report of the Working Group. 14. All members agreed that the present text relating to
7. The Working Group considered that the reintroduction sphere of application of the Law was an improvement on the

of the qualifications contained in article 1(1) (a) (b) and previously recommended text. However, some members were
(c) of ULIS or the introduction of any similar qualifications, of the opinion that the present text did not meet all of their
as suggested in document A/CN.9/WG.2/WP.13, was not objections, especially the objection that under the recommended
desirable because of the difficulties and uncertainties set forth text certain sales which are essentially of domestic character
in paragraphs 14-22 of the report of the Working Group on might fall within the scope of the Law. These members,
its second session. therefore, suggested that the basic test of applicability con-

8. The Working Group also considered that the suggested tained in article 1(1) of the present text, should b~ sup-
qualifications were not necessary because the recommended plemented by an additional requirement relating to the carriage
text excluded from the scope of the Law both (a) consumer of the goods or by the four qualifications contained in docu-
sales and (b) transactions where the parties were not aware ment A/CN.9/WG.21WP.13.
of the fact that their places of business were in different
States. It was also considered that these rules, combined with
the basic rule requiring that the parties have their places of
business in different States, render the scope of application of
the Law similar in result to that of original ULIS or that
suggested in document A/CN.9/WG.21WP.13, but expresses
the scope of application in a clearer and simpler form.

9. Article 2 (a) of the text adopted at the second session
had excluded transactions where the parties were not aware
that they had their places of business in different States.
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question whether the Working Group should attempt to draft
a definition of this term which would provide satisfactory
solutions for specific problems such as risk of loss. In this
connexion, the Working Group considered the above-men
tioned report of the Secretary-General (A/CN.9/WG.2/
WP.8). The report analysed the attempt in ULIS to employ
a single concept of "delivery" for the solutions of specific
problems, such as risk of loss, and pointed to difficulties in
concrete commercial situations that resulted from this approach.
The Working Group concluded that the approach employed
in ULIS was unsatisfactory and that in approaching the
problem of the definition of "delivery" it would be assumed
that problems of risk of loss (chapter VI of ULIS) would
not be controlled by the concept of "delivery".

18. A second question was whether the term "delivery"
should be defined in the uniform Law. Some representatives
were of the opinion that the Law should not provide for a
definition. On the other hand, the view was expressed that
the lack of any definition would leave a gap in the Law,
particularly with reference to rules on time and place of
delivery, and it was concluded that a revised definition of
"delivery" should be included in the uniform Law.

19. The Working Group also considered the consequences
of the definition of "delivery" in ULIS that the goods are
not delivered unless they "conform with the contract". It was
observed that, as a result, goods that were accepted and
consumed by the buyer might not be considered to be
"delivered" to him. The Working Group agreed that the con
formity of the goods was not an essential element of "delivery",
and, therefore, no such requirement was to be included in the
definition.

20. Different proposals were made as to the definition of
"delivery". Some representatives suggested that the present
definition in ULIS, which reads "handing over the goods",
should be maintained. Other representatives proposed
that "delivery" should be defined as "placing the goods
at the disposal of the buyer", and still others proposed the
wording "handing over to the buyer or to a carrier or for
warding agent". It was also suggested that the present text
should be substituted by a comparatively simple definition in
general terms, based on the element of transfer of possession.

21. The Working Group also considered a proposal which
defined "making delivery" by analogy to the definition of
"taking delivery" contained in article 65 (A/CN.9/WG.2/
IIIICRP.2). The Working Group adopted this proposal, with
minor changes, as a working hypothesis. The text as adopted,
reads:

Delivery consists in the seller's doing all such acts as
are necessary in order to enable the buyer to take over
the goods.
22. With respect to articles 20-23, the Working Group set

up a drafting party (I) consisting of the representatives of
Austria, France, the United States and the Union of Soviet
Socialist Republics and the observer for ICC. The report of
the Drafting Party is contained in document A/CN.9/WG.21
III/CRP.3. The report, setting forth proposed revised texts
for articles 20 and 21, is as follows:

Article 20

(Article 19 (2) and (3), and article 23 (2) of ULIS
article 23 of the United States proposal)

1. Where the contract of sale involves the carriage of
goods and no other place has been agreed upon, the seller
shall hand the goods over to the carrier for transmission
to the buyer and shall, where they are not clearly marked
with an address or otherwise appropriated to the contract,
send the buyer notice of the consignment and, if necessary,
some document specifying the goods.

2. Where the sale relates to specific goods and the parties
knew that the goods were at a particular place at the time
of the conclusion of the contract, the seller shall [place the

goods at the buyer's disposal] at that place. The same rule
shall apply to unascertained goods to be taken from a
specified stock or to be manufactured or produced at a
place known to the parties at that time.

3. In all other cases, the seller shall [place the goods at
the buyer's disposal] at the place where the seller carried
on business at the time of the conclusion of the contract,
or, in the absence of a place of business, at his habitual
residence.

Article 21

(Articles 20, 21 and 22 of ULIS--article 20 of the
United States proposal)

The seller shall [hand the goods over, or place them at
the buyer's disposal] :

(a) If a date is fixed or determinable by agreement or
usage, on that date; or

(b) If a period (such as a stated month or season) is
fixed or determinable by agreement or usage, within that
period on a date chosen by the seller unless the cir
cumstances indicate that the buyer is to choose the date; or

(e) In any other case, within a reasonable time after
the conclusion of the contract.

23. In addition to comments and proposals relating to the
substance of the recommended text, many representatives
suggested that since the Drafting Party had prepared its pro
posal before the Working Group made its decision on the
definition of "delivery" (paragraph 21 above) the text recom
mended by the Drafting Party should be brought into line
with that definition.

24. Pursuant to this proposal the Working Group set up
a new drafting party (VIII) consisting of the representatives
of Austria, Hungary and the United States, to prepare a
revised draft of articles 19-23, taking into account the com
ments and proposals made during the debate. The proposal
of the Drafting Party appears in document A/CN.3/WG.21
IIIICRP.16. The text of this proposal reads as follows:

Article 19

Delivery consists in the seller's doing all such acts as are
necessary in order to enable the buyer to take over the
goods.

Article 20

1. Delivery shall be effected:

(a) Where the contract of sale involves the carriage of
goods and no place for delivery has been agreed upon,
by handing the goods over to the carrier for transmission
to the buyer;

(b) Where, in cases not within the preceding paragraph,
the contract relates to specific goods or to unascertained
goods to be drawn from a specific stock to be manufactured
or produced and the parties knew that the goods were at
or were to ,be manufactured or produced at a particular
place at the time of the conclusion of the contract, by
placing the goods at the buyer's disposal at that place;

(e) In all other cases by placing the goods at the buyer's
disposal at the place where the seller carried on business at
the time of the conclusion of the contract or, in the absence
of a place of business, at his habitual residence.

Article 21

1. If the seller is bound to deliver the goods to a carrier,
he shall make, in the usual way and on the usual terms,
such contracts as are necessary for the carriage of the goods
to the place fixed. Where the goods are not clearly marked
with an address or otherwise appropriated to the contract,
the seller shall send the buyer notice of the consignment
and, if necessary, some document specifying the goods.
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2. [Article 54 (2) unchanged.]
25. One representative held that the merit of the original

text of article 19 was that it defined delivery when the carriage
of goods was involved; in the view of this representative this
merit was lost in the new text. Another representative sug
gested that articles 19 and 20 should be combined. Some
representatives were of the opinion that ar'ticle 54 (2), that
had been included in the recommended text as article 21,
paragraph 2, should be deleted.

26. The Working Group agreed to add to the proposal of
Drafting Party VIII (CRP.16), set forth in paragraph 24
above, article 21 of the text in document CRP.3 as article 22
and to defer final action with respect to the amended text
until its next session. The text, as adopted for further con
sideration, is set out in annex I to the report of the Working
Group (paragraph 4).

27. One representative expressed the view that the structure
of ULIS was preferable to that in document CRP.16 and sub
mitted the following draft for consideration by the Working
Group at its next session:

"Section 1. Delivery of the Goods

"Article 19

"[I. Delivery consists in the seller's accomplishing the
final act necessary in order to enable the buyer to take
control of the goods.]

"2. Where the contract of sale contemplates carriage of
the goods and no other method of delivery has expressly or
impliedly been agreed upon, delivery shall be deemed to be
effected by handing over the goods to the carrier for
transmission to the buyer.

"3. Where the goods handed over to the carrier are not
appropriated to performance of the contract, the seller shall,
in addition to handing over the goods, send to the buyer
notice of the consignment and, if necessary, some document
specifying the goods."

"Articles 20, 21, 22, 23

"[ULIS unchanged.]"

Articles 24-32

28. In considering articles 24-32 of ULIS the Working
Group had before it the analysis of comments and proposals
made in respect of these articles (A/CN.9/WG.2IWP.1O, para
graphs 25-31) and the report of the Secretary-General on
"ipso facto avoidance" in the Uniform Law on the Inter
national Sale of Goods (A/CN.9/WG.2IWP.9).

29. Most representatives and observers who spoke on the
issue agreed that the concept of "ipso facto avoidance" that
was used, inter alia, in articles 25, 26 and 31 of ULIS, should
be eliminated from the remedial system of the Law because
it created uncertainty as regards the rights and obligations of
the parties in case of breach of the contract. The opinion was
also expressed that the only advantage that might be derived
from application of the concept of "ipso facto avoidance"
was that this concept could be employed to prevent the buyer
from profiting from price fluctuations; on the other hand it
was suggested that the problem of possible speculation based
on price fluctuation could be dealt with directly without the
use of the general concept of ipso facto avoidance. Most repre
sentatives concluded that any advantage related to the question
of speculation was far outweighed by the confusion and
uncertainty into which the whole relationship of the parties
would be thrown by the retention of the concept of ipso facto
avoidance. One observer noted that the system of "ipso facto
avoidance" was one of the major obstacles that prevented many
countries from acceding to ULIS.

30. One representative, who feIt that the concept of "ipso
facto avoidance" should be maintained, stated that a similar
concept was contained in his national law 'and that the applica
tion of this concept caused no difficulties in practice. The

same representative also expressed the view that the uncertainty
caused by the concept of "ipso facto avoidance" was not
worse than that resulting from a system that would require
a prolonged exchange of notices in order to avoid the con
tract. An observer also urged caution with regard to elimination
of the concept.

31. The Working Group agreed that in the remedial system
of the law avoidance of the contract should be made dependent
on notice by the injured party to the party in breach. If the
injured. party did not declare the contract avoided the contract
continued to be in force.

32. The Working Group considered the proposal as set
forth in the analysis of comments and proposals (A/CN.9/
WG.2/WP.I0, paragraph 27) that the provisions of the Law
on remedies for breach of contract with regard to the date
of delivery and the place of delivery should be amalgamated.
Several representatives expressed their agreement with this
proposal. One representative, however, objected to this pro
posal. An observer suggested that the present system of
articles 24 to 32 should be retained.

33. In addition to the above general comments and pro
posals regarding the remedial system of the Law, several
specific comments and proposals were made in respect of
articles 24 to 32.

34. In respect of article 24 one representative suggested
that since this article served no useful purpose it should be
deleted.

35. As regards article 25 some representatives were of
the opinion that this article should also be deleted. One
representative, however, expressed the view that such deletion
would only be required if the concept of "ipso facto avoid
ance" had been definitively deleted from the Law. Another
representative objected to the deletion of this article but
suggested that the article should be redrafted.

36. In respect of article 28 one representative expressed
the view that this article was too rigid. Several representatives
suggested the deletion of the article. One representative ex
pressed concern at the proposal to delete article 28 although
the text of this article was not appropriate. In the view of
this representative article 28 should state that the failure to
deliver the goods at the date fixed does not amount to a
fundamental breach of the contract.

37. The Working Group set up a drafting party (II) con
sisting of the representatives of Hungary, Japan and the
United Kingdom and the observers for Belgium and Norway.
The report of the Drafting Party is contained in document
A/CN.9/WG.2IIII/CRP.9. The text of this report is repro
duced in annex I to the report of the Working Group at
paragraph 7.

38. The Chairman of the Drafting Party reported to the
Working Group that doubts had been expressed whether the
term "avoided" was the appropriate term in English or
whether the term "terminated" or "cancelled" should be used
instead. The Drafting Party put the word "avoided" between
square brackets to indicate that this question needed further
consideration.

39. In articles 25, paragraph 1, and 26, paragraph 1, of
the proposed text the Drafting Party substituted the expres
sion "the buyer may . . . retain the right to performance"
for the expression "the buyer may ... require performance",
which was used in article 26 of ULIS. The Drafting Group
introduced this change because it held that the word "require"
(a) had overtones of specific performance which would de
pend on the rules of individual legal systems, and (b) could
be understood in such a way that the buyer had to state
expressly his wish that the contract should be performed.

40. The Drafting Party could not agree on the language
·of article 25, paragraph 2. Therefore, it included in its report
both variants which were proposed for this paragraph and
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suggested that with respect to this paragraph the Working
Group should take its final decision on the basis of a study
to be prepared on the implications of both variants.

41. One representative noted that the text recommended
by the Drafting Party, especially articles 25, paragraphs 2,
3 and 4, 26, paragraph 1, and 27, gave the impression that
any delivery made at a place other than that fixed was not a
delivery at all. The text did not provide for cases in which
the seller made delivery but at a wrong place.

42. An observer suggested that the following prOVISIon
should be included in article 24 as paragraph 2 bis:

"When the seller has effected delivery of the goods, the
buyer shall lose his rights to remedies [as regards delivery]
if he does not give the seller notice of the failure within a
reasonable time after he has received the goods and has
become or ought to have become aware of the failure."

43. The Chairman of the Drafting Party noted that the
Drafting Party had considered the above proposal and de
cided not to include it in the recommended text. Some repre
sentatives who were not members of the Drafting Party also
thought that the proposal was not acceptable.

44. In respect of article 25 of the recommended text, one
representative suggested that the new system embodied in
this article was not practicable; it should be replaced by a
system under which the seller's failure to deliver the goods at
the right place and at the right time would preclude him
from taking any action before the buyer informed him of
his (the buyer's) decision. Another representative noted
that the new system in article 25, providing that avoidance
of the contract could only be effected by express declaration,
would not eliminate disputes between the parties because the
system had maintained the concept of "fundamental breach"
and this concept might give rise to conflicting interpretations.

45. Some representatives noted that the expressions
"promptly" and "reasonable time" which were used in several
paragraphs of article 25 were not clear and, therefore, some
indication was needed as to their exact meaning.

46. One observer suggested that article 25, paragraph 3,
of the recommended text should be redrafted as follows:

"3. The buyer shall lose his right to declare the contract
avoided, if he does not exercise it promptly after he has
received the goods or has been informed of delivery at a
certain date and place, unless the seller has effected delivery
after he has got notice of the buyer's declaration of avoid
ance under paragraph I of this article."

47. The Working Group decided to defer final action on
these articles until its next session and, in accordance with
the proposal of the Drafting Party, requested the representa
tive of Hungary to prepare a study on the questions set out
in paragraph 8 of annex I.

OBLIGATIONS OF THE SELLER AS REGARDS CONFORMITY
OF THE GOODS: ARTICLES 33-49

Article 33

48. Some representatives were of the oplOlOn that the
opening phrase of paragraph 1 of this article "the seller shall
not have fulfilled his obligation to deliver the goods ..." was
not acceptable because it linked the seller's obligation of
delivery to the conformity of the goods, and the Working
Group had previously decided that conformity of the goods
was not an essential element of delivery.

49. The opinion was also expressed that subparagraphs 1
(a) to 1 (f) were too complex and that it was not desirable
to attempt to enumerate, in an exhaustive list, all possible
cases of non-conformity. In the view of some representatives,
a preferable approach would be to set forth a short statement
of a general principle coupled with a few specific examples.

50. In response to the above criticisms and suggestions,
the observer for Norway submitted the proposal contained in
document A/CN.9/WG.21III/CRP.4/Rev.l, which reads as
follows:

"1. The seller shall not have fulfilled his obligation
as regards conformity where the goods are not of the
quantity or quality [or do not have other characteristics]
expressly or impliedly contemplated by the contract, in par
ticular, where the goods:

"(a) Are only part of the goods sold or are of a larger
or smaller quantity than contemplated in the contract;

"(b) Lack the qualities of a sample or model which the
seller has handed over or sent to the buyer, unless the seller
has 1mbmitted it without any express or implied undertaking
that the goods would conform therewith; or

"(c) Do not possess the qualities necessary for their
use.

"2. The seller shall not be responsible for the conse
quences of a lack of conformity as regards qualities neces
sary for their use [or other qualities contemplated by the
contract], if at the time of the conclusion of the contract
the buyer knew, or could not have been unaware of, such
lack of conformity (cp. ULIS art. 36).

"3. (As ULIS art. 33, paragraph 2 revised.)"

51. Several representatives did not find the above proposal
entirely satisfactory. In the view of these representatives, it
was important to have a precise and exhaustive list of what
constituted non-conformity so that the buyer could determine
whether or not the seller was in breach of his obligation.

52. The Working Group set up a drafting party (IX)
consisting of the United Kingdom and the United States to
prepare a text that would simplify paragraph 1 of article 33.

53. The Drafting Party submitted the text contained in
document A/CN.9/WG.2/III/CRP.14. That text reads as
follows:

"1. The seller shall deliver goods which are of the
quantity and quality and description required by the con
tract and contained or packaged in the manner required
by the contract.

"1 bis. Unless the terms or circumstances of the contract
indicate otherwise, the seller shall deliver goods:

"(a) Which are fit for the purposes for which goods of
the same contract description would ordinarily be used;

"(b) Which are fit for any particular purpose expressly
or impliedly made known to the seller;

"(c) Which possess the qualities of a sample or model
which the seller has handed over or sent to the buyer;

"(d) Which are contained or packaged in the manner
usual for such goods."

54. The Working Group took note of the above text and
deferred final action on paragraph 1 of article 33 until its
next session.

55. With respect to paragraph 2 of this article, the Work
ing Group decided that the words "not material" in the
English version should be replaced by the words "clearly
insignificant" and, accordingly, in the French text the word
"manifestement" should be inserted immediately before the
words "saIlS importance". The reason for these changes was
to make it clear that this paragraph was intended to reflect
the maxim "de minimis non curat lex".

Article 34

56. The Working Group decided that article 34 of ULIS
should be deleted.
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57. It was noted that the article was intended to protect
the uniformity of the rules of article 33 regarding conformity
of the goods by preventing recourse to other remedies avail
able under some national rules, like a plea of nullity, based
on mistake as to the quality of the goods.

58. The Working Group concluded that the article in its
present formulation goes much beyond the intention of the
draftsmen of ULIS and could possibly be interpreted to
preclude not only remedies under the national law bu~ those
remedies that the parties might have agreed upon In the
contract.

59. It was suggested that in order to avoid the above inter
pretation the words "except those provided for by agreement
between the parties or by any usage" should be added at
the end of the article. This proposal was not accepted on the
ground that it would give rise to a serious problem of con
cordance with the rest of the Uniform Law.

60. Other draft texts were also considered, including a
proposal contained in document A/CN.9/WG.21III/CRP.5.
The Working Group held that the language of those pro
posals was also too broad.

61. It was concluded that since the problem referred to
in paragraph 2 above would arise only in exceptional cases,
article 34 should be deleted altogether for lack of appropriate
language that would clearly reflect the intention of the
draftsmen of this article.

Article 35

62. The Working Group decided to adopt without change
the first sentence in paragraph 1 of this article.

63. With respect to the second sentence of paragraph 1,
the Working Group deferred its consideration to a future
session, pending action in connexion with later articles on
passing of risk.

64. Paragraph 2 of this article was tentatively redrafted
to read as set out in annex I to the report of the Working
Group at paragraph 14.

65. One representative suggested that paragraph 2 should
also provide for the seller's liability for breach of a guarantee.
Some representatives, however, were of the opinion that the
subject of contracts of guarantee involved much larger issues
than those dealt with in paragraph 2 of this article and should
therefore be dealt with in a separate article.

66. In view of the above comments, the Working Group
decided to defer final action on paragraph 2 until its next
session. The Working Group also requested the representative
of the USSR to submit for future consideration a text on the
seller's liability for breach of a guarantee in respect of the
goods.

Article 36

67. The Working Group took note of the comment in
document A/CN.9/WG.2/WP.I0, paragraph 42, stating that
the deletion or modification of any of the subparagraphs (d),
(e) or (I) of paragraph 1 of article 33 might also require
re-examination of the references to these subparagraphs in
article 36. The Working Group, therefore, deferred considera
tion of this article until a final decision was taken in respect
of article 33.

Article 37

68. The text of the article as adopted by the Working
Group appears in annex I, paragraph 18.

69. The last sentence of the article, as adopted by the
Working Group, was added to the original text of ULIS to
indicate that although the buyer cannot refuse advance
delivery where such delivery does not cause him "unreasonable
inconvenience or unreasonable expense", the buyer may
nevertheless claim compensation for any inconvenience or
expense.

Article 38

70. The Working Group reiterated its approval of para
graphs 1, 2 and 3 of the text recommended by the Working
Group at its first session.s

71. The Working Group concluded that the language of
original paragraphs 2 and 3 of article 38 of ULIS required
the buyer to inspect the goods under circumstances that would
often make such examination impracticable or inconvenient.
One example is where the buyer upon delivery redispatches
the goods to a customer by rail or road. The problem be
comes more serious where the goods are delivered in such
containers as would make it impracticable to open them
before reaching their final destination. The Working Group
therefore considered that the flexible language in paragraphs 2
and 3 in the recommended text would meet those objections.

72. With respect to paragraph 4 of this article one repre
sentative suggested that in the absence of agreement by the
parties, the methods of examination shall be governed "by
the law and usages of the seller". Another representative
suggested that the opening phrase of this paragraph should
read "The opportunity and methods of examination shall
be governed ...".

73. In view of these comments, the Working Group decided
to defer final action on paragraph 4 until its next session.

Article 39

74. The Working Group considered that the use of the
word "promptly" in paragraph 1 of this article was inap
propriate, since it might result in depriving the buyer of
all remedies if he did not notify the seller within the shortest
possible time of the lack of conformity.

75. A distinction was drawn between two cases: (1) where
the buyer was seeking to avoid the contract and to reject the
non-conforming goods, and (2) where he decided to keep the
same goods and to claim damages or reduction in the price.
It was concluded that while the short notification period
established by the word "promptly" was suitable in the first
case, it was not appropriate in the second.

76. Where the buyer was rejecting the goods, a prompt
communication to the seller was important so that he could
have an opportunity to make a tender of conforming goods
within the required period. In such cases, a prompt com
munication might also be important to give the seller an
opportunity to care for or redispose of the rejected goods
and thus reduce the chance for loss or damage to the goods
or the incurring of unnecessary expense. On the other hand,
where the buyer decided to keep the defective goods, subject
to a claim for damages, the above reasons for prompt notifica
tion were not applicable.

77. The Working Group therefore decided that the phrase
"within a reasonable time" should be substituted for the
word "promptly" which appears twice in that paragraph.

78. The Working Group considered that the above change
was flexible enough to accommodate the two cases mentioned
in paragraph 2 above; for what is a "reasonable time" was,
of course, a question that depended on the circumstances of
each case.

79. In deleting the conclUding phrase in paragraph 2 of
this article, "and invite the seller to examine the goods or to
cause them to be examined by his agent", the Working Group
concluded that it was inconsistent with normal commercial
practice.

80. The text of the article as adopted appears in annex I,
paragraph 22.

8 Report of the Working Group on the International Sale
of Goods, first session, 5-16 January 1970 (A/CN.9/35),
paras. 109-111; UNCITRAL Yearbook, vol. I: 1968·1970,
part three, I, A.
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Article 40

81. No comments having. been made with respect to this
article, the Working Group decided to adopt this article with
out change.

Article 41

82. Several representatives expressed the opinion that the
drafting of article 41 of ULIS could be improved. Other
representatives suggested that inasmuch as the controlling
provisions were contained in articles 42 to 46, article 41 was
not necessary.

83. With a view to simplifying article 41, the Working
Group set up a drafting party (V) consisting of the repre
sentatives of Austria, India and the United States and the
observer for Norway.

84. The Working Group adopted the text proposed by the
Drafting Party as contained in document A/CN.9/WG.21
III/CRP.1l/Rev.2 which appears in annex I, paragraph 24.

85. One representative suggested that the expression "fully
or partially" be inserted after the word "conform" in the
opening phrase of this article.

Article 42

86. One observer suggested that article 42 should be
amended so as to provide that when the buyer rejects the
goods delivered on grounds of non-conformity, he should
not be entitled to demand other goods in replacement unless
the non-conformity amounted to a fundamental breach. The
same observer also suggested that the buyer should lose his
right to demand performance if he did not exercise this right
within a reasonable time after giving the seller notice of the
lack of conformity.

87. Several representatives did not agree with the above
suggestions. In the view of these representatives the buyer
should be entitled to require performance in all cases where
he has not declared the contract avoided nor availed himself
of the other remedies open to him, irrespective of whether the
breach was or was not fundamental.

88. For the same reason mentioned in paragraph 87 above,
several representatives were of the opinion that article 42 of
ULIS unnecessarily limited the right of the buyer to require
performance. It was also suggested that this article was
unnecessarily complex.

89. In view of the above suggestions and comments, the
Working Group referred this article to the Drafting Party that
was set up in connexion with article 41 (paragraph 83).

90. The Working Group adopted the text proposed by the
Drafting Party as contained in document A/CN.9/WG.21
I1I1CRP.1l/Rev.2, which appears in annex I, paragraph 25.

91. One representative suggested that the expression "total
or partial" be inserted before the word "performance" in
the above text.

92. For the reasons mentioned in paragraph 86 above, one
observer stated that the adopted text could be improved and
proposed that article 42 should read as follows:

"1. [Same as paragraph 1 of article 42 of ULIS].
"2. However, the buyer may not reject the goods deliv

ered and insist on getting delivered other goods which are
in conformity with the contract, unless the lack of con
formity amounts to a fundamental breach of the contract.
The buyer shall lose his right to such performance if he
does not exercise it within a reasonable time after he has
discovered or ought to have discovered the lack of con
formity.

"3. [Same as in paragraph 2 of article 42 of ULIS]".

Articles 43-44

93. Several representatives were of the opinion that the
drafting of articles 43 and 44 of ULIS could be improved.

94. It was suggested that the phrase "and also the failure to
deliver on the date fixed" should be deleted since article 43
dealt only with avoidance of the contract for lack of con
formity. The remedies as regards delay in delivery were dealt
with in articles 26 to 29.

95. Other representatives were of the opinion that the
language in question be replaced by the phrase "on the date
fixed for delivery" so as to make it clear that the goods should
conform to the contract on that date.

96. One representative supported the language of arti
cle 43 on the ground that there was a direct link between
non-conformity and delivery date. In the view of this repre
sentative, the buyer should not be able to avoid the contract
unless the delay in making good the defect or deficiency
constitutes a fundamental breach of the contract.

97. One observer proposed that article 43 should be re
drafted in such a way as to allow the seller a reasonable
time to remedy the defect before the buyer could declare the
contract avoided provided that the buyer did not suffer un
reasonable inconvenience or expense.

98. Several representatives did not agree with this proposal
in cases where the non-conformity amounted to a fundamental
breach of the contract.

99. It was also mentioned that the reference to paragraph 2
of article 42 at the end of article 43 made the article too
complex and difficult to understand.

100. With respect to article 44, some representatives were
of the opinion that paragraph 1 of this article was superfluous
and should be deleted; if the contract was not avoided, it
went without saying that the seller would try to remedy the
defect in question.

101. Other representatives were opposed to the deletion
of paragraph 1 on the ground that the paragraph dealt with
cases where the non-conformity of the goods did not amount
to fundamental breach and therefore served a useful purpose.

102. One representative stated that paragraph 1 should
not be deleted but that its language was too broad. Thus, the
seller's right to cure the defect should be limited to cases
where the seller was in some way surprised; otherwise, the
provision would protect a seller who knowingly supplied
defective goods.

103. The Working Group set up a drafting party (VI)
consisting of the representatives of Austria, India, the USSR
and the United States, as well as the observer for Norway,
to make recommendations with respect to articles 43 and 44
in the light of the above comments and proposals.

104. The Drafting Party could not reach agreement on
the drafting of those two articles and submitted for the con
sideration of the Working Group three alternative proposals
that are contained in document A/CN.9/WG.2/III/CRP.17/
Add.1. The text of these alternative proposals appears in
annex I, paragraph 26.

105. On the recommendation of the Drafting Party, the
Working Group deferred further consideration of articles 43
and 44 until its next session and decided to use the above
alternative proposals as a basis for future consideration.

106. One observer suggested that the following words
should be added at the end of paragraph 1 in article 43
under alternative B:

"However, this right cannot be exercised when the delay
in taking such action amounts to a fundamental breach of
contract."

Article 45

107. The Working Group decided to adopt this article
without change.

108. One representative was of the opinion that para
graph 1 of this article should be deleted and that the expres
sion "or if only part of the goods delivered conforms to the
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contract" be added at the end of subparagraph 1 (a) of
article 33.

Article 46

109. Several representatives expressed the opInIOn that
article 46 in its present form was difficult to understand. One
representative pointed out that the words "the buyer may
reduce I the price" does not make it clear whether the buyer
could claim a return of a portion of the price he had already
paid or could only do so under an action for damages. In
response to this criticism. one representative suggested that
the above phrase should read "the buyer may claim a reduc
tion in the price" so as to enable the buyer to make such a
claim in cases where he had paid the full price. The same
representative also suggested that the right to claim a reduc
tion in price should be limited to cases of deficiency in
quantity and should not extend to cases of defect in quality
because of the difficulty of determining objectively the measure
of the reduction in price the buyer might make.

110. One representative suggested that in view of the com
plexity of the language of this article, the article should be
deleted. If the buyer made a bad contract, he would in ail
probability like to avoid the contract. However, this repre
sentative was prepared to accept a clear provision that would
enable the buyer to set off against an action by the seller
for damages a price reduction for lack of conformity.

111. Another representative was of the opinion that the
difficulty with article 46 arose partly because of its position in
the Uniform Law and partly because of the complexity of its
language. The article might become clear if it was merged
with paragraph 2 of article 44.

112. One representative doubted whether the measure of
reduction in price was adequately expressed by the words "in
the same proportion as the value of the goods at the time of
the conclusion of the contract". He was not convinced that
it was fair to take account of the value of the goods at the
time of the conclusion of the contract, especially in the case
of commodities the price of which was of a highly speculative
nature.

113. One representative expressed the view that the remedy
of reduction in price should be one of the options open to the
buyer and should not be limited to cases where the buyer had
neither obtained performance nor declared the contract
avoided. In this connexion, this representative suggested that
the Uniform Law should specifically provide for the right of
the buyer, as a separate remedy, to cure the defect in the
goods at the seller's expense if the buyer so chooses without
the need to previously require the seller to cure the defect.

114. The Working Group referred article 46 to the Drafting
Party (VI) that was set up in connexion with articles 43 and
44.

115. On the recommendation of the Drafting Party (A/
CN.9/I\VG.21III/CRP.17), the Working Group deferred fur
ther consideration of article 46 and requested the Secretariat
to submit to the Working Group at its next session a study on
this article.

Article 47

116. No comments having been made in respect of this
article, the Working Group decided to adopt this article with
out change.

Article 48

117. One representative expressed the view that the con
cept of anticipatory breach that is contained in article 48 was
basically taken from the Common Law and was unknown to
the legislation of many countries. In the opinion of this repre
sentative article 48 did not provide clear guidelines that could
assist in the application of the article by judges in countries
unfamiliar with the concept of anticipatory breach.

118. Another representative stated that in view of the ref
erence to articles 43 to 46 in article 48, the phrase "even

before the time fixed for delivery" in the article would preclude
the right of the seller to remedy the defect at or before the
actual date of delivery.

119. Another representative stated that the rule set forth
in article 48 did not appear to be entirely in conformity with
the common law rule relating to anticipatory breach and
should therefore be redrafted.

120. At the suggestion of several representatives, the
Working Group decided to give further consideration to this
article at a future session in connexion with later provisions
in ULIS which deal with the question of anticipatory breach
(articles 75 to 77).

Article 49

121. The Working Group took note of the decision of the
Commission at its third session that "the subject-matter of
article 49 of ULIS would come within the scope of a con
vention on prescription and should be omitted from the Uni
form Law on Sale" (A/80l7, paragraph 34).

HANDING OVER OF DOCUMENTS: ARTICLES 50-51

122. Some representatives were of the opinion that articles
50 and 51 had little practical advantage since they did not
state which documents relating to the goods should be handed
over by the seller. Thus, article 50 would be unhelpful if the
contract or usage did not specify the time and place for the
handing over of the documents; if the contract or usage did
govern these questions, the custom or usage would be given
effect under other articles of the Uniform Law. For these
reasons, article 50 and 51 should be deleted.

123. One representative who shared the view that these
articles should be deleted, stated that it would be difficult for
the Working Group to regulate in specific provisions of the
Uniform Lawall issues relating to handing over of documents
under the different contracts such as f.o.b., c.Lf., Ex Ship etc.
In the view of this representative, article 55 was sufficiently
broad to include the seller's obligation relating to such docu
ments. As an alternative, this representative suggested that
articles 50 and 51 should deal only with documents of title.

124. Another representative, while agreeing that article 50
should be deleted, held that article 51 should be retained be
cause it equated documentary sales with non-documentary
sales and subjected both types of sale to the same, law. Such
a provision was useful to prevent disputes as to what law was
applicable to documentary sales.

125. Other representatives objected to the deletion of ar
ticles 50 and 51 on the ground that the handing over of docu
ments was an important question in international sales. One
of these representatives suggested that article 50 may be re
drafted to read "The seller shall hand over all such documents
relating to the goods as are necessary to enable the buyer to
take over the goods". Another suggestion was to consolidate
articles 50 and 51 with articles 54 and 55 or, as an alternative,
to define delivery in such a way as to include the idea of
handing over documents relating to the goods.

126. Another representative who favoured the retention of
articles 50 and 51 suggested that the word "any" in the first
line of article 50 should be deleted and the words "under the
contract or usage" be inserted after the word "goods" in the
second line of the same article.

127. At the suggestion of some representatives who stated
that final action on articles 50 and 51 could not be taken
without a careful study of the issues involved, the Working
Group decided to defer final action on these articles. The
Working Group also requested the representative of Japan, in
consultation with the representatives of Austria, India and the
United Kingdom, to submit to the next session of the Working
Group a study on the questions dealt with in articles 50 and
51. The Secretariat was requested to circulate this study among
the members of the Working Group.
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TRANSFER OF PROPERTY: ARTICLES 52-53

128. One representative introduced the proposal relating
to articles 52 and 53 that is contained in document A/CN.9/
WG.21WP.I0, paragraph 76. In addition to introducing some
drafting changes, the proposal aimed at protecting the buyer
from "restrictions imposed by public authority" as well as
from rights and claims of third parties.

129. Several representatives were opposed to the above
proposal. It was stated that articles 52 and 53, contrary to the
title given to them in ULIS, deal with the guarantee of title
by the seller rather than the transfer of property. Restrictions
imposed by public authority seldom constituted incumbrances
to title; they mostly restricted the movement of the goods.

130. Some representatives also stated that the question of
public restrictions was too complex to be dealt with under
articles 52 and 53. It was pointed out there were various
kinds of restrictions imposed by public authority, some of
which affected the obligations of the seller alone, while others
affected the obligations of both buyer and seller. Furthermore,
some restrictions arise before the conclusion of the contract,
others after the conclusion of the contract, and therefore the
seller could not be held responsible for all their consequences
without reference to the passing of risk. In the view of those
representatives the question of restrictions by public auth?~ities

should be dealt with, if necessary, under separate prOVISions.

131. Consideration was given to the proviso "unless the
buyer knows or should have known at the time of. the contr~ct

that the goods would be acquired" subject to the nght or claim
of a third party, which was introduced in the above proposal.
In the view of some representatives this proviso was unac
ceptable. In the absence of an express agreement by the buyer
to take the goods subject to a right or claim of a third party,
actual or constructive knowledge should not deprive the buyer
of his guarantee of title.

132. Several representatives were of the opinion that the
regime established by articles 52 and 5.3 of ULIS leaned
heavily in favour of the seller. In the view of t~ese repre
sentatives the seller's failure to transfer a good title to the
goods, fr~e from third party's rights or claims, results, in
most cases in a fundamental breach of the contract. The
buyer shouid be entitled to rescind the contract wi~hout the
necessity of first requesting the seller to perfect the tltl~ or to
deliver other goods free from incumbrances or claims as
article 52 of ULIS required.

133. Some representatives who shared the above view
suggested that a defect in title was n.ot different from a n?n
conformity in the quantity or quality of the goods whl.ch
constituted a fundamental breach. Consequently, the remedies
of the buyer should be the same in both cases, it was proposed
that the seller's obligation to transfer a good title should be
dealt with under the articles dealing with the obligations of
the seller as regards the conformity of the goods to the terms
of the contract (article 33).

134. Other representatives, while agreeing that a defect in
title should not be treated as less serious than a non-con
formity, did not agree with the proposal that th.e seller's
obligation to transfer good title should be dealt With under
or close to the articles on conformity of the goods. The two
obligations were distinctly different.

135. Some representatives had reservation about the use
of the word "claim" in articles 52 and 53. The use of such
word might lead to abuse by the buyer in that he might hold
the seller responsible for any third party's claim, however
frivolous or vexacious. Other representatives did not share
this reservation on the ground that the word "claim" could
only be interpreted to mean ~ valid or. well:founded c1ai~.

One representative stated that If any qualificatlO~, w3:s ,~se~ m
the text to describe the claim such as the word valid might
raise the problem of which law should determine the validity
of that claim.

136. One representative suggested that the words "except
those provided for by the agreement between the parties or by
usage" be added at the end of article 53.

137. Another representative proposed that article 52 should
be drafted as follows:

"1. The seller shall not have fulfilled his obligation as
regards property where the goods are subject to a right or
claim of a third person, unless the buyer agreed to take the
goods subject to such right or claim.

"2. The buyer shall have the same rights on a failure
by the seller to fulfil his obligation as regards property as
he has on a failure by the seller to fulfil his obligation as
regards conformity."
138. In view of the above comments and proposals the

Working Group decided to defer final action on articles 52
and 53 until its next session and requested the representative
of Mexico to submit a proposal for a separate article or
paragraph to deal with the question of restrictions by public
authority.

OTHER OBLIGATIONS OF THE SELLER: ARTICLES 54-55

Article 54

139. In order to conform the language of paragraph 1
of this article to that used in INCOTERMS 1953, the Work
ing Group decided to substitute the expression "on the terms
normally used for the transport of goods of the contract
description" for the phrase "on the usual terms" and adopted
the language of article 54 as amended. The adopted text as
amended appears in annex I to the report of the Working
Group at paragraph 34.

140. Some representatives were of the opinion that para
graph 2 of article 54 should be deleted. If the seller was not
bound by the contract to effect insurance of the goods, he
should not be under a legal obligation to provide the buyer
with information relating to premiums and insurance policies.

Article 55

141. One representative stated that the remedies provided
in article 55 entitling the buyer to require performance of the
obligation and to claim damages were more stringent that
those provided for in common law countries for breach of
similar obligations by the seller; the buyer could normally
claim damages only.

142. One observer had doubt as to the desirability of ar·
ticle 55, the wording of which he considered to be too strong.

143. One representative pointed out that the reference to
the obligations of the seller under article 53, made in para
graph 1 of article 55, was perhaps a mistake or oversight, as
there were no obligations under article 53.

144. In the light of the above comments, the Working
Group decided to defer final action on article 55, and re
quested the representative of Japan to extend his study on
articles 50 and 51 of ULIS to cover this article.

ANNEX III

Revised text of articles 1.55 of the Uniform Law*

Article 1

1. The present Law shall apply to contracts of sale of
goods entered into by parties whose places of business are in
different States:

(a) When the States are both Contracting States; or
(b) When the rules of private international law lead to the

application of the law of a Contracting State.

* Square brackets indicate that the Working Group took no
final decision on the provisions enclosed.
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2. [The fact that the parties have their places of business in
different States shall be disregarded whenever this fact does
not appear either from the contract or from any dealings be
tween, or from information disclosed by tbe parties at any
time before or at the conclusion of the contract.]

3. The present Law shall also apply where it bas been
chosen as the law of the contract by the parties.

Article 2

1. The present Law shall not apply to sales:
(a) Of goods of a kind and in a quantity ordinarily bougbt

by an individual for personal, family or household use, unless
it appears from the contract [or from any dealings between,
or from information disclosed by the parties at any time be
fore or at the conclusion of the contract] that they are bought
for a different use;

(b) By auction;
(c) On execution or otherwise by authority of law.
2. Neither shall the present Law apply to sales:
(a) Of stocks, shares, investment securities, negotiable in

struments or money;
(b) Of any ship, vessel or aircraft [which is registered or

is required to be registered];
(c) Of electricity.

Article 3

1. [The present Law shall not apply to contracts where
the obligations of the parties are substantially other than the
delivery of and payment for goods.]

2. Contracts for the supply of goods to be manufactured
or produced shall be considered to be sales within the meaning
of the present Law, unless the party who orders the goods
undertakes to supply an essential and substantial part of the
materials necessary for such manufacture or production.

Article 4

For the purpose of the present Law:

(a) [Where a party has places of business in more than
one State, his place of business shall be his principal place of
business, unless another place of business has a closer rela
tionship to the contract and its performance, having regard
to the circumstances known to or contemplated by the parties
at the time of the conclusion of the contract;]

(b) Where a party does not have a place of business, ref
erence shall be made to his habitual residence;

(c) Neither the nationality of the parties nor the civil or
commercial character of the parties or the contract shall be
taken into consideration;

(d) A "Contracting State" means a State which is Party to
the Convention dated ... relating to ... and has adopted the
present Law without any reservation [declaration] that would
preclude its application to the contract;

(e) Any two or more States shall not be considered to be
different States if a declaration to that effect made under
article [II] of the Convention dated ... relating to . . . is in
force in respect of them.

Article 5

The parties may exclude the application of the present Law
or derogate from or vary the effect of any of its provisions.

Article 6

(Transferred to article 3, paragraph 2)

Article 7

(Transferred to article 4 (c»
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Article 8

The present Law shall govern only the obligations of the
seller and the buyer arising from a contract of sale. In par
ticular, the present Law shall not, except as otherwise ex
pressly provided therein, be concerned with the formation of
the contract, nor with the effect which the contract may have
on the property in the goods sold, nor with the validity of the
contract or of any of its provisions or of any usage. (Un
changed)

Article 9

1. [The parties shall be bound by any usage which they
have expressly or impliedly made applicable to their contract
and by any practices which they have established between
themselves.]

2. [The usages which the parties shall be considered as
having impliedly made applicable to their contract shall in
clude any usage of which the parties are aware and which in
international trade is widely known to, and regularly observed
by parties to contracts of the type involved, or any usage of
which the parties should be aware because it is widely known
in international trade and which is regularly observed by
parties to contracts of the type involved.]

3. [In the event of conflict with the present Law, such
usages shall prevail unless otherwise agreed by the parties.]

4. [Where expression, provisions or forms of contract com
monly used in commercial practice are employed, they shall
be interpreted according to the meaning widely accepted and
regularly given to them in the trade concerned unless otherwise
agreed by the parties.]

Article 10

[For the purposes of the present Law, a breach of contract
shall be regarded as fundamental wherever the party in breach
knew, or ought to have known, at the time of the conclusion
of the contract, that a reasonable person in the same situation
as the other party would not have entered into the contract
if he had foreseen the breach and its effects.]

Article 11

Where under the present Law an act in required to be
performed "promptly", it shall be performed within as short
a period as is practicable in the circumstances.

Article 12

(Deleted)

Article 13

(Deleted)

Article 14

Communications provided for by the present Law shall be
made by the means usual in the circumstances. (Unchanged)

Article 15

[A contract of sale need not be evidenced by writing and
shall not be subject to any other requirements as to form.
In particular, it may be proved by means of witnesses.]

Article 16

Where under the provisions of the present Law one party
to a contract of sale is entitled to require performance of
any obligation by the other party, a court shall not be bound
to enter or enforce a judgement providing for specific per
formance except in accordance with the provisions of article
VII of the Convention dated the 1st day of July 1964 relating
to a Uniform Law on the International Sale of Goods. (Un
changed)

I

I
I
l
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Article 17

[In interpreting and applying the provIsions of this Law,
regard shall be had to its international character and to the
need to promote uniformity [in its interpretation and applica
tion].]

Article 18

[The seller shall effect delivery of the goods, hand over any
documents relating thereto and transfer the property in the
goods, as required by the contract and the present Law.]

Article 19

[Delivery consists in the seller's doing all such acts as are
necessary in order to enable the buyer to take over the goods.]

Article 20

1. [Delivery shall be effected:
(a) Where the contract of sale involves the carriage of

goods and no other place for delivery has been agreed upon,
by handing the goods over to the carrier for transmission to
the buyer;

(b) Where, in cases not within the preceding paragraph,
the contract relates to specific goods or to unascertained goods
to be drawn from a specific stock to be manufactured or
produced and the parties knew that the goods were at or were
to be manufactured or produced at a particular place at the
time of the conclusion of the contract, by placing the goods
at the buyer's disposal at that place;

(c) In all other cases by placing the goods at the buyer's
disposal at the place where the seller carried on business at
the time of the conclusion of the contract or, in the absence
of a place of business, at his habitual residence.]

Article 21

1. [If the seller is bound to deliver the goods to a carrier,
he shall make, in the usual way and on the usual terms, such
contracts as are necessary for the carriage of the goods to
the place fixed. Where the goods are not clearly marked with
an address or otherwisse appropriated to the contract, the
seller shall send the buyer notice of the consignment and, if
necessary, some document specifying the goods.]

2. [If the seller is not bound by the contract to effect in
surance in respect of the carriage of the goods, he shall
provide the buyer, at his request, with all information neces
sary to enable him to effect such insurance.] (Previous article
54, paragraph 2 of ULIS.)

Article 22

[The seller shall [hand the goods over, or place them at
the buyer's disposal]:

(a) If a date is fixed or determinable by agreement or
usage, on that date; or

(b) If a period (such as a stated month or season) is fixed
or determinable by agreement or usage, within that period on
a date chosen by the seller unless the circumstances indicate
that the buyer is to choose the date; or

(c) In any other case, within a reasonable time after the
conclusion of the contract.]

Article 23

[Merged with article 20]

Article 24

1. [Where the seller fails to perform his obligations as
regards the date or place of delivery, the buyer may exercise
the rights provided in articles 25 to 27.]

2. [The buyer may also claim damages as provided in
article 82 or in article 84 to 87.]

3. [In no case shall the seller be entitled to apply to a
court or arbitral tribunal to grant him a period of grace.]

Article 25

1. [Where the failure to deliver the goods at the date or
place fixed amounts to a fundamental breach of the contract,
the buyer may either retain the right to performance of the
contract by the seller or by notice to the seller declare the
contract [avoided].]

[2. If the seller requests the buyer to make known his
decision under paragraph 1 of this article and the buyer does
not comply promptly, the seller may effect delivery of the
goods within a reseasonable time, unless the request indicates
otherwise.]

[2. If the seller requests the buyer to make known his deci
sion under paragraph 1 of this article and the buyer does not
comply promptly, the seller may effect delivery of the goods
before the expiration of any time indicated in the request, or
if no time is indicated, before the expiration of a reasonable
time.]

3. [If, before he has made known to the seller his decision
under paragraph 1 of this article, the buyer is informed, that
the seller has effected delivery and he does not exercise
promptly his right to declare the contract [avoided] the con
tract cannot be [avoided].]

4. [If after the date fixed for delivery the buyer requests
the seller to perform the contract, the buyer cannot declare
the contract [avoided] before the expiration of any time
indicated in the request, or, if no time is indicated, before
the expiration of a reasonable time, unless the seller refuses
to deliver within that time.]

Article 26

1. [Where the failure to deliver the goods at the date or
place fixed does not amount to a fundamental breach of the
contract, the seller shall retain the right to effect delivery and
the buyer shall retain the right to performance of the contract
by the seller.]

2. [The buyer may however grant the seller an additional
period of time of reasonable length. If the seller fails to
perform his obligations within this period, the buyer may by
notice to the seller declare the contract [avoided].]

Article 27

[Where the seller tenders delivery of the goods before the
date fixed, the buyer may take delivery or refuse to take
delivery.]

Articles 28 to 32

[Merged with articles 24 to 27]

Article 33

1. [The seller shall deliver goods which are of the quantity
and quality and description required by the contract and con
tained or packaged in the manner required by the contract.]

1 bis. [Unless the terms or circumstances of the contract
indicate otherwise, the seller shall deliver goods

(a) Which are fit for the purposes for which goods of the
same contract description would ordinarily be used;

(b) Which are fit for any particular purpose expressly or
impliedly made known to the buyer;

(c) Which possess the qualities of a sample or model which
the seller has handed over or sent to the buyer;

(d) Which are contained or packaged in the manner usual
for such goods.]

2. No difference in quantity, lack of part of the goods or
absence of any quality or characteristic shall be taken into
consideration where it is clearly insignificant.
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Article 34

(Deleted)

Article 35

1. Whether the goods are in conformity with the contract
shall be determined by their condition at the time when risk
passes. [However, if risk does not pass because of a declara
tion of avoidance of the contract or of a demand for other
goods in replacement, the conformity of the goods with the
contract shall be determined by their condition at the time
when risk would have passed had they been in conformity with
the contract.]

2. [The seller shall be liable for the consequences of any
lack of conformity even though they occur after the time
fixed in paragraph 1 of this article.]

Article 36

[The seller shall not be liable for the consequences of any
lack of conformity of the kind referred to in subparagraphs
(d), (e) or (I) of paragraph 1 of article 33, if at the time of
the conclusion of the contract the buyer knew, or could not
have been unaware of, such lack of conformity.]

Article 37

If the seller has handed over goods before the date for
delivery he may, up to that date, deliver any missing part or
quantity of the goods or deliver other goods which are in
conformity with the contract or remedy any defects in the
goods handed over, provided that the exercise of this right
does not cause the buyer either unreasonable inconvenience
or unreasonable expense. The buyer shall, however, retain
the right to claim damages as provided in article 82.

Article 38

1. The buyer shall examine the goods, or cause them to
be examined, promptly.

2. In the case of carriage of the goods, examination may
be deferred until the goods arrive at the place of destination.

3. If the goods are redispatched by the buyer without a
reasonable opportunity for examination by him and the seller
knew or ought to have known, at the time when the contract
was concluded, of the possibility of such redispatch, examina
tion of the goods may be deferred until they arrive at the
new destination.

4. [The methods of examination shall be governed by the
agreement of the parties or, in the absence of such agreement,
by the law or usage of the place where the examination is to
be effected.]

Article 39

1. The buyer shall lose the right to rely on a lack of con
formity of the goods if he has not given the seller notice
thereof within a reasonable time after he has discovered the
lack of conformity or ought to have discovered it. If a defect
which could not have been revealed by the examination of
the goods provided for in article 38 is found later, the buyer
may none the less rely on that defect, provided that he gives
the seller notice thereof within a reasonable time after its
discovery. In any event, the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not given
notice thereof to the seller within a period of two years from
the date on which the goods were handed over, unless the
lack of conformity constituted a breach of a guarantee cover
ing a longer period.

2. In giving notice to the seller of any lack of conformity,
the buyer shall specify its nature.

3. Where any notice referred to in paragraph 1 of this
article has been sent by letter, telegram or other appropriate

means, the fact that such notice is delayed or fails to arrive
at its destination shall not deprive the buyer of the right to
rely thereon.

Article 40

The seller shall not be entitled to rely on the provisions of
articles 38 and 39 if the lack of conformity relates to facts
of which he knew, or of which he could not have been un
aware, and which he did not disclose. (Unchanged)

Article 41

Where the buyer has given due notice to the seller of the
failure of the goods to conform with the contract, the buyer
may:

(a) Exercise the rights provided in articles 42 to 46;

(b) Claim damages as provided in article 82 or articles
84 to 87.

Article 42

The buyer shall retain the right to performance of the con
tract, unless he has declared the contract avoided under this
Law.

Articles 43 and 44

ALTERNATIVE A

Article 43

[[Where the buyer requires the seller to perform the con
tract or] where the contract has not been declared avoided
under article 44, the seller may deliver any missing part or
quantity of the goods or deliver other goods which are in
conformity with the contract or remedy any defect in the
goods handed over.]

Article 44

1. [The buyer may declare the contract avoided if the
delivery of goods which do not conform to the contract
amounts to a fundamental breach of the contract. The buyer
shall lose his right to declare the contract avoided if he does
not exercise it promptly after giving the seller notice of the
lack of conformity.]

2. [The buyer may also declare the contract avoided when
he has fixed an additional period of time of reasonable length
for the further delivery or for the remedying of the defect and
the seller has failed to comply therewith, provided the buyer
exercises this right promptly after the expiration of the period
referred to in this paragraph.]

ALTERNATIVE B

Article 43 (ULlS article 44)

1. [The seller shall retain, even after the date fixed for the
delivery of the goods, the right to deliver any missing part or
quantity of the goods or to deliver other goods which are in
conformity with the contract or to remedy any defect in the
goods handed over, provided that the exercise of this right
does not cause the buyer either unreasonable inconvenience or
unreasonable expense.]

2. [The buyer may however grant the seller an additional
period of time of reasonable length for the performance of the
contract. If at the expiration of the additional period the seller
has not delivered the goods or remedied the defect, the buyer
may choose between requiring performance of the contract in
accordance with article 42 or reducing the price in accordance
with article 46 or declaring the contract avoided in accordance
with article 44.]

Article 44 (ULlS article 43)

1. [The buyer may declare the contract avoided if the
delivery of goods which do not conform to the contract,
amounts to a fundamental breach of the contract.]
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2. [However, unless the seller has refused to perform, the
contract cannot be avoided:

(a) In any case where the seller under paragraph 1 of
article 43 retains the right to deliver goods or remedy defects,
before the seller has had a reasonable time to exercise that
right, or

(b) In any case where the buyer has requested performance
of the contract, before the expiry of any period specified in the
request, or, if no period has been specified, before the expiry
of a reasonable time.]

3. [The buyer shall lose his right to declare the contract
avoided if he does not exercise it promptly after he has dis
covered or ought to have discovered the lack of conformity,
or in cases to which paragraph 2 of this article applies, after
the expiration of the relevant period of time referred to in
that paragraph.]

ALTERNATIVE C

Article 43 (Merger of articles 43 and 44 of ULIS)

1. [Where the non-conformity of goods delivered by the
seller amounts to a fundamental breach of contract, the buyer,
by notice to the seller may declare the contract [avoided]. The
buyer shall lose his right to declare the contract avoided if he
does not exercise it promptly after he discovered or ought to
have discovered the lack of conformity.]

2. [The seller shall retain, after the date fixed for the
delivery of the goods, the right to deliver any missing part or
quantity of the goods or to deliver other goods which are in
conformity with the contract or to remedy any dcrfect in the
goods handed over. This right may not be exercised if the
delay in taking such action constitutes a fundamental breach
of contract or if such action causes the buyer either unreason
able inconvenience or unreasonable expense.]

3. [Although the non~nformity of the goods does not
constitute a fundamental breach, the buyer may fix an addi
tional period of time of reasonable length for the further
delivery or for the remedying of the defect. If at the expiration
of the additional period the seller has not delivered the goods
or remedied the defect, the buyer may choose between requiring
the performance of the contract or reducing the price in ac
cordance with article 46 or, provided that he does so promptly,
declare the contract avoided.]

Article 45

1. Where the seller has handed over part only of the goods
or an insufficient quantity or where part only of the goods
handed over is in conformity with the contract, the provisions
of articles 43 and 44 shall apply in respect of the part or
quantity which is missing or which does not conform with the
contract.

2. The buyer may declare the contract avoided in its entirety
only if the failure to effect delivery completely and in con
formity with the contract amounts to a fundamental breach
of the contract. (Unchanged)

Article 46

[Where the buyer has neither obtained performance of the
contract by the seller nor declared the contract avoided, the
buyer may reduce the price in the same proportion as the
value of the goods at the time of the conclusion of the contract
has been diminished because of their lack of conformity with
the contract.]

Article 47

Where the seller has proffered to the buyer a quantity of
unascertained goods greater than that provided for in the
contract, the buyer may reject or accept the excess quantity.
If the buyer rejects the excess quantity, the seller shall be
liable only for damages in accordance with article 82. If the
buyer accepts the whole or part of the excess quantity, he shall
pay for it at the contract rate. (Unchanged)

Article 48

[The buyer may exercise the rights provided in articles 43
to 46, even before the time fixed for delivery, if it is clear
that goods which would be handed over would not be in con
formity with the contract.]

Article 49

(Deleted)

Article 50

[Where the seller is bound to hand over to the buyer
any documents relating to the goods, he shall do so at the
time and place fixed by the contract or by usage.]

Article 51

[If the seller fails to hand over documents as provided in
article 50 at the time and place fixed or if he hands over
documents which are not in conformity with those which he
was bound to hand over, the buyer shall have the same rights
as those provided under articles 24 to 32 or under articles 41
to 49, as the case may be.]

Article 52

1. [Where the goods are subject to a right or claim of a
third person, the buyer, unless he agreed to take the goods
subject to such right or claim, shall notify the seller of such
right or claim, unless the seller already knows thereof, and
request that the goods should be freed therefrom within a
reasonable time or that other goods free from all rights and
claims of third persons be delivered to him by the seller.]

2. [If the seller complies with a request made under para
graph 1 of this article and the buyer nevertheless suffers a
loss, the buyer may claim damages in accordance with article
82.]

3. [If the seller fails to comply with a request made under
paragraph 1 of this article and a fundamental breach of the
contract results thereby, the buyer may declare the contract
avoided and claim damages in accordance with articles 84 to
87. If the buyer does not declare the contract avoided or if
there is no fundamental breach of the contract, the buyer shall
have the right to claim damages in accordance with article 82.]

4. [The buyer shall lose his right to declare the contract
avoided if he fails to act in accordance with paragraph 1 of
this article within a reasonable time from the moment when he
became aware or ought to have become aware of the right
or claim of the third person in respect of the goods.]

Article 53

[The rights conferred on the buyer by article 52 exclude
all other remedies based on the fact that the seller has failed
to perform his obligation to transfer the property in the goods
or that the goods are subject to a right or claim of a third
person.]

Article 54

1. [If seller is bound to dispatch the goods to the buyer,
he shall make, in the usual way and on the terms normally
used for the transport of goods of the contract description,
such contracts as are necessary for the carriage of the goods
to the place fixed.]

2. [If the seller is not bound by the contract to effect in
surance in respect of the carriage of the goods, he shall provide
the buyer, at his request, with all information necessary to
enable him to effect such insurance.]

Article 55

1. [If the seller fails to perform any obligation other than
those referred to in articles 20 to 53, the buyer may:
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(a) Where such failure amounts to a fundamental breach
of the contract, declare the contract avoided, provided that he
does so promptly, and claim damages in accordance with
articles 84 to 87, or

(b) In any other case, claim damages in accordance witl1
article 82.]

2. [The buyer may also require performance by the seller
of his obligation unless the contract is avoided.]
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INTRODUCTION lished a Working Group on Time-limits and Limita-
1. The United Nations Commission on International tions (Prescription), and requested it to study the sub-

Trade Law (UNCITRAL), at its second session, estab- ject of time-limits and limitations (prescription) in
* 24 February 1972. Revised version of document A/CN.9/WG.l/WP.24.
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the field of the international sale of goods.1 The
Working Group held its first session in August
1969 and submitted a report (A/CN.9/30) to the
third session of the Commission. The Commission
requested the Working Group to .prepare a preliminary
draft Convention, setting forth uniform rules on the
subject, for submission to the fourth session.2 The Com
mission also decided that a questionnaire should be
addressed to Governments and interest international
organizations to obtain information and views regard
ing the length of the limitation period and other
relevant issues.3 The Working Group held its second
session in August 1970 and prepared a preliminary
draft of a uniform law on prescription (limitation)
in the international sale of goods (herein referred to
as the preliminary draft). The report of the Working
Group (A/CN.9/50) includes the preliminary draft
of the uniform law (annex I), a commentary on the
preliminary draft (herein cited commentary) (annex
II), and the text of the questionnaire (annex III),
which was addressed to Governments and to interested
international organizations in September 1970.

2. At the fourth session of the Commission, held
in April 1971, the Commission considered the method
and approach it should follow in examining the pre
liminary draft. The Commission concluded that the
Working Group should consider the replies to the
questionnaire prior to any decision concerning the
length of the limitation period. It was also observed
that several important questions dealt with in the
preliminary draft were closely related to the length
of the limitation period and that the report of the
Working Group suggested alternative approaches to
these questions pending a decision on the length of the
period of limitation.4 To that end the Commission
requested the Secretary-General to analyse the replies
received to the questionnaire and to transmit this
analysis to the members of the Working Group in
advance of its third session, held on 30 August to
10 September 1971.5

3. At the time of the preparation of the original
version of this report, which was considered by the
Working Group at its third session, the following 29

1 Report of the United Nations Commission on Interna
tional Trade Law on the work of its second session, Official
Records of the General Assembly, Twenty-fourth Session,
Supplement No. 18 (AI7618) (hereinafter referred to as
UNCITRAL, report on the second session (1969», para. 46,
United Nations Commission on International Trade Law,
Yearbook, vol. I: 1968-1970, United Nations, New York 1971
(hereinafter referred to as UNCITRAL Yearbook, vol. I)
part two, II, A.

2 Report of the United Nations Commission on International
Trade Law on the work of its third session, Official Records of
the General Assembly, Twenty-fifth Session, Supplement
No. 17 (A/8017) (hereinafter referred to as UNCITRAL,
report on the third session (1970», para. 97; UNCITRAL
Yearbook, vol. I; 1968-1970, part two, III, A.

3 UNCITRAL, report on the third session (1970), para. 89;
UNCITRAL Yearbook, vol. I: 1968-1970, part two, III, A.

4 Report of the United Nations Commission on International
Trade Law on the work of its fourth session, Official Records
of the General Assembly, Twenty-sixth Session, Supplement
No. 17 (A/8417) (hereinafter referred to as UNCITRAL,
report on the fourth session (1971), para. 110; UNCITRAL
Yearbook, vol. II: 1971, part one, II, A.

5 UNCITRAL, report on fourth session (1971), para. 119;
ibid.

States had replied to the questionnaire: 6 Argentina,
Australia, Austria, Bulgaria, Denmark, Finland, India,
Italy, Jamaica, Japan, Kenya, Khmer Republic, Kuwait,
Libya, Luxembourg, Madagascar, Malawi, Mexico, New
Zealand, Norway, Portugal, South Africa, Sweden,
Syria, Trinidad and Tobago, USSR, United Kingdom,
United States and Venezuela. Subsequent to the pre
paration of the original version of this report, the
following four States replied to the questionnaire:
Czechoslovakia, Guatemala, Poland and Spain. This
report consequently has been revised after the third
session of the Working Group to reflect, as far as pos
sible, the views expressed in these additional replies. It
will be noted that the respondents included States from
each region. 7

4. The questions contained in part I of the question
naire were primarily designed to obtain relevant in
formation on the existing national rules. The questions
in part II solicited opinion with respect to which uniform
rules would be most appropriate. The analysis of the
replies requested by the Commission is set out herein
after.

5. At the fourth session of the Commission, the
Commission also decided that views expressed I by
representatives with respect to the preliminary draft,
as reflected in the summary records, should be taken
into account by the Working Group in formulating a
final draft of a uniform law.8 Because of the close
relationship between the replies to the questionnaire
and the views expressed at the fourth session of the
Commission on the subject, this report will also refer
to such views whenever deemed pertinent to the pur
pose of the analysis of the replies.

I. LENGTH OF THE LIMITAnON PERIOD

6. The questionnaire at part II, 1, directed the
attention of Governments to article 6 of the preliminary
draft, which is designed to state the general prescriptive
period; the preliminary draft states two alternatives
three years and five years. The questionnaire inquired
as to the choice between these alternatives, or whether
some other period was preferred. Twenty-four States
replied to this inquiry. Table A, below, analyses the
replies. In the third column, following the name of
each State, is the length of the period (in years) under

6 In addition to the 29 States, the Secretariat received a
communication from the Council for Mutual Economic Assis
tance which referred to sections 92-103 (chap. XVI, Limita
tion of action) of the CMEA General Conditions of Delivery
of Goods between Organizations of Member Countries. These
rules are contained in United Nations Commission on Inter
national Trade Law, Register of Texts of Conventions and
other Instruments concerning International Trade Law, vol. I,
pp. 99-101, United Nations, New York, 1971. In this regard,
see the suggestion by USSR in para. 65 of this report concern
ing the relationship between the uniform law on prescription
and regional international agreements which establish different
rules of prescription to regulate contracts of international sale
of goods concluded between persons in those contracting
States.

7 Replies were received from States from the following re
gions: African, 5; Asian, 5; Eastern European, 4; Latin Ameri
can, 7; Western European and others, 12.

8 UNCITRAL, report on fourth session (1971), para. 111;
UNCITRAL Yearbook, vol. II: 1971, part one, II, A.
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the domestic law of that State, as supplied in response
to the question in part I, VI

7. At the fourth session of the Commission,ll m~ny
representatives, whose Governments hav~ not replied
to the questionnaire, also expressed theIr pr~ference

as to the length of the period: a five-year penod was
'od b 13preferred by five States;12 a four-year pen y .one;

a three-year period by four;14 ,and a sh~rter penod ~y
one.111 Thus, these also may be tak~n mtoaccount m
addition to the result in the precedmg paragraph.

8. The questionnaire, !it part II paragr~ph (q),
sought information concernmg the frequency With WhICh
claims arising out of international sales o~ goods (or
similar transactions) were brought to a trIbunal after
the expiration of (i) three, (ii) four or (iii) five years.

9 Several States indicated that the length of the period. under
domestic law varied depending upon the nature of claims or
parties involved to the transactions. In such cases, however, the
length of the period of general applicability most nearly com
parable to the field covered by the preliminary draf~ was
chosen. With regard to claims based on lack of c<;mformlty of
goods some States indicated the existence of special rules and
those'are treated separately in this report. See paras. 15 and
16, infra.

9a The reply to the questionnaire reported that business cir
cles preferred five years; the preference of the Government was
for three years. The reply indicated that the. preference .of
three years assun;ted that libera.l rules or: extenslO~ and modifi
cation of the penod would be mcluded m the Umform Law.

10 Bulgaria's preference is affected by the fact that the
CMEA General Conditions provides a two-year period. Cf. the
USSR proposal, para. 65 infra, concerning the relation of the
Uniform Law to other regional international agreements on
prescription.

11 In this report, reference to the discussion at the fourth
session of the Commission is based on the summary records of
the meetings of the Commission. The Commission considered
the subject of prescription at its 80th-83rd meetings on 13 and
14 April 1971. The summary records bear document numbers
A/CN.9/SR.80-83 (herein cited SR.80-83).

12 Australia (SR.81), Ghana (SR.83), Nigeria (SR.81),
Tanzania (SR.81), United Arab Republic (SR.82).

13 Chile (SR.82).
14 Belgium (SR.81), Hungary (SR.82), Iran (SR.83), Ro

mania (SR.83).
15 Singapore (SR.82).

Preferred
length
of the
period Number of
('Years) States

5 9

4 or 5 .,. 1

4 3

3 10

2 1

Table A

States

(Finland (10), Italy (10), Jamaica
(6), Japan (5), Kenya (6), Kuwait
(15), Trinidad and Tobago (4),
United Kingdom (6 (England), 20
(Scotland», Venezuela (10»

(Argentina (4»

(Poland (2), SouthMrica (3), United
States (4»

(Austria (3), Czechoslovakia (3),
India (3), Khmer Republic, Ma
dagascar (5), Mexico (10), Nor
way (3), Spain (15), Sweden
(10),9a USSR (3»

(Bulgaria (3» 10

Many replies indicated that such data were not readily
available. Six States, however, made general comments.
Three States (whose length of the limitation period
under their domestic rule is three years) stated that
claims after three years were very rare16 and indicated
that their experience with the three-year period was
satisfactory,17 One State observed that proceedings were
most frequently delayed until the last year before the
expiry of the six-year period established under its
domestic rule.18 Two States (whose length of the limita
tion period under the domestic rules is 10 years) stated
that claims were seldom brought to a tribunal more
than five years after the delivery of goods,19 one of
these States reported that in most cases litigation was
instituted within two or three years.20

II. COMMENCEMENT OF THE LIMITATION PERIOD

A. The basic rule: article 7 (1)

9. Article 7 (l) of the preliminary draft provides
the basic rule on commencement of the period with
respect to claims arising from breach of contract: the
limitation period shall commence "on the date on which
such breach of contract occurred". The questionnaire,
at part I paragraph 2 (a), asked whether the com
mencement of the period was governed, under national
law, by a general rule or principle (e.g., the time
when action could he brought, the time when the per
formance had become due, the time of breach, or some
other general rule) and inquired concerning the charac
ter of any such general rule or principle.

10. The following shows the result of the replies on
the time when the limitation period commences to
run under the national laws :

(a) From the time when the cause of action accrued
(Jamaica, Kenya, Malawi, New Zealand, Trinidad and
Tobago, United Kingdom, United States);

(b) From the day when the right to sue accrued
(USSR);21

(c) From the time when the action could be brought
(Czechoslovakia, Mexico, Spain);

(d) From the date of the objective possibility of
a judicial complaint (Austria) ;22

(e) From the date of exigibility of the obligation
(Luxembourg, Madagascar, Bulgaria);

(f) From the time when the performance became
due (Denmark, Libya, Norway, Poland, South Africa);

16 Austria, USSR.
17 Norway.
18 United Kingdom.
19 Finland, Sweden.
20 Sweden.
21 The right to sue accrued from the day the person learned

or should have learned of the infringement of his right.
22 The reply explains this rule to mean: (a) if a fulfilment

date has been agreed upon, the period of limitation begins
from that date; (b) in the absence of such an agreement and
if the fulfilment date is to be set by the creditor, the limitation
period begins from the date set by the creditor; (c) the period
of prescription for the payment of the purchase price starts in
any case only with the delivery of the goods; and (d) the
knowledge of the creditor that it is possible to assert a claim
or to proceed with a judicial complaint is irrelevant.
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(g) From the time when the debt becomes payable
(Guatemala, Kuwait);

(h) From the time when the right can be exercised
(Italy, Japan, Portugal);

(i) From the date when action could legally be
brought or the right exercised (Venezuela);

(j) From the date when the breach of contract
takes place or the cause of action arises (India);

(k) From the date when the contract was entered
into (regardless of when the right becomes due)
(Finland, Sweden);

(1) From the date of presentation of the relevant
bill of sale, which, in case of doubt, shall be deemed
to have been presented on the date appearing on it
(Argentina) .

11. It should be noted that rules that seem to be
similar or identical may lead to entirely different
results when applied to concrete cases. This is mainly
because of differences in the underlying rules of
substance which control the accrual of the cause of
action, the time the obligation becomes due, or the
like. For example, one reply23 indicated that the right
to sue accrued from the day the person learned or
should have learned of the infringement of his right.
This may not be so under the rules of substance of
other States which stated a similar rule that the limita
tion period commenced from the time when the cause
of action accrued.24 Another replY,25 which stated that
the period commenced to run from the time when the
right could be exercised, indicated that, if a notice
was required, the period started to run after a stated
time of receiving notice. One reply,26 which stated
that the period commenced from the date of exigibiUty
of the obligation, and another replY,27 which stated
that the period commenced from the time when the
performance had become due, indicated the existence
of a special rule under their domestic rules stating that,
where maturity of claims depended on a previous notice
(or demand) from the creditor, the period started to
run from the time when the right could first be exer
cised. No other replies referred to the existence of such
a special rule.28 Still another reply,29 while explaining
its rule that the period commenced to run from the
date of ,the objective possibility of a judicial complaint,

23 USSR.
24 Cf., for example, the text accompanying foot-note 43 and

foot-note 125. Also see the view of Sweden expressed in the
text at foot-note 30.

25 Portugal.
26 Bulgaria.
27 Norway.
28 The reply of the United States, commenting on a~ticle ~

of the preliminary draft, stated that the test employed m artI
cle 8 may bring uncertain results since it could be argued that
a person can hardly exercise a right before he knows of its
having accrued and that, therefore, the date of his discovery of
the accmal of the right is decisive. The reply also stated that
the possibility of relying on force majeure or incompetence may
also introduce uncertainty. (It may be observed that the latter
point is regulated by arts. 15 and 16. But see the view of the
United States on these articles at paras. 57 and 58, infra.) At
the fourth session of the Commission the representatives of the
following States expressed general approval of article 8: Mexico
(SR.83), Poland (SR.81), Romania (SR.83), United Arab
Republic (SR.82), USSR (SR.8l).

29 Austria.

stated that knowledge by the creditor that it was pos
sible to assert a claim or to proceed with a judicial
complaint was irrelevant.

12. Thus, without knowing the contents of the
domestic rules of substance of each of those States,
it seems difficult to categorize the replies and to draw
conclusions as to which is the prevailing approach.

13. Related to the divergencies in the substantive
law is the comment that the concept of "breach of
contract" in article 7 (1) of the preliminary draft
must be defined to avoid divergent interpretations.so

14. At the fourth session of the Commission, the
representatives of six States31 expressed approval of
the approach of article 7 (1). However, one repre
sentative opposed this approach on the ground that
the moment at which the breach of contract had
occurred was difficult to determine, and proposed that
the limitation period should commence from the
moment when the creditor could demand the per
formance of the other party's obligation.,32 One reply,32a
submitted after the fourth session of the Commission,
proposed that the limitation period should commence
from the time when action could have been brought.
According to this reply, this proposed general test
would also render the provisions of article 7 (5) and
(6) superfluous, thus contributing to simplification of
the Umform Law.

B. Special rules for rights or claims based on lack of
conformity of the goods

(a) Special rules under domestic law

15. The questionnaire, at part I, 2 (b), with respect
to rights or claims by buyers based on non-conformity
of the goods, asked if the commencement of the period
governing such claims was governed by the same rule
as other claims arising from sales transactions or by
a special rule. The questionnaire also asked if the
prescriptive period for such claims started to run from
the shipment of the goods; placing the goods at the
disposition of the buyer; receipt of the goods; discovery
of the defect; the occurrence of the damage, or some
other point.

16. Three replies33 indicated that such claims would
be prescribed one year from the receipt of the goods.
One of them34 noted an exception to the rule if the
seller had given a warranty for a longer period of time
or had acted fraudulently. One reply35 stated that a
one-year prescriptive period was applicable from the
time of delivery for claims based on "guarantee" [by
virtue of law] against defects in the goods. Another
reply36 indicated that claims based on non-conformity,

30 Sweden.
31 Ghana (SR.83), India (SR.82), Poland (SR.81), Ro

mania (SR.83), United Arab Republic (SR.82), USSR (SR.8l).
32 Austria (SR.83). Also see Austria's written proposal (AI

CN.9(IV) /CRP.2) circulated at the fourth session of the Com
mission. This document is reproduced as a working paper for
the Working Group under the document number A/CN.91
WG.I/WP.18.

32a Spain.
33 Denmark, Khmer Republic, Kuwait. The Khmer Republic

did not indicate the existence of a general rule.
34 Denmark.
35 Italy.
36 Austria.
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other than those claims based on "guarantee" [by virtue
of law] against deficiencies of the merchandise,87 lapsed
three years from the time when the buyer had become
aware o~ the damage and of its author; in any case
such claIms lapsed after 30 years. One replr7a in
dicated that the period for claims arising from hidden
defects in the goods was six months from the date of
the delivery of the goods. Two replies38 seemed to
indicate the existence of a six-month period from the
time of delivery of the goods; on the other hand, a
three-year period applied if the seller hid the defects.
Three replies referred to rules in which the time-limit
within which notice of defects was required was closely
combined with the rule of prescription. According to
one of these replies,39 the right of action lapsed either
(i) on expiration of the period for giving notice (six
months) if the buyer had not given notice; or (ii) six
months from the date on which the notice was given.
Another repli19a indicated such periods to be one month
and one year respectively. According to the other
reply,40 a six-month prescriptive period started to run
from the date of notice; if no notice of the defects
was given, or if it was impossible to determine the
date of giving notice, a six-month prescriptive period
started to run from the date of the expiry of the period
for notice (six months). Six replies41 indicated that the
general prescriptive period applied to such claims and
that the period was calculated from the time of delivery
irrespective of the discovery of the non-conformity.
One reply42 indicated that the general prescriptive
period commenced to run from the time when the
title to the goods passed to the buyer.43

37 With respect to claims based on "guarantee" [by virtue of
law] against deficiencies of the merchandise, the reply referred
to the existence of a short notice rule and stated that because
of an over-all short time-limit (six months), the prescription
rule would have no practical significance in respect to these
claims. Cf. para. 19 (b), infra.

378 Spain.
38 Bulgaria, Czechoslovakia.
39 Portugal.
398 Poland.
40 USSR.
41 India, Jamaica, New Zealand, Norway, United Kingdom,

United States. The reply of Norway noted this rule reflected
accepted doctrine in Norway. The reply, however, also noted
the existence of a Supreme Court decision of 1928 which pre
sumed that the period commenced to run after the notice of
non-conformity had been given. The reply of New Zealand
noted the existence of a two-year special prescriptive period
from the time of accrual of cause of action with regard to
claims based on personal injuries arising from the sale of
goods. However, in such cases, where the court considered
that the delay in bringing the action was occasioned by mistake
of fact or law or by any other reasonable cause, or that the
intended defendant was not materially prejudiced in his defence
or otherwise by t~e delay, the court might if it thought it just,
grant leave to bnng such an action at any time within six
years after the date on which the cause of action accrued. The
co~rt. might also iml?ose any c~nditions it thought just upon
bnngmg such an actIOn. Cf. article 2 (a) of the Preliminary
Draft and paras. 50 and 51, infra.

42 Malawi.
43 Several replies referred to their domestic rule's concerning

the time-limit within which notice of the defects must be given.
However, since these notice rules are outside the scope of the
uniform law (see art. 1 (3) of the Preliminary Draft) these
are not included in the analysis. One reply (Sweden)' noted
that its time-limit for notice (one year) had been described
also as a rule of prescription by a legal doctrine. Also see
para. 19 (b), infra and foot-note 112 and its accompanying
text, infra.

(b) Acceptability of the provisions of the preliminary
draft: article 7 (3) (4)

~ 7. The questionnaire, at part 11.2, noted that
artIcle 7, paragraphs 3 and 4 of the preliminary draft
stated rules with respect to rights or claims relying
on lack of conformity of the goods, and asked whether
these proposed rilles were satisfactory. Twenty-one
States ~~swered this question. (a) Ten replies indicated
uncondItIOnal approval.44 (b) Two replies indicated
approval, subject to certain qualifications. One of these
suggested an exception for damage claims arising from
defe?t~ .due to the seller's fault-and emphasized the
pOSSIbIlIty that damage resulting from gross negligence
or even deliberate intent might occur at a late date.45
The other reply suggested an exception where the
seller intentiox;tally hid. defects or non-conformity.46
(c) Two replIes,47 whIle expressing approval of ar
tIcle 7 (3) and (4), mentioned that the passing of
the risk of loss might be used as a test for commence
ment of the period rather than the test employed in
~rticle 7 .(3) . and (4). One of these48 suggested that
~~ some s~tuatI??s the date when the goods were placed
at the dIspOSItIon of the buyer" might be difficult to

ascertain (e.g. as in a sale of equipment to be installed
at the buyer's factory); since a contract of international
sale normally contained a clause concerning the time
for passage of the ,risk of loss, this time could be more
eas.ily determined. The reply also made reference to
artIcl~. 35 of ULIS wherein it is provided that the
~OndI~1(?n of the goods at the time when the risk passes
IS declSlve for the question whether or not the goods are
in conformity with the contract. It was noted that under
the suggested formula the limitation period may start
!o commence earlier than under article 7 (3) and (4);
It was suggested, however, that the difference between
the two approaches usually would not exceed two
m~nths while the limitation period under the proposed
ullIfo:m rules would be at least three years.49 (d) One
replyuO . st~ted .that .article 7 (4) was superfluous be
cause, I~ ItS VIew, It was already covered by article 7
.(3) or, In ~ny event; could be covered by slight change
~n tpe wordmg of artIcle 7 (3). (e) Still another reply51
m?Icated that th~ rules of article 7 (3) and (4) should
bnng out the pomt that the period of limitation would
not run until a reasonable time was allowed for inspec-

44 Argenti~a, cz~c?oslovakia, Jamaica, ,Khmer, Madagascar,
Norway, Spam, Tnmdad and Tobago, Umted Kingdom Vene
zuela. Portugal referred only to article 7 (4) and stat~d that
the rule met its domestic rule. Spain suggested several drafting
ch~nges. These .!.ncluded .the following: (i) The final phrase of
article 7 (3) ( mespectlve of the date on which such defects
or other lack of conformity are discovered or damage there
f~?m ensues") "shou!d be deleted because it was superfluous;
(11) The word duly' and the last phrase ("or are handed over
to the buyer, whichever is the earlier") in article 7 (4) should
also be deleted because the words "placed at the disposition"
would convey these ideas.

45 Austria.
46 Kuwait.
47 Finland and Sweden.
48 Sweden.
49 Cf. the domestic rule of Malawi described in para. 16,

foot-note 42.
50 USSR. Compare the comment at the fourth session of the

Commission (SR.81 ) .
51 India.
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tion of the goods by the buyer or his agents, if no time
was prescribed in the contract.52

18. The remaining four replies objected to article
7 (3) and (4) of the preliminary draft. (a) One
replY,53 preferred a rule in which the limitation period
would commence to run from the date on which defects
or lack of conformity were discovered or could reason
ably have been discovered. (b) Another reply54 also
preferred a rule similar to the above ("from the time
when the buyer becomes aware of defects of goods
received."). A supporting reason for this proposal was
that the text of article 7 (3) ("placed at the disposi
tion of the buyer") was ambiguous. It also referred to
articles 38 and 41 of ULIS, in which it is provided
that prompt examination after receipt of the goods is
necessary in order to preserve remedies for non-con
formity. The reply suggested that the provisions of the
draft should be examined to ascertain whether they
conformed to the provisions of ULIS. (c) One reply55
recommended adoption of a rule similar to article
94 (2) of CMEA General Conditions which (in brief)
relates the beginning of the period to the time of the
seller's answer to the buyer's claim.56 (d) One reply57
was of the view that the allowance of three to five
years after delivery of the goods for claims based on
lack of conformity of the goods was excessive.

19. In addition to the above, at the fourth session
of the Commission, (a) the representatives of three
States58 expressed general approval for the rules con
tained in article 7 (3) and (4); (b) one of them59

however, commenting on articles 7 and 9 of the pre
liminary draft, stated that it would be necessary to
regulate within the framework of the same legislative
texts, the problem of the so-called "decheance", which
the Commission had already decided should be settled
solely by ULIS. Another State60 also suggested that it
would be necessary to take into account the com
paratively short time-limits specified for notifications
and complaints in national legislations and also in

52 The representative of India, at the fourth session of the
Commission, noted that, in the case of machinery, for example,
latent defects might not be discovered until long after the
delivery date; reference was made to buyers in developing coun
tries: in order to safeguard the interests of developing coun
tries, article 7 (3) should be amended to provide that the limi
tation period should commence at least one year after the date
of the discovery of the defects (SR,82).

53 Kenya.
54 Japan.
55 Bulgaria.
56 Under article 94 (2) of CMEA General Conditions, the

special limitation period of one year begins to run from the
day following the· day of receipt by the buyer of the seller's
answer on the substance of the claim, and, if an answer is not
given by the seller within the times mentioned in subparagraph
1 or 5 of article 76, from the day following the day of expiry
of the aforesaid period for giving an answer on the substance
of the claim. Unless the seller's contains a settlement of the
substance of the claim, the period of limitation shall run from
the day following the day of expiry of the period for giving an
answer on the substance of the claim.

57 Mexico. At the fourth session of the Commission, how
ever, the representative of Mexico expressed general approval
to article 7 (3) and (4) (SR.83).

58 Poland (SR,81), Romania (SR.83), United Arab Republic
(SR.82) .

59 Poland (SR.8l).
60 Norway (SR.83).

article 39 of ULIS; it would be illogical to lay down
a long limitation period if the rights of the plaintiff
had already lapsed because of the expiry of the time
limit specified for notification. Still another State61

thought that for claims based on non-conformity of
the goods, even three years after the delivery seemed
unduly long.62 (c) Another State63 suggested that the
word "last" should be inserted before "carrier" in
article 7 (4). In its view, since placing the goods at
the disposition of the buyer was the relevant act, it
was important to refer to the "last" carrier.

C. Express undertaking for a period of time: article 9

20. One reply64 commented on the rule of article 9
as follows: (a) Although the principle upon which
article 9 is based was not objectionable, it would often
be difficult to ascertain the day when "the buyer first
informed the seller of [his] right"; even if the buyer's
communication was in writing, it might sometimes be
regarded as a mere communication of facts and not as
invoking a right based on the seller's undertaking.
Therefore, the time when the seller's undertaking ex
pired should be treated as the starting point;65 (b) The
seller, after delivering the goods, might adjust certain
components of the goods and in this connexion might
expressly extend the period applicable to those parts;
therefore the provision of article 9 that the undertaking
must be contained in the contract of sale should be
deleted. Another State66 was also of the view that the
limitation period should commence from the expiration
of the period of the express undertaking. One reply67
noted its domestic rule that claims based on guarantee
of good working order were subject to the prescriptive
period of six months from the time of discovery of
the operational defects.

21. At the fourth session of the Commission,the
representatives of seven States68 indicated that the rule
contained in article 9 was acceptable to them. One of
them,69 however, suggested the following stylistic
changes: The term "guarantee" was preferable to the
term "undertaking" because the latter was vague, at
least in normal commercial usage; and the words "the
buyer first informed the seller of such right" should be
replaced by the words "the buyer first informed the
seller of a claim to such aright". This representative
also suggested that the concluding provision of article 9
was obscure, but noted that he generally agreed with
its intention.

61 Austria. The representative stated that in Austria such
claims lapsed after six months (SR.83).

62 See foot-note 112 and its accompanying text on the rela
tionship between the rules on time-limits for notice (e.g.
art. 39 (1) of ULIS) and the uniform law on prescription.

63 Hungary (SR.82).
64 Sweden.
65 The rule proposed by the Working Group on Prescription

at its first session contained such a rule. References to the prior
draft and the reasons for the change to the present article 9 of
the preliminary draft appear in the commentary to art. 9 in
A/CN.9/50.

66 India.
67 Italy.
68 Argentina (SR,82), Ghana (SR.83), Mexico (SR.83),

Poland (SR,81), Romania (SR.83), United Arab Republic
(SR,82), USSR (SR.8I).

69 Ghana (SR,83).
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D. Other comments concerning the commencement of

the limitation period
21A. One reply61la commented on the final clause

of article 7 (5) ("otherwise... when performance is
due."). It was suggested that this clause was super
fluous. Moreover, it was suggested that there was no
justification for speaking of the prescriptive period as
commencing to run from "the date when performance
is due" except when performance has not taken place
by that date. The reply also referred to the wording of
article 7 >( 1) in which the date of breach of contract
test is adopted; it was noted that the language of
article 7 (1) is inconsistent with that of article 7 (5).61Ib

22. Two replies suggested that the structure of
articles 7 to 9 concerning the commencement of the
limitation period was too complex. One reply70 stated
that these provisions should be consolidated into a
simpler text such as "the time at which the right can
first be exercised". The other suggested that considera
tion should be given to the relatively simple provisions
of article 2-725 of the Uniform Commercial Code
(USA).71

23. At the fourth session of the Commission, one
State72 was also of the view that articles 7 to 9 were
complex and expressed its preference for the rules
contained in the Austrian proposal submitted at the
fourth session.73

III. MODIFICATION OF THE LIMITATION PERIOD

A. Rules under national laws
24. Article 18 of the preliminary draft deals with

the power of the parties to modify the limitation period.
To help evaluate the rules contained in article 18, the
questionnaire, at part I, 3, asked whether the prescrip
tive period could be varied by agreement of the parties
under national laws.

25. Table B, below, summarizes the replies.74 The
number given in parentheses after the name of a State
indicates the length of the basic limitation period (in
years) under its domestic law.

Table B

(1) Can the parties extend the period?
(a) yes .... 6 (Australia (6),75 Czechoslovakia (3),

Kenya (6), Luxembourg (30),'16
New Zealand (6),77 United Kingdom
(England (6), Scotland (20) )78)

69a USSR.
69b Also see the text accompanying foot-note 32a, supra.
70 Italy.
71 United States.
72 Belgium (SR.81).
73 AjCN.9(IV)/CRP.2. This document is reproduced as a

working paper for the third session of the Working Group on
Prescription as A/CN.9/WG.1/WP.18.

74 Domestic rules that were reported to be unclear or un-
settled are not included in the table.

75 Except in New South Wales.
76 Possible only after the commencement of the period.
77 The reply indioated that the rille woilld be probably the

same as the English law described in foot-note 78, infra.
78 The reply included the following: technically, the parties

were not free to vary the limitation period in English law,
but the parties might agree expressly to waive the limitation
period and the contraot not to rely upon the Limitation Act
was probably enforceable by action. The reply indicated that
the rule under the Scottish law was unclear on this point but
that a recent recommendation for revision allowed no modi
fication.

(b) N070 .. 18 (Austria (6), Denmark (5),80 Finland
(10), Guatemala (2), India (3), Italy
(10), Japan (5), Kuwait (15), Libya
(15), Madagascar (5), Malawi (6),
Mexico (10), Norway (3), Poland
(2), Portugal (20), Spain (15),
USSR (3),81 United States (4))

(2) Can the parties shorten the period?82
(a) Yes ... 10 (Austria (3), Czechoslovakia (3), Fin

land (10), Japan (5), Luxembourg
(30), Madagascar (5),83 New Zea
land (6), United States (4),84 United
Kingdom (England (6), Scotland
(20»,85 Norway (3)86)

(b) No ... 10 (Guatemala (2), India (3), Kuwait
(15), Libya (15), Malawi (6), Mex
ico (0), Poland (2), Portugal (20),
Spain (15), USSR (3))

B. Preferred rule of modification: Acceptability of
article 18

( a) Extension

26. The questionnaire, at part II, 3, directed atten
tion to article 18 (2) of the preliminary draft, which
permits the parties to extend the limitation period to
the maximum of three years from the date of e~piration

of the limitation period. Article 18 (2) placed in
brackets the phrase "after the commencement of the
limitation pe'riod ..." as to the time when parties could
agree on extension. Inclusion of the bracketed language
would, inter alia, deny effect to extensions in the
original sales contract. The questionnaire asked whether
the bracketed language should be included.

27. Five replies87 preferred inclusion of the language
in brackets. The reasons supporting this preference
included the following: (a) there was danger of abuse
of such provisions in form contracts; (b) to allow
modification at the time of contract contradicted the
function of the statutory limitation period, and (c) no

79 This group included Austria, Italy and Madagascar, which
allowed renunciation or waiver of the effect of prescription
but only after the expiry of the period.

80 The reply, however, stated that an agreement to extend
the period subsequent to the underlying contract, although
invalid as such, would normally entail an acknowledgement of
,the obligation.

81 The reply indicated, however, that the expired period
might be reinstated by the tribunal if there was a valid reason
for the delay in bringing action.

82 The replies of Australia, Denmark, Italy and Kenya ex
plained their rules concerning extension but did not make
reference to shortening. These States are not, therefore, in
cluded in the following analysis.

83 The reply stated that the period could probably be
shortened.

84The Uniform Commercial Code, section 2-725 (1) pro
vides that by the original agreement the ,parties may reduce
the period of limitation to not less than one year but may
not extend it.

85 The reply indicated as follows: technically, the parties
were not free to vary the limitation period in English law,
but the parties might agree that no claim should arise unless
a notice thereof was given within some period which was
shorter than the limitation period. The reply referred to the
existence of such practice where contracts contained arbitra
tion clauses. The reply, however, indicated that the courts
might extend the period provided for in such a contract clause
if "undue hardship would result".

86 It is reported that extension was not allowed but shor,ten
ing was not prohibited.

87 Austria, Italy, South Africa, United Kingdom, Venezuela.
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economic grounds nomially existed for such an ex
tension at the time of entering a contract. Three
replies88 preferred deletion of the language in brackets.
One reply89 indicated that either alternative was
acceptable if the period was three years, but it preferred
to have the language in brackets if the period was five
years. Another reply90 stated that either alternative was
acceptable.

28. The questionnaire, at part n, 3, asked whether
a rule different from that set forth in article 18 was
preferred, and, if so, what rule should be provided.
Of the 21 replies, five91 gave general approval to
article 18 (2). Three replies92 indicated a preference
between the two alternatives and did not state that
they preferred a different rule. One reply92a stated that
possible extension should be two years rather than
three. Seven replies93 stated that no extension should
be allowed. One of these9• stated the following:
article 18 (2) deviated substantially from the sound
basic principle laid down in article 18 (l): moreover,
the three-year extension was excessive because the
total of the period would then exceed even five years
which was the longest period that had been proposed.
If some extension should be permitted to give oppor
tunity for amicable settlement, only a one-year ex
tension beyond the basic three-year period should be
permitted. Two replies911 stated that more freedom was
desirable. One reply96 stated that, if the three-year
period is to be chosen, the rule on modification should
be more flexible. One reply97 advocated provision for
successive extensions of three years at one time to a
total maximum period of 10 years. This reply also
stated that if the length of the basic limitation period
was to be three years, greater freedom should be
allowed for modification. One reply98 noted that an
agreement extending the period should be allowed
where it was made after the conclusion of the contract.

29. In addition to the above, at the fourth session
of the Commission the 'representatives of three States99
gave general approval to article 18. The representatives
of two States100 stated that article 18 (2) should retain
the language in brackets. lOl The representatives of three
States102 opposed extension. One of them103 stated
that allowing such agreements would inject a subjective

88 Czechoslovakia, Mexico, Sweden.
89 Norway.
90 Trinidad and Tobago.
91 Austria, Jamaica. Khmer Republic, Mexico, Norway.
92 South Africa, United Kingdom, Venezuela.
92a Poland.
93 Argentina, Bulgaria, India, Italy, Madagascar, United

States, USSR. The representative of Argentina, however, ex·
pressed his warm support for the provisions of article 18.

94 USSR.
~ Kuwait, Tl'inidad and Tobago.
96 Finland. Finland preferred five years for the basic limita-

tion period.
97 Sweden.
98 Japan.
99 Chile (SR.82), Ghana (SR.83), Singapore (SR.82).
100 Poland (SR.81), Spain (SR.82).
101 The repret>entative of Spain also stated that possible ex

tension should be two years rather than three (SR.82). The
reply of Poland indicated the same view. See the text accom-
panying footnote 92a, supra. -

102Nigeria (SR81), Tanzania (SR.81), United Arab Re
public (SR.82).

103 Nigeria (SR.81).

element; the rule of limitation should be objective.
One representativel~ noted that the provisions of ar
ticle 18 were difficult to reconcile with those of article
20 (1), which stated that "no right which has become
barred by reason of limitation shall be recognized or
enforced in any legal proceedings". Still another repre
sentativelOl1 stated that the text was not absolutely
clear as to when an extension of the period was per
missible. One representative suggested alternatives based
on the principle that the shorter the period the more
exceptions 'and extensions would have to be admitted,
while the~ontrary would be true if the period were
longer.10G .

(b) Shortening,' exception for arbitration

30. Only three ll"epliesl07 made reference to the
shortening of the limitation period. Two repliesl08
indicated that shortening of the limitation period should
be permitted. One of theselO9 approved the power to
shorten to a period of not less than two years.110 The
other called attention to the rule of article 18 (4),
according to which a contract clause "whereby the
acquisition or enforcement or continuance of a right
is dependent upon" a party giving notice to the other
party within a certain period of time is valid. This
reply noted that under the rules contained in the
preliminary draft the parties could, in effect, shorten
the period by the use of such a contract clause.

31. In addition, one reply111 referred to the provision
in article 18 (4) with respect to contract clauses short
ening the period for submitting a claim to arbitration.
This reply noted that such a clause would have no
effect under its domestic law.

32. At the fourth session of the Commission, the
view was expressed that article 18 (4) was not clear;
in this connexion it was also suggested that if it was
not 'Possible to prescribe a very short limitation or
prescription period, provision should at least be made
for a very short time-limit in which to make a claim
for lack of conformity, as was laid down in ULIS.1l2

10. India (SR.82).
lOll Spain (SR.82).
106 Hungary (SR.82).
107 Italy, Sweden, United States.
108 Sweden, United States.
109 United States.
llOThe Uniform Commercial Code, section 2-725 (1), ale

lows shortening of the period to not less than one year. A
minimum of two years should be applicable to the interna
tional sale of goods since "normally, more time is needed
for the verification and assertion of claims than in national
transactions".

111 Malawi.
112 Austria (SR.83). This discussion may have reflected a

possible conflict between: (a) the provision in article 1 (2)
that the Law governs the period within wmch the rights of
the parties may be enforced in le$al proceedings "or other
wise exercised" and, (b) the prOVIsion of article 1 (3) ex
cluding from the Law's scope rules with respect to the time
for giving notice to the other party. Cf. article 18 (4). In
view of the specific provision of article 1 (3), the phrase "or
otherwise exercised" in article 1 (2) can hardly refer to the
giving of notice to the other party with respect to defect or
the assertion of a claim. Moreover, article 1 (3), in exclud
ing from the scope of the Law rules on the time fur giving
notice to the other party, does not differentiate between rules
requiring notice to the other party within a period that is
described in general terms (e.g. "promptly") and rules reo
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(Australia, Austria, Gua
temala, Jamaica, Japan,
Kenya, Malawi,123 Mex
iCO,124 New Zealand,125
South Africa, Spain,
Trinidad and Tobago,
USSR126)

13

(l) Dismissal has no effect on running of the period and no
extension is provided:
(a) In all cases

clusion of article 14. In their view, article 14 introduces
an element of uncertainty; parties acting in bad faith
might prolong the negotiations in order to extend the
limitation period; without article 14, the parties would
have an incentive for serious negotiations in order to
arrive at a settlement; it would be the reverse if
article 14 was retained.

V. EFFECT OF DISCONTINUANCE OR DISMISSAL OF
PROCEEDINGS : ARTICLE 17

35. Part I, 4 of the questionnaire made the follow
ing inquiry concerning existing national rules:

"Assume that a right or claim has been asserted
in a tribunal within the prescriptive period and the
proceeding has been dismissed without reaching a
decision on the merits. In such a case, is there any
rule that suspends, extends or otherwise modifies the
basic period, where the proceeding was dismissed:

"(a) because the tribunal was not competent to
hear the case?

"(b) because of procedural defect or irregularity
in the bringing or prosecution of the action?

"(c) because the proceeding for any other reason
prove abortive and thereby fails to reach a
decision on the merits?"

36. Thirty States replied to this question. Table C,
below, summarizes the result of the replies:

IV. EXTENSION DURING NEGOTIATION: ARTICLE 14

33. Ten replies referred to the rules contained in
article 14. One replyl12a commented favourably on
article 14 but it indicated that the words in brackets
should be deleted. Another reply113 implied that its
preference for three years as the basic limitation period
was affected by the premise that the rules of article 14
and 18 (2) were in the Uniform Law. Still another
reply,114 in connexion with the suggestion that more
freedom should be provided to modify the period,11II
indicated that in article 14 an extension of three years
(not One year as in the Preliminary Draft) should be
allowed if the basic limitation period of three years is
to be adopted. The other seven replies116 preferred
the deletion of article 14 from the Uniform Law. These
replies included the comment that while such a rule
might seem to meet a real need, in practice article 14
could give rise to disputes about the time at which
negotiations were broken off; it was further suggested
that other tests contained in the proposed rule also
were difficult to apply. Further, one reply1l7 stated that
experience suggested that sometimes it was only after
legal proceedings were instituted that real negotiations
to settle their dispute got going; there was no need,
therefore, to provide for the extension of the limita
tion period on account of negotiations.

34. In addition to the above, further views were
expressed at the fourth session of the Commission.
The representatives of four States11S commented
favourably on article 14. One of them,119 however,
thought that the words in brackets should be deleted
and a third120 thought that simpler and more precise
language should be found. Another representative121
stated that the words "on the merits of" should be
deleted and it was of the opinion that article 14 should
be deleted if the basic period was to be five years.
The representatives of three States122 opposed the in-

123 The reply noted that no provision was made for extend
ing the period in these cases.

124 In case of credit instruments such as bills of exchange,
promissory notes and cheques, a special provision existed that
the limitation period was interrupted by presentation of claims
even if the judge was incompetent. Such a rule seems to lie
outside the scope of the uniform law. See art. 2 (f) of the
preliminary draft.

125 The reply noted that the general rule was applicable only
where a cause of action had once accrued and the statute had
begun to run. And, according to the reply, a cause of action
arises at the moment when a state of facts occurs which gives
a potential plaintiff a right to succeed in an action against a
potential defendant; therefore there must be a plaintiff who can
succeed and a defendant against whom he can succeed. Thus,
the reply stated that, if, for example, the tribunal was not com
petent to hear the case because the prospective defendant was
protected by diplomatic immunity, the principle prevented a
cause of action from even having arisen. No other State re
ferred to the question of diplomatic immunity.

126 However, note that it was provided that, if a tribunal
found that the reason for the delay in bringing an action after
the expiry of the prescriptive period was valid, the infringed
right would be subject to protection, Le. the expired prescrip
tive period might be reinstated by the tribunal (including arbi
tral tribunal or mediation board). A similar rule authorizing
the tribunal to reinstate the expired period was observed in

quiring notice to the other party that is described in specific
terms (e.g. "within six months after the delivery" or the like).
Thus, a rule of national law like ULIS article 39 (1) that
requires that notice to the other party be given "promptly"
but in no event later than "a period of two years from the
date on which the goods were handed over" would not be
affected by the Uniform Law on Prescription. However, what
conduct is covered by the phrase "or otherwise exercised" in
article 1 (2) may not be free from doubt. Presumably, the
impact of the Uniform Law on Prescription on national rules
would be determined by reference to the actual operative
effect of the rules in question under the national law rather
than by the way the rule is described. Thus, if a rule of
national law specifying a period within which "rights shall
be excercised" is applied to require notice to the other party,
that application would be outside the scope of the Uniform
Law on Prescription and would not be disturbed by the
Uniform Law. Also see para. 19, supra.

112a Poland.
113 Norway.
114 Sweden.
115 See the text accompanying foot-note 97.
116 India, Italy, Spain, USSR, United Kingdom, United

States. Madagascar slated that article 14 was contrary to its
national law.

117 India.
11S Austria (SR.83), Mexico (SR.83), Romania (SR.83),

United Arab Republic (SR.82).
119 Austria (SR.83).
120 Mexico (SR.83).
121 Hungary (SR.82).
122 Argentina (SR.82), Ghana (SR.83), Singapore (SR.82).

ing the period in these cases.

(b) In all cases ex
cept where arbi
tration is abortive (United Kingdom127 )
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(c) In all cases ex
cept were the ac
tion is dismissed
because the court
is not competent 3

(d) Only where dis
missed because of
procedural de
fects or irregular-
ities .

TOTAL 18

(2) Period is
(n) Interrupted by

bringing action
(regardless wheth
er later discon
tinued or dis-
missed) 131 8

(b) Extended in all
cases: 4

TOTAL 12

(India,128 Luxembourg, Ve
nezuela129 )

(Kuwait130)

(Argentina, Finland,
Italy,132 Libya, Madagas
car, Poland,132a Portu
gal,133 Sweden)

(Czechoslovakia,133a Den-
mark,13! NorwaY,l3li
United States136 )

37. It will be noted that categories 1 (c) and 1 (d)
above are comparable to that of the preliminary draft.
States falling in categories 1 (a) and 1 (b) are more
strict than the preliminary draft in dealing with a
plaintiff whose action has been dismissed, while the
States in categories 2 (a) and 2 (b) are, in general,
somewhat more liberal.

38. One reply137 proposed that additional time
should be given when an action was dismissed or dis
continued on any ground other than on the merits. The
reply was of the view that a litigant who voluntarily
discontinued an action that was defective (for a reason
not relating to the merits), should be given at least as
favourable treatment as a litigant who awaited the
initiative of his adversary in moving for dismissal.138

39. At the fourth session of the Commission, the
representatives of two States,139 referring to article 17
(2), supported extension of the limitation period only
in the case of bona fide action before a court without
jurisdiction; if a claimant knowingly initiated proceed
ings in the wrong court, no extension of the limitation
period should be available. One representative140 stated
that article 17 was absolutely necessary.

VI. RIGHTS BASED UPON A JUDGEMENT OR AWARD

New Zealand concerning claims for damages arising from per
sonal injuries. See foot-note 41, supra.

127 Where arbitration proceedings prove to be abortive, the
court could extend the limitation period so as to allow the
claimant to start a new arbitration or to institute legal pro
ceedings.

128 The time which a plaintiff had spent prosecuting with
due diligence and in good faith, but in ignorance of the lack of
competency of the court or any similar problem, should be
excluded in calculating the running of the period.

129 The prescriptive period is interrupted "by virtue of an
action brought before the courts, even if heard by a judge who
is not competent".

130 In all other cases including dismissals because of incom
petency of the court, a new period commenced to run from the
date of last procedure of the previous action.

131 Sometimes what was meant by "interruption" was not
clear. Usually it may be assumed from the replies that "inter
ruption" started the running of a new period.

132 According to the reply, the general rule was that the
limitation period was interrupted by bringing an action and
the new period started to run after the final judgement was
rendered, including cases where the action was dismissed be
cause the court was not competent. In other cases of dismissal,
the new period commenced to run from the time when the
action was instituted.

132a However, the reply noted that the plaintiff's inaction for
over three years after the proceedings had been instituted de
stroyed the effect of interruption.

133 Portugal has a rule similar to Italy. See foot-note 132
supra. In addition, if an action was dismissed for a procedural
reason not attributable to the creditor, an extension of two
months from the day of dismissal was also provided.

133a The period was extended for 30 days after the plain
tiff was notified of the decision to dismiss the proceedings be
cause of lack of competence.

134 No express provisions existed. But it had been held by
legal theory and practice that the basic period was extended to
allow the plaintiff to bring another action without undue delay.

135 The period was extended for three months after the
plaintiff was notified of the decision to dismiss the proceeding.
However, if the dismissal was caused by an intentional fault of
the plaintiff, no such extension would be granted.

136 The reply noted that the rule generally embodied in
state statutes on the subject was that a creditor, when he had

40. Under article 2 (d) of the preliminary draft,
the uniform law does not apply to rights based upon
"a judgement or award made in legal proceedings"
even though the judgement or award results from a
claim arising from an international sale. At the sec
ond session of the Working Group, the view was
expressed that if the enforcement of judgements should
be included within the uniform law at a later stage of
drafting, the limitation period for such enforcement
should be longer than that applicable to the underlying
claim: consideration should be given to a period of
10 ycars. l41 To obtain background information to meet
this contingency, the questionnaire (part I, 5) in
quired concerning the length of the period within
which rights established by a final judgement or award
could be enforced under the national law.

asserted a right in a proceeding that did not lead to a disposi
tion on the merits, had a specified time-normally six months
to a year-within which to assert his claim in another pro
ceeding. Under the applicable state law, the availability of
this privilege might depend on the reasons for which the
proceedings were dismissed. Most state statutes provided it
irrespective of the reasons for dismissal. Others did so only
if the dismissal was neither voluntary nor for failure to
prosecute. In relation to contracts of sale, section 2-725 (3) of
the Uniform Commercial Code provides that the additional
time is given only if the termination of the first action did
not result from voluntary discontinuance or from dismissal
for failure or neglect to prosecute. It provides: Where an
action commenced within the time limited by subsection (1)
is so terminated as to leave available a remedy by another
action for same breach such other action may be commenced
after the expiration of the time limited and within six months
after the termination of the first action unless the termination
resulted from voluntary discontinuance or from dismissal for
failure or neglect to prosecute.

137 United States.
138 Cf. with the domestic rule of the United States at foot-

note 136.
139 India (SR.82), Singapore (SR.82).
140 Argentina (SR.82).
141 See paragraph 4 of commentary to article 2 in A/CN.9/

50.
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VII. OTHER COMMENTS

41. Twenty-eight States responded to this inquiry.
All the States except two indicated the length of such
period to be 10 years or more. Table D summarizes
the replies:

42. The questionnaire (part II, 4) asked Govern
ments if there was any provision in the preliminary
draft which was not well adapted to the circumstances
and needs applicable to international sale of goods, or
which would interfere with adoption of a convention
implementing the draft. Several States submitted com
ments pursuant to this inquiry. These comments will
be discussed in the order of the provisions in the
preliminary draft.

151 United States.
152 Norway.
153 Poland, USSR.
154 USSR. Cf. foot-note 112.
155 USSR.
156 Cf. the text accompanying foot-notes 39 and 40, supra.

A. Sphere of application of the uniform law:
articles 1-5

(a) Exclusion of the rights of the guarantor: arti
cle 1 (l)

43. One reply151 stated that the proposed treatment
of the legal relationship arising from a guarantee was
one-sided because article 1 (1) included within its
scope only the rights of the buyer and seller arising
from a guarantee and excluded the rights of the guar
antor against the parties to the contract of sale. In the
opinion given in that reply both should be included.

44. One reply152 stated that under its domestic law
the length of the prescriptive period applicable to the
rights based on a personal guarantee was the same as
that provided for the rights which were guaranteed by
such a guarantee; consequently, the rights against a
guarantor could not be enforced when the principal
obligation had been prescribed. The preliminary draft
has no such specific rule on the relationship between
the prescriptive periods applicable to claims against the
debtor and guarantor. It could be contended that the
rules of the preliminary draft did not prevent the con
tinued application of specialized rules on the relation
ship between the principal debt and a claim against
the guarantor. It might be noted that whether the
prescriptive period applicable to both claims started
on the same date (and therefore expired on the same
date) would depend (inter alia) on whether the refer
ence in article 7 (1) to "any right arising out of a
breach of the contract of sale" meant that the period
applicable to the claim against the guarantor would
necessarily start on the date of the breach by the
seller or whether the period might start on the date of
the breach by the guarantor which might in some cases
relate to a date subsequent to that of the breach by the
seller.

(b) Ambiguity in article 1 (1) (2)

45. Two replies153 stated that the phrase "or other
wise exercised" in article 1 (2) is unclear. According to
one of them, although the draft provided that any
State might, upon ratification, declare that it would
delete the words or otherwise exercised", this provi
sion did not in itself clarify the question.1M

46. The same reply also called attention to various
terms in article 1 (1) relative to the application of the
uniform law. These include the following terms:
(a) contract of sale (or a guarantee), (b) "breach",
(c) "termination", or (d) "invalidity" of the contract
(or guarantee). It was suggested that these terms were
not differentiated clearly enough in the text of the draft
and that their theoretical formulation was tentative and
vague.

(c) Repetition of provisions relating to notice; arti
cle 1 (3)

47. One reply155 was of the view that the idea ex
pressed in article 1 (3) is largely repeated in arti
cle 7 (2) and article 18 (4).156

(USSR) 142

(Guatemala)
(Argentina, Czechoslovakia, Fin

land, Italy, Japan, Mexico,
Norway, Poland, Sweden)

(Australia,143 India,144 Jamaica,
Kenya,145 Malawi,l46 New Zea
land,147 Trinidad and Tobago,
United Kingdom) 148

(Kuwait, Libya)
(Denmark, Portugal, Vene-

zuela)149
(Austria,150 Khmer Republic,

Luxembourg, South Africa)

8

1
1

9

30 4

12 .

15 2

20 3

3 ..

5
10

Years

142 If no citizen is involved in the underlying transaction, the
period was one year. Foreign judgements or arbitral awards
must be submitted for execution within three years.

143 The reply stated that the period differed from State to
State and ranged from 12 to 20 years.

144 But an award could be enforced only by filing a suit for
its enforcement in a court within a period of three years from
the date of the award.

145 The reply noted that the interest claim on a judgement
debt was subject to the six year limitation period from the date
on which the interest became due.

146 In addition to a rule similar to Kenya concerning interest
claims (see foot-note 145, supra), the reply noted that, since
the warrant of execution was valid only for 12 months, in
practice application must be made every 12 months to keep a
judgement or award alive.

147 The reply noted that the interest claim on a judgement
debt was subject to the six-year limitation period from the date
on which the interest became due; actions founded on a foreign
judgement or any arbitration awards were also subject to the
six-year limitation period.

148 The reply stated that the length of the period in Scotland
was 20 years. The reply also noted that, if an arbitration agree
ment was not under seal and the award was not registered, it
would be necessary to enforce the award as a contract between
the parties; hence the period was six years. Foreign judgements
were treated in the same manner as contractual rights and the
limitation period was six years.

149 In addition to these States, Australia and the United
Kingdom may be included here. See foot-note 143 and foot
note 148.

150 If the creditor was a corporation, the period was 40 years.
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(d) The terms «creditor" and "debtor": article 1 (4)
(d), (e)

48. A reply157 suggested replacing the words "cred
itor" and "debtor" by the words "claimant" and
"respondent". At the fourth sesion of the Commission,
the same view158 was expressed. In this connexion it
was noted that the terms "creditor" and "debtor"
would imply that rights had already been adjudicated.

(e) Applicability with respect to proceedings to estab
lish invalidity of the contract

49. At the fourth session of the Commission, one
representative159 suggested that legal proceedings to
establish the invalidity of the contract were within the
scope of the preliminary draft whereas ULIS dealt
only with the obligations of the seller and buyer arising
from the contract of sale. He doubted that this approach
of the preliminary draft was wise and suggested that
the uniform law on prescription should be confined to
actions arising from the failure by either the seller or
the buyer to perform his obligations; it would be
unwise to venture into the involved and so far com
paratively unexplored field of formation of the con
tract and defects that might affect the contract itself.
The observer of UNIDROIT also thought that the
preliminary draft covered the question of the invalidity
of the contract. He was of the view that the question
of the invalidity of the contract raised specific prob
lems of a completely different character from those
connected with non-performance or defective per
formance of a contract.160 One reply160a was in accord
with the above views and proposed the deletion of
article 8.

(f) Exclusion of rights based on bodily injury: arti
cle 2 (a)

50. One reply161 stated that it had no objection to
the exclusion from the scope of the application of the
uniform law of rights based on liability for the death of,
or personal injury to the parties,162 but suggested that,
if such claims were excluded, claims for damage to
property other than the goods sold should also be
excluded. A similar view was also proposed by a
member of the Working Group on Prescription at its
second session.163

51. The same reply gave the view that all personal
injury and wrongful death claims should be excluded;
therefore, the reference to "buyer" in subparagraph (a)
of article 2 should be deleted.

157 South Africa.
158 Singapore (SR.82).
159 France (SR.83).
160 See SR.83.
160a Spain.
161 United States.
162 Cf. foot-note 41, supra, explaining the unique rule of

prescription in New Zealand concerning claims for damages
arising from personal injuries.

163 See appendix A to annex II of A/CN.9/S0.

B. Interruption of the limitation period: articles 10-13

(a) Proposal to simplify and improve the provisions of
articles 10-12

52. One reply164 gave the view that the present texts
of articles 10 to 12 were unnecessarily prolix; a more
straightforward approach should be adopted, probably
by way of consolidating the rules in these articles into
a simpler rule. This reply also made several comments
on details of the rules contained in these articles. Be
cause of the detailed and interrelated character of
these comments, they are presented as a working paper
(A/CN.9 IWG.l/wP.20).

53. At the fourth session of the Commission, one
representative165 stated that the phrase "provided that
such counterclaim does not arise out of a different
contract", was too general and that the concept of
counterclaim as contemplated in article 10 (2) could
encourage the lodging of complaints which bore no
relation to the original claim.166 Another representa
tive167 was of the view that article 12 was difficult to
understand and should be revised. One reply,167a sub
mitted after the fourth session of the Commission,
shared the same view.

(b) Acknowledgement by partial performance: arti
cle 13(3)

54. At the fourth session of the Commission, one
representative168 stated the following: according to
paragraph 4 of the commentary to article 13 (AI
CN.9/50, annex II), "the partial repair by a seller of a
defective machine" could be regarded as acknowledge
ment by the debtor which would cause the limitation
period to start afresh. Such an important rule should be
expressly stated in the uniform law, particularly since
article 13 was linked with article 9, which dealt with
the case of express undertakings-and also with arti
cle 42 of ULIS.

(c) Acknowledgement after the expiration of the
period: article 13 (5)

55. One reply169 expressed the view that acknow
ledgement after expiration of the limitation period
should not be given effect and consequently objected
to the rule of article 13 (5). Another reply170 also
proposed the deletion of article 13 (5); under this
view, whether an acknowledgement after the expira
tion of the limitation period or payment of instalments
or interests after the period constitutes a new obliga
tion ought to be left to applicable national law.

164 United States.
165 USSR (SR.81).
166 But cf. foot-note 2 to the commentary to article 10

(in AjCN.9/50) where it is stated that the question of the
extent to which counterclaim can be filed is to be determined
by the procedural rules of the forum.

167 Belgium (SR.81).
167a Spain.
168 Hungary (SR.82).
169 Libya.
170 Sweden.
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56. At the fourth session of the Commission, a
representativel71 also opposed the rule of article 13 (5).
Another representative172 stated that he could accept
the doctrine of article 13 although he felt that such
acknowledgement should take place before the expiry
of the limitation period.

C. l!xtension where institution of legal proceedings
prevented,' misstatement or concealment by debtor:
articles 15 and 16

57. Two replies173 gave the view that the rules set
forth in article 15 are very difficult to apply and might
lead to divergent interpretations and applications; un
certainty should be avoided by specifying the circu~

stances justifying an extension. One174 of these reph~s
also indicated that its domestic rules contained a proVI
sion suspending the running of the limitation period
while the creditor was insane, a minor, or otherwise
incompetent, although these were peculiarly "personal"
to the creditor. In its view, a broader formula was
desirable since the limitation period probably should
not run whenever the creditor could not be reproached
for not asserting his rights.175

58. Two replies176 foresaw uncertainties in the ap
plication of the rule of article 16 on the time from which
the period recommenced, and recommended reformula
tion of the article. Onel77 of these replies suggested that
article 16 gave undue protection to a creditor who did
not find out the identity of the debtor within the basic
limitation period.

59. According to one replyp8 article 16 was largely
covered by the more general and adequate for~ulation
of article 15. According to another replY,17& articles 15
and 16 should be merged into a single provision and
only suspension of the period should be provided rather
than extension.

60. At the fourth session of the Commission, two
representatives179 stated that articles 15 and 16 were
acceptable. One representativel80 was of the view that
the scope of article 15 was not clear. Another repre
sentative181 stated that the grounds for extension should
be kept at a minimum or even eliminated so as to avoid
difficulties of application arising from divergent co~rt

practice in the various countries a~d express~d. Its
preference for laying down a comparatively long hmlta
tion period.

D. Who can invoke limitation: article 19

61. One reply182 objected to article 19 since it con-
tradicted a rule of public policy whereby judges should

171 USSR (SR.8l).
172 India (SR.82).
173 Italy, United States.
174 United States.
175 The reply of New Zealand indicated that periods of

disability such as infancy or lunacy were general1y excluded
from the limitation period under its domestic law.

176 Italy, United States.
177 United States.
178 USSR.
17& Spain.
179 Argentina (SR.82), Mexico (SR.83).
180 India (SR.82).
181 France (SR.83).
182 Madagascar.

be able to invoke the limitation period. Another
reply183 reserved its position with regard to the provi
sions of article 19.

62. At the fourth session of the Commission, three
representatives referred to article 19. One184 opposed
article 19, another18/i favoured it, and the thirdl86

suggested that the Working Group might reconsider
the question.

E. Set-off: article 20 (2)

63. One reply186a doubted the propriety of arti
cle 20 (2) (a). Another reply187 indicated that set-off
should be permitted even if the claim in question did
not arise from the same contract but arose from the
same transaction, occurrence, or event; the factual
interrelationship of the claims rather than their formal
legal basis should be decisive. At the fourth session of
the Commission, one representative188 supported the
approach of article 20 (2) concerning set-off.
Another189 thought that the requirement of article 20
(2) (a) was not necessary.

F. Preservation of eXisting rights: article 25

64. In lieu of the rule contained in article 25 (l),
one reply190suggested that all rights or claims arising
from contracts of sale entered into before the operative
date of the uniform law should be governed by the law
applicable at that time, and not by the uniform law.

G. Relation of the uniform law to other regional inter
national agreements On prescription; e.g. CMEA
General Condition

65. One reply191 was of the view that it would be
necessary to have the Convention implementing the
uniform law stipulate that the Convention would not
be applied to contracts of international sale of goods
concluded between persons whose States had estab
lished or would establish other rules concerning the
prescriptive period by concluding international agree
ments.]92

H. Relation of the uniform law to ULIS

66. One reply193 expressed the view that it was
desirable that the length of the limitation period, and
the rules on modification, commencement, extension or
shortening of the period be examined in relation to
the substantive rules of ULIS; this examination was
important because of the connexion between the rules
concerning extinctive prescription and the substantive
rights arising out of the contract of sale of goods.194

183 India.
184 United Republic of Tanzania (SR.81).
185 Argentina (SR.82).
186 Nigeria (SR.81).
1Ma Poland.
187 United States.
]88 Argentina (SR.82).
189 Austria (SR.83).
190 Trinidad and Tobago.
191 USSR.
192 See, e.g. foot-note 6, supra.
193 Japan.
194 See, e.g. para. 18 (b), supra.
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INTRODUCTION

1. The United Nations Commission on Interna
t'ional Trade Law (UNCITRAL), at its second session,
established a Working Group on Time-limits and
Limitations (Prescription), and requested it to study
the subject of time-limits and limitations (prescription)
in the field of the ,international sale of goods.1

2. The Working Group held its first session in
August 1969 and submitted a report (A/CN.9/30)
to the third session of the Commission. The Commis
sion requested the Working Group to prepare a pre
liminary draft Convention, setting forth uniform rules
on the subject, for submission to the fourth session.2

The Commission also decided that a questionnaire
should be addressed to Governments and interested
international organizations to obtain information and
views regarding the length of the limitation period and
other relevant 'issues.3

3. The Working Group held its second session in
August 1970 and prepared a preliminary draft of a
uniform law on prescription (limitation) in the inter
national sale of goods (herein referred to as the pre
liminary draft). The report of the Working Group (AI
CN.9/50) included the preliminary draft of the uni
form law (annex I), a commentary on the preliminary
draft (herein cited commentary) (annex II), and the
text of the questionnaire (annex III) which was ad
dressed to Governments and to interested international
organizations in September 1970.

4. The Commission at its fourth session, held in
April 1971, requested the Wor~ing Group to hold a
third session to prepare a final draft of the Uniform
Law on Prescription (Limitation) for submission to the

1 Report of the United Nations Commission on International
Trade Law on the work of its second session, Official Records
of the General Assembly, Twenty-fourth Session. Supplement
No. 18 (AI7618) (hereinafter referred to as UNCITRAL,
Report on the Second Session (1969», para. 46; UNCITRAL
Yearbook, vol. I: 1968-1970, part two, II. A.

2 Report of the United Nations Commission on International
Trade Law on the work of its third session, Official Records of
the General Assembly, TwelltY-fifth Session, Supplement No. 17
(A/8017) (hereinafter referred to as UNCITRAL, Report on
the Third Session (1970», para. 97; UNCITRAL Yearbook,
vol. I: 1968-1970, part two, III, A.

a/bid., para. 89.

* 21 September 1971.

Commission at its fifth session.4 The Commission con
cluded that the Working Group should consider the
replies to the questionnaire prior to any decision con
cerning the length of the limitation period and related
matters. To that end the Commission requested the
Secretary-General to analyse the replies received to
the questionnaire and to transmit this analysis to the
members of the Working Group in advance of its third
session.5 The Commission also decided that views ex
pressed by representatives with respeot to the preli
minary draft, ,as reflected in the summary records, and
any proposals or observations on the preliminary draft
which might be submitted by members of the Com
mission, should be taken into account by the Working
Group in formulating a final draft of a uniform law.6

Consequently, the analysis prepared by the Secretary
General, in response to the above request by the Com
mission, has taken account both of the replies to the
questionnaire and the comments made at the fourth ses
sion of the Commission.7

5. The Working Group held its third session at the
United Nations Headquarters in New York from 30
August to 10 September 1971. The members of the
Working Group are: Argentina, Belgium, Japan, Nor
way, Poland, the United Arab Republic and the United
Kingdom of Great Britain and Northern Ireland. All
of the members were represented at the session of the
Working Group. The meeting was also attended by
observers from Guyana, the Council of Europe, the
European Economic Community, and The Hague Con
ference on Private International Law. The list of par
ticipants is contained in annex II.

6. The Working Group had before it studies and
proposals submitted by Austria, Argentina, Belgium,
Czechoslovakia, Norway, Poland, the United Arab Re
public, the United Kingdom of Great Britain and
Northern Ireland, and the United States of America

4 Report of the United Nations Commission on International
Trade Law on the work of its fourth session, Official Records
of the General Assembly, Twenty-sixth Session, Supplement
No. 17 (A/8417) (hereinafter referred to as UNCITRAL,
Report on the Fourth Session (1971), para. 118; UNCITRAL
Yearbook, vol. II: 1971, part one, II, A.

5 Ibid.
6/bid., paras. 111,118.
7 A/CN.9/WG.ljWP.24.
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(AjCN.9jWG.1jWP.1l to 21, 23 and 26), and by The
Hague Conference on Private International Law (Aj
CN.9jWG.1jWP.22). The Working Group had also
before it the analysis mentioned above and a working
paper by the Secretariat (AjCN.9jWG.1jWP.25).
The documents placed before the Working Group are
listed in annex III. The studies and proposals con
sidered by the Working Group, designated annex V,
will be set forth in addendum 2 to this report.

7. The Working Group elected the following
officers:

Chairman: Mr. Stein Rognlien (Norway)
Rapporteur: Mr. Paul R. Jenard (Belgium)

ACTION WITH RESPECT TO CONVENTION AND
UNIFORM LAW

8. In response to the Commission's request, the
Working Group completed the final dmft of a con
vention on prescription (limitation) in the field of
international sale of goods; the text appears as annex I.
Part I of the convention sets forth the text of a uniform
law; succeeding parts of the convention contain provi
sions on implementation, declarations and reservations,
and the necessary final clauses. The provision of part
IV, final clauses, were not considered by the Working
Group. The final draft of the convention indicates by
brackets certain provisions considered by the Working
Group as requiring final decision by the Commission
at its fifth session.

9. The Working Group requested the Secretariat to
revise the commentary to the preliminary draft, which
was annexed to the report of the second session of the
Working Group (AjCN.9j50),* to take account of
the provisions of the convention and the final revision
of the uniform law. The commentary to the final draft
of the convention, designated annex IV, will be issued
separately in addendum 1 to this report. In addition
to explanation of the provisions of the convention and
the Working Group's reasons for adopting those pro
visions, the commentary will note points on which
members of the Working Group expressed reservations
concerning provisions adopted by the Working Group.
In the opinion of the Working Group, final action on
such questions may be taken during the fifth session
of the Commission.

10. The Working Group did not consider alterna
tive approaches for final adoption of the Convention,
and requests the Secretariat to analyse such alternative
approaches for consideration and decision by the Com
mission at the fifth session.

ANNEX I

Text of a draft Convention on Prescription (Limitation)
in the field of international sale of goods (September
1971)

(Prepared by the UNCITRAL Working Group on Prescription
at its third session held in New York, 30 August-IO Septem
ber 1971)

The States Parties to this Convention,
Desiring to establish a uniform law on prescription (limita

tion) in the field of the international sale of goods,

* UNCITRAL Yearbook, vol. II: 1971, part two, I, C, 2.

Have resolved to conclude a convention to this effect and
have agreed as follows:

PART I: UNIFORM LAW

SPHERE OF APPLICATION OF THE LAw

Article 1

(1) This Uniform Law shall apply to the limitation of
legal proceedings and to the prescription of the rights of the
buyer and seller to a contract of international sale of goods
[or to a guarantee incidental to such a contract].

(2) This Law shall not affect a rule of the applicable law
providing a particular time-limit within which one Party is
required, as a condition for the acquisition or exercise of
this claim, to give notice to the other Party or perform any
act other than the institution of legal proceedings.

(3) In this Law:

(a) "Buyer" and "seller" means persons who buy or sell,
or agree to buy or sell, goods, and the succe~sors to and
assigns of their rights or duties under the contract of sale;

(b) "Party" and "parties" means the buyer and seller [and
persons who guarantee their performance];

(c) ["Guarantee" means a personal guarantee given to
secure the performance by the buyer or seller of an obligation
arising from the contract of sale];

(d) "Creditor" means a party seeking to exercise a claim,
whether or not such a claim is for a sum of money;

(e) "Debtor" means a party against whom the creditor
seeks to exercise such a claim;

(f) "Legal proceedings" includes judicial, administrative and
arbitral proceedings;

(g) "Person" includes any corporation, company, or other
legal entity, whether private or public;

(h) "Writing" includes telegram and telex.

Article 2

(1) Unless otherwise provided herein, this Law shall apply
without regard to the rules of private international law.

(2) [Notwithstanding the provision in paragraph 1 of this
article, this Law shall not apply when the parties have ex
pressly chosen the Law of a non-contracting State as the
applicable law.]

Article 3

(1) For the purpose of this Law a contract of sale of
goods shall be considered international if, at the time of the
conclusion of the contract, the seller and buyer have their
places of business in different States.

(2) Where a party to the contract of sale has places of
business in more than one State, his place of business for the
purposes of paragraph 1 of this article shall be his principal
place of business, unless another place of business has a
closer relationship to the contract and its performance, having
regard to the circumstances known to or contemplated by the
parties at the time of the conclusion of the contract.

(3) Where a party does not have a place of business, ref
erence shall be made to his habitual residence.

(4) Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract shall
be taken into consideration.

Article 4

(1) This Law shall not apply to contracts in which the
preponderant part of the obligations of the seller consists
in the supply of labour or other services.
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(2) Contracts for the supply of goods to be manufactured
or produced shall be considered to be sales within the meaning
of this Law, unless the party who orders the goods undertakes
to supply an essential and substantial part of the materials
necessary for such manufacture or production.

Article 5

This Law shall not apply to sales:
(a) Of goods of a kind and in a quantity ordinarily bought

by an individual for personal, family, household or similar
use, unless the seller at the time of the conclusion of the
contract knows that the goods are bought for a different use;

(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, negotiable in

struments or money;
(e) Of ships, vessels or aircraft;
(I) Of electricity.

Article 6

This Law shall not apply to claims based upon:
(a) Liability for the death of, or injury to the person of,

the buyer [or other person];
(b) Liability for nuclear damage caused by the goods sold;
(c) A lien, mortgage or other security interest in property;
(d) A judgement or award made in legal proceedings;
(e) A document on which direct enforcement or execution

can be obtained in accordance with the law of the jurisdiction
where such enforcement or execution is sought;

(f) A bill of exchange, cheque, or promissory note;
(g) A documentary letter of credit.

Article 7

In interpreting and applying the provlSlons of this Law,
regard shall be had to its international character and to the
need to promote uniformity in its interpretation and applica
tion.

lim LIMITATION PERIOD

Article 8

The limitation period shall be four years.

COMMENCEMENT OF THE LIMITATION PERIOD

Article 9

(1) Subject to the provisions of paragraphs 3 to 6 of this
article and to the provisions of article 11, the limitation
period in respect of a breach of the contract of sale shall
commence on the date on which such breach of contract
occurred;

(2) Where one party is required as a condition for the
acquisition or exercise of a claim to give notice to the other
party, the commencement of the limitation period shall not
be postponed by reason of such requirement of notice;

(3) Subject to the provisions of paragraph 4 of this article,
the limitation period in respect of a claim arising from defects
in, or other lack of conformity of, the goods shall commence
on the date on which the goods are placed at the disposition
of the buyer by the seller according to the contract of sale,
irrespective of the time at which such defects or other lack
of conformity are discovered or damage therefrom ensues;

(4) Where the contract of sale contemplates that the goods
sold are at the time of the conclusion of the contract in the
course of carriage, or will be carried, to the buyer by a
carrier, the limitation period in respect of claims arising from
defects in, or other lack of conformity of, the goods shall
commence on the date on which the goods are duly placed at
the disposition of the buyer by the carrier, or are handed over
to the buyer, whichever is the earlier;

(5) Where, as a result of a breach of contract by one party
before performance is due, the other party thereby becomes
entitled to and does elect to treat the contract as terminated,
the limitation period in respect of any claim arising out of
such breach shall commence on the date on which such breach
occurred. If the contract is not treated as terminated, the
limitation period shall commence on the date when per
formance is due;

(6) Where, as a result of a breach by one party of a con
tract for the delivery of or payment for goods by instalments,
the other party thereby becomes entitled to and does elect to
treat the contract as terminated, the limitation period in respect
of any claim arising out of the contract shall commence on
the date on which such breach of contract occurred, irre
spective of any other breach of contract in relation to prior
or subsequent instalments. If the contract is not treated as
terminated, the limitation period in respect of each separate
instalment shall commence on the date on which the par
ticular breach or breaches complained of occurred.

Article 10

Subject to the provisions of article 11, where a claim arises
in relation to a contract of sale [or from a guarantee in
cidental thereto], and not from a breach of the contract of
sale, the limitation period shall commence on the date on
which the claim could first be exercised.

Article 11

If the seller gives an express undertaking relating to the
goods, which is stated to have effect for a certain period of
time, whether expressed in terms of a specific period of time
or otherwise the limitation period, in respect of any claim
arising from the undertaking, shall commence on the date
on which the buyer first informs the seller that he intends
to assert a claim based on the undertaking, but not later than
on the date of the expiration of the period of the undertaking.

INTERRUPTION OF THE LIMrrATION PERIOD: LEGAL
PROCEEDINGS: ACKNOWLEDGEMENT

Article 12

( 1) The limitation period shall cease to run when the
creditor performs any act recognized under the law of the
jurisdiction where such act is performed:

(a) as instituting judicial proceedings against the debtor for
the purpose of obtaining satisfaction or recognition of his
claim; or

(b) as invoking his claim for the purpose of obtaining
satisfaction or recognition thereof in the course of judicial
proceedings which he has commenced against the debtor in
relation to another claim.

(2) For the purposes of this article, any act performed by
way of counterclaim shall be deemed to have been performed
on the same date as the act performed in relation to the claim
against which the counterclaim is raised, provided that such
counterclaim does not arise out of a different contract.

Article 13

(1) Where the parties have agreed to submit to arbitration,
the limitation period shall cease to run when either party
commences arbitral proceedings by requesting that the claim
in dispute be referred to arbitration in the manner provided
for in the arbitration agreement or by the law applicable to
that agreement.

(2) In the absence of any such provision, the request shall
take effect on the date on which it is delivered at the habitual
residence or place of business of the other party, or, if he
has no such residence or place of business, then at his last
known residence or place of business.
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(3) The provisions of this article shall apply notwith

standing any term in the arbitration agreement to the effect
that no right shall arise until an arbitration award has been
made.

Article 14

The institution of judicial or arbitral proceedings against
one debtor shall have effect in relation to any other person
jointly and severally liable with him [or liable under a
guarantee], provided that the creditor, before the expiration
of the limitation period, informs such person in writing that the
proceedings have been instituted.

Article 15

Where any legal proceedings are commenced upon the oc-
currence of:

(a) The death or incapacity of the debtor;
(b) The bankruptcy or insolvency of the debtor;
(c) The dissolution of a corporation, company or other

legal entity;
(d) The seizure or transfer of the whole or part of the

assets of the debtor,
the limitation period shall cease to run only if the creditor
performs an act recognized under the law applicable to those
proceedings for the purpose of obtaining satisfaction or rec
ognition of his claim. Such act may be performed before the
expiration of any further period as may be provided for
under that law.

Article 16

Where the creditor performs any act, recognized under the
Law of the jurisdiction where such act is performed as mani
festing his desire to interrupt the limitation period, a new
limitation period of four years shall commence on the date
on which notice of this act is served on the debtor by a
public authority.

Article 17

( 1) Where the debtor acknowledges in writing his obliga
tion to the creditor, a new limitation period of four years
shall commence to run by reason of and from the date of
such acknowledgement.

(2) Partial performance of an obligation by the debtor to
the creditor shall have the same effect as an acknowledgement
if it can reasonably be inferred from such performance that
the debtor acknowledges that obligation.

(3) Payment of interest shall be treated as payment in
respect of the principal debt.

[(4) The provisions of this article shall apply whether or
not the limitation period prescribed by articles 8 to 11 has
expired.]

EXTENSION OF THE LIMITATION PERIOD

Article 18

(l) Where the creditor has commenced legal proceedings
in accordance with articles 12, 13 or 15:

(a) The limitation period shall be deemed to have con
tinued to run if the creditor subsequently discontinues the
proceedings or withdraws his claim;

(b) Where the court or arbitral tribunal has declared itself
or been declared incompetent, or where the legal proceedings
have ended without a judgement, award or decision on the
merits of the claim, the limitation period shall be deemed to
have continued to run and shall be extended for one year
respectively from the date on which such declaration was
made or from the date on which the proceedings ended.

(2) Where an arbitration has been commenced in ac
cordance with article 13, but such arbitration has been stayed
or set aside by jUdicial decision, the limitation period shall
be deemed to have continued to run and shall be extended
for one year from the date of such decision.

Article 19

Where, as a result of a circumstance which is not personal
to the creditor and which he could neither avoid nor over
come, the creditor has been -1>revented from causing the
limitation period to cease to run, and provided that he has
taken all reasonable measures with a view to preserving his
claim, the limitation period shall be extended so as not to
expire before the expiration of one year from the date on
which the relevant circumstance ceased to exist. The limita
tion period shall in no event be extended beyond 10 years
from the date on which the period would otherwise expire
in accordance with articles 8 to 11.

Article 20

[Where judicial or arbitral proceedings are instituted
against the buyer within the limitation period prescribed by
this Law either by a subpurchaser or by a person jointly and
severally liable with the buyer, the buyer shall be entitled
to an additional period of one year from the date of the
institution of such proceedings for the purpose of obtaining
recognition or satisfaction of his claim against the seller.]

Article 21

Where the creditor has obtained a final judgement or award
on his claim in judicial or arbitral proceedings, but such
judgement or award is not recognized in another jurisdiction,
he shall be entitled, within a period of four years from the
date of such final judgement or award, to institute legal
proceedings in that jurisdiction for the purpose of obtaining
satisfaction or recognition of his claim.

MODIFICATION OF THE LIMITATION PERIOD

Article 22

(1) The limitation period cannot be modified or affected
by any declaration or agreement between the parties, except
in the cases provided for in paragraph 2 of this article.

(2) The debtor may, at any time after the commencement
of the limitation period prescribed in articles 9 to 11, extend
the limitation period by a declaration in writing to the
creditor, provided that such declaration shall in no event
have effect beyond the end of 10 years from the date on
which the period would otherwise expire or have expired in
accordance with articles 8 to 11.

(3) The provisions of this article shall not affect the
validity of a clause in the contract of sale whereby the acquisi
tion or exercise of a claim is dependent upon the performance
by one party of an act other than the institution of judicial
proceedings within a certain period of time, provided that
such clause is valid under the applicable law.

EFFECTS OF THE EXPIRATION OF THE LIMITATION PERIOD

Article 23

Expiration of the limitation period shall be taken into con
sideration in any legal proceedings only at the request of a
party to such proceedings.

Article 24

(l) Subject to the provisions of paragraph 2 of this article
and of article 23, no claim which has become barred by
reason of limitation shall be recognized or enforced in any
legal proceedings.

(2) Notwithstanding the expiration of the limitation period,
the creditor may rely on his claim as a defence for the purpose
of set-off against a claim asserted by the other party:

(a) If both claims relate to the same contract; or

(b) If the claims could have been set-off at any time before
the date on which the limitation period expired.
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Article 25

Where the debtor performs his obligation after the expira
tion of the limitation period, he shall not thereby be entitled
to recover or in any way claim restitution of the performance
thus made even if he did not know at the time of such per
formance that the limitation period had expired.

Article 26

The expiration of the limitation period with respect to a
principal debt shall have the same effect with re$pect to an
obligation to pay interest on that debt.

CALCULATION OF THE PERIOD

Article 27

The limitation period shall be calculated in such a way
that it shall expire at the end of the day which corresponds
to the date on which the period commenced to run. If there
is no such corresponding date, the period shall expire at the
end of the last day of the last calendar month.

Article 28

Where the last day of the limitation period falls on an
official holiday or other dies 110n juridicus precluding the
appropriate legal action in the jurisdiction where the creditor
institutes judicial proceedings as envisaged in article 12 or
asserts a claim as envisaged in article 15, the limitation period
shall be extended so as not to expire until the end of the
first day following that official holiday or dies non juridicus
on which such proceedings could be instituted or on which
such a claim could be asserted in that jurisdiction.

PART II: IMPLEMENTATION

Article 29

(1) Each Contracting State shall, in accordance with its
constitutional procedure, give to the provisions of Part I of
this Convention the force of law, not later than the date of
the entry into force of this Convention in respect of that
State.

(2) Each Contracting State shall communicate to the
Secretary-General of the United Nations the text whereby it
has given effect to this Convention.

Article 30

Each Contracting State shall apply the provisions of the
Uniform Law to contracts concluded on or after the date of
the entry into force of this Convention in respect of that
State.

PART III: DECLARATIONS AND RESERVATIONS

Article 31

(1) Two or more Contracting States may at any time
declare that any contract of sale between a seller having a
place of business in one of these States and a buyer having
a place of business in another of these States shall not be con
sidered international within the meaning of article 3 of this
Convention, because they apply the same or closely related
legal rules to sales which in the absence of such a declaration
would be governed by this Convention.

(2) Any Contracting State may at any time declare with
reference to such State and one or more non-Contracting
States that a contract of sale between a seller having a place
of business in one of these States and a buyer having a place
of business in another of these States shall not be considered
international within the meaning of Article 3 of this Con·
vention because they apply the same or closely related legal
rules to sales which in the absence of such a declaration
would be governed by this Convention.

(3) If a State which is the object of a declaration made
under paragraph 2 of this article subsequently ratifies or
accedes to this Convention, the declaration shall not remain
in effect unless the ratifying or acceding State declares that
it will accept it.

Article 32

A Contracting State may declare, at the time of the deposit
of its instrument of ratification or accession, that it will not
apply the provisions of the Uniform Law to actions for annul
ment of the contract.

Article 33

Any State which has ratified the Convention relating to a
Uniform Law on the International Sale of Goods done at The
Hague on 1 July 1964, or which has acceded to that Con
vention, may at any time declare:

(a) That, by way of derogation from Article 3, paragraph
1, of this Convention, it will apply the provisions of Article 1,
paragraph 1, of the Uniform Law annexed to the Convention
of 1 July 1964;

(b) That, in the event of conflict between the provisions of
the Uniform Law annexed to the Convention of 1 July 1964
and the provisions of this Convention, it will apply the provi
sions of the Uniform Law annexed to the Convention of
1 July 1964.

Article 34

(1) Any State which has previously ratified or acceded to
one or more Conventions on the conflict of laws affecting
limitation in respect of the international sale of goods may,
at the time of the deposit of its instrument of ratification or
accession to the present Convention, declare that it will apply
the Uniform Law in cases governed by one of those previous
Conventions only if that Convention itself leads to the applica
tion of the Uniform Law.

(2) Any State which makes a declaration under para
graph 1 of this Article shall specify the Conventions referred
to in that declaration.

Article 35

(1) Any State may declare, at the time of the deposit of
its instrument of ratification or accession to the present Con
vention, that it shall not be compelled to apply the provisions
of Articles 12, 14, 15, 16, or 18 (l) (b) of this Convention
where the relevant acts or circumstances took place outside
the jurisdiction of that State.

(2) Any State which has not made a declaration under
paragraph 1 of this article may at any time declare that it
will not be compelled to apply the provisions of the articles
referred to in that paragraph where the relevant acts or cir
cumstances took place within the jurisdiction of a State which
has made a declaration under that paragraph.

(3) Any State which makes a declaration under paragraph
1 or 2 of this Article shall specify the particular article or
articles of this Convention in respect of which the declaration
is made.

Article 36

This Convention shall not prevail over Conventions, already
entered into or which may be entered into, and which contain
provisions concerning limitation in respect of the interna
tional sale of goods in special fields.

Article 37

No reservation other than those made in accordance with
articles 31 to 35 shall be permitted.

Article 38

(1) Declarations made under articles 31 to 35 of this
Convention shall be addressed to the Secretary-General of
the United Nations. They shall take effect [three months]
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after the date of their receipt by the Secretary-General or,
if at the end of this period the present Convention has not
yet entered into force in respect of the State concerned, at
the date of such entry into force.

(2) Any State which has made a declaration under articles
31 to 35 of this Convention may withdraw it at any time by
a notification addressed to the Secretary-General of the
United Nations. Such withdrawal shall take effect [three
months] after the date of the receipt of the notification by
the Secretary-General. In the case of a declaration made
under article 31, paragraph 1, of this Convention, such with
drawal shall also render inoperative, as from the date when
the withdrawal takes effect, any reciprocal declaration made
by another State under that paragraph.

01< • • • •

PART IV: FINAL CLAUSES

[The prOVlSlons of this part were not considered by the
Working Group.]

Article 39
[Signature]1

The present Convention shall be open until [
for signature by [ ] .

Article 40
[Ratification] 2

The present Convention is subject to ratification. The instru
ments of ratification shall be deposited with the Secretary
General of the United Nations.

Article 41
[Accession]3

The present Convention shall remain open for accession
by any State belonging to any of the categories mentioned in
article 31. The instruments of accession shall be deposited with
the Secretary-General of the United Nations.

Article 42
[Entry into force]4

(1) The present Convention shall enter into force [six
months] after the date of the deposit of the [ ]
instrument of ratification or accession.

(2) For each State ratifying or acceding to the present
Convention after the deposit of the [ ] instrument
of ratification or accession, the Convention shall enter into
force [six months] after the date of the deposit of its instru
ment of ratification or accession.

Article 43
[Denunciation] 5

(1) Any Contracting State may denounce the present Con
vention by notifying the Secretary-General of the United
Nations to that effect.

(2) The denunciation shall take effect [twelve months]
after receipt of the notification by the Secretary-General of
the United Nations.

1 Based on article 81 of the Vienna Convention on the
Law of Treaties.

2 Based on article 82 of the Vienna Convention on the
Law of Treaties.

3 Based on article 83 of the Vienna Convention on the
Law of Treaties.

4 Based on article 84 of the Vienna Convention on the
Law of Treaties.

5 Based on article XII of the 1964 Hague Convention relat
ing to a Uniform Law on the International Sale of Goods,
herein cited as the "Hague Sales Convention".

Article 44

[Declaration on territorial application]

AlternatiJ/e A6

(1) Any State may, at the time of the deposit of its instru
ment of ratification or accession or at any time thereafter,
declare, by means of a notification addressed to the Secretary
General of the United Nations, that the present Convention
shall be applicable to all or any of the territories for whose in
ternational relations it is responsible. Such a declaration shall
take effect [six months] after the date of receipt of the notifi
cation by the Secretary-General of the United Nations, or, if
~t the end of that period the Convention has not yet come
mto force, from the date of its entry into force.

(2) Any Contracting State which has made a declaration
pursuant to paragraph 1 of this article may, in accordance
with article 43 denounce the Convention in respect of all or
any of the territories concerned.

Alternative B7

The present Convention shall apply to all non-metropolitan
territories for the international relations of which any Party
is responsible except where the previous consent of such a
territory is required by the Constitution of the Party or of
the territory concerned, or required by custom. In such a
case the Party shall endeavour to secure the needed consent
of the territory within the shortest period possible, and when
the consent is obtained the Party shall notify the Secretary
General. The Convention shall apply to the territory or terri
tories named in such a notification from the date of its receipt
by the Secretary-General. In those cases where the previous
consent of the non-metropolitan territory is not required, the
Party concerned shall, at the time of signature, ratification or
accession, declare the non-metropolitan territory or territories
to which this Convention applies.

Article 45

[Notifications] 8

The Secretary-General of the United Nations shall notify
the Signature and Acceding States of:

(a) The declarations and notifications made in accordance
with article 38;

(b) The ratifications and accessions deposited in accordance
with articles 40 and 41;

(c) The dates on which the present Convention will come
into force in accordance with article 42;

(d) The denunciations received in accordance with article
43;

(e) The notifications received in accordance with article 44.

Article 46

[Deposit of the original]

The original of the present Convention shall be deposited
with the Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, be
ing duly authorized thereto by their respective Governments,
have signed the present Convention in the Chinese, English,
French,cRussian and Spanish texts, all of which are equally
authentic.

DONE at [place], [date].

6 Based on article XIII of The Hague Sales Convention.
7 Based on article 27 of the Convention on Psychotropic

Substances, 1971.
8 Based on article XV of The Hague Sales Convention.
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Introduction: objective of the Convention

1. This Convention is concerned essentially with
the period of time within which parties may bring legal
proceedings to exercise their rights or claims relating
to a contract of international sale of goods.

2. Divergencies in national rules governing the pre
scription of rights or limitation of claims create serious
difficulties. Limitation periods under national laws vary
widely. Some periods are short (e.g. six months, one
year) in relation to the practical requirements of inter
national transactions, in view of the time that may be
required for negotiations and for the institution of legal
proceedings in a foreign and possibly distant country.
Other periods (which in some cases are as long as
30 years) are longer than are appropr.iate for transac
tions involving the international sale of goods, and fail
to provide 'the essential protection that should be
afforded by limitation rules.1 This includes protection
from the loss of evidence necessary for the fair adju
dication of claims and protection from the uncertainty
and possible threat to solvency and to business stability
from delayed settlement of disputed claims.

1 See analysis of replies to the questionnaire and comments
made at the fourth session of the Commission by Govern
ments on the length of the prescriptive period and related
matters: report of the Secretary-General (A/CN.9170/Add.2,
section 14) at paras. 6 and 16 (see above, I, B, 1).

3. National rules not only differ, but in many in
stances are difficult to apply to international sales
transactions.2 One difficulty arises from the fact that
some national laws apply a single rule on limitations to
a wide variety of transactions and relationships. As a
result, the rules are expressed in general and sometimes
vague terms that are difficult to apply to the specific
problems of an international sale. This difficulty is
further enhanced for international transactions, since
merchants and lawyers will often be unfamiliar with the
implication of the general concepts and with the tech
niques of interpretation used in a foreign legal system.

4. Perhaps even more serious is the uncertainty as
to which national law applies to an international sales
transaction. Apart from the problems of choice of law
that customar-ily arise in an international transaction,
problems of prescription (or limitation) present a spe
cial difficulty of characterization or qualification: some

2 For some illustrations of difficulties, see R. Kuratowski,
Limitation of Actions Founded on Contract and Prescription
of Contractual Obligations in Private International Law,
Estratto Paglivatti del Terzo Congresso di Diritto Comparato,
vol. III-Paris IV, pp. 447-460; E. Harris, Time Limits for
Claims and Actions, in Unification of ·the Law Governing In
ternational Sale of Goods (J. Honnold, ed. 1966), pp. 201-223.
Also see H. Trammer, Time Limits for Claims and Actions in
International Trade, ibid., pp. 225-233.
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legal systems consider these rules as "substantive" and
therefore must decide which law is applioable; other
systems consider them as part of the "procedural" rules
of the forum; still other systems follow a combination
of the above approaches.s

5. The result is an area of grave doubt in interna
tional legal relationships. The confusion involves more
than the choice of the manner of approaching and de
scribing a legal relationship. An unexpected or severe
application of a rule of limitation may prevent any re
dress for a just claim; a lax rule of limitation may fail to
provide adequate protection against stale claims that
may be false or unfounded. The problems are suffi
ciently serious to justify the preparation of uniform rules
for claims arising from the international sale of goods.

6. In view of the widely varying concepts and ap
proaches prevailing under national laws with respect to
the prescription of rights and the limitation of claims,

S See para. 4 of commentary on art. 3.

it has been considered advisable to provide uniform
rules in a convention that are as concrete and complete
as possible. A brief and general uniform law (such as
a law merely specifying the length of the period of
limitation) would do little in actual practice to achieve
unifioation, since the divergent rules of national law
would then be brought into play in "interpreting" such
a brief and general provision. Since this Convention is
confined to one type of transaction-the purchase and
sale of goods-it is possible to state uniform rules for
this type of transaction with a degree of concreteness
and specificity that is not feasible in statutes that deal
with many different types of transactions and claims.
The loss of uniformity through the use of divergent
rules and concepts of national law cannot be wholly
avoided, but this Convention seeks to minimize this
danger by facing the problems that are inherent in this
field, as specifically as feasible within the scope of a
convention of manageable length. See also article 7,
on rules for interpreting and applying this Conven
tion.

Part I: substantive provisions

SPHERE OF APPLICATION

A.rticle 1

[Introductory provisions,' definitions] *

( 1) Th,is Convention shall apply to the limitation of
legal proceedings and to the prescription of the rights
of the buyer and seller against each other relating to a
contract of international sale of goods.

(2) This Convention shall not affect a rule of the
applicable law providing a particular time-limit within
which one party is required, as a condition for the
acquisition or exercise of this claim, to give notice to
the other party or perform any act other than the
institution of legal proceedings.

(3) In this Convention:

(a) "Buyer" and "seller", or "party", mean persons
who buy or sell, or agree to buy or sell, goods, and the
successors to and assigns of their rights or duties under
the contract of sale;

(b) "Creditor" means a party who asserts a claim,
whether or not such a claim is for a sum of money;

(c) "Debtor" means a party against whom the
creditor asserts a claim;

(d) "Breach of contract" means the failure of a
party to perform the contract or any performance not
in conformity with the contract;

(e) "Legal proceedings" includes judicial, admin
istrative and arbitral proceedings;

* Captions were not drafted at the session of the Commis
sion; they are added for ease of reference and should not be
considered as parts of the text of the draft.

(f) "Person" includes corporation, company, asso
ciation or entity, whether private or public;

(g) "Writing" includes telegram and telex.

COMMENTARY

I. Basic scope of the Convention, paragraph (1)

1. Under article 1 (l), this Convention applies both to the
"limitations of legal proceedings" and to "the prescription of
the rights" of the parties. These two forms of expression were
employed since different legal systems employ varying terminol
ogy with respect to the effect of delay in bringing legal
proceedings to exercise rights or claims. Consequently, it is
important to make it clear that the rules of this Convention
do not vary because of differing terminology of national
law. This approach is vital in view of the international char
acter of the Convention and its objective to promote uniformity
in interpretation and application.

2. Specific aspects of the Convention's sphere of applica
tion will be discussed in relation to: (a) the parties governed
by the Convention, and (b) the types of transactions and
claims or rights that are subject to the limitation period.

(a) The parties

3. Paragraph (l) of article 1 shows that this Convention
is directed to the rights or claims arising from the relation
ship of the "buyer and seller". The terms, as defined in arti
cle 1 (3) (a), include the "successors to and assigns of their
rights or duties under the contract of sale". The Convention
would thus embrace the succession of right or duties by
operation of law (as on death or bankruptcy) and the vol
untary assignment by a party of his rights or duties under
a sales contract. One important type of "successor" could be
an insurer who becomes subrogated to rights under a sales
contract. Succession could also result from the merger of
companies or from corporate reorganization.
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4. It will be noted that, under paragraph (3) (0), to be
come a "buyer" or "seller" a person must "buy or sell, or
agree to buy or sell, goods". Thus a party who has only the
right (or "option") to conclude a sales contract is not a
"buyer" or "seller" unless and until the contract is conclud~d.

Thus rights under the option agreement (as contrasted With
rights under a contract that may result from. the exercise of
the option) are not governed by the Convention.

(b) Transactions subject to the Convention; types of claims
or rights

5. Under article 1 (1), this Convention applies to "a con
tract of international sale of goods". Whether a sale is "inter
national" is governed by article 2. Certain exclusions from
the scope of the Convention are provided in articles 4
through 6.

6. Paragraph 1 of article 1 provides that this Convention
shall apply to rights or claims "relating to a contract" of
international sale of goods; the Convention is not intended to
apply to claims that arise independent of the ~ontra~t such as
claims based on tort or delict. The references 1D artncle 1 (1)
to the "contract" and to the relationship between the "buyer
and seller against each other" also exclude claims against
a seller by a person who has purchased the goods from
someone other than the seller. For example, where a manufac
turer sells goods to a distributor who resells the goods to the
second buyer, a claim by the second buyer agai~st the manu
facturer would not be governed by the ConventIOn (see also
para. 3, above). Nor does this Convention apply to .righ~s or
claims of the buyer or seller against a person who IS neither
a "buyer" nor "seller" and who guarantees the performance
by the buyer or seller of an obligation under the contract of
sale)

7. The language "relating to a contract" contained in arti
cle 1 (1) is broad enough to include not only claims arising
from breach of a sales contract but also claims relating to the
termination or invalidity of such a contract.2 For example,
the buyer may have made an advance payment to the seller
under a contract which the seller fails to perform because of
impossibility, government regulation or similar supervening
event. Whether this event will constitute an excuse for the
seller's failure to perform may often be in dispute. Hence, the
buyer may need to bring an action against the seller p:ese.nt
ing, in the alternative, claims for breach and. for. restltut~on
of the advance payment. Because of this conneXlOn, 1D practice,
between the two types of claims, both are governed by this
Convention.

II. The Convention not applicable to "time-limits"
(decheance), paragraph (2)

8. Paragraph (2) of article 1 is designed, inter l}lia, to
make clear that this Convention has no effect on certam rules
of local law involving "time-limits" (decheance); typical ex
amples are requirements that one par~y give n?t!ce to the
other party within limited periods of time descnbmg defects
in goods or stating that goods will not be accepted because of
defects. These requirements of notice by one party to the
other party are designed to permit the parties to take prompt
action in adjusting current performance under a sales tran-

1 For similar reasons, claims based upon a documentary
letter of credit will not come within the scope of this Conven
tion. The documentary letter of .credit is an undertakiJ;lg by
banks independent of the underlymg sales contract a~d IS not
the legal relationship of "the buyer and seller agamst each
other".

2 Opportunity for a reservation with respect to applicability
of the Convention to actions for annulment of the contract IS
provided in article 34.

saction-action such as making prompt tests to preserve
evidence as to the quality of goods or taking control over
and salvaging rejected goods.

9. The periods of time for such action are usually very
brief and often are stated in flexible terms. For example,
articie 39 (1) of the Uniform Law on the International Sale of
Goods (ULlS), annexed to The Hague Convention of 1964,
provides that "the buyer shall lose the right to rely on a lack
of conformity of the goods if he has not given the seller
notice thereof promptly after he has discovered the lack of
conformity or ought to have discovered it". Other articles of
UUS provide that a party may avoid the contract if he makes
such a declaration to the other party, under varying circum
stances, "within a reasonable time" (arts. 26, 30, 62 (1) or
"promptly" (arts. 32, 43, 62 (2), 66 (2), 67, 75). These
brief, flexible periods for special types of parties' action "other
than the institution of legal proceedings" are quite different
from a general period of limitation. Consequently, para
graph (2) of article 1 states that this Convention shall not
affect "a rule of the applicable law providing a particular
time-limit within which one party is required, as a condition
for the acquisition or exercise of his claim, to give notice to
the other party".3

10. Paragraph (2) of artricle 1 also preserves rules of
applicable law providing "a particular time-limit" within
which one party is required, as a condition for the acquisition
or exercise of his claim, to "perform any act other than the
institution of legal proceedings". Thus, this paragraph would
preserve various types of national rules which, while variously
expressed, are not comparable to the general period of limita
tion governed by this Convention.

III. Definitions, paragraph (3)

11. "Person" is defined in article 1 (3) (f) to include
"corporation, company, association or other entity, whether
public or private". This definition is intended to show that
this Convention is applicable without regard to the form of
organization that engages in contracts of sale. "Public" entities
often engage in commercial activities and it is important to
make it clear that such activities are subject to this Conven
tion in the same way as "private" entities. An entity need not
be corporate. An "association" such as a partnership which
can sue or be sued in its own name under national law, is an
"entity" and a "person" for the purpose of this Convention.
The terms used in article 1 (3) (f) are, of course, illustrative
only and not exclusive of others.

12. Most of the other definitions of words contained in
paragraph (3) of article 1 can best be considered in connexion
with provisions that employ the word in question. For example,
the definition of "legal proceedings" in paragraph (3) (e) can
best be considered in connexion with article 14, and the defini
tion of "breach of contract" in paragraph (3) (d) can best
be considered in connexion with articles 9 (3) and 11 (2).

13. Certain other words used in this Convention (such as
"rights" and "claims") are not defined, since their meaning
can best be seen in the light of the context in which they
are used and the objectives of this Convention. It is impor
tant to note that the construction of these words by reference
to the varying conceptions of national law would be incon
sistent with the international character of the Convention and
its objective to promote uniformity in interpretation and
application.4

3 As to the effect of a contract clause establishing a time
limit, see art. 21 (3) and accompanying commentary, para. 5.
Also see art. 9 (3).

4 See art. 7 and accompanying commentary. Also see para.
2 of commentary on art. 30.
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[ (1) For the purposes of this Convention, a con
tract of sale of goods shall be considered international
if, at the time of the conclusion of the contract, the
seller and buyer have their pIaces of business in dif
ferent States.]

(2) Where a party to the contract of sale has places
of business in more than one State, his place of business
for the purposes of paragraph (1) of this article and
of article 3 shall be his principal place of business,
unless another place of business has a closer relation
ship to the contract and its performance, having regard
to the oircumstances known to or contemplated by
the parties at the time of the conclusion of the con
tract.

(3) Where a party does not have a place of busi
ness, reference shall be made to his habitual residence.

(4) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration.

CoMMENTARY

1. This article deals with the degree of internationality
which brings a sale of goods within the scope of this Con
vention.

I. The basic criterion, paragraph (1)

2. This paragraph lays down the basic criterion for the
definition of a contract of international sale of goods. The
paragraph provides that for a contract of sale to be con
sidered international, the contract must satisfy the following
three requirements: (a) at the time of the conclusion of the
contract, the parties must have their places of business, and
not simply centres of only formal significance, such as places
of incorporation, (b) in differen t States (whether these are
contracting or non-contracting States). In short, the parties'
places of business should not be in the same State.

3. Various additional qualifications for the definition of
a contract of international sale of goods were considered:
these related to international carriage of goods, offer and
acceptance, and place of delivery. They were rejected, how
ever, because of the serious practical difficulties of clarity in
relation to these terms. The simplicity and clarity of this
single basic criterion (Le., that the parties have their place of
business in different States) contributes to certainty in solv
ing the question whether a sale of goods is "international".

4. Under paragraph (1) of this article, the contract of sale
of goods is considered international, even though at the time
of the conclusion of the contract, one of the parties neither
knew nor had reason to know that the other's place of busi
ness was in a different State. One example is where one of
the parties was acting as agent for a foreign undisclosed
principal. Two reasons led to the decision not to require
knowledge that the other party's place of business was in a
different State. The first is that inclusion of subjective elements
in article 2 (1) would raise difficult problems of proof. The
second is that knowledge by the parties that, at the time of
the conclusion of the contract, they have their places of
business in different States was not considered necessary for
the application of rules of prescription. When parties enter
into a contract of sale, they contemplate performance and
not the prescription of their claims. While they may need to
know, at the time of contracting, which law defines their
mutual obligations concerning performance, at this time there
is little practical interest in knowing which prescription rules
would apply to their legal actions in case of breach or other
non-performance.

5. Paragraph (1) of this article, however, was placed
within square brackets so as to indicate that the scope of the
Convention should be given further consideration. (Cf. art. 3
(l) and accompanying commentary, para. 2. Also cf. art. 36.)

II. Place of business, paragraph (2)

6. This paragraph deals with the situation where one of
the parties to the contract has more than one place of business.
For the purpose of characterizing a sale of goods as "inter
national" no problem arises where all the places of business
of one party (X) are situated in States other than the one
where the other party (Y) has his place of business; whichever
place is designated as the relevant place of business of X, the
places of business of X and Y will be in different States. The
problem arises only when one of X's places of business is
situated in the same State as the place of business of Y. In
such a case it becomes crucial to determine which of these
different places of business is the relevant place of business
within the meaning of paragraph (1) of this article.

7. Paragraph (2) lays down the criteria for determining
the relevant place of business. This paragraph. as a general
rule, points to the party's "principal place of business". Thus,
where a party has his principal place of business in State A,
and has branches in States B, C and D, that party's place of
business for the purpose of this Convention is the place of
business in State A.

8. Paragraph (2) of this article recognizes that in some
cases a mere branch may have a closer relationship with the
transaction than a principal place of business where such
a branch is in the same State as the place of business of the
other party, failure to take account of this fact would lead
to excessive extension of the scope of this Convention. There
fore, paragraph (2) qualifies the general rule relating to the
principal place of business, by the phrase "unless another place
of business has a closer relationship to the contract and its
performance". The phrase "the contract and its performance"
refers to the transaction as a whole, including factors relat
ing to the offer and the acceptance as well as the performance
of the contract. In determining this closer relationship, this
paragraph states that regard shall be given to "the circum
stances known to or contemplated by the parties at the time
of the conclusion of the contract". Factors that may not be
known to one of the parties at the time of entering into the
contract would include supervision over the making of the
contract by another office or the foreign origin or final desti
nation of the goods; when these factors are not known to or
contemplated by the parties they are not to be taken into
consideration.

III. Habitual residence, paragraph (3)

9. This paragraph deals with the case where one of the
parties does not have a place of business. Most international
contracts are entered into by businessmen who have recognized
places of business. Occasionally, however, a person who does
not have a "place of business" may enter into a contract of
sale of goods that is intended for commercial purposes, and
not simply for "personal, family or household use" within
the meaning of article 4 of this Convention. The present provi
sion provides a means of dealing with this situation.

IV. Civil or commercial character of the transaction,
paragraph (4)

10. This paragraph deals with the classifications that some
legal systems make in connexion with the applicability of
different bodies of law. In order to avoid misinterpretations
that might otherwise arise, the paragraph excludes reference
to these classifications, whether they relate to the nationality
of the parties, or to the "commercial or civil character 0/ the
parties or of the contract".
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Article 3

[Application of the Convention; exclusion of the rules of private international law]

•

(1) This Convention shall apply only when, at the
time of the conclusion of the contract, the seller and
buyer have their places of business in different Con
tracting States.

(2) Unless otherwise provided herein, this Conven
tion shall apply irrespective of the law which would
otherwise be ,applicable by virtue of the rules of private
international law.

(3) This Convention shall not apply when the par
ties have validly chosen the law of a non-Contracting
State.

COMMENTARY

1. Paragraphs (l) and (2) of this article deal with these
questions: When must a Contracting State apply the rules of
this Convention? What contacts between an international sales
transaction and a Contracting State (choice of law rules) are
required for the application of the Convention? Paragraph (3)
deals with the freedom of the parties to exclude the applica
tion of the Convention.

I. Application of the Convention, paragraph (1)

2. Paragraph (l) of this article provides that this Con
vention must be applied "only when, at the time of the con
clusion of the contract, the seller and buyer have their place
of business in different Contracting States". Thus, a Contract
ing State is not bound, by adhering to this Convention, to
apply the rules of the Convention when one party has his
place of business in a non-Contracting State. This restriction
on the application of the Convention was considered necessary
in view of the difficulty inherent in alternative tests for the
application of the Convention. Consideration was given to the
rule that the forum of a Contracting State should always
apply the Convention to the international sale of goods; this
was finally rejected because this would give excessive applica
tion to the Convention and might encourage forum shopping.
General reference to the rules of private international law
was found unsatisfactory because of the wide disparity among
such rules. (Cf. art. 3 (2).)

II. Exclusion of the rules of private international law,
paragraph (2)

3. Paragraph (2) of this article provides that, subject to
any contrary provisions in this Convention, the Convention
must be applied without regard to "the law which would
otherwise be applicable by virtue of the rules of private inter
national law". This language is designed to emphasize the fact
that the applicability of this Convention depends on the basic
test established in article 3 (I) above rather than the general
rules of private international law.

4. If the applicability of this Convention were linked to
the rules of private international law, special difficulties would
have been presented because of unusually divergent approaches
to the characterization of prescription problems that are
followed in different legal systems. For example, while most
Civil Law systems characterize limitations problems as sub
stantive questions and apply the proper law of the contract
(lex causae contractus) (and in some cases, the "proper law
of prescription"), most Common Law jurisdictions characterize

limitations problems as questions of procedure and, on this
ground, apply the rules of the forum (lex fori). In yet other
Common Law jurisdictions, a combination of the two char
acterizations is possible.1 The Convention's establishment of
its own rule for applicability in article 3 (I), therefore, makes
certainty as well as simplicity of the Convention.2

5. The opening phrase of the paragraph, "unless otherwise
provided herein", is occasioned by specific provisions of the
Convention which refer to the rules of private international
law. One such instance is paragraph (1) of article 13 which
provides, inter alia, that in the absence of a provision in the
arbitration agreement, the manner for commencing arbitration
shall be determined "by the law applicable to that agreement"
Le., the law which, under conflict of law rules, governs the
arbitration agreement. Another example is paragraph (3) of
article 21 which provides, inter alia, that the validity of a cer
tain clause defined therein shall not be affected by the provi
sions in the other paragraphs "provided that such clause is
valid under the applicable law".

III. Effect of agreement by the parties, paragraph (3)

6. Paragraph (3) of this article deals with the extent to
which the parties are free to exclude the application of the
Convention. The State has an interest in preventing stale
claims from crowding its courts and tribunals, and in reducing
the presentation of false evidence. While the autonomy of the
will of the parties is a cardinal principle in a regime of substan
tive lules on the international sale of goods, prescription rules
may be considered to be of such a mandatory character as
to justify restricting the freedom of choice of the parties. See,
e.g., article 21. Thus, as the compromise accepted by all the
members of the Commission, article 3 (3) sets forth the only
situation in which the parties can, as a result of the exercise
of their freedom of choice, exclude the application of the
Convention; that situation is when the parties have "validly
chosen the law of a non-Contracting State". For example,
where parties to an international sale of goods have their place
of business in different Contracting States, if the contract
validly provides that the applicable law to the contract is the
law of a State that has not adopted the Convention, the forum
of a Contracting State would not apply the Convention.
Whether the choice including its manner is "valid" is the
question to be determined by the forum.

1 The rules of English conflict of laws on this question may
be illustrated by the following examples. Proceedings are in
stituted in an English court. The English limitation period
(which is classified as procedural) is six years:

(i) The applicable law is that of France, where the limita
tion period is 30 years and treated as a matter of sub
stantive law; the English court will hold the claim to
be barred after six years;

(ii) The applicable law is that of Greece, where the limita
tion period is five years and is treated as a matter of
substantive law; the English court will have regard to
the applicable law and hold that the right itself under
the claim has already been prescribed after five years;

(iii) The applicable law is that of the State of X, where
the limitation period is five years and is treated as a
matter of procedure; the English court will not have
regard to the limitation rules of State X (since these
are procedural) and will hold the claim barred after
six years.

2 But see art. 36 and accompanying commentary.
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[Exclusion of certain sales and types of goods]
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This Convention shall not apply to sales:
(a) Of goods of a kind and in a quantity ordinarily

bought by an individual for personal, family or house
hold use, unless the fact that the goods are bought for a
different use appears from the contract or from any
dealings between, or from information disclosed by, the
parties at any time before or at the conclusion of the
contrect;

(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, negoti-

able instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.

COMMENTARY

I. Exclusion of cOllsumer sales, subparagraph (a)

1. Subparagraph (a) of this article excludes consumer sales
from the scope of this Convention. A consumer sale effected
by a tourist in another country could conceivably be subject
to the limitation rules of this Convention, but for the exclu
sion of such sales contained in subparagraph (a) of this arti
cle. In such transactions, however, the seller often does not
know or cannot be aware of the fact that the other party has
his place of business or habitual residence in another country.
Such transactions are usuaUy considered as domestic transac
tions and do not comprise a significant part of international
trade. It is for this reason, among others, that this Convention
excludes such sales from its scope of application.

2. Another reason for the exclusion of consumer sales
from this Convention is that in a number of countries such
sales are subject to various types of national laws that are
designed to protect the consumer. To avoid any risk of im
pairing these rules, it is considered advisable that questions
of limitations of actions or prescriptions of rights relating to
such contracts should be excluded from this Convention.

3. The basic test used to categorize such sales is an objec
tive one, namely, whether the goods are "of a kind and in
a quantity ordinarily bought by an individual for personal,
family, or household use". However, a sale of goods which
is ordinarily bought for consumer purposes will not be ex
cluded from the scope of the Convention when "the goods are
bought for a different use". The test employed in determining
whether the goods are bought for a different purpose is again
an objective one: this fact must appear "from the contract
or from any dealings between, or from information disclosed
by, the parties at any time before or at the conclusion of the
contract;" the actual knowledge of the seller that the goods are
bought for a different use is not important.

II. Exclusion of sales by auction, subparagraph (b)

4. Subparagraph (b) of this article excludes from the
scope of this Convention sales by auction. Because sales by
auction are often subject to special rules under the local law,
it was concluded that they should remain in every aspect sub
ject to the special rules of the local law. In addition, it was
not considered proper that the length of the limitation period
is affected by the location of the place of business of the
successful bidder since at the opening of the auction the
seller could not know which buyer would make the purchase.

lIT. Exclusion of sales on execution or otherwise by authority
of law, subparagraph (c)

5. Subparagraph (c) of this article excludes sales on judicial
or administrative execution or otherwise by authority of law,
because such sales are usually governed by special rules in the
State under whose authority the sale is made. Furthermore,
such sales do not constitute a significant part of international
trade and may safely be regarded as purely domestic opera
tions.

IV. Exclusion of sales of stocks, shares, investment securities,
negotiable instruments or money, subparagraph (d)

6. This subparagraph excludes sales of stocks, shares, invest
ment securities, negotiable instruments and money. Such tran
sactions present problems that are different from the usual
international sale of goods and, in addition, in many countries,
are subject to special mandatory rules. It was considered ap
propriate that prescription of claims relating to such sales
should be outside the scope of this Convention.

V. Exclusion of sales of ships, vessels or aircraft,
subparagraph (e)

7. This subparagraph excludes from the scope of the Con
vention sales of ships, vessels and aircraft which are also sub
ject to special rules under national legal systems. This sub
paragraph does not require registration for ships, vessels or
aircraft in order to exclude their sales from the scope of the
Convention. The reason is to avoid problems that might arise
in connexion with the definition of what amounts to "registra
tion" under the Convention; various methods of registration
are used by various legal systems. Furthermore, there could
be uncertainty in deciding what law would govern registration,
since the place of possible registration might not be known
at the time of the sale.

VI. Exclusion of sales of electricity, subparagraph (f)

8. This subparagraph excludes sales of electricity from the
scope of the Convention on the ground that international sales.
of electricity present problems that are different from those
of the usual international sales.

A.rticle 5

[Exclusion of certain claims]

This Convention shall not apply to claims based
upon:

(a) Death of, or personal injury to, any person;
(b) Nuclear damage caused by the goods sold;

(c) A Hen, mortgage or other security interest in
property;

(d) A judgement or award made in legal proceed
ings;

(e) A document on which direct enforcement or
execution can be obtained in accordance with the law
of the place where such enforcement or execution is
sought;.

(f) A bill of exchange, cheque or promissory note.
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COMMENTARY

1. Paragraph (a) excludes from the Convention claims
based on the death or personal injury to any person. If such
a claim is based on tort (or delict) and is not a claim "relat
ing to a contract of international sale of goods", the claims
would, of course, be excluded from this Convention by virtue
of the provisions of article 1 (1).1 But under some circum
stances claims for liability for the death or personal injury of
the buyer or other person might be based on the failure of
the goods to comply with the contract; a claim by the buyer
against the seller for pecuniary loss might be based on per
sonal injuries to persons other than himself. While such claims
based on bodily injuries, under some legal systems, may be
regarded as contractual, in others the characterization is in
doubt and in still others all such claims may be regarded as
delictual. To avoid doubt and diversity if such claims are
governed by this Convention, it was thought advisable to
exclude all such claims; it would be also inappropriate to
subject such claims to the same limitation period as would be
applicable to the usual type of commercial claims.

2. Paragraph (b) excludes "nuclear damage caused by the
goods sold". The effects of such damage may not appear until
a long period after exposure to radioactive materials. In addi
tion, special periods for the extinction of such actions are
contained in the Vienna Convention on Civil Liability for
Nuclear Damages of 21 May 1963.2

3. Paragraph (c) excludes claims based on "a lien, mortgage
or other security interest in property". This exclusion is con
sistent with the basic provisions of article 1 (1) that this Con
vention applies to claims or rights "relating to a contract of
international sale of goods". Moreover, liens, mortgages and
other security interests involve rights in rem which traditionally
have been governed by the lex situs and are enmeshed with a
wide variety of rights affecting other creditors; attempts to
expand the scope of the Convention to include such claims
may impede the adoption of the Convention. It will be noted
that article 5 (c) excludes rights based not only on lien and
"mortgage" but also "other security interest in property".
This latter phrase is sufficiently broad to exclude rights asserted
by a seller for the recovery of property sold under a "condi
tional sale" or similar arrangement designed to permit the
seizure of property on default of payment. Of course, the
expiration of the limitation period applicable to a right or
claim based on a sales contract may have serious consequences
with respect to the enforcement of a lien, mortgage or other

1 See para. 6 of commentary on art 1, supra.
2 See art. VI (basic periods of 10 or 20 years, subject to cer

tain adjustments); art. I (1) (k) (definition of "nuclear
damage").

interest securing that right or claim. However, for reasons
given in connexion with article 24 (I) (para. 2 of commentary
on art. 24), this Convention does not attempt to prescribe
uniform rules with respect to such consequences, and leaves
these questions to applicable national law. It may be expected
that the tribunals of signatory States in solving these problems
will give full effect to the basic policies of this Convention
with respect to the enforcement of stale claims.

4. Under paragraph (d), claims based on "a judgement
or award made in legal proceedings" are excluded even though
the judgement or award results from a claim arising from an
international sale. In actions to enforce a judgement it may
be difficult to ascertain whether the underlying claim arose
from an international sale of goods and satisfied the other
requirements for the applicability of this Convention. In addi
tion, the enforcement of a judgement or award involves local
procedural rules (including rules concerning "merger" of
the claim in the judgement) and thus would be difficult to
subject to a uniform rule limited to the international sale of
goods.

5. Paragraph (e) excludes claims based on "a document
on which enforcement or execution can be obtained in accord
ance with the <law of the place where such enforcement or
execution is sought". Such documents subject to direct enforce
ment or execution are given different names and rules in
various jurisdictions (e.g. the titre executoire), but they have
an independent legal effect that differentiates them from claims
that require proof of the breach of the contract of sale. In
addition, these documents present some of the problems of
unification of enforcement of actions mentioned with respect to
paragraph (d) (para. 4, above). (Paragraph (e) is also some
what analogous to the exclusion under paragraph (f) of claims
based on documents having a legal identity distinct from the
sales contract; compare the discussion in para. 6, below.)

6. Paragraph (f) excludes claims based on "a bill of ex
change, cheque or promissory note". This exclusion is signi
ficant for present purposes when such an instrument has been
given (or accepted) in connexion with the obligation to pay
the price for goods sold in an international transaction subject
to this Convention. Such instruments are in many cases gov
erned by international conventions or national laws that state
special periods of limitation. In addition, such instruments
are often circulated among third persons who have no con
nexion with or knowledge of the underlying sales transaction;
moreover the obligation under the instrument may be distinct
(or "abstracted") from sales transaction from which the
instrument originated. In view of the facts, claims under the
instruments described in paragraph (f) are excluded from
this Convention. Contrast assignees of the rights under the
sales contract (art. 1 (3) (a».

Article 6

[Mixed contracts]

(1) This Convention shall not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services.

(2) Contracts for the supply of goods to be manu
factured or produced shall be considered to be sales
within the meaning of this Convention, unless the
party who orders the goods undertakes to supply a
substantial part of the materials necessary for such
manufacture or production.

COMMENTARY

1. This article deals with two different situations relating
to mixed contracts.

I. Sale of goods and supply of labour or other services by
the seller, paragraph (1)

2. This paragraph deals with contracts under which the
seller undertakes to sell goods as well as to supply labour or
other services. An example of such a contract is where the
seller agrees to sell plant and machinery and undertakes to
set up the plant as a going concern or to supervise its
installation or setting up. In such cases, paragraph (l) pro
vides that where the "preponderant part" of the obligation
of the seller consists in the supply of labour or other services,
the contract is not subject to the provisions of this Con
vention.

3. It is important to note that this paragraph does not
attempt to determine whether obligations created by one
instrument or transaction comprise essentially one or two
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contracts. Thus, the question whether the seller's obligations
relating to the sale of goods and to the supply of labour
or other services, can be treated as constituting two separate
contracts (under what is sometimes known as the doctrine
of "severability" of the contract), is to be decided by national
courts in accordance with the applicable law.

II. Supply of materials by the buyer, paragraph (2)

4. The opening phrase of paragraph (2) of this article
provides that the sale of goods to be manufactured by the
seller to the buyer's order is as much subject to the pro
visions of this Convention as the sale of ready-made goods.

5. The concluding phrase in this paragraph "unless the
party who orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture or
production" is intended to exclude from the scope of this
Convention contracts for the sale of goods to be manu
factured or produced when the buyer undertakes to supply
the seller (the manufacturer) of the goods with a substantial
part of the raw materials from which the goods are to be
manufactured or produced. Since such a contract is more
akin to a contract of service or labour than to a contract
of sale of goods, it is excluded from the scope of this Con
vention.

Article 7

[lnterpretation to promote uniformity]

In interpreting and applying the provisions of this
Convention, regard shall be had to its international
character and to the need to promote uniformity in
its interpretation and application.

COMMENTARY

1. National rules on prescription (limitation) are subject
to sharp divergencies in approach and concept. Thus, it is

especially important to avoid construction of the provisions of
this Convention in terms of the varying concepts of national
law. To this end, article 7 emphasizes the importance, in
interpreting and applying the provisions of the Convention,
of regard for the international character of the Convention
and the need to promote uniformity. Illustrations of the
application of this article may be found elsewhere in the
commentary, e.g. in art. 1 at paras. 11-13; art. 13, foot-note 1.

THE DURATION AND COMMENCEMENT OF THE LIMITATION PERIOD

Article 8

[Length of the period]

Subject to the provisions of article 10, the limitation
period shall be four years.

COMMENTARY

1. Establishing the length of the limitation period has
required the reconciliation of various conflicting considerations.
On the one hand, the limitation period must be adequate for
investigation, negotiation for a settlement and making the
arrangements necessary for bringing legal proceedings. In
assessing the time required, consideration has been given to
the special problems resulting from the distance that often
separates the parties to an international sale and the com
plications resulting from differences in language and legal
systems. On the other hand, the limitation period should not
be so long as to fail to provide protection against the dangers
of uncertainty and injustice that result from the passage of
time without the restitution of disputed claims. These include
the loss of evidence and the possible threat to business stability
or solvency resulting from extended delays.

2. In the course of preparing the draft, it was generally
considered that a limitation period within the range of three
to five years would be appropriate. To help resolve the

question of the length of the limitation period, and other
relevant issues, a questionnaire was addressed to Govern
ments and interested international organizations. The replies,
reporting national rules and suggestions from each region,
were analysed in a report of the Secretary-Genera1.1 Aided
by these replies, it was concluded that an appropriate limita
tion period is four years. In reaching this decision, account was
taken of article 10 which provides a special shorter period
of two years for claims arising from a defect or lack of
conformity of the goods and other provisions in this Con
vention affecting the running of the limitation period. These
include article 18 (a new period commences to run afresh
when the creditor performs an act which has the effect of
recommencing the original limitation period under a given
jurisdiction), article 19 (a new period commences to run afresh
when the debt is acknowledged by the debtor), articles 15,
16, 17 and 20 (rules extending the limitation period) and
article 21 (modification of the period by the parties).

1 This report (A/CN.9/WG.lIWP.24) appears in addendum
2 to the report of the Working Group on Time-limits and
Limitations (Prescription) in the International Sale of Goods
on the work of its third session (A/CN.9170).

Article 9

[Basic rule on commencement of the period]

( 1) Subject to the provisions of articles 10 and 11,
the limitation period shall commence on the date on
which the claim becomes due.

(2) In respect of a claim based on fraud committed
before or at the time of the conclusion of the contract,
the claim shall, for the purpose of paragraph (1) of
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this article, be deemed to become due on the date on
which the fraud was or reasonably could have been
discovered.

(3) In respect of a claim arising from a breach of
the contract, the claim shall, for the purpose of para
graph (l) of this article, be deemed to become due
on the date on which such breach occurs. Where one
party is required, as a condition for the acquisition or
exercise of ·such a claim, to give notice to the other
party, the commencement of the limitation period shall
not be postponed by reason of such requirement of
notice.

COMMENTARY

I. Structure of the Convention: basic rule

1. Articles 9 to 11 govern the starting point in time of the
limitation period with regard to all types of claims covered
by this Convention. Article 9 provides the general rule as
to the commencement of the period: the limitation period
commences to run "on the date on which the claim becomes
due". Article 10 provides special rules, including a shorter
period of two years, for claims arising from a defect or
other lack of conformity of the goods. Article 10 (3) also
deals with the situation where the seller gives an express
undertaking relating to the goods. Article 11 covers the situa
tions where the contract has been terminated before per
formance is due.

2. As described above, article 9 (l) states the basic rule
that the limitation period commences to run on the date
when "the claim becomes due". Paragraphs (2) and (3) of
this article provide specific rules as to when the claim should
be regarded to have become "due" for the purpose of the
application of the basic rule provided in article 9 (1); these
situations are (a) where claims arise because of fraud com
mitted in the process of the conclusion of the contract
(para. (2)) and (b) where claims arise from breach of
contract (para. (3)). The application of this basic rule to
typical situations is explained below.1

II. Fraud during the formation process of the contract

3. Where fraud was committed while contract was being
negotiated or at the time of the conclusion of the contract,
various claims may arise under the applicable law. The
defrauded party may be entitled to damages resulting from
the fraud; he may even be entitled to avoid the contract.2

If the contract is avoided, the defrauded party may want
to claim for the restitution of advance payments, if any.
For all these claims, article 9 (2) provides the following test:
the limitation period commences to run "on the date on
which the fraud was or reasonably could have been dis
covered".3

III. Breach of contract

4. With respect of a claim arising from breach of contract,
article 9 (3) provides that the claim shall be deemed to
have become due "on the date on which such breach occurs".

1 Some representatives objected to article 9 because in their
view the rules contained therein are inconsistent with each
other.

2 But see art. 34 and accompanying commentary.
3 It may be noted that article 9 (2) concerns only with the

fraud committeed "before or at the time of the conclusion of
the contract;" the effect of fraud committed after the con
clusion of the contract is governed by article 20 (see ac
companying commentary, para. 1).

The "breach of contract" is defined in article 1 (3) to mean
"the failure of a party to perform the contract or any per
formance not in conformity with the contract". The applica
tion of this rule may be illustrated by the following examples:

Example 9 A: The sales contract required the seller to place
goods at the buyer's disposition on 1 June 1972. The seller
failed to supply or tender any goods in response to the
contract on 1 June or on any subsequent date. The limita
tion period for any legal proceedings by the buyer (and
the prescription of the buyer's rights) in respect of a breach
of the contract of sale commences to run on the date on
which the breach of contract occurred, Le. in this example,
1 June, the date for performance required under the
contract.

Example 9 B: The sales contract required the seller to place
goods at the buyer's disposition on 1 June 1972. The seller
failed to supply or tender any goods in response to the
contract on 1 June. But a few weeks thereafter the buyer
agreed for the extension of the time for delivery until
1 December 1972. On 1 December, the seller again failed
to perform. If the above extension of the time for delivery
was valid, the limitation period commences to run on the
date of "breach" of the contract on 1 December 1972.

Example 9 C: The sales contract provided that the buyer
may pay the price at the time of delivery of the goods
and obtain a 2 per cent discount. The contract also pro
vided that the buyer must, at the latest, pay in 60 days.
The buyer did not pay on delivery of the goods. The
limitation period does not commence to run until the end
of the 60 day period because there was no "breach" of
contract by the buyer until the time for his performance
expired.

Example 9 D: The sales contract provided that the goods
shall be shipped at a date in 1972 to be named by the
buyer. The buyer might have requested shipment in
January 1972 but he requested shipment on 30 December
1972. The seller does not perform. The limitation period
with respect to this failure to perform did not commence
until after 30 December, since, under the terms of the
contract, there was no "breach" of contract until after the
date specified by the buyer.

5. The second sentence of article 9 (3) is designed to
clarify the point in time for the commencement of the
limitation period where the applicable law requires one party
to give a notice to the other party. The breach of contract
has occurred prior to such a notification; consequently, to
delay the commencement of the limitation period until the
time of notification would be inconsistent with the approach
adopted in the first sentence of article 9 (3). Moreover, the
time of notification may depend on the diligence with which
the buyer inspects the goods and gives the notification. Con
sequently, this paragraph makes it clear that the commence
ment of the period would not be determined by the time of
giving notice.4

IV. Other claims /lot arising out of breach

6. Some claims may arise without breach or fraud. One
example is provided by claims for the restitution of advance
payments where the performance of the agreed exchange is
excused under the applicable law because of impossibility of
performance, force majeure, and the like. For such claims,
the basic rule provided in article 9 (1) will govern. Whether
such claim exists and when the claim becomes due must, of
course, be decided under the applicable rules of national law.

4 This rule, of course, has no effect on rules of municipal
law requiring notice. Also see art. 1 (2) and accompanying
commentary, paras. 8 and 9; art. 21 (3) and accompanying
commentary, para. 5.
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(1) The limitation period in respect of a claim
arising from a defect or lack of conformity which
could be discovered when the goods are handed over
to the buyer shall be two years from the date on
which the goods are actually handed over to him.

(2) The limitation period in respect of a claim
arising from a defect or lack of conformity which
could not be discovered when the goods are handed
over to the buyer shall be two years from the date
on which the defect or lack of conformity is or could
reasonably be discovered, provided that the limitation
period shall not extend beyond eight years from the
date on which the goods are actually handed over to
the buyer.

(3) If the seller gives an express undertaking relat
ing to the goods, which is stated to have effect for a
certain period of time, whether expressed in terms of
a specific period of time or otherwise, the limitation
period, in respect of any claim arising from the under
taking, shall commence on the date on which the
buyer discovers or ought to discover the fact on
which the claim is based, but not later than on the
date of the expiration of the period of the undertaking.

COMMENTARY

1. Claims by buyers relying on non-conformity of the goods

1. As noted earlier (para. 1 of commentary on art. 9)
paragraphs (l) and (2) of article 10 provide special rules
with reference to articles 8 and 9 with regard to buyer's
"claim arising from a defect or lack of conformity" of the
delivered goods. The phrase "a claim arising from a defect
or lack of conformity" of the goods is sufficiently broad to
include any respect in which the goods fail to comply
with the requirements of the contract. These special rules
are regarded as necessary because the basic test provided in
article 9 may often be difficult to apply to concrete cases
particularly where defects in goods could not be discovered
until sometime after the handing over of the goods and
because of divergent rules under applicable laws concerning the
time when such claims become "due". Paragraph (l) of
article 10 deals with claims arising from non-conformity
"which could be discovered when the goods are handed over
to the buyer" and paragraph (2) deals with claims arising
from non-conformity "which could not be discovered when
the goods are handed over to the buyer".

2. The rule adopted by article 10 is that, until defects
could reasonably be discovered, the limitation period should
not start to run for these claims; otherwise, harsh results
for buyers may result in some circumstances when defects
are of such a nature as to prevent the discovery of the defects
until long after the handing over of the goods to the buyer.1

On the other hand, the Convention takes account of the needs
of the seller of the goods by reducing the length of the
limitation period to two years (cf. art. 8). This shortening of
the period was thought important because, particularly in
case of defects in goods, the seller would need to resolve the
dispute while trustworthy evidence on the true condition of
the goods are still available; the period of two years would

1 Discoverability of the defects must be tested in the light
of the methods contemplated by the agreement of the parties
or, in the absence of such agreement, by the law or usage of
the place where the examination is to be effected.

be appropriate for this purpose.2 An over-all cut-off point
against prolonging disputes due to late discovery of defects is
also provided in article 10 (2) for claims based on defects
which could not be discovered when the goods are handed
over to the buyer. Regardless of the discovery of defects, "the
limitation period shall not extend beyond eight years from
the date on which the goods are actually handed over to
the buyer".

3. The phrase "the goods are actually handed over to the
buyer" points to the circumstances which constitute placing
the goods under the buyer's "actual" control regardless of
whether this occurs on the due place or date contemplated
by the contract or otherwise.3 Unless the goods have reached
the stage where "actual" inspection of the goods by the buyers
becomes possible, the goods cannot be regarded to have been
"actually handed over to the buyer".
Example 10 A: Seller in Santiago agreed to ship goods to

the buyer in Bombay: the terms of shipment were "f.o.b.
Santiago". Pursuant to the contract, the seller loaded the
goods on board a ship in Santiago on 1 June 1972. The
,goods reached Bombay on 1 August 1972, and on the
same date the carrier notified the buyer that he could take
possession of the goods. On 15 August the buyer took
possession of the goods. Under these facts, the goods are
"actually handed over" to the buyer on 15 August.

This result is not affected by the fact that under the terms
of the contract the risk of loss during the ocean voyage
rested on the buyer. Nor is this result affected by the
fact that, under some legal systems, it might be concluded
that "title" or "ownership" in the goods passed to the
buyer when the goods were loaded on the ship in Santiago.
Alternative forms of price quotation (Lo.b. seller's city;
f.o.b. buyer's city; f.a.s.; c.i.f. and the like) have signi
ficance in relation to possible changes in freight rates and
the manner of arranging for insurance, but they have no
significance in relationship to the time when the goods were
"actually" handed over to the buyer.4

II. Express undertaking for a period of time

4. Paragraph (3) of article 10 provides an exception to
the rules of paragraphs (l) and (2) of the article for cases

2 It may be noted that the period for claims arising from
defects commences to run from the date on which the defects
could reasonably be discovered even if damages do not im
mediately ensue from such defects. However, the over-all
fairness of the Convention needs to be considered in the light
of the following factors: (a) exclusion from the Convention
(art. 5 (a» of claims based on "death of, or personal injury
to, any person"; (b) confining the scope of this Convention
to claims that arise in relation to a contract-thereby exclud
ing claims based on tort or delict (see discussion in para. 6
of commentary on art. 1); (c) exclusion of consumer sales
from the Convention (art. 4 (a»; (d) the special provisions
(art. 10 (3» for claims based on an express undertaking by
the seller which is stated to have effect for a period of time.

3 The term "delivery" was intentionally avoided because of
the ambiguities in the legal concept. E.g. ULIS article 19 (l)
provides: "delivery consists in the handing over of goods which
conform with the contract".

4 Of course, where the buyer takes effective physical control
over the goods in the seller's city and thereafter ships the
goods, then the goods would be regarded to have been actually
handed over to the buyer. It may also be noted that goods
may be handed over to the agents or assigns of the buyer. Cf.
art. 1 (3) (a). For purpose of illustration, suppose the buyer
in example 10 A, above, resells the goods to C during the
transit of the goods and transfers the bills of lading to C.
The goods are handed over to the "buyer" when C actually
takes possession of the goods.
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where the seller has given the buyer an express undertaking
(such as a warranty or guarantee) relating to the goods,
which is stated to have effect for a certain period of time.
The approach for the commencement of the period for claims
arising from the undertaking is the same as the preceding
paragraphs of the article: the limitation period commences
"on the date on which the buyer discovers or ought to
discover the fact on which the claims is based". But the over
all cut-off date provided in paragraph (2) of the article
("eight years from the date on which the goods are actually
handed over to the buyer") cannot be used where the under
taking is expressed in terms of a certain period of time.

Thus, article 10 (3) provides that the limitation period shall
in any event commence "not later than on the date of the
expiration of the period of the undertaking".!>

5. Article 10 (3) does not specify when the seller's "express
undertaking" must be given. Under the working of this pro
vision, the seller, after delivering the goods, might adjust
certain components of the goods and in this connexion might
give an express warranty which would be governed by this
article.

/; One representative expressed a serious doubt as to whether
paragraphs (2) and (3) of article 10 were fairly balanced.

Article 11

[Termination before performance is due,' instalment contracts]

( 1) If, in circumstances provided for by the law
applicable to the contract, one party is entitled to
declare the contract terminated before the time for
performance is due, and exercises this right, the limita
tion period in respect of a claim based on any such
circumstances shall commence on the date on which
the declaration is made to the other party. If the
contract is not declared to be terminated before per
fonnance becomes due, the limitation period shall
commence on the date on which performance is due.

(2) The limitation period in respect of a claim
arising out of a breach by one party of a contract
for the delivery of or payment for goods by instalments
shall, in relation to each separate instalment, com
mence on the date on which the particular breach
occurs. If, under the law applicable to the contract,
one party is entitled to declare the contract terminated
by reason of such breach, and exercises this right, the
limitation period in respect of all relevant instalments
shall commence on the date on which the declaration
is made to the other party.

COMMENTARY

1. Both paragraphs (1) and (2) of article 11 deal with
problems that arise when a party is entitled to terminate the
contract in certain circumstances occurring before performance
is due. Paragraph (l ) establishes the basic general rule;
paragraph (2) deals with the special problems that arise when
a contract calls for the delivery of goods, or the payment for
goods in instalments.

I. Basic rule, paragraph (1)

2. The basic rule of paragraph (1) may be illustrated by
the following:

Example 11 A: A contract of sale made on 1 June 1972
calls for the seller to deliver the goods on 1 December.
On 1 July the seller (without excuse) notifies the buyer that
he will not deliver the goods required by the contract.
On 15 July the buyer declares to the seller that in view
of the seller's repudiation the contract is terminated.

3. Under some legal systems, the notification on 1 July
of refusal to perform in the future is regarded to be an
anticipatory breach upon which an election to terminate and
a legal action may be based. In some legal systems, cir
cumstances such as bankruptcy or other events manifesting
an inability to perform may also become ,grounds upon which
one party may terminate the contract before the performance
is due. In such circumstances, where one party who is

entitled to declare the contract terminated "exercises this
right," the limdtation period runs from "the date on which
the declaration is made to the other party". On the stated
facts in the above example, this date is 15 July.

4. It will be noted that under paragraph (1), the above
result depends on a decision by the party to elect to declare
the contract terminated. If, in the above instances, such an
election (i.e., by the notification of termination made on
15 July) had not taken place, "the limitation period shall
commence on the date on which performance is due"-1 De
cember in the above example.1

5. In the interest of definiteness and uniformity the period
will commence on the earlier date (15 July) only when a
party positively "declares" the contract terminated. Thus,
termination resulting from a rule of applicable law that in
certain circumstances the contract shall be automatically
terminated is not termination resulting from "declaration" by a
party within the meaning of paragraph (1). It will also be
noted that article 11 does not govern the situation, under
some legal systems, whereby circumstances such as repudia
tion, bankruptcy and the like before performance is due
entitles one party to declare the performance immediately
due. However, the result may be similar, since an action
based upon failure to perform at such accelerated date would
be governed by article 9.

II. Instalment contracts, paragraph (2)

6. For claims arising out of a breach of instalment contracts
for the delivery of or payment for goods, article 11 (2)
follows the same approach as article 9 (3). The limitation
period "shall, in relation to each separate instalment, com
mence on the date on which the particular breach occurs".
This rule will minimize difficulties which might be encountered
by theoretical problems whether a particular instalment con
tract should be regarded as a set of several contracts or not.
The application of article 11 (2) may be illustrated by the
following example:
Example 11 B: A contract of sale made on 1 June 1972

required the seller to sell the buyer 4,000 cWl. of sugar,
with deliveries of 1,000 cwt. on 1 July, 1 August, 1 Sep
tember and 1 October. Each of the four instalments were
delivered late. The buyer complained to the seller of these
late deliveries but did not elect to terminate the contract
although he was entitled to do so under the applicable law
to the contract if he wished. Under these facts, separate
periods of limitation would apply to the July, August, Sep
tember and October deliveries.

1 This Convention does not, of course, specify the time
when a notification of termination must be gIven except that
paragraph (1) of article 11 restricts the application of the
rule to those instances where declaration to terminate the con
tract was made "before performance becomes due".
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7. However, when one party does terminate the contract,
article 11 (2) provides that "the limitation period in respect
of all relevant instalments" commences when such declara
tion was made. This rule may be illustrated as follows:

Example 11 C: The contract is the same as in 11 B above.
The first instalment, delivered on 1 July, proved on examina
tion to be so seriously defective that the buyer rightfully
took steps: he rejected the defective instalment and he
notified the seller on 5 July that the contract was terminated
as to future instalments.

8. For the purpose of paragraph (2), the relevant conduct
by the buyer was the buyer's election to "declare the contract
terminated" as to future instalments. Once termination is
effected, a single period for claims arising from all relevant
instalments (i.e., July, August, September and October instal
ments) commences on the date of the declaration that the
contract is terminated-5 July in the above example, The
term "all relevant instalments" embraces all instalments,
whether previous or subsequent, covered by or affected by the
termination of the contract.

CESSATION AND EXTENSION OF THE LIMITATION PERIOD

Article 12

[Judicial proceedings]

(1) The limitation period shall cease to run when
the creditor performs any act which, under the law
of the jurisdiction where such act is performed, is
recognized as commencing judicial proceedings against
the debtor or as asserting his claim in such proceedings
already instituted against the debtor, for the purpose of
obtaining satisfaction or recognition of his claim.

(2) For the purposes of this article, any act per
formed by way of counterclaim shall be deemed to
have been performed on the same date as the act
performed in relation to the claim against which the
counterclaim is raised. However, both the claim and
counterclaim shall relate to a contract or contracts
concluded in the course of the same transaction.

COMMENTARY

1. As was noted earlier (introduction, para. 0, this Con
vention is essentially concerned with the time within which
the parties to an international sale of goods may bring legal
proceedings to exercise claims or rights. Article 8 states the
length of the limitation period. Articles 23 to 26 state the
effects of the expiration of the period; these include the rule
(art. 24 (1) that no claim for which the limitation period
has expired "shall be recognized or enforced in any legal
proceedings". To round out this structure, the present article 12
provides that the "limitation period shall cease to run" when
the creditor commences judicial proceedings against the debtor
for the purpose of obtaining satisfaction or recognition of
his claim (provision for "legal" proceedings other than
"judicial" proceedings--e.g., arbitration and various type of
administrative proceedings-is made in articles 13 and 14).
The net effect of these rules is substantially the same as
providing that a proceeding for enforcement may only be
brought before the limitation period has expired. However,
the approach of this Convention, in stating that the limitation
period shall "cease to run" when the proceeding is instituted,
provides a basis for dealing with problems that arise when
the proceeding fails to result in a decision on the merits
or is otherwise abortive (see art. 15).

2. The central problem of article 12 is to define the stage
which judicial proceedings must reach before the expiration
of the limitation period. In different jurisdictions proceedings
may be commenced in different ways. In some jurisdictions
a claim may be filed or pleaded in court only after the
plaintiff has taken certain preliminary steps (such as the service
of a "summons" or "complaint"), In some jurisdictions, these
preliminary steps may be taken out of court by the parties
(or their attorney); nevertheless these steps are governed by
the State's rules on procedure, and may be regarded as com
mencing a judicial proceeding for the purpose of satisfying the

State's rules on prescription or limitation. In other States,
this consequence occurs at various later stages in the proceeding.

3. For these reasons it was not feasible to refer specifically
to the procedural steps that would meet the purposes of this
article. Instead, paragraph (1) refers to the performance by
the creditor of any act recognized "under the law of the
jurisdiction where such act is performed" as commencing
judicial proceedings against the debtor for the purpose of
obtaining satisfaction or recognition of his claim.1 Initiation
by the creditor against the debtor of a criminal proceeding
for criminal fraud would qualify under this article to stop
the period only if, under the local law, this is also an institu
tion of a proceeding "for the purpose of obtaining satisfaction
or recognition of his claim".

4. Paragraph (1) also applies where the creditor adds a
claim to a proceeding he has already instituted against the
debtor.2 The step in that proceeding that stops the running of
the limitation period depends on when, under the law of the
jurisdiction where the proceeding is brought, the creditor has
performed an act "asserting his claim" in the pending pro
ceeding.

5. Paragraph (2) of this article deals with the point in time
when a counterclaim3 is deemed to be instituted. Its provisions
may be examined in terms of the following example:
Example 12 A: The seller commenced suit against the buyer

on 1 March 1970. In this proceeding, the buyer interposed
a counterolaim on 1 December 1970. The limitation period
governing the buyer's counterclaim would, in normal course,
have expired on 1 June 1970.
6. In the above example, the crucial question is whether

the buyer's counterclaim shall be deemed to be instituted
(a) on 1 March, the time when the seller's suit was com
menced or (b) on 1 December 1970, when the buyer's
oounterclaim was in fact interposed in the pending action.

7. Under paragraph (2) of article 12, alternative (a) was
chosen. This result is adopted to promote efficiency and
economy in litigation by encouraging consolidation of actions
rather than the hasty bringing of separate actions.

1 One representative was of the view that the approach of
article 12 (1) may make it difficult to ascertain the exact time
when the limitation period ceased to run. Cf. art. 29.

2 The permissibility of amendment of claims in a pending
proceeding and its effect are the questions left to the law of
the forum.

3 The meaning of "counterclaim" in paragraph (2) may be
drawn from the reference in paragraph (1) to "judicial pro
ceedings" employed for the purpose of obtaining satisfaction
or recognition of a claim. Such a judicial proceeding by
counterclaim can lead to affirmative recovery by the defendant
against the plaintiff; the use of a claim "as a defence or for
the purpose of set-off", after ,the limitat,ion period for that
claim has expired, is governed by article 24 (2). The question
whether a counterclaim is acceptable procedure is, of course,
left to the rules of the forum.
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8. The above rule applies when the seller's claim and the

buyer's counterclaim relate to the same contract or to con
tracts concluded in the course of the same transaction.4 The

4 For example, where the plaintiff brings a suit on the basis
of a distributorship agreement, while the defendant counter
claims on an agreement to sell related to the distributorship
agreement, these claims might be regarded as arising "in the
course of the same transaction".

same benefit is not given to the buyer when his claim against
the seller arises from a different transaction than that which
provided the basis for seller's claim against the buyer; in this
event, the buyer must actually institute his counterclaim before
the expiration of the limitation period. The act which is
regarded as instituting this counterclaim is determined under
the approach employed in article 12 (l), discussed at para
graphs 3 and 4, above.

Article 13

[Arbitration]

(1) Where the parties have agreed to submit to
arbitration, the limitation period shall cease to run
when either party commences arbitral proceedings in
the manner provided for in the arbitration agreement
or by the law applicable to that agreement.

(2) In the absence of any such provision, arbitral
proceedings shall be deemed to commence on the date
on which a request that the claim in dispute be referred
to arbitration is delivered at the habitual residence or
place of business of the other party or, if he has no
such residence or place of business, then at his last
known residence or place of business.

(3) The provisions of this ~rticle shall apply not
withstanding any term in the arbitration agreement to
the effect that no right shall arise until an arbitration
award has been made.

COMMENTARY

1. Article 13 applies to arbitration based on an agreement
to submit to arbitration.1 Article 12 relies on national law
to define the point in the commencement of judicial proceed
ings when the limitation period shall cease to run. The same

1 Article 13 applies only where the parties "have agreed to
submit to arbitration". Obligatory "arbitration" not based on
an agreement would be characterized as "judicial proceedings"
for the purpose of the .Conventio~. See arts. 1 (3) (3), a~d 12.
On construction of thiS Convent'1On to promote umformlty, as
contrasted with the application of local terminology, see art.
7 and accompanying commentary.

approach cannot be used in relation to arbitral proceedings
under article 13 since in many jurisdictions the manner for
commencing such proceedings is left to the agreement of the
parties. Thus, article 13 (l) provides that any question as
to what acts constitute the commencement of arbitral proceed
ings is to be answered under "the a1'bitration agreement or
by the law applicable to that agreement".

2. If the agreement or the applicable law does not prescribe
the manner of commencement of arbitral proceedings, under
paragraph (2) the decisive point is the date on which "a
request that the claim in dispute be referred to arbitration is
delivered at the habitual residence or place of business of the
other party"; if he has no such residence or place of business,
the request ijlay be delivered at his last-known residence or
place of business. Under paragraph (2), the request must be
"delivered" at the designated place. Thus, risks during transmis
sion fall <m the sender at the request, but the sender need
not establish that the request came into the hands of the
other party in view of the practical difficulties involved in
proving receipt of the request by a designated person following
delivery of the request at the specific place.

3. Paragraph (3) of this article deals with the effect of a
term in the arbitration agreement that "no right shall arise until
an arbitration award has been made". Under paragraph (3),
such a contract term does not prevent the application of this
article to the agreement; such a contract provision has no
effect to suspend the running of the limitation period or to
determine the act that stops the running of the period under
this Convention. On the other hand, paragraph (3) does not
take any position concerning the validity of such agreements
under national law. (Cf. art. 21 (3) and accompanying com
mentary, paras. 5 and 6.)

Article 14

[Legal proceedings arising from death, bankruptcy or the like]

In any legal proceedings other than those mentioned
in articles 12 and 13, including legal proceedings
commenced upon the occurrence of:

(a) The death or incapacity of the debtor,

(b) The bankruptcy or insolvency of the debtor, or

(c) The dissolution or liquidation ofa corporation,
company, association or entity,

the limitation period shall cease to run when the cre
ditor asserts his claim in such proceedings for the
purpose of obtaining satisfaction or recognition of
the claim, unless the law governing the proceedings
provides otherwise.

COMMENTARY

1. Article 14 governs all the other legal proceedings than
those mentioned in articles 12 and 13. Such proceedings will
include, inter alia, proceedings for the distribution of assets
on death, bankruptcy or the dissolution or liquidation of a
corporation as illustrated in (a) through (c) of article 14.
It will be noted that these illustrations set forth in para,graphs
(a) through (c) do not limit the scope of the article, which
applies to "any legal proceedings other than those mentioned
in articles 12 and 13". Thus, it would appear that receivership
proceedings or the re-organization of a corporation could
come within this article. These proceedings are often different
from ordinary judicial or arbitral proceedings in that the
proceedings may not be instituted by an individual creditor;
instead, creditors may have an opportunity to file claims in
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existing proceedings. Consequently, article 14 provides that
the limitation period ceases to run "when the creditor asserts
his claim in such proceedings for the purpose of obtaining
satisfaction or recognition of the claim". However, this rule
is subjected to a prov,iso: "unless the law governing the proceed.
ings provides otherwise". This modification is considered
necessary because creditors may often rely on the national
rules governing those proceedings such as rules specifying
the period during which claims may be filed. Unless such local

rules are honoured, the creditors could be misled as to their
rights.

2. As has been noted (para. 3 of commentary on art. 1),
this Convention applies only to the prescription of rights or
claims as between the parties to an international sale. In the
types of proceedings illustrated in this article involving the
distribution of assets (as in bankruptcy), prescription may
affect the rights of third parties. The nature of such effect,
if any, is not regulated by this Convention and is left to
applicable national law.

Article 15

[Proceedings not resulting in a decision on the merits of the claim]

( 1) Where a claim has been asserted in legal pro
ceedings within the limitation period in accordance
with articles 12, 13 or 14 but such legal proceedings
have ended without a final decision binding on the
merits of the claim, the limitation period shall be
deemed to have continued to run.

(2) If, at the time such legal proceedings ended,
the limitation period has expired or has less than one
year to run, the creditor shall be entitled to a period
of one year from the date on which the legal proceed
ings ended, unless they have ended because the creditor
has discontinued them or allowed them to lapse.

COMMENTARY

1. Article 15 is addressed to problems that arise when
legal proceedings in which a creditor asserts his claim ends
without an adjudication on the merits of his claim. Under
articles 12 (J), 13 (1) and 14, when a creditor asserts his
claim in legal proceedings for the purpose of satisfying his
cla,im, the limitation period "shall cease to run"; when a
creditor asserts his claim im legal proceedings before the
expirat,ion of the limitation period, in the absence of further
provision, the limitation period would never expire. Sup
plementary rules are consequently required when such a pro
ceeding does not lead to an adjudication on the merits of
the claim. Legal proceedings may end without a final decision
binding on the merits of the claim from various reasons.
A proceeding may be dismissed because it is brought in a
tribunal without jurisdiction over the case or because of pro
cedural defects preventing adjudication on the merits; a higher
authority within the same jurisdiction may declare that the
lower court lacked competency to handle the case; arbitration
may be stayed or set aside by judicial authority within the
same jurisdiction; moreover, a proceeding may not result in
a decision binding on the merits of the claim because the
creditor discontinues the proceeding or withdraws his claim.
Article 15 covers these and other instances wherever "such
legal proceedings have ended without a final decision binding
on the mel'its of the claim". The rule is that "the limitation
period shall be deemed to have continued to run"; cessation
of the period, as provided under articles 12, 13 or 14, will
be rendered inapplicable.

2. This article, however, takes account of the possibility
that, a substantial period of time after the creditor com
mences a legal proceeding, the proceeding may be brought to
an end without a final decision on the merits because of the
lack of jurisdiction or procedural defect. If this occurs after

the expiration of the limitation per,iod, the creditor might
have no opportunity thereafter to institute a new legal pro
ceeding; if this is established shortly before the expiration of
the period the creditor may have insufficient time to institute
a new legal proceeding.1 To meet these problems, article
15 (2) provides: "If, at the time such legal proceedings ended,
the limitation period has expired or has less than one year
to run, the creditor shall be entitled to a period of one year
from the date on which the legal proceedings ended."

3. The extension of the limitation period, however, should
not be left within the control of one of the parties and a
creditor who voluntarily discontinues legal proceedings should
not .be given special treatment. Thus, article 15 (2) also
prOVIdes that the extension will not be granted when proceed
Ings have "ended because the creditor has discontinued them
or allowed them to lapse".2

4. The application of this exception to the rule may be
clarified by an example:

Example 15 A: A's daim against B arose and the limitation
period commenced to run on 1 June 1970. A instituted legal
proceedings against B on 1 June 1972. A discontinued the
legal proceedings or withdrew his claim on 1 June 1973.

In such case, A has until 1 June 1974 to institute a second
legal proceeding. (If A had discontinued his action subse
quent to 1 June 1974, his claim would already have been
barred and no further legal proceedings would be possible.)

5. The denial of the extension is intended to affect not
only explicit discontinuance or withdrawal of the legal pro
ceeding but also such a failure to pursue the proceeding that
the plaintiff has "allowed" the proceedings "to lapse". Under
this language, an extension may not be available when, because
of failure to continue the proceedings, the proceedings are
automatically terminated by virtue of the procedural rules of
the forum. In general, the extension is not available when
the proceedings came to an end because of the choice of the
creditor not to pursue them.

1 The question whether a second proceeding on the same
claim is permissible procedure is, of course, left to the proce
dural law of the forum.

2 The few members of the Commission were of the view
that the extension under article 15 (2) should not be granted
unless the creditor acted in good faith and had instituted the
proceedings with due diligence. But others thought that the
danger of the abuse of the extension granted under article 15
(2) would be mostly speculative because of high costs usually
involved in such proceedings; further the danger of the abuse
would be counterbalanced by the certainty of the rule which
was attained by avoiding difficult problems of proof concern
ing "good faith".
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Article 16

[Proceedings in a different jurisdiction,' extension where foreign judgement is not recognized]

•

[ (1) Where a creditor has asserted his claim in
legal proceedings within the limitation period in accord
ance with articles 12, 13 or 14 and has obtained a
decision binding on the merits of his claim in one State,
and where, under the applicable law, he is not pre
cluded by this decision from asserting his original
claim in legal proceedings in another State, the limita
tion period in respect of this claim shall be deemed
not to have ceased running by virtue of articles 12,
13 or 14, and the creditor shall, in any event, be
entitled to an additional period of one yeaT from the
date of the decision.

(2) If recognition or execution of a decision given
in one State is refused in another State, the limitation
period in respect of the creditor's original claim shall
be deemed not to have ceased running by virtue of
articles 12, 13 or 14, and the creditor shall, in any
event, be entitled to an additional period of one year
from the date of the refusal.]

COMMENTARY

1. This article is concerned with the situations where the
creditor has obtained a decision on the merits of his claim in
one State and seeks to assert his original claim afresh in legal
proceedings (paragraph (1» or to enforce the decision (para
graph (2» in another State. Difficult problems arise because of
the limited recognition and enforcement which decision in one
State is given in other States.

I. Institution of a fresh legal proceeding in another State,
paragraph (1)

2. When the refusal of recognition or execution of the
decision in one State is expected in another State, the creditor
will have to bring a legal proceeding in that State based
011 the original claim. The creditor may also find it easier to
sue again on the original claim in lieu of involving himself
in a complicated process of proving the validity of the first
decision. The creditor who was rendered an unfavourable
decision on the merits of his claim may also consider having
his claim tried again in another State if he is not precluded
from asserting his original claim afresh in legal proceedings
in that State. Legal rules variously termed such as res judicata,
"merger" of the claim in the judgement, or the like, may
prevent the assertion of the original claim after the decision
on the merits of the claim even if rendered in another State.
While such legal rules may be clear within a single jurisdiction,
their operation may be unclear on the international level.

3. Paragraph (1) of article 16 provides that where the
creditor is not precluded from asserting his original claim
afresh in legal proceedings in another State, "the limitation
period in respect of this claim shall be deemed not to have
ceased running by virtue of articles 12, 13 or 14," and the
creditor shall be entitled to an additional period of one year
from the date of the original decision in the first State for
the purpose of instituting a fresh legal proceeding in the second
State.

4. As already explained, under articles 12 (1), 13 (1) and
14 of this Convention, when a creditor asserts his claim in
legal proceedings, ·the limitation period "shall cease to run";
when a creditor asserts his claim in legal proceedings in one
State before the expiration of the limitation period, in the
absence of further provision, the limitation period would
never expire even in other States. See article 29 and its
accompanying commentary. Therefore, the phrase "shall be
deemed not to have ceased running" was employed in article
16 (1) to provide a basis to bring the limitation period to
an end. This provision also prescribes an additional period
(i.e. one year from the date of the decision in the first State)
:-Vithin whioh the creditor must bring a new legal proceeding
In the second State. The net effect of article 16 (1) is that
the creditor is entitled to institute a new legal proceeding
only within one year after the decision in the first State.

5. It will be noted that under article 16 (1) the State
which rendered the original decision need not be a Con
tracting State.

II. Extension where recognition or enforcement of foreign
judgement is refused, paragraph (2)

6. Where the creditor has obtained a final decision on the
merits of his claim in one State, but recognition or enforce
ment of such judgement or award is refused in another State,
paragraph (2) of article 16 grants the creditor a period of
"one year from the date of the refusal" to institute legal
proceedings in the second State to contest the merits of his
claim.1 The rule of article 16 (2) applies to all cases where
the recognition or enforcement of the final decision "is
refused" in another State. The grounds for such refusal to
recognize the final decision rendered in another jurisdiction
may vary. One important ground is the lack of agreement
between the States concerned calling for the recognition of
judgements or awards.

7. It will be noted that, as under article 16 (1), the State
which rendered the original decision need not be a Contracting
State for the application of the rule of article 16 (2).

8. Article 16 is placed in square brackets to indicate that
the Commission could not reach consensus in approving the
provisions.2

1 One representative objected to the allowance of one year
"from the date of the refusal" because of the fear that this
might unduly prolong the total period since "the date of the
refusal" might be after a substantially long period after the
original decision contradictory to the purpose of the prescrip
tion. In his view, at least a certain maximum cut-off point
would be necessary if this rule is to be retained. But see
article 22 and its accompanying commentary. Also see foot
note 2, infra. Another representative noted that an additional
period of four years from the date of the original decision
would be preferable but accepted the present formula in a
spirit of compromise.

2 Several representatives preferred deletion of article 16 (1);
a few representatives also suggested deletion of article 16 (2).
One representative thought that the following provision should
be added at the beginning of article 16 (cf. art. 5 Cd»:

"Where a decision on the merits has been made in legal
proceedings, the limitation of any claim based on such a
decision shall be governed by the law applicable to such
limitation."

Article 17

[Joint debtors; recourse actions]

[ (1) Where legal proceedings have been commenced
against one debtor within the limitation period pre-

scribed by this Convention, the limitation period shall
cease to run against any other party jointly and
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severally liable with the debtor, provided that the
creditor informs such party in writing within that period
that the proceedings have been commenced.

(2) Where legal proceedings have been commenced
by a subpuTchaser against the buyer, the limitation
period prescribed by this Convention shall cease to
run in relation to the buyer's claim over against the
seller, if the buyer informs the seller in writing within
that period that the proceedings have been commenced.

(3) In the circumstances mentioned in this article,
the creditor or the buyer must institute legal pro
ceedings against the party jointly or severally liable
or against the seller, either within the limitation period
otherwise provided by this Convention or within one
year from the date on which the legal proceedings
referred to in paragraphs (1) and (2) commenced,
whichever is the later.]

COMMENTARY

I. Effect of the institution of legal proceedings against a joint
debtor, paragraph (1)

1. The purpose of paragraph (1) of this article is to provide
answers to questions that may arise in the foNowing situation.
Two persons (A and B) are jointly and severally responsible
for performance of a sales 'transaction. The other party (P)
commences a legal proceeding against A within the limitation
period. What is the effect of the legal proceeding commenced
by P against A on the limitation period applicable to P's claim
against B?

2. Under some legal systems the institution of a legal pro
ceeding against A also satisfies the limitation period applicable
to P's claim against B. Under other legal systems institution
of legal proceedings against A has no effect on the running of
the limitation period with regard to B. Consequently, the
stating of a uniform rule on this issue is desirable. The rule
that the institution of legal proceedings against A has no
effect on the running of the period against B involves certain
practical difficulties. Suoh a rule makes it advisable for the
creditor (P) to institute legal proceedings against both A and
B within the limitation period-at least in cases where there
is doubt concerning the financial ability of A to satisfy a
judgement. Where A and B are in different jurisdictions it
would not be feasible to institute a single proceeding against
them both, and instituting separate proceedings in different
jurisdictions, merely to prevent the running of the limitation
period against the second debtor (B), involves expense that
would be needless when A is able to satisfy the judgement.

3. Under article 17 (1), when legal proceedings are com
menced against A the limitation period "shall cease to run"
not only with respect to A but also with respect to B. It win
be noted that the rule of article 17 (1) is operative only
when the creditor informs B in writing within the limitation
period that the proceedings against A have been instituted.
This written notice may give B the opportunity, if he chooses,
to intervene in or participate in the proceedings against A.I

"Article 28 A. In the absence of any other provision to
the contrary, any notice, request or writing to be served on
any person pursuant to any provision in part I of this
Convention shall be deemed to be served for the purposes
of part I of this Convention when left at a place of business
of that person or if he has none at his habitual residence
or, if he has neither, at his last known place of business
or residence."

II. Recourse actions, paragraph (2)

4. Paragraph (2) of this article deals with situations like
the following: A sells goods to B who resells the goods to a

lOne representative considered that a general provision
concerning notices for the purpose of part I of this Conven
tion was desirable. He proposed the following provision to be
added after article 28.

subpurchaser C. C commences legal proceedings against B
on the ground that the goods are defective. In such a case,
recovery on C's claim against B may give rise to a recourse
claim by B against A.

5. If C commences legal proceedings against B toward the
end of the limitation period applicable to B's claim against A,
B may not have enough time to prepare for the institution of
legal proceedings against A; unless B is properly protected
in such situations, B may be compelled to institute formal
legal proceedings for the redress of the recourse claim against
A, even though the necessity for such redress is speculative.
Thus, article 17 (2) provides that when the subpurchaser C
commences legal proceedings against B, the linIitation period
"shall cease to run" with respect to B's claim against A.2

6. It will be noted, however, that the limitation period
applicable to B's claim against A "ceases to run" only if B
"informs [A] in writing within that period that the proceedings
have been commenced".a Hence, if C commenced a legal
proceeding against B4 after the expiration of the limitation
period applicable to B's claim against A under this Convention,
B will no longer be protected under article 17 (2).1i This result
is supported because the original seller should not be exposed
indefinitely to claims arising from resale by the buyer after
the expiration of the limitation period. Moreover, where such
risk presented a problem, they could be covered by insurance.

III. Time-limit for commencing legal proceedings against joint
debtors or against the seller, paragraph (3)

7. The effect of paragraphs (1) and (2) of this article
("cease to run") is subject to the additional important restric
tion provided under paragraph (3): In order for the creditor
or the buyer to be entitled to the protection under article 17 (1)
or (2), he must institute legal proceedings against the joint
debtor or against the seller, "either within the limitation period
otherwise provided by this Convention or within one year
from the date on which the legal proceedings referred to in
paragraphs 0) and (2) commenced, whichever is the later".
Thus, to take the example from paragraph I, above, if P
commences legal proceedings against A, in the last year of
the limitation period, P must institute legal proceedings against
B within one year from the date of the commencement of his
action against A; on the other hand, if P's action against A
was instituted before the last year of the limitation period,
the protection provided under article 17 (1) and (2) will be of
no importance since P's action against B is, in any event,
subject to the same "limitation period otherwise provided by
this Convention".6

8. The rules of article 17, particularly the ruJe contained
in paragraphs (2) and (3) of the article, are products of
compromises between sharply conflicting views. Questions re
mained as to the necessity for such provisions. For these
reasons, the Commission decided to place this article in
brackets.

2 A few representatives considered that the introduction of
subpurchaser's claims into the article was contradictory to the
purpose of the Convention particularly with regard to the
scope of the Convention.

3 See foot-note 1, supra.
4 In many cases the sale by B to C will be a domestic sale

for which no limitation period is prescribed by this Con
vention.

5 Recourse claims may often arise substantially later than
the time of the original sale between A and B. In view of the
length of the limitation period provided under this Conven
tion for claims arising from a defect or lack of conformity
of the goods, the protection afforded by article 17 (2) for
recourse actions may be of limited utility.

6 One representative suggested that the additional period of
one year must be granted to the buyer even where subpur
chasers instituted legal proceedings against the buyer within
two years of the expiration of the limitation period under this
Convention. The reason for this suggestion was that sub
purchasers are likely to institute legal proceedings a substantial
period after the original sales particularly where national laws
provide longer limitation period for domestic sales transaction.
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Article 18

1 A few representatives opposed article 18 because the article
brings in an element not consistent with uniformity. According
to one representative, at least article 18 should spell out what
these acts were which were contemplated by this provision.

2 If "the effect of recommencing the original limitation
period" is given under the local law but is subject to certain
conditions which have been fulfilled, it has been assumed that
such conditions under the local law would not interfere with
the application of article 18.

COMMENTARY

1. Under some legal systems certain acts by the debtor such
as a demand for performance may satisfy the applicable rule on
limitations and may have the effect of recommencing the
limitation period which is provided under the local law, even
though these acts are not linked to the institution of legal
proceedings. Under some legal systems a letter or even a
verbal demand may suffice. In other legal systems, the only
way for a creditor to comply with the limitation period is
by bringing legal proceedings. Article 18 is a compromise
between these two approaches. To some extent, this article
provides a concession for the continuation of the procedure
to which parties in some legal systems have accustomed.
On the other hand, this article takes the view that the creditor
should not be allowed to take advantage of a local procedure
for satisfying the rule of limitation with which the debtor
may not be familiar. Thus, article 18 is made applicable only

[Recommencement of the period by service of notice]

( 1) Where the creditor performs, in the State where when the creditor performs such act "in the State where the
the debtor has his place of bus'iness and before the debtor has his place of business" before the expiration of the
expiration of the limitation period, any act, other than limitation period provided under this Convention.1 It may be
those acts prescribed in articles 12, 13 and 14, which noted that article 18 is applicable only if the act performed by
under the law of that State has the effect of recom- the creditor would (in the absence of this Convention) have

"the effect of recommencing" the local limitation period. Thus,
mencing the original limitation period, a new limitation if the local rule only provides for an additional shorter period
period of four years shall commence on the date after such act rather than "recommencing the original limita-
prescribed by that law, provided that the limitation tion period," such local rule would not be honoured under
period shall not extend beyond the end of four years article 18.2

f.rom the date on which the period would otherwise have 2. The effect given to such act under article 16 is that
expired in accordance with articles 8 to 11. "a new limitation period of four years" commences to run

(2) If the debtor has places of business in more afresh from the date on which the local limitation period
than one State, or if he has no place of business, the would otherwise have been recommenced in the absence of
provisions of paragraphs (2) and (3) of article 2 this Convention. The proviso to article 18 (l) places an over-
shall apply. all limit beyond which no extension of the limitation period

would be given effect. It will be noted that this consequence
is different from the institution of legal proceedings (arts. 12,
13 and 14); on the institution of legal proceedings the period
will "cease to run" subject to the adjustments provided in
articles 15 to 17.

3. Paragraph (2) of article 18 refers to the provisions of
article 2 (2), (3) of this Convention for instances where the
debtor has places of business in more than one State or no
place of business.

Article 19

1. The basic purposes of prescription are to prevent the
pressing of claims at such a late date that the evidence is
unreliable, and to provide a degree of certainty in legal
relationships. An extension of the limitation period when a
debtor acknowledges his obligation to the creditor before the
expiration of the original limitation period is consistent with
the above purposes. Consequently, under paragraph (l) of
this article, when such acknowledgement occurs, a limitation
period of four years will begin to run afresh by reason of such
acknowledgement.

2. This new limitation period may have significant impact
on the debtor's rights; consequently, paragraph (l) requires

[Acknowledgement by debtor]

(1) Where the debtor, before the expiration of the that the acknowledgement must be in writing. A writing by
limitation period, acknowledges in writing his obliga- a debtor confirming an earlier oral acknowledgement would
tion to the creditor, a new limitation period of four become an "acknowledgement" within the meaning of this

Years shall commence to run from the date of such article when the written confirmation was made. The require-
ment of a "writing" is defined in article 1 (3) (g). Of course,

acknowledgement. the "acknowledgement" of the original debt may be somewhat
(2) Payment of interest or partial performance of similar to a transaction creating a new debt (sometimes called

an obligation by the debtor shall have the same effect a "novation") which, under applicable law, may be independent
as an acknowledgement under paragraph (1) of this of the original obligation-so that the original transaction
article if it can reasonably be inferred from such need not be proved to justify recovery under the new obliga-
payment or performance that the debtor acknowledges tion. Applicable law may not require this "novation" to be

effected in writing; the rule of article 19 that an "acknowledge-
that obligation. ment" must be in writing is not intended to interfere with

COMMENTARY the rules of the applicable law on "novation".
3. Paragraph (2) deals with payment of interest and "partial

performance of an obligation" when these acts imply an
acknowledgement of the debt. In both cases, the new limita
tion period will commence to run afresh only with respect
to the obligation acknowledged by such action. The partial
payment of a debt is the most typical instance of partial
performance, but the language of paragraph (2) is sufficiently
broad to include other types of partial performance such as
the partial repair by a seller of a defective machine. Of course,
whether there is an acknowledgement under the circumstance
and if so, the extent of the obligation so acknowledged are
questions calling for the determination of the relevant facts
in the light of the basic standard set forth in this article.
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Article 20

[Extension where institution of legal proceedings prevented]

133

•

Where, as a result of a circumstance which is beyond
the control of the creditor and which he could neither
avoid nor overcome, the creditor has been prevented
from causing the limitation period to cease to fun, the
limitation period shall be extended so as not to expire
before the expiration of one year from the date on
which the relevant circumstance ceased to exist. The
limitation period shall in no event be extended beyond
four years from the date on which the period would
otherwise expire in accordance with articles 8 to 11.

COMMENTARY

1. This artiole provides for limited extension of the limita
tion period when circumstances not imputable to a creditor
prevent him from instituting legal proceedings. This problem
is often considered under the heading of "force majeure" or
impossibility; however, this article does not employ these terms
since they are used with different meanings in different legal
systems. Instead, the basic test is whether the creditor "has been
prevented" from taking appropriate action.1 To avoid excessive
liberality, no extension is permitted when anyone of the
following restrictions is applicable: (1) the preventing cir
cumstances must be "beyond control of the creditor"; (2) the

1 Under articles 12, 13 and 14, it is provided that the limi
tation period shall "cease to run" when a creditor asserts his
claim in legal proceedings. The present article, in referring to
facts preventing the creditor "from causing the limitation
period to cease to run", refers to the actions described under
articles 12, 13 and 14.

creditor could neither have avoided nor overcome the oc
currence of such circumstance. There are many types of
preventing circumstances that are "beyond the control of the
creditor" and which therefore might provide a basis for an
extension. These might inolude: a state of war or the interrup
tion of communication; the death or incapacity of the debtor
wher~ an administrator of the debtor's assets has not yet been
appomted (Of. art. 14); the debtor's misstatement or con
cealment of his identity or address which prevents the creditor
from instituting legal proceedings; fraud committed by the
debtor after the conclusion of the contract such as concealment
of defects in the goods.2

2. .There is no reason to extend the limitation period when
the cIrcumstance preventing institution of legal proceedings
ceased to exist a substantial period in advance of the end of
the period. Nor is there reason to extend the period for a
longer period than is needed to institute legal proceedings to
obtain satisfaction or recognition of the claim. For these
reasons, the limitation period is extended one year from the
date on which the preventing circumstance is removed. Thus
if, at the time such preventing circumstance ceased to exist'
the limitation period has expired or has less than one yea;
to run, the creditor will be entitled to a period of one year
from the date on whick the preventing circumstance ceased
to exist.

3. The last sentence of article 20 places an over-aU limit
beyond which no extension would be given under any cir
cumstance.

2 As to the effect of fraud committed before or at the time
of the conclusion of the contract on the commencement of
the limitation period, see art. 9 (2).

MODIFICATION OF THE LIMITATION PERIOD BY THE PARTIES

Article 21

[Modification by the parties]

( 1) The limitation period cannot be modified or
affected by any declaration or agreement between the
parties, except in the cases provided for in para
graph (2) of this article.

(2) The debtor may at any time during the running
of the limitation period extend the period by a declara
tion in writing to the creditor. This declaration may be
renewed. In no event shall the period of limitation
be extended beyond the end of four years from the
date on which it would otherwise have expired in
accordance with the provisions of this Convention.

(3) The provisions of this article shall not affect
the validity of a clause in the contract of sale whereby
the acquisition or exercise of a claim is dependent upon
the performance by one party of an act other than the
institution of judicial proceedings within a certain period
of time, provided that such clause is valid under the
applicable law.

COMMENTARY

1. Paragraph (I) of article 21 declares a general rule that
this Convention does not allow parties to modify the limita
tion period. Exceptions to this rule provided in paragraphs (2)
and (3) are explained below.

I. Extension of the limitation period

2. Paragraph (2) permits the parties to extend the limita
tion period to the maximum of four years from the date when
the limitation period would otherwise have expired according
to the other provisions of this Convention. The extension can
be accOII~plished by a unilateral declaration by the debtor;
an effectIve declaration may, of course, be a part of an
agreement by the parties. Extension of the limitation period
can have important consequences for the rights of the parties.
An oral extension could be claimed in doubtful circumstances
or on the basis of fraudulent testimony. Therefore, only a
declaration in writing can extend the period.

3. Under paragraph (2), declaration is effective only when
it is made "during the running of the limitation period". This
restriction in the Convention would deny effect to attempts to
extend the period made at early stages of the transaction;
e.g., at the time of contracting and thereafter until the claim
becomes due or the breach occurs at which time the limita
tion period commences to run under articles 9 to 11. It was
considered that without this restriction a party with stronger
bargaining power might impose extensions at the time of
contracting; in addition, a clause extending the limitation
period might be a part of a form contract to which the other
party might not give sufficient attention.

4. Allowance of extension after the commencement of the
limitation ,period, on the other hand, may be useful to prevent
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the hasty institution of a legal proceeding close to the end of
the period when the parties are still negotiating or are awaiting
the outcome of similar proceedings in other fora.1

n. Notices to other party; arbitration

5. One of the purposes of paragraph (3) of article 21 is
to make clear that this article has nothing to do with the
validity of a contract clause concerning a time-limit by reason
of which the acquisition or exercise of a claim is dependent
upon one party giving notice to the other party. A typical
example would be modification of the length of period pro
vided in the national law applicable to ,the contract of sales
within which the buyer must give notice to the seller in order
to preserve his rights when goods are defective. Article 21 (3)
makes it clear that this Convention does not interfere with
applicable rules which allow such contractual stipulations for
notices.2

lOne representative, supported by a few others, proposed
the following for article 21 (2):

"(2) The debtor may, at any time during the running of
the limitation period, by a declaration in writing to the
creditor, extend the limitation period for a new period of
time. Such a declaration shall in no event have effect beyond
the end of four years, from the date of the declaration or
from the date on which the period would otherwise expire,
whichever is the later. The debtor may renew the effect of
the declaration for a further period, provided however that
the prescription period shall in no event by reason of dec
larations under this article be extended beyond eight years
from the date on which the period would otherwise expire
in accordance with this Convention.
2 It may be noted that this Convention has no effect on

6. Paragraph (3) of article 21 is also relevant to clauses
in sales contract requiring that controversies under the contract
be submitted to arbitration within a limited time. The para
graph refers to clauses in the sales contract "whereby the
acquisition or exercise of a claim is dependent upon the
performance by one party of an act other than the institution
of judicial proceedings within a certain period of time".
Attention is directed to the phrase "judicial proceedings".
"Legal proceedings", as defined in article 1 (3) (e), "includes
judicial, administrative and arbitral proceedings"; "judicial
proceedings" is narrower in scope. As a result, the provisions
of article 21 will not affect the validity of a clause in the
contract of sale "whereby the acquisition or exercise of a
claim" is dependent upon the act of one party submitting the
controversy to arbitration within a certain period of time.
This adjustment was considered advisable to accommodate
contracts, often used in commodity markets, providing that
any dispute must be submitted to arbitration within a short
period--e.g. within six months. With respect to the possible
abuse of such a provision, paragra,ph (3) concludes with the
proviso that such clause must be valid under the applicable
law. For example, the applicable law may give the court the
power, because of hardship to a party, to extend the period
which was provided for in the contract; this Convention does
not interfere with the continued exercise of this power.

rules of local law involving "time-limit" (decheance) within
which one party is required to give notice to the other party
concerning defects in goods (e.g., ULIS, art. 39 (1). See
article 1 (2) and accompanying commentary paras. 8 and 9.
One representative was of the view that the rule of article 21
(3) should be incorporated in article 1 (2).

[LIMIT OF EXTENSION AND MODIFICATION OF THE LIMITATION PERIOD]

Article 22

[Over-all limitation for bringing legal proceedings]

[Notwithstanding the provisions of articles 12 to 21
of this Convention, no legal proceedings shall in any
event be brought after the expiration of 10 years from
the date on which the limitation period commences
to run under articles 9 and 11, or after the expiration
of eight years from the date on which the limitation
period commences to run under article 10.]

COMMENTARY

1. As already noted, this Convention contains prOVlSlons
which permit the limitation period to be extended or modified
in various situations (arts. 15 to 21). Some of those provisions
specify overriding ~imits for such extensions of the period
(e.g., arts. 18 and 20); these overriding limits are applicable
only to the operation of specific provisions. Thus, it is possible
that the period may be extended, in some cases, for such a

substantially prolonged period that the institution of the legal
proceedings toward the end of that extended period would
be no longer compatible with the purpose of prescription.
This article, therefore, sets forth an over-aU cut-off point
beyond which no legal proceedings may be instituted under
any circumstance. Such cut-off point is "the expiration of
10 years from the' date on which the limitation period com
mences to run under articles 9 and 11," or "the expiration of
eight years from the date on which the limitation period
commences to run under article 10".

2. This provision was proposed, at a late stage of the
drafting, to take account of the inclusion of other provisions
extending the limitation period. Most representatives who
spoke on the provision were in favour of the inolusion in
principle of the present article. However, this provision is
placed in square brackets because most representatives did
not have time to evaluate the effect of the provision in the
context of the Convention as a whole.

EFFECTS OF THE EXPIRATION OF THE LIMITATION PERIOD

Article 23

[Who can invoke limitation]

Expiration of the limitation period shall be taken
into consideration in any legal proceedings only at the
request of a party to such proceedings.

COMMENTARY

1. The principal question to which article 23 is addressed
is the following: if a party to legal proceedings does not
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assert that the action is barred by expiration of the limitation
period, may the tribunal raise this issue of its own motion (suo
officio)? This Convention answers this question in the nega
tive: expiration of the period shall be taken into considera
tion "only at the request of a party" to legal proceedings.
One consideration supporting this result is that many of the
facts relevant to the mnoing of the period will be known only
to the parties and ordinarily will not be apparent from the
evidence presenting the substance of the claim; for instance,
this may be true with respect to possible extensions of the
limitation period (e.g., arts. 19 and 21). Under the traditions
of some legal systems, if a judge must search for such facts,
he may have to involve himself in the case as to depart from
the judges' usual role of neutrality. Moreover, the question,
although answered differently in different legal systems, is not
of large practical importance; a party who may interpose
this defence will rarely fail to do so. Indeed, this provision
does not prohibit a tribunal from drawing attention to the
lapse of time, and inquiring whether the party wishes this
issue to be taken into consideration. (Whether such is proper
judicial practice is, of course, a matter for the rules of the
forum.) There may be also instances where a creditor does not

wish to invoke prescription because of a special business rela
tionship with the debtor while disagreeing on the substance of
the pending dispute. Hence, this article provides that prescrip
tion of rights or limitation on legal proceedings due to the
expiration of the limitation period may only be invoked if a
party requests.

2. However, it has been noted by several representatives
in the Commission that prescription is a matter of public
policy and that the matter should not be subjected to the
parties' disposal. According to them the tribunal should take
the expiration of the limitation period into account unless
parties agreed to the modification of the period under arti
cle 21 of this Convention. Tribunals can obtain facts from
parties without burdening themselves by collection of evid
ence; the question of who should have the burden of collect
ing evidence should not affect the issue of who should invoke
prescription. This Convention in article 35 takes account of
this view by permitting States to make reservation at the time
of ratification or accession to this Convention "that it shall
not be compelled to apply the provisions of arrticle 23 of this
Convention".

Article 24

[Effect of expiration of the period; set-off]

(1) Subject to the proVISIOns of paragraph (2) of
this 'article and of article 23, no claim which has be
come barred by reason of limitation shall be recognized
or enforced in any legal proceedings.

(2) Notwithstanding the expiration of the limita
tion period, one party may rely on his claim as a de
fence or for the purpose of set-off against a claim
asserted by the other party, provided that in the latter
case this may only be done:

(a) If both claims relate to a contract or contracts
concluded in the course of the same transaction; or

(b) If the claims could have been set-off at any time
before the date on which the limitation period expired.

COMMENTARY

I. Effect of expiration of the period

1. Paragraph (l) of article 24 emphasizes this Convention's
basic purpose to provide a limitation period within which the
claims of the parties must be submitted to a tribunal. See arti
cle 1 (1). Once the limitation period expires, the claim can
no longer be recognized or exercised in any legal proceedings.

2. It will be noted that paragraph (l) is concerned with the
recognition or enforcement of claims "in any legal proceed
ings". This Convention does not attempt to solve all the ques
tions, many of a theoretical nature, that might be raised with
respect to the effect of the running of the limitation period.
For example, if collateral of the debtor remains in the posses
sion of the creditor after the expiration of the period of
limitation, questions may arise as to the right of the creditor to
continue in possession of the collateral or to liquidate the
collateral through sale. These problems may arise in a wide
variety of settings and the results may vary as a result of
differences in the security arrangements and in the laws gov
erning those arrangements. Consequently, these problems are to
be left to the applicable rules apart from this Convention. It
may be expected, however, that the tribunal of signatory States
in solving these problems will give full effect to the basic
policy of this Convention with respect to the enforcement of
rights or claims barred by limitation. See also article 5 (c).
As to the effect of voluntary performance of an obligation

after the expiration of the limitation period, see article 25 and
accompanying commentary.

II. Claim used as a defence or for the purpose of set-off
3. The rules of paragraph (2) can be illustrated by the

following examples.
Example 24 A. An international sales contract required A to

deliver specified goods to B on 1 June of each year from
1970 through 1975. B claimed that the goods delivered in
1970 were defective. B did not pay for the goods delivered
in 1975, and A instituted legal proceedings in 1976 to
recover the price.

On these facts B may set-off his claim against A based on
defects of the goods delivered in 1970. Such set-off is per
mitted under paragraph (a) of article 24 (2), since both
claims relate to the same transaction;l B's set-off is not
barred even though the limitation period for his claim
expired in 1974, prior to his assertion of the claim in the
legal proceedings and also prior to the creation of the claim
by A against B for the price of the goods delivered in
1975. It will also be noted that under article 24 (2), B may
rely on this claim "for the purpose of set-ofr'. Thus, if
A's claim is $1,000 and B's claim is $2,000, B's claim may
extinguish A's claim but it may not be used as a basis for
affirmative recovery against A.2]

Example 24 B. On 1 June 1970, A delivered goods to B based
on a contract of international sale of goods; B claimed the
goods were defective. On 1 June 1973, under a different
contract, B delivered goods to A; A claimed these goods
were defective and in 1975 instituted legal proceedings
against B based on this claim.

In these proceedings B may rely on his claim against A for
the purpose of set-off even though B's claim arose in
1970-more than four years prior to the time when the
claim was asserted in court. Under paragraph (b) of arti
cle 24 (2), the claims "could have been set-off" before the
date when the limitation period on B's claim expired-i.e.
between 1 June 1973 and 1 June 1974.

1 As to another example where claims arise from "a con
tract or contracts concluded in the course of the same traqsac-
tion," see foot-note 4 in the commentary on art. 12. .

2 On legal proceedings calling for affirmative recovery by the
defendant against the plaintiff, see art. 12 (2). See also para. 5
of the commentary on that article and its accompanying foot
note.
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Article 25

[Restitution of performance after prescription]

iii

Where the debtor performs his obligation after the
expiration of the limitation period, he shall not thereby
be entitled to recover or ,in any way claim restitution of
the performance thus made even if he did not know
at the time of such performance that the Hmitation
period had expired.

COMMENTARY

As has already been noted (para. 1 of commentary on
art. 24), expiration of the limitation period precludes the
exercise or recognition of the claims of the parties in legal

proceedings (see art. 24 (1». This is due to the basic purpose
of prescription to prevent the pressing of claims at such a
late date that the evidence is unreliable, and to provide a
degree of certainty in legal relationships. These policies are
not violated where the debtor voluntarily performs his obliga
tion after the expiration of the limitation period. Article 25
accordingly provides that the debtor cannot claim restitution
of the performance which he has voluntarily performed
"even if he did not know at the time of such performance
that the limitation period had expired". Of course, this provi
sion deals only with the effectiveness of claims for restitution
based on the contention that the performance could not have
been required because the limitation period had run.

Article 26

[Interest]

The expiration of the limitation period with respect to a principal debt shall
have the same effect with respect to an obligation to pay interest on that debt.

COMMENTARY

To avoid divergent interpretations involving the theoretical question whether an obliga
tion to pay interest is "independent" from the obligation to pay the principal debt, article 26
provides a uniform rule that "the expiration of the limitation period with respect to a
principal debt shall have the same effect with respect to an obligation to pay interest on
that debt".

CALCULAnON OF THE PERIOD

Article 27

[Basic rule]

( 1) The limitation period shall be calculated in such
a way that it shall expire at the end of the day which
corresponds to the date on which the per,iod commenced
to run. If there is no such corresponding date, the
period shall expire at the end of the last day of the last
calendar month of the limitation period.

(2) The limitation period shall be calculated by
reference to the calendar of the place where the legal
proceedings are instituted.

COMMENTARY

1. One traditional formula for the calculation of a limita
tion period is to exclude the first day of the period and
include the last. The concepts of "inclusion" and "exclusion"

of days, however, can be misunderstood by those who are
not familiar with the application of this rule. Therefore, for
the sake of clarity, article 27 adopts a different formula to
reach the same result. Under this article, where a limitation
period begins on 1 June, the day when the period expires is
the corresponding day of the later year, i.e. 1 June. The second
sentence of article 27 (1) covers a situation which may occur
in a leap year. That is, when the initial day is 29 February of
a leap year, and the later year is not a leap year, the date
on which the limitation period expires is "the last day of the
last calendar month of the limitation period", i.e., 28 Febru
ary of the later year.

2. Since different calendar systems are used in different
States, paragraph (2) of article 27 provides that "the calendar
of the place where the legal proceedings are instituted" must
be used in calculating the period.

Article 28

[Effect of holiday]

Where the last day of the limitation period falls on
an offioial holiday or other dies non juridicus preclud
ing the appropriate legal action in the jurisdiction where
the creditor institutes judicial proceedings as envisaged
in article 12 or asserts a claim as envisaged in article 14,

the limitation period shall be extended so as not to
expire until the end of the first day following that
official holiday or dies non juridicus on which such
proceedings could be instituted or on which such a
claim could be asserted in that jurisdiction.
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CoMMENTARY

1. This article deals with the problem that arises when the
limitation period ends on a day when the courts and other
tribunals are closed so that it is not possible to take the steps
to commence legal proceedings as prescribed in articles 12
or 14. For this reason, the article makes special provisions
"where the last day of the limitation period falls on an
official holiday or other dies non juridicus precluding the
appropriate legal action in the jurisdiction" where the creditor
asserts his claim. In such cases, the limitation period is ex-

tended "until the end of the first day following that official
holiday or dies non juridicus on which such proceedings could
be instituted or on which such a claim could be asserted in
that jurisdiction".

2. It is recognized that the curtailment of the total period
that might result from a holiday is minor in relation to a
period calculated in years. However, in many legal systems,
an extension is provided and may be relied on by attorneys.
In addition, attorneys in one country might not be in a posi
tion to anticipate holidays in another country. The limited
extension set forth in this article will avoid such difficulties.

INTERNATIONAL EFFECT

Article 29

[Acts or circumstances to be given international effect]

A Contracting State shall give effect to aots or cir
cumstances referred to in articles 12, 13, 14, 15, 17
and 18 which take place in another Contracting State,
provided that the creditor has taken all reasonable
steps to ensure that the debtor is informed of the
relevant act or circumstances as soon as possible.

COMMENTARY

1. This article is concerned with a group of problems
illustrated by the following situation. Buyer has a claim against
Seller arising from an international sale of goods. The claim
arose in 1970. In 1973 Buyer instituted a legal proceeding
against Seller in State X. In 1975, while the proceeding in
State X is still pending, Buyer instituted a legal proceeding in
State Y based on the same claim. (State Y has adopted the
Convention.) Since Buyer's claim arose more than four years
prior to the institution of the proceeding in State Y, that
proceeding would be barred unless the limitation period
"ceased to run" when the legal proceeding was commenced in
State X.

2. Article 29 refers to the effect which Contracting States
shall give to "acts or circumstances referred to in articles 12,
13, 14, 15, 17 and 18". Most of these articles deal with the
point which various types of legal proceedings must reach in
order to stop the running of the limitation period (arts. 12,
13 and 14; d. arts. 17 and 18). Article 15, to which article 29
also refers, deals with the effect on the running of the period
when the proceeding ends without a final decision on the
merits of the claim to afford the creditor an opportunity to
institute a further legal proceeding: in such cases the creditor
is assured of a period of one year from the date on which the
proceedings ended, unless the proceedings have ended because
the creditor has discontinued the proceedings or allowed them
to lapse. Thus, there is a close relationship between the
provisions of the Convention that the limitation period
"ceases to run" on the institution of legal proceedings (Le.,
arts. 12 (l), 13 (l), and 14) ,and the rules of article 15
concerning the effect of proceedings not resulting in a deci
sion on the merits of the claim.1 To return to the above
example, if the proceedings in State X ended on 1 February
1975 without a final decision on the merits of the claim for
a reason other than the discontinuance or withdrawal of the
proceeding, the limitation period "shall be deemed to have
continued to run" but the period is extended to 1 February
1976. The above rules, however, do not take up the question
of the effect of proceedings in one State (X) on the running
of the period in a second State (n-the problem to which the
present article is addressed.

1 This relationship is discussed more fully in the commen
tary on art. 15.

3. Under article 29, if State X is a Contracting State these
events in State X would be given "international" effect in
State Y and an action brought in State Y until I February
1976 would not be barred by limitation.2

4. By the terms of article 29, a Contracting State (State Y)
"shall give" the prescribed effect when the first action (in
State X) is in a Contracting State. This language was not
intended to forbid a Contracting State from giving compar
able effect to acts occurring in non-Contracting States; but any
such effect is not compelled by the Convention.

5. The analysis of the references in article 29 to articles 12,
13 and 14 and article 15 showed that article 29 is primarily
addressed to problems of limitation that arise when an initial
proceeding (e.g., in State X) ends without a final decision on
the merits of the claim. When that proceeding (in State X)
does lead to a decision on the merits of the claim, the inter
national effect of that decision (in State Y) is specified in
article 16. For example, when the decision on the merits in
State X is not recognized in State Y, article 16 assures the
creditor of a limited additional period to bring an action on
the original claim in State Y.3

6. Article 29 also prescribes the international effect of the
recommencement of the limitation period which, under arti
cle 18, may occur in some jurisdictions as a result of acts such
as the service of a demand notice. Attention is also drawn
to the rules of article 17 concerning recourse actions and the
effect of the institution of legal proceedings against a joint
debtor. If these provisions (now set in square brackets) should
be adopted, under article 29 the effect given to the circum
stances mentioned in article 17 should be also honoured by
other Contracting States.

7. An important requirement for international effect under
article 29 is that the creditor take "all reasonable steps to
ensure that the debtor is informed of the relevant act or dr-

2 If the buyer, after instituting the judicial proceeding in
1973 in State X, in 1974 discontinues the proceeding or with
draws his claim, under article 16 the result is somewhat dif
ferent: in such cases, the limitation period "shall be deemed
to have continued to run" and no extension is granted. As a
result, the bringing of the action in State X becomes irrelevent
with respect to the running of the period, and the action in
stituted in State Y would be barred by the four-year period
established by this Convention. This footnote does not discuss
the situation that would result if the creditor discontinues the
proceeding in State X subsequent to the bringing of the pro
ceeding in State Y.

3 When the decision in State X is recognized and is en
forceable in State Y, any further proceeding in State Y would
normally be based on the judgement rendered in State X. The
period for bringing "claims based upon . . . a judgement or
award made in legal proceedings" is not governed by this
Convention. See art. 5 (d) and accompanying commentary.
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•
cumstances as soon as possible".• While in most cases com
mencement of a proceeding will require notification to the
defendant-debtor, under some procedural system, this may
not be assured. Hence, this requirement was considered neces
sary.1>

• See foot-note 1 of the commentary on art. 17.
5 Two representatives opposed to the rule of article 29 for

the reason that it is not realistic to ask a State to recognize
the effect of institution of legal proceedings in a far-distant
State whose procedural rules for the institution of the legal
proceedings may often be difficult to ascertain (ct. art. 12 and
accompanying commentary, paras. 2 and 3); moreover, under
articles 15 and 29 the period would be extended even if a
suit was brought in an incompetent court in another Con
tracting State. In their view, should article 29 be retained,

8. The limitation on the effect of acts in one State
(State X) in a second State (State Y) applies only with
respect to those articles listed in article 29; thus, article 29
is primarily concerned only with the international effect of
the institution of legal proceedings. It may also be noted that
the effectiveness of certain other acts does not depend on
where they take place: e.g., acknowledgement of the debt
(art. 19) and a declaration or agreement modifying the period
(art. 21) have the effect prescribed in those articles without
regard to the place where the acknowledgement, declaration
or agreement occurs.

Contracting States must be permitted to make a reservation
limiting the effect in such States of legal proceedings in other
States.

Part II: implementation

Article 30

[Implementing legislation]

[Subject to the prOVIsIons of article 31, each Con
tracting State shall take such steps as may be necessary
under its constitution or iaw to give the provisions of
part I of this Convention the force of law not later
than the date of the entry into force of this Convention
in respect of that State.]

COMMENTARY

1. This article deals with the obligation of a Contracting
State to take implementing steps that would give the provisions
of part I of this Convention the force of law within the terri
torial jurisdiction of that State. The special problems that
may be presented in a federal or non-unitary State are dealt
with in article 31.

2. This article does not spell out the manner in which a
Contracting State should give the provisions of part I "the
force of law". This is left entirely for each Contracting State
to take such steps "as may be necessary" under its constitu-

tional rules. Thus, the ratification of or accession to this
Convention by a State may be sufficient "under its constitution
or law" to give the provisions of part I "the force of law"
and no additional steps would be required; in other States,
implementing domestic legislation may be required to give
such effect to the provisions of part I. Where such implement
ing process is required after ratification or accession ,the Con
tracting State is bound to take such necessary steps "not later
than the date of the entry into force of this Convention in
respect of that State"; that date is specified in article 42 of
this Convention. It will be noted that under article 30, the
Contracting State shall give to "the provisions of' part I the
force of law; as a consequence, a Contracting State may not
introduce changes that modify the intended meaning of those
provisions: part I is not a "model law".

3. This provision is kept in square brackets because the
Commission was of the view that the final drafting of this
provision may require further attention by the international
conference of plenipotentiaries.

Article 31

[Implementing process in a federal State]

[In the case of a federal or non-unitary State, the
following provisions shall apply:

(a) With respect to those articles of this Con
vention that come within the legislative jurisdiction
of the federal authority, the obligations of the federal
Government shall to this extent be the same as those
of Contracting States which are not federal States;

(b) With respect to those articles of this Convention
that come within the legislative jurisdiction of consti
tuent States or provinces which are not, under the
constitutional system of the federation, bound to take
legislative action, the federal Government shall bring
such articles with a favourable recommendation to the
notice of the appropriate authorities of constituent
States or provinces at the earliest possible moment;

(c) A federal State party to this Convention shall,
at the request of any other Contracting State transmitted
through the Secretary-General of the United Nations,

supply a statement of the law and practice of the
federation and its constituent units in regard to any
particular provision of this Convention, showing the
extent to which effect has been given to that provision
by legislative or other action.]

COMMENTARY

1. Where a Contracting State to this Convention is a
federal or non-unitary State, the federal authority may not
have power to effect certain provisions of this Convention in
its constituent States or provinces because those provisions
may relate to the matters which are within the legislative
jurisdiction of each of such constituent States or provinces.
Consequently, rule supplementing article 30 may be needed for
a Contracting State which is a federal State. Article 31 provides
the process required for such a federal State in order to
fulfil the obligation to implement the provisions of this Con
vention. This provision is kept in square brackets for the same
reason as indicated for article 30.
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Article 32

[Non-applicability as to prior contracts]
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Each Contracting State shall apply the provisions of
this Convention to contracts concluded on or after
the date of the entry into force of this Convention in
resflect of that State.

COMMENTARY

1. This article sets forth a definite time as the starting
point for the taking of effect of the provisions of this Con
vention with respect to contracts: a Contracting State is bound

to apply the provisions of the Convention only to contracts
that are concluded on or after the date of the entry into force
of this Convention in respect of that State. This starting point
was preferred to other dates (e.g., the date the breach is com
mitted or the date the claim arises) because it is more definite
and because it avoids difficult problems of retroactivity.

2. The date of the entry into force of this Convention in
respect of each Contracting State is dealt with in article 42
of the Convention.

Part III: declarations and reservations

Article 33

[Declarations limiting the application of the Convention]

(1) Two or more Contracting States may at any
time declare that contracts of sale between a seller
having a place of business in one of these States and
buyer having a place of business in another of these
States shall not be considered international within the
meaning of article 2 of this Convention, because they
apply the same or closely related legal rules which in
the absence of such a declaration would be governed by
this Convention.

(2) H a party has places of business in more than
one State, or if he has no place of business, the provi
sions of paragraphs (2) and (3) of article 2 shall
apply.

COMMENTARY

1. Some States, in the absence of this Convention, apply
the same or closely related rules to sales. These States should

be permitted, if they choose, to continue to apply their present
rules to transaction involving such States, and at the same
time adhere to the Convention. The present article makes this
possible.

2. Paragraph (l) of this article enables any two or more
Contracting States to make a joint declaration, at any time,
to the effect that contracts of sale entered into bya seller
having a place of business in one of these States and a buyer
having a place of business in another of these States, "shaU
not be considered international within the meaning of article
2 of this Convention". Since under paragraph (l) of article 1
of this Convention, the provisions of the Convention are
applicable to contracts of international sale of goods as defined
in article 2, the effect of the declaration under paragraph (1)
of this article is to exclude such contracts from the scope of
application of the Convention.

3. Paragraph (l) uses the term "place of business"; para
graph (2) provides a rule which is in line with the rules
of article 2 of this Convention.

Article 34

[Reservation with respect to actions for annulment of the contract]

A Contracting State may declare, at the time of the
deposit of its instrument of ratification or accession, that
it will not apply the provisions of this Convention to
actions for annulment of the contract.

COMMENTARY

In some legal systems where actions for annulment, as for
incapacity, duress or fraud (dol), is required to establish
nullity of the contract, the period of limitation for bringing

such actions may be treated differently from ,the period
governing the general limitation for the exercise of claims
arising from the contract. For example, in such actions the
point for the commencement and the length of the period
may be different from those rules provided under this Con
vention (e.g., art. 9 (2». This article permits a State to declare
that it will not apply the provisions of this Convention to
actions for annulment of the contract. Thus, the State which
has made a reservation under this article may continue to
apply its local rules (including the rules of private interna
tional law) to the actions for annulment of contract.

Article 35

[Reservation with respect to who can invoke limitation]

Any State may declare, at the time of the deposit of its instrument of
ratification or accession to this Convention, that it shall not be compelled to apply
the provisions of article 23 of this Convention.
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COMMIlNTAllY

This artiole permits a Contracting State to make reservation with regard to the appli
cation of the rule of article 23 which provides that prescription of rights or limitation of
legal proceedings due to the e~piration of the limitation may only be invoked by a partY.
The reason for the necessity to allow this reservation has already been explained in para.
2 of commentary on art. 23.

Article 36

[Relationship with conventions containing limitation
provisions in respect of international sale of goods]

•

(1) This Convention shall not prevail over con
ventions already entered into or which may be entered
into, and which contain provisions concerning limita
tion of legal proceedings or prescription of rights in
respect of international sales, provided that the seller
and buyer have their places of business in States parties
to such a convention.

(2) If a party has places of business in more than
one State, or if he has no place of business, the pro
visions of paragraphs (2) and (3) of article 2 shall
apply.

COMMENTARY

1. Paragraph (1) of this article provides ,that present and
future conventions which contain provisions concerning limi
tation in respect of the international sale of goods shall, in
case of conflict, prevail over this Convention.

2. Such situations could occur in those conventions that
deal with international sales of a particular commodity, or

a special group of commodities. In addition, it has been sug
gested that article 49 of the 1964 ULIS conflicts with some
of the provisions of part I of this Convention. Article 36
permits such a conflicting provision to be applied in rela
tions between the parties whose places of business are in
States which ratified such a convention. The same could be
true with respect to a conflicting provision in a convention
concluded at the regional level such as the General Con
ditions of Delivery of Goods ,between Organizations of the
Member Countries of the Council for Mutual Economic
Assistance, 1968.1

3. The rule stated above is applicable only when the seller
and buyer have their places of business in States parties to
such a conflicting convention. Paragraph (2) of artiole 36
provides the rule for applying this provision where a party
has places of business in more than one State or where
he has no place of business.

1 The question has also been raised as to whether the 1955
Hague Convention on the Law Applicable to International
Sale of Goods includes prescription within its scope.

FORMAL AND FINAL CLAUSES NOT CONSIDERED
BY THE COMMISSION

The following articles were not considered by the Commission and it was
agreed that they should be submitted for consideration to the proposed Interna
tional Conference of Plenipotentiaries.

Article 37

No reservation other than those made in accordance with articles 33 to 35
shall be permitted.

.4rticle 38

1. Declarations made under articles 33 to 35 of
this Convention shall be addJ.'essed to the Secretary
General of the United Nations. They shall take effect
[three months] after the date of their receipt by the
Secretary-General or, if at the end of this period this
Convention has not yet entered into force in respect
of the State concerned, at the date of such entry into
force.

2. Any State which has made a declaration under
articles 33 to 35 of this Convention may withdraw it

at any time by a notification addressed to the Secre
tary-General of the United Nations. Such withdrawal
shall take effect [three months] after the date of the
receipt of the notification by the Secretary-General.
In the case of a declaration made under paragraph (1)
of article 33 of this Convention, such withdrawal shall
also render inoperative, as from the date when the with
drawal takes effect, any reciprocal declaration made by
another State under that paragraph.
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Part IV: final clauses

Article 39
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[

[Signature] t

This Convention shall be open until [
].

Article 40

] for signature by

[Ratification]'

This Convention is subject to ratification. The instruments of ratification shall
be deposited with the Secretary-General of the United Nations.

Article 41

[Accession] 8

This Convention shall remain open for accession by any State belonging to
any of the categories mentioned in article 39. The instruments of accession shall
be deposited with the Secretary-General of the United Nations.

Article 42

[Entry into force]·

1. This Convention shall enter into force [six months] after the date of
the deposit of the [ ] instrument of ratification or accession.

2. For each State ratifying or acceding to this Convention after the deposit
of the [ ] instrument of ratification or accession, this Convention
shall enter into force [six months] after the date of the deposit of its instrument
of ratification or accession.

Article 43

[Denunciation]li

1. Any Contracting State may denounce this Convention by notifying the
Secretary-General of the United Nations to that effect.

2. The denunciation shall take effect [12 months] after receipt of the notifi
cation by the Secretary-General of the United Nations.

1 Based on the Vienna Convention on the Law of Treaties (United Nations publication,
Sales No.: E.70.V.5), document A/CONF.39127, art. 81.

2 Ibid., art. 82.
3 Ibid., art. 83.
• Ibid., art. 84.
/; Based on article XII of the 1964 Hague Convention relating to a Uniform Law on the

InternationM Sale of Goods, herein cited as "The Hague Sales Convention".

Article 44

[Declaration on territorial application]

ALTERNATIVE A6

1. Any State may, at the time of the deposit of its
instrument of ratification or accession or at any time

6 Based on article XIII of The Hague Sales Convention.

thereafter, declare, by means of a notification addressed
to the Secretary-General of the United Nations, that
this Convention shall be applicable to all or any of the
territories for whose international relations it is respon
sible. Such a declaration shall take effect [six months]
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after the date of receipt of the notification by the Secre
tary-General of the United Nations, or, if at the end
of that period this Convention has not yet come into
force, from the date of its entry into force.

2. Any Contracting State which has made a declara
tion pursuant to paragraph (l) of this article may, in
accordance with article 43, denounce this Convention in
respect of all or any of the territories concerned.

ALTERNATIVE B7

This Convention shall apply to all non-metropolitan
territories for the international relations of which any

'1 Based on article 27 of the Convention on Psychotropic
Substances, 1971.

Party is responsible except where the previous consent
of such a territory is required by the Constitution of
the Party or of the territory concerned, or required
by custom. In such a case, the Party shall endeavour
to secure the needed consent of the territory within
the shortest period possible and, when the consent is
obtained, the Party shall notify the Secretary-General.
This Convention shall apply to the territory or terri
tories named in such a notification from the date of
its receipt by the Secretary-General. In those cases
where the previous consent of the non-metropolitan
territory is not required, the Party concerned shall, at
the time of signature, ratification or accession, declare
the non-metropolitan territory or territories to which
this Convention applies.

A.rticle 45

[Notification] 8

The Secretary-General of the United Nations shall notify the Signatory and
Acceding States of:

(a) The declarations and notifications made in accordance with article 38;
(b) The ratifications and accessions deposited in accordance with articles

40 and 41;
(c) The dates on which this Convention will come into force in accordance

with article 42;
(d) The denunciations received in accordance with article 43;
(e) The notifications Teceived in accordance with article 44.

8 Based on article XV of The Hague Sales Convention.

A.rticle 46

[Deposit of the original]

The original of this Convention, of which the Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto by
their respective Governments, have signed the present Convention.

DoNE at [place], [date].

4. List oj relevant documents not reproduced in the present volume

Title or description Document reference

Report on acknowledgement by debtor and novation,
prepared by Mr. Mohsen Chafik (United Arab
Republic) . . . . . .. A/CN.9/WG.1/WP.1l*

Proposals and commentaries concerning the scope of
application of the uniform law on prescription, pre-
pared by Mr. Jerzy Jakubowski (Poland) A/CN.9/WG.1/WP.12*

Suggestions for articles 3 and 4 of the draft uniform
law by Mr. A. G. Guest (United Kingdom) A/CN.9/WG.l/WP.13*

Report on the international effect of interruption by
legal proceedings instituted in a foreign State, pre-
pared by Mr. A. G. Guest (United Kingdom) A/CN.9/WG.1/WP.14*

*These documents have been re-issued together in document A/CN.9/70/Add.2.
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Introduction

1. The United Nations Commission on International
Trade Law decided at its fourth session "to proceed
with work directed towards the preparation of uniform
rules applicable to a special negotiable instrument for
optional use in international transactions". To this end,
the Commission requested the Secretary-General "to
prepare a draft of such rules accompanied by a com
mentary".1 The present report, setting forth a draft
uniform law on international bills of exchange with
commentary, has been prepared in response to that
decision. \

2. The decision taken by the Commission at its
fourth session was based upon the analysis of a sub
stantial body of information resulting from question-

1 Report of the United Nations Commission on International
Trade Law on the work of its fourth session, Official Records
of the General Assembly, Twenty-sixth Session, Supplement
No. 17 (A/8417), (UNCITRAL, report on the fourth session
(1971)), para. 35; Yearbook of the United Nations Com
mission on International Trade Law (hereafter referred to as
UNCITRAL Yearbook) vol. II: 1971, part one, II, A. For
a brief history of the subject up to the fourth session of the
Commission, see A/CN.9/53, paras. 1 to 7.

* 31 March 1972.

naires directed to Governments and to banking and
trade institutions. These inquiries were designed to
ascertain current methods and practices for making
and receiving international payments and also the
nature and scope of problems encountered in settling
international transactions by means of negotiable in
struments.2 These inquiries evidenced that, in spite
of a trend towards increasing use of the cable or tele
graphic transfer, negotiable instruments play a vital
role in international payment transactions, and that
the problems encountered in this area made it ad
visable to continue the work on this subject. The
analyses of the voluminous material submitted in re
sponse to the questionnaires and comparative studies
effected by the Secretariat have shown that significant
problems have resulted from divergencies among the
rules of the different legal systems. These divergencies
relate, inter alia, to: rules related to the form and con
tent of negotiable instruments; the effect of stipulations

2 The text of the questionnaire prepared pursuant to a de
cision taken by the Commission at its second session is repro
duced in document A/CN.9/38. An analysis of the replies to
that questionnaire is contained in document A/CN.9/38 and
Add. 1.
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on an instrument such as drawing without recourse
and interest clauses; the conditions under which a
person can acquire an instrument free from claims and
defences of other parties; the effect of forged signatures
and of material alteration; rights under a lost instru
ment; the formalities required in connexion with protest
for non-acceptance or non-payment of an instrument;
the consequences of failure to give notice of dishonour;
the facts leading to discharge of liability and the
effects of such discharge. Other problems were shown
to owe their existence to difficulties in understanding
the rules and requirements of foreign legal systems
that may be applicable where an instrument circulates
internationally.

3. The Commission requested the Secretary-General
to carry out the present work "after consultation with
interested international organizations, including bank
ing and trade institutions.:I Pursuant to this request,
throughout the preparatory stages leading up to the
formulation of the present draft uniform law, con
sultations were held with specialists provided by inter
national organizations having a special interest in the
matter. At a series of meetings held with these spe
cialists,4 advice was secured with respect to the basic
scope and structure of the proposed uniform rules and
the choice between the existing divergent rules which
would be most consistent with current commercial
practices and needs; at later stages, the specialists re
viewed preliminary drafts of the uniform rules from
the point of view of substance and form. Through the
co-operation of these specialists, supplementary ques
tionnaires directed to issues that had arisen in the
course of the preparation of the uniform rules were
addressed to various banking and trade institutions;5
valuable supplementary information on present-day
commercial practices was received in reply to these
questionnaires.

4. In conformity with the terms of reference set
forth in the decision taken by the Commission at its
fourth session, the use of an international bill of ex
change subject to the uniform law is optional: the
drawer of a bill of exchange may elect to draw the
bill either under national law or under the uniform
law. In order to draw a bill of exchange subject to
the uniform law, it is required under article 1 (2) (a)
that the bill bear the designation "international bill
of exchange subject to the Convention of ...".

5. The issues dealt with in the present draft are,
in general, those encompassed by one or another of
the principal systems of negotiable law. The present

3 UNCITAAL, report on the fourth session (1971) para. 35.
4 Six meetings were held at the following times: 20 June to

4 July 1969; 19 to 23 January 1970; 16 to 22 July 1970; 18
to 22 January 1971; 20 to 29 September 1971; 13 to 19 Janu
ary 1972. The following orgamzations participated in these
meetings: International Monetary Fund, Organization of
American States, Hague Conference on Private International
Law, International Institute for the Unification of Private Law,
International Bank for Economic Co-operation, Bank for Inter
national Settlements, International Chamber of Commerce,
and Federation bancaire des communautes europeennes. The
Secretariat acknowledges gratefully the co-operation and as
sistance received from the above organizations and experts.

1\ These supplementary questionnaires were sent in July 1970
and September 1971. The analysis of the replies thereto has
not been reproduced in documents of the Commission, but
will be available at the session for consultation by members
of the Commission.

draft, like the existing formulations, does not attempt
to provide rules for many of the issues that may arise
in connexion with a negotiable instrument such as
capacity to contract, the authority of agents, bank
ruptcy, succession and torts. Such issues are dealt with
under the general law and it would not be practicable
to establish uniform rules for these areas as a part
of a uniform law dealing with negotiable instruments.
Consequently, under this draft, as under the existing
systems of negotiable instruments law, such areas are
governed by the applicable national law.

6. At an early stage in the preparation of the
present draft, consideration was given to the feasibility
of restricting the uniform rules to a much narrower
scope than that of any of the existing formulations of
negotiable instruments law. Under this approach, the
uniform rules would deal only with certain questions
where divergencies among the existing legal systems
have proved to be most troublesome in the international
use of negotiable instruments.

7. This approach was given careful consideration
and was the subject of consultation with banking and
trade institutions. The conclusion was that such a nar
row approach to the draft created more problems than
it avoided. Analysis showed that there is an area of
negotiable instruments law involving a network of in
terrelationships on the instrument; this area needs to
be dealt with as a unit. Selecting only some of these
issues for inclusion in the uniform rules and remitting
related issues to the rules of national law would lead
to various difficulties. In some situations there will be
doubt as to which national law is applicable, and the
parties in one country can not readily understand or
comply with the rilles of foreign legal systems. In other
cases, even where the rules of the existing systems of
negotiable instrument law seem, at first glance, to be
compatible with each other, closer examination of the
judicial interpretation given these rules shows that they
do not mesh precisely with each other or with any
limited set of uniform rules applicable to an interna
tional instrument.

8. The degree of the relationship among the uni
form rules embodied in the present draft varies from
article to article. It is possible that some of the articles
of the present draft, on further examination, could be
omitted without serious impairment of the unity of
the draft. But it is believed that any such pruning
should be undertaken with caution, and that substantial
restriction of the scope of these uniform rules would
impair the Commission's objective to promote uni
formity and certainty in connexion with instruments
employed for international payments.

9. The rules embodied in the present draft reflect
a policy to minimize departures from the content of
the existing principal legal systems of negotiable in
struments law. Where the existing legal systems con·
cur in a rule, that rule generally has been followed in
the present draft. In the instances where the systems
differ, a choice or a compromise between divergent
rules was based on available evidence of current com
mercial practice and need. Thus,a questionnaire
addressed to Governments and to banking and trade
institutions called attention to such divergencies, and
solicited views as to the most appropriate solution. An
analysis of the responses, which was submitted to the
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Commission at its fourth session (A/CN.9/48), has
been of great assistance in making a responsible choice
between divergent rules.

10. The present draft uniform law is concerned with
bills of exchange in the narrow sense of the term;
cheques and promissory notes are not within the scope
of the present draft. Inquiries have been made amongst
banking and trade circles as to the desirability of ex
tending the uniform rules on international bills of ex
change also to international promissory notes.

11. The virtually unanimous view of those consulted
was that it would be advisable for the uniform law also
to encompass promissory notes, since in certain parts
of the world, promissory notes are widely used in inter
national commerce and there are indications that
promissory notes may well assume, in the future, greater
importance than is at present the case. The Commis
sion may therefore wish to consider the desirability of
requesting the Secretariat to modify the present draft
with a view to extending its application to promissory
notes.

Abbreviations

The abbreviations used in the commentary to the
draft uniform law on international bills of exchange
are as follows:

BEA: Bills of Exchange Act, 1882 (United King
dom)

ULB: Geneva Uniform Law on Bills of Exchange
and Promissory Notes (1930)

UCC: Uniform Commercial Code (United States)

Part One. Sphere of application: form

Article 1

(1) This Law shall apply to international bills of
exchange.

(2) An international bill of exchange is a written
instrument which

(a) Contains, in the text thereof, the words "Pay
against this international bill of exchange, drawn sub
ject to the Convention of " or words
of similar import); and

(b) Contains an unconditional order whereby one
person (the drawer) directs another 'Person (the
drawee) to pay a definite sum of money to a specified
person (the payee) or to his order; and

(c) Is payable on demand or at a definite time; and
(d) Is signed by the drawer; and
(e) Shows that it is drawn in a country other than

the country of the drawee or of the payee or of the
place where payment is to be made.

Relevant legislation

BEA-section 3

UCC-section 3-503

ULB-articles 1 and 2

Cross references

Definite sum of money: article 7
Payable on demand: article 9 (1) and (2)
Payable at a definite time: article 9 (3)

COMMENTARY

Paragraph (l)

1. The definition of an international bill of exchange is set
forth in paragraph (2) which makes clear that the use of
an international bill of exchange subject to this Law is optional.
As regards the applicability of this Law, see also articles 2
and 3.

Paragraph (2)

2. This paragraph defines an international bill of exchange,
Le., it lays down the formal requisites with which an instru
ment must comply in order to be an international bill of
exchange subject to this Law. Non-compliance of an instru
ment with these requisites will make the uniform law
inapplicable. The inapplicability of this Law is the sole conse
quence of non-compliance with paragraph (2); such non
compliance does not interefere with the validity or negotiability
of the instrument under applicable national law (e.g., the
law of the place of drawing or of the place of issuance).

"A written instrument"

3. The term "written" is not defined in the uniform law.
This term, in the context in which it is here used, would
include any mode of representing or reproducing words in
visible form, and is sufficiently flexible to permit the Law
to apply to long-distance electronic transmission or reproduc
tion of a writing,

4. Subject to the requirements laid down in paragraph (2),
the validity of an instrument as an international bill of ex
change is not dependent on the use of any specific wording
or any specific language.

Subparagraph (a): the designation

5. This Law becomes applicable only by the voluntary use
of an international bill of exchange which clearly states that
the biB is governed by this Law. Subparagraph (a) is designed
to ensure that this choice is clearly manifested. The choice to
bring the instrument within this Law would initially be made
by the drawer in employing an instrument bearing the designa
tion "international bill of exchange drawn subject to the con
vention of ." Others who become a party to the
instrument bearing this designation, in view of the voluntary
nature of their act, similarly manifest their consent to the
applicability of this Law.

Subparagraphs (b) to (d): other formal requisites

6. These requisites are in substance those which in the
principal legal systems are considered to be the minimum
requirements for an instrument to qualify as a bill of ex
change. Consequently, bills currently in use under the principal
legal systems may be made into international bills of exchange
subject to this Law by the use of the designation specified in
subparagraph (a) and by the evidence on the bill of the
international elements under subparagraph (e).

7. To come within this Law, a biU must be an "uncon
ditional order" (i.e., it must not be payable upon a con
tingency) to pay "a definite sum of money" (as defined in
article 7) "on demand" or "at a definite time" (as defined
in article 9). As to a conditional endorsement, see article 17.
As to a conditional acceptance, see article 40.

"... To a specified person (the payee) or to his order; ..."

8. The expression "to the order of' (pay to the order of)
or "to his order" (pay X or to his order) is frequently found
on bills. Under the BEA or the ULB, in contrast to the UCC,
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such an expression is irrelevant to the negotiability of the
instrument, and the omission thereof does not therefore
prevent negotiation. This Law follows in this respect the BEA
and the ULB. Hence, a bill under this Law may be drawn
either "pay to X", "pay to the order of X", or "pay to X or
to his order". The wording of article 1 (2) (b) does not
permit an international bill of exchange to be drawn payable
to bearer. However, the drawer (by drawing the bill payable
to himself) or any holder may transform the bill into a
bearer bill by endorsing it in blank.

Subparagraph (e): internationality

9. An international bill of exchange under this Law is
intended to serve as a means of settling international payments.
Hence, the uniform law will be applicable only when certain
international elements appear on the face of the bill. Sub
paragraph (e) requires that an international bill of exchange
shown a place of drawing that is situated in a country other
than the country of the drawee or of the payee or of the
place where payment is to be made. The requirement that
the place of drawing be mentioned on a bill is only found in
the ULB (articles 1 and 2), and not in the BEA (s. 3 (4)
(c)) and UCC (s. 3-112 (1) (a)). However, inquiries
amongst banking and trade circles revealed that, whatever the
legal system may be under which a bill is drawn. the place of
drawing and the place of payment are generally specified on
instruments used for international payments. Thus, the re
quirement under subparagraph (e) of article 6 corresponds to
present commercial practice.

10. Paragraph (2) (e) does not require that detailed street
addresses of places in two different countries appear on the
bill. For the purpose of internationality, it suffices for the bill
to mention two countries. Thus, a bill drawn by J. Brown,
New York, on F. Dupont, France, or made payable to F.
Dupont, France, would meet the requirement of subparagraph
(e). However, it would be in the interest of the drawer to
specify the address of the drawee and the place of payment,
since under articles 51 and 56 of the uniform law, a bill is
dishonoured by non-acceptance or by non-payment, inter alia,
if presentment for acceptance or for payment cannot be made
because the drawee or the acceptor cannot be found. In such
a case, the holder of the bill may exercise a right of recourse
against the drawer.

11. Consideration has been given to the feasibility of other
tests of the "internationality" of an instrument, such as a test
based on the requirement that an international bill of ex
change be used solely to settle international transactions, e.g.,
the international sale of goods or a test geared to potential
conflict of law situations. After consultation with interested
international organizations these tests were abandoned be
cause they were considered impracticable and lacked the
advantage of the present test, namely the indisputable appear
ance of internationality on the face of the instrument. Analysis
of the sphere of application of the uniform law shows that
the test prescribed in article 1 (2) (e) embraces the majority
of cases in which there is an international movement of
credit and also the principal situation in which conflicts of
law arise.

Article 2
The incorrectness of statements made on a bill for

the purpose of paragraph (2) (e) of article 1 shall
not affect the application of this Law.

COMMENTARY

1. The security of transactions in international bills of
exchange depends on a clear and indisputable identification of
the applicable legal regime. To this end, article 1 in para
graph (2) (e) requires that the bill be designated as an in
ternational bill of exchange drawn subject to this convention.
In addition, under paragraph (2) (e) an instrument subject

to this Law must show "that it is drawn in a country other
than that of the drawee, or of the payee, or of the place
where payment is to be made". The requirement of "inter
nationality" consequently must appear from the statements
made on the instrument. These rules are strengthened by the
rule of the present article whereby the applicability of this
Law cannot be placed .in doubt by controverting the statements
made on the face of the bill in conformity with paragraph
(2) (e).

2. Article 2 has the same effect as a provision that, for
the purpose of application of the law, the appearance of the
international elements, required under article 1 (2) (e),
constitutes an irrebuttable presumption. Therefore, an in
correct statement as to the place of drawing, etc., so as to
bring the instrument under the uniform law, does not thereby
make the instrument invalid as an international bill of ex
change, and cannot be a defence to be raised against a holder,
even if such holder had knowledge of the fact that the state
ment is incorrect. To provide otherwise would provide grounds
for casting doubt on the applicability of Law, and would im
pair the circulation of an international bill of exchange.

3. This article does not preclude a party from bringing,
outside the bill, an action for damages against another party
on the ground that he made fraudulently incorrect statements
as to the place of drawing, payment, the address of the
drawee or that of the payee. In the course of discussions of
this article with interested international organizations and
banking and trade institutions, the suggestion was made that
the convention of which the uniform law will form an annex
could contain an article permitting contracting States to pro
vide, in their national legislation, for sanctions against a party
who fraudulently abuses article 1 (2) (e).

Article 3
This Law shall apply without regard to whether the

countries indicated on ,an international bill of exchange
pursuant to paragraph (2) of article 1 are Contracting
States.

Cross reference

Definition of "international bill of exchange": article 1 (2).

COMMENTARY

1. The sale requirement for the Law's applicability is that
the instrument is an international bill of exchange, i.e. an
instrument which complies with the formal requirements laid
down in article 1 (2). Under this test, the form of a con
tracting State would apply the uniform law, and not its
domestic law or the bills of exchange law of a foreign State
which, through the application of conflict rules, might other
wise be applicable.

2. The provision of article 2 may be illustrated by the
following example. An instrument containing, in the text
thereof, the words "International Bill of Exchange drawn
subject to the Convention of ..." (see article I (2) (a)) on
its face shows that it is drawn in State X on drawee in State
Y. Neither X nor Y is a contracting State. The instrument is
accepted by the drawee, and the payee endorses the bill to E.
The acceptor dishonours the bill by non-payment and E re
quests the drawer to pay the bill. The drawer asserts a
defence (for instance, failure by the holder to observe ap
plicable formalities as to protest, and the holder brings his
claim before the court of a contracting State. By virtue of
article 2, the uniform law is applicable, and the rights and
liabilities of all parties to the bill are governed by the uniform
law, irrespective of the place where each separate contract on
the bill was made, where the bill was dishonoured, or where
protest was made or should have been made. This rule on
the applicability of the uniform law thus supplants the various
rules on conflict of laws that might otherwise be applicable.
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3. In substance, article 2 gives effect to the intention of the
parties that their legal relationships on the bill would be
governed by the uniform law, in accordance with the state
ment on the bill. Thus, parties signing an international bill
as drawer, endorser, guarantor or acceptor thereby manifest
their intention to be governed by the uniform law. The same
may be said of a person who takes the bill as transferee,
holder or protected holder. The application of the uniform
law to legal relationships between parties to an international
bill of exchange on the sole ground that the instrument is an
international bill of exchange responds therefore to the reason
able expectations of the parties.

4. The intent of the parties that this uniform law shall be
applicable distinguishes the present draft from other uniform
legislation which is applicable without regard to the rules of
private international law. An example of the latter approach
is provided by the Uniform Law on the International Sale
of Goods (ULlS) annexed to The Hague Convention of 1964.
Article 1 of ULlS makes the law applicable to sales contracts
between parties whose places of business are in "different
States": this provision does not require that either of these
"different States" had adopted the law. In addition, article 2
of ULlS provides:

"Rules of private international law shall be excluded for
the purposes of the application of the present Law subject
to any provision to the contrary in the said Law."

This provision was the subject of criticism at sessions of the
United Nations Commission on International Trade Law
(UNCITRAL) and of UNCITRAL's Working Group on the
International Sale of Goods, and a different approach to the
applicability of such uniform rules was recommended.! One
of the grounds for criticism was the possibility that a sales
transaction could be covered by ULlS when the parties had
not chosen ULIS and had no grounds for expecting that
ULlS would be applicable to their transaction. This difficulty,
of course, is obviated by article 1 (2) (a) of the present draft
which specifies, as one of the conditions of the law's ap
plicability, that the bill bear a prescribed designation which
evidences the intent of the parties to choose the uniform law.2

! UNCITRAL, report on second session (1969), annex I,
para. 40; UNCITRAL, report on third session (1970), para.
30, UNCITRAL Yearbook, vol. I: 1968-1970, part two, II,
A, and part two, III, A; UNCITRAL, report on fourth ses
sion (1971), paras. 67-69, UNCITRAL Yearbook, vol. II.
1971 part two, II, A; Working Group on the International
Sale 'of Goods, report, on the second session (A/CN.9/52),
paras. 32-35, UNCITRAL Yearbook, vol. II: 1971, part two,
I, A, 2.

2 The draft convention on prescription (limitation) in the
field of international sale of goods (September 1971), adopted
by the Working Group on Prescription at its third session

, (August-September 1971), states in article 2 that .the lll;w shall
be applicable "without regard to the rules of pnvate mterna
tional law". A/CN.9170, annex I, supra, part two, I, B, 2.
This rule of applicability, like that of ULIS, does not rest on
a choice of the parties. The special problems inherent in
problems of prescription that led to this wider approach to
applicability are explained in the commentary to the draft con
vention on prescription. (A/CN.9170/Add.l, commentary to
article 2 at paras. 2-9)

A more precise parallel to the present draft uniform law on
international bills of exchange is provided by the draft con
vention on the international combined transport of goods
(TCM Convention), as adopted by the fourth session of the
Joint IMCO/ECE meeting, 15-19 November 1971. (CTC IV/
18/Rev.l; TRANS/374/Rev.1.) Under article 1 (1) a Com
bined Transport Document shall bear the heading (e.g.,) "Ne
gotiable Combined Transport Document governed by the TCM
Convention". Under article 1 (3), the provisions of the Con
vention shall apply to every Combined Transport Document
"whatever may be the place of issue, the place at which the
goods are taken in charge, the place designated for delivery"
or other specified aspects of the transaction, and without regard
to whether they occur in a Contracting State. Thus, under the

5. Of course, the obligation to apply the uniform law in
the circumstances defined in articles 1 to 3 is incumbent on
Contracting States only. Consequently, whether the forum of
a non-contracting State would apply the uniform law to an
instrument that complies with the requirements set forth in
article 1 (2) would depend on the conflict of law rules of
that form. Presumably, the forum of a non-contracting State
would consider such an instrument to be an international
bill of exchange subject to the uniform law if its conflict rules
referred to the law of the country where the instrument was
drawn and if that country is a Contracting State. But, in other
factual settings a non-contracting State may apply the rules
of the national law rather than this uniform law. In such
cases, an instrument, drawn as an international bill of ex
change under the uniform law, might not qualify as a bill of
exchange under the applicable law. The present draft seeks
to meet that potential problem by laying down, in article 1
(2), requisites that are in substance similar to those which in
the principal legal systems are considered to be the minimum
requirements for an instrument to qualify as a bill of ex
change (see commentary to article 2 above). Hence, the
presence on an instrument of the requisities under article 1
(2) will, in most cases, also qualify the instrument as a
bill of exchange under whatever national law may be ap
plicable. Therefore, article 1 (2) helps to ensure that an
instrument drawn pursuant to its provisions will qualify as a
negotiable instrument even if the forum of a non-contracting
State applies its own law, or by reason of its conflict rules,
applies the law of another non-contracting State. However,
there may be cases where a bill that satisfies the requisites
of article 1 (2) will not meet one of the requirements im
posed by a national law.

6. Consideration has been given to adding a provision that
the uniform law would be applicable only if the instrument
was drawn [or issued] in a Contracting State. The principal
effect of such a rule would be to discourage banking and
trade circles from drawing or issuing international bills of
exchange in non-contracting States and thereby reduce the
complications that might result from the application of con
flict rules by the forums of non-contracting States. Such a rule
limiting the applicability of the uniform law has not been
incorporated in the present draft. Under this draft a person
is given the opportunity to draw, accept and endorse an in
ternational bill of exchange without regard to whether it is
drawn in a Contracting State or a non-contracting State, and
a court in a Contracting State would give effect to their
intent that the uniform rules should apply which was ex
pressed on the face of the instrument and by the voluntary
use of the bill. Of course, the court of a non-contracting State
may not give effect to this intent. This possibility, however,
can be taken into account by the parties in deciding whether
to employ the international bill of exchange in the light of
their expectation as to whether litigation would be brought
in a Contracting or in a non-contracting State. Furthermore,
the rule mentioned above would necessarily make the uniform
law inapplicable to an instrument drawn as an international
bill of exchange in a non-contracting State, even where the
drawee is in a Contracting State, or the bill is payable in a
Contracting State, and litigation arises in a Contracting State.
Such a rule would unduly restrict the scope of application of
the uniform law.

7. The above problem, and others related to the application
of uniform rules to rights and liabilities on an international
bill of exchange, are inherent in the process of adoption of
uniform rules for as long as a uniform law is not universally
adopted and applied.

Draft TCM Convention, as under the present draft uniform
law on international bills of exchange, the applicability of the
uniform rules is based on the iSSuance and the receipt by sub
sequent parties of a docUment bearing a designation that opts
for the rules of the convention.
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Part Two. Interpretation

Section 1: General

Article 4

In interpreting and applying the provisions of this
Law, regard shall be had to its international character
and to the need to promote uniformity in its inter
pretation and application.

COMMENTARY

1. The above general principle with regard to the inter
pretation and application of the Law corresponds to provi
sions recommended by the Working Group on the Inter
national Sale of Goods and by the Working Group on Pre
scription1

2. One of the important objectives of the article is to
promote uniformity in the interpretation and application of
this Law. To this end, the text of the uniform law directs
attention to its "international character"; the regard for the
international character of the Law would avoid interpreting
its provisions by recourse to local (and varying) national
concepts, rather than to the Law's provisions read as an
independent piece of international legislation. This article
may also be helpful to encourage tribunals in one State to
promote uniformity by interpreting the Law with due regard
to the interpretation given to the Law in other States.

Article 5
In this Law:
( 1) "Bearer" means a person in possession of a

bill endorsed in blank;
(2) "Bill" means an international bill of exchange

governed by this Law;
(3) (a) "Endorsement" means a signature, or a

signature accompanied by a statement designating the
person to whom the bill is payable, which is placed
on the bill by the payee, by an endorsee from the payee,
or by any person who is designated under an uninter
rupted series of such endorsements. An endorsement
which consists solely of the signature of the endorser
means that the bill is payable to any person in posses
sion of the bill.

(b) "Endorsement in blank" means an endorse
ment which consists solely of the signature of the en
dorser or which includes a statement to the effect that
the bill is payable to any person in possession of the
bill.

(c) "Special endorsement" means an endorsement
which specifies the person to whom the bill is payable.

(4) "Holder" means the payee or the endorsee of
a bill who is in possession thereof;

(5) "Issue" means the first transfer of a bill to a
person who takes it as a holder;

(6) "Party" means a party to a bill;
(7) "Protected holder" means the holder of a bill

which, on the face of it, appears to be complete and

1 Working Group on Sales: A/CN.9/52, para. 127,
UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2; Work
ing Group on Prescription: A/CN.9/50, annex I (article 5)
and annex II (commentary to article 5), UNCITRAL Year
book, vol. II: 1971, part two, I, C, 2; A/CN.9170, an·
nex I (article 7) and A/CN.9170/Add.l (commentary
to article 7). (See above, part two, I, B, 2.) See also
UNCITRAL, report on third session (1970), paras. 52-54;
UNCITRAL Yearbook, vol. I: 1968·1970, part two, III, A;
UNCITRAL, report on fourth session (1971), paras. 82-84;
UNCITRAL Yearbook, vol. II: 1971, part one, II, A.

regular and not overdue, provided that such holder
was, when taking the bill, without knowledge of any
claims or defenses affecting the bill or of the fact that it
was dishonoured.

COMMENTARY

Paragraph (2): "bill"

Article 1 (1) of this Law provides that the uniform law
shall apply to an international bill of exchange. Article 1 (2)
specifies the circumstances under which an instrument is an
international bill of exchange. This Law uses the Expression
"bill" to replace the longer expression "international bill of
exchange".

Paragraph (3): "endorsemem"

Relevant legislation

BEA-sections 2, 31
UCC-sections 3-202 (2) and 204
ULB-artic1e 13

Subparagraph (a)

I. The eXlstmg legal systems refer to the concept of "en
dorsement" without defining this term. In the interest of
clarity and unformity, this Law includes a definition of this
basic concept. Under this definition, an endorsement must
comply with two basic requirements, First, it must be signed
by the proper person, i.e .. the payee or an endorsee from the
payee, or any person who is designated under an uninter
rupted series of such endorsements. Second, it must be done
in a proper formal way: Le., by a signature with or without
a statement designating the person to whom the bill is payable.
Example A. The payee signs "pay A", This is a proper en-

dorsement. It indicates the person to whom the bill is
payable (A), and it is signed by a proper person (the
payee).

Example B. The bill is stolen from the payee hy T. The thief
forges the payee's signature and orders the bill to be paid
to B. This forgery is not an endorsement, since it is not
signed by the proper person as specified in the definition.

"An uninterrupted series of sllch endorsements"

2. The first endorser is always the payee. The endorsee
from the payee is the person who is indicated by the payee
as the one to whom the bill is payable. This endorsee, in his
turn, will be the second endorser. The person who is indicated
by him is the next endorsee, etc. By such indication, an un
interrupted series of endorsements will be created, in a way
that from the face of the bill the last possessor can trace
his right to the bill to the payee.
Example C. The payee endorses the bill by writing "pay A"

and signing his name. A endorses the bill by writing "pay
B" and signing his name. B acquires the bill through an
uninterrupted series of endorsements.

Example D. The payee endorses the bill "pay A" and signs
his name. A delivers the bill to R without endorsing it.
B writes "pay C" and signs his name. The series of en
dorsements was interrupted following the endorsement by
the payee.

Example E. The payee endorses the bill "pay A" and signs
his name. A endorses the bill by merely signing his name
and delivers the bill to B. B delivers it to C. C acquired
the bill through an uninterrupted series of endorsements.

Subparagraph (b): "endorsement in blank"

Relevant legislation

REA-section 34 (I)
UCC-section 3-201 (2)
ULB-article 13
An endorsement in blank means an endorsement, as defined

in article 5 (3) (a) "which consists solely of the signature
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of the endorser or which includes a statement to the effect
that the bill is payable to any person in possession of the
bill". It differs from a special endorsement (article 5 (3) (c»
since the person to whom the bill is to be payable is not a
specific person but is any person in possession of the bill.
Example F. The payee signs his name and provides:

(I) Pay "any person"; or
(2) Pay "bearer";

In those two cases the bill was endorsed "in blank". A bill
is also endorsed in blank if the endorsee merely signs his
name.

Paragraph (4): "holder"
Relevant legislation

BEA-section 2
UCC-section 1-201 (20)
1. The rights to and upon a bill are vested in the holder

(article 26). He has the right to receive payment at maturity,
and payment to him discharges the party paying (article 70).
Being a "holder" is a necessary element for qualifying as a
protected holder. Under part five of this Law, the holder has
the duty to present the bill for acceptance and for payment,
and, in the event of dishonour, to protest the bilI and to give
notice of dishonour.

2. Pursuant to article 5 (3) (a), in order to be a holder,
one must

(a) Be a payee or an endorsee; and
(b) Be in possession of the bill.

If one of those requirements is missing, the person is not a
holder.
Example G. The payee endorsed the bill "to A" (a "special"

endorsement) and delivered the bill to A. A is the holder.
Example H. The payee endorsed the bill to "A", and delivered

the bill to B. Neither A nor B is a holder.
Example I. The payee endorsed the bill in blank and delivered

it to A. A is the holder.
Example J. The payee endorsed the bill in blank. The bill

was stolen by T. T is the holder. Since the payee is not "in
possession" of the bill, he is not the holder.
3. Under the definition of "holder", a drawer or guarantor

are not holders since they are neither a "payee" nor "en
dorsee". It is provided, however, that they have rights on the
bill (see articles 36 and 44 (3».
Example K.

4. An acceptor dishonoured the bill. The holder exercised
his rights of recourse, and was paid by the drawer. The bill
was delivered to the drawer without an endorsement. The
drawer (being neither "payee" nor "endorsee") is not the
holder of the bill. However, he has rights on the bill against
the acceptor in accordance with article 36.

5. A payee or endorsee may reacquire a bill. Even though
the bill is not endorsed to them, in connexion with the re
acquisition, the "payee" or "endorsee", comply with the
definition of "holder".

6. If a holder parts with possession of the bill, he ceases
to be the holder. His rights are determined by the rules on
"lost bills".

7. For the purposes of the definition of holder, it is irrele
vant whether the possession of the bill is lawful or not. As seen
from example D, even a thief may be a holder. Of course,
if the possession is unlawful, there may be a defence on or a
claim to the bill pursuant to article 24.

8. To be a "holder", the possessor need be the owner of
the bill. When a bill is endorsed "for collection", the endorsee
in possession is the holder of the bill, although he may be
only an agent of the endorser rather than the owner of the
bill.

Paragraph (5): "issue"
Relevant legislation

BEA-section 2

Cross references

Presentment for payment of an undated bill: article 53 (c)

Interest on an undated bill from the issue thereof: article
8 (3)

The word "issue" is used several times in the draft. It means
the first transfer of a bill to a person who takes it as a
holder. The usual case is where the drawer delivers the bill
to the payee. If the drawer makes the bill payable to himself
and the drawer-payee endorses and transfers the bill to an
endorsee, the bill is then "issued" to such endorsee. It should
be noted that delivery of the bill by the drawer to the drawee
for acceptance is not an "issue" of the bill, since the drawee
does not take it as a holder.

Paragraph (6): "party"

The draft uses the term "party" to refer to a party "to the
bill", Le., a person who signed the bill. The drawer, endorses,
acceptor and guarantor are parties to the bill. On the other
hand, the drawee is not a party to the bill.

Paragraph (7): "protected holder"

Relevant legislation

BEA-section 29
UCC-sections 3-302 and 304
ULB-articles 16 and 17
1. The main advantages of a negotiable instrument result

from the strong legal position of a protected holder, who
takes the bill free from claims or defences (article 25).

2. To be a protected holder, a person must be a "holder"
of a bill which appears on the face of it to be complete and
regular and not overdue; he must take the bill without know
ledge of any claim or defence or discharge affecting the bill
and of the fact that it was dishonoured.

"On the face of it appears to complete and regular"

3. A person cannot qualify as a protected holder if the
bill, on the face of it, does not appear to be complete and
regular. For example, a bill would not appear to be "com
plete" if there is a blank space for the date of issue and the
date of issue is missing; the bill would not appear to be
"regular" if the name of the first endorser does not correspond
to the name of the payee. The expression "on the face of it"
shows that the holder need not look beyond the instrument,
and refers to both the face and the back of the bill.

"On the face of it appears to be .. . not overdue"

4. A holder who takes a fixed-term bill after the expiration
of the term cannot qualify as a protected holder. Such a bill
should have been paid, and its circulation cast doubt on its
value.

5. A dated demand bill should be paid within one year
of its date (article 53 (f). If the holder takes the bill after
such time, he cannot qualify as a protected holder. If a
demand bill is undated, it should be presented for payment
within one year of its issue (article 53 (f). However, this
date may not be known to the holder. Consequently, he takes
the bill without such knowledge, he may qualify as a pro
tected holder since, from its face, the bill does not "appear
to be overdue".

"Without knowledge"

6. A holder cannot qualify as a protected holder if, when
taking the bill, he knows about the existence of claims or
defences affecting the bill or about the fact that the bill was
dishonoured. Such holder takes the bill at his own risk, and
it is not the policy of the uniform law to protect him. For
the definition of the expression "without knowledge" (and
especially the effect of negligent failure to know) see article 6
and commentary.
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"When taking the bill"

7. A holder may be a protected holder if knowledge of
claims, defences or dishonour was acquired by him after he
has taken the bill.

8. A person may be a protected holder even if he has
not given value or consideration for the bill. This rule is
consistent with some legal systems and departs from the ap
proach of others (see BEA, section 29 (1) (b), and UCC,
sections 3-202 (1) (a) and 3-303). The present approach was
selected because of the problems of unifying the various views
on "value" (or "consideration") among divergent legal sys
~ems.

Article 6
For the purpose of this Law, a person is considered

to have "knowledge" of a fact if he has actual know
ledge thereof [or if the absence of knowledge thereof
is due to [gross] negligence on his part] [or if he has
been informed thereof or if the fact appears from the
face of the bill].

Relevant legislation

BEA-section 29 (1) (b), 59 (1) and 90
UCC-section 1-201 (19) and (15), 3-303 and 304
ULB-articles 16, 17 and 40

Cross references

Knowledge in case of forged endorsement: article 22
Knowledge in case of forged signature: article 28
Knowledge in case of material alteration: article 29
Knowledge in case of defects of an endorsed bill: article 42

COMMENTARY

In several provisions of the uniform law, the rights or
liabilities of a party are dependent on whether he transferred
or took the bill "without knowledge" (see cross references).
Article 6 provides that for the purpose of the uniform law,
knowledge means actual knowledge of a fact. The main
question in this respect is whether the concept of "knowledge"
should be extended beyond actual knowledge to cover the
two following cases: (a) cases in which a person in the past
had knowledge about a fact but had forgotten this fact so
that he did not have actual knowledge of the fact at the
time he took or transferred the bill; and (b) cases in which
the absence of actual knowledge may be attributed to negli
gence (or gross negligence). On this issue the rules of the
main legal systems are in conflict, and it is difficult at this
stage to frame a single rule. In view of this fact, the above
draft of article 6 sets forth alternative texts for consideration
by the working group.

Section 2. Interpretation of formal requirements

Article 7

The sum payable by a bill is a definite sum although
the bill states that it is to be paid

(a) With interest; or
(b) By stated instalments; or
(c) According to an indicated rate of exchange or

according to a rate of exchange to be determined as
directed by the bill.

Relevant legislation

BEA-section 9
UCC-section 3-106
ULB-articles 5 and 33

Cross references

Amount of the bill: article 8 (1) (2)
Interest (no date specified from which interest is to run):

article 8 (3 )
Interest (no rate specified): article 8 (4)
Interest to be paid after maturity: articles 67 and 68
Rate of exchange (no rate specified): article 74

COMMENTARY

1. This article provides that if a bill states that it is to be
paid with interest, by stated instalments, or according to a
certain rate of exchange the sum payable by such a bill
shall be a definite sum for the purpose of article 1 (2) (b).
The article thus settles a sharp controversy between the prin
cipal legal systems. Anglo-American law permits the stipula
tion of interest on any bill (BEA, s. 9 (1) (a) and UCC,
s. 3-106 (1) (a», whereas the Geneva Uniform Law allows
such a stipulation only in the case of bills payable at sight
or at a fixed period after sight and denies it any effect to a
stipulation for interest in the case of bills payable at other
maturities (ULB, article 5). A majority of those who replied
to the questionnaire favour a rule permitting the stipulation
of interest (see A/CN.9/48, para. 26, UNCITRAL Yearbook,
vol. II: 1971, part two, II, 2) and article 7 responds to this
view.

2. Article 8 (3) and (4) set forth rules in respect of the
calculation of interest on bills which do not specify the rate
from which interest is to run or which do not specify the rate.

3. The same considerations have prevailed with respect to
paragraph (b). A bill may be made payable by instalments
but by virtue of article 1 (2) (b) and (c), such a bill must
specify the amount of each instalment and the date on which
it is- payable.

4. Paragraph (c) sanctions the common practice of bills
drawn in a currency which is not that of the place of pay
ment. If no rate of exchange is indicated or the bill contains
no directions to that effect, article 74 will apply.

Article 8
( 1) If there is a discrepancy between the amount

of the bill expressed in words ,and the amount ex
pressed in figures, the sum payable shall be the amount
expressed in words.

[(2) If the amount of the bill is specified in a cur
rency having the same designation but a different value
in the country where ,it was drawn and the country
where payment is to be made, the designation shall be
considered to be in the currency of the country where
payment is to be made [provided that the place where
payment is to be made is indicated on the bill]].

(3) Where a bill states that it is to be paid with
interest, without speoifying the date from which in
terest is to run, interest shall run from the date of the
bill [and if the bill is undated, from the issue thereof].

(4) Where a bill states that it is to be paid with
interest, without specifying the rate, simple interest at
the rate of [five] per cent per annum shall be payable.

Relevant legislation

BEA-sections 9 and 72 (4)
UCC-sections 3-106, 118 (c)

ULB-article 6

Cross references

Interest: article 7
Issue: article 5 (5 )
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COMMENTARY

Paragraph (1)

1. This paragraph deals with bills where there is a dis
crepancy between the two, and follows in substance the
relevant provisions of the BEA, VCC and VLB. The sum
payable by a bill may of course be expressed in words only
or in figures only.

Paragraph (2)

2. This provision envisages the case where, for instance, a
bill for X francs is drawn in Paris, France, and made payable
in Geneva, Switzerland. In the absence of any express in
dication to the contrary, the bill is then payable in Swiss
francs.

3. During the discussions on this paragraph with interested
international organizations, the view was expressed that this
rule should only obtain if a place of payment is indicated on
the bill. A proviso to that effect is put between brackets.

Paragraph (3)

4. As to "issue", see article 5 and commentary.

Paragraph (4)

5. If no rule of interest is specified simple (rather than
compound) interest is payable unless the bill contains a
stipulation for the payment of compound interest. As in the
case of a rate of interest fixed on the bill, the legal rate of
interest is payable only until maturity. After maturity, the rate
of interest specified in article 67 (b) or article 68 (b) will
be applicable.

Article 9

(1) A bill is payable on demand
(a) If it states that it is payable on demand or at

sight or on presentment or if it contains words of
similar import;

(b) If no time for payment is expressed.
(2) A bill which is accepted or endorsed or guar

anteed after maturity is a bill payable on demand as
regards the acceptor, the endorser or the guarantor.

(3) A bill is payable at a definite time if it states
that it is payable

(a) On a stated date or at a fixed period after a
stated date or at a fixed period after the date of the
bill; or

(b) At a fixed period after sight; or
[ (c) By instalments at successive dates, even when

it is stipulated in the bill that upon default in payment
of any instalment the unpaid balance shaH become due
immediately.] .

(4) The time of payment of a bill payable at a
fixed period after date is determined by reference to
the date stated on the bill regardless of whether bill
is ante-dated or post-dated.

Relevant legislation

BEA-sections 10 and 11
VCC-sections 3-108 and 109
VLB-articles 2, 33 and 34.

COMMENTARY

Bills payable on demand

1. Paragraph (l) (a) permits a wide latitude in the use
of expressions which make a bill payable on demand. The
requirement of one standard expression would not appear to

be justifiable in view of well-established practices in different
parts of the world.

2. As to the period of time within which a demand bill
must be presented for payment, see article 53 (e).

3. Paragraph (1) (b) restates similar rules found in the
principal legal systems.

4. Paragraph (2) provides that the acceptance, endorse
ment or guarantee of an overdue bill will make the bill pay
able on demand as regards the acceptor, the endorser and
the guarantor. Similar rules are found in the BEA (section
10) and the VCC (section 3-108).

Bills payable at a definite time

5. The word "sight" in paragraph (3) (b) refers to pre
sentment for acceptance. "After sight" bills must be presented
for acceptance (article 46 (l) (b» in order to determine the
date of maturity.

6. Article 7 (b) provides that a sum payable is a "definite
sum" if the bill states that it is to be paid by stated instal
ments (i.e. say $100 on the first of January 1973, $100 on
the first of January 1974 etc.). Article 9 (3) (c) provides
a parallel rule as to the date of the bill, i.e. that a bill is
payable at a definite time if it states that it is payable by
instalments at successive dates. It is also provided that a bill
is payable at a definite time if it states that upon default in
payment of an instalment, the unpaid balance shall become
due immediately. This last provision is put between brackets
to indicate doubt as to whether such a rule is advisable. The
holder of such a bill may not know, from its face, if there
is a default and therefore he may not know what is the
amount due. (It may also be noted that if such a rule is to
be retained it might be included either in article 9 which
deals with the definition of a "definitive time", or article 7
which deals with the definition of a "definitive sum").

7. Paragraph (3) (a) provides that bill is payable at a
definite time if it states that it is payable at a fixed period
after the date of the bill. Paragraph (4) provides further
that: by the expression "date of the bill" is meant the date
stated on the bill regardless of whether the bill is ante-dated
or post-dated.
Example A. On the first of January 1972, the drawer draws

a bill payable three months after date. The drawer writes
on the bill the first of January 1971 [or the first of January
1973] as the date of the bill. Though such date is factually
incorrect this does not prevent the bill from expressing a
definite time of payment. Such time is the first of April
1971 [or the first of April 1973] and not the first of April
1972.
8. If the instrument states that it is payable at a fixed

period after date, and no such date is indicated, the instru
ment is incomplete. The possessor of the instrument has the
right to insert the date of the bill in accordance with the
provisions of article 1I.

Article 10
( 1) A bill may
(a) Be drawn upon two or more drawees,
(b) Be signed by two or more drawers,
(c) Be payable to two or more payees.
(2) If a bill is payable to two or more payees in

the alternative, it is payable to anyone of them and
anyone of them in possession of the bill may exercise
the rights of a holder. In ,any other case the bill is
payable to all of them and the rights of a holder can
only be exercised by all of them.

Relevant legislation

BEA-section 6 (2), 37 (3)
VCC-sections 3-110 (d), 3-116
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Cross references

Signature: article 27

Negotiation of a bill: article 13

Discharge: part six of the Law.

COMMENTARY

Paragraph (1)

1. Article 1 (2) provides that a bill is a written instrument
which, inter alia, contains an unconditional order whereby
one person (the drawer) directs another person (the drawee)
to pay a definite sum of money to a specific person (the
payee). The purpose of this paragraph is to make it clear
that a written instrument is also a bill if the direction to
pay is made by more than one person, or if the persons
directed to payor to receive payment are several.

Paragraph (1) (a)

2. Although inquiries amongst banking and trade institu
tions revealed that a plurality of drawees is only infrequently
formed on bills, the majority view amongst those consulted
favoured a rule that would permit such practice expressly.

Paragraphs (2) and (3)

3. This paragraph deals with the case where a bill is
drawn payable to two or more payees. It provides a rule of
interpretation whereby if the bill does not state expressly that
such payees are in the alternative, it is payable to all of
them and only all of them can exercise the rights of a holder.

Example A. A bill is drawn payable to A and B. A endorses
the bill to C. What are C's rights? If A has authority to
endorse the bill in the name of B, C is a holder, and has
all the rights which a holder has under this Law. On the
other hand, if A has no authority to endorse the bill on
behalf of B, his signature is not an "endorsement" (as
defined in article 5 (c)) since it is not signed by the proper
persons, i.e., A and B together.

4. Where the bill provides that it is payable to A or B,
every one of them in possession of the bill is its bolder (see
definition of holder in article 5 (4)); and everyone of them
in possession of the bill may exercise the rights of a bolder
as provided by this Law.

Section 3. Completion of an incomplete
instrument

Article 11

(1) The possessor of an instrument which
(a) Contains, in the text thereof, the words "Pay

against this International Bill of Exchange, drawn
subject to the Convention of ..." (or words of similar
import), and

(b) Is signed by the drawer,
but which lacks elements pertaining to one or more
of the other requirements set out in article 1 (2),
shall be presumed to have received authority from
the drawer to insert such elements, and the instrument
so completed is effective as a bill.

(2) When such an instrument is completed other
wise than in accordance with the authority given, the
lack of authority cannot be set up as a defence against
a holder who took the bill without knowledge of the
lack of authority.

Relevant legislation

BEA-section 20

UCC-section 3-115

ULB-artiole 10

Cross references

"Pay against this International Bill of Exchange": ar
ticle 1 (2)

"Knowledge": article 6

COMMENTARY

1. Article 11 deals with the completion of an instrument
which lacks one or more of the requirements set forth in
article 1 (2) of this Law: the sum of the bilI, the name of
the payee, the country of the drawer, drawee or payee, etc.
However, the presumed authority under article 11 does not
include the authority to insert: (a) the signature of the drawer
(required by article 1 (2) (d)); or (b) the words "Pay
against this International Bill of Exchange, drawn subject to
the Convention of ... " (required by article 1 (2) (d)).
Therefore, only an instrument on which the designation
already appears, and which is signed by the drawer, can be
completed as a bill by inserting other elements required by
article 1 (2) (e). Such completion would respond to the
reasonable expectation of the parties.

2. If an instrument lacks elements pertaining to one or
more of the requirements set out in article 1 (2), it is not a
bill under this Law, and cannot be enforced as a bill until
completed. When the missing elements have been inserted,
the instrument becomes a bill, and the Law is applicable.
Article 11 distinguishes between two cases: first, the comple
tion was in accordance with the authority given: the bill is
then effective as completed in the hands of any bolder. The
fact that it was previously not completed is not relevant.
Second, the instrument was completed in contravention of
the authority given: the instrument is a bill, but the lack of
authority may be raised as a defence against a bolder who
knew about it.

Example. An instrument, containing in the text thereof the
words "Pay against this International Bill of Exchange
drawn subject to the Convention of ... " and signed by the
drawer is issued to the payee without the sum being stated.
It is understood between the drawer and the payee that
the sum to be inserted should be determined in the future.
Without authority, the payee inserts an incorrect sum,
and endorses the bill to A. What are A's rights?

If A took thebilI without knowledge of the lack of authority,
he has right on the bill, as completed, against the parties
who signed it. If A knew about the unauthorized com
pletion, the drawer may raise a defence based upon the
fact that the instrument was completed without authority.

Part Three. Transfer and negotiation

Article 12

The transfer of a bill vests in the transferee the
rights to and upon the bill of the transferor.

Relevant legislation

BEA-sections 29 (3),31 and (4)
VeC-section 3-201

Cross references

Definition of "protected holder": article 5
Claims and defences: article 24 (1)
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CoMMENTARY

1. The uniwrm law makes a distinction between the transfer
of a bill (article 12) and its negotiation (article 13). When
a bill is transferred, the consequences thereof are similar to
an assignment: the transferee has the same rights as the
transferor. When a biH is negotiated, the transferee is a
holder, and may qualify as a protected holder. His rights
are not based only on those of this transferor but derive
directly from his being a holder and if he qualifies as such,
from his being a protected holder.
Example A. A bill payable to P is accepted by the drawee.

The payee (P) transferred the bill to A without endorse
ment. What are A's rights? A is net a holder (see article 5)
and therefore does not have the rights of a holder (see
article 23). Article 12 provides that A has the same rights
to and upon the bill as the payee. On these facts the payee
has rights on the bill against the acceptor and the drawer;
the same rights are vested in A.

Example B. P by fraud induces the drawer to draw a bill
payable to P (the payee). P transfers the bill without an
endorsement to A. A is without knowledge of the fraud.
A brings an action against the drawer. The drawer has a
defence based on fraud against P; under article 12, the
drawer may also raise the defence of fraud against A.
2. In addition to the cases where a bill is transferred

without being endorsed, article 12 applies also to cases where
a bill is negotiated. In this case the transferee may rely
either on his rights as a transferee, or on his independent
rights as a holder or if he so qualifies, as a protected holder.

3. It will be noted that the "transferor" under article 12
may be a "protected holder" who has special rights under
article 25. Such a protected holder may "transfer" the bill
to one who would not qualify as a "protected holder" under
article 25. This article deals with the circumstances in which
the transferee receives the same protection as the transferor.
Example C. The payee by fraud induces the drawer to draw

a bill payable to the payee. The payee endorses the bill
to A, who is a protected holder pursuant to article 5.
A transfers or endorses the biH to B, who knows about
the fraud but did not participate in it. Upon dishonour of
the bill, B brings an action against the drawer.
According to article 12, the drawer is liable to B. The drawer

has no defence against A, as A is a protected holder
(article 25). In the above facts, the rights of A were
transferred to B. Therefore the drawer has no defence
against B.

4. The reason for the so-called "shelter rule" is not to
protect a holder who knows about the defect, but rather to
enable a protected holder to transfer or negotiate the bill
freely. Unless the transferee from a protected holder may
enforce the protected holder's rights, in many cases the
protected holder could not receive the full benefit from the
right conferred on him by the uniform law.

"Rights to and upon the bill"

5. This expression indicates that the rights transferred
are of two kinds:

(a) the rights upon the bill against parties who signed it.
The extent of those rights is discussed in articles 34 to 45;
and

(b) the proprietary rights to a bill (Le., the proprietary
right to demand the return of the bill or its value). The
exercise of these proprietary rights is generally not dealt with
by the uniform law, and is left to national law.

Article 13

(1) A bill is negotiated when it is transferred
(a) by endorsement and delivery of the bill by the

endorsed to the endorsee, or

(b) by mere delivery of the bill but only if the last
endorsement is in blank.

(2) Negotiation shall be effective to render the
transferee a holder even though the bill was obtained
under circumstances, including incapacity or fraud,
duress or mistake of any kind, that would subject the
transferee to claims to the bill or to defences as to
liability thereon.

Relevant legislation

BEA-sections 22 (2),31,55 (2)
UCC-sections 3-202 (1),3-207
ULB-articles 7 and 11

Cross references

Definition of "endorsement": article S
Definition of "endorsement in blank": article S
Definition of "holder": article S
Claims and defences: article 24

COMMENTARY

Paragraph (1)

1. This paragraph follows in substance the relevant pro
visions of the existing legal systems. A bill is negotiated when
the holder endorses it (either specially or in blank) and
delivers it to the endorsee (see article 5). When a bill is
negotiated, the transferee is a holder, and thereby acquires
the rights, and is subject to all the liabilities, of a holder
(see articles 5 and 24).

Example A. The payee endorses a bill specially to A, and
delivers it to A. By these acts the bill was negotiated to A,
and A thereby becomes the holder of the bill.

Example B. The payee endorsed a bill specially to A, but
does not deliver the bill to A. Without further endorsement
the payee delivers the bill to B. The biB was not negotiated
either to A or to B. Neither A nor B is a holder.

Example C. The payee endorses a bill in blank and delivers
it to A. The bill was thereby negotiated to A, who became
its holder. If A delivers the bill to B, even without further
endorsement, the bill is thereby negotiated to B, and B
wiH be the new holder.

Paragraph (2)

2. The purpose of this paragraph is to provide that a bill
is negotiated (and therefore the transferee is a holder), even
though the transferor is a person without legal capacity, or
the endorsement or delivery was obtained by fraud or other
illegal means. The main importance of this provision lies in
the fact that such transferee, being a holder, may qualify
himself in proper circumstances as a protected holder. Even
if such holder is not a protected holder, he may negotiate
the bill to a person who may take it, in proper circumstances,
as a protected holder.

3. This paragraph does not deal with the question of
liability on a bill of the party negotiating it, nor does it
impose the rights of a person to the bill. The party negotiating
the bill may assert any defence or any claim available to
him under articles 24 and 25 of this law.

4. Paragraph (2) does not impose any liability on a party
who signed the bill under the circumstances mentioned in the
paragraph. The question whether such party may raise the
defence of ius tertii is governed by article 24 (3).

Example A. A induces the payee by way of fraud to negotiate
to him a bill owned by the payee. Pursuant to article 13,
the bill has been "negotiated" to A; consequently, A is
a holder of the bill. The consequences are shown by the
following examples.
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Example B. The same facts as in example A. A brings an
action against the payee P. Nothing in this article makes
the payee P liable to A in spite of the fraud practised
by A on P. Pursuant to article 24, the payee has a valid
defence to A's action.

Example C. The same facts as in example A. The payee P
brings an action against A to recover the bill or to prohibit
A from negotiating the bill. The payee P will succeed if
remedies of this type are permitted under the law of the
place where the negotiation took place.

Example D. The same facts as in example A. A brings an
action against the drawer. This question is not solved by
artiole 13. The answer to this question is to be found
in article 24.

Example E. By fraud A induces the payee (P) to negotiate
to him a bill owned by P. A negotiates the bill to B, who
takes it as a protected holder. P brings an action against B
for conversion of the bill. p's action fails. According to
article 13, A is a holder, and the bill was negotiated to B
in circumstances that make B a protected holder. According
to article 25, p's claim fails against a protected holder.

Example F. The same facts as in example E. B brings an
action against the drawer and the payee (P). According to
article 13, A was a holder and therefore B, being without
knowledge of the fraud, may be a protected holder. Accord
ing to ar,ticle 25 the defences of the drawer and the payee
are not available against the protected holder.

Article 14
Where a bill is transferred without an endorsement

necessary to make the transferee a holder, the transferee
is entitled to require the transferor to endorse the bill
to him.

Relevant legislation

BEA-section 31 (4)
VCC-section 3·201 (3)

Cross references

Definition of "negotiation"; article 13
Definition of "holder": article 5
Definition of "special endorsement": article 5
Definition of "endorsement in blank": article 5

COMMENTARY

1. Order bills are often transferred by a holder without
an endorsement. Article 12 of this law provides that the
transferee has the same rights as the transferor. But the
transferee is not a holder. He may wish ,to have the transfer
completed by endorsement so that he will be able to qualify
as a holder and under the proper circumstances as a pro
tected holder. Article 14 grants him that right. If the transferor
refuses to endorse the bill, the court would require him
to do so.

2. No provision is made as to the kind of endorsement
(e.g., special, blank, unqualified) the transferor is obliged
to give, since that depends on the circumstances of the
transfer.

Article 15

The holder of a bill endorsed in blank may convert
the blank endorsement into a special endorsement by
indicating therein that the bill is payable to himself
or to some other person.

Relevant legislation

BEA-section 34 (4)
UCC-section 3-204 (3)
ULB-article 14

Cross references

Definition of "holder": article 5
Definition of "endorsement in blank": article 5
Definition of "special endorsement": article 5

COMMENTARY

The provisions of this article are in substance those of the
existing legal systems. The importance of this provision is
twofold. First, the alteration of a blank endorsement into a
special endorsement, since authorized therein, is not a material
alteration; consequently, the provisions of article 29 do not
apply. Second, the holder by merely converting the blank
endorsement into a special endorsement does not incur
liability on the bill, since he has not signed the bill (see
article 27 (a».

Article 16

When the drawer has included in the bill, or the
endorser in his endorsement, words prohibiting transfer,
such as "not transferable", "not negotiable", "not to
order", or words of similar import, the bill cannot be
negotiated except for purposes of collection.

Relevant legislation

BRA-sections 8 (1), and .35
VCC-sections 3-205, 3-206
VLB-articles 11 and 15

Cross references

Definition of "endorsement": article 5
Definition of "negotiation": article 13
Endorsement for coHection: article 20

COMMENTARY

1. By virtue of this article, the drawer or an endorser may
insert in the bill or in the endorsement words prohibiting
its transfer. The legal effect of such wording is to prevent
the further negotiation of the bill, except for collection under
article 20. It should be noted that article 16 does not prevent
the transfer of such a bill by ways that do not amount to
negotiation.

2. Vnder article 1 (2) of this law, a bill may be payable
"to a specific person"; it need not be payable "to order" of
the payee. Therefore, the mere omission of that expression
does not prevent the negotiation of the bill. To prevent such
negotiation the bill must prohibit transfer, as by providing
that it is not to order.

3. The Secretariat enquired among banking and trade
institutions about the practice followed in connexion with
endorsements prohibiting transfer of a bill. The information
received suggests that such endorsements are rarely used and
that their legal effect is unclear.

4. The Secretariat concluded that there was not sufficient
evidence to justify limiting the power of the holder to insert
in the bill a provision prohibiting its transfer.

Article 17

An endorsement pUl1porting to negotiate a bill subject
to a condition shall be effective to negotiate the bill
irrespective of whether the condition is fulfilled.

Relevant legislation

BEA-section 33
VCC-section 3-202
ULB-article 12
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Cross references

Definition of "endorsement": article 5
Definition of "negotiation": article 13

COMMENTARY

1. Article 17 provides that a bill is negotiated and the
transferee is a holder even if an endorsement is made con
ditional (e,g., "pay on the arrival of the goods") and even
if the condition is not fulfilled. The condition does not
avoid the negotiation of the bill.

2. This article is based on provisions that are similar in
substance in the main legal systems. It is in conformity
with majority view expressed in the replies to the Question
naire on negotiable instruments (A/CN.9/48, para. 71).

3. This article, by its terms, is limited to endorsements;
it does not impair the rule of article 1 (2) that a bill must
contain "an unconditional order" to pay.

Article 18

An endorsement purporting to transfer only a part
of the sum payable shall be ineffective as an endorse
ment.

Relevant legislation

BEA-section 32 (2)

DCC-section 3-202

ULB-article 12

Cross references

Definition of "endorsement": article 5

"Sum payable": articles 1 (2),7, 8

COMMENTARY

1. Article 18 provides that "a partial endorsement" is not
effective as an endorsement. The transferee of a bill endorsed
as to part of the sum cannot, therefore, qualify as a holder.
Nothing in this article can prevent the assignment of a part
of a bilI: this problem is not dealt with by the uniform law.

2. This article is based on provisions that are similar in
substance in the main legal systems. It is also in conformity
with the majority view expressed in the replies to the question
naire on negotiable instruments (A/CN.9/48, para. 71).

Article 19

Where there are two or more endorsements, it shall
be presumed, unless the contrary is established, that
each endorsement was made in the order in which it
appears on the bill.

Relevant legislation

BEA-section 32 (5)

DCC-section 3-414 (2)

Cross references

Definition of "endorsement": article 5

COMMENTARY

This provISIon is based on substantially similar provisions
found in the BEA and DCC. It establishes a presumption of
rank for the purpose of the right of recourse by an endorser,
who paid the bill, against prior endorsers (see article 41:
"subsequent to himself'). This provision is also relevant for
determining to what extent the discharge of one endorser
discharges subsequent endorsers (see article 78 (l): "any party
who has a right of recourse against him").

Article 20

( 1) Where an endorsement for collection contains
the words "for collection", "for deposit", "value in
collection", "by procuration", or words of similar
import, authorizing the endorsee to collect the bill, the
endorsee

(a) may only endorse the bill on the same terms;
and

(b) may exercise all the rights arising out of the
bill and shall be subject to all claims and defences
which may be set up against the endorser.

(2) The endorser for collection shall not be liable
upon the bill to any subsequent holder.

Relevant legislation

BEA-section 35
UCC-section 3-205 and 206
ULE-article 18

Cross reierences

Definition of "endorsement": article 5
Claims and defences: article 24

COMMENTARY

Paragraph (1)

1. An endorsement for collection grants to the endorsee
the power to receive payment of the bill and makes him an
agent of the endorser. The endorsee for collection has the
same rights on the bill as his endorser: defences that prior
parties may have against the endorser for collection are
available against the endorsee for collection.

Example A. By fraud the payee induces the drawer to
draw a bill payable to the payee. The paye~ endorses the
bill "for coUection" to A. A sues the drawer. By virtue of
paragraph (l) (b) of this article, the drawer, since he
could raise the defence of fraud against the payee, may
raise it also against the payee's endorsee for collection.

2. To collect the bill it may be necessary for the endorsee
for collection to endorse the bill further. Article 20 (l) (a)
provides that such endorsement may be effected without
specific authorization on the bill from the endorser for
collection.

Paragraph (2)

3. The reason for the rule that an endorser for collection
is not liable on the bill to any subsequent holder is that the
purpose of the endorsement is to collect the bill for the
endorser and not from him.

Example B. The payee endorsed the bill "for collection" to A.
Fraudulently, and without the permission of the payee, the
bill was sold (and endorsed in blank) by A to B. The
acceptor refused payment, and B brought an action against
the payee. By virtue of paragraph (2) the payee is not
liable to B. In that respect, an endorsement for collection
resembles an endorsement "without recourse" (see ar
ticle 31).

Article 21

Where a bill is transferred or negotiated to a prior
party, he may, subject to the provisions of this law,
fe-issue or further transfer or negotiate the bill.

Relevant legislation

BEA-section 37
Dec-section 3-208
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Cross references

Transfer of a bill: article 12

Negotiation of a bill: artiole 13

Definition of "issue": article S

As to the rights and liabilities of a prior party who acquired
the bill: see article 77 and 78.

CoMMENTARY

1. A bill may return to a prior party. This may happen
in several ways: the bill may be endorsed to a prior party
or may be delivered to him as a receipt for payment without
any endorsement (see article 70 (2». Article 21 provides
that such prior party may re-issue or further negotiate the bill.

Example A. The payee endorsed the bill specially (''to the
order of A"), to A. A endorsed the bill specially to B.
The bill is dishonoured by the drawee, and paid by A
who thereupon recovered the bill. According to article 22,
A may negotiate the bill to D.

2. "Subject to the provisions of this Law"

Only a "holder" can negotiate a bill (see article 13).
Therefore a prior party who re-acquires the bill can negotiate
it only if he is a holder.

Example B. The payee endorsed the bill specially to A.
A endorsed the bill specially to B. B endorsed the bill
specially to the drawer. The drawer may negotiate the bill.
Though the drawer was not a holder when he drew the
bill (article 5) , he became a holder when the bill was
negotiated to him.

Example C. The payee endorsed the bill specially to A.
A endorsed the bill specially to B. The bill is dishonoured
by the drawee. The drawer pays it, and receives the bill
without any endorsement. Vnder these circumstances the
drawer is not a holder and he therefore may not negotiate
the bill. However, he may re-issue it to A.

Article 22

(1) A person who acquires a bill through what
appears on the face of the bill to be an uninterrupted
series of endorsements shall be a holder even if one
of the endorsements was forged or was signed by an
agent without authority, provided that such person was
without knowledge of the forgery or of the absence
of authority.

(2) Where an endorsement was forged or was
signed by an agent without authority, the drawer or
the person whose endorsement was forged or was
signed by an agent without authority shall have against
the forger or such agent and against the person who
took the bill from the forger or from such agent the
right to recover compensation for any damage that he
may have suffered because of the operation of para
graph (1) of this article.

(3) Subject to the provisions of article 28 (a) and
(b), a forged endorsement or an endorsement by an
agent without authority shall not impose any liability
on the person whose signature was forged or on behalf
of whom the agent purported to act when endorsing
the bill.

Relevant legislation

BEA-section 24
VCC-section 3-404
ULB-articles 16 and 40

Cross references

Definition of "endorsement": article 5
Definition of "holder": article S
Definition of "knowledge": article 6

COMMENTARY

1. The Geneva and the "common law tradition" systems
differ considerably in respect of the effect of a forged1 endorse
ment2 on the rights and obligations of the parties to an orderS
bill.4 Article 22 differs from the rules obtaining under these
systems. A brief survey of the existing legal systems will be
made, and the provisions of article 22 will then be examined.

I. THE EXISTING LEGAL SYSTEMS

A. The Geneva Uniform Law

2. Pursuant to the ULB (articles 16 and 40), a forged
endorsement is considered to be a valid endorsement in so
far as the rights of a non-negligent bona fide possessor or
payor are concerned, provided that he established his title
to the bill through an uninterrupted series of endorsements
even though one or more were forged. The following con
sequences flow from the above rule:

(a) The bona fide possessor of a bill containing a forged
endorsement has rights on the bill against parties who signed
it, whether those parties signed the bill before or after the
forged endorsement.

(b) A bona fide payment after maturity to the above
mentioned Possessor discharges the payor. When the drawee
pays the bill, he is entitled to debit the drawer's account
with him.

B. The "common law tradition" systems

3. Both the BEA and the VCC deny effect to a forged
endorsement. According to the BEA, a forged endorsement
"is wholly inoperative, and no right to retain the bill or to
give discharge therefor or to enforce payment therefor against
any party thereto can be acquired through or under that
signature" (BEA, s. 24). According to the VCC, a forged
endorsement "is wholly inoperative as that of the person whose
name is signed" (VCC, s. 3-404). It follows that:

(a) The bona fide possessor of a bill containing a forged
endorsement has no rights on the bill against parties who
signed the bill before5 the forged endorsement.

(b) The right to act upon the bill rests in the true owner,
namely, the person from whom the bill was taken illegally.
The true owner may recover the bill or its value from the
unlawful possessor6 and also has rights upon the bill against
parties who signed it before the forgery.7

1 This difference applies also to the case of an endorsement
by an agent acting outside his authority (BEA, s. 24; vec,
s. 3-404).

2 All systems provide that the person whose signature is
forged is not liable on the bill; see article 28 of the Uniform
~~ -

S In respect of a bearer bill which was stolen from its owner,
all systems provide that a good faith taker or payor has full
rights, as if the bill was not taken illegally.

4 In the Vnited Kingdom and several other Commonwealth
countries, special rules apply as to a forged endorsement on
cheques (arts. 60, 80 of the BEA and the Cheques Act 1957).

5 Both the BEA and the VCC, like the VLB, give the
possessor rights against persons who signed the bill after the
forgery. (See BEA, s. 5S (b), and VCC, s. 3-417.)

6 Underwood (A.L.) Ltd. v. Bank of Liverpool (1924)
K.B. 775; vec, art. 3-419. It should be noted that according
to the VCC (art. 31-419 (3», a bank acting as agent for
collection, which is acting in good faith and in accordance
with reasonable commercial standards is not liable in con
version to the true owner beyond the amount of any proceeds
remaining in his hands.

7 See BEA, s. 70; VCC, s. 3-804.
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(c) A bona fide payment after maturity to the person

possessing the bill through a forged endorsement does not
disoharge the party making the payment. When the drawee
pays the bill to the above-mentioned possessor, he is not
entitled to debit the drawer's account. If the drawer's account
was debited, it is the drawee's duty to reverse any resultant
charge he made.s

(d) The drawee who paid the bill in good faith is entitled
to recover the payment from the person paid.9

C. Who bears the risk of a forged endorsement?

4. The basic difference, in terms of bearing the risk of a
forged endorsement, between the ULB and the BEA and uee
approach is the following: according to the ULB the risk of
the forged endorsement rests upon the owner of the bill from
whom the bill was stolen, while according to the BEA and the
uee, the risk rests upon the person who took the bilI from
the forger. The different results under the two main systems
are shown by the following two examples:

Example A. The drawer drew and delivered a bill to the
payee (P). T stole the bill from P. The thief (T) forged
P's signature, and "endorsed" the bill to A, who took it
without knowledge about the theft and forgery. A endorsed
it to B, who took it without knowledge of the theft and
forgery. B receives payment from the drawee, who pays
without knowledge. The drawee debits the drawer's account.

Under the ULB, the payment by the drawee operates as a
discharge of his debt to the drawer, and he is entitled to
debit the drawer's account (i.e., the risk is not upon the
drawee). As the bilI is paid to the person entitled to
payment, the drawer discharges his obligation to the
payee (i.e. the risk is not upon the drawer). The risk
of forgery rests, therefore, according to the ULB, on
the payee, the last owner before the forgery, who lost
possession of the bill.

Under the BEA and the uee, payment by the drawee
does not dischar·ge his debt to the drawer. When the
forgery is discovered he must credit the account of the
drawer. (As a result, the risk does not remain upon the
drawer; on the other hand, the drawer does not gain
from the forgery since he is stilI liable upon the bilI
to the payee.) The drawee is entitled to recoup his loss,
by shifting it to B, who in turn will shift it on A
(i.e. the risk is not upon the drawee or the person paid
by him). A cannot shift the risk back. He will bear it.
eonsequent·ly, under the BEA and uee the risk falls on
the person who took the bill from the forger.

Example B. The drawer sent a bill by post to the payee (P).
Before the bill reaches the payee, T stole the bill from the
post. T forged P's signature, and "endorsed" the bilI to A,
who took it without knowledge about the theft or forgery.
A endorsed it to B, who took it without knowledge.
B receives payment from the drawee; the drawee's payment
is without knowledge. The drawee debits the drawer's
account.

Under the ULB, the drawee is discharged (i.e., the risk
is not upon the drawee). The drawee is thus entitled to
debit the drawer's account. The drawer has not paid the
payee, as the bilI has not reached the payee. It foHows
that the risk of the forgery is on the drawer, the owner
of the bilI from whom it was stolen, and whose account
was debited.

Under the BEA and uee the drawee is not discharged.
He is not entitled to debit the drawer's account with him,
and he must reverse it (i.e., the risk is not upon the

8 Under the BEA, such payment is not made "in due course",
as it is not made to the holder.

9 In the United Kingdom it is based on theory of "money
had and received by mistake": See London and River Plate
Bank v. Bank of Liverpool (1896) Q.B. 7.

drawer; the drawer has not gained, as he is still liable
to the payee under the obligation for which the bill was
drawn). The drawee is entitled to recoup his loss by
shifting it to B, who in turn will shift it to A (i.e., the
risk is not upon the drawee or the person paid). A suffers
the loss, as he presumably gave goods or services to the
forger without receiving payment. Thus the loss ultimately
falls on the person A who took the bill from the forger.

D. The advantages and disadvantages of the two approaches
to forgery

5. The main advantages of the VLB, as compared to the
BEA and vee, are the foHowing:

(a) The ULB promotes circulation and consequently easy
financing of transactions by bills, since any possessor without
knowledge is assured that a previous forged endorsement has
no effect on his right to and upon the bill. Under the BEA
and uee, on the other hand, a possessor without knowledge
may be hesitant in taking the bill, since he may have no right
to, or upon, the bill if there is a previous forged endorsement.

(b) The VLB rule gives greater finality to payment. If a
bilI is given in payment of a debt, the payment will be final
once the bilI is paid by the drawer and it is no longer necessary
to inquire whether the transferor or the transferee had rights
to or upon the bill. In that respect payment by way of a
bill resembles payment by way of money. Under the ULB,
once the drawee paid the bilI without fraud or gross negligence,
the payment is final. The relations between the drawer and
the drawee, the payee and the drawer (if the bilI was stolen
from the payee), and the endorsees among themselves, are
settled promptly and with finality. On the other hand, under
the BEA and vee, the transactions must be reopened.

(c) The VLB rule provides economy of remedies. Pursuant
to the VLB, when the drawee pays and debits the drawer's
account, the risk of the forgery is automatically imposed on
the party who should, under the ULB, bear the risk (i.e., the
last owner before the forgery). There is no need for any
action or litigation in order to impose the risk on such party.
On the other hand, according to the BEA and uec, a series
of actions or remedies may be necessary to transfer the loss
to the one ultimately responsible (Le., the one who took from
the forger). One may envisage several actions (and therefore
possible disputes) before the risk rests on the taker from the
forger. The first is the recrediting of the drawer's account;
the ~~~ond is the recouping by the drawee of the money paid;
the thIrd is the claim by the person paid against previous
endorsers; the fourth is the action between the true owner
and the drawer; the fifth is the action between the true owner
and the drawee or subsequent endorser. Not all of those
actions wilI actualIy take place and some of them are in
the alternative, but there is an inherent risk of multiplicity
of actions and remedies.

6. The main advantages of the approach of the BEA and
vee, compared to the ULB, are the following:

(a) It encourages the use of a bilI by the drawer as It

means of payment or credit, since the drawer is assured that
he wilI not bear the risk of any forgery of an endorsement.
Especially, it encourages the use of the mail as a means to
transfer bilIs from the drawer to the drawee. Under the VLB,
on the other hand, the potential drawer of a bill may be
hesitant to issue the bill and to send it by post, since he may
bear the risk if the bilI is stolen from the post before it
reaches the payee.

(b) The BEA·Uee approach puts the risk of forgery on
the one who dealt with the forger. That party ought to bear
the risk, as he can most easily prevent it. The endorsee should
know his endorser. He should not take the bilI from a stranger.
The ULB, on the other hand, imposes the risk of forgery on
the owner of the bill, who under normal and efficient pro
cedures for handling bills (including the use of mail) cannot
prevent theft and forgery of the bill.
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D. ARTICLE 22 OF THE DRAFT

A. The scope of the new rule

7. Under article 22 of the draft the most important pro
visions are these: (a) in the hands of a holder without
knowledge about the forgery, a forged endorsement should
be considered to be a valid endorsement; (b) the last owner
before the forgery has a right for damages from the forger
and the person who took the bill from the forger. Of course,
the person whose signature was forged is not liable on the
bill.

8. As a result of those provisions:
(a) The possessor of a bill without knowledge about the

forged endorsement has rights on the bill against parties who
signed it, without regard whether those parties signed the bill
before or after the forged endorsement.

(b) The last owner before the forgery loses his right to
and upon the bill but has a right to receive compensation for
that loss from the forger and from the person who took the
bill from the forger.

B. Who bears the risk of a forged endorsement?

9. From the foregoing analysis it follows that the risk of
forgery rests upon the party who took the bill from the forger.
This may be shown by the following examples:
Example C. The drawer issued a bill to the payee (P), who

received it. T stole the bill from P. T forged P's signature,
and "endorsed" the bill to A, who took it without knowledge
of the forgery. A endorsed it to B who took it without
knowledge of the forgery. B received payment from the
drawee. The drawee debited the drawer's account. Who
bears the risk?
Pursuant to article 22 the payment by the drawee effects

a discharge of his debt to the drawer (consequently, the
risk is not on the drawee). Since the bill was paid to
the person entitled to payment, the drawer discharges his
obligation to the payee (consequently, the risk is not
upon the drawer). The payee who lost his rights to
and upon the bill is entitled to compensation from A
for such loss. A cannot shift the risk to anyone else.
Therefore, the risk of the forgery rests on A, who took
the bill from the forger.

Example D. The drawer sent a bill by post to the payee (P).
Before the bill reaches P it was stolen from the post. The
thief forged P's signature, and "endorsed" the bill to A,
who took it without knowledge of the forgery. A endorsed
it to B who takes it without knowledge of the forgery;
B received payment from the drawee. The drawee debited
the drawer's account. Who bears the risk?
According to article 22, the payment by the drawee entitles

him to debit the drawer's account. The drawer-who still
is liable on his underlying obligation to the payee-has
lost ownership of the bill, and he has a right for com
pensation against A. A cannot shift the risk to anyone
else. Therefore, the risk of the forgery rests on A, the
person who took the bill from the forger. In both exam
ples there are two persons who acquired the bill sub
sequent to the forgery. If the forger receives payment
from the drawee, the drawee is the person who acquired
from the forger, and the risk rests on him.

Example E. The drawer issued the bill to the payee, who
received it. The bill was stolen from the payee. The thief
forged the payee's signature and presented the bill for
payment to the drawee. The drawee pays without knowledge
of the forgery to the forger and debits the drawer's account.
Who bears the risk?
Pursuant to article 22, the payment by the drawee effects

a discharge of his debt to the drawer and he is entitled
to debit the drawer's account. The drawer is discharged
from any liability on the bill. The payee lost his rights
to and upon the bill. He is entitled to compensation for
such loss from the drawee. The risk rests on the drawee.

C. RiJtionale

10. As pointed out above, each solution to the "forged en
dorsement" problem, whether under the BEA, the uec or
the ULB, has its advantages and disadvantages. Theoretically,
the best solution would be one which embodies all the
advantages of these systems, without being subject to their
disadvantages. This cannot be done since any "positive" aspect
of an optimum solution is of necessity accompanied by a
"negative" aspect. As has been noted, the elements of an
optimum solution include: (a) finality of payment; (b) econ
omy of remedies; (c) allocation of the risk of forgery to
the person best able to guard against the risk; (d) encourage
ment of the use of bills as payment, credit or security instru
ments. Article 22 offers a compromise solution; it attempts to
embody the principal advantages of the existing legal systems,
whilst avoiding or minimizing their main disadvantages.

Finality of payment

11. Under article 22 that advantage is substantially achieved;
payment by the drawee is final. The legal relations between
the drawee and the drawer, the payee and the drawer, the
endorsees between themselves, the drawee and the person
receiving payment are settled in a final way. The only "non
final" element is the rule that enables the person from whom
the bill was stolen to recover from the person who acquired
the bill from the forger.

12. Economy of remedies: payment by a drawee without
knowledge of the forgery effects a discharge of his obligation
to the drawer; the drawee may debit the drawer's account.
There is no occasion for further action between them. It
follows that there is no need for further action between the
drawee and the person receiving payment, or between him
and previous endorsers. The person whose signature is forged
(payee or endorsee) loses his right to act upon the bill, and
therefore there is no need for further action by him against
the drawer, drawee or any subsequent endorsee. All these
potential actions are replaced by a single right of action of
the last owner of the bill before the forgery against the
forger and the person who acquired the bill from the forger.

13. The risk of forgery should be borne by the person
who is best able to prevent the forgery: it is the person who
acquired the bill from the forger who can best prevent the
circulation of the bill containing the forged endorsement.
The endorsee should know his endorser. He should not take
the bill from a stranger. Article 22 encourages this by giving
the last owner before the forgery a right of action against
the person who took from the forger.

14. Encouragement to drawers to issue bills: article 22 is
a compromise between the ULB rule on the one hand, and
the BEA and uee rule on the other. The position of the'
drawer under article 22 is not as good as under the BEA
and uee, since under article 22 the drawee without knowledge
of the forgery may always debit the drawer's account, and
the drawer is subject to liability on the bill to any possessor
without knowledge. On the other hand, the drawer's position
is somewhat better under article 22 than under ULB rule: if
the bill was stolen on its way to the payee, the drawer has
a right of action against the person who acquired it. Further
more, the drawer can protect himself against possible risk by
drawing the bill "not to order" (under article 16), in which
case a forgery of the payee's endorsement will not subject
him to liability even to a possessor without knowledge. Such
drawing does not prevent the negotiation of the bill for
purposes of collection.

15. Encouragement to endorsees to acquire the bill for
payment: article 22 is a compromise between the ULB rule
and the BEA and uee rule. An endorsee without knowledge
of the forgery is assured that payment by the drawee is final,
and he is not subject to a possible action by the drawer.
Furthermore, article 22 grants to the endorsee rights on the
bill not only against parties who signed it after the forgery
but also against parties who signed the bill before the forgery.
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Finally, if the endorsement to the endorsee is authentic, any
previous forged endorsement does not impair· his rights. It
follows that if the endorsee can assure himself that his
endorser is not the forger, such endorsee will not hesitate
to take the bill under article 22. It is submitted that in most
cases an endorsee is able to have such assurance and therefore
article 22 may encourage him to take the bill.

16. Encouragement to the drawee to pay the bill: a drawee
who has not signed an acceptance is not under an obligation
to the possessor of a bill who presents the bill for payment.
But such a drawee may be obliged contractually to the drawer
to honour the bill. Under the "common law tradition" systems,
such drawee is sometimes put in a dilemma: If he will pay
the bill, his payment will not discharge him if an endorsement
was forged. If he will refuse payment and it will turn out
that the endorsement is authentic, he may be liable the drawer.
Article 22 protects such drawee, and eliminates the above
mentioned dilemma. Article 22 assures the drawee that if he
pays a person known to him to be honest-in most cases this
will be a collecting bank known to the drawee-his payment
will discharge him.

D. Further remarks

17. Paragraph 22 (1) sets forth a qualification that the
person who acquired the bill took it without knowledge of
the forgery. It follows that in the hands of a person who knew
about the forgery, "a forged endorsement is no endorsement".
Such person is not considered as a holder, and has no right
upon the bill against parties who signed it before the forgery.

18. The rule provided in article 22 applies to a forged
endorsement and to an authentic endorsement by a person
purporting to act as an agent but without authority to do so.

19. The purpose of article 22 is to determine the rights and
I iabilities of the parties to a bill in case of a forged endorse
ment. The article does not deal with the liability of the person
whose endorsement is forged. Such person's lia:bility is dealt
with under article 28.

Part Four. Rights and liabilities

Section 1. The rights of a holder ami a
protected holder

Article 23

A person who signs a bill is liable to the holder
thereof in accordance with the provisions of this Law.

Relevant legislation

BEA-section 38
DCC-section 3-301

Cross references

Definition of "holder": article 5 (4)
As to the right of the holder to negotiate the bill: article 13
As to the right of the holder to receive payment of the

bill: articles 67 and 48
As to the right of the holder to discharge parties to the

bill, see part six

COMMENTARY

A person who signs a bill undertakes to pay it at maturity.
This obligation is subject to necessary presentment and protest
by the holder. The rights on a bill are concentrated in the
hands of the holder. In the absence of any claim or defence,
the holder (even if he is not a "protected holder") has full
rights on the bill. Article 23 emphasis this fact. Although the
rights of a holder are subject to substantial qualifications in
other articles (e.g., article 24), the general principle stated
herein is a useful starting-point for solving problems under
this Law.

Article 24
(1) The rights on a bill of a holder who is not

a protected holder are subject to
(a) Any valid claim to the bill on the part of any

person; and
(b) Any defence of any party which would be

available under a contract.
(2) A party may not avoid liability to a remote

holder on the ground that he has a defence against
his immediate party if such defence is based on legal
relations not connected with the bill.

(3) A party may not avoid liability to a holder on
the ground that a third person has a valid claim to
the bill, unless such person himself has claimed the
bill from the holder and informed such party thereof.

Relevant legislation

BEA-section 36 (2) and (5)
UCC-section 3-306
ULB-articles 7, 16 and 17

Cross references

Definition of "holder": article 5 (4)
Definition of "protected holder": article 5 (7)
Rights of a protected holder: article 25

COMMENTARY

1. Article 23 states the general rule that any party who
signs a bill is liable to the holder. However, in certain cases
a party has a defence to his li3lbility on the bill even though
his signature appears on it. For example, his signature may
have been obtained by unlawful means or he may have been
dispossessed of the bill.

2. In such circumstances, if the holder is a "protected
holder" (articles 5 (7) and 25), or if he is a transferee from
a protected holder (article 25 (2», he takes the bill free
from all claims or defences of any party.

3. On the o~her hand, if the holder is not a protected
holder, article 24 applies: he is subject to any claim or
defence of any party. His legal status is similar to that usually
applicable to an assignee in a simple assignment of debt.
Example A. The payee by fraud induced the drawer to draw

a bill payable to the payee. The payee endorsed the bill
to A. A knew about the fraud. A brings an action against
the drawer. Under article 24, the drawer has a valid
defence against A. Since A did not take the bill without
knowledge he is not a protected holder. We may assume
that under the applicable law, fraud is a valid defence to
a claim based on a contract. It follows that the drawee
has a valid defence against the payee.

"Claims" and "defences"

4. The holder who is not a protected holder is subject to
any valid "claim to" the bill by any person and to any
"defence" of any party. A "claim" to a bill refers to the
assertion of a right to possession of the biB; a "defence"
refers to a party's right to establish that he is free from
liability on the bill. The claim is based on a right to the bill
by any person, whether that right is based on full ownership
or on some other proprietar,y right (e.g., security right, bail
ment). The defence is based on a contractual defence against
liability on the bill (e.g., fraud, duress, breach of promise).

Example B. The payee (P) endorsed a biH in blank and
negotiated it to A. B obtained the bill from A by fraud
and negotiated it to C, who knew about the fraud. A brings
an action against C to recover possession of the bill. Under
article 24, A has a valid claim to the bill against C. C is a
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holder of the bill, since the bill was negotiated to him.
The fact that. the bill was obtained by fraud does not
prevent "negotiation" (article 13 (2». But since C is not
a protected holder, C's possession is subject to A's claim.

Example C. The payee by fraud obtained the acceptance of
the drawee (E). The payee endorsed the bill to A who
knew of the fraud. A brings an action against E, based
on his acceptance. Under article 24, since A is not a
protected holder, he is subject to E's defence based on fraud.

In most cases, the person who has a defence as to his liability
on the bill will also have a valid claim to the bill.

Example D. By way of fraud A obtained the endorsement
of the payee (P) on a bill. A negotiated the bill to B who
knew of the fraud. B brings an action on the bill against
the payee, P. Under article 24, P has a valid defence
against B, and he has a valid claim against B for posseSiion
of the bill.

5. Under paragraph 2, a party may not avoid liability
to a remote holder on the ground that he has a defence
against his immediate party if such defence is based on legal
relations not connected with the bill, e.g., the right of set-off
arising out of another transaction. Article 24 provides that
while such a defence may be a good defence between the
two parties between whom it arises (Le., the immediate
parties), such a defence is not available as against a remote
party. Article 24 does not attempt to define what are the
defences which are based on relations not connected with the
bill, and how far are they available between immediate parties.
This question is left to national law. Article 24 provides only
that such a defence, even though available between immediate
parties, is not available between remote parties.

6. Article 24 (3) deals with the defence of ius tertii a
defence based on the claim of a third person rather than on
the non-liability of the defendant.

Example E. The drawer (D) drew and issued a bill to the
payee (P). By fraud A induced P to negotiate the bill to
him. A brings an action against D. Does D have a defence
based on the fraud A practised on P? Pursuant to artiole
24 (3), D has no such defence.

The main reasons for this rule are as follows: (a) The rille
protects the drawer (or any other party) , since his
obligation on the bill will be discharged by his payment
to the holder even if the drawer knows of the claim of
another person (see article 70); (b) It is not proper to
allow the drawer (or any other party) to advance a
defence which is based on a claim which the person
entitled to ~t may not wish to raise. However, if such
person asserts his claim and informs the party thought to
be liable about his claim, the defence of ius tertii is
available.

Article 25

«1) The rights on a bill of a protected holder are
free from

(a) Any claim to the bill on the part of any person;
and

(b) Any defence of any party, except defenc~s

based on circumstances which render the obligation
on the bill of such party null and void; and

(c) Any defence based on discharge or on the
absence of liability on the ground that the bill was
dishonoured by non-acceptance or by non-payment or
was not duly protested.

(2) The transfer of a bill by a protected holder
shall not rest in the transferee the rights of a protected
holder if the transferee has 'Participated in a transaction
which gives rise to a claim to, or a defence upon,
the bill.

Relevant legislation

BBA-sections 38 and 59
UCC-sections 3-305 and 3-602
ULB-articles 4 and 17

Cross reference

Definition of "proteoted holder": article 5 (7)
"Claims" and "defences": article 24
Rights of a person who takes from a protected holder:

article 12
Rights of a holder not being a protected holder: article 24
Discharge of a party's liability: see part six
Absence of liability in case of dishonour: articles 50,

55 and 60.

COMMENTARY

Paragraph (1)

1. As has ,been noted under article 5, the main ad
vantages of a negotiable instrument result from the strong
legal position of a protected holder. He receives the bill free
from any defences of previous parties, and free from claims
to it by any person.
Example A. The payee by fraud induced the drawer to draw

a bill payable to the payee. The payee negotiated the bill
to A, a protected holder. A brings an action against the
drawer. Pursuant to paragraph (b), the drawer may not
raise the defence of fraud against A.

Example B. The payee endorsed the bill in blank and sent
it to A. The bill was stolen from the mail. The thief sold
the bill to B, who is a protected holder. The payee brings
an action against B for recovery of the bill or its amount.
Pursuant to paragraph (1) (a), the claim of the payee to
the bill is not available against the protected holder.
2. The genera,l rule embodied in article 25, that ,the pro

tected holder takes a bill free from all defences of any party is
subject to an important exception. The protected holder does
not cut defences based on circumstances which render the
obligation of a party null and void ("real defences").
Example C. The payee made the drawer issue, under physical

menace, a bill payable to the payee. The payee negotiated
the bill to A, a protected holder. A exercises a right of
recourse against the drawer. According to article 25, the
drawer will have a valid defence against A if under
applicable national law the circumstances under which the
signature was made render it null and void.

Example D. B asks A to sign a document as a witness. In fact
and without knowledge A signs a bill as drawer payable
to B. B negotiates the bill to C, a protected holder. C brings
an action against A. According to article 25, A has a valid
defence against C if, under applicable national law, the
circumstances under which the signature was made render
it null and void.
3. Under paragraph (l) (c) the discharge of a party is not

effective against a subsequent protected holder. The defence
of "discharge" is not a "real defence". The policy of this
provision is to protect the protected holder who takes a bill
without knowledge of the discharge. The payer has an
effective means to protect himself from liability to a sub
sequent holder by exercising his right to demand surrender
of the bill when he pays (see article 70 (2»; the subsequent
holder has no equivalent means for self-protection.
Example E. A bill was drawn and accepted payable on

1 January 1972. The acceptor paid the bill to the then
holder, but did not ask for the bill. On the same day the
holder endorsed the bill to A, who took it as a protected
holder. According to article 25, the acceptor is liable to A.
4. According to article 5 (7), a "holder" may be a "pro-

tected holder" only when he takes a bill which on the face
of it appears not to be overdue. Since most cases of "discharge"
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occur at or after maturity, the possibility of having a protected
holder after a previous discharge is very limited. Still, this may
occur, as will be illustrated by the following examples:

Example F. A bill was dishonoured by non-acceptance. The
holder made no protest and endorsed the bill to A who
took it before maturity and without knowledge that it was
dishonoured. Has A rights on the bill against the drawer?

Under article 60, if the holder fails to protest the bill, the
drawer is not liable. Nevertheless, pursuant to article 25, A,
since he is a protected holder, has rights on the bill against
the drawer.

Example G. A party to a demand bill was discharged by the
holder (e.g., he paid the bill to the holder). After the
discharge, but within the one-year period for presentment
for payment, provided for by article 53 (e) the bill was
endorsed to A. A may be a protected holder and may have
rights, under article 25, against a party who is discharged.

5. Discharge of a party is effective against a protected
holder who knows of the discharge. In many cases, such
knowledge in itself prevents the holder from being a protected
holder (e.g., he knows that the bill was paid and therefore
he does not take it in "without knowledge"). But there are
circumstances in which such knowledge in itself does not
prevent a party from being a protected holder (e.g., the
signature of a party was cancelled, and such cancellation is
visible on the face of the bill) . In such cases, article 25
provides that the party discharged is not liable to the protected
holder. Nothing should prevent such a protected holder from
exercising his right as a protected holder against other parties,
even if such parties were previously discharged, provided the
protected holder has no knowledge of such discharge.

Example H. A, the endorsee of a demand bill, waives his
right against the payee-endorser; the waiver was effected by
cancelling the payee's endorsement. The bill was paid by
the acceptor. After the payment, A endorsed the bill to B
who took it as a protected holder. What are B's rights
against the payee and the acceptor? It follows from arti
cle 25 that B has no right against the payee, but has a
right to be paid by the acceptor.

6. The liability of the drawer, endorser and guarantor is
"secondary", in that their liability does not crystallize before
the holder makes the necessary presentment and protest.
A holder who fails to make the necessary presentment and
protest has no right against secondary parties. If such holder
negotiates the bill to a protected holder, such protected holder
is not subject to the defence of non-presentment and non
protest. This result follows from the provision of para
graph (1) (c) which provides that against a protected holder
a party may not raise the defence of non-liability because the
bill "was dishonoured by non-acceptance or by non-payment
or was not duly protested".

Example I. A demand bill was presented by the holder for
payment. The drawee dishonoured the bill. The holder failed
to protest in due time (i.e. on the day on which the bill is
dishonoured or on one of the two business days which
follow (article 59» and endorsed the bill to a holder, who
took it as a protected holder. The drawer may not raise
the defence of non-protest against the protected holder.

Paragraph (2)

7. Article 12 provides that the transfer of a bill vests the
rights of the transferor in the transferee. It was pointed out
earlier it follows from this rule that the transfer of a bill by a
protected holder vests in the transferee the rights of the
protected holder, even though the transferee may not qualify
as a protected holder (the "shelter rule"). This rule is not
intended, and should not be used, to permit any person who
"participated in a transaction which gives rise to a claim
to, or defence upon, the bill" to wash the bill clean by
passing it into the hands of a holder. Consequently, under

paragraph (2), such a person is denied the protection of the
"shelter rule".

Example J. The payee, in collaboration with B, by fraud in
duced the drawer to draw a bill payable to the payee. The
payee endorsed the bill to A, who is a protected holder.
A endorsed the bill to B. B brings an action against the
drawer.

Pursuant to article 25, the drawer has a good defence.
Though generally B acquires the same rights as A, and A
as a protected holder, has a valid right against the drawer,
paragraph (1), this rule does not apply when the trans
feree was himself a party to the fraud. The same rule
applies if the bill is negotiated by A back to the payee.
On the other hand, this rule does not apply if the bill is
negotiated to a person who merely knew about the
defence. The rule of paragraph (2) applies only to a
person who participates in a transaction which give rise
to a claim to, or defence upon, a bill. A person does not
"participate" in a transaction by mere knowledge of the
transaction.

Article 26

( 1) Every holder is presumed to be a protected
holder

(2) Where it is established that a defence exists,
the holder has the burden of establishing that he is a
protected holder.

Relevant legislation

BEA-section 30
UCC-section 3-307 (3)

Cross references

Definition of "holder": article 5 (4)
Definition of "protected holder": article 5 (7)
Rights of a holder: article 24
Rights of a protected holder: article 25

COMMENTARY

This proVISIOn follows substantially the BEA and uec.
Until it is established that a defence exists, the presumption
is that any holder is a protected holder. When it is estab
lished that a defence exists the plaintiff-holder may, if he
so elects, seek to cut off the defence by establishing that
he is a protected holder (or that he acquired the rights of
a prior protected holder). On this issue he has the full
burden of proof.

Section 2. Liability of the parties

A. GENERAL

Article 27

( 1) A person is not liable on a bill unless he signs it.
(2) A person who signs in ,a name which is not

his own shall be liable as if he had signed in his own
name.

(3) A signature may be in handwriting or by fac
simile, perforations, symbols or any other mechanical
means.
Relevant legislation

BEA-section 23
UCC-section 3-401
ULB-articles 7 and 8
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COMMENTAllY

1. Article 27 (l) embodies one of the basic principles of
the law of negotiable instrument namely that "a person is
not liable on a bill unless he signs it". To this rule there are
several exceptions dealt with by other articles of this law
(articles 28 and 30).

2. This law does not define the expression "signature", but
paragraph (3) provides that it may be in handwriting, by
facsimile, perforations, symbols or any other mechanical
means.

3. A person may have more than one name, e.g., a
"private" name and a "business" or "trade" name. Para
graph (2) provides that the signature of anyone of those
names is sufficient to establish the signer's liability on the
bill. It is the fact of signing, not of the name signed, that is
the decisive factor. It also follows from paragraph (2) that
a person who forges the signature of another person is liable
on the bill as if he had signed his own name.

Article 28

A forged signature on a bill does not impose any
liability thereon on the person whose signature was
forged. Nevertheless, such person shall be liable:

(a) If he has ratified the signature;
(b) Toa holder without knowledge of the forgery

if, through his conduct he has given such holder or an
intervening endorser reason to believe that the signa
ture was his own or was made by an agent with author
ity.

Relevant legislation

BEA-section 24
VCC-section 3-404 and 406

Cross references

Signature on a bill: article 27
Knowledge: article 6
Signature by an agent: article 30

COMMENTARY

1. In conformity with the generally prevailing rule, arti
cle 28 provides that a forged signature on a bill does not
impose liability on the person whose signature was forged.
Two exceptions to this rule are set forth in article 28; a
third appears in article 30.

2. One exception appears in paragraph (a). A person may
incur liabiilty under a forged signature if he ratifies the
signature.

3. A second exception is stated in paragraph (b). A person
whose forged signature appears on the bill may behave in
such a way as to represent (expressly or by implication, inten
tionally or through his negligence) to the holder that the
signature is genuine. In such case, the person so behaving is
liable on the forged signature.
Example A. The payee intends to endorse the bill to A.

Before A takes the bill he asks the drawer if the signature
on the bill is his. The drawer answers in the affirmative.
It turns out that the drawer's signature was forged. Arti
cle 28 (b) provides that the drawer is liable on the bill
since through his answer to A he gave A reason to believe
that the signature was his own.
4. The reason for paragraph (b) is that as between two

innocent persons--the person whose signature was forged and
the person who took the bill-the risk of forgery should
be imposed on the person who through his conduct has given
reason to believe that the signature was authentic. Conse-

quently, if the person who took the bill knew about the
forgery, he should not be able to impose liability on the per
son whose signature is forged. It is pr.ovided, therefore, that
only "a holder without knowledge of the forgery" may rely
on the provisions of paragraph (b).

Article 29
( 1) Where a bill has been materially altered:
(a) Parties who have signed the bill subsequent to

the material alteration shall be liable on the bill accord
ing to the terms of the altered text; and

(b) Parties who have signed the bill before the ma
terial alteration shall be liable on the bill according to
the terms of the original text, provided that:

(i) A party who has himself made, authorized, or
assented to the material alteration shall be liable
according to the terms of the altered text; and

(ii) A party who through his conduct facilitated the
material alteration shall be liable to a holder
without knowledge of the alteration according
to the terms of the altered text.

(2) For the purpose of this law, any alteration is
material which modifies the written undertaking on the
bill of any party in any respect.

Relevant legislation

BEA-sections 55 (2) (b) and 64
VCC-section 3-406 and 407
VLB-article 69

Cross references

Definition of "holder": article 5 (4)
"Knowledge": article 6

COMMENTARY

Paragraph (l)

1. This article follows substantially the VLB and, with an
important modification, the BEA and VCC.

2. Subparagraph (1) (b) differs from the BEA and VCC
in that an alteration, even if fraudulent, does not discharge
parties who signed the bill before the alteration; such parties
are liable to any holder according to the original wording of
the bill.

3. Subparagraph (b) (i) is an exception to paragraph (b)
and, in substance, follows the BEA. The drawer or an
endorser who alters the bill is not liable according to the
terms of the original text, but according to the terms of his
alteration.

4. Subparagraph (b) (ii), in substance, follows the VCC.
The person whose conduct facilitated the material alteration
shall be liable according to the terms of the altered text.
Example A. A bill which stated the sum payable as $1,000

was accepted. The payee then raised the sum to $21,000
and endorsed the bill to A. A endorsed the bill to B.
By virtue of article 29, the acceptor is liable to B for $1,000.

If he dishonours the bill (and any necessary presentment
and protest is performed) the drawer is liable to B for
$1,000. Pursuant to paragraph (1) (a), the payee and A
are liable to B for $21,000.

Example B. The same facts as in example A. The bill was
drawn in such a way as to facilitate the material alteration
(e.g., open space was left and this enabled the payee to
change the figure and wording of the sum without it being
apparent. By virtue of paragraph (1) (b) (ii) the drawer
is liable to pay $21,000, since the way he drew the bill
facilitated the material alteration.



Part Two. International payments 165

•

Paragraph (2)

5. Paragraph (2) defines what constitutes a material altera
tion. The test is: Was there any change in the "written under
taking on the bill"?

6. In the following cases there is no such change:
(a) A bill was made payable to "P". Thereafter, the bill is

payable "to P or to order". This addition has not modified
the written undertaking on the bill of any party (see arti
cle 1 (2».

(b) The sum payable was initially stated as $5. Thereafter,
the sum payable was changed to 500 cents.

7. In the following cases there is a material alteration:
(a) The date of payment is changed;
(b) The sum payable is changed (whether increased or

decreased) .

Article 30

(1) A bill may be signed by an agent.
(2) The signature on a bill by an agent with author

~ty to sign, and showing on the bill that'he is signing
m a representative capacity, imposes liability on the bill
on the person represented and not on the agent.

(3) Where an agent signs without authority or
where he signs with authority but does not show on the
bill that he is signing in a representative capacity he
shall be liable on the bill. The person whom the agent
purports to represent shall not be liable on the bill.

(4) An agent who is liable on the bill pursuant to
paragtaph (3) and who pays the bill shall have the
same rights as the person for whom he purported to
act would have had if that person had paid it.

Relevant legislation

BEA-sections 25 and 26
UCC-section 3-403
ULB-article 8

Cross reference
"Signature": article 27

COMMENTARY

1. Paragraph (1) is common to the three legal systems.
2. Paragraph (2) achieves the same results as the BEA and

the UCC, namely, that an agent signing a bill within his
authority, and indicating that he is signing the bill as an
agent, is not liable on the bill. The person liable is his prin
cipal.

3. Paragraph (3) follows substantially the UCC and ULB:
it provides that an agent signing a bill without authority is
personally liable on the bill; his principal is not liable. This
provision deviates from the BEA in so far as the agent's
liability under article 30 is on the bill itself, and not on a
warranty of authority.

4. Paragraph (3) follows substantially the BEA and
UCC: it provides that an agent who signs a bill while acting
within his authority, but without indicating on the bill that he
is signing in a representative capacity is personally liable on the
bill. His principal is not liable.

5. Paragraph (4) follows substantially the ULB.
Example. The agent is A, and his principal is P. The bill

bears the following signatures affixed by A (whether the
signature of the acceptor, drawer, endorser or guarantor):
(1) "P"
(2) "A"
(3) "P by A, agent".

In each of these three cases, if the signature was made
without authority, P is not liable on the bill and A is liable.
On the other hand, if the signatures were made with the
authority from P, then in the above three cases:

Case (1): P is liable on the bill; A is not liable
Case (2): A is liable on the bill; P is not liable
Case (3): P is liable on the bill; A is not liable.

Article 31

(1) Any party may exclude or limit his liability on
the bill by an express stipulation on the bill.

(2) Such exclusion or limitation of liability shall be
e~ectiv~ only with respect to the party making the
stipulation.

Relevant legislation

BEA-section 16
UCC-sections 3-413 (2); 3-414 (1)
ULB-articles 9 and 15

COMMENTARY

1. Under the ULB, the drawer may not release himself
from guaranteeing payment; a clause to that effect in a bill
is deemed not to be written. The drawer may, however,
exclude his liability for acceptance of the bill. An endorser
may release himself from guaranteeing both acceptance and
payment. In contrast, the BEA and the UCC permit the
drawing or endorsing of a bill without the drawer or endorser
incurring any liability thereon.

2. Inquiries amongst banking and trade institutions reveal
that bills are drawn "without recourse" only sporadically; the
exceptions occur under letters of credit which permit drawing
in this manner. Endorsements "without recourse" also occur
seldom. It was, however, pointed out that such endorsements
are sometimes found on bills issued in connexion with short
term credits or "without recourse financing" and are employed
by banks when they pass on bills for collection. On the
basis of this information, there would appear to be no justifi
cation for preventing the drawer or endorser from limiting
or excluding his liability.

3. Article 31 does not specify the language that must be
used to exclude or limit liability. The common expression is
"without recourse". Article 22 provides that an endorsement
"for collection" does not impose liability on the endorser to
a subsequent holder. Such an endorsement is therefore an
endorsement which "excludes" liability on the bill. Pursuant to
article 46 (1) (a), a party may stipulate on the bill that
it shall be presented for acceptance. Such party thereby made
his liability conditional on the presentment for acceptance of
the bill; if the bill is not duly presented for acceptance, the
party making the stipulation is not liable. Under article 47,
a party may stipulate on the bill that it shall not be presented
for acceptance or that it shall not be presented before a
specified date or before the occurrence of a specified event.
Where a bill is presented for acceptance notwithstanding such
a stipulation and acceptance is refused, the bill is not thereby
dishonoured by non-acceptance as regards the party so stipulat
ing. It follows that such a stipulation is in the nature of
exclusion of liability for dishonour by non-acceptance.

4. The exclusion or limitation of liability pursuant to
article 31 "shall be effective only with respect to the party
making the stipulation". The stipulation does not operate in
favour of a prior or subsequent party.

Example A. The drawer drew a bill "without recourse". The
payee endorsed the bill without any qualification. The bill is
dishonoured by the drawee. The holder has a right of re
course against the payee but not against the drawer.
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Example B. The payee endorsed a bill "without recourse".
The bill is dishonoured by the drawee. The holder has a
right of recourse against the drawer but not against the
payee.

5. Article 31 deals with exclusion or limitation of liability
on the bill. Such a stipulation does not by itself affect the
liability of an endorser under article 42.

Article 32

Where a person other than the drawee places his
signature on a bill he shall be liable thereon as an
endorser unless he clearly indicates on the bill that he
signed in some other capacity.

Relevant legislation

BEA-section 56

UCC--section 3-402

Cross references

Liability of a guarantor: articles 43 to 45.

COMMENTARY

1. This article is based on the BEA and UCC. It differs
from the BEA in so far as it extends the liability under
article 32 to any holder and not merely to a holder in due
course.

2. Liability under article 32 must be distinguished from
the liability of a guarantor under articles 43 to 45. A person
will be liable as a guarantor (and not as an endorser) if he
specifies expressly on the bill that he is signing as a guarantor.

3. Questions concerning the capacity in which a person
signs a bill must be answered from the bill itself and not from
any evidence outside the bill.

Article 33

All drawers, acceptors, endorsers and guarantors of
a bill are jointly and severally liable thereon.

Relevant legislation

ULB-article 47

Cross references

liability of the drawer: article 34
Liability of the acceptor: article 36
Liability of the endorser: article 41
Liabiilty of the guarantor: article 44

COMMENTARY

1. All the parties liable on the bill are liable jointly and
severally. It follows that the holder has an option: he may
proceed against all parties collectively or he may proceed
against the parties separately. If he decides to proceed sep
arately, he is not required to observe the order in which they
became liable on the bill.

2. Since the liability of the parties is several (as well as
joint) bringing an action against one party does not prevent
bringing an action against the other parties.

3. Nothing in this article effects the provisions of this law
with respect to the necessity of presentment for acceptance and
for payment, or of protest. The holder has no right of recourse
againt the drawer and the endorsers if the necessary present
ment and protest were not effected. The reference in arti
cle 33 to the liability of the parties assumes that the necessary
presentment and protest were effected.

B. ThE DRAWER

Article 34

The drawer engages that upon dishonour of the bill
by non-acceptance or non-payment and upon any
necessary protest he will pay the amount of the bill,
and any interest and expenses which may be claimed
under article 67 or 68, to the holder or to any party
subsequent to himself who is in possession of the bill
and who is discharged from liability thereon in accord
ance with articles 69 (2), 70, 71 or 76.

Relevant legislation

BEA-section 55 (2) (a)
UCC-section 3-414
ULB-article 9

Cross references

Dishonour by non-acceptance: article 51
Dishonour by non-payment: article 56
Necessary protest: article 57
Definition of "holder": article 5 (4)

COMMENTARY

1. The provisions of this article are substantially similar to
those of the main legal systems. The drawer's liability is
"secondary" to that of the acceptor. Only if the bill is dis
honoured (by non-acceptance or non-payment) by the drawee
or acceptor will the drawer be liable. The drawer's li~bility

(unlike that of the acceptor) is "conditional": it is subject
to any necessary presentment and protest. If the bill is not
dishonoured, or if the bill is dishonoured but a necessary
protest is not effected, the liability of the drawer has not
crystallized. A distinction should be made between such non
liability situations and cases of discharge. The drawer is
discharged of liability by payment or other occurrences pro
vided in part six. Discharge assumes the actual existence of
liability.

2. The engagement of the drawer is to pay the bill, upon
dishonour and any necessary protest, to the holder. If the bill
is paid by an endorser to the holder, and the bill is delivered
to such endorser by the holder, the liability of the drawer is
to pay the bill to such endorser. In the same way, if such
endorser was discharged because of cancellation of his signa
ture, and the bill was delivered to him by the holder, the
drawee is liable to such endorser. Article 34 therefore provides
that the drawer engages to pay the bill "to the holder or any
party subsequent to himself who is in possession of the bill
and is discharged of his liability thereon in accordance with
articles 69 (2), 70, 71 or 76.

3. It may be noted that the liability of the drawer is not
subject to any notice of dishonour. This is in conformity with
the policy of this law that notice of dishonour is not necessary
in order to render a party liable on the bill. Thus, article 66
provides that the only consequence of failure to give due
notice of dishonour is to render the holder liable to the
drawer for any damages that the drawer may suffer from
such failure.

4. Article 34 deals with the liability of the drawer. The
rights of the drawer against the acceptor are dealt with in
article 36.

C. THE DRAWEE AND THE ACCEPTOR

Article 35

(1) The drawee is not liable on a bill until he ac
cepts it.
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(2) The drawing of a bill or its endorsement does
not of itself operate as a transfer or assignment to the
holder of funds in the hands of the drawee.

Relevant legislation

BEi\--sections 23 and 53
VCC-sections 3-401 and 409
VLB--annex to the VLB, article 16

Cross references

Liability of an acceptor: article 36
Definition of endorsement: article 5 (2)

COMMENTARY

Paragraph (1)

1. The rule expressed in this paragraph is common to all
systems. i\rticle 27 provides that no person is liable on a bill
unless he signs it. In conformity with this general rule under
article 35 (l) the drawee is not liable on a bill until he
accepts it.

Paragraph (2)

2. This paragraph provides that the drawing of a bill does
not of itself operate as a transfer or an assignment to the
holder of any funds in the hands of the drawee. (i\n assign
ment may, of course, be evidenced by facts outside the bill.)
The rule of paragraph (2) follows substantially the BEi\
and vec. There is no similar provision in the ULB. How
ever, article 16 of the annex to the ULB provides that "the
question whether the drawer is obliged to provide cover
(provision) at maturity and whether the holder has special
rights to this cover, remains outside the scope of the uniform
law". Most countries following the Geneva system do not
recognize "provision".

Article 36

The acceptor engages that he will pay to the holder:
(a) At maturity, the amount of the bill;
(b) After maturity, the amount of the bill and any

interest and expenses which may be claimed under
article 67 (b) or 68.

Relevant legislation

BEi\--sections 17 (1) and S4 (1)
VCC--section 3-410
VLB--article 28

COMMIlNTARY

1. The rule expressed in this article follows substantially
the provisions of the main legal systems. The acceptor is the
primary party liable on the bill. His obligation is uncondi
tional, i.e., he is liable on the bill even if the bill was not
presented for payment, and no protest was made.

2. The liability of the acceptor is to pay the bill at maturity
to the holder. If the bill was paid to the holder by the drawer
or by an endorser, or if the holder discharges the drawer
or the endorser of their liability, the acceptor is liable to pay
the amount of the bill to the drawer or endorser who was so
discharged and who is in possession of the bill.

Article 37

An acceptance must be written on the bill and may
be effected either by the drawee's signature alone or
by his signature accompanied by the word "accepted"
or by words of similar import.

Relevant legislation

BM--sections 2 and 17 (2) (a)
VCC-section 3-410 (1)
VLB--articles 2S and 29

COMMENTARY

This article follows in substance the relevant provisions
of the principal legal systems. It provides that the acceptance
must be in writing and on the bill. It must be signed by the
drawee. i\ person who is not a drawee cannot accept a bill.

Article 38

( 1) A bill may be accepted:
(a) Before the instrument has been signed by the

drawer, or while otherwise incomplete;
(b) Before, at or after maturity, or after it has been

dishonoured by non-acceptance or non-payment.
(2) Where a bilI drawn payable at a fixed period

after sight is accepted and the acceptor has not in
dicated the date of his acceptance, the drawer, before
the issue of the bill, or the holder may insert the date
of acceptance.

(3) Where a bill drawn payable at a fixed period
after sight is dishonoured by non-acceptance and the
drawee subsequently accepts it, the holder shall be en
titled to have the acceptance dated as of the date of
presentment to the drawee for acceptance.

Relevant legislation

BEA--section 18
UCC--section 3-410 (2) and (3)
ULB--article 25

Cross references

Presentment for acceptance: article 48
Dishonour by non-acceptance: article 51
Dishonour by non-payment: article S6
Incomplete instrument: article 11
"Issue": article 5

COMMENTARY

Paragraph (1)

1. This paragraph follows substantially the BEA and
UCc. Inquiries amongst banking and trade institutions have
shown that it is not uncommon for a bill to be accepted
before its issuance or even before it is signed by the drawer
or is incomplete in other respects. Similarly, acceptance at
or after maturity occurs at times, and bills not infrequently are
accepted after dishonour by non-acceptance or non-payment.
On the basis of this information it was concluded that a rule
on the lines of paragraph (1) would be justified.

Paragraph (2)

2. A bill drawn payable at a fixed period after sight (i.e.,
at a fixed period after presentment for acceptance) must be
presented for acceptance in order to determine the date of
payment (article 46 (1) (b». It may happen that when such
a bill is presented and accepted the acceptor for one reason
or another omits to indicate the date of his acceptance. In
such case, the date of payment cannot be ascertained from the
face of the bill, and the bill is incomplete.
Paragraph (2) provides that in such case, the drawer or the

holder may insert the date of acceptance. This solution seems
to be preferable to the solution of the ULB, under which
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the holder must in such case "authenticate the omission by
a protest drawn up within the proper time" (article 25,
ULB). This law, by giving the drawer or holder the right
to insert the missing date, uses the approach that is applic
able to any other completion of an incomplete instrument
(article 11).

Paragraph (3)

3. It occurs in practice that the drawee is prepared to
accept an "after sight" bill which he had previously dis
honoured by a non-acceptance. In such case the date of ac
ceptance is important in order to determine the date of pay
ment. Paragraph (3) provides that the holder is entitled to
have the bill accepted not as from the date of the acceptance,
but as from the date of the first presentment for acceptance.
If the acceptor refuses to write the correct date, this would
be a "qualified acceptance" dealt with in article 39 and the
holder may [refuse to take the "qualified" acceptance, and
may] treat the bill as dishonoured by non-acceptance.

Article 39

(1) An acceptance may be either general or qual
ified.

(2) By a general acceptance the drawee engages to
pay the bill according to its terms.

(3) By a qualified acceptance the drawee engages to
pay the bill according to terms expressly stated in his
acceptance. An acceptance is qualified if, inter alia, it is

(a) Conditional, in that the acceptance states that
payment by the acceptor will be dependent upon the
fulfilment of a condition therein stated;

(b) Partial, in that the acceptance relates to only
part of the amount of the bill;

(c) Qualified as to place, in that the acceptance
indicates a place of payment other than the place of
payment indicated on the bill or, in the absence of such
indication, other than the address indicated on the bill
as that of the drawee;

(d) Qualified as to time;

(e) An acceptance by one or more of the drawees
but not by all.

Relevant legislation

BEA-section 19
VCC-section 3-412
VLB-article 26

Cross references

"Acceptance": article 37
Dishonour by non-acceptance: article 51
The rights of the holder in case of a qualified acceptance:

article 40

COMMENTARY

This article follows in substance the relevant provision of
the BEA. Its purpose is to define the expressions "general
acceptance" and "qualified acceptance". Those expressions
are of importance in connexion with article 40.

Article 40

(1) The holder may refuse a qualified acceptance
other than a partial [or local] acceptance. Upon such
refusal the bill is dishonoured by non-acceptance.

(2) Where a holder takes a qualified acceptance
other than an acceptance which is partial or is qualified
as to place, the drawer and any endorser and guarantor
who do not affirmatively assent shall be discharged of
liability on the bill.

(3) Where the drawee gives a partial acceptance,
the bill is dishonoured by non-acceptance as to the part
of the amount not accepted.

Relevant legislation

BEA-section 44

VCC-section 3-412

VLB-article 26

Cross references

"Qualified acceptance": article 46

"Dishonour by non-acceptance": article 62

"Partial acceptance": article 46

CoMMENTARY

1. Pursuant to article 40 and in conformity with the main
legal systems, when the drawee offers a qualified acceptance,
the holder has an option. He may reject the offer, insist on a
general acceptance, and treat the refusal to give it as a
dishonour. After any necessary protest the holder may exer
cise a right of recourse against the drawer, endorsers and
their guarantors. If the holder opts to take the qualified ac
ceptance, the acceptor is liable according to the terms of his
acceptance. As far as the drawer, the endorsers and their
guarantors are concerned, if they do not affirmatively assent,
they are discharged. Article 40 deviates from the BEA in
providing that only the affirmative consent by the drawer,
endorsers and their guarantors will prevent their discharge.
The BEA (section 44) provides that notice of the qualified
acceptance should be given to the drawer and any endorser;
if they do not express their dissent within a reasonable time,
they shall be deemed to have assented.

2. An exception to this rule is recognized by this law in
case of "partial acceptance", Le., an acceptance of only a part
of the amount of the bill (article 39 (3) (b». Article 40
provides that, in such case, the holder must take the partial
acceptance. The bill is not dishonoured as to the part accepted.
As to the part not accepted, the bill is considered to be
dishonoured by non-acceptance.

3. In the reply to the questionnaire (A/CN.9/48, para. 79),
nearly half of the replies favoured a rule imposing on the
holder the duty to take partial acceptance; slightly more than
half opposed such a rule. The stronger reasons seemed to
support the view that it is to be to the advantage of all
parties that partial acceptance should be taken. Therefore, this
draft provides that the holder may not refuse partial accept
ance.

D. THE ENDORSER

Article 41

The endorser engages that upon dishonour of the
bill by non-acceptance or non-payment, and upon any
necessary protest, he will pay the amount of the bill,
and any interest and expenses which may be claimed
under articles 67 or 68, to the holder or to any party
subsequent to himself who is in possession of the bill
and who is discharged from liability thereon in accord
ance with articles 69 (2),70, 71 or 76.
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Relevant legislation

BEA-section 55 (2) (a)

UCC-section 3-414 (1)
ULB-article 1

Cross references

"Dishonour by non-acceptance": article 51
"Dishonour by non-payment": article 56
Necessary protest: article 57
Definitions of "holder": article 5 (4)

COMMENTARY

1. The provISIons of this article are substantially similar
to those of the BEA, UCC and ULB. The endorser's liability,
like that of the drawer's, is "secondary" and "conditiona""
(see commentary to article 34). For further commentary on
this article see commentary to article 34.

2. In addition to his liability on the bill, an endorser may
incur liability for any damages suffered by a holder subse
quent to himself in accordance with the provisions of
article 42.

Article 42

( 1) Any person who negotiates a bill shall be liable
to any holder subsequent to himself for any damages
that such holder may suffer on account of the fact that
prior to the negotiation

(a) A signature on the bill was forged or unauthor-
ized; or

(b) The bill was materially altered; or
(c) A party has a valid claim or defence; or
(d) The bill is dishonoured by non-acceptance or

non-payment.
(2) Liability on account of any defect mentioned in

paragraph (1) shall be incurred only to a holder who
took the bill without knowledge of such defect.

Relevant legislation

BEA-sections 55 (2) (b) and 52 (a) and (c)
Vec-sections 3-417 (2)

Cross references

Definition of "endorsement": article 5 (3)

Definition of "holder": article 5 (4)

Forged signature: article 28
Material alteration: article 29
"Claim or defence": article 24
Dishonour by non-acceptance: article 51
Dishonour by non-payment: article 56
"Knowledge ofa fact": article 6

COMMENTARY

1. In addition to his liability on the bill pursuant to
article 41, an endorser may inour liability to any holder
subsequent to himself for any damages that such holder may
suffer because of defects in previous signatures, material
alteration or other defects in the endorser's title to the bill.
Such liability may arise even before maturity of the bill,
and the amount of the damages is not necessarily the amount
of the bill. Under the uec (section 3-417 (2» and the BEA
(section 58, dealing only with a bill payable to bearer) such
liability is based on the concept of "warranties". This concept
is not known in countries following the Geneva uniform law,

and in the interest of clarity is not employed in this Law.
Article 42 is drafted in terms of liability for damages-a
concept known to all legal systems.
Example A. The signature of the payee was forged. The

forger "endorsed" the bill to A. A endorsed the bill to B.
After such endorsement and before maturity the forgery
was discovered. The payee, of course, is not liable on the
bill since his signature was forged (article 28). Pursuant to
article 42, B has a right to receive compensation from A
for any damages that he may suffer because of his inability
to receive payment of the bill from the payee.

Example B. A bill which stated the sum payable as $1,000
was accepted. The payee then raised the sum to $21,000 and
endorsed the bill to A. A endorsed the bill to B.
By virtue of article 42, B has a right against A to com

pensation for the damage he may suffer because of his
inability to receive payment of the full amount from the
drawer, who is liable, pursuant to article 29 (see exam
ple A above), only for the amount of $1,000.

2. Liability pursuant to article 42 runs in favour of any
holder subsequent to the endorser. It is not limited to the
immediate holder who took the bill from the endorsee thought
to be liable. The holder has a right pursuant to article 42
only if he did not know about the defect when he took
the bill.

E. THE GUARANTOR

Article 43

(1) Payment of a bill may be guaranteed, as to the
whole or part of its amount, by any person who need
not be a party to the bill.

(2) A guarantee must be written on the bill or on
a slip affixed thereto. It is expressed by the words:
"guaranteed", "avaf', "good as aval" , or by words
of similar import, accompanied by the signature of the
guarantor.

(3) A guarantor may specify the party whose pay
ment he guarantees.

(4) In the absence of such specification, the person
guaranteed shall be the drawer.

Relevant legislation

VLB-Articles 30 and 31

Cross reference

"Party": article 5 (5)

COMMENTARY

1. The provision of this article, and of articles 44 and 45,
follow in substance the provisions of the ULB in respect of
the giver of an aval. The liability of a guarantor, pursuant
to articles 43 to 45 is "on the bill", and is "negotiable" in
nature, i.e. it runs in favour of any subsequent holder, and
defences will not be available against preferred rights of a
protected holder. Nothing in this article prevents a person
from guaranteeing the payment of a bill by an ordinary non
negotiable guarantee, governed by national law.

2. Payment may be guaranteed by a third person or by
a person who is already a party. In that case, his liability as
a guarantor should add to his main liability as a party, e.g.,
the endorsee may guarantee payment by the acceptor.

3. A person does not incur the liability of guarantee under
the Law merely by signing his name on the bill. Such person
is liable, pursuant to article 32, "as an endorser". In order to
incur liability as a guarantor, the person signing the bill must
use words expressing a guarantee (e.g.: "guaranteed", "good
as aval").
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4. A guarantor may specify the party whose liability he

guarantees (i.e. "guarantee payment by the acceptor"). It may
occur, however, that the guarantor has not specified the person
guaranteed. In such case, the guarantee is not invalid. Para
graph (4) provides that in such case "the person guaranteed
shall be the drawer".

5. Paragraph (4) lays down a rule of law rather than a
rule of evidence; proof as to the guarantor's intent would
be irrelevant.

Article 44

(1) A. guarantor shall be liable on the bill to the
same extent as the party for whom he has become
guarantor, unless the guarantor has stipulated other
wise.

(2) The guarantor shall be liable ou the bill even
when the party for whom he has become guarantor
is not liable thereon, unless that party's lack of liability
is apparent from the face of the bill.

Relevant legislation

ULB-article 30
COMMENTARY

1. The liability of a guarantor is similar to that of the
person for whom he has become guarantor. It follows, there
fore, that if the person guaranteed is the drawer or the
endorser, the guarantor is not liable on the bill if the bill
was not duly presented and due protest was not effected.
If the person guaranteed is discharged of his liability on
the bill, the guarantor is discharged. Similarly, if the person
guaranteed has a defence to his liability on the bill-whether
this defence relates to the bill or whether it relates to another
transaction-this defence is available to the guarantor since
he is liable "to the same extent as the person for whom he
has become guarantor".

2. The guarantor under articles 43 to 45 differs from the
"non-negotiable" guarantor in that his liability is not truly
secondary in nature. Par,agraph 2 provides that a guarantor
shall be liable on the bill "even when the person for whom
he has become a guarantor is not liable on the bill" except
where such absence of liability is apparent from the face of
the bill.
Example A. A guaranteed payment by the drawer. The

drawer is a person who has no capacity to incur liability
on the bill. Pursuant to article 44 (2), A is liable on
the bill.

Example B. A guaranteed payment by the drawer. The
drawer's signature was forged. Though suoh "drawer" is not
liable on the bill (see article 28), A is liable on the bill.

Example C. A guaranteed payment by the payee. The payee
transferred the bill without the necessary endorsement. The
payee is not liable on the bill, and his absence of liability
"is apparent from the face of the bill". A is not liable on
the bill.
3. The policy behind paragraph (2) is to protect the

reasonable expectations of a holder. If from the face of the
bill it appears that the person guaranteed is liable on the bill,
the guarantor should be liable in the same manner. On the
other hand, if from the face of the bill it is shown that
the person guaranteed is not liable on the bill, the basic
reason for the rule-to protect the holder's reasonable ex
pectations--does not support liability for the guarantor.

Article 45

The guarantor, when he pays the bill, shall have
rights on the bill against the party guaranteed and
against those who are liable thereon to that party.

Relevant legislation
ULB-article 30

Cross references

Payment of the bill: article 70
Party: article 5

COMMENTARY

By payment of the bill, the guarantor acquires rights on the
bill against the person whose payment was guaranteed, and
against those persons who are liable on the bill to that per
son.

Part Five. Presentment, dishonour and recourse

Section 1. Presentment for lreceptance

Article 46

( 1) The holder must present a bill for acceptance
(a) When the drawer or an endorser or a guarantor

has stipulated ou the bill that it shall be so presented;
(b) Wheu the bill is drawn payable at a fixed period

after sight; or
[ (c) When the bill is drawn payable elsewhere than

at the residence or place of business of the drawee].
(2) The holder may present for acceptance any

other bill.

Relevant legislation

BEA-section 39
UCC-section 3-501 (1) (a)
ULB-articles 21 and 22

Cross references

Definition of "holder": article 5 (4)
Acceptance: article 37
Stipulation on a bill: article 31
Definite time: article 9 (3)

COMMENTARY

1. The general Tule embodied in this article is that pre
sentment for acceptance is optional, except in the cases stated
in subparagraphs (a), (b) and (c) of paragraph (1). In those
cases presentment for acceptance is necessary in order to
render prior parties liable on the bill. The provisions of
paragraph 1 (a) and (b) are common to the Geneva and
Anglo-American systems.

Paragraph (1) (a)

2. An express stipulation on a bill that it must be presented
for acceptance is effective only in respect of the party who
made the stipulation (article 31 (2». A stipulation requiring
presentment may also oblige the holder to present the bill
within a specific period of time or at or after a specified date
or the occurrence of a specific event (article 47 (1).

Example. The drawer D drew a fixed-term bill on drawee
B payable to payee P. P endorsed the bill to C and stipu
lated on the bill that it is to be presented for acceptance be
fore a certain date.

(a) C does not present the bill for acceptance: P is not
liable on the bill (see article 50 (1».

(b) C presents it after the date specified by P (but before
maturity) and acceptance is refused: P is not liable on
the bill (there is no due presentment pursuant to arti
cle 48 (g) and C requires an immediate right of re
course against D pursuant to article 51 (2».
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Paragraph 1 (b)

3. Where a bill is drawn payable at a fixed period after
sight, presentment for acceptance is necessary in order to
determine the date of maturity. If the acceptor of such a bill
omits to state on the bill the date of acceptance, the holder
may insert that date (article 38 (2».

Paragraph 1 (c)

4. The BEA (s.39) and the UCC (s.3-501 (1) (a» re
quire presentment for acceptance of a bill which is drawn pay
able elsewhere than at the residence or place of business of
the drawee. Such a bill is often referred to as a "domiciled"
bill. The ULB (article 22) provides that where a bill is drawn
payable at the address of a third party or in a locality other
than that of the domicile of the drawee, the drawer may not
prohibit presentment for acceptance. Under the Geneva system,
the holder retains therefore his option to present or not present
a bill so drawn.

Under the Anglo-American system, the rationale of the
obligation of the holder to present a domiciled bill for
acceptance is founded upon the need to advise the drawee that
a bill has been drawn upon him payable at a place other
than that of his residence or place of business (usually a
bank), so as to enable him to provide his agent (the bank)
with the necessary funds. Under that system, failure by the
holder to present a domiciled bill for acceptance results in
discharge of the liability of prior parties.

Under the Geneva uniform law, the failure by the holder
to present a domiciled bill does not make him lose his rights
on the bill against prior parties, unless of course the drawer
or an endorser has expressly stipulated that it shall be presented
for acceptance.

5. Enquiries amongst banking and trade institutions have
not led to a clearcut view as to whether it is desirable to in
clude in article 46 a provision on the lines of subpara
graph (c); that subparagraph is therefore placed between
brackets.

It would appear that, in actual practice, a rule on the
lines of subparagraph (c) would not impose an undue burden
upon the holder. Enquiries on current practice have shown that
presentment for acceptance, even in the case of fixed-term
bills, is normally made since acceptance by the drawee estab
lishes his liability on the bill, and, in the case of non
acceptance renders prior parties immediately liable. Moreover,
in many countries the Central Bank will purchase only bills
that have been accepted, or the purchase of non-accepted
bills is restricted to bills which do not exceed a certain
amount or in respect of which the period between the time of
drawing and the maturity date does not exceed a certain
minimum period.

On the other hand, the inclusion of subparagraph (c) in
the uniform law would relieve prior parties of their liability
on the bill to the holder if the holder failed to present a
domiciled bill for acceptance; and it could be argued that
such non-liability of the drawer or of an endorser who has
received goods from the holder for the issue or endorsement
of the bill imposes undue hardship upon the holder.

6. Consideration was given to a compromise approach
whereby the non-presentment of a domiciled bill would have
a different legal effect than the non-presentment of bills
which fall within the provisions of subparagraphs (a) or (b).
Under that approach, if the failure of the holder to present
a domiciled bill for acceptance is the cause of non-payment
by the drawee, the drawer and the endorsers would still
be liable on their signature but should be able to seek compen
sation from the holder for the damages they have suffered
because they were obliged to pay the bill in place of the
drawee. In certain circumstances, this would lead to a result
similar to that obtaining under Anglo-American law. How
ever, there may be cases in which the dishonour by non-

payment is not caused by the failure of the holder to present
the bill for acceptance. In such cases, the compromise ap
proach provided that the drawer or endorsers should pay the
amount of the bill at maturity without a right to receive
compensation from the holder.

7. Summing up, three alternative solutions are therefore
possible:

(i) The holder has an option to present or not present a
domiciled bill for acceptance; in that case subpara
graph (c) should be deleted;

(ii) The holder must present a domiciled bill for acceptance
and failure to present results in non-liability of prior
parties; in that case, subparagraph (c) should be re
tained;

(iii) The holder must present a domiciled bill for accept
ance and failure to present renders him liable to a
prior party for any damages that may result from
such failure if the bill is dishonoured by non
payment; in that case subparagraph (c) should be
retained and article 50 should be modified accordingly.

Paragraph 2

8. Presentment for acceptance is optional in respect of bills
that do not fall within paragraph (l). Bills drawn payable on
demand entitle the holder to immediate payment upon present
ment. Consequently, if the drawee refuses to pay a demand
bill, but accepts it, the holder may refuse to take the accept
ance and treat the bill as dishonoured by non-payment. How
ever, the acceptance establishes the liability of the acceptor
on the bill.

Article 47

(1) The drawer or an endorser or a guarantor may
stipulate on the bill that it shall not be presented for
acceptance or that it shall not be presented before a
specified date or before the occurrence of a specified
event.

(2) Where a bill is presented for acceptance not
withstanding a stipulation permitted under paragraph
(1), and acceptance is refused, the bill is not thereby
dishonoured in respect of the party making the stipula
tion.

(3) Where the drawee accepts a bill notwithstand
ing a stipulation that it shall not be presented for
acceptance, the acceptance shall be effective.

Relevant legislation

ULB-article 22

Cross references

Exclusion or limitation of liability on the bill: article 31.
Dishonour by non-acceptance: article 51.

COMMENTARY

Paragraph (1)

1. The legal effect of a prohibition from presenting a bill
for acceptance is that the holder cannot exercise an immediate
right of recourse for dishonour by non-acceptance against the
parties in respect of whom the stipulation is operative. Simi
larly, where a party stipulates that the bill shall not be pre
sented before a certain date, the right of recourse for dis
honour by non-acceptance against such party will only accrue
to the holder if the dishonour occurred on or after that date.

2. Paragraph (1) permits a stipulation to the effect that
the bill must not be presented before the occurrence of a
specified event. Enquiries amongst banking and trade institu
tions have shown that such stipulations occur not infrequently.
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In some countries, particularly Latin American, it appears to
be normal practice to delay presentment until the merchandise
has arrived or (in some African countries) until after cus
toms clearance. In some countries, drawees often refuse to
accept documentary bills on the ground that the carrying
vessel has not yet reached its destination point, and a bill
may therefore often direct a holder not to present it for accept
ance until the vessel has arrived.

Such stipulation, if made on a bill drawn payable at a fixed
period after sight, does not affect the validity of the instrument
as an international bill of exchange on the ground that the
instrument would no longer be payable at a definite time or
would be "conditional". If the specified event did not occur,
for instance the vessel suffered shipwreck before reaching its
destination, presentment for acceptance as directed by the
stipulation is obviously impossible and would be dispensed
with under article 49 (2). In that case, the holder would
acquire an immediate right of recourse against the party who
made the stipulation (by virtue of article 51 (1) (b». The bill
is not made "conditional" by such a stipulation because the
order to pay is not conditional.

3. In contrast to paragraph 1, article 22 of the ULB pro
vides that the stipulation prohibiting presentment for accept
ance, whether totally or limited in time, can only be made
by the drawer. The present paragraph extends a similar pos
sibility to endorsers and guarantors; this extension is con
sistent with article 31 which provides that any party to a bill
may exclude or limit his liability on the bill.

Paragraph (2)

4. ". . . The bill is not thereby dishonoured by non
acceptance" means that the holder cannot exercise, under
article 51 (2), an immediate right of recourse in the event
of non-acceptance against a prior party who made the stipula
tion.

Paragraph (3)

5. An acceptance is an engagement on the part of the
drawee that he will pay the bill to the holder (article 36). The
acceptance of a bill does not adversely affect a party who
made the stipulation under paragraph (1).

Article 48
A bill is du1y presented for acceptance if it is pre

sented in accordance with the following rules:
(a) The holder must present the bill to the drawee.
(b) A bill drawn upon two or more drawees may

be presented to anyone of them, unless the bill clearly
indicates otherwise.

(c) Where the drawee is dead, presentment may
be made to the person or authority who, under the ap
plicable l,aw is entitled to administer his estate.

(d) Where the drawee is in the course of insolvency
proceedings, presentment may be made to a person
who under the applicable law is authorized to act in his
place.

(e) Where a bill is drawn payable on, or at a fixed
period after, a stated date, any presentment for accept
ance must be made before the date of maturity.

(f) A bill drawn payable at a fixed period after
sight must be presented for acceptance within one year
of its date.

(g) A bill in which the drawer or an endorser or a
guarantor has stated a date or time-limit for present
ment for acceptance must be presented on the stated
date or within the stated time-limit.

(h) A bill in which the drawer or an endorser or a
guarantor has stipulated that it shall be presented for
acceptance, but without stating a date or time-limit
for presentment, [or a bill which is drawn payable else
where than at the place of business or residence of
the drawee and which is not a bill payable after sight,]
must be presented before the date of maturity.

Relevant legislation

BEA-sections 40 and 41
VCC-sections 3-503 and 504
VLB-articles 21, 23, 24

Cross references

Definition of "holder": article 5 (4)
Bill drawn upon two or more drawees: article 10

COMMENTARY

1. This article sets forth the rules regarding proper pre
sentment for acceptance.

Paragraph (a)

2. As elsewhere in this Law, the word "holder" or "drawee"
includes an authorized agent.

3. In contrast to presentment for payment, which is local,
Le. where the funds are, presentment for acceptance is per
sonal. It must be made to the drawee himself because he
must write the acceptance. For this reason, it is not necessary
to set forth rules as to the place of presentment for accept
ance.

Paragraph (b)

4. This paragraph envisages the special case of bills drawn
upon two or more drawees, and follows in this respect section
3-504 (3) (a) of the VCC which eliminates the require
ment, found in section 41 (l) (b) of the BEA, that present
ment be made to each of two or more drawees. Under para
graph (b), presentment is to be made to all drawees only when
it is so indicated on the bill.

Paragraphs (c) and (d)

5. If the drawee is dead or is in the course of insolvency
proceedings, the holder may, pursuant to article 49 (a), dis
pense with presentment for acceptance. In these cases, present
ment is therefore optional and paragraphs (2) and (3) indicate
to whom presentment may be made. A similar provision ob
tains under the BEA (sections 41 (1) (c) and (d) and 2 (a».

Paragraphs (e) to (h)

6. The provisions of these paragraphs lay down rules as to
the time of presentment for acceptance.

Paragraph (e)

7. "Before the date of maturity". This is in accordance with
the VLB (article 21). The BEA and VCC permit present
ment for acceptance also on the date on which the bill is
payable.

Paragraph (£)

8. As regards the period of time within which a bill pay
able at a fixed period after sight must be presented for accept
ance, paragraph (I) follows the ULB by laying down a
period of one year as from the date stated on the bill or, if
no such date is stated, from the date of the bill. The BEA and
vee provide that an after sight bill must be either presented
for acceptance or negotiated within a reasonable time. Since
the concept of "reasonable time" with reference to negotiable
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instruments is unknown outside the common law countries and
might lead to difficulties of application on universal level, it
has not been retained in this draft.

Paragraph (g)

9. Paragraph (g) also covers bills payable after sight in
respect of which a party has extended or abridged the time
of presentment prescribed by paragraph (f). Pursuant to
article 31 (2), such a stipulation is personal to the party
stipulating it. The provision of paragraph (g) leads to the
following result in the case of bills payable after sight: If an
endorser stipulated that the bill must be presented within six
months after date, and the holder presented the bill (say)
seven months after date, the holder loses his right of recourse
against that endorser, whether the bill was accepted or not,
by reason of the fact that there was no due presentment for
acceptance in respect of that endorser. If the drawee refuses
to accept, the parties to the bill other than that endorser
are liable on the bill and the holder may exercise an immediate
right of recourse against such parties by virtue of article 51 (2).

Paragraph (h)

10. Paragraph (h) covers the two remaining types of bill
in respect of which presentment for acceptance is necessary
pursuant to article 46 (b) and (c).

Presentment for acceptance by mail

10. Consideration has been given to a provision worded
as follows:

"Where authorized by agreement or by the usage of
banking or trade, a presentment by acceptance by mail is
sufficient, in which event the time of presentment is
determined by the time of receipt of the mail".
A similar provision covered presentment for payment

by mail.
These provisions were inspired by similar provisions found

in the BEA (s.41 (1) (e» and the DCC (s. 3-504 (2) (a».
11. Subsequent enquiries as to business and banking prac

tices with regard to presentation by mail revealed little or no
usage in this respect, in either common law and civil countries,
mainly because of the many difficulties to which presentment
by mail may give rise in practice. Amongst the difficulties put
forward by banking and trade circles are the following:

(i) The difficulty of fixing appropriate and practicable
time-limits since postal services cannot always and
everywhere be relied upon; e.g. there can be mistakes
in delivery of the mail, postal strikes or other cir
cumstances that are beyond the control of the parties;

(ii) The difficulty of obtaining satisfactory evidence of
the fact that a registered letter has been delivered to
the drawee or acceptor;

(iii) The difficulty for the holder to prove that the reo
gistered letter did indeed contain the bill sent for
presentment;

(iv) The existence of generous time-limits (necessary for
international bHls) within which the holder must
receive notification of payment, or of dishonour, might
induce debtors to pay only shortly before the expiry
of such time-limits;

(v) In the event of dishonour the holder will have lost
possession of the bill and in some countries the law
establishes a presumption of payment in favour of
the drawee or the acceptor in possession of the bill.

12. In view of the absence of support for a rule which
would entitle the holder to treat a bilI presented by mail as
dishonoured simply because of the passage of a given period
of time, the present draft of the uniform law does not set
forth a rule on presentment by mail. Nor does the present
draft contain a rule that prevents presentment by mail.
Presentment may be made not only by the holder, but also
by an agent. Technically, the postal service would serve as

an agent of the holder in making presentment. The issue is
therefore whether special rules of substantive law or of
evidence should be provided in the uniform law regarding
the special case of presentment by mail. The evidence and
opinion summarized above has led to the conclusion that no
special provision should be made for presentment by mail.

Article 49

Presentment for acceptance shall be dispensed with
(1) Where the drawee is dead or is in the course

of insolvency proceedings, or is a person not having
capacity to accept the bill; or

(2) Where, with the exercise of reasonable diligence,
presentment cannot be effected within the time-limits
prescribed for presentment for acceptance;

(3) Where a party has waived presentment ex
pressly or by implication, in respect of such party.

Relevant legislation

BEA-section 41 (2)
UCC-section 3-511
ULB-artic1e 54

Cross reference

Time-limits for presentment for acceptance: article 48 (e)
to (h)

COMMENTARY

1. The common law system and the Geneva Uniform Law
both recognize the existence of circumstances which excuse
the holder from an obligation to present a bill for acceptance
or for payment, or from drawing up a protest. However,
there are sharp differences as to the approach adopted, on
the one hand, by the BEA and DCC and, on the other hand,
by the ULB:

(a) Under the English and American statutes, circumstances
beyond the control of the holder excuse delay in presentment
or protesting; once the cause of delay has ceased to operate
presentment or protest must be made with "reasonable
diligence". Presentment or protest is dispensed with when,
after the exercise of reasonable diligence, it cannot be
effected. Under the ULB, the existence of an unsurmountable
obstacle ("vis major") extends the time-limits for presentment
or for protest. The holder must, on pain of losing his right
of recourse against the drawer, endorsers and their guarantors,
present the bill or draw up protest "without delay" if the
"vis major" ceases to operate within a period of 30 days after
maturity, or, in respect of demand bills and after sight bills,
within 30 days as from the date on which the holder has
given notice of "vis major" to his endorser. The holder is
dispensed from making presentment or protest if the "vis
major" continues to operate beyond that period, and he is
then permitted to exercise an immediate right of recourse.

(b) The grounds upon which presentment or protest is
excused or dispensed with under the two systems also differ.
The ULB mentions only "vis major", including the "legal
prohibition (prescription legale) by any State", but excludes
expressly "facts which are purely personal to the holder".
Under the BEA and DCC, such "personal facts" can be a
legitimate cause for delay or for dispensation.

(c) The BEA and DCC set forth grounds, excusing delay
in presentment or protest or dispensing with these formalities,
that are not expressly mentioned in the ULB, and vice versa.

2. Article 49 does not make provision for the excuse of
delay. This Law adopts a system of fixed time-limits for
presentment for acceptance (cf. article 48), as in the DLB,
rather than the concept of reasonable time recognized under
Anglo-American law. If by reasonable diligence presentment
for acceptance cannot be made within the prescribed time-
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limits for such presentment, presentment is completely dis
pensed with; the bill is then dishonoured by non-acceptance
(article 51 (l) (b)) and the holder acquires an immediate
right of recourse against prior parties (article 51 (2)).

3. If the drawee is dead, presentment to "the person or
authority who under the applicable law is entitled to ad
minister his estate or to his heirs" is optional (article 48 (c)).

4. If the drawee is in the course of insolvency proceedings,
presentment to "a person who under the applicable law is
authorized to act in his place" is optional (article 48 (d)).
The question what constitutes insolvency is left to national law.

Article 50

(1) If a bill which must be presented for accept
ance in accordance with article 46 (l) (a) is not duly
presented, the party who stipulated on the bill that it
shall be presented shall not be liable on the bill.

(2) If a bill which must be presented for acceptance
in accordance with arricle 46 (1) (b) or (c) is not duly
presented, the drawer, the endorsers and the guar
antors shall not be liable on the bill.

Relevant legislation

BEA-sections 39 (3) and (4),40
Uec-sections 3-501, 502
ULB-article 53

Cross references

Bills that must be presented for acceptance: article 46
Due presentment for acceptance: article 48
Presentment dispensed with: article 49

COMMENTARY

Paragraph (1)

1. Pursuant to article 31 (2), a stipulation that the bill
must be presented for acceptance is effective only in respect
of the party making the stipulation. Therefore, if the bill is
not presented, that party is not liable. The holder cannot
exercise against him a right of recourse if the bill is subse
quently dishonoured by non-payment.

Paragraph (2)

2. This paragraph concerns bills drawn payable at a fixed
period after sight and those that are payable elsewhere than
at the residence or place of business of the drawee. Non
presentment of such bills results in the holder failing to
acquire a right of recourse against all prior parties in the
event of dishonour by non-payment.

3. The consequences of failure to present is that specified
parties "shall not be liable on the bill". The draft d~aws a
distinction between circumstances that bar the creatIOn of
liability and circumstances that lead to discharge. The under
taking of the drawer or an endorser is that "upon dishonour
of the bill by non-acceptance . . . he will pay the amount of
the bill" (see articles 34 (the drawer) and 41 (endorser)).
If the bill is not presented for acceptance, although it must
be so presented under article 46 (1), it is not dishonoured
by non-acceptance, and the liability of the drawer and en
dorsers does not materialize. On the other hand, a party is
"discharged" of his liability, if he paid the bill, or on any
other ground set forth in article 69 of this Law. The notion
of discharge, as used in that and other articles in part six,
implies that the liability of a party has materialized.

4. The same considerations obtain in respect of the use
of the expression "shall not be liable" in article 55 in the
context of failure to present for payment.

Article 51

(1) A bill is dishonoured by non-acceptance
(a) When acceptance is refused upon due present

ment or when the holder cannot obtain the acceptance
to which he is entitled under this Law; or

(b) When presentment for acceptance is dispensed
with pursuant to article 49, and the bill is not accepted.

(2) Where a bill is dishonoured by non-acceptance
the holder may, subject to the provisions of article 57,
exercise an immediate right of recourse against the
drawer, the endorsers and the guarantors.

Relevant legislation

BEA-sections 42 and 43

UCC-section 3-507

ULB-artic\e 53

Cross references

Due presentment: article 48

Presentment dispensed with: article 49

An acceptance to which the holder is entitled: article 40

COMMENTARY

Paragraph (I) (a): "acceptance to which he is entitled"

1. Pursuant to article 40, the holder is entitled to a general
acceptance; he may refuse to take a qualified acceptance and
the bill is then dishonoured.

As to what constitutes a general or a qualified acceptance,
see article 39 (2) and (3)

2. The fact that a bill has been dishonoured by non
acceptance does not prevent the drawee from accepting it
subsequently (see article 38 (l) (b».

3. The term "dishonour" is not used in the Geneva uniform
law, but appears to be widely understood in civil law coun
tries. The term, as used in this Law, comprises actual dis
honour (a refusal to accept or to pay) and constructive dis
honour (where presentment is dispensed with).

4. The immediate right of recourse can only be exercised
after the bill has been duly protested for dishonour by non
acceptance (article 57).

Section 2. Presentment for payment

Article 52

( 1) Presentment of a bill for payment shall be
necessary in order to render the drawer, an endorser
or a guarantor liable on the bill.

(2) Presentment for payment shall not be necessary
to render the acceptor liable.

Relevant legislation

BEA-section 45 and 52
DCC-section 3-501
ULB-article 38.

Cross references

Liability of the drawer: article 34
Liability of an endorser: article 41
Liability of a guarantor: article 44
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COMMENTARY

Paragraph (I)

1. Presentment for payment is a condition precedent to
liability of the drawer, endorsers and their guarantors. Failure
to present deprives the holder from his right of recourse
against prior parties (article 55).

2. As to what constitutes due presentment for payment,
see article 53.

Paragraph (2)

3. The acceptor is liable by virtue of his acceptance; pre
sentment for payment to him, or to his guarantor, is not a
condition precedent to his liability on the bill.

Article 53

A bill is duly presented for payment if it is presented
in accordance with the following rules:

(a) The holder of a bill must present the bill for
payment to the drawee or to the acceptor.

(b) Where a bill is drawn upon or accepted by two
or more drawees, it shall be sufficient to present the bill
to anyone of them; ifa place of payment is specified,
presentment shall be made at that place.

(c) Where the drawee or acceptor is dead, and no
place of payment is specified, presentment must be
made to the person or authority who under the ap
plicable law is entitled to administer his estate.

(d) A bilI which is not payable on demand must
be presented for payment on the day on which it is
payable or on one of the two business days which
follow.

(e) A bill which is payable on demand must be
presented for payment within one year of its stated
date and if the bill is undated within one year of the
issue thereof.

(f) A bHI must be presented for payment:
(i) At the place of payment specifi,ed on the bill; or

(ii) Where no place of payment is specified, at the
address of the drawee or the acceptor indicated
on the bill; or

(iii) Where no place of payment is specified and
the address of the drawee or the acceptor is
not indicated at the principal place of business
or residence of the drawee or the acceptor.

Relevant legislation

BEA-sections 45 and 52

VCC-sections 3-501, 503 and 504.

VLB-articles 34 and 38.

Cross references

Definition of "holder": article 5 (4)

Bill drawn upon two or more drawees: article 10

Bills payable at a definite time: article 9 (3)

Bill payable on demand: article 9 (1)

COMMENTARY

1. This article sets forth the rules regarding proper pre
sentment for payment.

Paragraph (a)

2. As elsewhere in this Law, the word "holder," "drawee"
or "acceptor" includes an authorized agent. Since present
ment for payment is "local", paragraph (f) sets forth rules
regarding the proper place of presentment for payment.

Paragraph (b)

3. This paragraph envisages the special case of a bill drawn
upon or accepted by two or more drawees, and follows in this
respect sections 3-504 (3) (a) of the VCC which eliminates
the requirement, found in section 45 (b) of the BEA, that
presentment be made to each of two or more drawees, unless
they are partners, and no place of payment is specified. If
a place of payment is specified on the bill, the holder must
present the bill to the drawee or acceptor at that place, but
if two or more drawees have their residence or place of
business in that place, he may present the bill to anyone of
them.

Paragraph (c)

4. If the drawee or acceptor is dead, the holder must
present the bill for payment to the person or authority who
under the applicable law is entitled to administer the drawee's
or acceptor's estate. In contrast with presentment for accept
ance (article 48 (c», the death of the drawee or of the
acceptor does not dispense with presentment for payment,
although, under article 54 (1), this circumstance may excuse
delay in making presentment.

Paragraphs (d) and (e)

5. The provisions of these paragraphs lay down rules as
to the time at which or within which presentment of payment
must be made. Presentment after the due date (in the case
of biBs payable at a definite time) or after the expiry of the
period of one year (in the case of bills payable on demand)
deprives the holder of his right of recourse if the bill is
dishonoured, and prior parties will not be liable to him on
the bill.

Paragraph (f)

6. This paragraph sets forth the rules regarding the proper
place of presentment for payment.

Article 54

(1) Delay in making presentment for payment shall
be excused when the delay is caused by circumstances
beyond the control of the holder. When the cause of
delay ceases to operate, presentment must be made
promptly [within .. . . . days].

(2) Presentment for payment shaH be dispensed
with

(a) Where the drawer or an endorser or a guarantor
has waived presentment expressly or by implication;
such waiver shall bind only the party who made it;

(b) Where a bill is not payable on demand, and
the cause of delay in making presentment continues to
operate beyond 30 days after maturity;

(c) Where a bill is payable on demand, and the
cause of delay continues to operate beyond 30 days
after the expiration of the time-limit for presentment
for payment;

(d) Where the drawee or acceptor of a bill after
the issue thereof, is in the course of insolvency pro
ceedings in the country where presentment is to be
made;

(e) Where a bill has been protested for dishonour
by non-acceptance;
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(f) As regards the drawer, where the drawee or
acceptor is not bound, as between himself and the
drawer, to pay the bill and the drawer has no reason
to believe that the bill would be paid if presented.

Relevant legislation

BEA-section 46
VCC-section 3-511
VLB-article 54

Cross reference

Due presentment for payment: article 53

COMMENTARY

Paragraph (l)

1. As to delay in presenting a bill for payment, see para
graph 1 of the commentary to article 49.

Paragraph (2) (a)

2. Waiver binds only the party who made it; this rule is
in accordance with article 31 (2).

Paragraph (2) (c)

3. Pursuant to article 53 (2), a bill payable on demand
must be presented for payment within one year of its stated
date or, if the bill is undated, within one year of its issue.

Paragraph (2), (d) and (e)

4. The provisions of these subparagraphs are based on
similar provisions of the BEA.

Article 55

If a bill is not duly presented for payment, the
drawer, the endorsers and their guarantors shall not
be liable on the bill.

Relevant legislation

BEA-section 45
VCC-section 3-501
VLB-article 53

Cross references

Due presentment for payment: article 53
Delay in presentment excused: article 54 (1)
Presentment dispensed with: article 54 (2)

COMMENTARY

Presentment of a bill for payment is one of the conditions
precedent to the liability of parties prior to the holder. There
fore, non-presentment or failure to present a bill in accordance
with the requi,rements of due presentment (article 53) deprives
the holder of his right of recOlJrse against prior parties. The
drawer may of course accept the bill after maturity, and such
an acceptance will make him liable to the holder and any
party subsequent to the holder (article 38 (1) (b».

Article 56
(1) A bill is dishonoured by non-payment
(a) When payment is refused upon due present

ment or when the holder cannot obtain the payment to
which he is entitled under this Law; or

(b) When presentment for payment is dispensed with
pursuant to article 54 (2) ,and the bill is overdue and
unpaid.

(2) Where a bill is dishonoured by non-payment
the holder may, subject to the provisions of article 57,
exercise a right of recourse against the drawer, the
endorsers and the guarantees.

Relevant legislation

BEA-section 47
VCC-section 3-507 (1)
VLB-article 43.

Cross references

Due presentment: article 53
Presentment dispensed with: article 54 (2)
Payment to which the holder is entitled: articles 71 and 72.

COMMENTARY

Paragraph (l) (a): "payment to which he is entitled"

1. Pursuant to article 71 and 72, the holder may refuse
partial payment or refuse to take payment in a place other
than the place where the bilI was duly presented for payment
in accordance with article 53 (f).

Therefore, the refusal by the holder to accept such payment
constitutes a dishonour of the bill by non-payment and the
holder acquires a right of recourse against prior parties.

2. The right of recourse can only be exercised after the
bill has been duly protested for dishonour by non-payment
(article 57).

Section 3. Recourse

Article 57

Where a bill has been dishonoured by non-accept
ance or by non-payment, the holder may exercise his
r'ight of recourse only after the bill has been duly
protested for dishonour in accordance with the pro
visions of articles 58 to 61.

Relevant legislation

BEA-section 44 (2) and 51 (2)
VCC-section 3-501 (3)
VLB-article 44

Cross references

Definition of holder: article 5
Dishonour by non-acceptance: article 51
Dishonour by non-payment: article 56
Protest for dishonour: articles 58 to 61.

COMMENTARY

1. There are three conditions that may be precedent to
the liability of the drawer, endorsers and their guarantors.
These are: (a) presentment for acceptance, where this is
required under article 46 (1), (b) presentment for payment
and (c) protest for dishonour. Once these conditions are ful
filled, the holder is entitled to exercise his right of recourse
against those parties. Failure to protest a bill for dishonour
deprives the holder of his right of recourse: prior parties are
not liable on the bill (article 60). However, the acceptor
remains liable on the bill, irrespective of whether the bill was
presented for payment or was protested for non-payment.

2. Pursuant to article 51 (2), dishonour by non-acceptance
in respect of bills payable at a definite time entitles the holder
to exercise an immediate right of recourse, i.e., before the
maturity of the bill.
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Article 58

( 1) A protest may be effected by means of a declara
tion written on the bill and signed and dated by the
drawee or the acceptor, or, in the case of a bill domi
ciled with a named person for payment, by that named
person, the declaration shall be to the effect that
acceptance or payment is refused.

(2) A protest shall be effected by means of an
authenticated protest as specified in paragraph (3 )
and (4) of this article in the following cases:

(a) Where the declaration specified in paragraph
(l) of this article is refused or cannot be obtained; or

(b) Where the bill stipulates an authenticated pro
test; or

(c) Where the holder does not effect a protest by
means of the declamtion specified in paragraph (1) of
this article.

(3) An authenticated pratest is a statement of dis
honour drawn up, signed and dated by a person author
ized to certify dishonour of a negotiable instrument by
the law of the place where acceptance or payment of
the bill was refused. The statement shall specify

(a) The person at whose request the bill is pro
tested;

(b) The place and date of protest; and
(c) The cause or reason for protecting the bill, the

demand made and the answer given, if any, or the fact
that the drawee or acceptor could not be found.

(4) An authenticated protest may
(a) Be made on the bill itself; or
(b) Be made as a separate document, in which

case it must clearly identify the bill that has been
dishonoured.

Relevant legislation

BEA-section 51 (7)
UCC-section 3-509
ULB-article 44, article 8 of the Geneva Convention of

1930 for the Settlement of Certain Conflicts of Laws in con
nexion with Bills of Exchange and Promissory Notes

(;ross references

Protest as a condition precedent to the liability of parties:
articles 57 and 60

Time for protest: article 59
Delay in protesting excused: article 61 (l)

Protest dispensed with: article 61 (2)

COMMENTARY

General

1. Under article 44 of the ULB, non-acceptance or non
payment must be evidenced by an authenticated act (protest
for non-acceptance or non-payment). Questions as to the form
of protest are left to the law of the place in which the protest
must be drawn up. The Geneva Convention providing a Uni
form Law for Bills of Exchange and Promissory Notes, in
annex II (reservations), permits a Contracting State to "pre
scribe that protest to be drawn up in its territory may be
replaced by a declaration dated and written on the bill itself,
and signed by the drawee, except where the drawer stipulates
in the body of the bill of exchange itself for an authenticated
protest".

2. Under Anglo-American law, protest is required only in
the case of foreign bills of exchange (BEA, section 51 (1)
(2); UCC, section 3-501 (3»; dishonour of an inland bill
may be evidenced by noting. Under section 51 (7) of the
BEA, a protest must contain a copy of the bill, and must be
signed by the notary making it. Under section 3-509 of the
UCC, a protest is a certificate of dishonour "made under the
hand and seal of a United States consul or vice-consul or a
notary public or other person authorized to certify dishonour
by the law of the place where dishonour occurs".

3. Replies to the 1969 Questionnaire on Negotiable Instru
ments revealed the existence of serious problems due to legal
divergencies and to the rules on procedure in various countries
with regard to legal action taken against parties to a bill (see
A/CN.9/38, paragraphs 55 to 62). These replies further
revealed a general desire for simplified rules on protest (see
A/CN.9/48, paragraphs 112 to 114). Accordingly, further
questions were addressed to banking and trade institutions in
order to ascertain the practicability of various alternative solu
tions to the problems.

4. One solution considered was to reverse the procedure
provided by article 46 of the ULB, i.e. protest should not be
required unless there were an express stipulation to that effect
on the bill, such as "with protest", "avec frais", etc. This
procedure was proposed by several respondents to the 1969
Questionnaire on Negotiable Instruments (see A/CN.9/48,
paragraph 114 (a», and has been adopted in article 85 of
the Draft Uniform Law for Latin America on Commercial
Documents l ("A protest shall be necessary only when the
drawer or a holder of a bill inserts the expression "supra
protest" on the face with visible character"). This solution
was abandoned in view of the virtually unanimous opinion of
banking and trade institutions that, owing to the legal con
sequences of dishonour to parties prior to the holder and
the duties of due presentment incumbent on the holder, some
specified kind of evidence of dishonour should be required in
all circumstances.

5. After consultation with interested international organi
zations and hanking and trading institutions, the approach
finally adopted is to provide for a simplified form of protest,
consisting in a signed declaration on the bill by the drawee
or the acceptor indicating a refusal to accept or to pay. Bills
of exchange used for settling international transactions are
commonly made payable at a bank. With respect to such
domiciled bills a declaration of dishonour would, under para
graph (l), normally be given by the paying bank (which
often acts also in a collecting capacity).

A more formal protest, Le. an authenticated protest drawn
up by a person authorized to certify dishonour under the law
of the place where the dishonour occurred, is required only
in the following cases:

(a) When the declaration of the drawee or the acceptor
is refused, or cannot be obtained; or

(b) When the bill itself specifies an authenticated protest;
or

(c) When the holder of the bill calls for an authenticated
protest.

6. The uniform law thus envisages three possibilities:

(a) Waiver of the protest (article 61 (2) (a». Such waiver
binds only the party who made it (articles 31 (2) and 61
(2) (a» and protest is required in respect of other prior
parties;

(b) A simplified form of protest by a declaration effected
in accordance with article 58 (l);

(c) An authenticated protest in the cases required under
article 58 (2).

1 Proyectos de Ley Uniforme de Titolos-Valores para Ame
rica Latina (OAEA)/Ser. GN., C-d-1589, Argentina, 11 June
1968.
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7. Paragraphs (3) and (4) lay down the form which an
authenticated protest must take.

Article 59

(1) Protest for dishonour by non-acceptance or by
non-payment must be made on the day on which the
bill is dishonoured or on one of the two business days
which follow.

[(2) An authenticated protest must be effected at
the place where 'the bill has been dishonoured.]

Relevant legislation

BEA-sections 51 and 93
UCC-section 3-509 (4)
ULB-article 44

Cross references

Form of protest: article 58
Failure to protest: article 60
Protest dispensed with: article 61 (2)

COMMENTARY

1. Obvious consideration was given to establishing time
limits for protest on the lines of the ULB; under this approach
protest for dishonour by non-acceptance must be made within
the time-limits fixed for presentment for acceptance, and protest
for dishonour by non-payment within the time-limits fixed
for presentment for payment (in the case of bills payable on
demand) or on one of the two business days following the
day on which the bill is payable (in the case of bills not
payable on demand).

2. In the course of discussions with interested international
organizations, the view was expressed that the time-limits laid
down by the ULB were too long, in particular because the
ULB (article 45) requires that notice of dishonour be given
"within the four business days which follow the day for
protest". It was pointed out that, where bills of exchange are
used for the settlement of international commercial transac
tions, it was of the utmost importance that prior parties,
against whom the holder may wish to have recourse, be
advised of the dishonour without delay. Article 59 (I) lays
down, therefore, the brief time-limit of three days, running
from, and including, the day on which the bill was dis
honoured.

Paragraph (2)

3. In the case of dishonour by non-acceptance, the place
where the bill is dishonoured is the place where acceptance
was refused by the drawee. If the drawee could not be found,
presentment for acceptance is dispensed with (article 49 (b).)
Dispensation from presentment for acceptance is a ground on
which protest is dispensed with (article 61 (e}).

4. In the case of dishonour by non-payment, the place
where the bill is dishonoured is the place where presentment
for payment must be made (article 53 (f).

Article 60

If a bill which must be protested for non-acceptance
or for non-payment is not duly protested, the drawer,
the endorsers and their guarantors shall not be liable
on the bill.

Relevant legislation

BEA-section 51(2)
UeC-section 3-501 and 502
ULB-article 53

Cross reference

Protest dispensed with: article 61

COMMENTARY

1. The provision of this article is in accordance with
the relevant provisions of the main legal systems. Protest,
together with due presentment for acceptance (where neces
sary) and for payment, is a condition precedent to the
liability of prior parties.

2. The use of the words "shall not be liable on the bill"
is explained in paragraph 3 of the commentary to article SO.

Article 61

(11) Delay in protesting a bill ,for dishonour by non
acceptance or by non-payment shan be excused when
the delay is caused by circumstances beyond the con
trol of the holder. When the cause of delay ceases to
operate, protest must be made promptly [within . . •
days].

(2) Protest for dishonour by non-acceptance or by
non-payment shall be dispensed with:

(a) Where the drawer, an endorser or a guarantor
has waived protest expressly or by implication; such
waiver shall bind only the party who made it;

(b) Where the cause of delay in making protest
continues to' operate beyond 30 days after maturity
or, in the case of a bill payable on demand, where
the cause of delay continues to operate beyond 30
days after the expiration of the time-limit fo.r present
ment for payment;

(c) As regards the drawer of a bill, where (i) the
drawer and the drawee are the same person; or (ii)
the drawer is the person to whom the bill is presented
for payment; or (iii) the drawer has countermanded
payment; or (iv) the drawee or the acceptor is under
no obligation to accept or pay the bill;

(d) As regards the endorser, where the endorser is
the person to whom the bill is presented for payment;

(e) Where presentment for acceptance or for pay
ment is dispensed with in accordance with articles 49
or 54 (2).

Relevant legislation

BEA-section 51 (8) and (9)
UCC-section 3-511 (2), (4) and (5)
ULB-article 54

Cross references

Waiver: see also article 31
Presentment for acceptance: articles 46 to 49
Presentment for payment: articles 52 to 54
Time-limit for presentment of a bill payable on demand:
article 53 (e)

COMMENTARY

Paragraph (1)

1. As to delay in protesting, see paragraph 1 of the com
mentary to article 49.

Paragraph (2) (a)

2. . .. "Waiver shall bind only the party who made it":
this rule is in accordance with article 31 (2).

3. In contrast to section 3-511 (5) of the uec, a waiver
of protest does not include or imply a waiver of presentment.
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Paragraph (2) (b)

3. Pursuant to article 53 (e), a bill payable on demand
must be presented for payment within one year of its stated
date or, if the bill is undated, within one year of its issue.

Paragraphs (2) (c), (d) and (e)

4. The provisions of these subparagraphs are based on
similar provision in the BEA.

Article 62

( 1) Where a bill has been dishonoured by non
acceptance or by non-payment, due notice of dis
honour must be given to the drawer, the endorsers and
their guarantors.

(2) Notice may be given by the holder or any
party who has himself received notice, or by any other
party who can be compelled to pay the bill.

(3) Notice operates for the benefit of all parties
who have a right of recourse on the bill against the
party notified.

Relevant legislation

BEA-section 49
UCC-section 3-508
ULB-article 45

Cross references

Dishonour by non-acceptance: article 51
Dishonour by non-payment: article 56
Form of notice of dishonour: article 63
Time-limit for giving notice of dishonour: article 64
Delay in giving notice of dishonour: article 65 (1)
Notice of dishonour dispensed with: article 65 (2)
Effects of failure to give notice of dishonour: article 66

COMMENTARY

General

1. Under the BEA and uec, the giving of notice of dis
honour is necessary to charge secondary parties. In contrast,
under the ULB, failure by the holder to give notice merely
makes him liable to such parties for damages which shall
not exceed the amount of the bill. This draft follows the
approach of the Geneva Uniform Law (see article 66).
Notice of dishonour is therefore not a condition precedent to
the liability of parties to the bill.

Paragraph (1)

2. As to what constitutes due notice of dishonour, see
article 63.

3. Under the ULB, the holder need give notice only to his
immediate endorser, and each endorser to his immediate
endorser, until ultimately the drawer is notified by the payee.
On the other hand, the BEA and the UCC require the holder
or a prior endorser liable on the bill to notify any other
party against whom he wishes to proceed. Paragraph (1)
follows the procedure laid down in Anglo-American law.

4. "... To the drawer, the endorsers and their guarantors":
the acceptor and his guarantor are not entitled to notice.

Paragraph (2)

5. This paragraph follows the similar provision of section
3-508 (1) of the uec.

Paragraph (3)

6. It follows from this paragraph that notice of dishonour
given ,by the payee to the drawer operates as a notice from

endorsers subsequent to the payee. If an endorser subsequent to
the payee exercises a right of recourse against the drawer,
the drawer cannot then claim damages under article 66 on the
ground that that endorser failed to give notice.

Article 63

Notice of dishonour may be given in writing or
orally and in any terms which identify the bill and
state that it has been dishonoured. The return of the
dishonoured bilI shall be sufficient notice.

Relevant legislation

BEA-section 49 (5) and (7)
UeC-section 3-508 (3)
ULB-article 45

CoMMENTARY

1. This article follows the substance of the relevant pro
visions of the BEA, UCC and ULB.

2. A written notice need not be signed; it suffices that
the party notified is informed of the identity of the bill and
of the fact of dishonour. All three systems provide that the
return of a dishonoured bill constitutes due notice of dis
honour.

Article 64

Notice of dishonour must be given within the two
business days which follow:

(a) The day of protest or, where 'Protest is dis
pensed with, the day of dishonour; or

(b) The receipt of notice from another party.

Relevant legislation

BEA-section 49 (12)
UCC-section 3-508
ULB-article 45

Cross references

Form of notice of dishonour: article 63
Time-limit for protest: article 59
Delay in protesting: article 61 (1)
Protest dispensed with: article 61 (2)
Failure to give due notice: article 66

COMMENTARY

1. It is commercially desirable that parties liable on the bill
as a consequence of dishonour be advised without delay that
they have become liable. Inquiries amongst banking and trade
circles have led to the conclusion that a period of three days
(i.e., the day of protest or, where protest is dispensed with,
the day of dishonour, and the two business days that follow)
is an adequate and practicable period in which to give notice;
it will, in most cases, enable the holder's agent in a foreign
country where the bill was payable to inform his principal
of the dishonour and will enable the holder to give notice
to prior parties against whom he wishes to have recourse.
Unavoidable delay in giving notice is excused under article
65 (1).

2. A party receiving notice has the same period of time
for giving notice to prior parties that the holder had upon
dishonour.

Article 65

( 1) Delay in giving notice of dishonour is excused
when the delay is caused by circumstances beyond
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COMMENTARY

Article 67

The holder may recover from any party liable,
(a) At maturity: the amount of the bill;
(b) After maturity: the amount of the bill, interest

due at (. . .) per cent per annum above the official
rate of discount effective at the place of payment [at
the place where the holder has his residence or place
of business] calculated on the basis of the number
of days and of a year of (365) days, and any ex
penses of protest and of the notices given;

(c) Before maturity: the amount of the bill, sub
ject to a discount from the date of making payment to
the date of maturity, to be calculated at the official
rate of discount effective on the date when the re
course is exercised at the place where the holder has
his residence or place of business.

Relevant legislation

BEA-section 57
UCC-no equivalent provision, but see section 3-122
ULB-article 48

1. The consequences of failure to give notice differ sharply
between the Anglo-American Law and the Geneva Uniform
Law. Under the BBA and the UCC, the giving of notice of
dishonour is necessary to charge secondary parties and is
thus a condition precedent to their liability on the bill to
the holder or to any other party who has acquired a right
of recourse against them. Under the ULB, failure to give
notice does not discharge the drawer's or prior endorsers'
liability on the bill, but merely makes the party who failed
to give notice liable for the damages resulting from such
failure. Under the ULB, therefore, a holder or any other
party who acquires a right of recourse, but failed to give
notice, may exercise such right of recourse upon due protest.

2. Article 66 follows the ULB approach. Under this article,
failure to give due notice of dishonour renders the holder
liable to the party paying the bill for any damages that he
may suffer. The term "holder" includes, of course, a party
who paid the bill and proceeds against another party ante
cedent to him.

3. The words "provided that the total amount of the
damages shall not exceed the amount of the bill" are placed
between brackets. A provision to that effect is found in
article 45 of the ULB. However, in the course of discussions
with interested international organizations, the opinion was
voiced that failure to give notice and a delayed exercise of
the right of recourse might, in certain circumstances, give
rise to damages that exceed the amount of the bill. This
aspect of the provision of article 66 is therefore referred to
the Working Group for consideration.

COMMENTARY

Paragraphs 2 (c) and (d)

4. These subparagraphs cover the various situations where
a party is not entitled to notice; they follow in substance the
provisions of the BEA.

Article 66

Failure to give due notice of dishonour shall render
the holder liable to the drawer, the endorsers and their
guarantors for any damages that they may suffer from
such failure [provided that the total amount of the
damages shall not exceed the amount of the bill].

Paragraph (2) (b)

3. "... The last date on which notice should have been
given," i.e., the second ,business day following the day of
protest or, where protest is dispensed with, the second busi
ness day following the day of dishonour or, where the notice
is given by a party who himself has received notice, the
second business day following the receipt by him of notice
from another party.

Paragraph (2) (a)

2. Waiver binds only the party who made it; this rule
is in accordance with article 31 (2).

Paragraph (1)

1. As to delay in giving notice of dishonour, see para
graph 1 of the commentary to article 49.

Cross references

To whom notice must be given: article 62

Form of notice of dishonour: article 63

Time-limit for giving notice: article 64

Failure to give due notice: article 66

Relevant legislation

BBA-section 50

Vec-section 3-511

ULB-article 46

the control of the holder. When the cause of delay Relevant legislation
ceases to operate, notice must be given with reasonable BEA-section 48
diligence. VCC-section 3-501 (2)

(2) Notice of dishonour shall be dispensed with: ULB-artic1e 45

(a) Where the drawer or an endorser or a guarantor Cross references

has waived notice of dishonour expressly or by im- When to give notice to dishonour: article 62 (1)
plication; such waiver shall bind only the party who (2)
made it; To whom notice must be given: article 62

Form of notice: article 63
(b) Where the cause of delay in giving notice con- Time-limit for giving notice: article 64

tinues to operate beyond 30 days after the last date on Delay in giving notice: article 6S (1)

which it should have been given; Notice dispensed with: article 65 (2)
(c) As regards the drawer of the biB, where the

drawer and the drawee are the same person, or the
drawer is the person to whom the bill is presented for
acceptance or payment, or where the drawer has
countermanded payment, or where the drawee or the
acceptor is under no obligation to accept or pay the
bill;

(d) As regards the endorser, where the endorser is
the person to whom the bill is presented for payment.
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Cross reference

Holder: article 5 (4)

COMMENTARY

1. When a bill is dishonoured, the holder is entitled,
upon due protest, to recover from any prior party and the
acceptor the amount of the bill and also any interest that
may be due because payment was made after maturity and
any expenses in making protest and giving notices.

2. If payment is made before maturity (i.e., an im
mediate right of recourse was exercised upon dishonour by
non-acceptance), the party paying is entitled to a discount
from the date of payment to the date of maturity.

3. If the bill itself provides for interest, it is part of the
sum payable (article 7) until maturity. After maturity, interest
is payable as damages.

Article 68

A party who takes up and pays a bill may recover
from the parties liable to him:

(a) The entire sum which he was obliged to pay
in accordance with article 67;

(b) Interest due on that sum calculated at the
highest permissible legal rate at the pace of payment
from the day on which he made payment;

(c) Any expenses which he has incurred.

Relevant legislation

BEA-section 57
UCC-no equivalent provision, but see section 3-122
ULB-article 49

COMMENTARY

Where the drawer has taken up and paid a bill, the ac
ceptor is liable to the drawer for the sum the drawer was
compelled to pay pursuant to article 67 and for any interest
and expenses. An endorser or a guarantor has similar rights
on the bill against prior parties and the acceptor.

Part Six. Discharge

Section 1. General

Article 69

(1) Liability of a party on a bill is discharged by:
(a) Payment in accordance with articles 70 to 75;
(b) Renunciation in accordance with article 76;
(c) Reacquisition of the bill by a prior party in

accordance with article 77;
(d) 'Discharge of a prior party in accordance with

a,rticle 78 (l);

(e) Absence of his assent to a qualified acceptance
in accordance with article 40 (2).

(2) A party is also discharged of ~is liability ~m
the bill by any act or agreement WhICh would dIS
charge him of his contractual liability for the payment
of money.

Relevant legislation

Uec-section 3-601

COMMENTARY

1. Article 69 is declaratory. Being the first article of part
six on "discharge", it summarizes the various ways by which
liability on a bill is discharged.

"Discharge"

2. A party who is "discharged" of his liability has no
further liability on the bill (but see article 25). If an action
on the bill is brought against such party, he may raise his
discharge as a defence. If the party discharged is the acceptor,
he may debit any current account that he has with the drawer.
If the drawer or an endorser is discharged of liability on the
bill, he is also discharged of liability on the underlying
obligation to his immediate party.
Example A. The drawee is indebted to the drawer. The

drawer is indebted to the payee. A bill is drawn on the
drawee. On presentment by the payee, the drawee accepts
the bill. At maturity the bill is paid by the acceptor to the
payee. The acceptor is discharged. He may debit the
drawer's account with him.

Example B. Same facts as in A, but the acceptor dishonours
the bill and the drawer pays the payee. The drawer is
discharged of his liability on the bill. We may assume
that under applicable national law, his original debt to
the payee is also discharged.
3. Articles 70 to 78 provides four ways by which liability

on a bill is discharged. These enumerated grounds for dis
charge are not exhaustive. It is provided by article 69 (2)
that any act or agreement which would discharge a party to
a contract of his contractual liability for the payment of money
shall also discharge him of his liability on the bill.
Example C. The holder, orally (and without delivering the

the bill), waives his rights on the bill against an endorser.
Is the endorser discharged?
According to article 76, such waiver does not constitute a

discharge. It may be, however, that under a given legal
system such waiver is a valid discharge of an obligation to
pay money. If this is the case, such waiver will also dis
charge the endorser of his liability on the bill. In several
countries there are rules (of substance and of procedure)
by which the debtor may deposit the amount of the
debt with a competent authority (e.g. the courts); such
a deposit is considered equivalent to payment to the
creditor and therefore operates as a discharge. In coun
tries where such a possibility exists, the deposit of the
amount of the bill by a party liable should discharge
him of liability, since it is considered to be an "act"
under paragraph (2) which would discharge a party
of his contractual liability for the payment of money.

4, The draft does not provide conflict rules for the ap
plication of the rule set forth in paragraph (2); this ques
tion is accordingly left to national law.

Section 2. Payment

Article 70

( 1) A party is discharged of his liability on the bill
when he pays the holder or a party subsequent to him
self the amount due pursuant to articles 67 or 68.

(2) A person receiving payment of a bill in ac
cordance with paragraph ( 1) shall deliver the re
ceipted bill and any such authenticated protest to the
person paying the bill.

Relevant legislation

BEA-section 59
UC~ection 3-603
ULB-articles 39 and 40
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Cross references

"Discharge": see comments to article 69
Definition of holder: article S (4)

CoMMENTARY

1. Payment discharges the payor if it is made at or
after maturity since this is his undertaking by signing the
bill (see articles 34, 36 and 41). Payment before maturity
is governed by article 67 (c). If the bill is dishonoured by
non-acceptance, the parties liable should be able to discharge
their liability even before maturity, since the holder has an
immediate right of recourse (article S1 (2».

2. The payor is fully discharged if he pays the amount of
the bill and any additional sum required pursuant to article 67.
An offer to pay a lesser amount is governed by article 71.

"A party subsequent to himself'

3. The person receiving payment is usually the holder. If
the bill is dishonoured by the drawee or acceptor, the holder
has a right of recourse against the drawer and the endorsers
(articles 51 (2) and 56 (2». When the drawer or an en
dorser pays the bill to the holder, the bill is usually delivered
to the payor. In the absence of an endorsement by the holder
-and such endorsement is not necessary-the payor, though
in possession of the bill may not be considered to be a holder
(see article 5 (4». The drawer who paid the bill to the
holder has a right thereon against the acceptor. If the bill
was paid to the holder by an endorser, he has a right against
the acceptor, drawer and previous endorsers. Article 70
provides that payment by the acceptor, drawer or endorsers
to "a subsequent party" (Le., the party who paid the holder),
discharges him of his liability on the bill.

Example A. A, an endorsee from the payee, presented the
bill for payment to the acceptor but the bill was dis
honoured. A exercised his right of recourse against the
payee, who paid A. The payee then exercised his right of
recourse against the drawer. Payment by the payee dis
charges him (the payee) since he paid the "holder" (A).
Payment by the drawer to the payee discharges the drawer.
since he paid "a subsequent party".

4. It should be noted that payment discharges a party, even
if the payor knows that there is a claim to the bill. This
results from the provision of article 24.

Example B. The drawer (D) drew and issued a bill to the
payee (P). By fraud A induced P to negotiate the bill to
him. At maturity, the bill was presented for payment to
the acceptor by A. The acceptor paid knowing of the
fraud. Is the acceptor discharged? Pursuant to article 70
the acceptor is discharged. This follows from the rule
provided by article 24 (3), under which on these facts D
has no defence on the bill against A (ius tertii is no
defence).

Article 71

( 1) The holder may take partial payment from
the drawee or the acceptor. In that case

(a) the acceptor is discharged of his liability on the
bill to the extent of the amount paid; and

(b) the bill shall be considered as dishonoured by
non-payment as to the amount unpaid.

(2) The drawee or the acceptor making partial pay
ment may require that mention of such payment be
made on the bill and that a receipt therefore be given
to him.

(3) When a bill has been paid in part, a party who
pays the unpaid amount shall be discharged of his
liability on the bill, and the perSall receiving the pay-

ment shall deliver the receipted bill and any authenti
cated protest to the party making the payment.

Relevant legislation

BElA-section 47

UeC-section 3-507

ULB-article 39

Cross references

Definition of holder: article 5 (4)

Definition of "authenticated protest": article 58 (2)

COMMENTARY

1. Under this draft the holder is not obliged to accept
partial payment. He has an option. On the one hand, the
holder may accept partial payment. In this case any party
liable is discharged pro tanto, and the bill is dishonoured
to the extent of the amount unpaid. On the other hand,
the holder may refuse partial payment. In this case the bill
is considered to be dishonoured by non-payment as to the
whole amount.

2. In replies to the questionnaire on negotiable instruments
(A/CN.9/48, para. 84), several respondents favoured a rule
imposing on the holder the duty to take partial payment.
An almost equal number opposed such a rule on the ground
that the holder should not be obliged to take less than he is
entitled to. It was also considered that it is not proper to
impose on the holder the burden of dividing his right to
payment between several persons.

Article 72

( 1) The holder may refuse to take payment in a
place other than the place where the bill was duly
presented for payment in accardance with article
53 (t).

[ (2) If payment is not then made in the place
where the bill was duly presented for payment in ac
cordance with article 53 (f), the bill shall be con
sidered as dishonoured by non-payment. ]

Relevant legislation

BEA-section 45 (4)

DCC-section 3-504

Cross references

Definition of holder: article 5 (4)

COMMENTARY

1. Pursuant to article 62 (f), a bill must be presented for
payment at the place of payment specified in the bill. When
no place of payment is specified, the bill must be presented
for payment at the address of the drawer or acceptor in
dicated on the bill. When no place of payment is specified
and the address of the drawee or acceptor is not indicated,
the bill must be presented for payment at the principal place
of business or residence of the drawee or the acceptor. It is
commercially reasonable for payment to be made at the place
where the bill is presented for payment. It is theTefore pro
vided that an offer to pay the bill in some other place may
be rejected by the holder, who may then treat the bill as
dishonoured by non-payment.

2. Paragraph (2) explains in more detail the legal meaning
of the "may" provision in paragraph (1). It is put between
brackets because it may be considered superfluous.
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Article 73

(l) Where a bill has been materially altered as to
its amount, any person who pays the bill pursuant to
such alteration without knowledge of the alteration
shall have the right to recover the amount by which
the bill was raised from the party who so altered the
bill or from any subsequent party except a party who
was without knowledge of the alteration at the time he
transferred the bill.

(2) In any other case of alteration which is material,
as defined in article 29 (2), any person who pays the
bill pursuant to such alteration without knowledge of
the alteration shall have the right to receive the amount
paid by him from the person who altered the bill. or
from any subsequent party except a party who was
without knowledge of the alteration at the time he
transferred the bill.

(3) Where the signature of the drawer has been
forged, any person who pays the bill without knowledge
of the forgery shall have the right to recover the
amount paid by him from the person who forged the
signature of the drawer, or from any party subsequent
to the drawer a party who was without knowledge of
the forgery at the time he transferred the bill.

Relevant legislation

BEA-section 54
VCC-section 3-417 (l), 3-418

Cross references

Rights of holder and protected holder in case of alteration:
article 29

"Forged signature": article 28
"Knowledge": article 6

COMMENTARY

Paragraph (1)

1. Article 73 (l) deals with the alteration of a bill by
modification of its amount. If the amount is lowered, no
question of recovery by the payor can arise. The question of
recovery may, however, arise in the case where the amount
of the bill is raised.
Example A. A bill which stated the sum payable as $1,000

was accepted. The payee then raised the sum to $10,000
and endorsed the bill to A. A endorsed the bill to B. At
maturity the bill was paid as altered by the acceptor. What
are the acceptor's rights?
The acceptor paid $9,000 more than he was obliged to

pay to the holder (article 36). If he paid with knowledge
of the alteration, he paid at his own risk. If he paid
without knowledge, he may, under article 73 (1), recover
this amount from any person who took the altered bill,
except from a party who was without knowledge of the
alteration. In example A. the acceptor may recover $9,000
from the payee, and from A or B if they knew about
the alteration. This would a.ppear to be a just solution,
since the risk of the alteration is shifted to the party
who made the alteration or to a party who knew about it.

Paragraph 2

2. This paragraph deals with other cases of material altera
tion, e.g. alteration of the date.

Example B. A bill was drawn and accepted as payable on
1 January 1973. The payee then altered the date to 1 Jan
uary 1972, and endorsed the bill to A. A endorsed the bill
to B. On 1 January 1972, the bill was paid by the acceptor.

Article 73 (2) provides that if the acceptor paid without
knowledge of the alteration, he may recover the amount of
the bill from the payee, or from A or B, if A or B knew
about the alteration.

Paragraph 3

3. This paragraph deals with the case of a forged drawing.
Under article 28, the drawer whose signature was forged is
not liable on the bill. Payment by the acceptor or drawee,
without knowledge of the forgery, is payment by mistake. It
is the policy of this law that the drawee or acceptor should
be able to receive the amount paid from the forger (who is
liable on the bill (article 28», and from any party who had
knowledge of the forgery at the time he transferred the bill.
If all parties (except the forger) are innocent, the risk of the
forgery as a theoretical matter, will lie on the forger. If, as
will usually be the case, the forger cannot be found or has
no funds to pay the bill, the risk falls on the drawee or
acceptor (the rule in Price v. Neal). The reason for this result
is that the drawee or acceptor is in a better position than the
holder to identify the forger's signature.

4. No provision is made in article 73 concerning forged
endorsements since that case is covered by article 22 of the
draft.

5. No provision is made for other cases in which payment
is made by a party to the bill though: (a) he is not obliged
to pay (he has a "real defence"), or (b) some other party
has a claim to the bill.

The question raised under (a) is left to national law. As
to (b) there is no occasion for recovery since under article
24 such claims do not provide a valid defence.

Article 74

[This article will contain rules in respect of a bill
drawn payable in a currency other than that of the
payment. At the time of finalizing the draft uniform
law consultations had not yet been completed regarding
certain implications of such rules and their possible
conflict with existing international agreements and
mandatory national rules such as exchange control
regulations. It is expected that a draft uniform rule
on this issue will be finalized in time for the first meet
ing of the Working Group,]

Article 75

[( 1) Where a party tenders payment of the amount
due in accordance with articles 67 or 68 to the holder
at or after maturity and the holder refuses to accept
such payment:

(a) The party tendering payment shall not be liable
for any ,interest or costs 'as from the day payment was
offered; and

(b) Any party who has a right of recourse against
a party tendering payment shall not be liable for such
interests or costs.

(2) The provisions of paragraph (1) (b) shall
also apply if the person tendering payment to the
holder is the drawee,]

Relevant legislation

UCC-section 3-604

Cross references

The amount to be paid at or after maturity: article 67 and
68
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CoMMENTARY

1. This article deals with the offer of payment ("tender").
It provides that a party liable on a bill may, at or after
maturity, offer payment to the holder. If the holder refuses
to accept such payment, the party making the offer will not
be liable to pay interest or costs as from the date of the
offer. As to the parties who have a right of recourse against
the party offering payment, article 75 provides that they are
discharged from any liability for interests or costs as from
the date of the offer.

2. Paragraph (2) is necessary since paragraph (l) refers
to tender by "a party". The drawee is not a "party", since
he has not signed the bill. It is submitted that the rules about
tender should apply also, as far as the right of recourse is
concerned, to the tender made by the drawee.

3. The article is put between brackets, since it may already
be covered by the provision of article 69 (2).

Section 3. Renunciation

Article 76

( 1) A party is discharged of his liability on the bill
if the holder, at or after maturity, writes on the bill an
unconditional renunciation of his rights thereon against
such party.

(2) Such renunciation shall not affect the right to
the biB of the party who so renounced his rights there
on.

Relevant legislation

BRA-sections 62 and 63
VCC-section 3-605

Cross reference

Definition of "holder": article 5 (4 )

COMMENTARY

1. A party liable on a bill is discharged of his liability
thereon when the holder renounces his rights against him,
provided the renunciation is unconditional and is made on the
bill at or after maturity. Waiver made before maturity or not
on the bill, is dealt with under article 69 (2).

Example A. The holder renounces his right on the bill against
the payee by cancel1ation of the payee's endorsement. The
holder has no right against the payee. Any subsequent holder,
even if he qualifies as a protected holder, has no rights
against the payee (article 24).

2. It should be noted that a renunciation or waiver made
under this article, while affecting the parties' liabilities on the
bill does not affect the title to the instrument.

Example B. The renunciation by the holder in example A
does not affect his title to the bill, though it seems, on the
face of the bill, that he has not taken through an uninter
rupted series of endorsements.

Section 4: Reacquisition by a prior party

Article 77

A party liable who rightfully becomes the holder of
the bill shall be discharged of liability thereon to any
party who had a right of recourse against him.

Relevant legislation

BEA-section 61

Cross reference

Definition of "holder": article 5 (4)

CoMMENTARY

1. Article 77 deals with the case where a bill is transferred
to a party who has been liable on the bill and who now takes
the bill as a holder. As a holder, such party has rights on the
bill against all previous parties. Those parties, if obliged to
pay to the holder, will have a right of recourse against parties
previous to them, including the holder in his "capacity" as a
previous party. In order to prevent multiplicity of actions,
article 77 provides that a previous party who becomes a
holder is discharged of liability on the bill to any party sub
sequent to him. Article 78 provides that such subsequent
parties are discharged of liability against the holder.
Example A. The payee endorsed a bill to A. A endorsed the

bill to the drawer. Pursuant to article 77, the drawer is
discharged of his liability on the bill to the payee and to
A, and the payee and A are discharged of their liability
to A (in his "capacity" as a holder).
2. A party to a bill may reacquire the bill by unlawful

means. There is no reason to discharge him in that case. It
is provided, therefore, that discharge occurs only if the previ
ous party becomes a holder rightfully.

Section 5. Discharge 01 a prior party

Article 78

(1) Where a party is discharged of liability on the
bill, any party who had a right of recourse against him
shaH also be discharged.

(2) An agreement, not amounting to partial or total
discharge, between the holder and a party liable on
the bill shall not affect the right and liabilities of other
parties.

Relevant legislation

BEA-section 37
VCC-section 3-208

COMMENTARY

Paragraph (1)

1. The discharge of a party to a bill affects not only his
rights on the bill, but also the rights of parties subsequent to
the party discharged. When those parties signed. the bill they
were entitled to assume that if they paid the bill, they would
have a right of recourse against prior parties. The discharge
of a previous party impairs this right of recourse. It is
reasonable, therefore, to discharge parties subsequent to the
party discharged.
Example A. The payee endorsed a bill to A. A waived his

rights against the drawer by cancelling his signature. Pur
suant to article 78, the payee is discharged of liability on
the bill.

Paragraph (2)

2. The holder of a bill may agree not to sue a party, or
may suspend his right to enforce payment or may make other
agreements with a party that affects that party's liability but
do not constitute a total or partial discharge. Article 78 (2)
provides that such agreements do not affect the rights and
liabilities of other parties to the bill. These other parties
remain liable to the holder as if the contract was not made
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and may exercise their right of recourse without taking the
contract into account.
Example B. The holder agreed with the acceptor to postpone

payment. The agreement may not be raised as a defence
by the drawer if he is sued prior to the extended date set in
the above agreement. If the drawer paid the bill, he has a
right thereon against the acceptor; the contract between
the holder and the acceptor may not be raised by the
acceptor as a defence against the drawer's action. If, because
of the postponement, presentment for payment or protest
was not duly effected, the drawer is discharged.
This rule results from the independent nature or each

party's liability on the bill; such independent liability is
derived from the signature on the bill (and the provisions
of the uniform law) and cannot be effected by an agree
ment to which the party is not privy.

Part Seven. limitation (prescription)

Article 79

[It is expected that the law will include an article on
the limitation of legal proceedings and the prescription
of rights arising under an international bill of exchange.
The preparation of such an article presents difficult
problems of reconciling the divergent approaches of
different legal systems,1 and requires further study. It
is expected that proposals with respect to this problem
can be submitted in time for the first session of the
Working Group.]

Part Eight. Lost bills

Article 80

[This article will deal with the question of lost bills,
which is approached differently in the principal legal
systems. Consultations with bank,ing and trade organi
zations have shown that a workable solution is feas
ible. It is expected that draft proposals dealing ,,:ith
this issue can be submitted in time for the first seSSIOn
of the Working Group.]

ANNEX

Draft uniform law on international bills of exchange
Part One. Sphere of application: form

Article 1

(l) This Law shall apply to international bills of exchange.
(2) An international bill of exchange is a written instru

ment which
(a) Contains, in the text thereof, the words "Pay against

this international bill of exchange, drawn subject to the Con
vention of " (or words of similar import); and

(b) Contains an unconditional order whereby one person
(the drawer) directs another person (the drawee) to pay
a definite sum of money to a specified person (the payee)
or to his order; and

(c) Is payable on demand or at a definite time; and
(d) Is signed by the drawer; and
(e) Shows that it is drawn in a country other than the

country of the drawee or of the payee or of the place where
payment is to be made.

1 See report of the Working Group on Time-limits and Limi
tations in the International Sale of Goods. A/CN.91701Add.1;
commentary to opening clauses at para. 4.

Article 2

The incorrectness of statements made on a bill for the
purpose of paragraph (2) (e) of article 1 shall not affect the
application of this Law.

Article 3

This Law shall apply without regard to whether the coun
tries indicated on an international bill of exchange pursuant
to paragraph (2) of article 1 are Contracting States.

Part Two. Interpretation

SECTION 1. GENERAL

Article 4

In interpreting and applying the provIsions of this Law,
regard shall be had to its international character and to the
need to promote uniformity in its interpretation and applica
tion.

Article 5

In this Law:
(1) "Bearer" means a person in possession of a bill en

dorsed in blank;
(2) "Bill' means an international bill of exchange gov

erned by this Law;
(3) (a) "Endorsement" means a signature, or a signature

accompanied by a statement designating the person to whom
the bill is payable, which is placed on the bill by the payee,
by an endorsee from the payee, or by any person who is
designated under an uninterrupted series of such endorsements.
An endorsement which consists solely of the signature of the
endorser means that the bill is payable to any person in
possession of the bill.

(b) "Endorsement in blank" means an endorsement which
consists solely of the signature of the endorser or which in
cludes a statement to the effect that the bill is payable to
any person in possession of the bill.

(c) "Special endorsement" means an endorsement which
specifies the person to whom the bill is payable.

(4) "Holder" means the payee or the endorsee of a bill
who is in possession thereof;

(5) "Issue" means the first transfer of a bill to a person
who takes it as a holder;

(6) "Party" means a party to a bill;
(7) "Protected holder" means the holder of a bill which,

on the face of it, appears to be complete and regular and not
overdue, provided that such holder was, when taking the bill,
without knowledge of any claims or defences affecting the
bill or of the fact that it was dishonoured.

Article 6

For the purpose of this Law, a person is considered to
have "knowledge" of a fact if he has actual knowledge thereof
[or if the absence of knowledge thereof is due to [gross]
negligence on his part] [or if he has been informed thereof
or if the fact appears from the face of the bill].

SECTION 2. INTERPRETATION OF FORMAL REQUIREMENTS

Article 7

The sum payable by a bill is a definite sum although the
bill states that it is to be paid

(a) With interest; or
(b) By stated instalments; or
(c) According to an indicated rate of exchange or ac

cording to a rate of exchange to be determined as directed
by the bill.
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Article 8

( 1) If there is a discrepancy between the amount of the
bill expressed in words and the amount expressed in figures,
the sum payable shall be the amount expressed in words.

[ (2) If the amount of the bill is specified in a currency
having the same designation but a different value in the coun
try where it was drawn and the country where payment is to
be made, the designation shall be considered to be in the
currency of the country where payment is to be made [pro
vided that the place where payment is to be made is indicated
on the bill]].

(3) Where a bill states that it is to be paid with interest,
without specifying the date from which interest is to run,
interest shall run from date of the bill [and if the bill is
undated, from the issue thereof].

(4) Where a bill states that it is to be paid with interest,
without specifying the rate, simple interest at the rate of
[five] per cent per annum shall be payable.

Article 9

(1) A bill is payable on demand
(a) If it states that it is payable on demand or at sight

or at sight or on presentment or if it contains words of similar
import;

(b) If no time for payment is expressed.
(2) A bill which is accepted or endorsed or guaranteed

after maturity is a bill payable on demand as regards the
acceptor, the endorser or the guarantor.

(3) A bill is payable at a definite time if it states that it
is payable

(a) On a stated date or at a fixed period after a stated
date or at a fixed period after the date of the bill; or

(b) At a fixed period after sight; or
[ (c) By instalments at successive dates, even when it is

stipulated in the bill that upon default in payment of any
instalment the unpaid balance shall become due imme
diately.]

(4) The time of payment of a bill payable at a fixed period
after date is determined by reference to the date stated on
the bill regardless of whether bill is ante-dated or post-dated.

Article 10

(1) A bill may:
(a) Be drawn upon two or more drawees,
(b) Be signed by two or more drawers,
(c) Be payable to two or more payees.

(2) If a bill is payable to two or more payees in the
alternative, it is payable to anyone of them and anyone of
them in possession of the bill may exercise the rights of a
holder. In any other case the bill is payable to all of them and
the rights of a holder can only be exercised by all of them.

SEcnON 3. COMPLETION OF AN INCOMPLETE INSTRUMENT

Article 11

( 1) The possessor of an instrument which

(a) Contains, in the text thereof, the words "Pay against
this international bill of exchange, drawn subject to the Con
vention of " (or words of similar import),
and

(b) Is signed by the drawer,

but which lacks elements pertaining to one or more of the
other requirements set out in article 1 (2), shall be presumed
to have received authority from the drawer to insert such
elements, and the instrument so completed is effective as
.a bill;

(2) When such an instrument is completed otherwise than
in accordance with the authority given, the lack of authority
cannot be set up as a defence against a holder who took the
bill without knowledge of the lack of authority.

ParI Three. Tranafer and negotiation

Article 12

The transfer of a bill vests in the transferee the rights to
and upon the bill of the transferor.

Article 13

( 1) A bill is negotiated when it is transferred

(a) By endorsement and delivery of the bill by the endorser
to the endorsee, or

(b) By mere delivery of the bill but only if the last endorse
ment is in blank.

(2) Negotiation shall be effective to render the transferee
a holder even though the bill was obtained under circum
stances, including incapacity or fraud, duress or mistake of any
kind, that would subject the transferee to claims to the bill or
to defences as to liability thereon.

Article 14

Where a bill is transferred without an endorsement neces
sary to make the transferee a holder, the transferee is entitled
to require the transferor to endorse the bill to him.

Article 15

The holder of a bill endorsed in blank may convert the
blank endorsement into a special endorsement by indicating
therein that the bill is payable to himself or to some other
person.

Article 16

When the drawer has included in the bill, or the endorser
in his endorsement, words prohibiting transfer, such as "not
transferable", "not negotiable", "not to order" or words of
similar import, the bill cannot be negotiated e~cept for pur
poses of collection.

Article 17

An endorsement purporting to negotiate a bill subject to
a condition shall be effective to negotiate the bill irrespective
of whether the condition is fulfilled.

Article 18

An endorsement purporting to transfer only a part of the
sum payable shall be ineffective as an endorsement.

Article 19

Where there are two or more endorsements, it shall be pre
sumed, unless the contrary is established, that each endorse
ment was made in the order in which it appears on the bill.

Article 20

( 1) Where an endorsement for collection contains the words
"for collection", "for deposit", "value in collection", "by
procuration", or words of similar import, authorizing the en
dorsee to collect the bill, the endorsee:

(a) May only endorse the bill on the same terms; and
(b) May exercise all the rights arising out of the bill and

shall be subject to all claims and defences which may be set
up against the endorser.

(2) The endorser for collection shall not be liable upon the
bill to any subsequent holder.



Part Two. International payments 181

•

Article 21

Where a bill is transferred or negotiated to a prior party,
he may, subject to the provisions of this Law, re-issue or
further transfer or negotiate the bill.

Article 22

(1) A person who acquires a bill through what appears on
the face of the bill to be an uninterrupted series of endorse
ments shall be a holder even if one of the endorsements was
forged or was signed by an agent without authority, provided
that such person was without knowledge of the forgery or of
the absence of authority.

(2) Where an endorsement was forged or was signed by an
agent without authority, the drawer or the person whose en
dorsement was forged or was signed by an agent without au
thority shall have against the forger or such agent and against
the person who took the bill from the forger or from such
agent the right to recover compensation for any damage that
he may have suffered because of the operation of paragraph (1)
of this article.

(3) Subject to the provisions of article 28 (a) and (b), a
forged endorsement or an endorsement by an agent without
authority shall not impose any liability on the person whose
signature was forged or on behalf of whom the agent pur
ported to act when endorsing the bill.

Part Four. Rights and liabilities

SECTION 1. THE RIGHTS OF A HOLDER AND A PROTECTED
HOLDER

Article 23

A person who signs a bill is liable to the holder thereof in
accordance with the provisions of this Law.

Article 24

(l) The rights on a bill of a holder who is not a protected
holder are subject to:

(a) Any valid claim to the bill on the part of any person;
and

(b) Any defence of any party which would be available
under a contract.

(2) A party may not avoid liability to a remote holder on
the ground that he has a defence against his immediate party
if such defence is based on legal relations not connected with
the bill.

(3) A party may not avoid liability to a holder on the
ground that a third person has a valid claim to the bill, unless
such person himself has claimed the bill from the holder
and informed such party thereof.

Article 25

(1) The rights on a bill of a protected holder are free from

(a) Any claim to the bill on the part of any person; and

(b) Any defence of any party, except defences based on
circumstances which render the obligation on the bill of such
party null and void; and

(c) Any defence based on discharge or on the absence of
liability on the ground that the bill was dishonoured by non
acceptance or by non-payment or was not duly protested.

(2) The transfer of a bill by a protected holder shaH not
rest in the transferee the rights of a protected holder if the
transferee has participated in a transaction which gives rise
to a claim to, or a defence upon, the bill.

Article 26

(1) Every holder is presumed to be a protected holder.
(2) Where it is established that a defence exists, the holder

has the burden of establishing that he is a protected holder.

SECTION 2. LIABILITY OF THE PARTIES

A. GENERAL

Article 27

(1) A person is not liable on a bill unless he signs it.
(2) A person who signs in a name which is not his own shall

be liable as if he had signed in his own name.
(3) A signature may be in handwriting or by facsimile,

perforations, symbols or any other mechanical means.

Article 28

A forged signature on a bill does not impose any liability
thereon on the person whose signature was forged. Nevertheless,
such person shall be liable:

(a) If he has ratified the signature;
(b) To a holder without knowledge of the forgery if,

through his conduct he has given such holder or an intervening
endorser reason to believe that the signature was his own or
was made by an agent with authority.

Article 29

(1) Where a bill has been materially altered:

(a) Parties who have signed the bill subsequent to the
material alteration shaH be liable on the bill according to the
terms of the altered text; and

(b) Parties who have signed the bill before the material
alteration shall be liable on the bill according to the terms
of the original text, provided that:

(i) A party who has himself made, authorized, or assented
to the material alteration shall be liable according to
the terms of the altered text; and

(ii) A party who through his conduct facilitated the mate
rial alteration shall be liable to a holder without know
ledge of the alteration according to the terms of the
altered text.

(2) For the purpose of this Law, any alteration is material
which modifies the written undertaking on the bill of any
party in any respect.

Article 30

(1) A bill may be signed by an agent.
(2) The signature on a bill by an agent, with authority

to sign and showing on the bill that he is signing in a repre
sentative capacity, imposes liability on the bill on the person
represented and not on the agent.

(3) Where an agent signs without authority or where he
signs with authority but does not show on the bill that he
is signing in a representative capacity, he shall be liable on the
bill. The person whom the agent purports to represent shaH
not be liable on the bill.

(4) An agent who is liable on the bill pursuant to para
graph (3) and who pays the bill shall have the same rights as
the person for whom he purported to act would have had if
that person had paid it.

Article 31

(1) Any party may exclude or limit his liability on the
bill by an express stipulation on the bill.

(2) Such exclusion or limitation of liability shall be effective
only with respect to the party making the stipulation.
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,Article 32
Where a person other than the drawee places his signature

on a bill he shall be liable thereon as an endorser unless he
clearly indicates on the bill that he signed in some other
capacity.

Article 33

All drawers, acceptors, endorsers and guarantors of a bill
are jointly and severally liable thereon.

B. TIlE DRAWER

Article 34

The drawer engages that upon dishonour of the bill by non
acceptance or non-payment and upon any necessary protest he
will pay the amount of the bill, and any interest and expenses
which may be claimed under articles 67 or 68, to the holder
or to any party subsequent to himself who is in possession
of the bill and who is discharged from liability thereon in
accordance with articles 69 (2),70,71 or 76.

C. THE DRAWEE AND TIlE ACCEPTOR

Article 35

(I) The drawee is not liable on a bill until he accepts it.
(2) The drawing of a bill or its endorsement does not of

itself operate as a transfer or assignment to the holder of
funds in the hands of the drawee.

Article 36

The acceptor engages that he will pay to the holder:
(a) At maturity, the amount of the bill.
(b) After maturity, the amount of the bill and any inter

est and expenses which may be claimed under articles 67 (b)
or 68.

Article 37

An acceptance must be written on the bill and may be
effected either by the drawee's signature alone or by his
signature accompanied by the word "accepted" or by words of
similar import.

Article 38

(I) A bill may be accepted
(a) Before the instrument has been signed by the drawer,

or while otherwise incomplete;
(b) Before, at or after maturity, or after it has been

dishonoured by non-acceptance or non-payment.
(2) Where a bill drawn payable at a fixed period after

sight is accepted and the acceptor has not indicated the date
of his acceptance, the drawer, before the issue of the bill,
or the holder may insert the date of acceptance.

(3) Where a bill drawn payable at a fixed period after
sight is dishonoured by non-acceptance and the drawee sub
sequently accepts it, the holder shall be entitled to have the
acceptance dated as of the date of presentment to the drawee
for acceptance.

Article 39

(I) An acceptance may be either general or qualified.
(2) By a general acceptance the drawee engages to pay

the bill according to its terms.
(3) By a qualified acceptance the drawee engages to pay

the bill according to terms expressly stated in his acceptance.
An acceptance is qualified if, inter alia, it is

(a) Conditional, in that the acceptance states that payment
by the acceptor will be dependent upon the fulfilment of a
condition therein stated;
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(b) Partial, in that the acceptance relates to only part of
the amount of the bill;

(c) Qualified as to place, in that the acceptance indicates a
place of payment other than the place of payment indicated
on the bill or, in the absence of such indication, other than
the address indicated on the bill as that of the drawee;

(d) Qualified as to time;
(e) An acceptance by one or more of the drawees but not

by all.

Article 40

( I) The holder may refuse a qualified acceptance other than
a partial [or local] acceptance. Upon such refusal the bill
is dishonoured by non-acceptance.

(2) Where a holder takes a qualified acceptance other than
an acceptance which is partial or is qualified as to place, the
drawer and any endorser and guarantor who do not affirma
tively assent shall be discharged of liability on the bill.

(3) Where the drawee gives a partial acceptance, the bill
is dishonoured by non-acceptance as to the part of the amount
not accepted.

D. TIlE ENDORSER

Article 41

The endorser engages that upon dishonour of the bill by
non-acceptance or non-payment, and upon any necessary
protest, he will pay the amount of the bill, and any interest
and expenses which may be claimed under articles 67 or 68,
to the holder or to any party subsequent to himself who is in
possession of the bill and who is discharged from liability
thereon in accordance with articles 69 (2), 70, 71 or 76.

Article 42

(I) Any person who negotiates a biII shall be liable to any
holder subsequent to himself for any damages that such holder
may suffer on account of the fact that prior to the negotiation

(a) A signature on the bill was forged or unauthorized; or
(b) The bill was materially altered; or
(c) A party has a valid claim or defence; or
(d) The bill is dishonoured by non-acceptance or non

payment.
(2) Liability on account of any defect mentioned in para

graph (l) shall be incurred only to a holder who took the bill
without knowledge of such defect.

E. TIlE GUARANTOR

Article 43

(I) Payment of a bill may be guaranteed, as to the whole
or part of its amount, by any person who need not be a party
to the bill.

(2) A guarantee must be written on the bill or on a slip
affixed thereto. It is expressed by the words: "guaranteed",
"avar', "good as avai", or by words of similar import, accom
panied by the signature of the guarantor.

(3) A guarantor may specify the party whose payment he
guarantees.

(4) In the absence of such specification, the person guar
anteed shall be the drawer.

Article 44

(I) A guarantor shall be liable on the bill to the same
extent as the party for whom he has become guarantor, unless
the guarantor has stipulated otherwise.

(2) The guarantor shall be liable on the bill even when
the party for whom he has become guarantor is not liable
thereon, unless that party's lack of liability is apparent from
the face of the bill.
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Article 45

The guarantor, when he pays the bill, shall have rights on
the bill against the party guaranteed and against those who
are liable thereon to that party.

Part Five. Presentment, di,honour and recourse

SECTION 1. PRESENTMENT FOR ACCEPTANCE

Article 46

(1) The holder must present a bill for acceptance
(a) When the drawer or an endorser or a guarantor has

stipulated on the bill that it shall be so presented;
(b) When the bill is drawn payable at a fixed period

after sight; or
[(c) When the bill is drawn payable elsewhere than at the

residence or place of business of the drawee].

Article 47

(1) The drawer or an endorser or a guarantor may stipulate
on the bill that it shall not be presented for acceptance or
that it shall not be presented before a specified date or
before the occurrence of a specified event.

(2) Where a bill is presented for acceptance notwithstanding
a stipulation permitted under paragraph (1), and acceptance
is refused, the bill is not thereby dishonoured in respect of
the party making the stipulation.

(3) Where the drawee accepts a bill notwithstanding a
stipulation that it shall not be presented for acceptance, the
acceptance shall be effective.

Article 48

A bill is duly presented for acceptance if it is presented in
accordance with the following rules:

(a) The holder must present the bill to the drawee.
(b) A bill drawn upon two or more drawees may be

presented to anyone of them, unless the bill clearly indicates
otherwise.

(c) Where the drawee is dead, presentment may be made
to the person or authority who, under the applicable law is
entitled to administer his estate.

(d) Where the drawee is in the course of insolvency
proceedings, presentment may be made to a person who
under the applicable law is authorized to act in his place.

(e) Where a bill is drawn payable on, or at a fixed period
after, a stated date, any presentment for acceptance must be
made before the date of maturity.

(f) A bill drawn payable at a fixed period after sight must
be presented for acceptance within one year of its date.

(g) A bill in which the drawer or an endorser Or a guar
antor has stated a date or time-limit for presentment for
acceptance must be presented on the stated date or within the
stated time-limit.

(h) A bill in which the drawer or an endorser or a
guarantor has stipulated that it shall be presented for accept
ance, but without stating a date or time-limit for presentment,
[or a bill which is drawn payable elsewhere than at the
place of business or residence of the drawee and which is not
a bill payable after sight,] must be presented before the date
of maturity.

Article 49

Presentment for acceptance shall be dispensed with

(1) Where the drawee is dead or is in the course of in
solvency proceedings, or is a person not having capacity to
accept the bill; or

(2) Where, with the exercise of reasonable diligence, pre
sentment cannot be effected within the time-limits prescribed
for presentment for acceptance;

(3) Where a party has waived presentment expressly or
by implication, in respect of such party.

Article 50

(1) If a bill which must be presented for acceptance in
accordance with article 46 (1) (a) is not duly presented, the
party who stipulated on the bill that it shall be presented
shall not be liable on the bill.

(2) If a bill which must be presented for acceptance in
accordance with article 46 (1) (b) or (c) is not duly presented,
the drawer, the endorsers and the guarantors shall not be
liable on the bill.

Article 51

(1) A bill is dishonoured by non-acceptance:
(a) When acceptance is refused upon due presentment or

when the holder cannot obtain the acceptance to which he is
entitled under this Law; or

(b) When presentment for acceptance is dispensed with
pursuant to article 49, and the bill is not accepted.

(2) Where a bill is dishonoured by non-acceptance the
holder may, subject to the provisions of article 57, exercise an
immediate right of recourse against the drawer, the endorsers
and the guarantors.

SECTION 2. PRESENTMENT FOR PAYMENT

Article 52

( I) Presentment of a bill for payment shall be necessary
in order to render the drawer, an endorser or a guarantor liable
on the bill.

(2) Presentment for payment shall not be necessary to
render the acceptor liable.

Article 53

A bill is duly presented for payment if it is presented in
accordance with the following rules:

(a) The holder of a bill must present the bill for payment
to the drawee or to the acceptor.

(b) Where a bill is drawn upon or accepted by two or
more drawees, it shall be sufficient to present the bill to any
one of them; if a place of payment is specified, presentment
shall be made at that place.

(c) Where the drawee or acceptor is dead, and no place
of payment is specified, presentment must be made to the
person or authority who under the applicable law is entitled
to administer his estate.

(d) A bill which is not payable on demand must be pre
sented for payment on the day on which it is payable or
on one of the two business days which follow.

(e) A bill which is payable on demand must be presented
for payment within one year of its stated date and if the bill
is undated within one year of the issue thereof.

(f) A bill must be presented for payment:
(i) At the place of payment specified on the bill; or
(ii) Where no place of payment is specified, at the address

of the drawee or the acceptor indicated on the bill; or
(iii) Where no place of payment is specified and the address

of the drawee or the acceptor is not indicated at the
principal place of business or residence of the drawee
or the acceptor.

Article 54

(1) Delay in making presentment for payment shall be ex
cused when the delay is caused by circumstances beyond the
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control of the holder. When the cause of delay ceases to
operate, presentment must be made promptly [within • • • • •
days]

(2) Presentment for payment shall be dispensed with:
(a) Where the drawer or an endorser or a guarantor has

waived presentment expressly or by implication; such waiver
shall bind only the party who made it;

(b) Where a bill is not payable on demand, and the cause
of delay in making presentment continues to operate beyond
30 days after maturity;

(c) Where a bill is payable on demand, and the cause of
delay continues to operate beyond 30 days after the expira
tion of the time-limit for presentment for payment;

(d) Where the drawee or acceptor of a bill after the issue
thereof, is in the course of insolvency proceedings in the coun
try where presentment is to be made;

(e) Where a bill has been protested for dishonour by non
acceptance;

(f) As regards the drawer, where the drawee or acceptor is
not bound, as between himself and the drawer, to pay the bill
and the drawer has no reason to believe that the bill would be
paid if presented.

Article 55

If a bill is not duly presented for payment, the drawer, the
endorsers and their guarantors shall not be liable on the bill.

Article 56

(1) A bill is dishonoured by non7payment:
(a) When payment is refused upon due presentment or when

the holder cannot obtain the payment to which he is entitled
under this Law; or

(b) When presentment for payment is dispensed with pur
suant to article 54 (2), and the bill is overdue and unpaid.

(2) Where a bill is dishonoured by non-payment the holder
may, subject to the provisions of article 57, exercise a right
of recourse against the drawer, the endorsers and the guar
antees.

SECTION 3. RECOURSE

Article 57

Where a bill has been dishonoured by non-acceptance or
by non-payment, the holder may exercise his right of recourse
only after the bill has been duly protested for dishonour in
accordance with the provisions of articles 58 to 61.

Article 58

(1) A protest may be effected by means of a declaration
written on the bill and signed and dated by the drawee or the
acceptor, or, in the case of a bill domiciled with a n~ed

person for payment, by that named person, the declaration
shall be to the effect that acceptance or payment is refused.

(2) A protest shall be effected by means of an authenticated
protest as specified in paragraphs (3) and (4) of this article in
the following cases:

(a) Where the declaration specified in paragraph (l) of
this article is refused or cannot be obtained; or

(b) Where the bill stipulates an authenticated protest; or
(c) Where the holder does not effect a protest by means of

the declaration specified in paragraph (I) of this article.
(3) An authenticated protest is a statement of dishonour

drawn up, signed and dated by a person authorized to certify
dishonour of a negotiable instrument by the law of the place
where acceptance or payment of the bill was refused. The
statement shall specify:

(a) The person at whose request the bill is protested;
(b) The place and date of protest; and

(c) The cause or reason for protesting the bill, the demand
made and the answer given, if any, or the fact that the drawee
or acceptor could not be found.

(4) An authenticated protest may:
(a) Be made on the bill itself; or
(b) Be made as a separate document, in which case it must

clearly identify the bill that has been dishonoured.

Article 59

(l) Protest for dishonour by non-acceptance or by non
payment must be made on the day on which the bill is
dishonoured or on one of the two business days which follow.

[(2) An authenticated protest must be effected at the place
where the bill has been dishonoured.]

Article 60

If a bill which must be protested for non-acceptance or
for non-payment is not duly protested, the drawer, the en
dorsers and their guarantors shall not be liable on the bill.

Article 61

(1) Delay in protesting a bill for dishonour by non
acceptance or by non-payment shall be excused when the
delay is caused by circumstances beyond the control of the
holder. When the cause of delay ceases to operate, protest
must be made promptly [within ... days].

(2) Protest for dishonour by non-acceptance or by non
payment shall be dispensed with:

(a) Where 'the drawer, an endorser or a guarantor has
waived protest expressly or by implication; such waiver shall
bind only the party who made it;

(b) Where the cause of delay in making protest continues
to operate beyond 30 days after maturity or, in the case of
a bill payable on demand, where the cause of delay continues
to operate beyond 30 days after the expiration of the time
limit for presentment for payment;

(c) As regards the drawer of a bill, where (i) the drawer
and the drawee are the same person; or (ii) the drawer is the
person to whom the bill is presented for payment; or (iii) the
drawer has countermanded payment; or (iv) the drawee or
the acceptor is under no obligation to accept or pay the bill;

(d) As regards the endorser, where the endorser is the
person to whom the bill is presented for payment;

(e) Where presentment for acceptance or for payment is
dispensed with in accordance with articles 49 or 54 (2).

Article 62

(1) Where a bill has been dishonoured by non-acceptance or
by non-payment, due notice of dishonour must be given to
the drawer, the endorsers and their guarantors.

(2) Notice may be given by the holder or any party who
has himself received notice, or by any other party who can
be compelled to pay the bill.

(3) Notice operates for the benefit of all parties who have
a right of recourse on the bill against the party notified.

Article 63

Notice of dishonour may be given in writing or orally and
in any terms which identify the bill and state that it has been
dishonoured. The return of the dishonoured bill shall be
sufficient notice.

Article 64

Notice of dishonour must be given within the two business
days which follow:

(a) The day of protest or, where protest is dispensed with,
the day of dishonour; or

(b) The receipt of notice from another party.
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Article 65

( I) Delay in giving notice of dishonour is excused when
the delay is caused by circumstances beyond the control of
the holder. When the cause of delay ceases to operate, notice
must be given with reasonable diligence.

(2) Notice of dishonour shall be dispensed with:
(a) Where the drawer or an endorser or a guarantor has

waived notice of dishonour expressly or by implication; such
waiver shall bind only the party who made it;

(b) Where the cause of delay in giving notice continues to
operate beyond 30 days after the last date on which it should
have been given;

(c) As regards the drawer of the bill, where the drawer and
the drawee are the same person, or the drawer is the person
to whom the bill is presented for acceptance or payment, or
where the drawer has countermanded payment, or where the
drawee or the acceptor is under no obligation to accept or pay
the bill;

(d) As regards the endorser, where the endorser is the per
son to whom the bill is presented for payment.

Article 66

Failure to give due notice of dishonour shall render the
holder liable to the drawer, the endorsers and their guarantors
for any damages that they may suffer from such failure
[provided that the total amount of the damages shall not
exceed the amount of the bill].

Article 67

The holder may recover from any party liable.
(a) At maturity: the amount of the bill;
(b) After maturity: the amount of the bill, interest due

at (. . .) per cent per annum above the official rate of
discount effective at the place of payment [at the place
where the holder has his residence or place of business]
calculated on the basis of the number of days and of a year
of (365) days, and any expenses of protest and of the notices
given;

(c) Before maturity: the amount of the bill, subject to a
discount from the date of making payment to the holder and
the date of maturity, to be calculated at the official rate of
discount effective on the date when the recourse is exercised
at the place where the holder has his residence or place of
business.

Article 68

A party who takes up and pays a bill may recover from
the parties liable to him:

(a) The entire sum which he was obliged to pay in accord
ance with article 67;

(b) Interest due on that sum calculated at the highest per
missible legal rate at the place of payment from the day on
which he made payment;

(c) Any expenses which he has incurred.

Part Six. Discharge

SECTION I. GENERAL

Article 69

(I) Liability of a party on a bill is discharged by:
(a) Payment in accordance with articles 70 to 75;
(b) Renunciation in accordance with article 76;
(c) Reacquisition of the bill by a prior party in accordance

with article 77;
(d) Discharge of a prior party in accordance with arti

cle 78 (1);

(e) Absence of his assent to a qualified acceptance in ac
cordance with article 40 (2);

(2) A party is also discharged of his liability on the bill
by any act or agreement which would discharge him of his
contractual liability for the payment of money.

SECTION 2. PAYMENT

Article 70

( I) A party is discharged of his liability on the bill when he
pays the holder or a party subsequent to himself the amount
due pursuant to articles 67 or 68.

(2) A person receiving payment of a bill in accordance
with paragraph (I) shall deliver the receipted bill and any
such authenticated protest to the person paying the bill.

Article 71

( I) The holder may take partial payment from the drawee
or the acceptor. In that case:

(a) The acceptor is discharged of his liability on the bill to
the extent of the amount paid; and

(b) The bill shall be considered as dishonoured by non
payment as to the amount unpaid.

(2) The drawee or the acceptor making partial payment
may require that mention of such payment be made on the
bill and that a receipt therefore be given to him.

(3) Where a bill has been paid in part, a party who pays
the unpaid amount shall be discharged of his liability on the
bill, and the person receiving the payment shall deliver the
receipted bill and any authenticated protest to the party mak
ing the payment.

Article 72

(I) The holder may refuse to take payment in a place other
than the place where the bill was duly presented for payment
in accordance with article 53 (I).

[(2) If payment is not then made in the place where the
bill was duly presented for payment in accordance with arti
cle 53 (I), the bill shall be considered as dishonoured by non
payment.]

Article 73

(I) Where a bill has been materially altered as to its
amount, any person who pays the bill pursuant to such altera
tion without kn0wledge of the alteration shall have the right
to recover the amonnt by which the bill was raised from the
party Who so altered the bill or from any subsequent party
except a party who was without knowledge of the alteration
at the time he transferred the bill.

(2) In any other case of alteration which is material, as
defined in article 29 (2), any person who pays the bill
pursuant to such alteration without knowledge of the altera
tion shall have the right to receive the amount paid by him
from the person who altered the bill, or from any subsequent
party except a party who was without knowledge of the
alteration at the time he transferred the bill.

(3) Where the signature of the drawer has been forged,
any person who pays the bill without knowledge of the forgery
shall have the right to recover the amount paid by him from
the person who forged the signature of the drawer, or from
any party subsequent to the drawer except a party who was
without knowledge of the forgery at the time he transferred
the bill.

Article 74

[This article will contain rules in respect of a bill drawn
payable in a currency other than that of the place of payment.
At the time of finalizing the draft uniform law consultations
harl not yet been completed regarding certain implications of
such rules and their possible conflict with existing international
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agreements and mandatory national rules such as exchange
control regulations. It is expected that a draft uniform rule
on this issue will be finalized in time for the first meeting of
the Working Group.]

Article 75

[(1) Where a party tenders payment of the amount due
in accordance with articles 67 or 68 to the holder at or
after maturity and the holder refuses to accept such payment:

(a) The party tendering payment shall not be liable for
any interest or costs as from the day payment was offered;
and

(b) Any party who has a right of recourse against a party
tendering payment shall not be liable for such interest or
costs.

(2) The provisions of paragraph (1) (b) shall also apply
if the person tendering payment to the holder is the drawee.]

SEcrION 3. RENUNCIATION

Article 76

(1) A party is discharged of his liability on the bill if
the holder, at or after maturity, writes on the bill an uncon
ditional renunciation of his rights thereon against such party.

(2) Such renunciation shall not affect the right to the bill
of the party who so renounced his rights thereon.

SEcrION 4. REACQUISITION BY A PRIOR PARTY

Article 77

A party liable who rightfully becomes the holder of the
bill shall be discharged of liability thereon to any party
who had a right of recourse against him.

SEcrION S. DISCHARGE OF A PRIOR PARTY

Article 78

(l) Where a party is discharged of liability on the bill,
any party who had a right of recourse against him shall also
be discharged.

(2) An agreement, not amounting to partial or total
discharge, between the holder and a party liable on the bill
shall not affect the right and liabilities of other parties.

Part Seven. Limitation (preacription)

Article 79

[It is expected that the Law will include an article on
the limitation of legal proceedings and the prescription of
rights arising under an international bill of exchange. The
preparation of such an article presents difficult problems of
reconciling the divergent approaches of different legal systems1,

and requires further study. It is expected that proposals with
respect to this problem can be submitted in time for the
first session of the Working Group.]

Part Eight. LOd Billa

Article 80

[This article will deal with the question of lost bills, which
is approached differently in the ,principal legal systems. Con
sultations with banking and trade organizations have shown
that a workable solution is feasible. It is expected that draft
proposals dealing with this issue can be submitted in time
for the first session of the Working Group.]

1 See report of the Working Group on Time-limits and
Limitations in the International Sale of Goods. A/CN.9/70/
Add.l; commentary to opening clauses at para. 4.

2. Lilt oj relevant documents not reproduced in the present volume

Title or descriptiOfl Document reference

International Payments: negotiable instruments: note
by UNIDROIT concerning the effects of the inter-
national bill of exchange in the executory process A/CN.9/72

Bankers' commercial credits, bank guarantees, and
security interests in goods: work in progress: note
by the Secretary-General A/CN.9/R.I0

International payments: note submitted by the Inter-
national Chamber of Commerce A/CN.9/R.13
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Introduction

1. At its second session (Geneva, 1969), the United
Nations Commission on International Trade Law had
on its agenda (item 6) the following questions con
cerning international commercial arbitration:

(a) Steps that might be taken with a view to
promoting the harmonization and unification of law
in this field; and

(b) The United Nations Convention l?f 1958. on
the Recognition and Enforcement of ForeIgn ArbItral
Awards.

For the discussion, the Commission had before it
a report by the Secretary-General on international ~o~
mercial arbitration (A/CN.9/21 and Corr.1), a bIblio
graphy on arbitration law (A/CN.9/24/Add.1 and
2), and a note on the United Nations Convention. of
1958 on the Recognition and Enforcement of ForeIgn
Arbitral Awards (A/CN.9/22 and Add.I) indicating
the position in respe~t of ratific~tions of t~at. C?n
vention and the replies of certam States mdlcatlOg
whether they intended to accede to it.

2. After a broad exchange of viewsl among the
representatives of the countries which are members of
UNCITRAL on the two questions mentioned under
(a) and (b) above, the Commission. unani~o.usly
adopted, on 26 March 1969, the followlOg declSlon:

"The Commission decides to appoint Mr. Ion
Nestor (Romania) as Special Rapporteur on the

1 See the report of the United Nations Commission on Inter
national Trade Law on the work of its second session (Official
Records of the General Assembly, Twenty-fourth Session, Sup
plement No. 18 (AI7618), pp. 28 and 29); UNCITRAL Year
book, vol. I: 1968-1970, part two, II, A.

most important problems concerning the application
and interpretation of the existing conventions and
other related problems. The Special Rapporteur
should have the co-operation, for documentary ma
terial, of members of the Commission and various
interested intergovernmental and international non
governmental organizations.

"The Commission expresses the opinion that the
United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958
should be adhered to by the largest possible number
of States."
At the 14th meeting, during the 1969 session, the

Special Rapporteur stated that he proposed to submit
a preliminary report to the third session of the Com
mission, which would deal in particular with the prob
lems of interpretation and application of the United
Nations Convention of 1958 on the Recognition and
Enforcement of Foreign Arbitral Awards and other
related problems.

3. On the basis of the documentation received2 and
procured by the Special Rapporteur, making use of the
informative documents already prepared for the work
on arbitration done under United Nations auspices, the
Special Rapporteur drafted a preliminary report
(A/CN.9/42), which he submitted to the Commission
at its third sesion.

The Special Rapporteur explained at the third session
the manner in which he intended to pursue his study
of international commercial arbitration, and referred to
the problems which he intended to study in his final
report with a view to ascertaining whether they were
appropriate for further attention and action by the

2 See the preliminary report (A/CN.9/42), p. 7.
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Commission. The Special Rapporteur further stated
that he expected to be able to submit his final report
to the fifth session of the Commission.

The representatives who spoke on the subject ex
pressed general agreement that the Special Rapporteur's
mandate should be extended to the fifth session, at
which he would present his final report, and that every
assistance in gathering materials should be given him
by the members of the Commission and the Secretariat.

4. The view was generally held that the Special
Rapporteur, in completing his study, should consider
which of the problems set out in his preliminary report
offered sufficient indication that they could be success
fully resolved within the near future to justify under
taking work at the present time. A number of
representatives offered suggestions in this regard for
consideration by the Special Rapporteur. Some repre
sentatives stated that the problems should be ranked in
terms of the possibility of reaching a solution to them
rather than in terms of importance.

5. Several representatives expressed the opinion that
uniform rules on international commercial arbitration
should be prepared, which would become the subject
of an international convention. The organization of a
world-wide system of international commercial arbitra
tion was also suggested. Other representatives were of
the view that, instead of drafting a new convention, the
Commission should concentrate on making the existing
formulation more acceptable and should seek to ascer
tain why certain conventions, such as the United Nations
Convention of 1958 on the Recognition and Enforce
ment of Foreign Arbitral Awards and the European
Convention of 1961 have not been adopted by a
greater number of countries.

6. It was suggested that consideration should be
given to the unification and simplification of national
rules concerning the enforcement of arbitral awards and
the limitation of judicial control over arbitral awards,
including the reduction of means of recourse against
enforcement.

7. Some representatives e~pressed the view that the
Commission should promote the organization of new
arbitration centres in developing countries and the
rendering of technical assistance in this field. It was
suggested that encouragement should be given by the
Commission to the Economic Commission for Africa
and the Organization of African Unity for the creation
of an African Arbitration Association, which would
have panels of African arbitrators. The widespread
inclusion of Africans as arbitrators in arbitral tribunals
involving trade with African countries was also men
tioned as means for promoting international commercial
arbitration in Africa.

8. Some representatives stated that the use of arbi
tration was impeded by its high cost, and suggested
that work should be done towards stabilizing such
expense.

9. A number of representatives indicated the pro
gress made in their respective countries toward adher
ence to the United Nations Convention on the Recog
nition and Enforcement of Foreign Arbitral Awards
of 1958. These statements were made in connexion with
the decision of the Commission at its second session,
as set out in paragraph 112 of its report, that the

1958 Convention should he adhered to by the largest
possible number of States.

10. The Commission, at its 60th meeting, on
29 April 1970, unanimously adopted the following de
cision:

"The Commission, unanimously expressing its
appreciation to the Special Rapporteur, Mr. Ion
Nestor (Romania), for his preliminary report, de
cides:

"(a) To extend the mandate of the Special Rap
porteur to the fifth session of the Commission;

"(b) To request the Special Rapporteur to take
into consideration the suggestions made by members
of the Commission and to submit his final report to
the fifth session of the Commission;

"(c) To request the members of the Commission
and interested intergovernmental and international
non-governmental organizations to assist the Special
Rapporteur in his task by giving him information on
existing laws and practices in the field of international
commercial arbitration;

"(d) To request the Secretary-General to arrange,
if possible, for the reimbursement of the Special Rap
porteur for his expenses in gathering, translating and
reproducing materials for his report."

11. The Special Rapporteur thanks the representa
tives of the members of UNCITRAL for accepting the
proposals he made in his preliminary report regarding
the problems to be considered and the manner in
which they should be approached and has the honour,
in implementation of the above decision, to submit to
the Commission the following

General comments and structure of the report

12. As stated in the preliminary report, the Special
Rapporteur decided that the subject should be put in
its historical perspective, so that the final proposals
and conclusions could be firmly anchored in the realm
of the real and the possible and take into account the
conditions of modern international life. For the past
50 years, virtually unceasing efforts have been made
at various levels and in various contexts to develop
and unify the rules of international commercial arbi
tration. In the view of the Special Rapporteur, it would
be useful to retrace this process and highlight its
essential features and the trends in various periods,
in order to give a clearer picture of the problems which
arise in this field. Accordingly, the main aim of the
Rapporteur is to give concise information on the basis
of which the Commission will be able to consider steps
that might be taken with a view to promoting the
harmonization and unification of law in the field of
international commercial arbitration. As far as possible,
legal controversies (which abound on this subject) will
be avoided, since the Commission, in making its de
cisions, is only concerned with identifying the problems,
establishing their nature, number and extent and finding
a solution to them with pertinent suggestions and pro
posals. In adopting this approach, the Special Rap
porteur also hopes to comply with the wishes of the
UNCITRAL secretariat that the report should be as
condensed as possible.
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13. Part I of the report consists of a general account

of activities and results of the work on international
commercial arbitration during the last five years:
chapter I will describe the activities undertaken and
the results achieved during the inter-war years (1920
1945), while chapter II will deal with the activities
undertaken and the results achieved after the Second
World War (between 1945 and 1970).

Part II is devoted to problems concerning the
application and interpretation of existing international
conventions on international commercial arbitration. It
is, therefore, primarily a description and analysis of
judicial practice on the subject in various countries
which are parties to the conventions in question. The
subject will be divided into four chapters, each referring
to a particular group of problems relating respectively
to the arbitration agreement, to arbitral procedure, to
arbitral awards and to the enforcement of foreign
arbitral awards.

Part III deals with possible measures for increasing
the effectiveness of international commercial arbitra
tion (chapter I) and some general questions and final
proposals, which will be the subject of chapter II.

Part I. General account of activities and results
of the work on international commercial arbi.
tration

CHAPTER I. ACTIVITIES UNDERTAKEN AND RESULTS
ACHIEVED IN THE PERIOD 1920-1945

1. Activities undertaken within the framework of the
League of Nations

14. The activities undertaken within the framework
of the League of Nations after the First World War
culminated in the adoption of the first two important
multilateral international instruments: the 1923 Geneva
Protocol on Arbitration Clauses and the 1927 Geneva
Convention on the Execution of Foreign Arbitral
Awards. The Protocol has been ratified by 53 States
and the Convention by 44 States.3

15. Under the Protocol on Arbitration Clauses, each
of the Contracting States undertook to recognize the
validity of an agreement whether relating to existing or
future differences, by which the parties to a contract
~being subject to the jurisdiction of different States
parties to the Protocol-agreed to submit to arbitra
tion any differences that might arise in connexion with
such contract, whether or not the arbitration was to
take place in the territory of a country to whose
jurisdiction none of the parties was subject.

The Protocol applied to contracts relating either to
commercial matters or to any other matter capable
of settlement by arbitration or compromise.

However, each State party to the Protocol could,
by means of a reservation, limit the obligations
assumed to contracts considered as being commercial
under its own law.

3 For the 1923 Protocol, see League of Nations, Treaty Se
ries, vol. XXVII, p. 157; for the 1927 Convention, ibid., vol.
XCII, p. 301.

The arbitral procedure and the construction of the
arbitral tribunal were to be governed by the will of
the parties and by the law of the country in whose
territory the arbitration took place.

States undertook to facilitate all steps in the pro
cedure which required to be taken in their own terri
tories, in accordance with the provisions of their law
concerning arbitration, and also undertook to ensure
the execution by their authorities and in accordance with
the provisions of their laws of arbitral awards made
in their own territory.

Finally, attention should be drawn to an important
provision of the Protocol, according to which the
tribunals of the States parties to the Protocol could
not decide a dispute which the parties to the dispute
had agreed to settle by arbitration. At least one of
the Contracting Parties was, however, required to invoke
before the tribunal "an Arbitration Agreement whether
referring to present or future differences which is
valid. .. and capable of being carried into effect".

The judicial tribunals became competent "in case
the agreement or the arbitration cannot proceed or
becomes inoperative".

16. The 1923 Geneva Protocol was supplemented
in 1927 by the Convention on the Execution of Foreign
Arbitral Awards, which was open only to the parties
to the Protocol. The States undertake to recognize
as binding, in the territory of any High Contracting
Party, an arbitral award made in pursuance of an
agreement whether relating to existing or future dif
ferences, and to enforce it in accordance with the rules
of procedure in force in the country where the award
was relied upon, provided that the said award was
made in the territory of one of the States parties to the
Convention and between persons who were subject to
the jurisdiction of one of the High Contracting Parties.

In order to obtain such recognition or enforcement,
the following additional requirements had to be met:

(a) That the award had been made in pursuance of
a submission to arbitration which was valid under the
legislation of the country concerned;

(b) That the subject-matter of the award was
capable of settlement by arbitration under the law of
the country in which the award was sought to be
relied upon;

(c) That the award had been by the arbitral triBunal
provided for in the submission to arbitration or consti
tuted in the manner agreed upon by the parties and
in conformity with the law governing the arbitration
procedure;

(d) That the award had become final in the country
in which it had been made, in the sense that it would
not be considered as such if it was open to opposition,
appel or pourvoi en cassation (in the countries where
such forms of procedure existed) or if it was proved
that any proceedings for the purpose of contesting the
validity of the award were pending;

(e) That the recognition or enforcement of the
award was not contrary to the public policy or to the
principles of the law of the country in which it was
sought to be relied upon.

Even if the aforementioned conditions were fulfilled,
recognition and enforcement of the award might be
refused if the court was satisfied:
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(a) That the award had been annulled in the country

in which it had been made;
(b) That the party against whom it was sought to

use the award had not been given notice of the arbi
tration proceedings in sufficient time to enable him to
present his case; or that, being under a legal incapacity,
he had not been properly represented;

(c) That the award did not deal with the differences
contemplated by or falling within the terms of the
submission to arbitration or that it contained decisions
on matters beyond the scope of the submission to
arbitration.

If the award did not cover all the questions sub
mitted to the arbitral tribunal, the competent authority
of the country where recognition or enforcement of the
award was sought could, if it thought fit, postpone such
recognition or enforcement or grant it subject to such
guarantee as that authority might decide.

If the party against whom the award had been
made proved that, under the law governing the arbitra
tion procedure, there was a ground, other than the
grounds referred to in (a), (b) and (c) above, entitling
him to contest the validity of the award in a court of
law, the court might, if it thought fit, either refuse
recognition or enforcement of the award or adjourn
the consideration thereof, giving such party a reasonable
time within which to have the award annulled by the
competent tribunal.

The Convention also specified the documents that
were to be supplied by the party relying upon an award.

2. Activities undertaken outside the framework of the
League of Nations

17. It is beyond question that the two international
instruments mentioned in the preceding paragraph were
concluded largely as a result of the efforts made at
the national and international levels by certain circles,
in various countries, which were actively popularizing
and promoting international commercial arbitration.
Furthermore, until the aforementioned instruments were
concluded, and even afterwards, several governmental
and non-governmental organizations or institutions pur
sued many activities of an organizational nature and
worked on the drafting of certain national and inter
national rules. During the period dealt with in this
chapter, specialized work was done by the American
Arbitration Association, the International Chamber of
Commerce in Paris, the London Court of Arbitration,
the Union Chamber of Commerce of Moscow, the
Court of Arbitration of the Manchester Chamber of
Commerce, the Arbitral Chamber of the Paris Bourse
de Commerce, the International Institute for the Unifi
cation of Private Law in Rome, the International Law
Association, and so forth. Frederic-Edouard Klein views
the activity carried out during this period as being linked
with the emergence and development of certain arbitra
tion systems established by treaty, which were oriented
originally towards the creation of regional systems and
later towards continental ones and are now showing a
trend towards the creation of a world-wide system.4

4 Frederic-Edouard Klein, Considerations sur l'arbitrage ell
droit international prive, Basel, 1955, p. 31. Further informa
tion on this problem attributed to the same author elsewhere
in this report will also be taken from this source.

18. The American Arbitration Association (AAA)
was established in 1926 for the purpose of promoting
the practice of arbitration both within and outside the
United States.5 It has had considerable influence on
the development and unification of legislation dealing
with arbitration in the various American States and
has contributed to the organization of arbitral bodies
in the western hemisphere. According to the rules of
arbitration adopted by AAA, the place of arbitration
was of little importance and parties were free to decide
on any other place besides New York.6 This was in
contrast with the practice of other national arbitral
bodies, such as the London Court of Arbitration or
the Arbitral Chamber of the Paris Bourse de Com
merce, whose rules specify that the arbitration proceed
ings should always be held at the same place (the
headquarters of the arbitral institution).

The arbitrators are chosen by the parties either
directly or from a panel, the names of whose members
are forwarded to them by the registrar. They are
appointed by the Association if the latter is not advised
in due time of the decision of the parties. If one of
the parties is not a United States citizen or is resident
in a foreign country, the parties may request that the
sole arbitrator or the third arbitrator should be a
national of a third country.

19. As a result of the activities carried out by AAA
outside the United States, several regional arbitration
systems have been created, the most important of which
is the inter~American system, where AAA has co
operated with the Pan American Union. Following
discussions at several commercial conferences among
North, Central and South American countries,7 in 1931,
the Fourth Pan American Commercial Conference in
vited the Pan American Union to prepare a report on I

problems of trade among those countries. The report,
which was submitted in 1933 to the Seventh Inter
national Conference of American States, advocated,
inter alia, the organization of an inter-American arbitra
tion system. The latter Conference further recom
mended that all American States should adopt legisla
tion to guarantee the enforcement of arbitral clauses
or at least to ensure the observance of commercial
discipline. 8 In 1934, the Pan American Union author
ized AAA to organize such a system. The Inter
American Commercial Arbitration Commission was
established in the same year, with its central office in
New York, at AAA headquarters, and National Com
mittees in each of the 21 American republics. The rules
of the new organization follow the principles of the
United States organization very closely. It was specified
that the parties could exercise their free will within
the limits permitted by the law governing the arbitra-

5 AAA was formed by merger of the Arbitration Society of
America (established in 1922) and the Arbitration Foundation,
established in 1926, under the sponsorship of the New York
Chamber of Commerce.

6 The place of arbitration is not specified in the arbitral
clause or arbitration agreement recommended by AAA.

7 Cf. on the history of inter-American arbitration, the
article by M. Domke and F. KeUer, "Western Hemisphere
System of Commercial Arbitration", in University of Toronto
Law Journal, vol. VI, No.2, 1946, p. 308.

8 According to Frederic-Edouard Klein (p. 84), these rec
ommendations were followed only in the Colombian Act of 2
February 1938 and in a Brazilian Act of 18 September 1939.
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tion, but it was not indicated how that law was to
be determined.

20. The Canadian-United States system was created
in 1943 as the result of an agreement between ArAA
and the Canadian American Commercial Arbitration
Commission, with the co-operation of the Canadian
Chamber of Commerce. This system comprises two
sections, one attached to the Canadian Chamber of
Commerce, with headquarters at Montreal, and the
other attached to AAA in New York. A standard
arbitral clause was drawn up and recommended to
businessmen in both countries.

21. It was also in 1943 that the three regional
arbitration systems in this part of the world were
brought together with the establishment of a permanent
Western Hemisphere Conference on Foreign Trade and
Arbitration. A joint arbitral clause was adopted which
entailed the concurrent application of more than one
set of rules where the parties were domiciled in regions
governed by different arbitration systems.

The joint arbitral clause procedure was used by A,AA
and the Inter-American Commercial Arbitration Com
mission to link their system with organizations outside
America, such as the Associated Chamber of Commerce
of Australia.

22. After the First World War, western business
circles established the International Chamber of Com
merce in Paris. One of the mam reasons for creating
it was to establish an international arbitral system.
This led to the creation of the Court of Arbitration
of the International Chamber of Commerce, which was
to settle disputes between nationals of different coun
tries. There are National Committees or group or
individual members in many countries. Any party
wishing to have recourse to arbitration submits his
request through his National Committee. The Court
forwards the request to the other party and invites him
to state his position within a certain time-limit. It then
proceeds to appoint the arbitrators, or in most cases a
sole arbitrator, unless the parties have agreed that there
would be three. The parties may propose persons of
their choice to the Court. If they do not do so, the arbi
trator is appointed ex officio on the proposal of the Na
tional Committees. A third arbitrator or a sole arbitrator
must always be a national of a country other than
those to which the parties belong. The country and
place of arbitration are determined by the Court of
Arbitration, unless the parties have agreed in advance
on the place of arbitration.

The parties may agree that the arbitrators are to
decide on the basis of documentary evidence. Normally,
unless an extension has been granted by the Court,
the award is made within 60 days. The award is
subject to the approval of the Court, on questions
pertaining to form; while the Court may criticize it
on matters of substance, the freedom of the arbitrator
or arbitrators to decide remains absolute.

The rules of the Court also provide for a concilia
tion procedure, which is useful when the parties have
not concluded an arbitral clause. It should be noted
that the rules do not contain any provisions regarding
the legislation governing the arbitral clause and the
relationship between the parties entering into it.

23. The International Chamber of Commerce
(ICC) has entered into agreements with AAA and the

Inter-American Commercial Arbitration Commission
which provides for the adoption of joint clauses. Under
these, if arbitration takes place outside the United
States, the applicable rules of arbitration will be those
of ICC (or those of the Inter-American Commercial
Arbitration Commission, if the arbitration takes place
in Latin America), unless the parties have agreed in
writing to adopt the AAA rules. If arbitration takes
place in the United States, the AAA rules will apply
unless the parties have agreed in writing to adopt the
ICC rules of arbitration.

If the place of arbitration is not specified by the
parties and if they cannot agree on it, the decision will
rest with a Mixed Arbitration CollIDlittee set up by the
two bodies concerned and presided over by a person
belonging to neither one.

24. Although there cannot be said to be any arbi
tration system in the British Commonwealth comparable
to that of the Americas, the Eleventh Congress of
Chambers of Commerce of the British Empire, held
at Cape Town in 1927, adopted a resolution recom
mending that the various arbitral bodies should bring
their rules into line with a model draft prepared on
that occasion with the aim of achieving some degree
of uniformity in the matter. The Rules for Commercial
Arbitration within the British Empire were adopted
(with some changes) by the London Court of Arbitra
tion, the Sheffield and Southampton Chambers of Com
merce, the Australia Chamber of Commerce, and so
forth.

Although strictly speaking the London Court of
Arbitration is a national body, it plays a special role
in the relations between British and foreign business
men. It was created in 1903 through the joint efforts
of the Corporation of the City of London and the
London Chamber of Commerce and was the outgrowth
of the London Chamber of Arbitration, founded in
1892. It is worth noting that, contrary to the practice
in the Americas, the rules of the London Court of
Arbitration provide for an aJ'bitral clause establishing
in advance which law shall apply not only to the arbi
tration but also to the contract as a whole. The London
Court of Arbitration supplemented the clause with a
reference to English law.

25. In 1932, the Arbitration Commission for Foreign
Trade, attached to the USSR Chamber of Commerce,
was established. It is a permanent, non-governmental
body established by a decree, dated 17 June 1932, of
the Central Executive Committee and the Council of
People's Commissars. Its rules of procedure were
approved by the Presidium of the Chamber of Com
merce of the USSR.

The decree of the Central Executive Committee
and the Council of People's Commissars of the USSR,
dated 13 December 1930, as amended by the decrees
of the Central Executive Committee and the Council
of People's Commissars of 8 January 1933 and 7 May
1936, set up the Maritime Arbitration Commission
attached to the Chamber of Commerce. Its rules of
procedure were approved by the Presidium of the
Chamber of Commerce of the USSR,9

9 Cf. E. Usenko, "L'arbitrage en URSS", in Union Interna
tional des Avocats (International Association of Lawyers),
Arbitrage International Commercial, vol. II, pp. 212-242.
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The competence of these Commissions to settle

foreign trade and maritime disputes was, of course,
based on the arbitral clauses concluded by the parties
and on the provisions of the treaties entered into by
the USSR with foreign countries recognizing the validity
of the arbitration agreement.

26. In accordance with the decision of 17 June 1932
of the CEC and the CPC of the USSR, the Arbitration
Commission for Foreign Trade was to be made up of
15 members appointed for one-year terms by the
Presidium of the Union Chamber of Commerce and
chosen from among representatives of commercial, in
dustrial, transport and other organizations, as well as
from among persons having special knowledge in the
field of foreign trade.

When the Arbitration Commission for Foreign Trade
is seized of a dispute, each party nominates an arbitrator
from among the members of the Commission.

If this procedure is provided for in the contract
concluded between the parties and if one of the parties
fails in his obligation to nominate an arbitrator within
the period specified in the contract, the President of
the Arbitration Commission for Foreign Trade will, at
the request of the other party, appoint the second
arbitrator.

Within 15 days from the date of their appointment,
the arbitrators are required to choose an umpire from
among the members of the Commission.

If within this period the arbitrators cannot agree on
the choice of an umpire, the latter will be appointed
by the President of the Commission from among its
members.

The parties may, by mutual agreement, leave the
choice of the arbitrators to the Arbitration Commission
(or Foreign Trade. If this is done, the President of
the Commission may entrust the settlement of the
dispute to a sole arbitrator, appointed from among the
members of the Arbitration Commission.

In setling a dispute, the Arbitration Commission for
Foreign Trade may take measures to enforce the claim,
at the same time establishing the limits of their applica
tion.

The decisions of the Arbitration Commission for
Foreign Trade are final and cannot be challenged by
any means. The decision is carried out by the party
against whom the award is made, within the time
limit specified by the Arbitration Commission.

3. Attempts to unify the rules of arbitral procedure

27. As is well known, even before the Second
World War it was felt that, although the League of
Nations had done important work, culminating in the
adoption of the two Geneva instruments of 1923 and
1927, it had not solved all the problems connected
with the proper functioning of arbitration. It was
thought that the results achieved were still incomplete
and "that they could be considered only as a first step
on the as yet ill-charted and uphill road to the unifica
tion of the laws on arbitration",lo

10 Rene David, "Un projet de loi uniforme sur l'aI1bitrage",
in Recueil d'etudes en l'honneur d'Edouard Lambert, fourth
part: "Le droit compare comme science international
mooerne", Paris, 1938, p. 885.

A brief account is given below of the attempts to
unify arbitral procedure made at that time by two of
the best-known international scientific organizations,
namely, the International Law Association (ILA) ,
which is non-governmental, and the Rome International
Institute for the Unification of Private Law
(UNDROIT,) which is governmental.

28. The International Law Association, founded in
1873 as the Association for the Reform and Codi
fication of the Law of Nations, drafted and adopted
the Rules for the Execution of Foreign Judgements
(eleventh Conference, Milan, 1883), the Rules of Pro
cedure for International Arbitration (seventeenth Con
ference, Brussels, 1885), and the Model Treaty for
Execution of Foreign Judgements (twenty-first Con
ference, Antwerp II, 1899). Immediately after the First
World War, it started work also on rules relating to
the sale of goods.u At the thirtieth Conference (The
Hague, 1921), Dr. Greandyk noted the emergence
of commercial affairs centres and the establishment of
commercial associations to promote standard contracts,
conditions and arbitration, three factors which could
contribute to the modernization of commerce. He con
sidered arbitration to be inseparably linked with stand
ard contracts and conditions: "It makes a whole with
these and the co-operation of the three influences in
relation to each other is the manifestation of the moder
nisation of commerce."12

At subsequent conferences, it was proposed that the
Council of ILA should adopt resolutions to encourage
and support the efforts of the International Chamber
of Commerce in favour of arbitration and standardiza
tion of the laws concerning arbitration and arbitral
procedure.13

At Budapest, in 1934 (thirty-eighth Conference),
discussions began on the adoption of an ILA arbitral
clause and the constitution of an lLA Arbitral
Court,14 At Paris, in 1936 (thirty-ninth Conference),
the Committee on Arbitration with R.S. Fraser in the
Chair, recommended co-operation between existing
organizations with a view to achieving unification of
the rules governing arbitration. All national branches
of ILA were invited to submit reports on this subject,
to enable the Committee to decide upon measures to
be taken with a view to unifying the rules of arbitration.
Also at the thirty-ninth Conference, the French branch
(Professor Laparadelle) made a proposal concerning
the establishment by means of bilateral agreements, of
mixed tribunals, competent to settle international civil
or commercial disputes arising between States and
private persons or between private persons (physical
or legal). At the fortieth Conference (Amsterdam,
1938), the ILA Committee on Arbitration discussed
the report submitted by R. S. Fraser and John Colom
bos containing certain comments on efforts towards

11 See the report by Josephus Jitta, "International rules re
lating to the sale of goods" (thirtieth Conference, The Hague,
1921), and the report by H. Greandyk on the same subject.

12 H. Greandyk, op. cit., p. 450.
13 See the proposal by R. S. Fraser, thirty-first Conference

of ILA, Buenos Ai,res, 1922, p. 189.
14 It was decided not to set up such an Arbitral Court, to

avoid duplicating the work of the Court of Arbitration of ICC,
although that does not imply recognition of an ICC monopoly
in that respect (see: Windham Berves, p. 122, thirty-eighth
Conference) .



Hi Rene David, "Un projet de loi uniforme sur l'arbitrage",
loco cit., p. 884.

16 The text states that the nationality of the parties shall not
be taken into consideration.

17 It may also be proved by the report of the arbitrators of
the arbitral award, if these documents show that the parties
explicitly acknowledged the existence of the agreement.

33. Among the articles of the draft concerning the
constitution of the arbitral tribunal, it should be noted
that article 7 does not require that the arbitrators be
appointed by the agreement itself, that the constitution
of an arbitral tribunal composed of an even number of
arbitrators is treated as a quite exceptional case, and
that the qualifications for an arbitrator are in no way
limited by the draft, which allows anyone to serve as
an arbitrator. Following a suggestion made at the Pan
American Congress of Montevideo, in 1933, the draft
indicates that the nationality of an arbitrator shall be
immaterial (article 11), that an arbitrator may be re
moved if he unduly delays to fulfil his office (article 14)
and that an 'arbitrator may be disqualified from acting
if he is a minor and, in general, if any circumstances
exist capable of casting doubt on the arbitrator's im
partiality or independence.

34. In Professor David's view, the provisions con
cerning the enforcement and the setting aside of arbitral
awards constitute the essence of the draft, and also
its greatest novelty and practical value.
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unification in the field of arbitration (ICC, the Inter- tribunal" (the term "arbitral tribunal" includes any
American Association, UNIDROIT) and proposing a organs which may be provided for in the arbitration
draft model arbitral clause and draft arbitral rules agreement, apart from arbitrators), articles 15-21 "the
(Amsterdam Arbitral Ru1es, 1938-AMRUL, 1938). procedure in the arbitration", articles 22-24 "the

As a result of the discussions, ILA decided to deal award", articles 25-28 "the enforcement of the award",
only with the most important points of arbitral proce- articles 29-34 "setting aside the award", article 35
dure (particu1arly the problems of constituting the tri- "costs, expenses and fees" and articles 36 and 37 "the
bunal) , unlike the UNIDROIT draft, which had competent court", while articles 38, 39 and 40 con-
broader aims. Furthermore, as stated in the report of tain "supplementary provisions".
the French branch, according to the principles of that 31. When Professor Rene David submitted the draft
Association rules are proposed for international com- uniform law on arbitration,15 he explained the general
merce, but it is not envisaged that !LA should take economy of the draft and the reasons why the Com-
any part in their implementation. mittee had adopted certain solutions.

29. The Amsterdam Rules, 1938, again contain The Committee believed at the time that it would
provisions concerning the constitution of the arbitral not be possible to apply the uniform law to all arbitra-
tribunal, the power of arbitrators, the role of the Chair- tion indiscriminately. That is why article 1 specifies two
man of the Committee on Commercial Arbitration of cases in which it may apply; the first is when, at the
the International Law Association, procedures for the time an arbitration agreement is concluded, the parties
transmission of documentation between parties, admin- thereto have their respective habitual residences in
istration of evidence, the hearings (six stages are men- different countries,16 and the second is when the parties
tioned), content of the award, fixing of costs, and so have provided that the arbitration upon which they
forth. have agreed shall be governed by the uniform law.

The arbitral tribunal may be composed of a sole Article 2 states that the parties may exclude application
arbitrator, two arbitrators (if these two arbitrators oan- of the uniform law.
not reach agreement, the umpire shall decide in their 32. In the chapter concerning the arbitration agree-
stead) or three arbitrators. If the parties have made no ment, it should be noted that an arbitration agreement
provision to the contrary in their contract, the arbitral respecting future differences shall only be valid if the
tribunal shall always be composed of three arbitrators. differences arise out of a determinate relationship or
The arbitration agreement may be revoked only with contract, that an arbitration agreement or any modifica-
the consent of both parties. The claimant and the tion thereof must in principle, be proved, in writing,17
respondent must make known their points of claim and that a party may no longer invoke an arbitration agree-
points of defence. The parties shall determine where ment if he has indicated that he does not wish to avail
the arbitration is to take place, and if they make no itself thereof, and that the arbitration agreement shall
such provision the decision shall be made by the arbi- not be valid if it gives one of the parties thereto a
trator or arbitrators or by the umpire. The hearings are privileged position with regard to the appointment of
normally private, unless the parties request that they arbitrators.
should be open. The award must be made in writing,
within 10 days (and in complicated cases within
20 days). It must comply with the l,aw of the country
chosen for the purposes of the formation, validity and
performance of the contract and with all such formal
ities as are necessary to render it enforceable in the
country in which it will be enforced. The award is
final and is not subject to appeal, unless the parties
have made provision for an appeal in their contract.

30. The Rome International Institute for the Uni
fication of Private Law included the question of arbitra
tion in its working agenda in 1928, the year in which
it was founded. After various preparatory studies, a
report on arbitration in comparative law was drafted,
and in 1933 a Committee was established to prepare a
draft uniform law on arbitration. Under the chairman
ship of Mr. d'Amelio, President of the Court of Cassa
tion of Italy, and with the collaboration of jurists from
different countries, a preliminary dmft was prepared.
Taking as its basis the concept that a uniform system
of arbitration requires a uniform law on arbitration,
because the diversity of laws gives rise to serious prob
lems in international arbitration, and aware that the
two Geneva instruments, signed under the auspices of
the League of Nations, had considerably improved the
situation in this respect, UNIDROIT intended its draft
uniform law to cover the question of arbitration as fully
as possible. Of the 40 articles in the draft, the first six
cover "the scope of the l'aw", articles 7-14 "the arbitral

..
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Where the enforcement of arbitral awards is con
cerned, the principle continues to be that enforcement
is possible only after leave to issue execution has been
granted by a judicial authority, the parties having the
opportunity of being heard, but once such leave has
been obtained in any country in which the uniform
law is in force it will, under the system provided for
in the draft, be enforceable in all countries which have
adopted the uniform law. In 1938, the authors of the
draft believed that the time had come to take the deci
sive step forward which had not been possible at
Geneva in 1927.

The enforcement of an award in these countries
may be opposed on the ground either that the award is
contrary to public policy in the country concerned or
that submission to arbitration would not have been
allowed in that country in respect of the case to which
the arbitrators' award relates.

35. The draft uniform law established a link be
tween the procedure for obtaining enforcement and
any action to set aside the award. According to Pro
fessor David,ls it is extremely desirable that, whether
in the lower court or in the court of appeal, the same
authority should be responsible for granting leave to
issue execution and for setting aside an award, in view
of the obvious interrelationship of the two matters. It
was difficult to specify who that authority should be
in an international law, which must take into account
the differences in the judicial organization of States.
The drafters were therefore obliged to confine them
selves to facilitating a solution to the problem along
the lines that they thought desirable, by leaving it to
firstly, laws of individual countries to determine
what recourse was available against the decision on the
application for leave to issue execution, and secondly,
by establishing that an application to set aside an
award must be made in the country where leave to issue
execution has been claimed (article 37).

A restrictive list of the cases in which an arbitral
award may be set aside appears in articles 29 et seq.
of the draft. It should be noted that errors of law com
mitted by the arbitrators are not included among those
cases. If the parties want to guard against possible
errors of law by their arbitrators and to be certain
that the general principles of law will be observed in
the settlement of their dispute, they must expressly
agree on that point; article 30 will then apply and the
award can be set aside. An agreement between the
parties is also necessary if they intend to reserve the
right to contest the award on the grounds that it is
based on evidence which the arbitrators did not have
the right to accept or had improperly accepted.

Professor David concludes that article 30, in requir
ing an agreement by the parties in such cases if an
award is to be set aside, completely reverses the former
rule in Latin countries, and particularly in France: it
makes amiable composition the rule and arbitration
proper the exception. Under the system provided for in
draft, the arbitrators are in principle amiables compo
siteurs. that is to say, they should decide in accordance
with the law, but their award cannot be set aside if
it is not in fact in accordance with the law. The

18 Rene David, "Un projet de loi uniforme sur l'arbitrage",
loco cit. pp. 887-888.

arbitrators are amiables compositeurs, according to the
draft, unless the parties have expressly agreed to deny
them such powers and require them to decide accord
ing to law.

This reversal of the traditional rule was already at
that time considered entirely justified: "In international
arbitration, to which the international law will primarily
apply, the amiable composition clause has in fact al
ready become the style; parties do not want to have
their desire to settle their dispute rapidly and without
publicity frustrated by an appeal; arbitrators, for their
part, would not accept their task unless they were freed
from the complicated and detailed procedures-the
finer points of which are often unfamiliar to them-that
are necessary in arbitration proper. Although the new
rule constitutes in theory a very important change, in
fact it only sanctions a state of affairs which already
exists. "19

Another solution in the draft which should be noted
is that an award can be set aside on the ground that no
reasons have been given only if the parties have re
quired that reasons should be given. The authors of the
draft were extremely hesitant to accept this solution;
they did so only as a compromise, in order to facilitate
the adoption of the uniform law by the English
speaking countries, where it is the practice to make
arbitral awards without giving reasons.

4. Observations on the development of commercial
arbitration during the inter-war years

36. It was during this period that the institution
of arbitration won international acceptance. Under the
pressure of economic events and the requirements of
international trade, States became increasingly inter
ested in arbitration -and aware of its usefulness and
there was a move to improve the institution.

As early as 1935, at the Academie de droit interna
tional in The Hague, Giorgio Balladore-Pallieri noted
that "recent practice has shown a very marked shift
towards arbitration, which is increasingly preferred to
proceedings instituted by the State and conducted be
fore judges of ordinary law". There were movements
both towards and away from arbitration, but all agreed
"that the trends towards arbitration prevailed in muni
cipal as well as internationallaw".20

37. A new, favourable climate developed over the
years, in business circles and on the national and inter
national scene. Certain misgivings of States with regard
to arbitration were overcome, at least so far as com
mercial relationships were concerned; this paved the
way for a certain amount of legislative reform21 and
created a trend towards court decisions favouring arbi
tration and even a movement towards the unification
of arbitration law.

38. Even when the idea of arbitration had been
accepted, many practical problems arose, particularly in
international relations. As a result, it soon became
necessary to study more attentively the rules which

19 Rene David, ibid, p. 888.
20 Giorgio Balladore-Pallieri, "L'arbitrage prive dans les

rapports internationaux", Recueil des cours, 1935, I, vol. 51,
pp. 291 et seq.

21 For example, the Federal Arbitration Act of 1925 in the
United States, the Arbitration Acts of 1924, 1930 and 1934 in
the United Kingdom, the Act of 1925 in France, the German
Acts of 1924 and 1930 and the three Swedish Acts of 1929.
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existed on the subject. There were found to be wide
legislative and doctrinal differences as to the very nature
of arbitration, the conditions for the validity of the
arbitration agreement, capacity to submit to arbitration,
arbitrability, judicial checks on arbitral proceedings,
and so forth. The provisions of private international
law, and particularly the rules of conflict, the problems
of definitions, public policy and other problems, became
the subject of a whole series of legal discussions in the
most varied circles. However, the complete lack of
publicity and the quasi-confidential nature of the pro
ceedings (in general, information on arbitration cases
is published only if there are judicial proceedings as
well as actual arbitration proceedings) made it difficult
to study in depth the real, specific problems raised by
the use of arbitration in commercial relationships.

39. The discussion centred on the provisions con
tained in the codes and other laws of civil procedure of
different countries. Attention was also given to the gen
eral question of arbitral jurisdiction, which covered
the variable but always broad subject of private-law
relationships, including both civil and commercial rela
tionships at the national level and international com
mercial relations. In addition, arbitration was considered
a strictly private matter and it was therefore thought
preferable to avoid intervention by the State authorities
as much as possible in the interests of promoting re
course to arbitration.

40. This explains, to a large extent, why arbitration
began to acquire a dual autonomy-from national rules
of civil procedure and from State courts of law. In the
first place, this foreshadows the appearance of com
mercial arbitration centres. Large commodity exchanges
and private associations (often closed groups) formed
in various branches of trade followed a simplified arbi
tration procedure, usually with no requirement that
reasons should be given for the awards rendered. En
forcement of the awards was the responsibility of the
parties themselves and of the groups of which they
were members and provision was made for enforce
ment action.22

In the second place, international arbitration organi
zations were endeavouring to formulate uniform rules
of procedure governing, in the fullest detail, such mat
ters as the selection of arbitrators, their removal, the
duration of hearings and the rendering of awards, with
a view to eliminating, as far as possible, all controver
sial problems which might be resolved differently de
pending on the national law applicable.

41. Some people already thought that an interna
tional approach to the problem was required and that
national laws should not be taken into account. As
Balladore-Pallieri wrote, also at The Hague in 1935:
"The need for impartiality prevents us from studying
arbitration in the context of the private international
law legislation of a particular State. Our approach
should be as international as possible and we should
look at the international problem, independently of
any national legal system."23 This concept has gained

22 This consists of corporate penalties in the event of
voluntary non·compliance with the award, which authors have
divided into three categories: financial penalties, moral penal
ties and penalties entailing loss of rights or standing (see
Philippe Fouchard, L'arbitrage commercial international, Paris,
1965, {)p. 466·489).

23 Giorgio Balladore-Pal1ieri, op. cit., p. 295.

currency but, in the opinion of the Special Rapporteur,
has constituted a kind of congenital defect which post
poned and sometimes perhaps even prevented the first
attempts by States at the legislative level to modernize
arbitration law.

42. As Frederic-Edouard Klein has observed, the
efforts of international arbitration organizations to
formulate uniform rules of procedure succeeded in
"bridging certain differences of legislation" but "this
merely obscured a problem of law which remained
intact".24 Actually, at that time the only arbitration
was national arbitration, which was acknowledged,
subject to certain reservations to have extraterritorial
effects.

43. Lastly, it may be noted that between the two
world wars the principal geographical area in which
arbitration was used effectively consisted of the indus
trialized countries of Europe and America and corres
ponded closely to the centres of international trade.
The decisive factor was obviously trade, as conducted
in the first half of the twentieth century, which had gen
erated a movement towards the institutionalization of
commercial arbitration and the beginning of a decline
in the use of ad hoc arbitration in commercial rela
tions. In addition, the appearance of the first arbitra
tion centre in a socialist country (the USSR) created
an awareness of the problems involved in arbitration
between organizations in countries with different social
and economic structures: socialist countries with plan
ned economies, where trade is organized on the basis
of a State monopoly, and capitalist countries with
market economies.

CHAPTER II. ACTIVITlES UNDERTAKEN AND RESULTS
ACHIEVED IN THE PERIOD 1945-1970

1. Activities undertaken under the auspices of the
United Nations

44. The growing intensity of modern international
trade and the concomitant need to develop facilities for
arbitration caused the international business community
to consider that the Geneva Agreements were no longer
adequate. A first step towards rectifying this situation
was taken by the United Nations Economic and Social
Council, at the suggestion of the International Chamber
of Commerce (ICC) which submitted to the Council a
preliminary draft convention on the recognition and
enforcement of arbitral awards. The Council decided
[resolution 520 (XVII) J to establish an Ad Hoc Com
mittee composed of representatives of eight Member
States.25 This Committee was instructed to study the
preliminary draft convention submitted by the Inter
national Chamber of Commerce and to report its con
clusions to the Council and to draw up, should it see
fit, a draft convention.

The draft (convention) drawn up by the Ad Hoc
Committee was subsequently submitted, together with
a report, to the Economic and Social Council.

24 Frederic-Edouard Klein, Considerations sur I'arbitrage en
droit international prive, Basel, 1955, p. 12.

25 Australia, Belgium, Ecuador, Egypt, India, Sweden, Union
of Soviet Socialist Republics and United Kingdom.
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In its report, the Ad Hoc Committee, analysing the
question raised and the study prepared by the Inte~

national Chamber of Commerce, concluded that It
would be desirable "to establish a new convention
which, while going further than the Geneva Con~en

tion in facilitating the enforcement of foreign arbItral
awards, would at the same time maintain generally
recognized principles of justice and respect the sovereign
rights of States."26

In resolution 604 (XXI) of 3 May 1956, the Eco
nomic and Social Council decided to call a conference
of plenipotentiaries to conclude a convention and to
consider possible measures for increasing the effective
ness of arbitration in the settlement of private law dis
putes. This Conference was held in New York, from
20 May to 10 June 1958, and adopted the Convention
on the Recognition and Enforcement of Foreign Arbi
tral Awards.27

45. The New York Convention had not regulated
all the problems of international arbitration but it had
nevertheless solved the most important one-as had the
1927 Geneva Convention-that of the recognition and
enforcement of foreign arbitral awards, by also includ
ing in its text (article II) the substance of the Geneva
Protocol of 1923. The Geneva Protocol and Conven
tion were to cease to have effect between the Contract
ing States on their becoming bound by the New York
Convention (article VII).28

The final text of the Convention adopted at the New
York Conference in June 1958 was in many ways an
intermediate solution between the text of the 1927
Geneva Convention and the text of the preliminary
draft proposed by the International Chamber of Com
merce. Thus, for example, the 1927 Geneva Conven
tion required that an arbitral award should be national,
that there should be both personal 'and territorial reci
procity, and that the award should have become final
in the country in which it was made.

The preliminary draft of the International Chamber
of Commerce was based, in contrast, on a diametrically
opposed idea-the concept <;,f the "internat~onal

award", divorced as far as pOSSIble from any national
criterion and based exclusively on agreement between
the parties exercising the "autonomy of will" taken to
have the force of law.

The New York Conference, although it retained the
title of the Geneva Convention to the extent that it
refers only to foreign arbitral awards and not to inter
national awards as advocated in the preliminary draft
of ICC, adopted a text which, without expressing the
ideas in the preliminary draft, was nevertheless broader

26 Official Records of the Economic ~nd Social Council,
Nineteenth Session, Annexes, agenda Item 14, document
EI2704/Rev.l, p. 2.

27 United Nations Treaty Series, vol. 330. As at 1 January
1971 the following 37 States had ratified the Convention:
Austria, Bulgaria, Byelorussian SSR,. Cambodia, Central
African Republic, Ceylon, CzechoslovakIa, Ecuador, Federal
Republic of Germany, Finland, France, Ghana, Greece,
Hungary India, Israel, Italy, Japan, Madagascar, Morocco,
Netherlands Niger Nigeria, Norway, Philippines, Poland,
Romania, S:.vitzerla~d, Syria, Thail~nd, Trinidad anq Tob~go,
Tunisia, Ukrainian SSR, USSR, UnIted Arab RepublIc, UnIted
Republic of Tanzania and United States of America.

28 Pieter Sanders, "La Convention de New York", Interna
tional Association of Lawyers (IAL), in Arbitrage interna
tional commercial, 1960, p. 294.

than the text of the draft prepared by the Economic
and Social Council in 1956.29

Indeed, after having specified in the first part of
article I, 1, that the Convention shall apply to the
recognition and enforcement of arbitral awards made
in the territory of a State other than the States where
the recognition and enforcement of such awards are
sought, it says in the following sentence that: "It shall
also apply to arbitral awards not considered as do
mestic awards in the State where their recognition and
enforcement are sought".

This negative formulation left open to each Contr~ct

ing State the possibility ?f ~pplying the Conv~ntI~n

independently of the terrItOrIal concept embodIed III
the first part of paragraph 1, for example, to the en
forcement of an award made on its territory, but con
taining some elements of extraterritoriality which jus
tified its consideration as a foreign award.30

We note however, that the text no longer requires
the conditi~n imposed by the corresponding article of
the Geneva Convention, that the persons involved
should be subject to the jurisdiction of one of the high
Contracting Parties nor, moreover, the condition of
reciprocity (that the arbitral award, for which recog
nition and enforcement are sought, should have been
made in a territory of one of the Contracting States).

Nevertheless, article I, 3 specifies that when signing,
ratifying or acceding to the Convention, or notifying
extension under article X thereof, States may make
certain reservations, including the application of the
Convention to the recognition and enforcement of
awards made only in the territory of another Con
tracting State and the application of the Convention
only to differences arising out of legal relationships,
whether contractual or not, which are considered as
commercial under national law.

46. Another question widely debated at the time
of the Conference was that of the capacity of a State
or a legal body of public law to conclude valid arbitral
clauses. Despite the discussions, the problem was not
solved at the time. However, the 1958 New York Con
vention clarified the situation regarding arbitral awards
made by permanent arbitral bodies. Under article I, 2,
arbitral awards made by ad hoc arbitral bodies are
placed on the same footing-for the purposes of apply
ing the Convention-as awards made by permar:ent
arbitral bodies. That explanation is important, SInce
until the New Yark Convention was adopted the posi
tion regarding the value of awards made by permanent
arbitral bodies, and particularly by the arbitral bodies
attached to the chambers of international commerce
of the East European countries, was generally some
what equivocal.

It should be made clear that the 1958 New York
Convention (article II) provides the solution to the
problems of the arbitral agreement, in a manner essen
tially similar to that of the 1923 Geneva Protocol.

29 Ion Nestor, Probleme privind arbitrajul pentru ~omertul

exterior in tarUe socialiste europene (Problems of foreIgn trade
arbitration in the European Socialist Countries), Bucharest,
1962, part IV, nos. 138, 139 and 148.

30 See Jean Robert, La Convention de New York de 10
juin 1958, pour la reconnaissance et l'execution des sentences
arbitrales etrangeres, in Revue de l'arbitrage, 1958, No.3,
p. 74 and P. Sanders, loco cit., p. 298.
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It should be noted, however, that the New York
Convention contains in addition a whole series of stipu
lations which are, moreover, extremely welcome, since
they made it possible to arrive at a unified approach
to certain problems which were solved in different ways
by the national legislations of the different countries.

The first of these stipulations that should be men
tioned is that referring to the requirement (article II, 1
and 2), that the arbitral agreement (arbitral clause
or arbitration agreement) must be concluded in writing.
This is a stipulation which certain authors consider to
be "of capital importance", or "a uniform rule of law
of inestimable value constituting the Convention's prime
achievement in positive law".31

Also very valuable-from the point of view of unifi
cation-is the stipulation also appearing in article II,
1, whereby the arbitral agreement must refer to a
"defined legal relationship, whether contractual or not,
concerning a subject-matter capable of settlement by
arbitration". A comment is needed here, since, although
the first part of the stipulation "a defined legal relation
ship, whether contractual or not" makes it possible to
achieve a certain unity of approach to a problem re
solved differently by the legislation of the different
countries,32 the second part (that the subject-matter
should be capable of settlement by arbitration) leaves
In abeyance the problem of the subject-matters (ques
tions) capable of settlement by arbitration.

It is none the less true that it follows from the
Convention [article V, 2 (a) ] that the problem of
knowing whether the subject-matter of a litigation is
"capable" of settlement by arbitration is resolved under
the law of the country in whose territory the recognition
and enforcement of the award is sought. But at the most
that means that, if there is any unification, it only
concerns the rule of conflict which designates the com
petent law, while the set~lement of the substance remains
different according to the provisions of one or the other
of the national legislations indicated.

47. As for the requirements laid down for the re
cognition and enforcement of foreign arbitral awards,
the system adopted by the 1958 New York Convention
is completely different from that embodied in the 1927
Geneva Convention. Under the Geneva Convention, in
order to obtain the recognition and enforcement of
foreign arbitral awards it was incumbent on the party
seeking recognition of an award or its enforcement to
prove that the conditions required for recognition had
been fulfilled and that enforcement could be authorized.
What is more, once that proof had been given, the
enforcing authority could consider ex officio the position
regarding the other conditions and, if it established
that the latter had not been fulfilled, refuse the request.

The New York Convention, on the other hand,
adopts a system based on the idea that the award
constitutes, in the hands of the person obtaining it,
an instrument to which credit must be given. Conse
quently, the fact of presenting that instrument accom
panied by the text of the arbitral agreement (in the
form required by article IV of the Convention) must
be considered as prima facie, in the sense that the award

31 Jean Robert, op. cit., p. 75.
32 Pieter Sanders, "L'Arbitrage International Commercial",

International Association of Lawyers (lAL), vol. I, 1956, p.
14 and article 3 of the UNIDROIT Draft Uniform Law.

is mandatory and that the person seeking its recognition
and enforcement has given the proof which authorizes
him to obtain them. As from that moment the burden
of rebuttal passes to the respondent, who, in order to
be able to oppose admission of the recognition and
enforcement, must prove the existence of one or more
of the five grounds stipulated in article V, 1, (a), (b),
(c), (d) and (e) of the Convention, on which the
request may be refused.

48. Among the provisions governing the reasons for
which recognition and enforcement of arbitral awards
may be refused, particular note should be taken of
those which are of importance in connexion with the
problems of private international law raised by the
recognition and enforcement of foreign arbitral awards.

The stipulation involved is that contained in the
provision appearing in artiole V, 1 (a), which embodies
the principle of autonomy of will in determining the
law which governs the validity of the arbitral agreement,
in the sense that the agreement must be valid under
the law to which the parties have subjected it or, only
if the parties have failed to agree on that point in the
agreement, under the law of the country where the
award was made.

The same is true of the stipulation in subparagraph
(d), whioh also embodies the principle of autonomy
of will in determining the law governing the composi
tion of the arbitral authority or the arbitral procedure.
The text quoted establishes that the parties may stipulate
in their agreement both the way in which the arbitral
authority is composed and the arbitral procedure and
that, failing suoh agreement, the law applied is that of
the country in which the arbitration took place.

The adoption of the text of article V, 1 (d) put an
end to the discussions that arose out of the correspond
ing provisions of the 1923 Protocol and the 1927
Convention. Those two agreements stipulated that the
arbitration procedure was governed "by the will of the
parties and by the law of the country in whose territory
the arbitration takes place", but without making it
possible to ascertain whether two cumulative conditions
or (on~y) a single form of reference were involved.
Now, thanks to the New York Convention, the matter
is no longer open to diSopute, because on this occasion
the text is unambiguous and, from that point of view
at least, an improvement on the corresponding text in
the Geneva Convention.

Finally, a look must also be taken at the provisions
of article V, 1 (e), since they are important for two
reasons. Under those provisions the foreign arbitral
award can no longer be enforced if the defendant
proves that the award has not yet become binding, or
has been set aside or suspended by a competent authority
of the country in which, or under the law of Which, that
award was made.

Let it be remembered, above all, that by adopting
that text, the New York Conference abandoned the
system proposed in the draft of the Council's Ad Hoc
Committee, which stated that the award must not only
be final, but also enforceable (which wou~d in fact
have amounted to a double exequatur).

49. Apart from its work at the international level
through the Economic and Social Council, which
culminated in the adoption of the 1958 New York
Convention, which we have dealt with above, the
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United Nations consistently sought to expand com
mercial arbitration through the fow: regional economic
commissions: the Economic Commission for Europe
(ECE) , the Economic Commission for Asia and the
Far East (ECAFE) , the Economic Commission for
Latin America (ECLA) and the Economic Commission
for Africa (ECA).

As may be noted from the report of the Secretary
General on the progressive development of the law
of internationa[ trade (document A/6396 of 23 Sep
tember 1966, para. 66), the activities of the Economic
Commission for Europe had been primarily in the field
of international contracts and commercial arbitration.

At its third session (20 April to 3 May 1954), the
EeE Committee on the Development of Trade ex
pressed the opinion that it would be necessary for the
development of East-West trade to study the problem
of arbitration in cases of disagreement between parties
which should submit any disputes that might arise to
one of the existing arbitration institutions. The Com
mittee felt that it was necessary to study the prepara
tion of a uniform international arbitration procedure
at the European level, which could be proposed as the
subject of an intergovernmental agreement.

The Committee on the Development of Trade estab
lished for this purpose the Geneva Ad Hoc Working
Group on Arbitration, which began its work in 1955.

During its fifth session, the Group instructed the
ECE secretariat-having regard to the conclusions con
templated-to prepare the following two drafts and
submit them to the Governments of participating
countries:
A draft European Convention on International Com

mercial Arbitration;
Draft arbitration rules including a procedure for settling

trade disputes, which parties would be obliged to
apply if they had not agreed on some other proce
dure
At its seventh session, the Ad Hoc Working Group

on Arbitration, having drawn up the text of a draft
European Convention on International Commercial Ar
bitration, was of the opinion that the draft should be
submitted to a Special Meeting of Plenipotentiaries
convened for the purpose of negotiating and signing a
European convention on international commercial arbi
tration.33

That Meeting was held at the European office of the
United Nations in Geneva from 10 to 20 April 1961.34

50. The European Convention on International
Commercial A,rbitration was signed at Geneva on
21 April 1961.35

Unlike the United Nations Convention on the Recog
nition and Enforcement of Foreign Arbitral Awards
of 10 June 1958, the new Convention has a double

33 See ECE documents E/ECE/TRADE/96 and 34 and
annex 1.

34 For more complete details, see document E/ECEI
TRADE/47, which contains the report adopted by the meet
ing of 20 April 1961.

35 United Nations, Treaty Series, vol. 484. As at 1 January
1971 the Convention had been ratified by the following coun
tries: Austria, Bulgaria, Byelorussian SSR, Cuba, Czechoslo
vakia, France, Federal Republic of Germany, Hungary, Italy,
Poland, Romania, Ukrainian SSR, USSR, Upper Volta and
Yugoslavia.

purpose: firstly, to resolve the problem of the appoint
ment of arbitrators where the parties to an arbitration
agreement do not manage to agree on the choice to be
made-a particularly thorny problem if the parties are
resident in countries with different economic structures;
and secondly, to facilitate recourse to commercial arbi
tration regardless of the economic structure of the
countries in which the parties are resident. Moreover,
this time the Convention states [article I, 1 (a)] that
it shall apply "to arbitration agreements concluded for
the purpose of settling disputes arising from inter
national trade".

In other words, the Convention is not concerned with
arbittI'al jurisdiction in general for all civil law relations,
since it only governs jurisdiction in international trade
relations where, as the text states, the parties who have
concluded the arbitration agreement must, when con
cluding the agreement, have had their habitual place of
residence or their seat in different Contracting States.

A,rticle I, 2 defines what is meant, under the Euro
pean Convention, by "arbitration agreement", "arbitra
tion" and by "seat".

It should be noted, regarding the definition of the
meaning of "arbitration agreement", that what is
actually regulated here is the form in which such an
agreement may be concluded in order to be covered
by the Convention, including its submission in writing
and the meaning of that concept.

The European Convention follows the 1958 New
York Convention in stating that "arbitration" means
both as the settlement of disputes by arbitrators
appointed for each case (ad hoc arbitration) and the
settlement of disputes by permanent arbitral institutions.
The term "seat" is also defined, in order to avoid any
misunderstanding-a solution also adopted in the
UNIDROIT Draft Uniform Law P,rotocol.

51. The European Convention, unlike the others
with which we have been concerned up to now, also
deals with the right of legal persons of public law to
resort to arbitration; agreements concluded by legal
persons considered by the law which is applicable to
them as "legal persons of public law" being, in prin
ciple, valid. We say "in principle", since in view of the
categorical opposition of some European countries to
that solution, the European Convention also specifies
in the same article II (paragraph 2), that each State
shall be entitled on signing, ratifying or acceding to
the Convention, to make reservations on this provision.
The European convention is, however, an advance on
the other conventions, since in that way at least, it is
clear ab initio, to what extent each State that becomes
a party to the European Convention intends to under
take to apply the Convention.

Article III and IV contain provisions which cover
the organization proper of the arbitration, when the
latter is subject to the European Convention. It shourd
be noted that article HI provides expressly for the
possibility of also designating foreigners as arbitrators
in arbitration covered by the Convention. Article IV
specifies the courses which the pa.rties to an arbitration
agreement (concluded under the European Conven
tion) may adopt to organize the arbitration, to appoint
the arbitrators, to determine the place of arbitration, to
lay down the procedure to be followed by the arbitrators
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for settling disputes and also to delegate by default for
the party who fails to fulfil his obligations under the
arbitration agreement.

Under article IV, 1, the parties to an arbitration
agreement are free to:

~a) ~ub~it ~he ~spu~e (or disputes). to ~ permanent
arbItral mstltution; m this case, the arbitratlon is to be
held in conformity with the rules of the said institution;

(b) Submit the dispute (or disputes) to an ad hoc
arbitral procedure; in this case the parties are free
inter alia:

(i) To appoint arbitrators or to establish means
for their appointment in the event of an actual
dispute;

(ii) To determine the place of arbitra,tion;
(iii) To lay down the procedure to be followed by

the arbitrators.
Under article IV, 2, where the parties have agreed

to submit the settlement of their dispute to an ad /we
arbitration, and where within 30 days of the notification
of the request for arbitration to the respondent one
of the parties fails to appoint his arbitrator, the latter
shall, unless otherwise provided, be appointed at the
request of the other party by the President of the com
petent Chamber of Commerce of the country of the
defaulting party's habitual place of residence or seat
at the time of the introduction of the request for arbi
tration.

The same procedure also applies to the replacement
of the arbitrators appointed by one of the parties or
by the President of the above-mentioned Chamber of
Commerce.

Article IV, 3, governs cases where the parties have
agreed to submit the settlement of their dispute to an
ad hoc arbitration, but the arbitration agreement con
cluded between them contains no indication regarding
the necessary measures for the organization of the arbi
tration, which are referred to in article IV, l.

These measures are established differently, according
to whether the parties have agreed on the place of
arbitration or not. Where the parties have not agreed,
the claimant may apply either to the President of the
competent Chamber of Commerce of the country of
the respondent's habitual place of residence or seat at
the time of the introduction of the request for arbitra
tion, or to the Special Committee whose composition
and procedure are specified in the annex to the Con
vention.

The same paragraph 3 lays down that, where the
claimant fails to exercise the rights given to him under
the paragraph, the respondent or the arbitrators shall
be entitled to do so.

Article IV, 4, sets forth the prerogatives of the
President of the competent Chamber of Commerce or
the Special Committee when they are seized of a
request.

Article IV, 5, regulates cases where the parties,
having agreed to submit the settlement of their disputes
to a permanent arbitral institution but without having
designated it expressly, cannot reach agreement thereon,
In such a case the claimant may request the determina
tion of such an institution under the procedure indicated
in IV. 3.

Article IV, 6, deals with cases where the parties have
not specified in the arbitration agreement the mode of
arbitration (permanent arbitral institution or ad h@c
a~bitration) to which they ~ave agreed to submit their
dIsputes. In such a case, If the parties do not agree
thereon, the claimant is entitled to have recourse to
the procedure referred to in article IV, 3 to determine
the question. The President of the competent Chamber
of. Commerce or, as the case may be, the Special Com
!lllt~ee .may refer the parties to a permanent arbitral
mstitution or request them to appoint their arbitrators
within a time-limit to be notified to them and to agree
within such time-limits on the necessary measures for
the functionning of the arbitration.

In the latter case, the provisions of article IV, 2,
3 and 4 apply.

Th~ last paragraph of article IV (paragraph 7)
establishes that, where the President of the Chamber
of Commerce designated in accordance with the pro
cedure outlined in article IV, 2, 3, 4, 5 and 6 has been
requested to fulfil one of the functions set out in those
paragraphs and has not fulfilled that function within
a period of 6.0 d~ys fr<?m the date of the request, the
p~rty requestmg IS entltled to ask the Special Com
mIttee to do so.

52. Artic~e V and VI of t~e European Convention
deal at conSIderable length WIth the establishment of
the jurisdiction of the arbitral courts and the effect
of an arbi~~ation agreeme~t on courts of ordinary law.
The condItions under which a plea of incompetence
may be made are laid down; the draft uniform law
like the UNIDROIT draft, establishes the right of
arbitrators to rule on their own competence.

Regarding the raising of a plea of lack of jurisdiction
befo:e a c0u.rt of law, the text of the European Con
ventIon (article VI, 1) lays down expressly that in
such cases the plea must be presented, under penalty
of estoppel, before or at the same time as the substan
tial defence, depending upon whether the law of the
court seized regards the plea as one of procedure or
one of substance.

The text of article VI also contains a series of
provisions relating to the law applicable by the courts
of contracting States, in ruling on the existence or the
validity of an arbitration agreement.

Thus, under article Vol 2, courts decide on the
capacity of the parties u~der the law applicable to
them,36 and, with reference to other questions, under
the. la~ to which the parties have subjected their
arbItratIOn agreements. Failing such indication in the
parties' agreement, it will be under the law of the
country in which the award is to be made and where
it is im~ossible to determine the country of th~ award
at the tlme the question is raised in court, the com
petent law will be that indicated by the rules of conflict
of the court seized of the dispute.

It is. ~urther provide~ th~t the court may also refuse
recogmtIOn of the arbItratIOn agreement if under the
lex . for~, the dispute is not capable of settlement by
arbItration.

36 The same omission as existed in the 1923 Geneva Proto
col ~as be~n maintained. hC?re: the text does not say which
law IS apphcable or how It IS to be determined.
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Article VI, 3 deals with the situation of the court
asked to deal with a case after the initiation of an
arbitration procedure, and lays down that the courts
of contracting States subsequently asked to deal with
the same subject-matter between the same parties or
with the question whether the arbitration agreement
was non-existent or null and void or had lapsed, shall
stay their ruling on the arbitrator's jurisdiction until
the arbitral award is made, unless they have good and
substantial reasons to the contrary.37

Article VI, 4 contains the stipulation that a request
for interim measures or measures of conservation
addressed to a judicial authority is not to be deemed
incompatible with the arbitration agreement or regarded
as a submission of the substance of the case to the court.

53. Unlike the other known conventions-and it is
precisely this which constitutes an advance in arbitra
tion-the European Convention contains certain special
provisions (article VII) whose purpose is to determine
the law applicable to the substance of the dispute.
The parties have the right to do this; however, failing
any indication by the parties as to the applicable law,
the arbitrators are to apply the law indicated (as being
competent) under the rule of conflict that the arbitrators
deem applicable.

Article VII, 1 also establishes that in both cases
the arbitrators are to take account of the terms of the
contract and trade usages.

In paragraph 2 of the same article it is laid down
that the arbitrators may act as "amiables compositeurs"
if the parties so decide and if they may do so under
the law applicable to the arbitration. We must point
out, however, that the law does not define this con
troversial concept.

54. The European Convention embodies in article
VIII the rule on the reasons for the award, namely,
that, in the absence of any agreement thereon, the
parties shall be presumed to have agreed that reasons
are to be given. In order for the arbitrators not to be
obliged to give reasons for the award, the parties must
have expressly declared that "reasons shall not be
given", or they must have assented to an arbitral pro
cedure under which it is not customary to give reasons
for awards. And it would appear from the latter con
dition that the Convention makes a stipulation which,
as far as the reasons for the award are concerned would,
allow the parties to amend the arbitral procedure that
the Convention indicates should be applied by the
arbitrators. Indeed, the Convention provides that, even
in the case where the parties have assented to an arbitral
procedure under which it is not customary to give
reasons for awards, reasons must be given, if either
party expressly requests before the end of the hearing,
or if there has not been a hearing, before the making
of the award, that this should be done.

55. The European Convention makes an important
stipulation on the setting aside of the arbitral award-a
stipulation not recommended in any of the conventions
we have considered up to now.

The text concerned is the preamble in paragraph 1
of article IX, according to which the setting aside in

37 The text does not explain what might constitute such
good and substantial reasons; this is also left to the discretion
of the judge of the ordinary court.

a Contracting State of an a:rbitral award covered by
the European Convention is only to constitute a ground
for the refusal of recognition or enforcement in another
Contracting State where such setting aside took place
in a State in which, or under the law of which, the
award was made, and only for the reasons set out in
subparagraphs (a) to (d) of the same paragraph.

The reasons for the setting aside of the award which
may also constitute grounds for the refusal of recogni
tion and enforcement, listed exhaustively in article
IX, 1 (a)-(d) of the European Convention also ap
pear in article V, 1 (a)-(d) of the 1958 New York
Convention.

It was quite natural therefore that article IX of the
European Convention which specifies the reasons for
setting aside an arbitral award obtained in accordance
with the provisions of the Convention, reasons consti
tuting grounds for refusing recognition of enforcement
of the award, should also regulate, in paragraph 2, the
manner in which the provisions of the European Con
vention may be combined for this purpose with those
of the 1958 New York Convention in relations between
countries that are Contracting Parties to the two Con
ventions.

Article V, 1 (e) of the New York Convention con
tains in fact another point which may constitute a
ground for refusing recognition and enforcement of
the award, namely, that the recognition and enforce
ment of an award may, according to the text quoted,
be refused-at the request of the party against which
it is invoked-if "the award has not yet become binding
on the parties, or has been set aside or suspended by
a competent authority of the country in which, or
under the law of which, that award was made". This
provision gives the setting aside in the country in which
the award was made absolute effect, regardless of the
grounds on which the award was set aside.

The 1961 European Convention did not provide for
a similar solution, and the system adopted by that
Convention in article IX, 1 represents an advance
on the New York Convention. In fact, by reducing the
number of cases or setting aside of foreign arbitral
awards in relations between States Parties to the Euro
pean Convention, it eliminates to a large extent, right
from the moment of enforcement of the award, certain
delaying actions to which the losing party might possibly
be tempted to resort.

And in order to debar any discussion on the fact
that, in relations between Contracting States that are
also parties to both Conventions, the number of cases
in which a foreign arbitral award may be set aside is
reduced only to those listed exhaustively in article IX, 1
(a)-(b) of the European Convention; article IX, 2
stipulates that:

"In relations between Contracting States that are
also parties to the New York Convention on the
Recognition and Enforcements of Foreign Arbitral
Awards of 10th June 1958, paragraph 1 of this
article limits the application of article V (1) (e) of
the New York Convention solely to the cases of
setting aside set out in paragraph 1 above."
56. We feel that this account of the 1961 Geneva

European Convention on International Commercial
Arbitration would not be complete without pointing
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out that one of the most important innovations made
by the Convention is the establishment, under article IV,
of a Special Committee to which the claimant can
apply if the respondent does not agree with him on the
appointment of the arbitrator. The Special Committee
is composed of three members elected for four years.
One of these members is elected by the Chambers of
Commerce of countries where there are National Com
mittees of the International Chamber of Commerce and
which at the time of the election are parties to the
Convention. The second member is elected by the
Chambers of Commerce of countries in which there are
no National Committees of the International Chamber
of Commerce and which at the time of the election
are parties to the Convention. The third member, who
acts as Chairman, is elected for two years by the
Chambers of Commerce of the first group of countries
and the Chambers of Commerce of the second group
of countries alternatively.

The Special Committee is the only arbitral institution
which is common to the market-economy countries and
the countries with centrally planned economies.

57. The 1961 Geneva European Convention was
supplemented by the publication of the January 1966
Arbitration Rules of the United Nations Economic
Commission for Europe.

The preparation and publication of these Rules
resulted from the concern of the Economic Com
mission for Euxope to make availlable to parties model
instruments (model contracts, general conditions of
sale, etc.) to which they could refer, hence avoiding
the delays inherent in drafting the clauses of a contract
on the regulation of the various operations performed
by the parties in international trade (deliveries of
goods, providing services, etc.).

This initiative is also the result of a concern to
encourage the extension of arbitration as a means of
settling disputes between parties, especially by making
available to the parties to an arbitration agreement an
arbitration procedure which they can adopt by means
of a simple reference olause whenever it is obviously
impossible for the parties themselves to establish a
procedure for organizing arbitration.

The ECE Arbitration Rules are consequently an
optional set of rules which can only be applied to the
extent that the parties agree to do so.

58. In speaking of the provisions and solutions
embodied in these Rules, we should first mention those
concerning the measures to be taken by the parties to
an arbitration agreement in order that the arbitral
procedure may be continued when the parties do not
manage to agree on the form of arbitration, the mem
bership of the arbitral court, the sole arbitrator or
arbitrators, the appointment of the Chairman, or if one
of the parties fails to appoint an arbitrator.

In all these situations the Rules provide for the
parties to have recourse to an "Appointing Authority".
>As regards determining the "Appointing Authority", the
Rules uphold the principle of the autonomy of will.
Under article 4 of the Rules, the designation of the
Appointing Authority by the parties is decisive, in
the sense that, in order to resolve the situations enu
merated in that article, the claimant has the right to
apply to the Appointing Authority designated by the

arbitration agreement, and it is only failing such de
signation that he may then 3ipply to the Appointing
Authority of the place of arbitration, provided, of
course, that the parties have agreed on the place of
arbitration.

If, by the arbitration agreement, the parties have
determined neither the Appointing Authority, nor the
place of arbitration, under article 5, the claimant is
free, in order to resolve the situations referred to in
article 4 to apply either to the Appointing Authority
of the c;untry where the respondent has his habitual
residence or his seat, or to the Special Committee set
up under article IV of the 1961 Geneva European
Convention on International Commercial Arbitration;
if the parties have their habitual residence or seat in
countries where there exists a National Committee of
ICC, the claimant may apply to the Court of Arbitra
tion of ICC.

So that the interested parties will know which institu
tions may act as "Appointing Authority", for the pur
poses of applying the Rules,article 2 of the Rules
states that besides the institutions indicated in article 5
for the situation provided in that article (the Special
Committee of article IV of the European Convention
and the Court of Arbitration of ICC), the Appointing
Authority of the place of arbitration or of the country
where the respondent has his habitual place of residence
or seat shall be the Chambers of Commerce or other
institutions set out in the Annex to the Rules.

59. The "Appointing Authority" requested in the
manner prescribed in the Rules (article 3) to intervene
in order to ensure that the arbitral procedure goes
forward, may take the following action as appropriate:
If the parties confirm their agreement thereto. in

writing, appoint a sole arbitrator, or an arbItral
institution to settle the dispute in accordance with
its own rules;

If the parties fail to agree on the appointment of a
sole arbitrator or an arbitral institution, invite the
parties each to appoint an arbitrator, the arbitrators
so appointed choosing another arbitrator as presiding
arbitrator;

If within a period of 30 days one of the parties has not
appointed an arbitrator or if the arbitrators appoin~ed

fail within a period of 45 days to agree on the chOIce
of the presiding arbitrator, proceed ex officio to such
appointment.
Similarly, when a procedure must be established

for replacing an arbitrator, a sole arbitrator or the
presiding arbitrator following a challenge, death or
incapacity, the Rules specify (articles 8 and 12) the
cases in which the Appointing Authority may designate
a substitute (arbitrator, sole arbitrator or presiding
arbitrator) .

60. Of the provisions dealing with the organization
of the arbitration and of those covering the arbitration
procedure proper, the following should be particularly
noted:
Provisions relating to the place of arbitration (article 14

of the Rules) which embody the principle of the
autonomy of will, in the sense that the place of
arbitration is to be determined by the arbitrators
only if the parties do not agree thereon;
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The general provisions relating to procedure (articles
22, 23, and 24 of the Rules) which, in the absence
of any provisions to the contrary in the rules,
authorize the arbitrators to proceed to arbitrate in
order to settle the dispute (or to conduct the
arbitration) in such manner as they see fit, although
they must in every case give the parties a fair hearing
on the basis of absolute equality. Under the Rules
(article 23) the procedure is oral; if the parties
consent, however, the arbitrators are authorized to
render an award without an oral hearing, solely on
the basis af the documents (evidence) filed in the
case. As to the submission of evidence, it is provided
that the arbitrators are authorized to decide upon
what proof they intend to admit and to appoint
experts. They may also, at any time during the pro
cedure, require the parties to produce supplementary
documents or exhibits within such period as they
shall determine;

The provisions regarding the measures of conservation
and security for costs of the arbitral procedure
(articles 27 and 28 of the Rules) authorized the
arbitrators, subject to certain legal provisions to the
contrary and the request of the parties, to take any
measure of conservation af the goods forming the
subject-matter in dispute, such as the ordering of
their deposit with a third party, the opening of a
banker's credit or the sale of (perishable) goods;
they are also authorized to require a party to provide
security for the costs of the arbitration proceedings.

The provisions regarding the arbitral award (articles
33-42) also embody a whole series of interesting

I solutions. Thus, with regard to the role of the presiding
arbitrator in the making of awards, article 33 provides
that, where the arbitral tribunal consists of two arbi
trators and a presiding arbitrator, the award shall be
made by a majority of votes, but failing that majority,
the presiding arbitrator is entitled to make the award
alone; the solution adopted in respect of the time
limit within which the arbitral award must be made
(articles 34-35) makes it possible, in our opinion, to
interpret the time-limit stipulated in article 34 as a
recommended time-limit, since it may be extended by
the parties or by the arbitrators for any valid reason;
the solution adopted for the place of the award ,( article
37), although it is new in institutiona~ praCtice, is
considered by commentators to be a very welcome
one since it is entirely in accord with the needs of
international arbitration and avoids the difficulties af
enforcement which are sometimes inherent in inter
national awards;38 the solution adopted on the law
applicable for the substance of the dispute (article 38)
also embodies here, for the first time, the principle of
the autonomy of the parties' will in determining the
law applicable and, failing any indication thereof by
the parties, it establishes the role of the arbitrators in
the choice of the rule of conflict applicable. However,
in both cases (whether the law applicable is detetmined
by the parties or according to the rule of conflict
chosen by the arbitrators), the text of article 38
specifies that the arbitrators must take account of the

38 See Peter Benjamin, "Nouveau Reglement d'Arbitrage
pour Ie Commerce International" in IAL, Arbitrage Interna
tional Commercial, vol. III, The Hague, 1965, p. 348.

terms of the contract and trade usages.3D Article 42
contains a provision identical to that appearing in the
arbitral clauses, namely, that by submitting to the Rules
the parties undertake to carry out the award without
delay and, subject to any legal provisions to the con
trary, renounce any right of appeal either before
another arbitral institution or before a cour,t of law.

61. Among the other regional economic commissions
of the United Nations, the Economic Commission for
Asia and the Far East has undertaken and continues
to undertake intensive activities relating to arbitration.
In 1958 the ECAFE secretariat and the United Nations
Office of Legal Affairs completed a study on arbitral
legislation and the possibilities of arbitration in certain
countries of Asia and the Far East, and a Centre for
Commerciall Arbitration was established in the ECAFE
secretariat at Bangkok in 1962. The Centre co-operates
with the Office of Legal Affairs and with the trade
experts and correspondents appointed by member coun
tries, in its efforts to make recourse to commercial
arbitration a more general practice and to promote the
establishment and improvement of arbitral institutions
and arbitration methods in that region.

In January 1966, the ECAFE Conference on Inter
national Commercial Arbitration met at Bangkok and
recommended the preparation of a set of arbitration
rules. This has now been done and the said Rules have
been brought to the attention of Chambers of Com
merce, legal and trade associations, universities and
other bodies.

As is explained in the report of the Secretary
General of the United Nations on the progressive
development of the law of international trade,40 the
Conference also considered it advisable that separate
lists of arbitrators and appointing authorities be pre
pared by the ECAFE Centre in consultation with
Governments, national correspondents of the Centre and
other appropriate institutions. In another recommenda
tion the Conference dealt with the dissemination of
model arbitration clauses and also agreed on certain
standards of conciliation which would be appropriate
as a guide to parties who wished to have recourse
to conciliation for the settlement of their disputes. The
Conference recommended that the standards should be
adopted by the BCAFE Centre and disseminated
throughout the region in the same manner as the rules
for arbitration. The Conference also proposed that the
EOAFE Centre should invite each of the main Cham
bers of Commerce of the region, through their respective
Governments, to constitute panels of businessmen who
would be prepared to sit on conciliation committees
whenever so requested by parties.

62. The ECAFE Rules for International Commercial
Arbitration are in many respects similar to the 1966
Geneva EOE Arbitration Rules, the drafting of which
was in turn largely inspired by a comparative study

39 This provision, like that in article 39 of the Rules, is con
sidered by commentators to be of great importance for the
development of commercial arbitration, since it expressly rec
ognizes the possibility of an arbitral award based on the stipu
lations of the contract and on trade usages and which, conse
quently, would be independent of any system of municipal
law. See Peter Benjamin, in IAL, op. cit., p. 350.

40 Official Records of the General Assembly, Twenty-first
session, Annexes, agenda item 88, document A/6396, para. 83;
UNCITRAL Yearbook, vol. I: 1968-1970, part one, II, B.
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of the rules of procedure of the various international
arbitration bodies. Thus it may be said that the drafting
of the ECAFE Ru1es was an attempt to establish an
arbitration procedure which would represent in fact
a harmonization of the rules of arbitration procedure
prevailing in different countries.

The ECAFE Rules, according to article I, 1 (a) are
applicab~e to the arbitration of disputes arising from
the international trade of the ECAFE region. Point
1 (b) of the same article specifies which disputes are
included in the category of disputes arising from inter
national trade, and paragraph 1 (c), which disputes
may be considered to have arisen from the international
trade of the ECAFE region.

Under article I, 2, the ECAFE rules apply in cases
where parties to the types of contract enumerated in
paragraph 1 (c) have agreed that disputes which have
arisen or which may arise out of a contract made
between them shall be referred to arbitration under
the ECAFE Rules. Such an agreement by the parties
may be included in the contract or concluded separately
after a dispute has arisen.

It is also stipulated in article I, 3 that disputes
referable to arbitration under the ECAFE Rules may
include those to which a government or state trading
agency is a party.

The organization proper of the arbitration (the solu
tions to which the parties may resort to appoint the
arbitrators, the method of choosing the place of arbi
tration, and the rules under which the arbitrators must
conduct the arbitration) are regulated in articles II-VI
of the Rules.

The ECAFE Rules also embody, as Professor Pieter
Sanders has remarked, "the usual pattern"41 regarding
the appointment of arbitrators (article II) in the sense
that it is primarily left to the parties to choose the
arbitrators (paragraphs 1, 2 and 3). The parties may
have recourse to the Special Committee established
under article V of the above-mentioned Rules, only
if they are unable to agree on the procedur~ for
appointing the arbitrators, or if one of them falls to
appoint an arbitrator, or if the arbitrators appointed by
them are unable to choose the presiding arbitrator. In
such cases the Special Committee has the option of
either making the necessary appointment or designation
itself or, at its discretion, of selecting an authority to
make the necessary designation.

Under the arbitration procedure instituted by the
ECAFE Rules, the parties which have agreed to adopt
them are free to choose arbitrators of any nationality
or any arbitral institution they consider appropriate
to arbitrate the dispute (article II, 2). However, under
article II, 4 the parties are given some assistance in
the appointment of the arbitrators or the choice of an
arbitral institution in the sense that the ECAFE Centre
has to keep a list of persons who may be chosen by
the parties as arbitrators and a list of appointing
authorities who may be requested by the parties to
designate the arbitrators.

Regarding the place of arbitration (article IV),
the ECAFE Rules also uphold the idea that the will

41 Pieter Sanders, "ECAFE Rules for International Com
mercial Arbitration", Liber Amicorum for Martin Domke
Martinus Nijhoff, The Hague, p. 257.

of the parties is decisive. Article IV allows them to
agree eIther by contract, even at some later date, on
the place of arbitration or to leave this choice to
the arbitrators appointed by them (article IV, 1), or
to agree on any other procedure for its determination
(article IV, 2). Where no agreement is reached thereon,
the parties may then have recourse to the Special Com
mittee established under article V, which will determine
the place of arbitration (article IV, 2).

The ECAFE Rules recommend, in cases where the
parties themselves agree on the place of arbitration or
where the determination is made by the Special Com
mittee, that certain faotors [enumerated in article IV,
1 (a), (b), (c), (d) and (e)] should be taken into
consideration. The factors are conducive to the deter
mination of the place of arbitration most suitable for
ensuring that the arbitration of disputes can be con
ducted in conditions favourable to the case.

Regarding the rules of procedure to be taken into
consideration by the arbitrators for the proper conduct
of the arbitration, the ECAFE Rules also provide that
the arbitral procedure to be followed should be the most
appropriate to the case, and that the parties should
be treated with absolute equality (article VI, 1 and 2).

The arbitrators are entitled to decide on the existence
and validity of the arbitration agreement, to determine
their own competence and, when applying ECAFE
Rules, to interpret them (as necessary). It is also their
responsibility to determine the periods within which
the parties are to fulfil certain obligations incumbent
upon them (article V, 3 and 4).

It must be remembered, however, that under the
procedure adopted by the ECAFE Rules, oral hearings
are not mandatory unless the parties so agree or the
arbitrators so decide (article VI, 5).

The award is made-where the arbitration is con
ducted before an arbitral tribunal~by a majority of
votes. Failing a majority, the ruling of the presiding
arbitrator constitutes the decision of the arbitral
tribunal.

Of the provisions concerning the award (article VII),
the one which partioularly commands our attention is
the solution adopted by the BCAFE Rules on the law
applicable. Under article VII, 4 (a), the parties are
entitled to determine the law to be applicable to the
substance of the dispute. Should the parties fail to
indicate that law, however, the text provides that "the
arbitrator/s shall apply the law he/they consider/s
applicable in accordance with the rules of conflict of
laws".

Whether the parties have specified the law applicable
or not, the arbitrator or arbitrators must take account
or the terms of the contract and trade usages.

The ECAFE Rules also allow the parties to authorize
the arbitrators to decide "ex aequo et bono (amiables
compositeurs)", provided they may do so under the
law applicable to the arbitration. It should be noted
here that the ECAFE Rules do not expressly provide
that the reasons for the decision must be given.

Article VIII, 2, which contains miscellaneous pro
visions, states that, after the award has been made,
either of the parties may within a period of 30 days,
with the necessary notice to the other party, request
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the arbi,trators for an authentic interpretation of the
award. The arbitrators must comply with the request
and communicate the decision to both parties.

2. Activities undertaken under the auspices of inter
national bodies other than the United Nations

63. In 1958 the General Conditions of Delivery of
Goods between Organizations of the Member Countries
of the Council for Mutual Economic Assistance
(CMEA) came into effect in those countries. Until
1958 the delivery of goods between these countries was
regulated by general conditions established annually in
bilateral conventions. With the experience acquired
from the implementation of the bilateral conventions it
was possible to adopt multillateral General Conditions,
establishing uniform rules for the delivery of goods
between organizations of CMEA member countries.
These include numerous rules of substantive and pro
cedural law and some rules concerning the conflict of
laws (private internationallaw).42 These General Con
ditions were re-examined after 10 years in the light of
the experience gained and were slightly modified and
added to,43 and in 1969 the revised General Conditions
of Delivery of Goods (CMEA, 1968) came into force.

There is no need to analyse here these General
Conditions or the discussions which were held on their
nature, character and content.44 What must be noted is
the way in which the settlement of disputes arising
between trading organizations of CMEA member coun
tries over the delivery of goods is regulated.

64. The settlement of disputes is dealt with in para
graphs 90 and 91 of the CMEA General Conditions
(1968), which do not differ essentially from paragraph
65 of the 1958 General Conditions. According to these
paragraphs, all disputes which may arise out of or
in connexion with a contraot are to be settled by
arbitration before an arbitration tribunal or commission
established for such disputes in the country of the
defendant or, by agreement of parties, in a third CMEA
member country, the competence of general courts
being excluded.

The arbitration tribunal which is competent to hear
the original suit will also be competent to settle counter
claims and set-offs, provided they relate to the same
legal relationship as the original suit; this condition
was not included in the 1958 text.

The procedure to be followed in settling disputes is
that operative in the arbitration tribunal in which the
case is decided.

The text further states that cases are to be considered
in the language of the country of arbitration, although
translation into another language is to be provided

42 The most important of these is the rule contained in
paragraph 74. which states that when a problem is not regu
lated or is incompletely regulated by contracts or by the
General Conditions the substantive law of the seller's country
shall be applied.

43 One of the most important additions was the insertion of
a new chapter, chapter XVI, which provides for the uniform
regulation of limitation of action.

44 For further details see Peter Katona, "The International
Sale of Goods among the Member States of the Council for
Mutual Economic Assistance", in Colombia Journal of Trans
national Law, No. 2/1970, one of the most recent works on
the subject.

when requested by one of the parties. This provision
also relates to the awards rendered.

Lastly, arbitration awards are to be final and binding
on the parties.

65. As may be seen, the two aforementioned para
graphs establish, very succinctly, a real arbitral system
with all the minimum rules needed to guarantee the
efficient settlement of disputes. For example, of all the
many criteria used to determine the venue of the com
petent arbitration tribunal, it was agreed that, as a
general rule, that of the defendant's domicile would be
used, that is to say the rule actor sequitur forum rei
was adopted, on the ground that that criterion best
expressed, from the legal viewpoint, the idea of equality
between the parties and reflected the partners' mutual
trust.

The competence of the arbitration tribunal in which
the original suit it considered was extended to include
counter-claims and set-offs, thus eliminating any pos
sible legal controversy and saving the parties time,
money, and so on.

The jurisdiction of general courts was expressly
excluded in the case of disputes concerning foreign
trade, since such disputes fall within the jurisdiction
of the Arbitration Commissions of the Chambers of
Commerce and it was made clear that arbitral decisions
rendered by these Commissions are final and binding.

A'lthough no uniform arbitration procedure has been
established, this procedure is determined clearly by
the express reference to the regulations concerning
the organization and operation of the competent Arbi
tration Commission, that of the Chamber of Commerce
of the respective member country. This reference guar
antees the effectiveness of the arbitral clause in all
cases because, as everyone knows, all the arbitration
Commissions of the Chambers of Commerce of CMEA
member countries are institutional, permanent and
have regulations setting out the necessary procedural
rules which do not vary, so far as basic principles are
concerned, from one Commission to another.

Since the General Conditions of Delivery of Goods
also set out the substantive law applicable to relations
between the parties, it can be considered that the
arbitral system just described has all the essentials
needed for efficient arbitration: a clearly identified,
competent arbitration tribunal, a specific arbitral pro
cedure and a clearly indicated law which is applicable
to the substaqce of the dispute.

The system is based on co-operation among the
various arbitration institutions of CMEA member
countries, which operate on the basis of similar prin
ciples.

66. This co-operation is carried out principally
through periodic conferences45 organized by these coun
tries' Chambers of Commerce to exchange experience
concerning the problems arising from the implementa
tion of the General Conditions of Delivery and the
regulations of the Arbitration Commissions, in order
to ensure that the provisions in question are uniformly
interpreted.

45 Since 1958 six Arbitration Commission conferences have
been held, at Prague, Moscow, Berlin, Warsaw, Varna and
Bucharest. For details, see S.N. Bratus, "La cooperation entre
les organismes d'arbitrage des pays socialistes d'Europe", in
Revue de ['arbitrage 1969, No.4 (special), pp. 171 et seq.
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Important decisions of principle taken by the arbi
tration bodies are systematically exchanged and nearly
all the Arbitration Commissions publish collections of
arbitral practice concerning foreign trade or theoretical
s~udies of such practice.

The development and consolidation of economic
relations between CMEA member countries lead to stm
closer relations between these countries' foreign trade
arbitration and hence to the improvement of the
S1pecific forms of co-operation between them.

Activities designed to further such improvement
undertaken by existing foreign trade arbitration bodies
of CMEA member countries have the following principal
aims:46

Enlarging the competence of the bodies concerned to
include any civil law dispute between economic
organizations stemming from relations concerning
any kind of economic, technical and scientific col
laboration between CMEA member countries;

Enlarging the exchange O\f information (including in
formation about arbitral awards) between arbitra
tion bodies, in order to facilitate the uniform imple
mentation by the various arbitration bodies of the
provisions of ,the General Conditions of Delivery of
Goods between Organizations of the Member Coun
tries and other instruments regulating their economic,
technical and scientific collaboration in various fields;

Harmonizing and unifying the rules of procedure of
the national arbitration bodies of the Chambers of
Commerce of CMEA member countries.
67. Western European countries, too, have long

shown a particular interest in the unification of arbitra
tion rules. Thanks to our distinguished colleague,47
Mr. Paul Jenard, of the Belgian delegation, we are in
a position to inform members of UNCITRAL of the
activities undertaken in those countries. On 24 Septem
ber 1954 the Consultative Assembly of the Council of
Europe expressed the opinion that "arbitration pro
cedure in international private law relations is of suffi
cient interest to justify finding out without further
delay whether it is possible to unify the legislation of
member States relating to that subject". The Assembly's
Legal Committee then proceeded to examine the draft
uniform law prepared by UNIDROIT in Rome and,
after making various amendments, the Assembly sug
gested to the Committee of Ministers in recommenda
tion No. 156 of 17 January 1958 "that a committee
of governmental experts be appointed to draft a Euro
pean Convention on Arbitration in respect of Inter
national Relations of Private Law". The Committee
suggested that encouragement should be given to the
preparation of a convention providing a uniform law
on arbitration which would replace the national laws
of contracting States. This fluggestion was adopted and

46 See the complex programme for strengthening and im
provement through collaboration and development of the so
cialist economic integration of CMEA member countries,
chapter 15, part IV, in Scfnteia of 7 August 1971, Bucharest.

47 See Paul Jenard, "Draft European Convention providing
a Uniform Law on Arbitration", in IAL, op. cit., vol. III,
pp. 371 et seq. We also wish to thank our eminent colleague
for sending us the bill submitted to the Belgian Chamber of
Representatives on 19 May 1971, approving the European
Convention providing a Uniform Law on Arbitration, done at
Strasbourg on 20 January 1966, and introducing a sixth part
on arbitration into the judicial code.

the Committee, basing itself on the UNIDROIT draft
succeeded in adopting a "European Convention provid
ing a uniform law on arbitration" whose main points
we will try to present hereafter.

68. Whereas the UNIDROIT draft dealt with arbi
tration in international relations, the European Con
vention seeks to unify the domestic laws on arbitration
of the various Contracting States. It was considered
that the system adopted "avoided the difficulties that
would have resulted from the co-existence in the Con
tracting States of two sets of arbitration laws, one
relating to national and the other to international arbi
tration. In addition, amendments to codes of civil pro
cedure which several countries are preparing at present
would thus be allowed for. Finally and above all, as the
adoption of a uniform law would provide an identical
regulation of arbitration, wherever the proceedings might
take place, it would aSflure an increase of legal security
in international commercial relationships, by putting an
end to conflicts of international private law".48

The texts adopted at Sotrasbourg fall into four cate
gories: the Convention, the Uniform Law, reserva
tions and relations between the Convention and other
international instruments.

69. Primarily, the Convention binds the Contracting
States to incorporate the provisions of the Uniform
Law in their own legislation. Ideally, these should be
reproduced verbatim in the various legislations and in
the order established by the Uniform Law. Given the
diversity of the rules of civil procedure and of the
system of courts, it was, however, necessary to enable
States to take the measures required for the inco11pora
tion of the Uniform Law in the entirety of their legal
system. Certain alterations are accordingly authorized
-those stemming from the exercise of reservations or
rights, and such supplementary modifications as are
deemed necessary either to regulate questions not pro
vided for in the Uniform Law (for example, the
capacity required to act as an arbitrator, counter-claims
etc.), or to refer to other provisions of municipal
law-for the purpose of ensuring the application of
the Uniform Law.49

The Convention allows Contracting States to except
from the application of the Uniform Law certain spe
cific matters which may, however, be the subiect of a
compromise. Each Contracting Party can declare that
it will apply the Uniform Law only to disputes arising
out of legal relationships which are considered to be
commercial by virtue of its national law. The Con
vention bars provisions excluding aliens from being
arbitrators.

70. With regard to the Uniform Law the following
should be noted: it makes no distinction between an
arbitral clause and a separate arbitration agreement (in
both cases the term used is arbitration agreement); the
dispute must be one which has arisen out of a specific
legal relationship and in respect of which it is per
missible to compromise; the capacity required to com
promise is not regulated in the Uniform Law; an arbi
tration agreement must be constituted by an instrument

48 R. David, "Arbitrage et droit compare", Revue interna
tionaIe de droit compare, No. 1/1959.

49 Paul Jenard, loco cit., p. 372.
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in writing signed by the parties or by other doouments
binding on the parties and showing their intention to
have recourse to arbitration (it is not clear whether the
written form is required ad validitatem or ad pro~a
tionem); if, in an arbitration agreement, the partIes
have referred to a particular arbitration procedure, that
procedure is deemed to be included in the agreement
(this provision can be omitted from the national laws) ;
an arbitration agreement will not be valid if it gives
one of the parties thereto a privileged position with
regard to the appointment of the arbiVrator or arbi
trators; the Uniform Law establishes the principle of
an uneven number of arbitrators (article 5 provides for
the various situations that may arise); articles 7-14
regulate clea-11ly questions relating to the constitution
of the arbitral tribunal (giving of notice, challenges,
replacements, role of the "judicial authority", etc.);. the
parties are free to decide on the rules of the arbItral
procedure and on the place of arbitration (but they
must observe some basic rules guaranteeing the right to
defence, the principle of audiatur et altera pars, etc.);
the arbitral tribunal may determine its own competence;
nullity of the contract does not ipso jure imply nullity
of the arbitration agreement contained in it;50 unless
there is a provision to the contrary the arbitral tribunal's
ruling is to be final; similarly, unless the parties decide
otherwise,51 arbitrators are to rule according to the
rules of law; the award must state the reasons on
which it is based in all cases;52 an arbit-ral award may
be contested before a judicial authority only by way
of an application to set aside and may be set aside
only in the cases mentioned in the Uniform. L~~53
(and is therefore not appealable before the JudICIal
authorities); a decision refusing the enforcement for
mula is appealable;54 an appeal against the decision
to appose an enforcement formula (art. 30) must .be
submitted within one month from the date on WhICh
the decision was notified; the law requires that proceed
ings be consolidated when the party means to contest
both the decision apposing the enforcement formula and
the award itself;55 the law contains no provision con
cerning the enforcement of foreign arbitral awards.

71. We have already spoken of the activities under
taken prior to the Second World War by the Inter
American Commercial Arbitration Commission, a non
governmental organization established in 1934, and of
the inter-American commercial arbitration system.56

50 The Contracting Parties may settle this question differ
ently.

51 The Contracting Parties may provide in their national
laws that dispensation from ruling according to the rule of
law should be granted only after the dispute has arisen.

52 The Contractinu Parties may omit a similar provision from
their national law o~ derogate from a similar provision if they
so wish.

53 The Contracting Parties may derogate partially from a
provision (paragraph 3 (c) of article 25). The Uniform Law
establishes the periods within which application must be made,
on pain of being barred, except when the award is contrary
to ordre public or when the dispute was not capable of settle
ment by arbitration.

54 The nature of this appeal and the period within which it
must be submitted are not specified.

55 Obviously, the application to set aside may be made in so
far as the three-month period specified in the Uniform Law
has not elapsed.

56 See paras. 19-21 above.

After the Second World War, efforts to bring about
the adoption of uniform rules on international com
mercial arbitration and the organization of an efficient
inter-American system were resumed.

At its first meeting, held at Rio de Janeiro in 1950,
the Inter-American Council of Jurists assigned to the
Inter-American Juridical Committee the study of the
topic "International commercial arbitration" under the
topic "Uniformity of legislation".57 The Committee
prepared a draft uniform law on the question, and
after observations had been submitted and amendments
made, the draft was approved by the Inter-American
Council of Jurists at its third meeting, held in Mexico
City in 1956 (resolution No. VIII). The Council
recommended that "to the extent practicable, the
American Republics adopt in their legislation, in accord
ance with their constitutional procedures, the draft
Uniform Law on Inter-American Commercial Arbitra
tion in such form as they consider desirable within
their several jurisdictions".

72. In addition, the Committee deemed acceptable
the idea of concluding an inter-American convention
on commercial arbitration "but not as a substitute for
the Mexico City draft, as a complement to that draft
rather than as an alternative to it".58

The report of the Inter~American Juridical Com
mittee noted, among other things, that the Governments
of the American hemisphere believed that it was not
appropriate to participate in the New York Convention
of 1958 or the Geneva Convention of 1961, preferring
"to preserve an inter-American commercial arbitration
system". The European Convention was not acceptable
in the Americas since it neither did-nor should it
speak of the Inter-American Arbitration Commission,
which, in the American hemisphere, was "the key insti
tution for the development of arbitration", and because
it "contemplates especially the case of juridical persons
under public law who are authorized to conclude valid
conventions on arbitration, that is, it refers to associa
tions that direct or carryon foreign trade in the socialist
States".59 Furthermore, the European Convention "con
tains desirable stipulations, but its wording is inferior
to that of the Mexico City draft, which is more concise
and clear and has a better literary and juridical style".

The New York Convention of 1958 would be admis
sible for the American States which might adhere to it,
"however, the Mexico City draft being a draft law is
more extensive, encompassing matters not included in
the Convention".

73. The draft convention recommended by the Inter
American Committee establishes the validity of the
arbitration clause without making any distinction be
tween disputes that have arisen and disputes that may
arise; it allows aliens to be arbitrators; it states that
the designation of arbitrators may be delegated to a
third party who may be a natural or a juridical

57 Work accomplished by the Inter-American Juridical Com
mittee during its 1967 regular meeting, Pan American Union,
General Secretariat, OAS, 1967, p. 31.

58 Ibid., p. 37 .
59 The Special Rapporteur considers that this assessment is

incorrect, since foreign trade associations in the socialist States
have always had the capacity to conclude valid arbitration
agreements. See para. 25 above.
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person;60 the procedure to be llipplied is to be that
agreed on by the parties concerned; if there is no such
agreement, preference is to be given to the procedure
provided by the local arbitration law and if there is
no express or presumed agreement, the procedure is
to be established by the arbitrators; if the arbitrators
are appointed by an Inter-American Arbitration Com
mittee, the procedure is to be that established by the
Regulations of the IACAC and the public policy pro
visions of the local law will be respected. The draft
conventioB also states that arbitration awards have the
force of a final judgement and that their execution may
be enforced in the same manner as judgements of a
court. The party against whom the award is made may
oppose its execution only by submitting an appeal61 to
the judicial authority of the place where the award
was pronounced.

74. The draft uniform law on international com
mercial arbitration takes up certain provisions of the
draft convention (validity of the arbitral clause, appoint
ment of the arbitrators, capacity of aUens to be arbi
trators, arbitral procedure, binding nature of the award,
appeal to the judicial authority) and contains 20 articles
in all. Mention should be made of article 2 (which
states that only those who have the legal capacity to
contract according to their personal law can sign the
arbitration clause), article 8 (which states that if
the arbitration is in law the arbitrators must also be

I lawyers), article 14 (which states that the Arbitration
Tribunal may not funotion unless all the arbitrators are
present) and article 16 (which states that the arbitrators
shall decide the controversy as amiables compositeurs
unless the parties have agreed upon another basis for
the decision in the arbitration clause or in a later agree
ment of which the arbitrators have been informed).

75. In 1967, in the course of the work done by
the Inter-American Committee, note was taken of the
difficulties of the inter-American arbitration system and
mention was made of the somewhat apathetic attitude of
the Inter-American Commercial Arbitration Commission
established in 1933.62 During 1967 the American Arbi
tration Association with the support of a few leading
South American businessmen and lawyers, sponsored a
series of three meetings to determine whether there
was a need for improved inter-American arbitration
facilities and if so, what improvements were indicated.63
The conclusions arrived at during the meetings led to
a determination to reorganize IACAC. The decision
to reorganize the organization was taken at Mexico
City in 1968. The headquarters of IACAC was moved
from New York City to Rio de Janeiro and a new
Board was formed that included representatives of the
national sections. One of the main features of the

60 This stipulation was considered very important in America
since it authorized the procedure which the Inter-American
Commercial Arbitration Commission (lACAC) had advocated
since 1934.

61 Article 5 lists the six cases which may be grounds for the
setting aside of the arbitration award.

62 In many countries there are no national committees. Ac
cording to official information, the committees operate fully
and successfully only in three countries-Argentina, Colombia
and Venezuela-and less intensively in Brazil, Chile, Guate
mala and Peru.

63 See Donald Straus "Co-operation amongst Arbitration
Organizations of the Americas", first report to the Third Arbi
tration Congress, Venice, 1969.

reorganized IACAC was that a national of any country
could file cases through his own national section; if he
were the defendant, he would be notified by his own
national section. Standards were developed for each
national section as organs of IACAC. The old cen
tralized system thus gave way to a decentralized one
based on national sections, one in each country. Among
other things, each section is to have a board of direc
tors, the majority of whose members should be nation
als of the country, must establish and maintain a list of
competent arbitrators and forward copies of their curri
culum ville to IACAC, must organize education and
training programmes, and so on. The functions of the
reorganized IACAC were reduced mainly to providing
assistance.

76. Arbitration has recently begun to go beyond
the framework of purely commercial transactions and
to extend also into the broader field of international
co-operation. We have already remarked on this trend.64
Another illustration of this trend is the Convention on
the Settlement of Investment Disputes Between States
and Nationals of Other States. The Board of Governors
of IBRD, in its resolution 214 of 1964, decided to
prepare this Convention at the request of numerous
Governments of member countries which had requested
its assistance in solving certain investment disputes.

The Convention establishes the International Centre
for Settlement of Investment Disputes, whose purpose
is "to provide facilities for conciliation and arbitration
of investment disputes between Contracting States and
nationals of other Contracting States" (art. 1-2). The
Centre does not itself act as conciliator or arbitrator,
but will make its services available to conciliation com
missions and arbitral tribunals established in accordance
with the provisions of the Convention. The organs of
the centre are: (a) an Administrative Council consisting
of a repTesentative of each Contracting State, and (b) a
Secretariat. The Centre must maintain a Panel of Con
ciliators and a Panel of Arbitrators, from which the
parties to a dispute may choose the members of the
commission or tribunal to which the dispute is sub
mitted.

77. The jurisdiction of the Centre with regard to
the settlement of· disputes is founded on the written
consent of the parties, which must be given for every
case and extends to all "legal disputes arising directly
out of an investment" (art. 25.1), between a Con
tracting State (or any constituent subdivision or agency
of a Contracting State) and a national of another
Contracting State (whether a natural 0'1:" juridical
person). It is therefore not enough for a State to have
ratified the Convention. It remains free to accept or
reject the arbitration organized by the Centre. Any
Contracting State may notify the Centre of the class
OT classes of disputes which it would or would not
consider submitting to the jurisdiction of the Centre
(art. 25.4). Under article 41 of the Convention the
arbitra~ tribunal is to be the judge of its own com
petence.

It should be noted that the IBRD Convention pro
vides in article 42.1 that the arbitral tribunal shall

64 See para. 66 above. The ECAFE Rules also mention dis
putes arising out of contracts concerning industrial, financial
or engineering services; see also para. 57 on the arbitration
conducted within the framework of EEC.
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apply the law agreed to by the parties and, if the
parties give no guidance, it shall apply the law of the
Contracting State party to the dispute (including its
rules on the conflict of laws). The arbitrators must
state the reasons on which the award is based. Any
award which fails to state the reasons on which it is
based is invalid (art. 52.1). An award rendered under
the Convention is binding on the parties, and is not
subject to any appeal or to any other remedy except
those provided for in the Convention. The remedies
provided for are revision (art. 51) and annulment
(art. 52) of the award. Either party may, in addition,
request an arbitral tribunal which has omitted to pro
nounce on a question to complete its award and may
also ask it to interpret it.

The Convention came into force on 14 October 1966,
that is, 30 days after the date of deposit of the
twentieth instrument of ratification, acceptance or
approval.65

78. In describing the Convention, G. R. Delaume66

notes that unlike other attempts to promote concilia
tion and arbitration under existing institutions, "the
Convention does not simply make available to those
concerned mechanisms which are particularly suited to
the personality of the parties concerned or to the nature
of their disputes. It also tries-and this is one of its
principal features-to maintain as far as possible a
balance between the opposing interests. For this purpose
the Convention contains fundamental provisions which
may be applied to the advantage or disadvantage of
investors of States and whioh are designed both to
clarify the conditions under which the Centres' me
chanisms may be used and to ensure that the obliga
tions voluntarily assumed by the parties in agreeing
to accept the Convention are respected".

3. Work on unification and harmonization undertaken
by research organizations

79. The forty-first Conference of the International
Law Association-the first such meeting after the
Second World War-was held at Cambridge in 1946,
when the discussions on international commercial arbi
tration, among other topics, were resumed. The report
prepared by Sir Lynden Macassey, President of the
Institute of Arbitrators in London, proposed the for
mulation of "an effective system of private international
commercial arbitration" dealing with a variety of essen
tial aspects as follows:
The arbitral clause (in which the parties would also

indicate the law applicable to the contract);
R'Ules of arbitration (taking into account the fact that

the Amsterdam Rules of 1938 had not for the most
part been accepted because they did not provide for
the alternative of an amiable compositeur and were
also too legalistic in form);

The national administrative organization (which would
have offices, panels of arbitrators, etc.);

65 So far over 54 countries have become parties to the
Convention.

66 G. R. DeIaume, "La Convention pour Ie regIement des
differends reIatifs aux investissements entre Etats et ressortis
sants d'autres Etats", Journal du droit international, No. 11
1966, pp. 28-29.

Uniform ru~es concerning international commercial ar
bitration (with each State adopting a uniform law
on arbitration);

An International Supervisory Authority (to be organized
within the framework of the United Nations).
80. It should be noted that shortly before this,

but still in 1946, there had been a Conference organized
by ICC and attended by representatives of the arbitral
associations of the United States, Canada, the United
Kingdom and the USSR, or of certain institutions, such
as UNIDROIT and ILA, at which it was decided to
undertake a joint study on the problems of inter
national commercial arbitration, together with an ex
change of inform'ation; the committees wishing to
participate in the study were to be convened by ICC.

In addition, ICC had been recommended to publish
information brochures on arbitration in individual
countries (the text of which would be wpproved by
the national committee), and the desire was expressed
that the problems to be disoussed in committee should
include the following: co-ordination among the four
major arbitral associations (of the British Empire, the
western hemisphere, the USSR and ICC); unification
of the laws concerning arbitration, and in particular
the rules of arbitral procedure, including the recognition
and enforcement of arbitral awards; arbitration between
Governments and private persons; and education in the
field of international commercial arbitration.

81. At the forty-third Conference of the Interna
tional Law Association, held at Brussels in 1948, the
discussions relating to the adoption of new rules con
cerning arbitration were continued and it was decided
that the draft rules should be finalized at the following
Conference, whioh was held in 1950, when what are
known as the "Copenhagen Rules, 1950", were adopted.

The arbitral clause adopted at Copenhagen reads as
follows: "Any dispute concerning this contract shall be
settled in accordance with the !LA arbitration rules,
known as the 'CClipenhagen Rules, 1950'." By agreeing
to the above a·rbitral clause or any equivalent thereof,
the parties indicate their intention to be subject to the
Copenhagen Rules, in so far as they have not ex
pressly stipulated to the contrary. They thus are
debarred from having recourse to the courts of law
on the substance of the dispute (although the courts
still have jurisdiction as regards interim or urgent
measures).

The first eight articles of the Copenhagen Rules
deal with the composition of the arbitral tribunal.
The Chairman of the Executive Council of ILA inter
venes in the event of a party's or an arbitrator's failure
to act which may prevent the setting up of the arbitral
tribunal. The other rules are also very simple: No
arbitration agreement is drawn up unless the law of the
place of arbitration or of enforcement, if any, so
requires; the arbitral tribunal determines the place of
arbitration, establishes the procedure and the investiga
tion measures and decides whether the parties must
appear in person or be represented. Reasons must be
given for the award, which must be in the form required
by the law of the country in which it is to be enforced.
The award is final, and the parties waive any right of
recourse which they can validly waive. Provision is
made for the possible rectification or interpretation of
the award. Lastly, should any provision of the Rules
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be legally prohibited, it wouM be deemed to be not
written (non ecrite), as would any provisions that were
strictly incompatible with the voiding of the provision
in question.

82. In 1952, at its Sienna session,67 the Institute of
International Law discussed the report prepared and
the draft resolution proposed by Professor Sausser-Hall
on the question of arbitration in private international
law. The Special Rapporteur felt that it would be
useful to give an outline of this work also, in view
of the difference in approach and in resolving the
problems involved as compared with the approach
adopted by the International Law Association and by
the International Institute for the Unification of Private
Law at Rome.

The work of the Institute of International Law took
as its starting-point the idea that "the formulation of
a uniform law is a very long-term undertaking, and
no one can say when, or whether, it will be achieved.
Moreover, even if it were completed, it is realistic to
acknowledge that it would not eliminate all conflicts
of laws", and "lastly, it is unlikely that all States would
subscribe to any unified law, so that there will always
be conflicts of laws to be resolved in relations with
dissenting States".68 This being so, and "considering
that private arbitration, being juridically sui generis,
cannot be governed in international relations by a single
law because, although it derives its effectiveness from
the agreed intent of the parties as demonstrated by
the arbitration contract, it is of a judicial nature in
volving the application of rules of procedural law",69
Both the report submitted and the draft text adopted
confine themselves to resolving conflicts of laws to which
it gives rise: conclusion of the arbitration agreement,
determination of the arbitral procedure, the making of
the award and the means of contesting it and setting
it aside, and enforcement of the award in a country
other than that in which it was made.

83. With regard to the last-1Tlentioned problem, the
draft, after laying down that the governing law shall
be that of the place at whioh the arbitral tribunal has
its seat, providing for the deposit of the award and
the formalities to be complied with in order to make
it final and binding, and specifying how the awards
of arbitrators may be contested and before what
authorities, goes on to deal (in articles 13-19) with
the question of "international recognition and enforce
ment".

The approach taken in the draft adopted by the
Institute of International Law is that foreign arbitral
awards must be recognized and enforced by aU States
in whose territory the awards could be relied upon, as
soon as they have become final and binding under the
laws of the country in which the arbitral tribunal has
its seat. Eight cases are specified in which foreign
arbitral awards cannot be recognized or enforced.
1. Where the award has been set aside in the State

in which the arbitral tribunal has its seat;
2. Where the parties were not properly summoned

or represented;

67 See Professor Sausser-Hall's report on arbitration in pri
vate international law, in Annudire de l'lnstitut de droit inter
national, Basel, 1952, I, vol. 44, pp. 469-614.

68 Sausser-Hall report, op. cit., p. 515.
69 Sausser-Hall report, op. cit., p. 471.

3. Where the award conflicts with a decision rendered,
subsequent to the conclusion of the arbitration
agreement, by a judicial or administrative authority
of the country in which it is relied upon;

4. Where the arbitrators exceeded their terms of
reference;

5. Where the award did not rule on all the sub
missions of the parties;

6. Where no reas'ons are given for the award, ahhough
the parties agreed that reasons would be given;

7. Where the award is contrary to the public policy
of the country in which it is relied upon, including
cases where the arbitration agreement or arbitral
clause places one of the parties in a privileged posi
tion with regard to the appointment of the
arbitrators.

In addition to direct action to obtain enforcement
through official channels, the dl'aft also provides for
action ex contractu or, in other words, action based on
the contractual nature of the arbitration agreement or
arbitral clause, under the conditions laid down by the
law of the country in which enforcement is sought.

Both in the case of enforcement obtained through
official channels by direct action and in the case of
action ex contractu, the court seized of the request would
not, according to the provisions contained in the draft,
be entitled to consider the substance of the dispute.

84. The discussions concerning the rules applicable
to arbitration in private international law continued
after adoption of the resolutions at the sessions in
Amsterdam (1957) and in Neuchatel (1959), re-sulting
in the formulation of the text of certain unified rules,
known as the "Neuchatel Rules". Generally speaking,
the Neuchatel Rules retain the substance of the solu
tions recommended in 1952, according special import
ance to the seat of the arbitral tribunal as a governing
criterion.

For example, the capacity to conc1ud~ a!bitration
agreements will be governed by the law .mdicated by
the rules of conflict of the forum (artIcle 4); the
validity of an arbitra) c1au~e is goveI?ed by the law
of the seat of the arbItral tnbunal (arnole 5, para. 7);
the capacity to submit certain disputes to arbitration
is determined by the law applicable to the substance
of the dispute, but that law will be determined by. the
rules of conflict of the country where the arbitral
tribunal had its seat (article 5, para. 2); the contractual
relationship between the parties and the arbitrators is
governed by the law of the country in which the
arbitral tribunal has its seat, which also governs the
composition of the arbitral tribunal, the arbitration
procedure to be followed, and challenges to and replace
ment of arbitrators (article 8); the law applicable to
the substance of the dispute musrt be determined by
the rules of conflict of the country in which the arbi
tration takes place (article 11). Because of the impor
tance of the place of arbitration, articles 1 and 2 lay
down detailed provisions on how it is to be established.
Where the recognition and enforcement of foreign
arbitral awards are concerned, only five cases of refusal
are now provided for, as compared to the eig~t c0l!-
tained in the 1952 draft. It should be noted lD thIS
connexion that the setting aside of the award in the
State in which the arbitration took place and the fact
that one party was placed in a privileged position with
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regard to the appointment of the arbitrators are no
longer included among the grounds for refusing enforce
ment. The provision for action ex contractu has also
been dropped.

85. Unlike the Institute of International Law, an
account of whose work has been given immediately
above, UNIDROIT has, on the basis of its general
conception of the need for the unification of private
law, maintained its view that unification of the laws
relating to arbitration is possible and would be of very
great value to business. This is especially true in view
of the fact that the inconvenience resulting from the
diversity of laws can be obviated only to a very minor
degree by the parties concerned, and in particular the
fact that the parties lack the power to regulate for
themselves either the question of the enforcement of
arbitral awards or the equally vital question of what
means may be employed to contest awards. A uniform
arbitration system presupposes a uniform law on arbi
tration. Consequently, after the Second World War,
UNIDROIT resumed the work which, as shown above,
it had been doing before the war,70 by revising in 1953
its draft Uniform Law on Arbitration in respect of
International Relations of Private Law.71 The draft, in
its new form, was widely disseminated and formed
the basis for nearly all the work done in the succeed
ing years at the national, regional or international level.
Its provisions are, with few exceptions, identical with
those of the 1937 draft, which was described in
chapter II of this part.

4. Seminars, congresses, conferences and other types
of international meetings organized in recent years
to discuss the main problems of commercial arbi
tration

86. The International Association of Legal Science,
with the assistance of UNESCO, organized a meeting
between jurists from Eastern European countries and
jurists from Western Europe and the United States of
America in March 1958 at Rome. Discussions were
held on the special legal aspects of trade relations
between countries with different economic structures.
One of the working papers circulated at the Conference
and discussed by the experts was "L'Arbitrage dans
les difJerends commerciaux entre representants ou or
ganisations des pays d'economie planifiee et commer
rants prives ou entreprises gouvernementales des pays
d'economie fibre".

The work published by IALS72 includes three reports
on commercial arbitration: "Le reglement des fitiges
par voie d'arbitrage en Yougoslavie",73 "Le traitement
de l'arbitrage communiste devant les cours occiden
tales",74 and "L'arbitrage dans les difJerends commer
ciaux entre organisations de pays aeconomie plani{iee
et contractants de pays a economie fibre". In the final

70 See chapter I. paras. 30-35, above.
71 See UNIDROIT, explanatory report on the draft Uniform

Law on Arbitration in respect of International Relations of
Private Law, Rome, 1954.

72 Aspects jllridiqlles dll commerce avec les pays d'economie
planifiee, Librairie General de Droit et de Jurisprudence. Paris,
1961.

73 Aleksandar Golstajn, Professor of Economic Law at the
Faculty of Zagreb.

74 Samuel Pisar, formerly member of the Bureau of Legal
Affairs of UNESCO.

report and in the general report, Professor Harold Ber
man of the Harvard Law School, Harvard University
(United States of America), makes some comments
and draws conclusions showing the usefulness of such
discussions between expert jurists. The Belgian Rap
porteur, in disoussing the fact that Western firms do
not willingly accept the jurisdiction of arbitration tri
bunals in countdes with centrall.y planned economies,
notes that: "Such courts do not show partiality in their
procedure or awards; on the contrary, their reputation
for fairness is excellent. However, because of the link
between the arbitrators and the State foreign trade
enterprises, there is a feeling, based more on psycho
logical reasons than on fact, that such arbitration lacks
impartiality and fairness. None the less, arbitration is
preferable to a judicial decision for the settlement of
trade disputes between countries with centrally planned
economies and countries with market economies, par
ticularly because of the difficulties arising from the
selection of a jurisdiction and the problems connected
with political acts and the enforcement of awards."711

The criticisms formulated concerning the arbitration
system of countries with centrally-planned economies
(such as the connexions between arbitration and the
State, the nationality of the arbitrators appearing on
the list, freedom in the selection of arbitrators were
discussed). Broad agreement was reached on many
points, and particulady on the main question: "it is
possible to improve, for the common good, what econ
omists call the techniques and what the jurists can the
framework or the legal and institutional structure of
trade between countries with centrally-planned econo
mies and market-economy countries".76

87. The Indian Council of Arbitration, prompted
by the same desire for discussions between quaHfied
jurists and businessmen from various regions with an
interest in the problems of international commercial
arbitration, organized a seminar in 1968, at New Delhi,
under the auspices of the United Nations Conference
on Trade and Development. Representatives of the
ECAFE Centre for Commercial Arbitration, the Inter
national Chamber of Commerce, the American Arbi
tration Association. the USSR Chamber of Commerce
and the Japan Commercia'l Arbitration Association took
part in the seminar, together with delegates from
UNCTAD. The following subjects were discussed: the
choice of arbitrators, the development of international
trade law to facilitate wider recourse to arbitration,
the venue of arbitration and some promotional aspects
of international commercial arbitration.77

88. The Seminar endorsed the criteria concerning
the venue of arbitration laid down in the ECAFE Rules
and decided 'that the venue would best be decided by
the parties after the dispute had arisen.78 The Seminar
recommended the establishment of a high level inter-

75 Paul van Reepinghen, Legal Adviser of the Federation des
Industries belges, Brussels.

76 Harold Berman, op. cit., p. 12.
77 See International Seminar on Commercial Arbitration,

New Delhi, 18-19 March 1968, the Indian Council of Arbitra
tion, Federation House, New Delhi, 1968.

78 The opposite point of view (agreement by the parties as to
the venue of arbitration at the time of the contract and prior
to the dispute) had been suggested in the Memorandum sub
mitted to the Bangkok Conference by the Office of Legal Af
fairs of the United Nations Secretariat.
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national agency or an international commercial arbi
tration commission linking the arbitral organizations
of various countries which could be entrusted with the
task of deciding the venue of arbitration in interna
tional commercial disputes where the parties could not
agree on the matter. The Seminar also suggested the
conclusion of arbitration agreements between the various
arbitral organizations, providing for determination of
the venue of arbitration.

89. In a paper submitted to the New Delhi seminar,
Donald Straus, President of the American Arbitration
Association, suggested the establishment of an inter
national commercial arbitration commission linking the
various regional and national arbitration bodies which
would, among other things, promote uniformity of arbi
tration laws and of designation of arbitrators when
nationals of several countries are involved. Such a
commission, working in close co-operation with national
arbitration bodies, without itself undertaking any actual
arbitration, would be in a position to overcome dif
ficulties in the enforcement of arbitration awards and
problems relating to conflict of laws, and soon, by
facilitating and streamlining, on an international scale,
the procedure for the submission, hearing and handing
down of arbitral awards. The suggestion was approved
by the Seminar and was emphasized in its statement of
conclusions. 79

90. At the New Delhi seminar, Dr. Martin Domke
submitted a paper which he· had .prepared for the
EOAFE Centre for Commercial Arbitration noting
measures which should be undertaken to achieve
speedier progress of arbitration in the region, but which
could also be very useful for other regions, in the opinion
of the Special Rapporteur. Some of those measures
deserve special mention, namely the formulation by the
countries of the ECAFE region of guidelines of model
arbitration laws which might be appropriately adapted
to the conditions of the different countries of the region;
an analysis of the provisions of the various types of
arbitration clauses currently in use in the ECAFE region
in various sectors of commerce and industry and a study
of the reasons why arbitration clauses are not widely
used or not used at all; an examination of the various
provisions of the laws of the BeAFE region in regard
to enforcement of foreign arbitral awards; and an
analysis of the structure and use of the various arbitral
institutions in the region.

91. Three important international arbitration con
gres'ses have been held in recent years, at which useful
exchanges of views took place and recommendations
made regarding the solution of problems which at the
time were of concern to jurists and to businessmen
with an interest in arbitration.

The work of the First International Arbitration Con
gress80 (Paris, 1961) was carried out by four com
missions. The first commission discussed the problem
of "the autonomous and procedural character of the
arbitral clause" on the basis of the report submitted
by F. E. Klein. At the conclusion of the debate, the

79 See F. N. Krishnamurthi, "Co-operation on a regional
scale-the Bangkok experiment", a report submitted to the
Third International Arbitration Congress (Venice, Oct. 1969),
in Revue de ['arbitrage, No. 411969, p. 214.

80 See Revue de l'arbitrage, No. 2/1961, where the reports
and a summary of the discussions appear.

commission adopted three recommendations: the first
was that the arbitral clause should be regarded as an
autonomous agreement between the parties, the validity
of which is not dependent upon that of the main
contract; the second being that arbitrators should be
authorized, subject to ultimate judicial control and
without depriving themselves of the right to decide on
the merits, to inquire into and determine their own
jurisdiction and to nNe upon the existence and the
validity of the arbitration agreement; the third concerned
the insertion in future arbitration rules as well as in
future arbitration agreements of an arbitration clause
which could be used to avoid ambiguity concerning the
autonomy of the arbitration clause.

92. The second commission dealt with the harmon
ization of the rules of procedure of the arbitration
centres (Rapporteur: Dr. Glassner) and considered
there was no doubt that unification was both necessary
and entirely possible "it being understood that much
goodwill on the part of the parties and of Governments
was essential to the attainment of those objectives".
It should be noted that the discussions revealed serious
reservations concerning amiable composition and the
Rapporteur thought it preferable to set that notion
aside and speak simply of equity. "It would then be an
international general law. Batonnier Paul van Reepin
ghen considered that use of amiable composition was
fraught with dangers because 'the party is placed in the
greatest uncertainty' by a priori renouncing law (pre
scription, estoppel, penalty clause, damages, etc.). Arbi
tration should be separate from amiable composition.
That does not exolude attempts at conciliation, for
which the parties would have requested the arbitrator's
good offices."

The Commission, guided by considerations relating
to the liberty of the parties, minimum formality and
maximum flexibility and simplicity, and guarantees of
a serious approach and procedural security, specified
principles for the four successive stages of the opening
of the procedure, instruction of the case, the hearings
and the award.

93. The third commission disoussed the report on
"The creation of an international body or office which
would be competent to nominate arbitrators, to de
termine the arbitral procedure and to register arbitral
awards so as to facilitate their enforcement" (P. J. van
Ommeren). During the discussion, stress was laid,
among other things, on the damage caused to the prac
tice of arbitration by the nomination of "advocate
arbitrators". The opinion of the commission was in
favour of the establishment of international regional
offices in order to promote the working of arbitral
procedures, to give advice, to act as depositories for
arbitral awards so as to be able to furnish to the parties
certified copies of them, and so on.

94. The fourth commission discussed in depth "The
problem of arbitration between Governments and legal
persons of public and private persons" (report sub
mitted by Professor Vedel) and concluded by reCOffir
mending that impediments which in some jurisdictions
still prevented bodies of public law from resorting to
arbitration, be removed and that "access and ratifica
tion of the Geneva Convention of April 21, 1961 not
be made with reservations and limitations which would
in fact deprive of all significance the principle embodied
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in article 2 of the Convention, which authorizes the
'legal persons of public law validly to conclude arbi
tration agreements' ".

95. In 1966 the Netherlands Arbitration Institu~e

organized at Rotterdam the Seco~? In~ern~tional ArbI
tration Congress on the theme ArbItration and the
Common Market". Because of the theme, the work of
the Congress was directly concerned with arbitrati?n
under community law, but many of the proble~s dis
cussed also concern arbitration in general. In partIC.:ula~,

we wish to refer to the paper by Professor E. Mmoh,
which analyses arbitration as a factor in the unification
of law and elimination of conflict of laws (Professor
Minoli considers that arbitration organizations are prime
movers in a trend towards unification), and to the work
of the second commission, which recommended that
national legislation should be harmonized so that legal
persons of public law should have the acknowledged
right to conclude arbitration agreements.

96. The Third International Arbitration Congress,
held in 1969 at Venice was the most fruitful and
representative congress t~ date. It was world-~ide in
character and the general theme was co-operatlOn be
tween arbitration organizations. Thirteen reports and
many communications were submitted. In the keynote
report Professor Minoli set out the reasons for co
operation between arbitration organizations and out
lined the forms which such co-opemtion meant or should
take. Valuable information was supplied on co-operation
between arbitration organizations in almost every regi~n

of the world: in the Americas (Donald Straus), m
eastern European Socialist countries (S. N. Bratus),
in countries with different economic systems or degree
of development (L. Kopelmanas) and in countries in
Asia and the Far East (N. Krishnamurthi). Reports
were also presented dealing with general questions of
principle, such as the deontology of the internation<:!
commercial arbitrator (F. Eisemann); standard of arbI
tration regulations applicable to international com
mercial affiairs (1. Robert); standard of legislation on
international commercial arbitration (Rene David); with
problems of development and promotion (N. Pears~n,

A. Broches, J. Jabukowski, M. Domke), and WIth
practioal suggestions (P. Sanders).

97. The Congress concluded that co-operation
among arbitration organizations i~ d~sirable a~d pos
sible. "Relations among these arbItratIOn orgamzatlOns
should therefore be organized, without rigidity. The
organi:mtions without necessarily being unified, sh01!ld
seek to harmonize their relations while carefully retam
ing the particularities which justify the existence of each
separate organization. To that end, it was probably
necessary first to note the existence of arbitrati?n
organizations, to become aware of the problems m
volved in harmonizing their activities and to define at
least the broad outline of future co-operation".81

The notion of organizing co-operation among arbi
tration organizations was constantly stressed, as was
the establishment of a centre for contacts on a world
wide scale. The Congress considered it desirable that
similar Congresses should be held p.eriodically. It est'~b

lished an ad hoc Committee to contmue the work WhICh

81 Compte rendu du illeme Congres International de l'Ar~i
trage (Venise, 1969), Revue de ['arbitrage, No. 4 (speCial
issue), p. 137.

had been initiated. The Committee is currently preparing
the next world-'Wide congress, which is to be h~ld in
Moscow in 1972 on "Arbitration and economIC co
operatio~ in the field of industrial and technical de
velopment".

5. Observations on the development of international
commercial arbitration since the Second World War

98. The fifth and last section of this chapter pro
vides an opportunity, as did the last section of
chapter I, for some observations on the development
of commercial arbitration in the period 1945-1970,
in the context of the new social, political, economic
and technical conditions prevailing after the Second
World War which undoubtedly created new trends and
phenomena'in the use of arbitration and new legal and
organizational problems.

99. This period witnessed, firstly, !h~ emerge?,ce
of the world economic system of the SOCIalist countnes,
based on a planned economy, a!1d the development of
international commercial relatlOns based on State
monopoly. Secondly, there was the appearance of the
third world, composed of States whIch .have recently
acceded to political ind~pende~ce and WhIC~ ar~ among
the developing countnes. Thirdly, the SCientific and
technological revolution has over the past few years
placed contempor,ary world relati~ns in !1 new setti~g,

radically altering the pattern of mdustnal productIOn
and the conditions of participation in the international
division of labour and in international trade. It has
become necessary to adopt certain organiz~tional mea~

ures at the international level to deal WIth economIC
co-operation and exchanges of goods between. the ~if

ferent regions of the world, between countnes W:Ith
different economic systems, a.ld between the developlllg
countries and the industrialized countries. Many coun
tries in different regions are trying to organize them
selves in various economic and political forms and
structures in order better to defend their interests, in
a world where complexities and contradictions abound.
In these circumstances, State partidpation in economic
life is becoming increasingly direct, even in ~arket

economy countries where the means of productIOn are
privately owned.

Lastly, it should be noted that, despite 3;1~ the peri.ods
of economic stagnation, cold war an~ POhtlC3;l t~ns~on,
and despite the restrictions and barrIers or dlscnmllla
tion imposed international trade has expanded and
developed co~stant1y. It has almost doubled in th~ past
10 years, reaching a to.tal of al~ost .$500:000 mI1li?n.
International commerCIal relatIOnshlps (m the WIde
sense of the term) constitute a special separate category
of social relationships and, with interdependence as
the keynote, bring the most varied ~tate a~d social
structures into contact, despite the dIstance lllvolved.

The United Nations, which was created after !he
Second World War in order "to save succeedmg
generations from the scourge of war, which t":,ice,,i~ our
lifetime has brought untold sorrow to mankllld IS to
be "a centre for harmonizing the actions of nations"
for the maintenance of international peace and security
and to "develop friendly relations among nations based
on respect for the principle of equal rights and s.eU
determination of peoples, and to take other appropnate
measures to strengthen universal peace".
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84 P. A. Lalive, "Problemes relatifs a l'arbitrage internatio
nal commercial", Recueil des Cours, Academie de droit inter
national, The Hague, vol. 11/1967, p. 694.

85 Charles Carabiber, Expose introductif, Proceedings of the
International Arbitration Congress, Revue de l'arbitrage, Paris,
1961, p. 45.

86 Cf. Philippe Fouchard, L'Arbitrage commercial interna
tional, Paris, 1965, p. 206.

87 See, for example, the works by Professor Fouchard and
Professor Lalive mentioned in previous foot-notes.

88 Eugenio Minoli, Keynote Report, Third International
Arbitration Congress, Venice, 1969, pp. 2 and 3.

82 See Paul van Reepinghen, ''L'arbitrage dans les differends
commerciaux entre organisations des pays a economie planifiee
et contractants de pays a economie libre", in Aspects juridiques
du commerce avec les pays d'economie planifiee, Paris, 1961,
p. 231.

83 L. Kopelmanas, "Cooperation entre organismes d'arbitrage
de pays ayant des systemes economiques ou un degre de de
veloppement differents", report submitted to the Third Inter
national Arbitration Congress, Venice, 1969, p. 2.

:All these historical factors are reflected in the de- and appelation".84 Institutional arbitration was earlier
velopment of international commercial arbitration, which referred to by Charles Carabiber, at the First Inter-
is the subject of this report. national Arbitr·ation Congress,81i as "an institution whose

100. One stage in that development witnessed the irreversible nature is no longer in dispute". Many com-
initiation and completion of the process of clarifying mentators hold that the future of arbitration lies in
the nature of the arbitration systems operating in the institutionalization and that we are witnessing the de-
Eastern European countries, which have a different cline of ad hoc arbitration, which has become merely
economic system. Commercial arbitral bodies with ex- a "poor relation" of institutional arbitration. What was
clusive jurisdiction in respect of international trade a trend in the first period seems to have become estab-
relations have been established in those countries. These lished fact.
bodies are institutions of public interest; they were 102. The historical circumstances described above
erroneously deemed to be organs of the StaJte, and their also e~plain the suC(:ess of the New York Convention
system of organization and operation was often con- of 1958, which not only marks an advance, from the
sidered to be incompatible with the nature of arbitra- technical and other standpoints, over the Geneva Pro-
tion and to resemble that of judicial organs. This tocolof 1923 and the Geneva Convention of 1927 but
situation gave rise to a definite crisis of confidence, the also reflects the trend towards world-wide participation
reasons for which were psychological rather than real,82 in trade, since it recognizes at the international level the
as was evident at the colloquium organized by the Inter- arbitral character of all permanent a~bitration centres
national Association of Legal Science in Rome in 1958; throughout the world. Article I, paragraph 2, of that
this crisis of confidence adversely affected the develop- Convention is considered to be, so to speak, the epilogue
ment of East-West trade for a long period. Continued to the Ligna v. Baumgartner case, as the Swiss repre-
contacts were needed to enable the two sides to sentative86 observed during the 1958 Conference.
become more familiar with each other's arbitration
systems. As Mr. Kopelmanas of the European Office The European Convention of 1961 was the first
of the United Nations at Geneva has said: important convention to contain a clear recognition of

the tendency to treat international trade relationships
"It took determination and faith for a small group, individually, as a separate category of relationships-

centred around Gunnar Myrdal, in the United Nations even its title mentions international commercial arbi-
Economic Commission fOT Europe, to continue tration. It may also be noted that commentators have
believing that the decline and the intennittent stop- taken the same approach.87 Moreover, the European
pages in East-West trade were primarily due to Convention states unequivocally that the term "arbi-
political circumstances and not to any real incom- tration" encompasses settlement by permanent arbitral
patibility between the two economic systems into institutions.
which the countries of Europe were divided."8s
101. Once that crisis had passed, the pressure of Lastly, the 1958 General Conditions for the DeliveTy

of Goods of the Council for Mutual Economic Assist-
events led to progress: in a world marked by economic ance (CMEA) and those of 1968, which contain
interdependence, the need fOT co-operation induced provisions on the creation of a system of international
States to work together at the world level to improve commercial arbitration for economic organizations in
both the organization and the functioning of arbitra- the member countries of CMEA, on the one hand,
tion machineTY. and the adoption of the ECAFE Rules and the 1965

We have described the period between the two world Convention on the Settlement of Investment Disputes
wars as the era of international acceptance of arbitra- between States and Nationals of other States on the
tion; the following period, which began after the Second other hand, all reflect, even if in different ways, the
World War, is the era of the growth of arbitration- same needs for international co-operation in economic
growth in a dual sense: geographical, since it development.
spread to other major regions of the world (the 103. Two important problems relating to interna-
Far East, Latin America), and technical, since tional commercial arbitration have become more acute
it is embodied in all standard contracts, and indeed
in all the forms used in every branch of interna- in recent years as a result of new factors in the
tional trade relations. H is also the era of the development of the world economy.
emergence and development of various types of special- One of them is the question of organizing arbitra-
ized, permanent, institutional arbitration designed to tion in trade relations between countries at different
meet the requirements of international trade and new levels of development. Professor E. Minoli,88 pointing
requirements arising out of international economic co- out that "while it is true that differences in economic
operation. As ProfessOT Lalive has rightly observed, development may offer occasions for strongeT economies
"the most striking feature of modern international arbi
tration is undoubtedly its 'institutionalization', that is,
the proliferation of arbitration bodies of every type
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to exploit the weaker, and arouse in the latter the urge
to defend themselves and to organize for defence"-a
situation which has sometimes led to the repudiation
of international commercial arbitration or the adoption
of inoperative clauses-expresses the view that: "the
major difficulty involved in fitting business dealings of
the kind here referred to within efficient international
commercial arbitration schemes is due mostly to the
limited e~perience of such dealings, and to the almost
total lack of participation in their organization and
implementation by qualified persons from the less de
veloped countries, where the uneasy feeling prevails
that such arbitration schemes are 'thought up' by the
developed countries, and are manipulated by them in
their own interests, and are, in fact, one more factor
of their domination".

The second problem is that of so-called mixed arbi
tration, in which one of the parties is a State; although
such arbitration will probably become increasingly
common as a result of the frequency of direct State
involvement in international trade and economic rela
tions, it seems for the moment to be largely confined to
investments but its use is increasing in other forms of
collaboration.

104. Since international commercial arbitration is
itself an effective means of peacefiul co-operation among
nations89 within the framework of world economic
development, regardless of the level of development or
the social and political system of the countries of the
world, the problem is how to make it as efficacious an
institution as possible and bring it into general use. The
possible role in solving these problems of the United
Nations or the other national or international, govern
mental or non-governmental organizations concerned,
and the technical means for achieving these ends, will
be dealt with in part III of the report. What must be
stressed now is that the action required will involve the
concerted efforts of the United Nations, of Member
States and of all the national and international organi
zations concerned, because international commercial
arbitration is one of the fundamental elements in the
planning of a steady expansion of world-wide economic,
technical and scientific co-operation. Without wishing
to look too far ahead, the Special Rapporteur feels
that the direction in which these efforts should first be
applied is in organizing co-operation among commercial
arbitration institutions, including any which may be
established in the future. This would be one practical
way of fulfilling the general international obligation
of economic co-operation, which is now accepted as
one of the essential conditions for lasting peace.

Part n. Problems concerning the application
and interpretation of existing multilateral inter
national conventions on international commer
cial arbitration

105. The material which follows relates mainly to
cases expressly involving the provisions of the interna
tional conventions under discussion. However, reference

89 See Rene David, "La technique de l'arbitrage, moyen de
cooperation pacifique entre les nations de structures differentes",
in Problemes contemporains de droit compare, I, Tokyo, 1962,
pp. 22 et seq.

has also been made to the judicial practice of coun
tries which are parties to the conventions and may
therefore be assumed to bear those provisions in mind,
given the circumstances of the case, even if there is no
explicit statement to that effect. Moreover, in some
instances cases have been included because they resolve
legal problems which are posed in the same way in
the conventions, even if the provisions of the conven
tions were not invoked for the purpose and only the
application of certain provisions of municipal law was
involved.

For the sake of clarity, we decided that the mate
rial so far assembled should be divided, for the time
being, into the following four chapters, each referring
to one general category of problems: chapter I-prob
lems concerning the arbitration agreement; chapter 11
problems concerning arbitral procedure; chapter 111
problems concerning arbitral awards; and chapter IV
-problems concerning the enforcement of foreign
arbitral awards. It was thought useful to devote a
separate section, wherever possible, to one specific
problem in the general category concerned and to
identify the legal problem discussed in the heading of
each section.

CHAPTER I. PROBLEMS CONCERNING THE ARBITRATION
AGREEMENT

1. Law applicable to the arbitration agreement

106. In West German judicial practice, the exist
ence of a valid arbitration agreement is determined ac
cording to the law of the country in which the arbitral
institution has its seat.90

The same view was taken in Swiss judicial practice
in the case of an arbitral clause concluded between a
company having its seat at Zurich and its Spanish trade
partner. In the clause in question it was agreed to set
up an arbitral tribunal at Zurich composed of two
arbitrators, one appointed by each party, and a presid
ing arbitrator elected by the two arbitrators. Under
the clause, if one of the parties failed to appoint its
arbitrator, the other could request the President of the
Swiss Federal Court to make the appointment.

A dispute having arisen, the Spanish party refused to
appoint an arbitrator, claiming that the arbitral clause
was void because it was contrary to Spanish public
policy. The Swiss party requested the President of the
Swiss Federal Court to appoint the arbitrator.

The ruling was that, under article 2 of the 1923
Geneva Protocol, which governed the arbitral clause in
question, the law of the country in whose territory
the arbitration takes place was applicable, namely Swiss
and not Spanish law.91

Belgian judicial practice also takes the view that,
within the framework of the 1923 Geneva Protocol and

90 Hamburg Civil Court, 12 November 1967, in Revue de
['arbitrage, No. 4/1959, pp. 126-128.

91 President of the Swiss Federal Court, Judgement of 7 July
1962, in Journal du droit international (Clunet), No. 111966,
p. 173. The President of the Swiss Federal Court has not yet
taken a decision on the request for the appointment of an arbi
trator, because under Swiss law he is not competent to deter
mine the validity of the arbitral clause. The ordinary Swiss
courts must first rule on the validity of the clause.



2. Law applicable in establishing whether it is neces
sary to conclude a separate arbitration agreement
or whether an arbitral clause suffices

107. When an application was made for the enforce
ment in France of an arbitral award made in the
State of New York, it was submitted that the award
was not valid, because it was based on an arbitral clause
and not on a separate arbitration agreement.

The court to which the application for enforcement
was made, in its interpretation of the content of the
arbitral clause, held that since that clause provided
that any dispute between the parties and subject to arbi
tration in the United States of America, the parties
had referred implicitly to New York State law.

New York State law was considered as the lex causae
applicable to the case. That law does not require the
conclusion of a separate arbitration agreement, so that
the existence of the arbitral clause was sufficient to
render the arbitral award valid. 93

In another dispute, the parties, having concluded a
chartering agreement, agreed that English law would
apply, inasmuch as they referred to the Centrocon
Arbitration Clause. An arbitral award made in the
United Kingdom was submitted for enforcement in
France, where the absence of a separate arbitration
agreement was invoked. It was ruled, however, that
"the applicable texts do not require the signatories of
the arbitral clause to conclude a separate arbitration
agreement, but allow each party to inform the other
of the difficulty by registered letter, under the Arbitra
tion Act, 1950, and the Geneva Convention of 26 Sep
tember 1927, which requires only that the award
should be made on the basis of an arbitral clause or a
separate arbitration agreement" .94
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the 1927 Geneva Convention, the validity of the arbi- 3. Autonomy of the arbitral clause and the separate
tral clause of commercial contracts is determined in arbitration agreement with respect to the contract
accordance with the law of the State in which the dis- to which they relate
pute is arbitrated. Czechoslovak law has been applied 108. The close link between a contract and the
to the same effect.92

arbitral clause it contains or an arbitration agreement
contained in a separate document relating to the con
tract raises the problem of the effects of the invalidity
of the contract on the arbitral clause or the separate
arbitration agreement. For example, when an applica
tion was made for the enforcement of an English arbi
tral award in France, it was submitted that the nullity
of the contract of sale concluded by the parties ren
dered the arbitral clause-and hence the arbitral
award-invalid. French judicial practice does not take
this view and rules that in international commercial
arbitration "an arbitration agreement concluded separ
ately or embodied in the legal document to which it
refers always has-save in exceptional circumstances,
which are not invoked in this case-absolute legal
autonomy and is not affected by the possible invalidity
of the document".96 Even in cases in which the con
tract is declared null and void for reasons of public
policy, this ruling applies and the arbitral clause re
mains valid. In support of this it has been argued that,
since disputes may arise when the contract is declared
null and void on grounds of public policy and since the
parties nevertheless have the right to conclude an arbi
tration agreement with regard to those disputes, the
existence of that right proves that that agreement is
valid.97

In another dispute it was likewise decided that "in
determining the validity of the arbitration agree
ment . . . the judge in the enforcement proceedings is
not required to rule on the validity of the contract to
which the agreement relates, because of the invalidity
of its provisions". The validity of the arbitration agree
ment cannot be affected even by the considerations on
which the arbitrator's award is based: "As the arbitra
tion agreement is the basis of all arbitration, its prior
validity must be determined independently of the con
siderations which led the arbitrators to make the
award."98

iiii

On 6 April 1970, the First Chamber of the Appeals
Court of Reims ruled that the arbitral procedure re
ferred to in an arbitral clause is binding upon the
parties to the contract. An arbitral clause which spe
cifies the way in which the subject of a dispute is to be
defined and the arbitrators appointed is the equivalent
of an arbitration agreement.

If the procedure provided for in such an arbitral
clause is followed, it is useless for a party to complain
that its rights of defence have been violated.95

92 Belgian Court of Cassation, 16 January 1958, in Revue
critique de droit international prive, No. 1/1959, p. 122. The
Court held, however, that it was not competent to determine
whether the Belgian court to which application was made for
an enforcement order had correctly interpreted Czechoslovak
law in the case mentioned.

93 Paris Appeals Court, First Chamber, 30 May 1963, in
Revue de l'arbitrage, 1963, No.3, p. 93.

94 Appeals Court of Aix-en-Provence, 29 September 1959,
in Journal du droit international (Clunet), No. 1/1961, p. 168.

95 Appeals Court of Reims, 6 April 1970, Societe Probrione
versus Internationale Graanhandel Thegra NV, in Revue de
['arbitrage, 1970, No.3, p. 161.

United States judicial practice has also held that the
arbitral clause is independent of the contract in which
it is incorporated. The problem arose in connexion
with a contract for the sale of wool which the buyer
contended had been concluded by fraUd. The contract
contained an arbitral clause by virtue of which any
dispute other than those concerning the condition or
quality of the goods was to be submitted to the Amer
ican Arbitration Association. The court of first instance
rejected the application for a suspension of judgement
until such time as the issue of fraud had been decided.
The Second Circuit Court quashed that judgement on
the ground that the arbitral clause was separate from
the other provisions of the contract, was not alleged
to be fraudulent and was worded in terms broad enough
to cover even the case of fraud. 99

96 Orleans Appeals Court, 15 February 1966, Revue de ['ar
bitrage, No. 4/1966, p. 109.

97 Ibid.
98 Paris Appeals Court, 9 January 1962, in Revue de ['arbi

trage, No. 1/1962, p. 12.
99 Revue de ['arbitrage, No. 4/1959, pp.128.130.
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It should be noted, however, that in United States
judicial practice one cannot speak of consistent deci
sions along the lines mentioned above. In fact, it has
been decided in other cases that a defence based on
fraud may not be the subject of arbitration.

4. Requirement that arbitration agreements shall be
in writing

109. The provisions of article II (2) of the New
York Convention of 1958, which requires the arbitra
tion agreement to be in writing and may therefore affect
the validity of an arbitration agreement, have given
rise to discussion as to the exact meaning to be given
to them.

For example, a Geneva court refused to enforce in
Switzerland, under the United Nations Convention,
an arbitral award rendered in the Netherlands, on the
ground that the words "and exchange of letters" in
article II (2) of the Convention required that the
proposal to submit disputes to arbitration, made in
the form of a written offer, should be accepted ex
pressly, and not tacitly by the opening of a letter of
credit.loo

In French judicial practice, however, another and
less rigid view has been taken regarding the written
form of the arbitr,ation agreement, as required by the
United Nations Convention of 1958. A court has, in
fact, decided that:

"When the acceptance of a commercial transac
tion results from its execution and the (French)
seller has not protested against the clause stipulating
that in the event of dispute the parties shall submit
to arbitration, ,it also implies acceptance of the said
clause and requires the seller to conform to it. This
applies even when the clause providing for arbitra
tion in the country of the foreign buyer (English)
is printed on a form contract which the buyer has
sent by way of confirmation to his French supplier
after the conclusion of the transaction by verbal
agreement".101

It should be noted that recently there has been a
tendency to recognize arbitration agreements. For
example, it was decided that the requirement that
arbitration agreements be in writing is met in cases
where there is between the parties to a dispute a con
stant flow of commercial orders and transactions which
are covered by an arbitral clause, and similar orders or
transactions are contested on grounds that they had
not been agreed to in writing.102

A similar attitude is adopted in Italian judicial prac
tice. In one dispute, for example, an application was
made in Italy for an order for the enforcement of an

100 Martin Schwartz, "La forme ecrite de l'article II, alinea 2,
de la Convention de New York pour la reconnaissance et
l'execution des sentences arbitrales etrangeres du 10 juin 1958",
in Revue suisse de jurisprudence, 1968, vol. 64, p. 49; for the
text of the decision of 8 June 1967 in the Walsum v. Cheva
liers case, see ibid., p. 56.

101 French Court of Cassation, Civil-Commercial Chamber,
17 October 1961, in Revue critique de droit international prive,
No. 1/1962, pp. 129 and 130.

102 Paris Appeals Court, Fifth Chamber, Decision of 14 Feb
ruary 1970, Ballais versus (1) Dubois and Co. (2) Nataf,
Revue de ['arbitrage, 1970, No.3, p. 148.

arbitral award rendered at New York by virtue of an
arbitral clause in a chartering agreement, also con
cluded at New York, between a Norwegian shipowner
and an Italian charterer. In the arbitral clause, jurisdic
tion was assigned to an arbitral body in New York.
The clause had, however, not been approved in wrIting,
as required by article 1341 of the Italian Civil Code.
The Italian court held that the requirement of approval
(confirmation) in writing is a question of form, gov
erned by the law of the place in which the contract
is concluded, and not a question of procedure, which
is governed by the law of the court to which applica
tion for enforcement was made. In New York State,
where the contract was concluded, no written approval
of the arbitral clause is required, and the clause was
therefore ruled valid, on the ground that article 1341
of the Italian Civil Code embodies a provision of
domestic-not international-public policy.103

A similar decision had been taken previously by an
Italian court to which an application had been made
for the enforcement of an arbitral award rendered in
Czechoslovakia by virtue of a contract concluded in
Czechoslovakia containing an arbitral clause-which
had not been confirmed in writing-in favour of the
Czechoslovak arbitral body.lo4

According to the practice of the Arbitration Com
mission of the Chamber of Commerce of Romania,
when the claimant submits a dispute to the Arbitration
Commission without having previously concluded an
agreement in writing with the respondent regarding the
Commission's jurisdiction, the respondent mentioned
in the request for arbitration must express his agree
ment before the proceedings can be 'initiated. For
example, in one case where the claimant (an enterprise
in Prague) had not attached to its request a copy of
the arbitration agreement, the Arbitration Commission
asked the respondent (an enterprise in Bucharest)
whether it agreed that the Commission should settle
the dispute. The Arbitration Commission did not ini
tiate the proceedings until that agreement had been
given (case 6/1955).

In another case, a New York firm submitted a re
quest for arbitration against a Bucharest firm, without
having concluded an arbitration agreement with the
latter (case 7/1955). The Arbitration Commission
proceeded in the same way; before initiating the arbi
tral proceedings, it invited the respondent to indicate
whether he considered ,the Commission competent to
arbitrate the dispute.

It may thus be concluded that the Arbitration Com
mission of the Chamber of Commerce of the Socialist
Republic of Romania cannot settle disputes unless the
parties have agreed that it has jurisdiction and the
agreement has been expressly set out in writing,
irrespective of whether the agreement was reached be
fore or after the dispute was submitted to the Com
mission.

The Commission has considered the requirement
that an agreement be set out "in writing" to be ful
filled when the documents accepted by the parties di-

103 Italian Court of Cassation, 2 May 1960, in Journal du
droit international (Clunet), No. 3/1961, p. 860.

104 Trieste Appeals Court, 13 July 1956, in Journal du droit
international (C1unet), No. 3/1961, p. 864.
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rectly or by implication show clearly and expressly that
they are willing to submit their disputes to arbitration,
the appointment of an arbitrator being no indication
of acceptance of the Commission's jurisdiction. Thus,
when the respondent in a case (the Silva Company of
Bobigny, France) maintained that the Bucharest Com
mission was not competent to settle ,the case, the Com
mission accepted 'the argument, since there was no
written evidence of an arbitration agreement between
the two parties to the dispute. The respondent had
concluded such an agreement with Exportlemn, the
Romanian sales enterprise, but not with the Bureau of
Merchandise Control, which was the claimant in the
dispute although it had no direct contractual ties with
the respondent.

In examining another aspect of the case, the Bu
charest Commission ruled as follows: "The fact that
the respondent appointed an arbitrator to serve on the
arbitral tribunal while not appearing before the tribunal
or submitting substantive information to it is not con
clusive and does not constitute proof of acceptance
of the Commission's jurisdiction ...".105

In another case, the respondent, an Italian company,
contested the jurisdiction of the Bucharest Arbitration
Commission on the ground that the arbitral clause in
question was not valid under the provisions of the New
York Convention of 1958 on the Recognition and
Enforcement of Foreign Arbitral Awards, arguing that
"the provision in article II of that Convention that an
arbitral clause or agreement shall be in writing means
that it must appear in a document which must be
s-igned by the contracting parties in order to be en
forceable and binding".

This requirement had not been met because the
arbitral clause had not been incorporated in the con
tract signed by 'the parties but in the General Condi
tions of Delivery, of which the respondent had no
knowledge and which had not beep. signed by the con
tracting parties. The arbitral tribunal rejected the re
spondent's argument on the ground that both parties
acknowledged that the contract they had signed pro
vided expressly that the General Conditions of Sale
and Delivery, a printed copy of which was annexed
to the contract, was an integral part of the contract and
equally binding on both parties. The fact that the
respondent had signed the contmct with no reserva
tions meant that it also subscribed to the General Con
ditions in which the arbitral clause was included.10G

In West German judicial practice, the question of
the form of the arbitration agreement is posed in the
context of article 1027 of the West German Code of
Civil Procedure. Although this text is a regulation of
municipal law, it is nevertheless of some interest in
relation to article II (2) of the New York Convention.

According to article 1027 (2) of the West German
Code of Civil Procedure, the arbitration agreement
must be expressed and in writing and contain only
clauses relating to the arbitration. That formal require-

105 Arbitration Commission of the Chamber of Commerce of
Romania, arbitral award No. 30 of 7 July 1967, Case 4321
1967.

106 Arbitration Commission of the Chamber of Commerce of
Romania, interlocutory award of 30 November 1971, Case
621/1970.

ment was not fulfilled in an agreement providing for
the settlement of certain disputes by the arbitral tribunal
of the Association of Grain Merchants of the Ham
burg Commodity Exchange.

It was, however, argued that in that particular case
the form of the arbitration agreement was regulated not
by article 1027 (1) but by article 1027 (2), which
imposes no special formal conditions when the agree
ment between the parties is a bilateral act of commerce
between merchants.

This raised the subs-idiary problem whether the
French party, an agricultural co-operative, was a mer
chant. If West German law, particularly article 17 (2)
of the West German Act on Co-operatives, had been
applicable, the respondent would have been considered
a merchant because it was a co-operative. However, it
was decided that the question whether the respondent
was ,a merchant must be decided according to French
law, not West German law, for according to West Ger
man private international law, the quality of merchant
is determined according to the law of the place in which
the professional establishment is situated. According to
French Iaw the respondent was not a merchant, since
it was an agricultural sales co-operative. Consequently,
article 1027 (1) of the West German Code of Civil
Procedure was applied in this particular case, the arbi
tration agreement concluded by the agents of the parties
(who had written notes to that effect which were
transmitted to the parties concerned) having been
deemed invalid from ,the point of view of form. 107

In an extremely interesting case judged by the Fed
eral Court of the Federal Republic of Germany on 25
May 1970, it was ruled that an arbitral clause in a
seller's letter of confirmation was valid since the buyer
had remained silent. According to West German law,
the clause was valid since the party which received the
letter of confirmation should have refused to accept it
if it did not wish the content of the letter to be enforce
able against it.

The West German judge to whom application was
made for enforcement of the award rendered by the
foreign arbitral tribunal provided for in the clause in
question followed West German judicial practice rel
ative to cases where merchants remain silent on receipt
of a 'letter of confirmation. In making his decision, he
referred to the New York Convention of 10 June 1958
on the Recognition and Enforcement of Foreign Arbi
tral Awards and the European Convention on Inter
national Commercial Arbitration signed at Geneva in
1961. The provisions of those Conventions were ap
plicable since the two countries concerned were parties
to them. Unfortunately, neither the Appeals Court nor
the Federal Court based their decisions on the require
ment laid down in those two Convention that arbitral
clauses be set out in writing. Instead, they had recourse
to the private international law of the Federal Re
:public of Germany. A commentator on this decision
has observed:

"The two courts thus followed a doctrine which
minimizes the effect of the rule regarding form laid
down in the 1958 New York Convention and main
tained in an attenuated version, in the 1961 Geneva

107 Hamburg Civil Court, Commercial Chamber, 12 Novem
ber 1957, in Revue de ['arbitrage, No. 4/1959, pp. 126-128.
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Convention, and which is more favourable to the
recognition of arbitration agreements and arbitral
awards. Article 1, paragraph 2 of the Geneva Con
vention is intended to ensure legal security and uni
formity of solutions among Member States. Both
security and uniformity are jeopardized when jurists
in individual countries consider that they are entitled
to apply national principles of private international
law. .. Some advocates of arbitration may never
theless find it preferable to apply ordinary iaw, since
by so doing it is possible to avoid the awkward situa
tion in which an application for enforcement of an
award rendered in accordance with the law of an
other contracting State and which can no longer
be contested in that State is refused because a formal
defect renders the arbitration agreement non-existent
in the eyes of the judge to whom the application for
enforcement is made, while the time-limit for appeal
under the law of the State in which the award was
rendered has expired. However, this situation can
be avoided only by interpreting the rules with regard
to form laid down in article II of the 1958 Con
vention and article 1, paragraph 2 of the 1961 Con
vention as limiting the freedom of contracting States
not to respect an arbitration agreement, their ordi
nary law remaining ,intact in so far as it is more
favourable to recognition."108

5. Dispute not covered by the arbitral clause
or the arbitration agreement

110. In view of the special importance of the arbi
tration agreement, which constitutes the basis of arbi
tral competence, it is essential to establish the existence
of these agreements and to define their content.

For example, although it is true that the Arbitration
Commission of the Bucharest Chamber of Commerce
possesses general jurisdiction with regard to foreign
trade relations, the parties may, by agreement, limit
that jurisdiction to certain categories of foreign trade
relations. The Commission can only exercise the juris
diction which empowers it to give a ruling within the
limits provided for by the parties, as defined in the
relevant clause of their agreement. This clause must
express not only the will of the parties to resort to
arbitration, but also the categories of relations they
intend to submit to arbitration.

For example, in one dispute109 the claimant re
quested the Arbitration Commission to establish the
price and specification of the goods which were the
subject of the contract and to change the delivery
periods. In giving the reasons for its decision, the
Commission declared that it could in principle accept
those requests if the arbitration agreement between the
parties empowered it to do so. However, on studying
the arbitral clause, the Commission found that the
parties had not given it that right: "Only the parties,
by agreement, could have empowered a third party or

108 E. Meger, "Du consentement en matiere d'electio juris
et de la clause compromissoire" (on the decision taken by the
Federal Court of Germany on 25 May 1970), in Revue cri
tique de droit international prive, 1971, No.1, p. 37 et seq.

109 Case 245/1964, in which the claimant was a firm in the
Federal Republic of Germany and the respondent Exportlemn
(Socialist Republic of Romania). The case was settled by de
cision No.9 of 19 March 1965.

an arbitral body to establish the price and specifica
tion. However, that agreement should have been ex
pressly stated, for it cannot be deduced from a clause,
which, as in this case, provides on the contrary that
the price and specification shall be determined by the
parties themselves." The Commission therefore decided
that it did not have jurisdiotion.

In other cases, the Commission was obliged ,to de
termine whether the subject of the request-payment
of an amount representing the equivalent of defects
could be included in the category of disputes which the
parties had intended to submit to arbitration. The
arbitral clause provided that the Bucharest Arbitration
Commission could not give a ruling on disputes con
cerning the quality of the goods, since quality control
was to be carried out by the buyer's expert, whose
decision was final and binding upon the parties.110

The respondent had raised a plea relating to jurisdic
tion, contending that the act of claiming payment of
the amounts in question constituted a dispute con
cerning quality, which, as such, was outside the juris
iliction of the Bucharest Commission. The Commission
decided that the claimant's claim to payment of a
sum of money representing the equivalent of the defects
found by the expert designated in the contract between
the parties could not be considered a dispute con
cerning quality; it therefore agreed t.o arbitrate the
case.

In another dispute,111 settled in 1966, the Commis
sion had occas·ion to state that the content of the
arbitral clause should be clear and unequivocal. Spe
cial attention should be paid to this clause, for although
it is usually inserted in a contract, it retains its own
autonomous character and produces specific effects.

The Commission was obliged to disseize itself speci
fically because the contractual clauses concerning the
competent arbitral body seemed equivocal:

"Whereas the arbitration agreement, when it con
sists 01 a clause inserted in the contract, retains its
own autonomous character, with its special juridical
effects of a jurisdictional nature, thus imposing on
the parties the obligation to pay special attention to
this clause in order to avoid possible misunder
standings;

"Whereas the documents and the pleas of the
parties show that in this case they did not act in
this manner and that they did not conclude an agree
ment regarding the jurisdiction of the Bucharest
Arbitration Commission; since there are two arbitral
clauses which are contradictory, one providing that
the Arbitration Commission attached to the Chamber
of Commerce of the Socialist Republic of Romania
shall have jurisdiction, and the other that the arbitral
body H.I.A. or Privates shall have jurisdiction, and
it is impossible to establish that the parties expressed
a preference for the Bucharest Commission. The
two clauses... "

This is followed by a detailed statement of the reasons
why the Commission considered that the parties had

110 Award No. 38 of 19 September 1966 (Case 367/1966:
claimant, a Romanian firm; respondent, a firm in Aleppo).

111 Case 322/1965, award No. 28 of 19 March 1966 (claim
ant, a Romanian enterprise; respondent, a firm in Vaduz,
Liechtenstein) .
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not agreed that it had jurisdiction to settle their dispute,
and decided to disseize itself of the case.

6. Capacity to conclude the arbitration agreement

111. In practice, this problem arose in connexion
with the capacity of an Italian commercial company,
having its seat at Milan, which had agreed to submit
to <the Bucharest Arbitration Commission any dispute
which might arise concerning a contract to deliver
goods concluded with a Romanian foreign trade organ
ization. The capacity of the Italian party to conclude
such an arbitral clause gave rise to discussion, because
"according to article 2 of ,the Italian Code of Civil
Procedure, the jurisdiction of the Italian courts may
not be derogated from by agreement in £avour of the
jurisdiction of foreign courts or arbitrators who render
their decisions abroad, except in the case of obligations
between aliens or between an alien and an Italian
citizen who is neither resident nor domiciled in Italy,
provided that the derogation is in writing".

It was nevertheless decided that since Italy and
Romania were parties to the 1923 Geneva Protocol on
Arbitration Clauses, ratified by Italy on 8 May 1928
and by Romania on 21 March 1925,the capacity of
the Italian party should be established in accordance
with article 1 of the Protocol, which had been in
corporated in Italian law following its ratification by
the Italian State, and not in accordance with article 2
of the Italian Code of Civil Procedure. In view of the
provisions of article 1 of the Protocol, it was decided
"that the respondent enterprise could conclude a valid
arbitral clause derogating from the jurisdiction of the
Italian courts in favour of the Romanian arbitral
body".112

A similar view has been taken in Italian judicial
practice with regard to applications for the enforce
ment of foreign arbitral awards. It has been decided
that article 2 of the Italian Code of Civil Procedure is
no longer applicable if the jurisdiction of the Italian
courts has been derogated from by an international
convention, either the 1923 Geneva Protocol or the
1927 Geneva Convention.llS

The Italian courts have also decided that article 1
of the 1923 Geneva Protocol is applicable (by deroga
tion from article 2 of the Italian Code of Civil Proce
dure), even if the arbitral award has been rendered in
a State which is not a party to this international agree
ment (in the case in question, the State of New York),
provided that the parties to the dispute (in this case,
an Italian and a Norwegian) are nationals of States
which are parties to the Convention.114

France and Belgium do not allow public entities to
submit to arbitration. This interdiction still exists with
regard to problems relating to municipal law, but in

112 Bucharest Arbitration Commission, award No. 34 of
29 November 1958, cited by I. Nestor and O. Capihina,
"Chronique de Jurisprudence roumaine", Journal du droit in
ternational (C1unet) No. 2/1968, pp. 419-422.

113 Italian Court of Cassation, Joint Civil Section, decision
No. 466 of 2 March 1964; Milan Appeals Court, 23 April
1965; both decisions recorded in the Journal du droit interna
tional (C1unet), No. 3/1966, p. 702.

114 Italian Court of Cassation, 2 May 1960, in Journal du
droit international (C1unet) No. 3/1961, p. 860.

France the obstacle which it constituted has recently
been removed in the case of international law, as a
result of a welcome development in judicial practice.1l5

Since 1957, judges of the merits have on several
occasions refused to accept a plea by the French State,
which contended that it could not validly be committed
by an arbitral clause ·inserted in an international con
tract.116

The Court of Cassation took the same viewll7 in a
decision of 14 April 1964, explaining that the legal
provision prohibiting public establishments from sub
scribing to arbitration agreements relates to municipal
and not to international public policy and does not
prevent a public establishment, like any other con
traotant, from submitting a private law agreement to
which it is a party to a foreign law when the contract
in question has the characteristics of an international
contract. In 1964 ,and 1966, the same Court of Cassa
tion decided that the prohibition in question related to
the law of contract and not to the personal law of the
contracting parties:

"But whereas ·the prohibition deriving from ar
ticles 83 and 1004 of the Code of Civil Procedure
does not raise 'a question of capacity in the sense of
article 3 of the Civil Code;

"Whereas the Appeals Court was called upon only
to decide whether this rule, drawn up for domestic
contracts, should also be applied to an international
contract concluded for the requirements, and in con
ditions which conform to the usage, of maritime
trade;

"Whereas the contested decision rightly states that
the aforementioned prohibition is not applicable to
such a contract, and whereas the Appeals Court, by
declaring valid the arbitral clause thus subscribed
to by a legal person of public law, setting aside all
other reasons which may be regarded as superfluous,
legally justified its decision."

CHAPTER II. PROBLEMS CONCERNING ARBITRAL
PROCEDURE

1. Law applicable to arbitral procedure. Interpretation
of the will of the parties

112. An arbitral institution in London complied
with the English legis:1ati,on relating to procedure (Arbi
tration Act, 1950). One of the parties, a Franco
Tunisian shipping company, opposed the enforcem~nt

in France of the arbitral award thus rendered, argUlng
that it had contested the application of the English law
in oa letter. However, it was decided "that the parties
had accepted the procedure provided for in t~e English
law in application of the Geneva ConventiOn of 24
September 1923, when they provided for arbitration
according to the Centrocon Arbitration Clause", with

115 See Maurice Andre Flamme, L'Arbitrage dans 1es rela
tions entre personnes de droit public et personnes de droit
prive, Report to the First International Arbitration Conference,
p. 21.

116 Paris, 10 April 1957, JCP II-10078, note Motu1sky, and
D.1958, 702, note Jean Robert; 21 February 1961, Revue de
I'arbitrage, 18; Aix, 5 May 1959, Revue de ['arbitrage, 1960,
p. 28.

117 Revue de l'arbitrage, 1964, pp. 82 et seq.
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the appointment of "two arbitrators at London...
members of the Baltic, who could appoint a referee".118

2. Jurisdiction of the arbitral tribunal dependent on
the validity of the arbitration agreement

113. A challenge to the validity of the arbitration
agreement or the arbitral clause calls in question the
jurisdiction of the arbitral body which has been seized
of the case on that basis to settle the dispute. It has
been decided that "the clause in question produces
effects with regard to the jurisdiction of the arbitral
body in so far as it is valid in the terms of the law
which is applicable to it."119 From this was deduced
the procedural corollary ,that the plea regarding the
invalidity of the arbitral clause must be resol.ved in
advance, in order to establish whether the arbitral body
has jurisdiction. Under Romanian legislation, the Bu
charest Arbitration Commission is empowered to rule
on its own competence.

3. Constitution of the arbitral tribunal when one of
the parties fails to appoint an arbitrator

114. A Japanese firm, which had been invited to
appoint its arbitrator in connexion with arbitration
which took place in London, did not respond to that
invitation and subsequently opposed the enforcement
in Japan of the award rendered, contending that the
arbitral body had not been validly constituted. That
view was not accepted and it was decided that "apply
ing the English law as the law of procedure, the failure
of one party to appoint its arbitrator made it l.egitimate
for the arbitrator appointed by the other party to act
as sale arbitrator".120

4. Nationality of arbitrators. Selection from an
official panel

115. It has been decided that the obligation to
choose an arbitrator from the panel of the Chamber
of Commerce of Czechoslovakia, which includes only
arbitrators of Czechoslovak nationality domiciled in
Czechoslovakia, is not contrary to the public policy of
Switzerland.121

5. Possibility of setting aside the arbitral award when
the arbitrator and the representative of one of the
parties belong to the same organization. Other
grounds for setting aside the award

116. An arbitral award was rendered in Sweden
by an arbitrator who worked for the Comite central des
assureurs maritimes de France. One of the parties, a
French commercial company, was represented at the
hearings by an employee of the Comite des assureurs
maritimes de Paris, who presented the case of the
French party to the dispute. After the award had been
rendered its enforcement in France was applied for.

118 French Court of Cassation. Civil-Commercial Chamber,
17 March 1964, in Revue de l'arbitrage, No. 2/1964, p. 46.

119 Arbitration Commission of Bucharest, 29 November
1953, in lournal du droit international (Clunet), No. 2/1968,
p. 419.

120 Tokyo Appeals Court, Second Civil Section, in Revue de
l'arbitrage, No. 3/1964, p. 102.

121 Swiss Federal Court, decision of 12 February 1958, in
Revue de l'arbitrage, No. 111959, pp. 26-31.

At that point the other party, a Polish firm, opposed
the enforcement, contending that the rights of the
defence had been violated because the arbitrator and
the representative of one party belonged to the same
organization.

It was nevertheless decided that the rights of the
defence had not been violated, because there was no
professional relationship between the arbitrator and
the representative which would make the former de
pendent on the latter or deprive the arbitrator of the
independence and impartiality necessary for the per
formance of his functions. Furthermore, there was no
connexion between the interests of the French party
and those of the institutions by which the representa
tive and the arbitrator were employed. It was also
noted that the Polish party had not challenged the
arbitrators, although it could have done so before the
hearing began.122

The United States Supreme Court has ruled that the
fact that an arbitrator has not disclosed his former
business relationship with one of the parties to the
dispute justifies the setting aside of the arbitral award
in accordance with article 10 of the United States
Arbitration Act. The fact that an arbitrator has had
a business relationship with one of the parties does not
imply automatic disqualification, provided that the
parties are informed in advance of an existing business
relationship or, if they are not aware of it, that the
relationship is of little importance.

In a dissenting opinion it was contended that the
fact that an arbitrator did not disclose his business re
lationship with one of the parties could lead to an
application for an inquiry to determine whether the
arbitrator was impartial, but that if the arbitrator was
not proved to have acted incorrectly, the simple fact
of having failed to disclose his relationship with the
parties was not enough to disqualify him.

6. Right of the umpire to take a decision without
consulting the arbitrators. Conditions

117. In a dispute between two parties who, in an
arbitral clause, had accepted the application of English
law, the claimant informed the respondent in a reg
istered letter of the appointment of his arbitrator. The
respondent accepted arbitration and in turn appointed
his own arbitrator. The arbitrators could not agree and
an umpire was appointed, who rendered an award
alone. When an application was made for leave to
enforce the award in France, it was contended that the
award was not valid because the umpire had not con
sulted the arbitrators in conformity with article 1028
of the French Code of Civil Procedure. It was never
theless decided that, since Engl,ish law and not French
law was applicable, the umpire was not obliged to
consult the arbitrators because he had been appointed
in conformity with English law, which specifies that in
case of disagreement the umpire "shall replace the two
arbitrators", which does not oblige him to consult
them. Consequently, the arbitral award was considered
valid and the application for leave to enforce was
allowed.123

122 Rouen Appeals Court, Second Civil Chamber, 21 Octo
ber 1965, in Revue de l'arbitrage, No. 111966, p. 22.

123 Appeals Court of Aix-en-Provence, 29 September 1959,
in lournal du droit international (Clunet), No. 111961, p. 168.
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CHAPTER III. PROBLEMS CONCERNING ARBITRAL

AWARDS

1. Arbitral awards for which no reasons are given

118. Most legislations-especially those of conti
nental Europe-require that reasons shall be given for
the decisions of all jurisdictional bodies (including
arbitral bodies), but some common-law systems do not
require the reasons for the solution to be stated in the
decision.

Of course, decisions containing a statement of
reasons are considered fully valid in countries whose
legislat,ion does not include that requirement, for quod
abundat 11JQn vitiat.

In the States which require decisions to contain a
statement of reasons-a requirement whose non-fulfil
ment generally entails the annulment of the decision
concerned--certain difficulties have arisen with regard
to the validity of foreign arbi1ral awards for which no
reasons are given. After some hesitation, French judi
cial practice has concluded that "the fact that a foreign
arbitral award does not contain a statement of reasons
is not in itseU contrary to French public policy in the
sense of private international law".124 In other words,
this opinion indicates that, aIthough the foreign award
for which no reasons are given violates a legal provi
sion of the State in which it is invoked, such a deroga
t,ion can be tolerated, because the requirements of
public policy in private international law are less rigid
than the requirements of public policy in municipal
law, which would have rendered the foreign 'award null
and void. It should be noted, however, that this liberal
solution is not possible if the party against whom the
award is invoked claims that "the failure to give rea
sons for the award concealed a violation of the rights
of the defence or a substantive solution which was con
trary to public policy".125

It has also been decided in France that "although
under French law the statement of reasons for arbitral
awards, and for any decision by a court, is a matter
of public policy, this is not a requirement of interna
tional public policy when the English law applicable
to the contract does not require the arbitrators to give
reasons for their award".126

Similarly, It has been ruled that "French interna
tional public policy does not require reasons to be
given for a foreign award when this is not required by
the law governing that award".127

It has also been decided that "the lack of a state
ment of reasons for an award, which, is in principle
contrary to the French procedure, is not contrary to
French international public policy when it is in con
formity with the applicable foreign law.128

124 French Court of Cassation, First Civil Chamber, 22 No
vember 1966, Revue de l'arbitrage, No. 1/1967, pp. 9-11. See
also a similar decision by the same Chamber, 14 June 1960,
Revue critique de droit international prive, No. 3/1960, p. 393.

125 French Court of Cassation, 22 November 1966.
126 Paris Appeals Court, 27 March 1962, Revue de l'arbi

trage, No. 211962, p. 45.
127, Paris Appeals Court, 30 May 1963, Revue de l'arbitrage,

No. 3/1963, p. 93.
128 Nancy Appeals Court, First Chamber, 29 January 1958,

Revue de l'arbitrage, No. 4/1958, p. 122.

Swiss judicial practice is more exacting. It states that
public policy "opposes the enforcement of a foreign
arbItral award for which no reasons are given, even if
the award was rendered validly according to the com
petent lex fori (in this case, California law), at least
when the award was rendered in a State which is not
linked to ,the Swiss Confederation or the canton con
cerned by a treaty guaranteeing enforcement".129 As an
exception, however, the arbitral award, for which no
reasons are given may be considered as not violating
Swiss public policy if it can be shown "that at the time
of ,agreeing to submit to arbitration, the two parties
knew that no reasons would be given for the award,
or if they had waived the statement of reasons".130

According to Italian judicial practice, article 1 of the
1927 Geneva Convention constitutes a derogation from
the provisions of the Italian Constitution, which re
quires that reasons be given for all judicial decisions;
consequently, a foreign arbitral award can be enforced
in Italy, even if it does not contain a statement of
reasons.131

2. Renuru::iation of means of recourse against
an arbitral award. Its effects

119. It has been decided that renunciation of ap
peals againSot an arbitral award cannot be considered as
acquiescence in the award rendered. The renouncing
party is in the same position as if he had allowed the
time-limit for the submission of an appeal to pass with
out having appealed, and his position is not aggravated.

From this, it has been deduced that renunciation of
appeal "does not prevent the renounoing party from
opposing the enforcement abroad of the arbitral award,
on the basis of article 2 of the 1927 Geneva Conven
tion".132

3. Assumption implying that the parties intend
to acknowledge the finality of the arbitral award

120. When an application was made in France for
leave to enforce an arbitral award rendered in English
by an umpire in accordance the Arbitration Act, 1950,
it was contended that the award was not final. How
ever, it was decided, in accordance with the applicable
law on arbitral procedure (section 16 of the Arbitra
tion Act) that "unless a contrary intention is expressed
therein, every arbItration agreement shall... be deemed
to contain a provision that the award to be made by
the umpire shall be final and binding on the parties".
Since in the case in question "no contrary intention has
been expressed, the award must be considered final
and binding".133 Consequently, after the court had
ascertained that the legal requirements had been ful
filled, it issued an enforcement order in accordance with
the 1927 Geneva Convention.

129 Swiss Federal Court, Public Law Chamber, 11 November
1959, Revue de l'arbitrage, No. 3/1960, p. 105.

130 Ibid.
131 Florence Appeals Court, 7 March 1957, Journal du droit

international (Clunet), No. 3/1961, p. 864.
132 Geneva Court of Justice, First Section, 5 July 1963,

Revue de ['arbitrage, No. 4/1964, p. 152.
133 Appeals Court of Aix-en-Provence, 29 September 1959,

Journal du droit international (Clunet), No. 1/1961, p. 168.
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4. Operative part of the award expressed in the CUT

rency of the country in which arbitration takes
place. Limits of the arbitral clause not exceeded

121. An arbitral body in London called upon a
Franco-Tunisian shipping company to pay a sum in
pounds sterling, although the claimant had claimed the
sum due in French francs. This raised the problem
whether in so doing the arbitral body had taken a
decision ultra petita, which would have rendered the
award null and void. It was decided that the limits of
the arbitral clause had not been exceeded because "one
of the headings in the request was expressed in
pounds,and, since 'the arbitration took place in London
and was entrusted to English arbitrators, they naturally
converted the sums awarded into pounds at the rate
of exchange prevailing on the date when the award was
rendered".134

CHAPTER IV. PROBLEMS CONCERNING THE
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

1. Refusal of enforcement based on the nullity of the
arbitration agreement. Public policy

122. A French company, against whom the enforce
ment of an English arbitral award was invoked, con
tended that the arbitral clause was null and void, be
cause French law prohibits submission to arbitration
in the case of matters concerning public policy (article
1020 of the French Code of Civil Procedure).

That view was accepted by the French court to
which application was made for an enforcement order.
Basing its decision on the 1927 Geneva Convention,
which was applicable to that particular case, the court
refused to issue an enforcement order because the
arbitral clause and, hence, the arbitral award were
contrary to French public policy. The Court noted that
the arbitral award called upon the French company to
pay damages to the Danish claimant for failure to
deliver a quantity of cereals which it had sold him.
However, the failure to perform the obligation re
sulted from suspension of the deliveries by the com
petent French administrative body, and the court there
fore considered that the dispute "could be solved only
by applying the rules of public policy of the French
economic organization which regulated the performance
of the contract". It accordingly deduced "that the dis
pute concerns public policy and the arbitral agreement is
null and void whenever the solution resulting from the
arbitration implies the interpretation and application
of a rule of public policy".135

2. Refusal of enforcement based on delay
in notification

123. Pursuant to article 2 (b) of the Geneva Con
vention of 26 September 1967, the enforcement in
Switzerland of a French arbitral award was refused
because of the delay in notifying the Swiss firm that it
should appoint an arbitrator (24 May for 12 May

134 French Court of Cassation, Civil-Commercial Chamber,
17 March 1964, Revue de ['arbitrage, No. 2/1964, p. 46.

13li Orleans Appeals Court, 15 May 1961, lournal du droit
international (Clunet), No. 111962, p. 140.

1960) and in indicating the date of the substantive
hearing (the Swiss firm was informed on 17 November
1960, the day on which the hearing was actually being
held).136

3. Refusal of enforcement based on the fact that the
limits of the arbitral clause have been exceeded

124. Pursuant to article 2 (c) of the 1927 Geneva
Convention, the enforcement in Switzerland of a
French -arbitral award was refused because the arbitral
body had exceeded the limits of the arbitral clause
"by annulling the agreement, on the ground that one
party was at fault, and awarding damages, when its
task was merely to settle 'new difficulties' which might
arise in the application of the agreement" .137

4. Authorization to enforce an award rendered by
default

125. A Japanese firm, validly summoned to attend
arbitration proceedings held in London, failed to ap
pear and subsequently opposed the enforcement in
Japan of the award rendered, arguing that its right of
defence had been violated. That argument was rejected;
it was decided that "the failure of the party, which had
been duly notified of the date and place of the arbitral
hearing, to appear before the arbitrator justified the
continuation of the arbitration proceedings in its
absence. The party cannot, therefore, validly invoke
the violation of iis right of defence in order to oppose
the enforcement in Japan of the award thus rendered
in its absence" .138

Hence, a party cannot plead that his right of defence
is violated when he has quite voluntarily refrained
from participating ,in the hearing set for consideration
of the substance, when the date appointed tor that
hearing had been agreed to by the parties and the
arbitrators had previously rejected a request for post
ponement submitted by the same party. Nor can a
party complain that his right of defence is violated
when, in the arbitral hearing from which he chose to
be absent, the other party had, without his knowledge,
changed the substance of the claim as previously sub
mitted to the arbitrator and notified to him, if the
change consisted only in a reduction of the amount of
the original claim and ,thus did not adversely affect
his interests.139

5. System of enforcement, when there are no relevant
rules of domestic law

126. In Japan, the law relating to civil procedure
contains no provisions relating to the enforcement of
foreign arbitral awards, but only provisions on the
enforcement of domestic awards, whose effects in that
respect are similar to those of judicial decisions. In
those circumstances, it was decided that "the fact that

136 Geneva Court of Justice, First Section, 5 July 1963,
Revue de l'arbitrage, No. 4/1964, p. 152.

137 Ibid.
138Tokyo Appeals Court, 14 March 1963, Revue de ['arbi

trage, No. 3/1964, p. 102.
139 Paris Appeals Court, 5 June 1970, Cie. France Participa

tion (Co!rapar) v. La societe navale d'A!rique du Nord, in
Revue de ['arbitrage, No. 3/1970, p. 2.
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Japan has signed <the Geneva Protocol and Convention
and the New York Convention obliges it to give foreign
awards the same treatment as domestic awards, in so
far as the latter satisfy the conditions set out in those
Conventions".140

6. Authorization of enforcement provided that the
award concerns a dispute capable of settlement by
arbitration

127. An application was made in Japan for leave
to enforce an arbitral award rendered in England. Since
both States were parties to the 1927 Geneva Conven
tion, the court ascertained whether all the conditions
required by that Convention had been fulfilled. It was
found that the subject of the dispute was capable of
settlement by arbitration according to English law. The
same verification was made from the point of view of
Japanese law. When it was found that the latter allowed
arbitration, enforcement was authorized.141

7. Priority of bilateral conventions over the 1927
Geneva Convention with regard to the enforce
ment of foreign arbitral awards

128. When an application was made for the en
forcement in France of ,an English arbitral award, there
was some discussion as to whether to apply the 1927
Geneva Convention or the 1934 Convention between
the United Kingdom and France providing for the
Reciprocal Enforcement of Judgements in Civil and
Commercial Matters. It was decided that, since the
legal force of the English arbitral award derived from
the authorization of the English High Court of Justice,
the arbitral award could be treated in the same way
as a judicial decision. Consequently, the 1934 Con
vention between the United Kingdom and France was
applied and not the 1927 Geneva Convention.H2

8. Irrevocability of the substance of foreign
arbitral awards

129. An arbitral award rendered in Romania in
the absence of the respondent, an Italian company, was
submitted for enforcement proceedings in Italy. The
respondent invoked article 798 of the Italian Code of
Civil Procedure, which allows review of the substance
of foreign judgements rendered by default. However,
that defence was rejected, because the arbitral award
was based on the 1927 Geneva Convention, which
prohibits review of the substance. Since Italy was a
party to that Convention, article 798 was considered
inapplicable. Consequently, the application for leave
to enforce was allowed without a review of the sub
stance.H3

A similar decision was taken in Italy in connexion
with an arbitral award rendered at Hamburg (Federal

14Q Tokyo Appeals Court, Second Civil Section, 14 March
1963, Revue de l'arbitrage, No. 3/1964, p. 102.

141 Tokyo District Court, 20 August 1959 in Quarterly of
the Japan Commercial Arbitration Association, No. 26-27/
1967.

142 Paris Appeals Court, First Chamber, 20 October 1959,
Revue de l'arbitrage, No. 211960, p. 48.

143 Milan Appeals Court, 23 April 1965, Journal du droit
international, No. 3/1966, p. 702.

Republic of Germany) against an Italian citizen. The
refusal to apply article 798 of the Italian Code of
Civil Procedure was based on the provisions of the
1927 Geneva Convention. It was explained that "this
Convention is mentioned in the notes exchanged be
tween Italy and the Federal Republic of Germany,
which refer to all agreements reactivated by the two
countries".144

9. Need for foreign arbitral awards to be provided
with an order for enforcement in order to have
the authority of res judicata in France

130. A final English arbitral award was invoked in
France as having the authority of res judicata. The
court ruled otherwise, because "an arbitral award
rendered abroad which has become final in the country
in which it was made and thus fulfils the conditions set
out in ar,ticle 1, paragraph 2, of the 1927 Geneva Con
vention is nevertheless still a private jurisdictional de
cision and will not have the authority of res judicata,
will not be enforceable and cannot be invoked in
France until an order for its enforcement!: in this country
has been obtained".145

Furthennore, the Strasbourg District Court decided,
pursuant to the New York Convention on the Recogni
tion and Enforcement of Foreign Arbitral Awards of
10 June 1958, that, since the plaintiff had conformed
to the requirements of the Convention, its application
for leave to enforce was admissible without enforcement
order's having been obtained in the country where the
award was made.146

10. Law applicable to the enforcement of a foreign
arbitral award not covered by an international
agreement

131. It has been decided that the enforcement in
Switzerland of an arbitral award rendered in California
is governed by the legislation of the canton in which
it was applied for-in the case in question, the Geneva
Code of Civil Procedure-since there is no agreement
between Switzerland and the United States concerning
the enforcement of such awards. Furthermore, the
United States is not a party to the 1927 Geneva Con
vention.H7

11. Authorization to enforce the arbitral award
prOVided that it has become final

132. In England, the Arbitration Act, 1950, per
mits the enforcement of foreign arbitral awards to
which the 1927 Geneva Conventtion is applicable. In
one case, an application had been made for the en
forcement in England of an arbitral award rendered
in Denmark. Since the award was not open to appeal
or to an application for review, it could be considered

144 Italian Court of Cassation, 9 May 1962, Journal du droit
intemational, No. 2/1964, p. 356.

145 Paris Appeals Court, Fifteenth Chamber, 4 January 1960,
Revue de l'arbitrage, No. 411960, p. 123.

146 Strasbourg District Court (Commercial Chamber), Octo
ber 1970, Animal Feeds lntemational v. Becker, in Revue de
l'arbitrage, No. 3/1970, p. 166.

147 Swiss Federal Court, Public Law Chamber, 11 November
1959, Revue de l'arbitrage, No. 3/1960, pp. 105-109.
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final in the 'Sense of articles 37 and 38 of the Arbitra
tion Act, 1950; its enforcement was therefore au
thorized.148

12. Means ot recourse against orders for enforcement

133. The Belgian courts have decided, on the basis
of the provisions of article 1, of the 1927 Geneva Con
vention, that Belgian legislation is applicable with re
gard to means of recourse ;against orders for enforce
ment issued in Belgium. It was observed, however, that
article 1028 of the Belgian Code of CivH Procedure
allows recourse against the arbitral award, and not
against the order for enforcement. Since that recourse
may lead to the annulment of the order for enforce
ment, ,the remedy provided for in article 1028 may
also lead to the withdrawal of the order, so that re
course "is not precluded by the Geneva Conven
tion".149

Part III. Possible measures for increasing the effec
tiveness of international commercial arbitration;
general questions, findings and final proposals

CHAPTER 1. POSSIBLE MEASURES FOR INCREASING
EFFECTIVENESS OF INTERNATIONAL COMMERCIAL
ARBITRATION

1. Measures recommended by the United Nations

134. In 1958, the United Nations was not con
cerned solely with promoting the adoption of a multi
lateral convention on the recognition and enforcement
of foreign arbitral awards.

Economic and Social Council resolution 604 (XXI),
adopted in May 1956, shows that the United Nations
intended to support and recommend much wider and
more complex action in the future in the field of com
mercial arbitration. The Council envisaged a stimula
tion of the activities of the regional economc com
missions and various intergovernmental organizations
interested in promoting arbitration with a view to pro
moting international trade. For that reason it was de
cided that, if time permitted, the 1958 Conference of
Plenipotentiaries should consider "other possible
measures for increasing the effectiveness of arbitration
in the settlement of private law disputes and ... make
such recommendations as it may deem desirable".

135. In order to prepare for the discussions at the
Conference, the Secretary-General drew up a report,
dated 24 April 1958 (United Nations document
E/CONF.26/4), which was followed by a note
(E/CONF.26/6) on other possible measures for in
creasing the effectiveness of international commercial
arbitration. On 26 May 1958, a "Committee on Other
Measures" was established, open to any of the 45 Gov
ernments wishing to participate. On 6 June 1958, the
Committee adopted unanimously a resolution which was
subsequently discussed by the full Conference and in
corporated in paragraph 16 of the Final Act of the

148 Court of Appeal, 13 March 1959, Journal du droit inter
national (Clunet), No. 4/1961, p. 1177.

149 Belgian Court of Cassation, 16 January 1958, Revue cri
tique de droit international prive, No. 1/1959, p. 122.

Conference. In accordance with the resolution adopted
on 10 June 1958 by the United Nations Conference
on International Commercial Arbitration, the subject
of arbitration was induded in the agenda of the twenty
seventh session of the Economic and Social Council,
held at Mexico City on 17 April 1959, at which resolu
tion 708 (XXVII) was adopted. In <the International
Association of Lawyers' volume II on International
Commercial Arbitration (editor P. Sanders), Martin
Domke describes clearly the work done and the essen
tial content of the resolutions adopted concerning the
principal measures to be taken to promote international
commercial arbitration in general.150

136. As a first measure, a "wider diffusion of in
formation on arbitration laws, practices and facilities"
was recommended in order to facilitate access to
arbitration and at the same time constitute a first step
towards any further activities aimed at the improve
ment of arbitration facilities and legislation. The Inter
national Chamber of Commerce,151 the International
Association of Lawyers,152 the Economic Commission
for Europe153 and the Economic Commission for Asia
and the Far East have already done a great deal of
work in these fields. It has been rightly observed that
mere publication of the text of arbitration statutes,
even when accompanied by their translation, or by
the rules of procedure of al'bitml institutions, is not
sufficient. One must also be able to obtain informa
tion on the interpretation of statutory law in court de
cisions and administrative practice. This practical
as'Pect is still too little known, deS'Pite the efforts of
some of the national and international bodies which
issue arbitration publications that include references to
court ,practice in the various countries.

There is the problem of a publication with world
wide coverage, the expansion of the aotivities of ex
isting publications and the creation of arbitration pub
lications in areas where they do not yet exist.

137. There is also the problem of the "establish
ment of new arbitration facilities and the improvement
of existing facilities", which is of special importance
to some geographic regions and certain branches of
trade. Effective commercial arbi,tration could be greatly
enhanced by the establishment of new arbitration
centres in those countries where they do not exist. It
has also been suggested that the adaptation of existing
national arbitration centres to the requirements of in
ternational trade should be encouraged by appropriate
measures such as adding foreign nationals to the
domestic panel of arbitrators and permitting the desig
nation of an arbitration locale in a third country. Other
useful steps would be a greater uniformity in the rules
of procedure of arbitral instit<utions and more precise
drafting of standard arbitration clauses recommended

150 See Martin Domke, "Possible measures for increasing the
effectiveness of international commercial arbitration", in IAL,
Arbitrage International Commercial, vol. II, 1960, pp. 328
et seq.

151 Commercial arbitration throughout the world, 1949, with
supplements for 1951 and 1958.

152IAL, Arbitrage International Commercial, vol. I (1956),
vol. II (1960) and vol. III (1965).

153 Handbook of national and international institutions active
in the field of international commercial arbitration, United
Nations Economic Commission for Europe, document TRADE/
WP.1I15.
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by arbitral institutions for inclusion in standard con
tracts and in general conditions of trade. A move should
be encouraged to reduce to one standard procedure the
rules employed in arbitration practice by the main
commercial arbitration centres of the various countries.

138. Technical assistance in the development of
effective arbitral legislation and institutions should be
provided for countries that lack adequate institutional
arbitration facilities or need modern arbitration laws.
Use must be made of ex,perts able to advise on ap
propriate arbitral legislation and to contribute to the
setting up of adequate arbitration machinery. It has
also been recommended that "regional study groups,
seminars or working parties" should be organized to
agree on the solutions best suited to the needs of the
various countries. Exchanges of views and personal
contacts may well lead to practical results. This report
has already mentioned many activities which have
taken place throughout the world with and wi~hout

United Nations assistance. The problem now IS to
intensify such activities and organize more sustained
and systematic action. Some people have advocated the
use of educational programmes.1lS4

139. In 1969, Martin Domke, in his report to the
Third International Arbitration Congress,155 noted the
progress achieved in recent years with regard to the
diffusion of arbitral information.

Firstly, a number of new publications, mostly
quarterlies, have joined the older ones whi~h have been
in existence for many years, namely Arbltrale Recht
spraak in the Netherlands, Arbitration, of the Institute
of Arbitrators in the United Kingdom, and Arbitration
Journal in the United States. The new publications are
the News Bulletin of the ECAFE Centre for Com
mercial Arbitration, the Revue de l'arbitrage of the
Comit6 Fran~ais de l'Arbitrage, the Arbitration News
of the Inter-American Commercial Arbitration Com
mission, the Rassegna dell' Arbitrato of the Associazione
Italiana per L'Arbitrato, the Quarterly of the Japan
Commercial Arbitration Association, and the Arbitra
tion Quarterly of the Indian Council of Arbitration.
Other publications publish articles and court decisio~s

on arbitral issues, for example, the Journal of BUSl
ness Law in the United Kingdom and Zeitschrift filr
Konkurs, Treuhand und Schiedsgerichtswesen and the
monthly Aussenwirtschaftsdienst des Betriebs-Berater
in the Federal Republic of Germany.

In addition numerous collections or chronicles of
arbitral practi~e in international trade are published
by the arbitration commissions of Moscow, Warsaw,
Bucharest, Prague, and so on. Other means, too, are
used for the diffusion of arbitration and the study of
its known problems as, for example, the Training
Course on Commercial Arbitration, held in February
1969 at Bombay, organized by the Indian Council of
Arbitration. The trainees were sponsored "by Trade
Associations Chambers of Commerce, Export Pro
motion Cou~cils, Commodity Boards, Export-oriented

154 The United Kingdom representative rightly considered
that one urgent problem in the field of arbitration could be
solved by "educating businessmen in the spirit and practice of
arbitration-a necessarily slow process" (E/CONF.26/C.21
SR.2. P. 4). . A b' .

155 See the account of the Third InternatIOnal r ItratlOn
Congress, in Revue de I'arbitrage, No. 4/1969.

industries, Export houses, Government Trading Agen
cies and the Central and State Governments".

Similar, symposiums or seminars were held, with the
co-operation of various arbitration bodies and indi
viduals interested in international commercial arbitra
tion, in London in 1966156 and in Hamburg in May
1968, the latter under the auspices of the German
Lawyers Association and the German Committee for
Arbitration.157

140. Lastly, there is a need for greater uniformity
of national laws on arbitration, a movement whose
various stages have been described in this report. A
greater measure of uniformity in arbitration law would
undoubtedly contribute to the development of t?is
juridical institution. This could be done by amendmg
the rules relating to arbitral procedure contained in
the various Codes of Civil Procedure so as to make
them uniform, a step which would greatly aid the ex
pansion of international commercial arbitration. The
Special Rapporteur is thinking here in particular of
the limitation of the means of review of the arbitral
award by ordinary judges and in general of the re
duction of ex,traordinary means of recourse against the
same award. This calls to mind the passage in which
Mr. Fouchard, citing an article by Mr. Bredin, uses
France as an example to demonstrate the need for a
kgislative reform that would co-ordinate and limit the
means of recourse in respect of arbitration at both the
national and international levels, which would "suffice
to discourage from the outset abusive resistance to en
forcement", He cites the example of the Orleans Court,
which admits no less than five means of recourse against
the enforcement order or the award itself. Under these
circumstances, one can justifiably speak of a certain
"paralysis of foreign arbitral awards through the abuse
of means of recourse".158

2. Co-operation among arbitration organizations

141. Co-operation among the various arbitration .or
ganizations is a very important and also a very topIcal
problem. We have already mentioned i! several. time.s.
In view of the role played by the Umted NatIOns III
the development of multilateral international co-opera
tion, it seems quite natural that the Organization should
also be concerned with co-operation in the field of
arbitration. From the earlier part of this report, it is
clear that the need for co-operation has been felt for
some time and that some progress has been made,
especially with regard to co-operation among States
for the adoption of international conventions. The
United Nations has played a leading role in arranging
contacts between the parties concerned, organizing the
work and so on.

At the end of his study on possible measures for in
creasing the effectiveness of international commercial
arbitration, on which this part of the report is largely
based, Martin Domke expressed the hope that the
encouragement given by the resolutions adopted by the

156 International arbitration: A symposium. in International
and Comparative Law Quarterly, vol. 15, p. 718 (1966).

157 On the previous Arbitration Congresses in Paris in 196.t,
see Revue de l'arbitrage. 1961, No.2, and at Rotterdam In
1966, ibid. 1966, No.3 (Special).

158 See Philippe Fouchard, op. cit., pp. 523-524.
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United Nations Conference on 10 June 1958 and by
the Economic and Social Council on 17 April 1959
would largely facilitate the development of interna
tional commercial arbitration, not only by co-ordinat
ing the efforts of Governments interested in the settle
ment of international trade disputes, but also through
the co-operation of arbitration institutions. There is
thus a need for complex multilateral co-operation at
two levels, between States and between arbitration
centres, which must be organized between States in
various parts of the world. However, the elements of
its complexity are becoming increasingly numerous.

142. As Professor Minoli observed in his excellent
Keynote Report to the Third International Arbitration
Congress, "the arbitration organizations are the natural
meeting points for social forces that exert pressure
to strengthen the international commercial arbitration
network, extend it to world a,reas that still remain un
covered and, above all, to bring it to the 'standard' of
full working efficiency". Reference has already been
made to the agreements concluded between various
arbitration centres for co-operation at the international
leve1.159 But the efforts of one or several arbitration
institutions are no longer sufficient; what is needed is
practical co-operation among arbitration bodies
throughout the world.

International economic relations are becoming in
creasingly complex, and "from straightforward trade
we have now got to the stage of commercial relations
which involve stationing the primary productive or
ganizations of one country in the territory of another;
bilateral relations have given place to multilateral ones,
and to those that come under so-called 'trans-national'
organizations, which are linked from the beginning to
more than one State".

Bearing in mind the fact that "economic relations
are far more complex than they were in the period im
mediately following the First World War, when the
International Chamber of Commerce promoted inter
national commercial arbitration for the first time", and
bearing in mind also the needs and desires of the de
veloping countries and other considerations mentioned
in his report, Professor Minoli advocates the organi
zation of arbitration organizations into an "Interna
tional Commercial Arbitration network (lCA)", which
would make it possible to use all arbitration organiza
tions as promotion centres for close co-operation that
would be the real driving force towards progress, in
order to achieve in the field of international commer
cial arbitration, "valid uniform results all over the
world or at least over vast areas of it".

143. The most reasonable and practical course
would therefore seem to be to setHe on the arbitration
organizations as centres for promoting the further de
velopment of international commercial arbitration. Ac
cording to Professor Minoli, however, it is still difficult
to organize world-wide co-operation on international
commercial arbitration, mainly because of the existing

159 For example, the agreements concluded by the Interna
tional Chamber of Commerce, the American Arbitration Asso
ciation, the Inter-American Commercial Arbitration Commis
sion, the Japan Commercial Arbitration Association, the
Federation of Indian Chambers of Commerce and Industry
and the Pakistan Federation of Chambers of Commerce and
Industry.

relations between countries with differing levels of de
velopment.

One might think that the major difficulty involved
in fitting business dealings into efficient international
commercial arbitration schemes is due mostly to
limited e~perience and to the almost total lack of par
ticipation in the organization and implementation of
such schemes by qualified persons from the less-de
veloped countries. As a result one can see in those
countries a growing feeling that such arbitration is the
prerogative of the more developed countries, and that
the latter run the arbitration organizations with their
own interests at heart; in a word, that such arbitration
is in the final instance one more element and factor in
the developed countries' preponderance. The elimination
of that situation is the main task of those who wish to
make the ACI an instrument of truly universal applica
tion.160

144. Again, at the Third International Arbitration
Congress, L. Kopelmanas noted that one feature com
mon to the problems of international commercial ar
bitration in relations between countries with differing
economic structures on the one hand, and between
countries with differing levels of development on the
other, was the mutual distrust between both private
and governmental undertakings belonging to countries
with differing forms of economic organization or dif
fering levels of development. He also noted, however,
that the two types of problems differed in the extent
to which it had been possible to overcome that distrust.
In relations between the countries of Eastern and West
ern Europe the difficulty of agreeing on the choice of
arbitrators or on a procedure for their nomination-the
the most obvious manifestation of distrust that could
arise between undertakings belonging to different
economic systems-hardly ever arose nowadays. The
same could not be said of relations between the in
dustrialized countries and the developing countries. The
fact that it has been possible to reduce gradually, or
eliminate, mutual distmst concerning trade relations in
general, and the organization of international arbitra
tion in particular, from economic relations between the
countries of Eastern and Western Europe was the re
sult of a constant effort supported by goodwill on both
sides and involving great ingenuity. Mr. Kopelmanas
believed that the experience thus acquired might well
serve as a precedent for a similar exercise in arbitration
relations between industrialized countries and develop
ing countries. The arbitration organizations of the
various countries concerned had played a leading role
in solving the problems of international commercial
arbitration between the countries of Eastern and West
ern Europe; the same approach might produce com
parable results in relations between the industrialized
countries and the developing countries.161

145. With regard to the organization of world~wide

co-operation in respect of commercial arbitration, it is
interesting to note some of the conclusions and obser
vations made by Mr. Donald B. Straus, President of

160 Eugenio MinoE, Keynote report, Third International Ar
bitration Congress, op. cit., p. 143.

161 L. Kopelmanas. "Cooperation entre organismes d'arbi
trage de pays ayant des systemes economiques ou un degre de
developpement different", Third International Arbitration Con
gress, in Revue de l'arbitrage.
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the American Arbitration Association, in his report to
the Third International Arbitration Congress. In deal
ing with the question of co-operation among arbitration
organizations in the Americas, he makes a number of
comments on co-operation among arbitral bodies in
general.

Mr. Straus observes that, so far, many opportunities
to create the conditions necessary for the growth of
international commercial arbitration have been missed.
He refers to the gap between theory and practice and
says that the technical differences in the rules and
procedures of the various organizations are of more
interest to lawyers than to the businessmen who use
arbitration services. In his view the obstacles to co
operation and utilization of facilities have been greatly
exaggerated by lawyers, a fact that partly explains the
delay in the progress of arbitration.

He refers to the problem of adapting existing arbi
tration organizations to meet the growing needs of the
multinational corporations and notes the existence of
certain facts which run counter to the need for co
operation among existing arbitration organizations. He
concludes that co-ordinated but decentralized arbitra
tion organizations can strengthen arbitration and make
it more widely acceptable, and suggests that a world
wide network of national and regional arbitration or
ganizations could best serve the dispute settlement
needs of multinational corporations.

Mr. Straus advocates an organization that would
simplify matters, so as to avoid waste of time in the
consideration of technicalities and legal subtleties that
are mainly theoretical in nature, since arbitration is
essentially a simple concept which should be based on
a few basic principles and a simplified set of arbitra
tion rules.

He proposed that a committee should be established
to develop a simplified set of rules that could be used
by any arbitration organization; the committee would
submit a report on the question to the third session
of UNCITRAL.

The American Arbitration Association offered to
make its facilities available for the meetings of such
a committee.

CHAPTER II. GENERAL QUESTIONS, FINDINGS AND
FINAL PROPOSALS

1. Introductory remarks

146. In his preliminary report, which was sub
mitted and discussed at the third session of UNCITRAL,
in 1970, the Special Rapporteur enumerated the fol
lowing important problems, which are both theoretical
and practical in nature, and suggested that they should
be discussed with a view to taking a decision con
cerning possible steps which might be taken under
UNCITRAL's auspices {A/CN.9/42, para. 74):
Definition of international commercial arbitration;
Autonomization of international commercial arbitra-

tion; scope and purpose of that autonomy;
The interpretation of existing multilateral international

conventions relating to commercial arbitration. The
need to make them universal;

Adopting of uniform nrles. The need to adopt certain
basic arbitral principles;

The unification and simplification of national laws con
cerning arbitration;

Authorization of legal persons of public law to con
clude valid arbitration agreements;

Domain of arbitrability;
Unification and simplification of national rules con

cerning the enforcement of arbitral awards. Limita
tion of judicial control of arbitral awards. Reduction
of means of recourse against enforcement orders;

Arbitration as a factor in the unification of law and
the elimination of conflicts of law. Autonomy of the
will of the parties;

Amiables compositeurs and arbitrators deciding ac
cording to the rules of law;

Publication of arbitral awards, educational pro
grammes, conferences of arbitral bodies, etc.;

Ad hoc arbitration and institutional arbitration.
147. Members of UNCITRAL made certain sug

gestions to the Special Rapporteur, some stating that
the problems should be ranked in terms of the pos
sibility of reaching a solution to them rather than in
terms of importance, and others recommending that
they should be approached from the standpoint of
whether there was enough likelihood of their being re
solved in the near future to justify undertaking work
on them at the present time.

The representatives of the various countries drew
attention to other problems, closely related to the 12
mentioned above. These are reproduced in this report
(Introduction paras. 9-12) and the Special Rapporteur
feels they should also be studied. Most of the problems
mentioned by the representatives had already been
mentioned in the preliminary report. The Special Rap
porteur, bearing in mind the suggestions made and the
wishes expressed, has re-examined all the problems
mentioned, re-assessing their content and importance,
and grouping together those which were closely related.
The following paragraphs present an analysis of these
problems, as well 'as certain final proposals.

2. Definition of international commercial arbitration
national and international arbitration; autonomiza
tion of international and commercial arbitration

148. Before any proposals concerning the organiza
tion and operation of international commercial arbitra
tion are put forward, it seems useful to agree first on
the meaning of the concept of "international commercial
arbitration". This expression would appear to require
further clarification, even though it has been officially
and internationally recognized and used by theoreti
cians in the field.

Philippe Fouchard says that the expression is com
monly used, particularly nowadays, because it is con
venient and apparently precise, but that it actually
conceals a highly complex phenomenon, or rather the
development of a phenomenon, i.e., arbitration in re
spect of international economic relations; this develop
ment has many facets and its outcome is as yet difficult
to perceive.l62

162 Philippe Fouchard, L'Arbitrage commerCial international.
pp.4-5.
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The Special Rapporteur, too, believes that since the
expression "international commercial arbitration" is
already in general use it should be retained, provided
that everyone gives it the same meaning. What might
that meaning be?

149. It is well known that questions have been
raised concerning the existence and definition of inter
national commercial arbitration. Some people contest
its very existence. For example, R. Martin states that,
"Strictly speaking, international arbitration does not as
yet exist, because every arbitration is tied to the legal
system of a specific country and subject to its national
laws and rules."163 International commercial arbitration
has been defined in terms of what is considered to be
its opposite. It has thus been contrasted with the con
cept of national arbitration. Any arbitration that is not
national would thus be considered international. We
must therefore define national arbitration.

National arbHration would seem, at first sight, to be
any arbitration where "all the elements (the subject of
the dispute, the nationality of the parties and of the
arbitrators, ,the applicable law, the place of arbitra
tion) are solely and equally tied to a given State".164
Since in the case of international trade at least one of
the elements is by definition tied ·to a foreign country,
that would mean that in this particular field, arbitration
could never be defined as "national".

In referring to international trade i,t would thus only
be proper to speak of "foreign" or "international" arbi
tration. In order to avoid the purely negative definition
of arbitration as "foreign" which would result from
the practical impossibility of attributing a given na
tionality to an arbitration proceeding in which all the
elements are not tied to a single country; and also in
order to avoid conflicts of "nationality" between na
tional systems concerned with the same arbitration
proceeding, it is suggested that the idea of "national"
or "foreign" arbitration should be abandoned and that
the existence of "international arbitration" should be
recognized.

150. It would be a broad concept-a purely eco
nomic, or, to be more precise, a purely geographical
one. Arbitration would be considered to be interna
tional even if only one material or juridical element of
the dispute or of the arbitration procedure involved a
country other than ,the country concerned with the re
mainder 'of the case.

The international character of arbitration would be
corroborated, on the one hand, by the entire history of
international treaty law on the subject, which tends to
ensure a truly international system for arbitration
relating to international trade----particular reference is
made here t·o the European Convention on Interna
tional Commercial Arbitration (Geneva, 1961)-and,
on ,the other, by the increasing recognition accorded
by national and international systems to autonomy of
will.

It has been suggested that, in order to give the ex
pression "international commercial arbitration" a more
precise, although seemingly more revolutionary mean
ing, consideration should be given to the possibility of

100 R. Martin, "Preface", in !AL, op. cit., vol. I, p. 5.
164 Philippe Fouchard, op. cit., p. 16.

going even further and making international commer
cial arbitration independent of any State framework,
subject in every regard to truly international norms and
authorities, in other words-although these expressions
may be barbarisms-supranational, extranational or
better yet, anational system.165

151. Two theories have been advanced to support
the idea of international commercial arbitration inde
pendent of any national legal system. According to
certain authors the first one consists of making arbitra
tion which is independent of municipal law directly
subject to international law. This would be possible,
given the current trend towards considering even in
dividuals as subjects of international law and the in
creasing participation of legal perSQns of public law
and international organizations in international eco
nomic relations, which has blurred the theoretical bor
derline between private persons subject to private in
ternational law and public persons subjeot to public
international ~aw. The second ,theory oonsists of view
ing the community formed by persons engaged in
international trade as a group sufficiently coherent to
be equivalent to a society in formation,166 of which
arbitration would be an essential element that would
help to reinforce its autonomy, providing this extra
national community with a substitute jurisdictional
organization whose efficacy would no longer depend
exclusively on the goodwill of the two parties to the dis
pute.167

152. Nevertheless, this "very precise" notion of
international commercial arbitration as being completely
independent of State law and State authorities cannot
be upheld without reservations, even if it can be proved
that it is widely accepted in practice and even to a
large extent in positive law, because there are still
obstacles connected with the as yet incomplete devel
opment of this new international society of traders. It
is claimed there are three obstacles: the fact that most
of the structures of such arbitration-essentially the
permanent arbitration centres, their organization and
their methods-are still not completely independent of
national structures, the existence of gaps in interna
tional trade law (requiring the application of municipal
law) and, finally, the intervention of State authorities
which cannot be totally excluded either during the
arbitration proceedings or, more particularly, at the
time of enforcement of the award.

153. The Special Rapporteur feels that it is not
essential to analyse in depth the meaning and defini
tion of international commercial arbitration as set forth
above. We do not wish to become involved in con
troversies which are for the most part of a theoretical
nature. Theoretical arguments lead to generalizations
and absolute statements, to extreme solutions which
may be intellectually rewarding but are too often
unrelated to practical realities.

We shall, however, express serious reservations re
garding the validity of the points of departure of the
arguments outlined above, particularly when they are
presented as enjoying general recognition. We have in
mind, in the first place, the two theories set forth in

165 Cf. Philippe Fouchard, op. cit.. pp. 18-23.
166 Battifol, Traite elementaire de droit international prive,

No. 557.
167 Philippe Fouchard, op. cit., p. 25.
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paragraph. 151 regarding the trend towards considering
individuals as subjects of international law and the
existence of an extranational community in formation
for which arbitration would serve as a substitute juris
dictional organization. These theories are not accepted
widely enough to justify using them as grounds or
premises for measures which should be valid and ac
ceptable throughout the world.

Secondly, we are thinking of the arguments advanced
to support the international character of arbitration,
including the one which refers to a "truly international"
system which would be set up under the European Con
vention on International Commercial Arbitration of
1961. The Special Rapporteur also has serious reserva
tions regarding the description of such a system as
"truly international". As far as the New York Conven
tion on the Recognition and Enforcement of Foreign
Arbitral Awards of 1958 is concerned, it is known
that the notion of an "international award" was re
jected.

Lastly, the three obstacles mentioned in the preced
ing paragraph, which, presumably would prevent the
realization of the "very precise" concept of international
commercial arbitration within the framework of the
new international society of traders, can only be con
sidered valid if one accepts the basic premise that
national arbitration is arbitration where all the elements
(the subject of the dispute, the nationality of the par
ties and of the arbitrators, the applicable law, the place
of arbitration) are solely and equally tied to a given
State and that international arbitration is to be under
stood as "international" not only as regards its sub
stance and form, but also by virtue of its being inde
pendent of any national framework. It is our belief that
these are extreme formal positions and we reject as un
realistic the conclusion which follows from them, i.e.,
that in international trade, arbitration is always inter
national. Actually, what is always international in
international trade is not arbitration as a whole (the
arbitral body plus the dispute) but rather the dispute
submitted to arbitration, as it arises from international
relations. A distinction must be made between "arbitra
tion" as a structure, as a jurisdictional body, and the
competence of that body (jurisdictional competence).
An arbitral body may well be an internal, domestic one,
but it may have international competenoe (jurisdic
tional competence). In general, internal, ordinary
bodies may take cognizance of disputes involving for
eign elements, i.e., they may have international com
petence. However, the fact that a tribunal has interna
tional competence does not make it an international
tribunal. This is also true of arbitral bodies. The fact
that a dispute is international, that is, arises out of
international trade relations, is not enough to make the
entire arbitration proceeding international. Further
more, some national arbitral bodies have both internal
and international competence (for example, the Amer
ican Arbitration Association) and some national arbi
tral bodies have only international competence (for
example, the Arbitration Commission of the Chamber
of Commerce of Romania). In order for arbitration to
be "international", the structure and composition of
the arbitral body must be international as well as the
dispute (a case in point is the Court of Arbitration of
the International Chamber of Commerce). This does
not mean that such an "international" arbitral body

would necessarily be independent of any national frame
work.

Some authors hesitate to call arbitration international
on purely procedural grounds/6s for example, in a case
where the arbitrator is a foreigner. Pierre Lalive argues,
for example, that if two Swiss parties to a dispute on
the interpretation of an "internal" contract accept, by
compromise, an award rendered by a French or a
German arbitrator domiciled in Switzerland, the arbitra
tion can hardly be called "international". Lalive goes
on to state that it is superfluous to seek a single defini
tion of private "international" arbitration that could
be generally employed, whether it be based on the
applicable law, on competence or any other problem.
Each particular case should be examined individually to
determine whether what might be called "interna
tional" aspects of the dispute justify the application of
a special system, different from the one used for in
ternal arbitration. 169 The Special Rapporteur fully
agrees with this view.

154. To conclude our discussion on this point, we
consider that international commercial arbitration is
presently carried out by both national and interna
tional arbitral bodies. We agree with Berthold Gold
mann's observation that ·the settlement of substantially
international disputes is still entrusted to "national"
arbitral bodies.l'O This is a fact, and it is in the light
of this fact that we must act if we are to devise any
proposal regarding the organization of arbitration
throughout the world.

UNCITRAL should therefore avoid supporting or
opposing the idea on internationalizing the arbitration
of present or future disputes arising from international
trade transactions with a view to seeking to render up
commercial arbitration autonomous through "interna
tionalization". Present practice shows that two types
of arbitration are used and that they are both tied to
the various national legal systems.

The problem is how best to put these two types of
arbitration at the service of the parties, who alone must
make their choice, bearing in mind their own interests.

3. Ad hoc arbitration and institutional arbitration
155. Generally speaking, there are two kinds of

arbitration: ad hoc and institutional (permanent). The
latter appears to have become characteristic of modern
international arbitration. As already mentioned, there
are authors who speak of a veritable proliferation of
arbitration bodies of all kinds and denominations:
"courts of arbitration", "centres", "associations",
"officies", etc.l71 Many commentators believe that the
future of arbitration lies in its institutionalization and
that ad hoc arbitration is on the decline, reduced to
the status of a "poor relation" beside institutional ar
bitration.

As already indicated, there are very different kinds of
institutional arbitration. Some are professional, limited

168 C. N. Fragistas, "Arbitrage etranger et arbitrage inter
national en droit prive", in Revue critique de droit prive, 1960,

169 P. A. Lalive, "Problemes relatifs 11 l'arbitrage interna
tional commercial", Recueil des Cours, Academie de droit
international, The Hague, 1967, p. 58!.

170 See Berthold Goldmann in the preface to Philippe Fou
chard, op. cit., p. vii.

171 See para. 101 above.
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to a particular activity; others are general, i.e. open to
all businessmen, whatever their line. Some are national
(like the Netherlands Arbitration Institute, the Arbitral
Chamber of Paris, the Arbitral Tribunal of the Cham
ber of Commerce of Manchester and the Zurich
Chamber of Commerce). Others are "international"
(although they do not have legal international status,
properly speaking, because they are private), of which
the classic example is the International Chamber of
Commerce.172

In the handbook prepared by the Economic Com
mission for Europe, 127 institutions of all kinds are
described and analysed.173

156. It is customary to use the expression "institu
tional" arbitration in opposition to ad hoc arbitration,
but these terms do not have a very precise legal mean
ing and there is no substantial difference between the
two categories.

As a rule, institutional arbitration involves a per
manent body which does not itself take part in the
settlement of the dispute but plays a part at the ad
ministrative level. It assists, as necessary, in constituting
the arbitral tribunal and in initiating the arbitration
proceedings by appointing the arbitrators, the presiding
arbitrator, the place of arbitration, etc., in cases where
one of the parties wishes to block the arbitral proce
dure. Hence this body does more than make its rules of
procedure, premises and administrative services avail
able to the parties; it also has a say in the application
of these arbitral rules. The criterion of institutional
arbitration would seem to lie "in the existence or
absence of the parties' willingness to be bound in
advance by the rules of a body which enforces
them".174

Ad hoc arbitration is not just arbitration agreed
upon in each particular case by the parties, but also
arbitration in which the parties follow the rules of a
given institution or association which participates in
the conduct of the proceedings.175

Obviously, there are borderline cases, as always in
business and law, falling somewhere between ad hoc
arbitration and institutional arbitration. One example
of this is when parties agree to follow, in their disputes,
the "rules of Copenhagen", 1960, of the International
Law Association (ILA), because those rules do in fact
provide for intervention by the President of the Execu
tive Council of ILA in appointing the arbitrator of
a defaulting party and in replacing an arbitrator who
resigns without giving reasons.176 However, since ILA
is a private international association and not an arbi
tration body, it cannot be called an institution.177

157. With regard to institutional or permanent arbi
tration, there is no need to refer in detail to divergent
views on definitions of these kinds of arbitra-

172 Cf. P. A. Lalive, op. cit., p. 666.
173 According to the final version of the Handbook of Na

tional and International Institutions Active in the Field of
International Commercial Arbitration. United Nations Eco
nomic Commission for Europe, document TRADE/WP.1I15/
Rev.1 (see above foot-note 153).

174 P. J. Van Ommeren, Rapport au Congres international
de l'arbitrage, Paris, 1961, in Revue de l'Arbitrage, No. 21
1961, p. 101.

175 See P. A. Lalive, op. cit. p. 665.
176 See paras. 28 and 29 above.
177 See P. A. Lalive, op. cit. p. 670.

tion or to consider the rise of institutional arbitration
or the decline of ad hoc arbitration. It should, how
ever, be noted that there is no substantial difference
between the two. Permanent arbitration has the prac
tical advantages of organized arbitration, with the result
that a larger number of international commercial dis
putes are submitted to permanent arbitration bodies
nowadays. Such advantages are probably not a decisive
factor in important cases, where the parties have the
necessary means to organize arbitration for the occa
sion at their own cost, thereby retaining more extensive
control over the rules applied for the dispute and
particularly over the choice of arbitrators. However,
basically, the arbitration tribunal (sole arbitrator or
several arbitrators) is always "for the occasion" even
where permanent arbitration is involved. The only per
manent feature of institutional arbitration is the "tech
nical facilities", organized services at the parties' dis
posal. The arbitration tribunal is always constituted for
ea<:h particular case.

The basic difficulties involved in the settlement of
disputes (enforcement of the appropriate law, adminis
tration of evidence, witnesses, experts, etc.) are almost
exactly the same in both permanent and ad hoc arbitra
tion. The advantages of permanent arbitration are
really those deriving from systematic organization which
makes it possible, once the dispute arises, to deal with
any dilatory manoeuvres more simply and efficiently.
The material conditions in which international trade is
carried on today should also be borne in mind. Rela
tionships are made over a distance and, generally
speaking, the parties do not know each other before a
contract is signed. The personal element is becoming
less important. That is why the parties' trust (a deci
sive factor in arbitration) is transferred from the
arbitrators to the arbitration institution or body itself
through which the arbitrators are chosen.

On the other hand, it would seem that there are
serious objective reasons which indicate the limited pos
sibilities for developing institutional arbitration. Indeed,
private contacts in legal or business circles clearly
show that a fair number of disputes are never sub
mitted to arbitration bodies.178 Unfortunately it is
impossible to obtain more complete information on
occasional arbitration, but both kinds of arbitration
will undoubtedly continue to coexist. That is why
UNCITRAL, while giving priority to the problems of
permanent arbitration, should also take into account
the practice of ad hoc arbitration. Moreover, as will be
seen below, the two important international conventions
on international commercial arbitration (New York,
1958, and Gen~va, 1961) deal expressly with both
categories of arbitration.

158. There is no need to go into the details of the
controversies concerning the problem which is worth
mentioning here, althou:gh, in the Rapporteur's view, it
should not have constItuted a problem. It continues,
however, to figure as such in certain specialized litera
ture,. published in the countries of Western Europe, con
cernmg permanent arbitration centres associated with
the chambers of commerce in the Eastern European
countries. This problem was mentioned in the first part
of the report,179 where it was indicated that the entry

178 See P. A. Lalive, op. cit. p. 670.
179 See para. 46 above.
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into force of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York,
1958) was tantamount to recognition at the interna
tional level of the arbitral nature of all permanent
arbitration centres in all areas of the world. Article 1,
paragraph 2, of this Convention states that "the term
'arbitral awards' shall include not only awards made
by arbitrators appointed for each case but also those
made by permanent arbitral bodies to which the parties
have submitted".

In 1961, the European Convention on International
Commercial Arbitration also stated in article 1, para
graph 2 (b), that arbitration was "not only settlement
by arbitrators appointed for each case (ad hoc arbitra
tion) but also by permanent arbitral institutions".

Although the adoption of the above texts should have
solved the problem, the controversies have continued
among jurists. Some people-although gradually
fewer-still affirm that permanent arbitration in the
Eastern European countries is on the borderline of
arbitration, or even that it cannot be considered arbitra
tion in view of its preconstituted structure, lack of inde
pendence, violation of the fundamental principle of
equality of the parties, lack of guarantees of impartial
ity, because the bodies concerned are constituted under
a system of closed lists which only include nationals,
because the arbitrators are civil servants (teachers,
people in charge of foreign trade, etc.).

In 1965, in the MilanCourtof Appeal, INTERFERRO
of Milan raised similar questions, in contesting the
application for execution made by the Romanian firm
METALIMPORT. The following are the findings and
appraisals of the Court of Milan concerning the nature
of the Arbitration Commission of Bucharest:

"It is therefore evident that the arbitral body is
not a preconstituted legal authority even if its mem
bers are elected by the parties from a closed list.

"Actually the nature of the arbitral body cannot
relieve the parties of the obligation to appoint the
two arbitrators from among those indicated on the
list, since the law requires fulfilment of a subjective
condition for inclusion on the list, in the same way
as our law lays down certain preconditions for a
person to be appointed as arbitrator (Italian citizen
ship, capacity to act, solvency, etc.: Code of Civil
Procedure, article 812).

"Limiting the choice to a specific category of peo
ple does not necessarily prevent freedom of choice by
the parties, within that limitation, from being a deter
mining factor in the constitution of the court ...".180

Not to over-emphasize the problem, it may be useful
to quote the points made by !talo Telchini concerning
the award granted by the Milan Court of Appeal.

"Without repeating the other relevant observations
on the award it seems that, in this particular case,
the solution to the problem could be based on whether
or not the parties involved could avoid having re
course to the Arbitration Commission of the Ro
manian Chamber of Commerce. In fact, there is no
specific provision in the legislation of that country,

180 Milan Court of Appeal, decision of 23 April 1965, in
Rivista di diritto internazionale privato e processuale, No. 3/
1965, pp. 580 and 581.

and still less in that of our own country, which
obliges the parties to submit to that Commission any
disputes that may arise from the execution of the
contract concluded between them. Indeed, as stated
in a recent publication,181 the inclusion of arbitration
clauses in favour of Romanian arbitration is merely
'recommended' to the firms dealing with foreign trade
in Romania. It therefore follows that, wherever that
clause is not accepted by both parties and included
in the contract, any disputes that may arise may be
settled by a different procedure.

"Hence, since the possibility of choosing not to
submit disputes of that kind to the Arbitral Com
mission is not excluded, the question whether the
parties had more or less freedom in selecting arbi
trators was less important in this case. It should be
recognized, furthermore, that there was still a certain
margin of freedom in this case, although it was
limited to the choice in a list, which was undoubtedly
somewhat restricted, being composed of only 15 per
sons. The fact that those included in the list were
appointed from above and that the arbitrators were
bound to apply preset rules of procedure is by no
means exceptional."182

159. Philippe Fouchard also analyses all the aspects
of the problem in detail.183 He points out that several
Western institutions draw up lists of arbitrators which
include only their nationals and that certain Western
legislations do not allow foreigners to be arbitrators
(Greece, Italy, Portugal). It should be noted that the
"national" concept of arbitration in international com
merce is not peculiar to socialist institutions and that
this practice is becoming more flexible.

On the other hand, the choice of arbitrators must
be made from among qualified persons who therefore
have certain responsibilities in the legal or economic
life of the countries concerned. This is so in the case
of the Western countries in which the arbitrators are
most often businessmen. There again, the situation is
not basically different from that found in Western
arbitral institutions, particularly those which are consti
tuted within a specific corporate group or local chamber
of commerce.

I consider that I can draw the following conclusions
on the subject: that there is no substantial difference
between the existing permanent arbitral centres in the
different regions of the world; that all are suitable for
use in international commerce; and that they will con
tinue to exist only in so far as they can win and retain
the confidence of the parties concerned in view of the
voluntary nature of their competence. Therefore, from
that point of view, co-operation at the world level be
tween the various arbitration centres could be organized
without too much difficulty.

4. Amiable compositeur and arbitration according
to the rules of law

160. In his introduction to volume I of the IAL on
international commercial arbitration, the general Rap-

181 Cf. IAL, op. cit., vol. II, p. 174.
182 Italo Telchini, "In terma di efficacia in Italia di una sen

tenza arbitrale straniera", in "Rivista di diritto internazionale
privato e processuale", No. 1/1966, pp. 72-73.

183 Philippe Fouchard, op. cit., p. 195 et seq.



Part Two. International Commereial Arbitration 239

•

porteur Pieter Sanders states that much would be gained
if "the misunderstandings about the true character of
the amiable compositeur disappeared. This would mean
removal of an important obstacle to every attempt at
international co-operation in the field of arbitration" .184

We, too, feel that the problem is very important and
some clarification of the matter might be useful, par
ticularly since proposals have been made for unifying
arbitration by abolishing arbitration according to the
rules of law,185 some authors have noted that the rules
of a number of arbitration centres refer to such criteria
as equity or natural justice,186 and some arbitration cen
tres are even considering separating arbitration com
pletely from any pr,e-established rule (arbitration in
equity, by amiable composition, ex aequo et bono) as
a general solution or as a solution which might be ap
plied at the request of either party.187

161. At the 1946 Conference of the ICC in Paris,
the main problem discussed was that of the amiable
compositeur, or arbitrator de facto to whom, in con
trast to the arbitrator de jure the following character
istics were attributed: (a) he is not bound by the rules
of legal proceedings, (b) he is not bound to apply the
rules of material law but decides in equity, and (c) his
award is final.

In an article published in the Arbitration Journal
in 1947, Dr. Robert Marx spoke of the Anglo-Saxon
aversion to the amiable compositeur, which had been
demonstrated clearly as early as 1937 by the attitude
of the British, United States and Australian delegations
to the preliminary draft of a uniform law on arbitration
prepared by UNIDROIT. Indeed, at the 1937 ICC
Congress those delegations specifically rejected the
UNIDROIT draft precisely because it introduced the
system of amiable compositeur.

Commenting on the above Dr. Marx states:

"In my opinion, the real danger which in these
circumstances seems to be the problem of amiable
compositeur for unification of international com
mercial arbitration law, comes from an erroneous
interpretation of the notion of amiable composition.

"The amiable compositeur in fact does not differ
from the arbitrator recognized by those legislations
which do not know the antagonism between the arbi
trator de jure and the amiable compositeur. The
building up of two or even three systems of arbitra
tors-arbitrator de jure, amiable compositeur, arbi
trator who takes into consideration the rules of law
but whose award, which is final, cannot be set aside
for error in law-is lacking of a scientific basis and
does not correspond to the interests and intentions of
the parties.

184 Pieter Sanders, introduction, in IAL, Arbitrage Inter
national Commercial, vol. I, p. 22.

185 See, for example, Dr. Robert Marx, "Amiable composi
teur: Contribution to the problem of uniform international
commercial arbitration", in Arbitration Journal, 1947, pp. 211
217.

186 See Peter Benjamin "A comparative study of interna
tional commercial institutional arbitration in Europe and in
the United States of America", in IAL, Arbitrage Interna
tional Commercial, vol. II, p. 386.

187 O. Riese and Eugenio MinoH "L'arbitrage, facteur d'uni
fication du droit et d'elimination des conflits de lois" in Revue
de ['arbitrage, 1966, No.3 (special), Paris, p. 70.

"There should be only one kind of arbitrator as
there exists only one kind of public judge".188
Dr. Marx, referring in 1947 to how things had de

veloped, notes that, owing to the fact that amiable com
position was more expeditious, simpler and provided a
final settlement of disputes it had developed "as an
antagonist against the arbitration de jure". However,
although it would have been logical for the amiable
compositeur to replace the arbitrator de jure, that did
not happen; instead both kinds of arbitration continued
to develop side by side in many ~ountries.

Dr. Marx raises the following question: is the amiable
compositeur really able to refuse deliberately to apply
the rules of law? "Certainly not. The amiable com
positeur as any other arbitrator must observe the fun
damental rules which govern judicial procedure and
material law. For instance, he is not allowed to base
his opinion on secret information or on hearing of the
witnesses in the absence of the other party or his repre
sentative. Witnesses or experts cannot be sworn by him
when the legislation of the country where arbitration
is held reserves the authorization to administer an oath
to the public judge."189

A little further on he concludes that the fact that
the amiable compositeur is not bound to apply the rules
of law has been exaggerated by his "too eager" enemies
and friends. The amiable compositeur cannot go beyond
the limits of public policy, and must obey certain com
pulsory rules and fulfil his jurisdictional duties just as
any other arbitrator must.

Even with regard to the finality of the award there
does not seem to be any essential difference between
the amiable compositeur and the arbitrator de jure.
Certain countries consider the finality of the award a
characteristic of any arbitration. Sweden and Finland,
for example, refuse to apply the legislation on arbitra
tion in case parties want to reserve the right of appeal.
Such a reservation is inadmissible whether the arbi
trator involved is an arbitrator de jure or an amiable
compositeur.

Dr. Marx concludes his article by stating that the
existence of the arbitrator de jure side by side with the
amiable compositeur is superfluous and merely gives
occasion to doctrinal misunderstandings and complica
tions.

"The existence of one arbitrator is to conform
to the interests and intentions of the parties, and,
on the theoretical plane, clears up a situation which
was unfavourable to the unification of international
commercial law".190
162. In the circumstances a survey of current arbi

tration procedure and the law applicable thereto in
various countries is necessary to establish whether the
misunderstandings about the true character of the
amiable compositeur and the correctness of the classifi
cation of arbitration into "arbitration according to the
rules of law" and "amiable composition", still applies.
On the basis of such a survey we shall be able to define
our views on the current possibilities concerning unifi
cation and harmonization in this field.

188 Dr. Robert Marx "Amiable compositeur: Contribution to
the problem of uniform international commercial arbitration",
in Arbitration Journal, vol. 2, 1947, p. 212.

189 Ibid., p. 214.
190 Ibid., p. 217.
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Some countries still recognize the existence of the

amiable compositeur and the arbitrator who decides
"according to the rules of law"; others recognize only
one method of arbitration which is either similar to
amiable composition or similar to arbitration "accord
ing to the rules of law". The three volumes published
in 1956, 1960 and 1965 by the International Associa
tion of Lawyers and edited by Professor Sanders provide
valuable information and give us an idea of the situa
tion throughout the world.

163. In the first category, countries which recognize
two kinds of arbitration, we can classify most of the
European countries. There are also quite a number of
such countries in the other continents. Following is an
account of the situation in a few countries in various
regions of the world:

In France, states Jean Robert, although arbitrators
must decide according to the rules of law, they must
respect all the rules, even supplementary rules, just as
any court of law would do; indeed, as far as the admin
istration of the law is concerned there is no difference
between an arbitrator and a court of law.

Parties may confer on the arbitrators the role of
amiable compositeurs, but to act as such is a mere
right and not a duty, in cases where arbitrators are of
the opinion that it would be equitable to apply the
rules of law. Thus, when serving as "amiables compo
siteurs", if they think that equity demands it, arbitrators
may dispense with all the rules of law, both strict and
supplementary. In such cases they are bound only by
the principles of public policy,191

In Spain, since the passing of the Act of 22 De
cember 1953, states Juan de Leyva y Andia,192 there
is only one type of arbitration whereas formerly there
had been two, namely, arbitration in law and amiable
composition. Only one type is left, although the former
dualism still exists in so far as arbitrators may resolve
disputes either in accordance with the rules of law
(con arreglo a derecho) or else in accordance with
"their knowledge and insight" (con sUjeci6n a su saber
y entender ). In the former case (arbitration in accord
ance with the rules of law) the arbitrators must be
practising lawyers, whereas in the latter case (arbitra
tion ex aequo et bono) they may be laymen.

In Spain, therefore, ,there is no more "amiable com
position", but there is a type of arbitration ex aequo et
bono in which the procedure followed does not have to
be in accordance with the legal forms. The only re
course against an award thus rendered is an action
before the First Chamber of the High Court to have
the award set aside on the grounds determined in the
Code of Civil Procedure (articles 1774-1780).193

With regard to Italy, although Italian law distin
guishes between awards made according to the rules

191 Jean Robert, in IAL, Arbitrage International Commer
cial, vol. I, p. 255. He also mentions the possibility of free
arbitration in which arbitrators are charged with the task of
determining the contents of the contractual relations between
parties (p. 269). There are no judicial precedents concerning
free arbitration in France.

192 Juan de Leyva y Andia, op. cit., vol. I, p. 169. He also
mentions free (informal) arbitration used in matters of little
!mpor!ance (for e~~mple cases brought before the jury of tlle
ungatlOn commumtles).

193 Because of this we have classified Spain as a country
which recognizes two types of arbitration.

of law on the one hand and awards ex aequo et bono on
the other, this does not preclude the possibility of
awards being made partly in accordance with the rules
of law and partly ex aequo et bono. All arbitration
awards, whether made according to the rules of law or
ex aequo et bono, must state the grounds on which
they are based. Appeals to set aside awards made
ex aequo et bono are not receivable. Italy also has
"free arbitration" in which the decision need not be
filed with the clerk of the Pretura. It merely has the
effect of a contract and is comparable to an agree
ment concluded by the parties themselves. The persons
des~gnated by .the parties thereby acquire the powers of
arbIters (medIators) rather than of arbitrators in the
strict sense of the word. The decision of the arbiters in
such cases cannot be enforced, however without further
proceedings. If one party refuses to ~omply with the
a~ard appeal .~ust be made to an ordinary Judge who,
WIthout exammmg the merits of the matter will issue
an injuction ordering performance of the obligation
established by the arbiters.194

In Norway, in the absence of any agreement to the
contrary, the arbitrators must render judgement in ac
cordance with the prevailing rules of law and must not
~ecide the case ex aequo et bono. Amiable composition
IS therefore permitted side by side with arbitration in
accordance with the rules of law. Sven Arntzen states
that o.ccasi~nally an arbitra~ion agreement may contain
the stlpulatlOn that the arbItral tribunal shall make its
award in accordance with "law and equity" (ex aequo
et bono), implying thereby that the arbitral tribunal will
be less bound by the letter of the law than the ordinary
courts.195

In the Netherlands it is customary for the parties to
confer on the arbitrators the quality of amiables com
positeurs. However, arbitrators who act as amiables
compositeurs, as well as those adjudicative in accord
ance with the rules of law, are obliged to state the
reasons of their award and to observe the imperative
rules of law. It is only with regard to the supplementary
rules of law that they have greater freedom than arbi
trators who adjudicate according to rules of law.196

1.64. With regard to Latin America, Argentina rec
ognIZes both categories of arbitration. There are two
separate chapters in the Code of Procedure entitled
"Procedure for arbitrators" and "Procedure for ami
abies compositeurs". The former is also known as
arbit!i juris; and is governed by the same rules as pro
c~edm~s before the courts of law. The amiable compo
slteur IS not bound by rules of procedure. He decides
according to his knowledge and conscience.197 In Brazil
arbitration procedure is determined by agreement be~
tween the parties. Only in cases where the parties have
not me':ltioned procedure do .the rules ?f law apply.198
!n MeXICO, as a rule, the arbItrators adjudicate accord
mg to the rules of law but they may act as amiables
compositeurs if they have been so authorized in the
arbitration agreement,199 Peru, too, recognizes both

194Mario Braschi, Bernardo Ansbacher, Enzo Caratti, Gior
gio Jarach, Raffaele Nobili in IAL, op. cit., pp. 339, 341 345,
357. '

195 Sven Arntzen, ibid., p. 361.
196 Pieter Sanders, ibid., pp. 397 and 407.
197 Mauricio A. Ottolenghi, ibid., vol. II, p. 3.
198 Celso A. Frazao Guimaraes. ibid., vol. II, p. 23.
199 Raul Cervantes Ahumada, ibid., vol. II, p. 45.
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categories of arbitration; the amiable compositeur is
dispensed from following the ordinary rules of pro
cedure and may adjudicate in accordance with his
knowledge and conscience, observing the customs of
the trade, reasonable justice and good faith.20o In Uru
guay the situation is slightly different. Arbitrators must
apply the provisions of the Code of Commerce stating
in the arbitral award which provisions have been ap
plied. They therefore judge according to the rules of
law. With regard to the procedure, they are not bound
by the rules of law unless the parties have so agreed
in the arbitration agreement. If the parties have not
determined the procedure in the agreement the arbitra
tors adjudicate without regard to the rules applicable
in court proceedings. Usually the arbitrators establish
a simplified procedure which assures the parties equal
rights and equal opportunities to present their case.201

165. In other regions of ,the world, too, there are
countries where both categories of arbitration are
recognized and although there are slight variations they
are basically the same as those we have already
described. There are also countries which are hard to
classify in either category. For example, in India-as
in Uruguay-arbitrators must adjudicate according to
the rules of law, except those rules which are clearly
procedural. But even as regards procedure although
the strict rules of the Evidence Act are not directly
applicable to the arbitration proceedings, the rules of
natural justice have got to be observed. For example,
the arbitrators cannot proceed to hear evidence in the
absence of a party unless the party is absent after notice
has been given of the hearing.202

In Iran as regards procedure the law specifically
releases arbitrators from any obligation to observe the
rules of civil procedure. The arbitrators are expected
to comply in this respect with the wishes of the parties
as expressed in the arbitration agreement or otherwise.
Where no directions are given as to rules of procedure,
they are determined by the arbitrators. If the parties
have agreed to give the arbitrators the status of
"amiable compositeur" the arbitrators can base their
award on general considerations of reasonableness and
equity. However, an arbitrator cannot validly issue an
award which conflicts with substantive laws.203

166. We feel that the countries of Eastern Europe
can be included in the category of countries that rec
ognize both types of arbitration even though amiable
composition as such is not actually mentioned in the
various laws. Generally speaking, the procedures fol
lowed in ad hoc arbitration are closer to what we call
arbitration "in equity" or "amiable composition",
whereas the permanent arbitration bodies of the Cham
bers of Commerce of these countries operate in accord
ance with the rules of law, although their awards are
final.

200 Ulises Montoya Manfredi, ibid., vol. II, p. 67.
201 Quintin Alfonsin, ibid., vol. II, p. 89.
202 Tanubhai D. Desai, ibid., vol. III, p. 39. The same regu

lations also exist in Pakistan. See 1. P. A. Burton, ibid.,
vol. III, p. 113.

203 Fuad Rouhani, ibid., vol. III, p. 61. Mention must also
be made of the existence in Iran of a set of rules for oil arbi
tration embodied in the existing law between the Iranian Gov
ernment (including the National Iranian Oil Company) and
the consortium of oil companies concerning disputes arising
from the operation of the oil agreement. For details see Fuad
Rouhani, ibid., pp. 65-67.

For example, in Poland the Code of Civil Procedure
provides in general that procedure before an arbitral
tribunal shall be left to the parties' discretion. If, how
ever, the par,ties do not avail themselves of that right, it
becomes the right and duty of the arbitrators to estab
lish the procedure (while respecting the binding rules).
Polish law makes no distinction between arbitrators
acting as amiables compositeurs and arbitrators who
decide a case according to the rules of law. Their award
must not be contrary to public policy or the principles
of the social community; otherwise the award may be
set aside.204

In the German Democratic Republic arbitral proce
dure is based on the German Code of Civil Procedure
of 1879, which is applied in both German States, with
a few amendments. The arbitral procedure therefore
depends in the first place upon the agreement of the
parties but, if the parties have not determined the
procedure, it is up to the arbitrators to do so at their
discretion. As for arbitration at the Chamber of Com
merce, the arbitration tribunal makes its decision on the
basis of the legislation agreed on by the parties in so
far as that does not go against the private international
law of the German Democratic Republic. The Court
of Arbitration takes account of commercial customs
applicable to disputes provided that the parties have
agreed to negotiate on the basis of those customs or
that the latter are explicitly recognized in the legisla
tion to be applied.

In Romania, ad hoc arbitration is regulated by the
Code of Civil Procedure, which stipulates that arbi
trators, making their award, shall apply the rules of
law, unless they have been authorized by the arbitra
tion agreement to decide according to their conscience
and appreciation. Arbitration under the authority of
Chamber of Commerce, which is permanent, is carried
out in accordance with that institution's regulations
governing its organization and operation. The arbi
trators are obliged always to adjudicate in accordance
with the rules of law and cannot be authorized by the
parties to decide as amiables compositeurs.

The same seems to apply as regards permanent arbi
tration in the USSR,205 Czechoslovakia206 and Hun
gary,207 judging from the fact that the awards rendered
under such arbitration are final and binding, although
that does not mean that ad hoc arbitration on the
basis of ex aequo et bono would not be valid. The situa
tion in Bulgaria is different. The regulations of the
Arbitration Commission of Sofia state that arbitrators
shall assess the evidence on the basis of their own
conviction and shall state the grounds for the award
in accordance with the laws and commercial customs
as indicated by the rules of private international law;
in cases where the laws and customs are inadequate
they are to adjudicate in accordance with conscience
and equity.208

204 Henryk Trammer, ibid., vol. II, p. 137.
205 See E. Usenko, ibid., vol. II, pp. 213 et seq.
206 Theodor Donner, ibid., vol. II, p. 205.
207 See Imre Mora, ibid., vol. II, p. 107. He states that there

is no amiable composition in Hungary. However, one should
mention that opinions differ on that subject and that it is
asserted that the possibility of arbitration in equity exists.

208 See the regulations of the Arbitration Commission for
External Trade, art. 47, Sofia, 1965.
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167. Finally, some countries have only one type of
arbitration, for example the Federal Republic of Ger
many, Denmark, Austria, Finland and the United
States. In such countries the notion of amiable com
positeur as such is not used but, generally speaking, the
procedure before arbitral tribunals is determined by
agreement between the parties. The same freedom
seems to exist as regards the substance.

Under Japanese law, arbitrators are bound neither
by provisions of procedure, nor by substantive provi
sions of statute law. They must render their award in
accordance with commercial usage, good faith or
natural justice, with the sole restriction that they are
not permitted to contravene the public order. Therefore
Japanese law does not know the distinction between
arbitrators deciding as amiables compositeurs and arbi
trators deciding according to the rules of law. Further,
the court of law has no power to examine the correct
ness of the law applied in an arbitral award.209

Among the countries which recognize only one type
of 'arbitration the United Kingdom is considered to
occupy a special place. Its system is unknown in the
other countries.210 The arbitrator may judge only in
accordance with the rules of law and he can always
refer a particular question of law to the Court for deci
sion. Here we find co-operation between the courts and
the arbitrators in order to reach a decision which is
right in law ("special case stated").211 Sir Lynden
Macassey states that the only kind of arbitration recog
nized by law throughout the whole of the United King
dom is what is generally known among international
jurists as "judicial arbitration". The laws of England,
Scotland and Northern Ireland do not recognize the
validity of amiable composition.212 However, it seems
that arbitrators may, if they are expressly authorized to
do so by the parties, settle questions in accordance
with their own judgement and experience. The author
in question explains that arbitrators must act "judi
cially" but that that does not mean they must "follow
meticulously the procedure of the English law courts".
They must observe the fundamental rules of natural jus
tice. They must decide according to the legal rights of
the parties, "unless the arbitration agreement authorizes
them, which it seldom does, to decide according to
what they think is equitable". They are bound by
substantially the same "rules of evidence" as bind an
English court of law "though not necessarily by all the
same formal rules of proof'.213

168. From ,this general survey certain conclusions
can be drawn:

209 Junichi Nakata, in IAL, op. cit., vol. III, p. 85.
210 It seems, however, that a similar system also exists in

Australia (see Arthur Francis Rath, ibid., vol. III, p. 12). The
"special case stated" procedure also exists in India and Paki
stan but unlike England there is no provision which states that
arbitrators must thus refer to the courts (Tanubhai D. Desai,
ibid., vol. III, p. 37 and J. P. A. Burton, vol. III, p. 113).

211 Of. Pieter Sanders, ibid., vol. I, p. 21. However, one
should remember that Robert Marx (ibid., pp. 215-216) consid
ers that this rule is not a matter of public policy and that the
parties can therefore oust the jurisdiction of the court by
agreement. We refer the reader to art. 17 of the rules of the
London Court of Arbitration.

212 Sir Lynden Macassey, ibid., vol. I, p. 63.
213 Sir Lynden Macassey, ibid., vol. I, p. 75.

(a) Nearly all countries recognize arbitration by
amiable compositeur, even if it is sometimes called
arbitration ("in equity", "ex aequo et bono" and so
on). Even in England, which is cited as an example of
a country which recognizes only "judicial" arbitration,
arbitrators are not-as we have seen-always obliged
to follow meticulously the procedure of the English law
courts. In some cases they may decide "according to
what they think is equitable" (if they have been author
ized to do so in the arbitration agreement).

(b) "Amiable composition" does not mean "separat
ing arbitration completely from any pre-established
rule" as some authors think (see above). An amiable
compositeur is bound to respect the fundamental prin
ciples of procedural law at least, and as regards rules
of substance is also bound by public policy or prohibi
tive provisions.

(c) Amiables compositeurs are never conciliators.
They represent a form of justice for they settle disputes
by deciding on the basis of rules or principles which
can be generally and equally applied to all people in the
same circumstances. As Pierre Lalive214 has rightly
observed, amiable composition does not necessarily
mean basing one's decision on purely "practical" con
sideration. Equity does not necessarily fall outside the
realm of law. In the Special Rapporteur's opinion, if
amiable composition was really extrajuridical (outside
the realm of law) it should not be a subject of con
cern for the United Nations Commission on Interna
tional Trade Law.

(d) Amiable composition is always legal, simply
because the source of its validity and effectiveness is
not solely the will of the parties but the law which
recognizes the will of the parties. Besides, that is the
concept underlying article VII of the 1961 European
Convention on International Commercial Arbitration
which states that "arbitrators shall act as amiables
compositeurs if the parties so decide and if they may
do so under the law applicable to the arbitration".215

(e) As Pieter Sanders rightly notes, although ami
able composition may be preferred in practice, there
are no particular objections to arbitration "according
to the rules of law" particularly as with a few excep
tions the "national judge does not investigate whether
the award complies with the rules of law; in other
words, the arbitral award is final in each type of
case".216

(f) Not only is there a difference between arbitra
tion "in accordance with the rules of law" and the
"amiable composUeur" but there are also differences
within each category.

(g) Unification must be achieved within each cate
gory because there is still, even now, a certain amount
of confusion about the notion of arbitration "in accord
ance with the rules of law" and the "amiable compo
siteur".

(h) Although currently the term amiable compo
sUeur is widely used, we would prefer to introduce the

214 Pierre Lalive, ibid., p. 578.
215 Naturally, as regards arbitration procedure the New York

Convention of 1958 on the Recognition and Enforcement of
Foreign Arbitral awards had already established the autonomy
of the will of the parties.

216 Pieter Sanders, in IAL, op. cit., p. 21.
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terms "arbitration in strict law" and "arbitration in
equity" to show that the law is involved in both cases.

(i) To achieve such unification it is not essential for
countries that recognize both categories of arbitration
to eliminate and have only one category, that of the
amiable compositeur. This is true not only because, as
Professor Sanders says,217 the adoption of such a pro
posal would be very problematic as the countries which
have both categories of arbitration are inclined to main
tain them, but also because arbitration "according to
the rules of law" (in strict law) can quite well co-exist
with the "amiable compositeur" (arbitration inequity)
so long as the parties are allowed to choose freely either
system and provided that the differences between the
two categories are uniformly and clearly stated.

5. Domain of arbitrability; authorization of legal per
sons of public law to conclude valid arbitration
agreements

169. Two very important points have been men
tioned in connexion with the arbitration agreement,
which is rightly considered to be a basic element of
arbitral jurisdiction. Firstly, there is no uniformity in
national bodies of law regarding disputes which may be
the subject of arbitration agreements and secondly,
there are also a number of differences regarding the
capacity of certain natural or legal persons to submit
to arbitration the settlement of disputes to which they
are parties.

170. In principle, all the rights that the parties are
free to exercise may be submitted to the arbitrator. The
extent of that freedom of exercise is established by
the various national bodies of law. In Norway, for
example, no arbitral clause may be included in a credit
sale agreement, this proviison being one of the protec
tive measures established with regard to credit-sale
transactions.218 In France, there may be no recourse
to arbitration in connexion with questions relating to
the validity of company registrations, bankruptcy, the
ownership and validity of patents and trademarks and,
in general, all disputes affecting the rights of third
parties or which involve problems concerning pre
scribed rates of exchange and official price regulations.
All such problems are considered incompatible with the
rules of public policy.219 In the Federal Republic of
Germany arbitration agr,eements may be made with
respect to all matters of a financial nature, i.e. practi
cally all civil and commercial claims, but "matters
pertaining to public law or involving public policy"220
(bankruptcy, for example are precluded). In Austria,
India, Japan, Switzerland and the United States, any
dispute of a commercial nature may, in principle,221

217 Pieter Sanders, ibid., p. 21.
218 See Sven Arntzen, in IAL, op. cit., vol. I, p. 365.
219 See Jean Robert, ibid., p. 243.
220 See D. J. Schottelius, ibid., p. 39.
221 We have underlined the words "in principle", because

even in those countries, despite the general trend towards the
promotion of arbitration and the broadening of its sphere of
application, recent cases show that some problems are not arbi
trable. There are, for example, three decisions of 1968 handed
down by the Court of Appeal of New York, quashing deci
sions of lower courts which allowed "anti-trust" problems to
be settled by arbitrators (Aimcee Wholesale Corp. v. Tomar
Products and American Safety Equip. Corp. v. J. P. Maguire

be ruled on by arbitrators. The same is true, in general,
in the East European countries for any trade dispute
involving the trading enterprises. In Argentina, a num
ber of matters, including those concerning public or
municipal property and those which, for one reason or
another, require the intervention of the tax authorities,
are excluded from arbitration for reasons of public
policy.222 In Mexico, questions relating to the validity
of patents, the registration of trademarks, the validity of
commercial company registrations, bankruptcy and so
on may not be submitted to arbitration,223

171. It was not possible to define directly the idea
of an "arbitrable trade dispute" in recent international
conventions, and divergences between national legisla
tions still persist. The 1923 Geneva Protocol recognizes
the validity of an arbitration agreement concluded
"relating to commercial matters or to any other matter
capable of settlement by arbitration", but each Con
tracting State reserves the right to limit its obligation to
contracts which are considered as commercial under
its national law, which amounts to a statement that
each State remains virtually free to decide which matters
it considers to be arbitrable.

The 1958 New York Convention, too, allows States
to restrict its application to "legal relationships, whether
contractual or not, which are considered as commercial
under the national law of the State making such dec
laration"; that law is competent to decide whether
the arbitration agreement relates to a legal relationship
"whether contractual or not" concerning a subject
matter "capable of settlement by arbitration" (article
II, paragraph 1). It was not possible to define, in the
1961 European Convention, the international trade
questions to which it was to be applied. Moreover, a
definition of the "commercial nature" of a dispute
would not have solved all the problems that might
arise in each particular case. In 1956, Pieter Sanders,
in his introduction to volume I of International Com
mercial Arbitration, concluded that in his opinion,
"this matter can hardly be standardized; there will
always remain differences between the laws of various
countries."224 Ten years later, Philippe Fouchard noted
that the question of the arbitrability of a dispute is so
complex, and the national concepts it involves are so
specific, that it cannot be decided abstractly by an
international text or even by a national text.225

172. In the opinion of the Special Rapporteur it
would be extremely difficult to reduce the diversity
concerning the extent of arbitrability by adopting an
international convention for that purpose; the solution
is still to be found in the techniques of private inter
national law which have already defined the lex fori
of the judge seized of a dispute as the rule of conflict
applicable to arbitrability. That solution was adopted
by the 1927 Geneva Convention which states that in

and Co. v. Hickok Mfg. Co.) on the grounds that very impor
tant and complex probelms were involved and, moreover, that
arbitrators are not bound by the norms of law and their deci
sions are final. Such a procedure might lead to contradictory
interpretations (see AAA, Lawyers Arbitration Letter, No. 35,
15 August 1968).

222 See Mauricio Ottolenghi, in IAL, op. cit., vol. II, p. 8.
223 See Raul Cervantes Ahumada, ibid., vol. II, p. 46.
224 Ibid., vol. I, p. 15.
225 Philippe Fouchard, op. cit., p. 107.
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order to obtain recognition or enforcement of an award,
the subject-matter of the award must be capable of
settlement by arbitration (article I (b», under the law
of the country in which the award is sought to be
relied upon. That solution was also retained by the
1958 New York Convention which, in article V, para
graph 2, provides that recognition and enforcement of
an arbitral award may also be refused if the competent
authority in the country where recognition and enforce
ment is sought finds that the subject-matter of the
difference is not capable of settlement by arbitration
under the law of that country. The 1961 Geneva Con
vention likewise stipulates (article VI, paragraph 2)
that the judge seized of the dispute may also refuse
recognition of the arbitration agreement if under the
lex fori the dispute is not capable of settlement by
arbitration.

We know this solution is not perfect and gives rise
to uncertainties, since at the moment when the arbi
trator makes the award he cannot be certain of the
law according to which he should rule on the arbi
trability of all or part of the dispute submitted to
him, in order to avoid invalidation of the award.
We think that if a new international convention on
arbitration is prepared it should embody the solution
which makes all international trade disputes arbitrable,
in principle, subject to the rules of international public
policy of each country. Philippe Fouchard observes
that such a solution would reinforce the stability of
the system since the likelihood of such a case arising
would be remote. The Special Rapporteur is of the
opinion that even if a new arbitration convention is a
remote possibility, practical steps could be started
immediately: the drawing up of a list of non-arbitrable
questions, for each country, the publication of those
lists, and consideration of the possibility of establishing
a generally acceptable list that could be annexed to a
possible new convention.

173. Difficulties have arisen for "legal persons of
public law" in connexion with their right to accept
arbitration in international trade disputes. This is an
important question in view of the growing role played
by States or bodies depending more or less directly
on them. In modern international trade, States and
legal persons of public law, whatever their political
and economic structures may be, are becoming in
creasingly active in economic matters and particularly
in international trade. This is a general phenomenon
although the reasons for it are varied.

The economic activity of States or legal persons of
public law brings them into contact with private parties
to contracts and consequently with the subject-matter
and methods of trade law. The problems raised by
the settlement of disputes arising from such mixed
relations are complex,226 and opinions are divided as to
how they should be resolved. Without wishing to enter
the controversy, the Special Rapporteur is of the view
that arbitration is nevertheless to be recommended,

226 What is involved here is the immunity from jurisdiction
that States may invoke regarding the law applicable etc. See
C. Carabiber, Le concept des immunites de juridiction doit-ll
etre revise et dans quel sens? Clunet, 1952, pp. 440-494; J. F.
Lalive, L'immunite de juridiction des Etats et des organisations
intemationales, Recueil des Cours, Academie de droit inter
national, The Hague, 1953, vol. ill.

since for such disputes recourse to ordinary national
jurisdiction raises still more delicate problems. We
believe that this is partly a question of the social
relations arising from international trade, so that it is
a commercial matter even if one of the parties is subject
to international law. In such a case, the contracting
State or legal person of public law must bow to the
needs of international trade and be able, among other
things, to accept validly the competence of an arbitral
tribunal.

174. There are countries like Greece, the Nether
lands, Belgium and France, which have passed a general
interdiction preventing legal persons of public law
from resorting to private arbitration, save in exceptional
instances. The problem that has arisen was to see if
those interdictions relating to internal relations were
equally valid for international relations. In recent
judicial practice in France there has been a trend
towards the solution restricting that incatpacity solely
to internal relations.227 Reference has even been made
to "international public policy" as distinct from national
public policy. This would involve an appeal to general
principles of law or to purely doctrinal analysis of legal
situations made by the arbitrators, who would be more
concerned with discovering an internationally applicable
rule than with reliance on a particular body of municipal
law.228

Leaving aside the problem of the capacity of legal
persons of public law to resort to arbitration to settle
disputes arising from their internal legal relations, since
UNCITR<AL does not have to concern itself with such
relations, the Special Rapporteur is of the opinion that
the trend to admit such capacity in international trade
relations should be encouraged, in any event, the
discussion is mainly of academic interest, without much
practical value, since cases of the incapacity of legal
persons of public law to resort to arbitration in private
international law relations are very rare. In the field
of such relations, a uniform solution such as that
adopted in article II of the 1961 European Convention
seems satisfactory to us. As a general rule, legal
persons considered by the law which is applicable to
them as "legal persons of public law" have the right
to conclude valid arbitration agreements, but on signing,
ratifying or acceding to the Convention any State is
entitled to declare that it limits that faculty to such
conditions as may be stated in its declaration.

6. Other general findings and final proposals

175. The Special Rapporteur was instructed to study
"the most important problems concerning the applica
tion and interpretation of the existing conventions and
other related problems".229 Unfortunately the innocent
expression "other related problems" covers almost every
aspect of international commercial arbitration. The
Special Rapporteur has nevertheless made every effort
to give UNCITRAL as complete a picture as possible

227 This refers to a series of judgements beginning with the
judgement of the Paris Appeals Court, of 10 April 1957, con
firmed by the judgement of the supreme court of 14 April 1964.

228 P. Fouchard, op. cit., p. 102.
229 See the decision unanimously adopted by UNCITRAL

on 26 March 1969 (report on the second session, para. 112;
Yearbook of the United Nations Commission on International
Trade Law, vol. I: 1968-1970, part il, chapter II, A).
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232 See paras. 44-51 above.
233 P. Sanders, "Travaux du 20me Congres international de

I'arbitrage" in Revue de I'arbitrage, No.3 (numero special),
1966, p. 17.

230 See A. Broches, "Promotion du perfectionnement des
conventions en matiere d'arbitrage", in Revue de l'arbitrage,
No.4 (1969), p. 274.

231 These figures are subject to a number of reservations and
uncertainties, owing to the changes which have taken place in
the status of some contracting parties or to subsequent agree
ments which replaced the preceding ones.

of the situation in that domain, which is generally the relevant provisions of the 1968 CMEA General
acknowledged to be very important for the develop- Conditions of Delivery of Goods, while the members of
ment of international trade. the Council of Europe and, upon invitation, other

The Special Rapporteur is aware that a great deal States where there is a national committee of ICC con-
of information has probably been omitted from the eluded in the 1962 Agreement relating to appli~ation
report. He believes, however, that he has covered the of the Convention which in the case of these parties
most important aspects of international commercial ar- precludes the application of those provisions of the
bitration and given a general impression of the related 1961 Convention which concern the organization of
problems, and that he is in a position to make pro- the arbitration, and in particular the ones concerning
posals that can be discussed by UNCITRAL. the settlement of differences relating to the establish-

176. With regard to the application of the existing ment and functioning of arbitral tribunals (art. IV,
paras. 2-7).

conventions (the 1923 Geneva Protocol, the 1927
Geneva Convention, the 1958 New York Convention, With regard to the relationship between some of the
the 1961 Geneva Convention and the Agreement relat- aforementioned international conventions we would
ing to application of the 1961 Convention concluded mention that between the 1927 Geneva'Convention
in Paris in 1962 under the auspices of the Council of which is open only to the signatories to the 1923
Europe, the 1965 Washington Convention and the Geneva Protocol, and the 1958 New York Convention.
1966 Strasbourg Convention), an initial distinction can As States parties to the 1927 Geneva Convention
be drawn on the basis of the States which can par- become parties to the 1958 New York Convention the
ticipate in those Conventions. The definition of that 1927 Convention ceases to be applicable bet~een
participation ranges from "all States" (1923 Geneva them, thus eliminating any conflicts between the two
Protocol) to "any Member of the United Nations conventions so far as those States are concerned.
and. .. any other State which is or hereafter becomes In any case, the Special Rapporteur has noted that
a member of any specialized agency. .. or... a party so far there have been virtually no complications in
to the Statute of the International Court of Justice, or the application of the two aforementioned conventions,
any other State to which an invitation has been and that consequently there is no need to raise the
addressed by the General Assembly of the United question of amendments. Furthermore, the 1923 Geneva
Nations" (1958 New York Convention), to "States Protocol has diminished in importance, since its sub-
members of the [International Bank] [for Reconstruc- s~ance h~s been absorb~d into most national legisla-
tion and Development]" and "any other State which tIOns or Into the conventIons adopted since the Second
is a party to the Statute of the International Court of World War. As we have seen, the fate of the 1927
Justice and which the Administrative Council [of the Convention is closely linked to that of the 1958 New
Centre established by the Convention], by a vote of York Convention, which is gradually replacing it. This
two thirds of its members, shall have invited to sign represents a step forward, for an analysis of the con-
[the Convention]" (1965 Washington Convention). tent232 of the New York Convention shows that it
Although these three provisions allow the great majority improves on the 1927 Geneva Convention in that it
of States to become parties to the conventions in greatly simplifies the conditions for enforcement of
9ues!ion, it should be noted that actual participation foreign arbitral awards; this explains the favourable
l~ stIll small in comparison with potential participa- trend towards ratification of the New York Convention
tIOn: 230 52 contracting States and 10 unratified signa- in recent years.
tures for the 1965 Washington Convention, 37 con- The Special Rapporteur considers that UNCITRAL
tracting States and 9 unratified signatures for ,the 1958 should note with satisfaction the favourable trend
New York Convention, and 33 contracting States with towards ratification of the 1958 New York Convention
13 unratified signatures for the Geneva ProtocoJ.231 The on the Recognition and Enforcement of Foreign Arbitral
1961 European Convention, which is given as an Awards and recommend other States to ratify it as
example of a regional convention, is open for signature soon as possible.
or accession by countries members of the Economic Similarly, in view of the part which the 1961 Euro~

Commission for Europe, countries admitted to the pean Convention on International Commercial Arbi-
C?mmission in a consultative capacity and such coun- tration can play in relations between countries with
tnes as may participate in certain of its activities. different economic structures, UNCITRAL could rec-
T!tere are 1~ contracting parties to this Convention, ommend that countries which have not yet ratified the
WIth 6 unratIfied signatures. This Convention which Convention should do so.
according to its provisions could be applied in its. b In making this recommendation, the Special Rap-
entIrety to ar itration involving Eastern countries only porteur is aware that reservations have been expressed
as well as to arbitration involving Western countries about the latter Convention, which is said to contain
only, is in practice applied solely to disputes relating . 1
to trade between Eastern countries and Western coun- "es~entIal y a rather complicated system for making
t.ries., because disputes between the foreign trade organ- arbltr~l a~;eements work with ~he help of a special

commIttee .233 The system establIshed to make arbitral
IzatlOns of CMEA member countries are covered by agreements work when the parties cannot agree on the

choice of arbitrators or the place of arbitration is
considered to be unsatisfactory, although at the same
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time the value and usefulness of the other provisions
of the European Convention are acknowledged, par
ticularly in the case of the provisions relating to the
applicable law, the right of legal persons of public
law to conclude valid arbitration agreements and the
right of foreign nationals to be designated as arbitrators.

The Special Rapporteur feels that the 1961 Geneva
Convention is the outcome of a sustained effort and
that it would be a pity not to support it. Basically,
the system established by this Convention does not
become complicated unless the parties cannot agree
on the choice of arbitrators or on the place or nature
of the arbitration. But what system aoes not become
complicated in such circumstances?

The system offered by the 1961 Geneva Convention
establishes, in normal cases, relationships based on
mutual confidence; it is a modern and advanced system,
in which concordance between the will of the parties
is the key to the solution of most problems.

The difficulties mentioned can be overcome if the
recommendation concerning the avoidance of "blank"
arbitral clauses is implemented. We therefore deem it
advisable to recommend the use of this Convention as
a model to be imitated and, of course, improved upon
in so far as better solutions can be found, partioularly
in the case of relations between countries with dif
ferent economic and social systems or different levels
of development.

177. The question of the uniformity of interpreta
tion and application of the provisions of multilateral
international conventions and the related problems are
dealt with mainly in part 11 of this report. The Special
Rapporteur feels he is in a position to state that these
problems are not numerous. AHhough more extensive
research-which could not be carried out by one person
in the limited time available to the Special Rap
porteur-would certainly have revealed a number of
specific cases which could have been included in part II,
it is none the less true that very few problems have
arisen in connexion with the interpretation and applica
tion of the aforementioned Conventions.

It is truly encouraging to note that very few foreign
arbitral awards have had to be enforced with the co
operation of the courts on the basis of these inter
national conventions. That proves, first, that arbitra
tion has, generally speaking, enjoyed the confidence of
the parties, who have implemented arbitral awards of
their own free will, and secondly, that the existing con
ventions on the enforcement of foreign arbitral awards
have a preventive effect in that they discourage those
who might be tempted not to comply with those awards
of their own free will.

In any event, no problems remain with regard to the
interpretation of the New York Convention, apart from
a number of cases concerning the form of the arbitra
tion agreement,234 the law applicable to that agreement
or the capacity to conclude such an agreement. We
therefore consider that the problem of divergent inter
pretations, which jeopardized or appreciably reduced
the value of the unification achieved by the 1958 New
York Convention, has been virtually eliminated for
some time.

234 See part II, paras. 106-112.

The Special -Rapporteur therefore maintains the view
he expressed during the discussion on his preliminary
report, namely that from this point of view there is
no need at the present time to envisage a revision of
parts of the aforementioned Convention. Of course, the
Convention must be compared with international prac
tice. To that end, more active efforts should be made
to disseminate the relevant information and encourage
discussion of the solutions embodied in the New York
Convention by every means (specialized periodicals,
arbitration bulletins, monographs, meetings, seminars
and so on) so as to permit the definition of common
views and thus improve the stability of the Convention,
on which general agreement was so difficult to obtain.

178. This report has described the untiring efforts
made to unify the rules of arbitral procedure. Com
parative studies concerning the content of the rules of
the various arbitration centres235 have been prepared
and informative documentation on this subject is now
available, which points out both the differences and
the similarities between the rules of the various centres.
In any case, all the studies tend to contain a conclusion
along the following lines: "Even in the absence of
evident harmony among the various provisions of the
rules, the Economic Commission for Europe was able
to deduce the general principles of those rules".236

In 1961, in Paris, the second commission of the
International Arbitration Conference reconsidered the
problem of the harmonization of the rules of procedure
of the arbitration centres, and the Congress adopted
a whole series of recommendations concerning the
content of rules "covering the four successive stages
of the opening of the procedure, the instruction, the
hearings and finally the award", as follows:
The opening of the procedure

The claim should take the form of a request addressed to
the arbitration centre.

The claim should always contain:
An identification of the two parties;
The terms of the arbitral agreement;
The nature of the controversy;
The object of the request.

The defendant's answer should:
Be submitted within a time-limit to be determined by

the centre;
Have a content corresponding to that of the claim;
If appropriate, contain a counter-claim.

The procedure
The arbitral tribunal must have the direction of the pro

ceedings.
The parties must exchange their "memoires".
The language of the arbitration must be determined by the

arbitral tribunal and provision must be made for translation.

The hearing

It should, if possible, include an oral hearing.
The place of the hearing should be determined by agree

ment between the parties or by the arbitral tribunal.

235 We are referring here mainly to the documents prepared
prior to 1958 by the United Nations Economic Commission
for Europe (Committee on Development of Trade). See docu
ment E/ECE/TRADE/WP.1I15/Rev.1.

236 See the report by Dr. Glossner submitted to the Second
International Arbitration Congress in Revue de ['arbitrage,
No.2 (1961), p. 78.
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Hearings should be public.
If the parties or their representatives do not appear, the

arbitral tribunal should have the power to continue the
proceedings, to be considered as contradictory proceedings.

Witnesses should be heard at the request of the parties or
of the arbitral tribunal.

The arbitral tribunal may have the right to issue a technical
statement, if necessary.

The arbitral tribunal should, if it considers it possible,
make a conciliation effort.

The award

It should include the arbitration agreement and a chrono
logical outline of the proceedings.

The arbitral tribunal should determine the applicable law
unless the parties have agreed upon it in advance.

It would seem advisable for awards to contain a statement
of the reasons on which they are based.

At the Third International Arbitration Congress,
held at Venice in 1969, the emphasis was placed, not
on harmonization, but on the study of the basic prin
ciples of the various rules, with a view to facilitating
a rapprochement between arbitration centres. Jean
Robert237 thinks that "in the necessary diversity which
must characterize an institution whose essential trait
is its contractual character, we need only seek to
determine how the provisions of the rules differ or
agree in relation to certain questions". He leaves aside
the differences which will never constitute an obstacle
preventing the parties from accepting a certain set of
rules and concentrates on the following points, which
could create such obstacles:

Means of choosing arbitrators (the panel system,
freedom of choice, mixed system consisting of a panel
with the possibility of choosing an arbitrator not
included in the panel) :

Existence and role of an administrative organ within the
arbitration centre;

Determination of the arbitral procedure;
Law applicable to the substance;
Production of evidence;
Freedom of arbitrators to adjudicate on questions of law

or obligation to refer such questions to another body;
Formal content of arbitral awards.

179. After analysing the aforementioned points,
Jean Robert observes that "one has the impression that
the convergence of solutions is greater than one
imagines, showing that an arbitration community is
coming into being", as a result of a number of factors,
including the existence of common arbitral usages
corresponding more or less to the requirements of a
common business ethic, the effect of which international
conventions have produced on arbitration and par
ticularly on rules, and the unification of the general
principles which govern arbitration law. He even goes
so far as to speak of the imperceptible but definite
creation of "an international legal spirit of arbitration,
common to representatives of all nations".

Jean Robert238 goes on to state that the search for
the guiding principles which govern arbitration rules is

237 See Jean Robert, "Principes directeurs des reglements
d'arbitrage applicables aux affaires commerciales internatio
nales" in Revue de ['arbitrage, No. 4 (special issue), 1969,
p.237.

238 Jean Robert, op. cit., p. 251.

ultimately encouraging. The differences, although some
times great, are not, in the final analysis, essential,
and in any case the means of effecting a rapprochement
are becoming apparent. Among those means, Mr. Robert
stresses the technique of judicial practice, "which
separates the requirements relating to the institution
in the municipal law of each country from the freedom
required for the exercise of international arbitration".

Similarly, Pieter Sanders suggests the preparation of
a code of principles to be incorporated in the rules for
international arbitration. The code of principles would
cover the place of arbitration, the nomination of arbi
trators, the applicable law (including international
usage) and so on, and would be based on the arbitra
tion rules which provide solutions to those questions
(ECE Rules of 1963, ECAFE Rules, etc.). Arbitra
tion institutions would incorporate those principles in
their rules in their own way. The code would thus
function as a set of guidelines for arbitration institu
tions.239

180. Taking into account the information given in
the report on the adoption of uniform rules, the efforts
made thus far to that end, the ourrent favourable
attitude towards reexamination of this question, the
effect produced by the multilateral conventions adopted
under the United Nations au~pices, and the docu
mentation and information collected, the Special Rap
porteur proposes that within UNCTAD a study group
(or working group) should be established which, alone
or in co-operation with the representatives of certain
interested arbitration centres, would re-examine the
question of drawing up a model set of arbitration rules.
The Special Rapporteur would prefer model rules con
taining basic provisions which would subsequently be
recommended to all arbitration centres for gradual
inclusion in their rules on organizations and operation.
The model rules would be designed to cover exclusively
the settlement of disputes relating to international com
mercial relationships.

181. The Special Rapporteur feels that the same
suggestion could be made with regard to the unifica
tion and simplification of national legislation on arbi
tration and the unification and simplification of national
rules relating to the enforcement of arbitral awards,
including the problem of the limitation of judicial
control over arbitral awards and the reduction of means
of recourse against enforcement orders. The same study
group (or working group) would analyse the results
obtained thus far in that sphere and define the scope
of the unification envisaged. Generally speaking, de
velopment in this direction is slow and in our view
could not be too extensive.

The Special Rapporteur feels that a practical and
realistic solution would be to draw up a uniform law
that could serve as a model, containing certain basic
norms (for example, the form of the arbitration agree
ment and its effects, principles for the establishment of
the arbitral tribunal, possibility of choosing a foreign
arbitrator, definitive character of the arbitral award,
possibility of choice between arbitration according to
the rules of law and arbitration according to equity,
means of recourse).

239 See P. Sanders, Report to the Third International Con
gress in Revue de ['arbitrage, No.4 (1969), p. 314.
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This model law would relate directly only to disputes

concerning international trade (excluding domestic
commercial relationships and civil law relationships)
and would be limited to procedures which determine
the extent to which the State, through its judicial
institutions, intends to retain what Professor Rene
David calls "a legitimate and necessary control over
the conditions in which the arbitration foreseen by the
parties is to be administered and the award of the
arbitrators rendered".240

Rene David is quite right when he states that
insufficient account has been taken of "the fact that
arbitration in international commercial relationships,
differed from arbitration in civil relationships or even
in domestic commercial relationships and required a
different approach".

182. The Special Rapporteur is gratified to be able
to inform UNCITRAL that his research has shown that,
in accordance with the resolution adopted by the United
Nations Conference on International Commercial Arbi
tration on 10 June 1958 and Economic and Social
Council resolution 708 (XXVII) of 17 April 1959,
action has been undertaken to promote international
commercial arbitration. Account has been taken of the
suggestion made in the latter resolution "that inter
governmental and non-governmental organizations active
in the field of international private law arbitration
co-operate with ea~h other and with the United
Nations organs concerned, especially in the diffusion
of information on arbitration laws, practices and
facilities, educational programmes and studies ...".

Action has in fact been taken to ensure a wider
diffusion of information on national and international
arbitration laws and existing arbitration practices and
facilities. Various means have been used to dis
seminate this information; in recent years they have
also covered lesser-known aspects of the question.
We are referring here to the increase in the number
of publications containing information on arbitral
practice in various countries, which has helped to
spread knowledge of the interpretation and application
of the various rules relating to procedure and to the
substance of the dispute. In this connexion we would
also mention the exchanges of information and co
operation between the various arbitration centres, the
organization of congresses, symposia, seminars, ex
changes of experience and so on, as well as the par
ticularly encouraging progress being made with regard
to mutual acquaintance, which is directly related to
mutual trust between arbitration organization and the
various organizations and undertakings which have
recourse to them. This progress has permitted the
re-evaluation of bilateral and mu1tilateral co-operation
agreements concluded between different arbitral systems
or different arbitration organizations, irrespective of the
social and economic systems and the level of develop
ment of the countries concerned, and the conclusion
of new agreements of that type.

In view of his findings in this respect, the Special
Rapporteur proposes that UNCTAD, after noting the
progress made with regard to the implementation of
the resolution included in the Final Act of the United

240 "Principes directeurs des reglements d'arbitrage appli
cable aux affaires commerciales internationales", in Revue de
I'arbitrage, No.4 (special issue), 1969.

Nations Conference on Arbitration and the afore
mentioned Economic and Social Council resolution, and
taking into account also General Assembly resolution
2205 (XXI) of 17 December 1966, should invite
Governments and governmental and non-governmental
organizations to support and encourage the concentra
tion of efforts on information and research activities
in the field of arbitration in all its forms, as well as
the organization of more regular and systematic bilateral
and multilateral co-operation in that field with a view
to achieving a balance in the organization of arbitration
procedures between developing coun.tries and industrial
ized countries and between countries having different
economic systems in all regions of the world.

183. The information contained in this report has
shown that the recommendation in Economic and
Social Council resolution 708 (XXVII) concerning
the inclusion in the programme of work of the regional
economic commissions of the United Nations of a study
of "measures for the more effective use of arbitration
by member States in their regions" has not yet been
fully implemented by all the commissions.

With regard to what has been called the "Bangkok
ex;periment", Mr. Krishnamurthi has observed that
"Much has been achieved but much more remains to
be done. It is somewhat disappointing to know of
the slow progress made in popularizing and practising
international' arbitration in almost all the countries of
the region."241 L. Kopelmanas speaks of the need to
take steps in Africa, under the auspices of the United
Nations Economic Commission for Africa, to ensure
that "the geographic base for co-operation among arbi
tration organizations becomes really representative of
the world as a whole."242

However, since equilibrium in the organization of
arbitration procedures cannot be achieved in the coun
tries of the aforementioned regions unless those regions
have al'bitration organizations which can provide the
foundation for co-operation on an equal basis with
the organizations of other regions, the Special Rap
porteur considers that the United Nations should help
those regions to obtain the technical and material assist
ance needed for the establishment or strengthening of
arbitration centres. That would represent an important
step toward the achievement of equilibrium between
the industrialized and the developing countries with
regard to arbitration.

184. It should be remembered that so far co-opera
tion between arbitration centres at the international
level has been mainly bilateral. Examples of this type
of co-operation are the 15 agreements concluded by
the Japan Commercial Arbitration Association, the
numerous agreements concluded by the Polish Chamber
of Foreign Trade,243 those of the American Arbitration

241 "Co-operation on a regional scale-the Bangkok experi
ment", Report No. 4 to the International Arbitration Con
gress, Co-operation Among Arbitration Organizations, pp. 258
259.

242 "Cooperation entre organismes d'arbitrage de pays ayant
des systemes economiques ou un degre de developpement difJ
rent". Third International Arbitration Congress, in Revue de
l'arbitrage, loco cit.

243 A detailed account of these documents is given in the
article by Z. L. Nanowski entitled "Arbitration agreements
concluded by the Polish Chamber of Foreign Trade" (in
Polish), in Prawo w handlu zagranicznym (Law in Foreign
Trade), 1965, vol. 8, pp. 40-49.
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Association244 and so on. Multilateral co-operation is
not developing at the same pace. One example of such
co-operation at the regional level is the co-operation
between the foreign trade arbitration courts of the
member countries of CMEA. Means of establishing
co-operation at the world-wide level are being con
sidered. This idea has been gaining momentum in recent
years and, as has been seen, the Special Rapporteur
considered it useful to inform UNCITRAL on that
point.

It has been suggested that a non-governmental Inter
national Organization of Commercial Arbitration
(/IOCA) should be established, because international
commercial arbitration will become increasingly im
portant for all arbitration institutions. It has been
pointed out that "mutual acquaintance should not be
limited to the familiarity with legal provisions and
judicial practice, but should pertain also to the realities
of activity and, last but not least, to the operators".24li
Generally speaking, it is felt that lack of familiarity
with the real state of affairs in a given country leads
to exaggeration of differences and of the significance
to be attributed to differences of secondary importance.
Furthermore, mutual acquaintance of people operating
in the field of international commercial arbitration is
indispensable for the elimination of the appearance or
perpetuation of the erroneous or even tendentious in
formation which is sometimes encountered. Experience
has shown that the creation of the atmosphere of
mutual trust essential to the development of international
commercial arbitration depends to a large extent on
close and direct contacts. Experience has also shown
that mutual acquaintance does not necessarily imply
institutionalization in the form of special agreements,
although such institutionalization can contribute to the
frequency and durability of contacts.

As Professor Jakubowski, the distinguished repre
sentative of Poland onUNCITRAL has said, "What
we mean is the co-operation of arbitration organiza
tions on a universal scale. Hitherto the only form of
this kind of co-operation has been arbitration con
gresses. They are of great importance because they
offer an opportunity for personal acquaintance, for the
discussion of certain problems and for the adoption
of certain recommendations. But this is a rather loose
and occasional form of co-operation. It is necessary
meanwhile to transform this co-operation into regular
and organized co-operation. I am of the opinion that
it would be desirable to set up an International Or
ganization of Commercial Arbitration-IOCA. It could
be a non-governmental organization composed of
national arbitration organizations and affiliated to the
United Nations."246 The structure of IOCA "should
be acceptable to arbitration organizations of countries
with different socio-economic systems and different
levels of economic development". The tasks of IOCA
would include the provision of a permanent framework
for co-operation between arbitration organizations, the
establishment of a documentation and information

244 See Donald B. Straus, op. cit., pp. 161-162.
245 Jerzy Jakubowski, "Promotion of co-operation in the

domain of international commercial arbitration practice", re
port No. 10 to the Third International Arbitration Congress,
Co-operation among Arbitration Organizations, p. 344.

246 Ibid., p. 348.

centre in the field of international commercial arbitra
tion,247 the publication of an international journal,24S
the preparation of draft laws on international com
mercial arbitration for submission toUNCITRAL, the
organization of congresses and symposia and the
standardization of the rules of procedure of permanent
arbitration centres. However, IOCA would not have
any executive powers with regard to its member organ
izations or in any way impede bilateral or regional
multilateral co-operation.

Similarly, Mr. N. Krishnamurthi stated at the Venice
Congress in 1969 "We would like to propose that we
lay down the guidelines for the establishment of an
agency which would strive for the widest possible
representation from the developed and developing
countries and the planned economies. The paramount
objective should be to evolve principles which would
be universally acceptable by harmonizing the basic
principles under the various legal and economic systems,
standardizing commercial practices and where necessary,
by innovating new procedures. Such a body would be
able in course of time to bring about desirable solu
tions to many of the problems of international arbitra
tion. This is a consummation to be devoutly wished
for. The task is not easy, but nevertheless the attempt
has to be made. "249

The Special Rapporteur considers that UNCITRAL
cannot disregard all these facts and all the opinions
expressed and that it would be in the general interest
for UNCITRAL to encourage such steps, to agree-if
a suitable proposal is submitted to it by a sufficiently
representative number of arbitration organizations-to
sponsor the establishment of a world-wide organization
for co-operation in the field of arbitration of the type
envisaged, and to declare itself ready to co-operate
with that organization on terms to be laid down on an
agreed basis.

185. Arbitration is often regarded as "a substitute
for a true international commercial jurisdiction, which
flourishes in the shade and dies in the sun, which is
always, or almost always, ahead of the law or on the
fringe of the law, which defies analysis and is somewhat
mysterious". These fine words may contain a measure
of truth. There has certainly been no basic change in
the situation. We believe, however, that the psychO
logical battle in the realm of international commercial
relationships has now virtually ended with a victory
for arbitration, and that the "substitute" for a true
jurisdiction has won a peMlanent, and not merely
temporary, place among the rules of international trade.
"Arbitration seeks to settle the dispute, that is to
adjudicate between the parties."

247 See also in this connexion the offer made by Donald
Straus, President of AAA, concerning the organization of a
bibliographical centre which could be extended to libraries
throughout the world.

248 In this connexion, see also Pieter Sanders, who considers
that the establishment of a world arbitration journal would
lead to contacts which could subsequently be developed through
a world centre of contact (Revue de ['arbitrage, No.4 (1969),
p.313).

249 N. Krishnamurthi, "Co-operation on a regional scale
the Bangkok experiment", Report No.4 to the Third Interna
tional Arbitration Congress, Co-operation among arbitration
organizations, p. 258.
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The businessmen who have regarded arbitration as

"a substitute for a true international commercial jurisdic
tion" have perhaps sought to strengthen it, but it has
been rightly observed that "although their efforts have
been prompted by certain mistrust of the legislative
and the judicial authorities of States, the latter have
not sought to check this development, and have even
facilitated it in many ways, either through liberal judicial
practice, which endows the concept of international
public policy with a new and positive content, or by
the adoption of international conventions which def
initely favour international commercial arbitration.250

Without calling in question the contractual origin
of arbitration, it has been stressed that arbitration is
evolving towards a rapprochement between jurisdiction
and jurisdictional machinery, so that it can now play
"the part of a real international jurisdiction, which is
to adjudicate".251

It should also be noted that the "hidden part of the
iceberg", to which arbitration has often been com-

250 Philippe Fouchard, op. cit., p. 544.
251 Ibid.

pared, has begun to emerge from the shade into the
light without further hindrance. Many publications
provide information about arbitral practice, thus dif
fusing information about the rules of international trade
and the related difficulties. In this way arbitration can
play a useful part, by contributing to the unification
and harmonization of the rules of international trade.

In view of UNCITRAL's responsibilities with regard
to the unification and harmonization of the rules of
international trade law, it is directly concerned with
obtaining a thorough knowledge of, and disseminating,
the information provided by the "observation post"
constituted by international commercial arbitration.

That being so, the Special Rapporteur believes-and
this is his last proposal-that it would be useful for
the United Nations to publish a compilation of the
arbitral awards of the greatest significance for inter
national trade (provided, of course, that the parties are
not opposed to their publication). If sufficient funds
cannot be found to publish a special periodical on
arbitration, which would form a "world centre of
contact" in that sphere, it might be possible to devote
part of the UNCITRAL Register of Texts to arbitral
practice in the field of international trade.
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Introduction

1. The Working Group on International Legislation
on Shipping was established by the United Nations
Commission on International Trade Law at its second
session held in March 1969. The Working Group was

enlarged by the Commission at its fourth session and
now consists of the following 21 members of the
Commission: 1 Argentina, Australia, Belgium, Brazil,

1 The Working Group was enlarged from its original mem
bership of seven.
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I. The period of carrier's responsibility (before
and during loading; during and after discharge)

11. The Working Group considered the question
of the period of the carrier's responsibility on the basis
of part one (paras. 7-41) of the Secretary-General's
report. The report noted that the scope of the Hague

2 Working Group on International Legislation on Shipping,
report on the work of its second session, 22-26 March 1971
(A/CN.9/55); UNCITRAL Yearbook, volume II: 1971, part
two, III.

3 Report of the United Nations Commission on International
Trade Law on the work of its fourth session (1971) (herein
after referred to as UNCITRAL report on the fourth session
(1971)), Official Records of the General Assembly, Twenty
sixth Session, Supplement No. 18 (A/8417), para. 19; ibid.,
part one, II, A.

4 UNCITRAL, Report on fourth session (1971), paras. 22
23; ibid.

5 In accordance with paragraph 2 of the resolution adopted
at the fourth session of the Commission, Mr. Krzysztof
Dabrowski (Poland), Chairman of the UNCTAD Working
Group on International Shipping Legislation, was invited to the
session but was unable to attend.

Chile, Egypt, France, Ghana, Hungary, India, Japan, (a) Provisional agenda and annotations (A/CN.9/
Nigeria, Norway, Poland, Singapore, Spain, Union of WG.III/WP.5);
Soviet Socialist Republics, United Kingdom of Great
Britain and Northern Ireland, United Republic of (b) Report by the Secretary-General, entitled
Tanzania, United States of America and Zaire. "Responsibility of ocean carriers for cargo: bills of

lading" (A/CN.9/WG.III/WP.4 (vols. I, II and III),
2. The Working Group at its second session (22 to hereinafter cited as report of the Secretary-General);

26 March 1971) made several recommendations con-
cerning topics and methods of work, including a rec- (c) Replies to the questionnaire on bills of lading
ommendation that the subject of "bills of lading" and studies submitted by Governments for considera-
should be considered by the Commission.2 These tion by the Working Group (,A/CN.9/WG.III/WPA/
recommendations were considered and approved by the Add.l (vols. I and II) ) ;
Commission in a resolution at its fourth session.s (d) Report by the UNCfAD secretariat; bills of

3. In accordance with paragraph 3 of that resolu- lading (TD/B/CA/ISL/6);
tion, the Working Group on International Legislation
on Shipping held a meeting on 6 April 1971, during (e) Report of the UNCfAD Working Group on
the fourth session of the Commission. At this meeting International Shipping Legislation on its third session
the Working Group unanimously adopted a decision held at the Palais des Nations, Geneva, from 5 to
setting forth specific steps to carry forward its work.4 18 January 1972 (TD/B/CA/ISL/12).

4. The Working Group held its third session in 8. The Working Group adopted the following
Geneva from 31 January to 11 February 1972 and agenda:
considered the subjects assigned to it. 1. Opening of the session

5. Nineteen members of the Working Group were 2. Election of the Rapporteur
represented at the session.5 The session was also
attended by observers from Iran and Mexico and the 3. Adoption of the agenda
following intergovernmental and international non-gov- 4. Consideration of the substantive items selected by the
ernmental organizations: United Nations Conference Working Group at its meeting on 6 April 1971
on Trade and Development, Economic Commission for 5. Future work
Europe, European Insurance Committee, Inter-Govern- 6. Date of the fourth session of the Working Group
mental Maritime Consultative Organization, Interna-
tional Institute for the Unification of Private Law 7. Adoption of the report
(UNIDROIT), Baltic and International Maritime Con- 9. The Working Group decided to use the report
ference, International Chamber of Commerce, Inter- of the Secretary-General on the "Responsibility of
national Chamber of Shipping, International Union of ocean carriers for cargo: bills of lading" (A/CN.9/
Marine Insurance. WG.HI/WPA) as its working document. The report

6. The Chairman of the Working Group was of the Secretary-General is annexed to this report in an
Mr. Nagendra Singh (India). The Chairman and a addendum. In response to the Working Group's decision
Vice-Chairman, Mr. Gervasio Colombres (Argentina), concerning the programme of work (para. 3, supra),
had been elected at the meeting of the Working Group the report of the Secretary-General examined the follow-
on 6 April 1971 for a term to continue through the ing subjects:
third session of the Working Group. The Vice-Chairman I. The period of carrier's responsibility (before and during
was unable to attend the session. The Working Group, loading; during and after discharge) [part one of the
by acclamation, elected the following officers: report of the Secretary-General]

Second Vice-Chairman: Mr. Stanislaw Suchorzewski II. Responsibility for deck cargoes and live animals [part
(Poland) two of the report of the Secretary-General]

III. Clauses of bills of lading confining jurisdiction over
Rapporteur: Mr. Richard St. John (Australia). claims to a selected forum [part three of the report of
7. The documents placed before the Working Group the Secretary-General]

were: IV. Approaches to basic policy decisions concerning alloca-
tion of risks between the cargo owner and carrier [part
four of the report of the Secretary-General]

10. The Working Group considered the above sub
jects in the order in which they were presented in the
report of the Secretary-General; this report will also
consider these subjects in that order.
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Rules6 determined the area of protection afforded ship
pers against clauses in bills of lading relieving carriers
of some or all of the responsibility for loss Or damage
to cargo. It was pointed out that under artiCle I (e)
of the Rules the period of applicability was defined as
extending from the time goods were "loaded on" until
they were "discharged from" the ship, and that under
article VII the Rules did not apply to the loss or
damage of goods "prior to the loading on and sub
sequent to the discharge from the ship ...".

12. The Secretary~Genera1's report analysed two
problems concerning the operation of the provisions of
the Hague Rules cited above: 7 (l) doubt as to whether
the Rules apply to loss or damage ocourring during
loading and unloading operations; and (2) the fact that
the Rules do not cover loss or damage occurring prior
to loading or subsequent discharge even while the
goods are in the charge or control of the carrier or
its agents. With respect to the first of these problems,
the report (para. 26) suggested a draft amendment
designed to clarify the application of the Hague Rules
to loading and unloading operations. With respect to
the second problem, the report (paras. 37 and 39)
set forth alternative amendments designed to extend the
scope of the Hague Rules to periods, before loading
and after discharge, while the goods were in the pos
session of or in the charge of the carrier.

'13. In plenary sessions of the Working Group,
general support was expressed for the proposal that
the period of application of the Hague Rules should
be extended beyond that specified in the existing ar
ticles I (e) and VII. It was generally agreed that the
Hague Rules should be applied with respect to the
periods before loading and after discharge during which
cargo is in the custody or charge of the carrier or
his agents. However, it was thought that the period
of responsibility under the Hague Rules should not
begin prior to the carrier's custody at the port of
loading and should not continue beyond the port of
discharge. The Working Group requested a drafting
party to develop a draft text reflecting the consensus
that had been reached, and it was generally agreed that
the text proposed in paragraphs 37 and 39 of the
Secretary-General's report could serve as a l basis for
the drafting party's work.

14. The drafting party decided on a revision of
article I (e) and related provisions in article III (2)
of the Hague Rules. These draft provisions, and com
ments concerning corresponding amendments that might
be needed if the revised article I (e) is adopted, were

6 International Convention for the Unification of Certain
Rules relating to Bills of Lading (also known as the Brussels
Convention of 1924), League of Nations, Treaty Series, vol.
CXX, p. 157, No. 2764. The substantive provisions of this
Convention are often referred to as the Hague Rules.

7 As was noted in paragraph 7 of the report, these problems
and the other problems taken up by the Working Group at this
session were raised in the documentation and discussions at
meetings of the UNCfAD Working Group on International
Shipping Legislation (TD/B/CA/86) and the UNCITRAL
Working Group on International Legislation on Shipping (AI
CN.9155; UNCITRAL Yearbook, vol. II: 1971, part two, III.
They were also raised in replies to questionnaires and studies
transmitted to the Secretary-General prior to and during the
preparation of the Secretary-General's report.

set forth in a report which was submitted by the
drafting party.8 That report, with minor amendments
made by the Working Group,9 is as follows:

Report of the Drafting Party: Period of Responsibility

1. Drafting Party No. 1 has considered textual
revision of the 1924 'Brussels Convention to reflect
the views on policy expressed in the discussion of the
Working Group with respect to the period of carrier's
responsibility. The Drafting Party recommends the
following definition of the period of responsibility:

[Revision of article I (e) "Carriage of goods"]1°

(i) "Carriage of goods" covers the period during
which the goods are in the charge of the carrier
at the port of loading, during the carriage, and
at the port of discharge.

(ii) For the purpose of paragraph (i), the carrier
shall be deemed to be in charge of the goods
from the time the carrier has taken over the
goods until the time the carrier has delivered
the goods:

(a) by handing over the goods to the con
signee; or

(b) in cases when the consignee does not
receive the goods, by placing them at the
disposal of the consignee in accordance
with the contract or with law or usage
applicable at the port of discharge; or

(c) by handing over the goods to an authority
or other third party to whom, pursuant
to law or regulations applicable at the
port of discharge, the goods must be
handed over.

(iii) In the provisions of paragraphs (i) and (ii),
reference to the carrier or to the consignee shall
mean, in addition to the carrier or the con
signee, the servants, the agents or other persons
acting pursuant to the instructions, respectively,
of the carrier or the consignee.

2. The language of article III (2) should be
confolIDed to the revision of article I (e) . The
Drafting Party recommends the following revision.
(The opening phrase, which now appears in the
Convention, is put in square brackets to note that
this reference to article IV may have to be recon
sidered after the Working Group has taken action
on the rules on liability in article IV.)

8 A/CN.9/WG.III(III) ICRP. 14.
9 The amendments made by the Working Group are the fol

lowing: (a) in paragraph (ii) (b) of the revised article I (e),
brackets around the words "or usage" were removed by the
Working Group; (b) in paragraph (iii), the word "the" was
added immediately before the word "agents", and the word "or"
was substituted for the word "and" immediately after the word
"agents". The last amendment was made in order to make it
clear that the words "acting pursuant to the instructions" re
ferred only to "other persons".

10 The brackets around this and following headings are in
tended to indicate that no decision has as yet been taken as to
what form the new rules shall take.
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II. Responsibility for deck cargoes and
live animals

12 "Manutentionnaire" in the French text.

22. The Working Group gave consideration to
problems presented by the fact that the definition of
"Goods" in article 1 (c) of the Hague Rules excludes
"live animals and cargo which by the contract of
carriage is stated as being carried on deck and is so

[Revision of article III (2)] The Working Group decided that consideration of this
[Subject to the provisions of article IV] the carrier proposal should be deferred.

shall properly and carefully take over, load, handle, 19. Some representatives, while noting that the revi-
stow, carry, keep, care for, discharge and hand over sions of articles I (e) and HI (2) constituted improve-
the goods in his charge. ments over the present Hague Rules, indicated that

3. It is noted that certain other provisions of these revisions could be further improved. Some of
the 1924 Brussels Convention may call for recon- these delegations suggested that the structure of the
sideration because of the decision with respect to ~mended article I (e) was confusing in that the distinc-
the period of carrier's responsibility reflected in hon between (i) private warehouses or other private
paragraph 1. Thus, consideration should be given to intermediaries and (ii) public port authorities or
the revision or possible deletion of article VIL11 customs warehouses was not made sufficiently clear.

4. Other provisions which may need attention in . 20. One representative noted that the proposed revi-
the light of the recommendation made in paragraph 1 Sion was incomplete since it left to one side the regime
above, include article III (6) and article IV (2). of the responsibility of the stevedore-warehouseman.12

It is recommended that the question of such con- This representative referred to his country's national
forming amendments be considered in connexion with law which has unified the responsibility of stevedore-
the Working Group's substantive review of these warehousemen and carriers and makes the former ex-
and related provisions. elusively liable towards the person (carrier or shipper)

5. One representative expressly reserved his posi- who has requested his services. This representative also
tion regarding subparagraph (ii) (c) of article I (e) observed that this law had regulated satisfactorily the
as modified. problems relating to loss or damage to goods while they

are under the care of the stevedore-warehouseman.
In States where the responsibilities of stevedore
warehousemen and of carriers are not unified these
difficulties will persist; however, he concluded that
pending such unification the new rules on the period
of ~esponsi~ility of the carrier in the draft proposal for
revIsed artIcles I (e) and III (2) would constitute a
helpful improvement in the Hague Rules.

21. Some representatives considered that in the
opening sentence of paragraph 1 (ii) of the Drafting
Party's report the words "at the port of loading" should
be added after the words "taken over the goods", and
the words "at the port of discharge" should be added
following the words "has delivered the goods". Several
representatives proposed that the word "usage" should
be deleted from paragraph 1 (ii) (b) of the Drafting
Party's report. One representative questioned whether
the. provisions in paragraph (ii) of article I (e), as
reVIsed, were sufficiently broad to cover a case in which
one carrier discharged goods, in the course of transit,
when the goods were subsequently reloaded onto
another ship. Another representative suggested that a
shorter alternative solution to the problem of article I
(e) would be to alter article VII to make it specifically
pro~ibit clause~ i~. bills of lading which exempted
earners from lIabIlIty before loading and after dis
charge. On th~ other hand, another representative
observed that bIll of lading clauses that were incon
sistent with the Rules would be invalid under arti
cle III (8), which presumably would be retained in
any revision of the Convention.

(a) To accept the definition of the period of
responsibility as set forth in relation to article I (e)
above:

(b) To accept the revision of article III (2) of the
Hague Rules, as set out in paragraph 2 of the Drafting
Party's report, in order to conform that article to
the revision of article I (e);

(c) To delete article VII of the Hague Rules on
the ground that this article was inconsistent with the
above revision (article I (e» and that, in view of the
revision of article I (e), no further provision was
necessary;

11 As will be noted in paragraph 15 (c) below, the Working
Group considered this matter and decided to delete article VII,
subject to reservations by some representatives.

(d) To accept paragraph 4 of the Drafting Party's
report, which suggests that other provisions (including
article III (6) and IV (2» may need attention in
light of the revision of article I (e).

16. Two representatives expressly reserved their
positions regarding subparagraph (ii) (c) of the re
vised article I (e).

17. Some representatives expressed reservations
concerning the deletion of article VII.

18. It was proposed, with the support of a number
of representatives, that the following new article be
added to the Hague Rules:

"Subject to the provisions of article V there shall
be no liability on the carrier for loss or damage to
goods at the port of loading, during the carriage of
goods or at the port of discharge except in accord
ance with these Rules."

Consideration of the report of the Drafting Party

15. The Working Group reviewed carefully this
report of the Drafting Party, and took the following
decisions:
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carried". Separate consideration was given to the ex
clusion of (a) deck cargo and (b) live animals.

A. DECK CARGOES

23. The report of the Secretary-General discussed
three problems that have arisen as a result of the ex
clusion of deck cargoes: 13

(1) Carriers might escape liability for losses or
damage to deck cargoes resulting from causes wholly
unrelated to any special risks that might exist in the
carriage of such cargoes on deck;

(2) Freight containers, which could be carried as
safely on deck as below deck, were not covered by the
Rules when they were stated to be carried on deck; and

(3) It was not clear whether cargoes stowed above
the main deck but within certain types of protective
enclosures were "deck cargo" for purposes of the
Hague Rules' exclusion.
The report suggested amendments addressed to these
problems.14 The Working Group took the discussion
and draft amendments contained in the report as the
basis for its discussion of "deck cargoes".

24. In plenary sessions of the Working Group,
widespread support was expressed for removing the ex
clusion of deck cargo from the definition of "goods"
in article I (c), so that the provisions of the Hague
Rules should apply to cargo carried on deck. Sotue
representatives expressed the view that if this action
were taken a provision should be added to the Hague
Rules relieving the carrier of liability for loss or dam
age resulting from the special risks inherent in deck
carriage. Other representatives thought that there was
no need for a special provision of this kind. In their
view a general standard of carrier's responsibility based
upon thc principle of fault could apply to deck cargo as
well as to other cargo. A carrier would only be
responsible for loss or damage to deck cargo if he failed
to take the protective measures reasonably required in
relation to such cargo.

25. Following discussions by the Working Group,
this subject was referred to the Drafting Party. The
Drafting Party agreed on an amendment to article I (c)
and made a number of other recommendations and
observations which were included in its report to the
Working Group.15 This report, with minor amendments
made by the Working Group,16 is as follows:

Report of the Drafting Party: Deck Cargo

1. Drafting Party No. 1 has considered textual
revision of the 1924 Brussels Convention to reflect
the views on policy expressed in the discussion of

13 The report of the Secretary-General discussed this subject
at paragraphs 42 to 66.

14 The suggested draft amendments are found in paragraphs
58, 60, 63 and 66 of the report of the Secretary-General.

15 A/CN.9/WG.1lI(1lI) ICRP.19.
16 The amendments made by the Working Group are the

following: (a) the language of paragraph 3 was revised on the
ground that the original wording was ambiguous; and (b) in
paragraph 4 (a) the words "with usage", which had originally
followed immediately after the word "shipper", were deleted,
and the words "and possibly with usage" were added at the end
of the subparagraph.

the Working Group with respect to the exclusion of
deck cargoes from the definition of "Goods" con
tained in article I (c). The Drafting Party recom
mends the following definition of "Goods":

[Revision of article I (c) "Goods"]

"Goods" includes goods, wares, merchandise
and articles of every kind whatsoever [except live
'animals].

2. The Drafting Party further recommends that
the following provision be placed before the Work
ing Group:

[Possible addition to article IV]

[In respect of cargo which by the contract of car
riage is stated as being carried on deck and is so
carried, all risks of loss or damage arising or result
ing from perils inherent in or incident to such car
riage shall be borne by the shipper and the consignee
but in other respects the custody and carriage of
such cargo shall be governed by the terms of this
Convention.l 17

It was felt by the Drafting Party that the question
of inclusion of this provision should be decided in
connexion with the consideration of rules of liability
in article IV of the Convention. In considering the
provision quoted above, the Working Group should
take note of the following suggestions which were
made by various members of the Drafting Party:

(a) That the words "incident to" be deleted
from ,the text;

(b) That the phrase "which by the contract of
carriage is stated as being . . . and is so carried"
be deleted, so that the clause would read as follows:

"In respect of cargo carried on deck", etc.;
(c) That the provision be modelled upon arti"

cle 17, paragraph 4, of the Convention on the Con
tract for the International Carriage of Goods by
Road (CMR) done at Geneva on 19 May 1956.
This Convention states in part:

". . . . The carrier shall be relieved of liability
when the loss or damage arises from the special
risks inherent in one or more of the following cir
cumstances:

"(a) Use of open unsheeted vehicles, when
their use has been expressly agreed and specified
in the consignment note; ...".
3. The Drafting Party agreed that it was not

necessary to define the term "deck cargo", as had
been suggested in paragraph 66 of the Secretary
General's report.

4. The Drafting Party considered that further
provisions on deck cargo were needed and agreed
that such provisions should reflect the following
principles: 18

17 As noted in paragraph 28 below, the Working Group did
not reach agreement on this provision, and considered that it
should be taken up at a future session of the Working Group.

18 As noted in paragraph 29 below, some representatives
expressed reservations about this paragraph.
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(a) The carrier shall be entitled to carry the
goods on deck only if such carriage is in accordance
with an agreement with the shipper, or with statutory
requirements, and possibly with usage.

(b) Any agreement between the carrier and the
shipper to the effect that the goods can or may be
carried on deck must be reflected in a statement in
the bill of lading.

(c) If the bill of lading does not contain the state
ment referred to in paragraph (b) above, it shall be
presumed that the carrier and shipper have not en
tered into such an agreement, but as against the
shipper, the carrier shall be entitled to prove and
invoke the true agreement.

The Drafting Party also agreed that the following
principles should be given further consideration:

(d) If an agreement with the shipper that cargo
shall be carried on deck is not reflected in the bill of
lading, then the carrier shall not be entitled to invoke
such agreement against a consignee who has acquired
the bill of lading in good faith.

(e) If goods are carried on deck in breach of the
principles referred to in paragraph (a) above, then
the carrier shall be liable for all losses direct and
indirect of on-deck storage.

Members of the Drafting Party expressed views
both in favour and against the principles referred to
in paragraphs (d) and (e) above. The Drafting
Party recommended that these questions be given
further consideration in order that a decision might
be taken at the next session of the Working Group.

Consideration of the report of the Drafting Party

26. The Working Group reviewed the report of the
Drafting Party, and accepted the revision of article I
(c) of the Hague Rules as set out above.

27. The Working Group took note of para
graphs 2-4 of the Drafting Party's report.

28. Views were expressed both for and against the
draft provision presented in brackets in paragraph 2
of the report under the heading "possible addition to
article IV". This provision would have the effect of
relieving the carrier from liability for loss or damage
resulting from the special risks associated with on
deck carriage. Some representatives objected to the
future consideration of this provision on the ground
that deck cargo should be included within the Hague
Rules on the same footing as all other cargo, and that
the question should not be reopened. On the other
hand, other representatives felt that a provision such
as the "possible addition to article IV" should be in
cluded in the Hague Rules, and that its inclusion should
be considered at a future session of the Working
Group. Some representatives considered that this effect
would in any case follow from the general rules of
liability, provided that these rules were based on fault;
these representatives concurred with the view expressed
by the Drafting Party that this proposal should be
considered in connexion with the rules of liability in
article IV.

29. Some representatives stated that the principles
set out in paragraph 4 of the Drafting Party's report
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would be relevant only if a provision containing spe
cial rules regarding the carrier's responsibility for deck
cargo were subsequently added to the Hague Rules.
On the other hand, one representative noted that these
provisions are not related to the issue of liability for
deck cargo but rather to the requirement that the
carrier insert· in the bill of lading a statement that the
goods are or may be carried on deck in accordance
with an agreement with the shipper. The legal effect of
the failure of the carrier to insert such a statement in
the bill of lading would be that such carriage of goods
on deck would constitute a breach of contract.19

B. LIVE ANIMALS

30. As was noted above, the Working Group also
considered the problems related to the exclusion of
"live animals" from the definition of "goods" in arti
cle I (c) of the Hague Rules. The Secretary-General's
report (paras. 64-74) pointed out that as a result of
this exclusion the Hague Rules give no protection for
loss or damage to live animals, and presented alterna
tive approaches to resolving this problem.

31. Several representatives favoured the inclusion
of live animals within the scope of the Hague Rules,
but also noted that it would be appropriate to include
a provision relieving carriers of liability for loss or
damage resulting from the special risks involved in
the carriage of animals. Two of these representatives
proposed provisions which would take account of those
special risks, and which are set out below:

(a) "Live animals, whether carried on deck or below
deck, shall be considered as 'goods' within the mean
ing of this article, if it is proved that damage or loss
resulted exclusively from unseaworthiness of the ship
or from careless action by the carrier."20

(b) (To be added to article I (c) )-"However,
with respect to the carriage of live animals, all clauses
relating to liability and compensation arising out of
the risks inherent in such carriage shall be permitted."21

32. Some other representatives who favoured the
inclusion of live animals within the scope of the Hague
Rules felt, however, that the provisions of article IV

19 The following proposal designed to achieve such objec
tives was submitted by one representative:

"I. The carrier shall be entitled to carry the goods on
deck only if such carriage is in accordance with an agree
ment with the shipper, with usage or with statutory require
ments.

"2. If the carrier and the shipper have agreed that the
goods shall or may be carried on deck, the carrier shall in
sert in the bill of lading a statement to that effect. In the
absence of such a statement the carrier shall have the burden
of proving that an agreement for carriage on deck has been
entered into; however, the carrier shall not be entitled to
invoke such an agreement against a third party who has
acquired the bill of lading in good faith.

"3. Where the goods have been carried on deck contrary
to the provisions of paragraph 1, the carrier shall be liable
for loss of or damage to the goods which result solely from
the carriage on deck in accordance with the provisions of
[article 4, paragraph 5, as amended by the 1968 Additional
Protocoll. The same shall apply when the carrier in accord
ance with paragraph 2 of this article is not entitled to invoke
an agreement for carriage on deck."
20 A/CN.9/WG.III(III)/CRP.3.
21 A/CN.9/WG.III(III)/CRP.4.
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(2) were sufficient to protect carriers against any spe
cial risks inherent in the carriage of animals.

33. Several other representatives indicated their
opposition to the inclusion of live animals within the
scope of the Hague Rules. They thought that difficulties
in ascertaining the cause of loss or damage to live
animals would lead to dispute ("friction") between
carriers and cargo owners if live animals were included.
They suggested that the carriage of live animals should
be regulated, if at all, in separate rules. However, they
did not see the problem as an important one in practice.
On the other hand, other representatives did regard the
problem as important and saw no reason why shippers
of live animals should be without any protection for
loss, without regard to whether the loss resulted from
special risks resulting from such carriage.

34. In view of the lack of agreement on the ap
proach to be followed in dealing with live animals, the
Working Group decided to defer a decision on the sub
ject. Some representatives indicated ,that they would
need more information in order to decide upon an
appropriate approach to the problem. The observer
from UNIDROIT suggested that the Commission
might find it appropriate to request UNIDROIT to
prepare a study on the rules which should apply to
the carriage of live animals.

fiI. Clauses of bills of ladiug confining jurisdic.
tion over claims to a selected forum

CHOICE OF FORUM CLAUSES

35. The Working Group considered part three,
sections A, Band C, of the report of the Secretary
General (paras. 75-125), which look up problems
presented by clauses in bills of lading providing that
claims arising from the contract may only be asserted in
a designated forum. The report noted that the place
specified for suit in the bill of lading is often so in
convenient to cargo owners as to impede the fair pres
entation and adjudication of claims. The 1924 Brus
sels Convention (Hague Rules) contains no provision
addressed to this question. The report summarized ex
isting legal rules in the field; it indicated that those
rules vary widely among different legal systems and
that their impact is in doubt in many systems.

36. Five possible approaches were outlined in this
part of the Secretary-General's report. The first ap
proach was not to add any provision on the subject.
The second approach called for a provision declaring
all choice of forum clauses to be invalid. The third
approach envisaged a provision setting out general
criteria for the effectiveness of choice of forum clauses.
The fourth approach, which was embodied in draft
proposal A,22 called for a provision specifying several
alternative places before which a claim may be brought.
The fifth approach, which was embodied in draft
proposal B,23 would give effect to choice of forum
clauses in the contract so long as they set forth at
least the alternative places for suit specified in the
statute.

22 Report of the Secretary-General, para. 113.
23 Ibid., para. 125.

37. In the discussion of the subje(:t by the Working
Group there was general support for the insertion of
a provision in The Hague Rules regulating choice of
fOflUm clauses. A few representatives, however, sug
gested that a separate protocol containing the provision
on choice of forum would be desirable because it
would make it possible for States to adopt the rules
on carrier responsibility contained in The Hague Rules
even if they were opposed to a provision on jurisdiction.
Most of the representatives who spoke favoured the
approach taken in draft proposal A in the Secretary
General's report, subject to certain amendments and
additions.

38. After the discussion of this subject by the
Working GroUip, a drafting party was requested to
develop a provision reflecting the consensus reached
in the plenary sessions.

39. The Drafting Party decided that a provision on
choice of forum clauses should be added to the Hague
Rules. The draft provision was set forth in a report
which was submitted to the Working Group. That
report, with certain amendments made by the Working
Group, is as follows:

Report of the Drafting Party: Jurisdiction Clauses,
Choice of Forum

1. Drafting Party 1 considered the addition to
the 1924 Brussels Convention of a provision to re
flect the views on policy expressed in the discussion
of the Working Group with respect to choice of
forum clauses.

2. The Drafting Party agreed to base its work on
·the provisions in draft proposal A in paragraph 113
of the report of the Secretary-General, in accordance
with the views expressed in the Working Group. It
was also agreed that the proposal contained in
CRP.1l 24 should be used as the basis for style of
drafting.

3. The Drafting Party recommends the following
provision on choice of forum clauses:

[Proposed draft provision]

A. ( 1) In a legal proceeding arising out the con
tract of carriage the plaintiff, at his option, may
bring an action in a contracting State within whose
territory is situated:

(a) The principal place of business or, in the
absence thereof, the ordinary residence of the
defendant; or

(b) The place where the contract was made,
provided that the defendant has there a place of
business, branch or agency through which the con
tract was made; or

(c) The port of loading; or

(d) The port of discharge; or

(e) A place designated in the contract of
carriage.

24 A/CN.9/WG.III(III)/CRP.ll.
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(2) (a) Notwithstanding the preceding provi

sions of this article an action may be brought
before the courts of any port in a contracting
State at which the carrying vessel may have been
legally arrested in accordance with the applicable
law of that State. However, in such a case, at the
petition of the defendant, the claimant must re
move the action, at his choice, to one of the juris
dictions referred to in paragraph A for the deter
mination of the claim, but before such removal the
defendant must furnish security sufficient to ensure
payment of any judgement that may subsequently
be awarded to the claimant in the action.

(b) All questions relating to the sufficiency or
otherwise of the security shall be determined by
the court at the place of the arrest.

B. No legal proceedings arising out of the con
tract of carriage may be brought in a place not
specified in paragraph A above. The provisions
which precede do not constirote 'an obstacle to
the jurisdiction of the contracting States for pro
visional or protective measures.

c. (1) Where an action has been brought be
fore a court competent under paragraph A or
where judgement has been delivered by such a
court, no new action shall be started between the
same parties on the same grounds unless the
judgement of the court before which the first
action was brought is not enforceable in the coun
try in which the new proceedings are brought.

(2) For the purpose of this article the institu
tion of measures with a view to obtaining enforce
ment of a judgement shall not be considered as
the starting of a new action.

(3) For the purpose of this article ,the removal
of an action to a different court within the same
country shall not be considered the starting of a
new action.

D. Notwithstanding the prOVIsIOns of the pre
ceding paragraphs, an agreement made by the
parties after a claim under the contract of carriage
has arisen, which designates the place where the
claimant may bring an action, shall be effective.

Notes on the proposed draft provision

4. The attention of the Working Group is drawn
to the following matters:

(a) Paragraph A (1) (e): Some representatives
reserved their position.

(b) Paragraph A (2): Consideration should be
given to the relationship between this provision and
the International Convention for the Unification of
certain Rules relating to the arrest of sea-going
ships (Brussels 1952) which also contains rules
relating to jurisdiction.

(c) Paragraph B: The second sentence is based
on article 4 of the Convention on the Jurisdiction
of the Selected Forum in the case of International
Sale of Goods (1958).

(d) Paragraph C(1): The Drafting Party also
considered the inclusion of the provision contained
in article 1 (3) of 'the International Convention on
certain rules concerning civil jurisdiction in matters
of collision (Brussels, 1952).

Consideration of the report of the Drafting Party

40. The Working Group considered the above
quoted report of the Drafting Party. Many representa
tives stated that they assumed that the provision on
choice 'of forum clauses that was being considered was
a preliminary draft, and that ,this provision would be
subject to review. On this assumption, the Working
Group approved the report, subject to the comments
which are set out below. These comments are presented
in ,the order in which the provisions appear in the pro
posed draft provision.

41. Paragraph A. General structure. Paragraph
A ( 1) provides a plaintiff with five possible places for
bringing an action. The first four, in subparagraphs
(a) to (d), are independent of any contract provision.
The fifth possible place, provided by subparagraph
(e), would be available if designated in the contract
of carriage, but the contract may not eliminate any of
the choices set forth in paragraphs (a) to (d). The
provision, it will be noted, applies to any legal pro
ceedings arising out of the contract of carriage; the
"plaintiff" to which this provision applies could be
either the cargo owner or the carrier.

42. One representative suggested that the word
"plaintiff" in paragraph A(1) of the draft provision be
bracketed to reflect his position that paragraphs (a)
through (d) should be applicable only to shippers and
consignees as their interests may appear.

43. Another aspect of paragraph A that led to
comment was the opening provision that a plaintiff
may bring an action in a contracting State "within
whose territory is situated" one of the places listed in
the five subparagraphs (a) to (e). Thus the action
need not be brought at the "place" of business or at
the "port" of loading or of discharge. Some representa
tives proposed a change in this approach; under one
formulation the words "in a contracting State within
whose territory is situated" would be replaced by the
following words: "in a following place in a contracting
State". It was considered by these representatives that
the present formulation of the provision which referred
to the territory of a State did not sufficiently specify
where an action should be brought and might result
in the bringing of an action in an inconvenient forum,
especially with respect to large States. In opposition to
this proposed change i,t was noted that the concept of
"place" was vague, and in relation to paragraphs (c)
and (d) the tribunal located in the port may not be
the competent one. It was further noted that in many
legal systems the problem was minimized by rules on
the appropriate court for suit (venue), and that as a
practical matter plaintiffs will bring their actions in a
court where the evidence may conveniently be
presented rather than in a place remote from the
transaction.

44. With respect to the second line of paragraph
A( 1) of the proposed draft provision, a few repre-
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sentatives stated that the word "contracting" intro
duced an element which deserved careful examination.
It was observed that this element might defeat the un
derlying purpose of the draft provision which was to
give the claimant a choice of jurisdictions in which to
bring suit; consideration should thus be given to its
deletion.

45. With respect to paragraph A(l) (b) of the
proposed draft provision, one representative indicated
a preference for the deletion of the word "agency",
and added that the insertion of this word could create
the risk of actions being brought in places unduly re
mote from the place were the damage occurred. An
other representative stated that clause (b) is super
fluous and increases unduly the number of places avail
able to the claimant.

46. With respect to paragraph A(1) (e) of the
proposed draft provision, several representatives ex
pressed reservations, and some expressed the view that
this clause should be deleted. These representatives
indicated further that they could support a provision
permitting the parties by contract to add a place for
suit to the choices specified in (a) to (d) only if such
a choice provided by contract were available to parties
interested in the cargo, and not to the carrier. It was
indicated that such a distinction was made because the
contract of ocean carriage was a contract of adhesion
which was normally prepared by carriers; the Hague
Rules should permit only forums freely chosen by the
parties.

47. With respect to paragraph A(2) of the draft
provision, other representatives referred to 'the note
on this provision in paragraph 4 (b) of the Drafting
Party's report on the subject and indicated that this
was a provision which might give rise to difficulties for
States parties to the International Convention for the
Unification of Certain Rules Relating to the Arrest of
Seagoing Ships (Brussels, 1952), and that it would be
better to delete it, or at any rate to place it in brackets.
One representative further stated that this paragraph
was unacceptable since it would resul,t in an unjustified
extension of the number of competent jurisdiction
available to claimants. He observed that this paragraph
covered substantive claims made on the basis of the
arrest of a ship and not only the provisional and pro
tective measures set out in the second sentence in
paragraph B of the draft provision. This latter provi
sion, it was suggested, strengthened the view that para
graph A(2) is meant to confer jurisdiction for purposes
of presenting claims in places where the ship may be
arrested.

48. The Chairman of the Drafting Party set out
the view of the Drafting Party on the relationship of
paragraph A(2) to the second sentence of paragraph
B. He stated that the second sentence of paragraph B
makes it clear ,that the proposed draft provision was
not meant to confer the right of arrest of ships; this
right is left to national laws. Paragraph A(2)(a) pro
vides only that 'Once a ship is arrested (in accordance
with national law) an aotion may be brought under
the circumstances prescribed in this paragraph, and
subjeot to the removal and security provisions set forth
therein.

49. One representative suggested that any provision
on jurisdiction clauses should be based on the principle
of the autonomy of the wills of the parties, and there
fore such a provision should recognize as valid any
forum agreed to by the parties. This provision might
designate alternative competent courts in cases where
the parties have not agreed to a forum in the bill of
lading. On the other hand, in view of the potential
difficulties in finding a balanced approach to this sub
ject, and in view of the complexities of the procedural
aspects of the problem, it was suggested by the same
representative that an alternative solution might be that
no provision on jurisdiction clauses be included in the
Hague Rules.

ARBITRATION CLAUSES

50. The Working Group considered part ,three, sec
tion D, 'Of the Secretary-General's report (paras. 127
149) which takes up arbitration clauses. The 1924
Brussels Convention (Hague Rules) contains no pro
vision on arbitration. It was noted in the report that
regulation of choice of forum clauses by a new provi
sion in the 1924 Brussels Convention could result in
a more widespread insertion by carriers of arbitration
clauses in bills of lading in an attempt to control the
place for presentation of claims.

5'1. A number of possible al,ternatives are suggested
in the report. Alternative (a) would call for no change
in the existing legal rules. Alternative (b) would call
f'Or a provision declaring arbitration clauses to be
ineffective. Alternatives (c) and (d) which are em
bodied in draft proposals C and 1)25 would call for a
provision specifying alternative places where arbitra
tion may be brought. Alternative (e), which is em
bodied in draft proposal E,26 relates to the application
of 'the rules of the 1924 Brussels Convention in arbi
tration proceedings.

52. In plenary sessions of the Working Group there
was general support for the view that the Hague Rules
should include a provision on arbitration clauses with
special reference to the place where the proceedings
may be held. It was also stated by most representatives
that any provision on arbitrati'On should assure that
the Hague Rules would be applied in such arbitration
proceedings. In this connexion many representatives
support.ed the approach in draft proposal E of the
report of the Secretary-General (para. 147), which
provides: "The contract of carriage may contain a
pr'Ovision for arbitration only if that provision states
that this Convention shall be applied in the arbitration
proceedings."

53. Three draft proposals were put forward and
each received support from some representatives.

54. One of these draft proposals reflected the view
of several representatives that the approach to arbitra
tion clauses should be the same as the one taken by
the Working Group with respect to choice of forum
clauses. (See alternative A in the report of the Secre
tary-General, para. 113.) This approach called for a
provision which would permit the insertion of an arbi-

25 Report of the Secretary-General, paras. 136, 141.
26 Ibid., para. 147.
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tration clause in the bill of lading, but which would
give the plaintiff the right to choose his arbitral forum
from a limited number of places. This draft proposal27

reads as follows:

1. In legal proceedings arising out of the contract
of carriage, provision may be made in the contract
for arbitration proceedings in accordance with an
arbitration clause. These proceedings may take
place, at the option of the plaintiff, in a contracting
State within whose territory is situated:

(a) The principal place of business of the carrier
or the carrier's branch or agency through which the
contract of carriage was made; or

(b) The place where the goods were taken in
charge by the carrier; or

(c) The place designated in the contract for
delivery of the goods to the consignee; or

(d) The place designated in the contract of car
riage [or seleoted by ,the person or body designated
in the arbitration clause].

2. The arbitration clause shall state that the
designated arbitrator must apply this Convention;
otherwise, such clause shall be null and void.

3. After a dispute has arisen, the parties may enter
into an agreement selecting the territory of any con
tracting State as the place of arbitration [or any
person or body in a contracting State]. The parties
may agree that the arbitrator shall act as an amiable
compositeur.

55. Another draft proposal presented in two alter
natives reads as follows:

Alternative 1*

Notwithstanding the provisions of the preceding
article [... dealing with jurisdictional matters ...]
arbitration clauses in a contract of carriage shall be
allowed provided the designated arbitration shall
take place within a contracting State and shaH apply
the [substantive] rules of this Convention.

Alternative II**

Notwithstanding the provisions of the preceding
article [... dealing with jurisdictional matters ...]
arbitration clauses in a contract of carriage shall be
allowed provided it has been thereby stipulated that
the arbitral body or arbitrators designated in the
contract:

(a) shall apply the [substantive] rules of this Con
vention, and

(b) shall hold the [arbitration] proceedings
within a contracting State at one of the places re-

* Cf. art. 32 of the Warsaw Convention (para. 134 of the
Secretary-General's report) and draft proposal E (para. 147
of the report).

** Cf. art. 32 of the Warsaw Convention (para. 134 of the
Secretary-General's report) and draft proposals D and E
(paras. 141 and 147 of the report).

27 A/CN.9/WG.III(III)/CRP.17.

ferred to in the [said] article [...] or at the place
chosen by such arbitral body or arbitrators.28

56. A third proposal presented to the Working
Group would confine recourse to arbitration to cases
where the parties agreed to arbitration after the dispute
arose. This proposal states as follows: 29

Notwithstanding the provisions of the preceding
paragraph, after the occurrence of an event giving
rise to a claim the parties may agree on a jurisdic
tion where legal action may be commenced or sub
mit the case to arbitration for a final decision in
accordance with the rules of this Convention.
57. The Working Group was unable, within the

time available at this session, fully to consider these
various proposals. It was therefore decided to defer
further consideration of this subject until the next
meeting of the Working Group.

IV. Approaches to basic policy decisions concern·
ing allocation of risks between the cargo
owner and the carrier

58. Part four of the report of the Secretary-General
(paras. 150-269) responded to the request that the
Secretary-General prepare a report "analysing alter
native approaches to the basic policy decisions that
must be taken in order to implement the objectives, set
forth in paragraph 2 of the UNCTAD resolution and
quoted in paragraph 1 of the Commission's resolution,SO
with special reference to establishing a balanced alloca
tion of risks between the cargo owner and the carrier".
Section B of part four of the report (paras. 152-177)
summarized the law on the bases of liability and the
present burden of proof scheme under the Hague
Rules. Section C (paras. 178-214) described and
analysed certain major factors, or policy oonsiderations,
that should be weighed in formulating the rules as to
carrier liability for cargo loss or damage. Section D
(paras. 215-230) compared the rules on liability and
burden of proof established by international oonven
tions on carriage of cargo by air, by rail and by road.
The final section of part four, section E (paras. 231
269), considered the pertinent provisions of the Hague
Rules in the light of the above policy considerations
and considered possible amendments to the Rules that
would implement these considerations.

59. Section E of the report of the Secretary-General
drew attention to three possible approaches to sub
stantive responsibility: (l) strict Jiability, regardless of
fault, for loss or damage of cargo while in the custody
of the carrier (paras. 232-234); (2) simplified stand
ards for liability and burden of proof based on other
international conventions governing carriage of cargo
(para. 236); (3) modification of specific substantive
provisions of the Hague Rules, e.g. article IV (2) (a)
(paras. 240-245) and article IV (2) (b) (para. 246).
Section E also analysed in detail the complexities and
uncertainties that had developed in connexion with

28 A/CN.9/WG.III(III)/CRP.18.
29 A/CN.9/WG.II(III)/CRP.21.
30 UNCITRAL, Report on fourth session (1971), para. 19;

UNCITRAL Yearbook, vol. II: 1971, part one, II, A.
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burden of proof under the Hague Rules and in para
graph 269 set forth a draft proposal for amendment to
the Hague Rules to simplify and strengthen the Rules
on this question.

60. Most representatives who spoke on the subject
agreed 'that the liability scheme in the Hague Rules
should be revised to retlect a more balanced allocation
of risks between carriers and shippers. These repre
sentatives also agreed that the rules on liability and
burden of proof should be simplified.

61. The Working Group focused its discussion on
the three alternative approaches to substantive respon
sibility and on the simplified rules on burden of proof
set forth in the Secretary-General's report.

62. Responsibility not based on negligence. The first
alternative approach considered by the Working Group
was to place responsibility upon the carrier for safe
delivery of cargo, subject only to limited exceptions
such as fault of the shipper-an approach sometimes
referred to as "strict liability". It was the general view
of the Working Group that ,the imposition of strict
liability On the carrier would not provide an acceptable
solution to the problem of ocean carrier liabilitty.
Several representatives stated that the adoption of such
a liability principle might cause an increase in in
surance premiums and thus a rise in ocean freight
rates. Other representatives thought that strict liability
was inappropriate in view of the special characteristics
of ocean transport.

63. On the other hand, some representatives fav
oured an approach which would make the carrier fully
responsible for the arrival of ,the goods in a satisfactory
state unless be proves a fault of the shipper, inherent
vice in the goods, or case of force majeure which con
sists in an event that is unforeseeable, external to the
carrier and cannot be overcome by the carrier or his
servants. Under this approach the system of exemp
tions would be simplified, and the responsibility would
be placed on a clearer and firmer basis.

64. Conformity with approach of other interna
tional conventions. The second alternative approach
was conformity of standards of responsibility for ocean
carriers to the approach of international conventions
governing other types of transport-by air (the Warsaw
Convention), by rail (CIM) and by road (CMR).
Some representatives stated that the liability scheme
of the other transport conventions deserved the Work
ing Group's close attention. On the other hand, caution
was expressed against uncritica'l application of the
solutions provided in those conventions, because ocean
transport was different in nature and had different re
quirements from other modes of transport. However,
harmonizing the bases of liability of the transport con
ventions was accepted as a desirable goal to the extent
that this would be practical; in this connexion, atten
tion was drawn to the fact that combined transport
encounters practical difficulties because of the differ
ences between the liability of ocean carriers and other
types of carriers.

65. Specific provisions on liability. The Working
Group focused most of its discussion ,on 'the exemptions
from liability for fault of the agents or servants of the

carrier contained in article IV (2) (a) (navigation and
management of the ship) and article IV (2) (b)
(fire). Many representatives who spoke on the subject
stated that the exception in article IV (2) (a) should
be deleted. On the other hand some representatives
expressed doubts about ,the necessity of the total dele
tion of this exception, and suggested that the exception
with respect to navigation might be more readily justi
fied than ,the exception with respect to management of
the ship. Several representatives stated that the excep
tion in article IV (2) (b) should be deleted. In the
view of some other representatives the deletion of this
exception would have the effect of placing strict liability
for fire on the carrier since it might be difficult or im
possible to establish that fire did not result from a lack
of due care.

66. It was felt by some representatives that it was
necessary to examine in more detail the effects of
deleting the various exemption clauses in article IV (2)
of the Hague Rules. They referred to the lack of data
on the effects that a shift in the allocation of risks
would have on freight and insurance.

67. Burden of proof. Many representatives stated
that rules on burden of proof under the Hague Rules
were complex and unclear, and thus interfered with the
efficient and just adjustment of claims. In the view of
many representatives the rule on burden of proof pro
posed in paragraph 269 of the Secretary-General's
report formed a sound basis for discussion and should
be adopted by the Working Group as a broad basis for
i,ts future considerations. They noted that under this
proposal, once the shipper proved specified preliminary
facts on which he had information (see paragraph 269,
article IV (2) (a) (1-5)), the burden of proof would
shift to the carrier as to all other matters (see para
graph 269, article IV (2) (b)). These representatives
observed that only the carrier had reasonable access to
information concerning events occurring during the
voyage; the pr,oposal consequently made a fair alloca
tion of the burden of proof. A number of representa
tives suggested that the language in the first paragraph
of the draft proposal should be cast in positive form.

68. Some representatives expressed reservations
about the above approach to burden of proof. Others
indicated that further consideration should be given
before a decision could be taken concerning such a
change in existing relationships that a simplification
of the rules on burden of proof would result from the
adoption of a system of fun responsibility whereby the
carrier would have to overcome the presumption
against him.

69. Some representatives expressed the view that
in considering the revision of the Hague Rules
UNCITRAL should confine itself to legal questions and
should not re-examine policy considerations based
on economic and commercial aspects that had been
taken into account by the UNCTAD Working Group
on International Legislation on Shipping, since
UNCTAD has a major responsibility in the economic
and commercial aspects of shipping. Other representa
tives observed that UNCITRAL, in shaping its recom
mendations on the precise provisions of the revised
Rules, should take fully into account the considerations
reflected in ,the UNCTAD Working Group and any
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further facts elicited in the course of UNCITRAL's
examination of the subject, because this would be
necessary in order to form appropriate judgements on
the various questions arising when formulating par
ticular draft texts.

70. In conclusion, most representatives were of the
view that further work should proceed along the fol
lowing lines:

(a'[ Retention of the principle of the Hague Rules
that the responsibility of the carrier should be based
on fault;

(b) Simplification and strengthening of the above
principle by (e.g.) the removal or modification of ex
ceptions that relieved the carrier of responsibility for
negligence or fault of his employees or servants (see
articles IV (2) (a) and (b);

(c) Simplification and unification of the rules on
burden of proof; to this end careful consideration
should be given to the proposal in paragraph 269 of
the report of the Secretary-General.

71. It was noted that many representatives had
reservations or doubts concerning some of the fore
going principles and that other representatives fel! 0at
further information was needed before final deCISIons
could be taken. It was therefore agreed that the above
should be considered further.

Future work

72. The Working Group noted that it had been
unable to take final action on all of the subjects assigned
for consideration at the present session. In view of the
urgency attached to the expeditious completion of the
pending work on bills of lading, most representatives
expressed the view that it would be advisable to hold
a special session for the completion of the topics
assigned to the present session. At this special session,

priority should be given to the basic question of the
carrier's responsibility. It was suggested that an appro
priate time for the special session would be the autumn
of 1972, and that such a session preferably should be
scheduled for two weeks. It was agreed that a final
decision on the holding of such a session should be
taken at the fifth session of UNCITRAL.

73. The Working Group also considered what new
topics should be taken up in addition to those that have
been assigned for the present session. It was decided
that at the next regular session the Working Group
should take up the remaining t,opics listed in the reso
lution adopted by UNCITRAL at its fourth session.St

It was agreed that emphasis should be given to those
topics that relate particularly to the basic question of
the carrier's responsibility (see para. 72, above).

74. It was further decided that the Secretary-Gen
eral should be requested to prepare a report setting
forth proposals, indicating possible solutions, with re
spect to the above topics, and to circulate this report
to members of the Working Group and to observers
in time for its consideration in advance of the next
regular session of the Working Group.

75. To provide material needed in the preparation
of the above-mentioned report, the Secretary-General
was requested to invite comments and suggestions from
Governments and from international and intergovern
mental organizations active in the field. To the same
end, members of the Working Group were invited to
prepare studies and proposals and to transmit them to
the Secretary-General.

76. For consideration at the next regular session,
the Secretary-General was also requested to prepare a
report identifying any related problem areas in the
field of ocean bills of lading not specifically named in
the list adopted by UNCITRAL at its fourth session.

31 UNCITRAL, Report on fourth session (1971), par. 19,
ibid.

Annex

RESPONSIBILITY OF OCEAN CARRIERS FOR CARGO-BILLS OF LADING: REPORT OF
THE SECRETARY-GENERAL

INTRODUCTION

1. The United Nations Commission on Interna
tional Trade Law (UNCITRAL) at its fourth session
approved a programme of work for the examination
of rules and practices relating to the responsibility of
ocean carriers for cargo in the context of bills of
lading.1 This programme of work was developed by
the UNCITRAL Working Group on International Leg
islation on Shipping which was established by the Com-

1 Report of the United Nations Commission on International
Trade Law on the work of the fourth session (1971), Official
Records of the General Assembly, Twenty-fifth Session, Sup
plement No. 17 (A/8417) (herein cited UNCITRAL, report
on the fourth session (1971)), chap. II, paras. 10-23;
UNCITRAL Yearbook, vol. II: 1971, part one, II, A.

mission at its second session2 and by an enlarged
Working Group which was established by the Com
mission at its fourth session.3 As will be seen, this pro
gramme was developed in the light of recommenda-

2 UNCITRAL Working Group on International Legislation
on Shipping, report on its second session (22-26 March 1971)
(A/CN.9/55) (herein cited UNCITRAL Working Group, re
port on second session (1971»); UN CITRAL Yearbook, vol.
II: 1971, part two, III. This report set forth recommendations
on the field for inquiry and the general objectives of further
work in this area.

3 The enlarged Working Group met in the course of the
Commission's fourth session and developed a plan for specific
steps to implement the programme of work. The Commission
approved this plan. UNCITRAL, Report on the Fourth Session
(1971), paras. 22 and 23; UNCITRAL Yearbook, vol. II:
1971, part one, II, A. A fuller account of the historical back
ground appears in the above-cited reports of UNCITRAL, and
of the Working Group.
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6 UNCITRAL, report on the fourth session (1971), para. 22;
UNClTRAL Yearbook, vol. II: 1971, part one, II A; foot
notes are omitted.

4. Following the adoption of the above resolution
and during the fourth session of the Commission, the
UNCITRAL Working Group met and unanimously
adopted a decision setting forth specific steps to carry
the work forward. This decision, which was reported
to and approved by the Commission, included the fol
lowing: 6

"In response to the request, set forth in paragraph
3 of the resolution by the Commission adopted at
the 73rd meeting, on 5 April 1971, that the Working
Group plan its programme and methods of work in
such a way that the examination of the topics for
consideration within the subject of bills of 'lading, as
defined in paragraph 1 of the resolution, may be
undertaken as quickly as possible, the Working
Group decides:

" (a) That with respect to >the items defined in
paragraphs 2(a), 2(d) and 2(e) of the resolution
adopted by the UNCTAD Working Group on In
ternational Shipping Legislation at its second session
(TD/B.4/86, annex 1) and embodied in the reso
lution adopted by >the Commission at its 73rd meet
ing, on 5 April 1971, the Secretary-General be in
vited to prepare a report setting forth proposals,

"Noting with appreciation the report of the
Commission's Working Group on International Leg
islation on Shipping,

"1. Decides:
"(a) That within the priodty topic of interna

tional legislation on shipping, the subject for con
sideration for the time being shall be bills of lading;

"(b )That within the subject of bills of lading, the
topics for consideration should include those indi
cated in paragraphs 1 and 2 of the resolution adopted
by the Working Group on International Shipping
Legislation of the United Nations Conference on
Trade and Development at its second session, reading
as follows:

" '1. Considers that the rules and practices con
cerning bills of 1ading, including those ru1es con
tained in the International Convention for the
Unification of Certain Rules of Law relating to
Bills of Lading (the Brussels Convention 1924)
and in the Protocol to amend that Convention
(the Brussels Protocol 1968), should be examined
with a view to revising and amplifying the rules
as appropriate, and that a new international con
vention may if appropriate be prepared for adop
tion under the auspices of the United Nations.

"'2. Further considers that the examination
referred to in paragraph 1 should mainly aim at

4 Report of the UNcrAD Working Group on International
Shipping Legislation on its second session (TD/B/C.4/86),
herein cited, UNCTAD Working Group, report on second
session (1970).

5 UNCITRAL, Report on the fourth session (1971), para.
19; UNCITRAL Yearbook, vol. II: 1971, part one, II, A.
Foot-notes are omitted.

tions made by the UNCTAD Working Group on In- the r~moval of such ~nc~rtainties and ambiguities
ternllJtional Shipping Legislation.4 as e?nst and at establIShing a balanced allocation

2. The programme of work included a request that of nsks between the cargo owner and the carrier
the Secretary-General prepare a report on four specific with appropriate provisions concerning the burde~
topics for consideration by the UNCITRAL Working of proof; in particular the following areas, among
Group at its third session, which is to meet from 31 others, should be considered for revision and
January to 11 February 1972. The present report is amplification:
~repar~d in response to this request. (The topics are "'(a) Responsibility for cargo for the entire
listed 10 para. 6, infra.) period it is in the charge or control of

3. The objective and scope of this report can best the carrier or his agents;
be considered against the background of the resolution " '(b) The scheme of responsibilities and
unanimously adopted by UNCITRAL at its fourth liabilities, and rights and immunities,
session. The resolution reads, in part, as follows: 5 incorporated in articles III and IV of

"The United Nations Commission on Interna- the Convention as amended by the Pro-
tional Trade Law, tocol and their interaction and including

the elimination or modification of cer-
"Taking note of the resolution on bills of lading tain exceptions to carrier's liability;

adopted by the Working Group on International
Shipping Legislation established by the United Na- "'(c) Burden of proof;
tions Conference on Trade and Development, in "'(d) Jurisdiction;
which the Commission has been invited to undertake
the examination of the rules and practices concerning " '(e) Responsibility for deck cargoes, live
bills of lading as referred to in paragraph 1 of that animals and trans-shipment;
resolution and, as appropriate Ito prepare the neces- "'(f) Extension of the period of limitation;
sary draft texts, taking into account the reports of " '(g)
the Working Group of the United Nations Con- Definitions under article 1 of the Con-
ference on Trade and Development and that of its vention;
secretariat; " '(h) Elimination of invalid clauses in bills

of lading;
"'(i) Deviation, seaworththiness and unit

limitation of liability.'

"it is noted that, by its terms paragraph 2 of the reso
lution does not confine consideration to those areas
listed in subparagraphs (a) through (i);"
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indicating possible solutions, for consideration by
the UNCITRAL Working Group;

"(b) That, with respeot to the other areas within
the field of work as defined by paragraph 1 of the
Commission's resolution,the Secretary-General be
requested to prepare a report analysing alternative
approaches to the basic policy decisions that must
be taken in order to implement the objectives, set
forth in paragraph 2 of ,the UNCTAD resolution and
quoted in paragraph 1 of the Commission's resolu
tion, with special reference to establishing a balanced
allocation of risks between the cargo owner and the
carrier; ..."
5. The decision also requested the Secretary-Gen

eral, to the e~tent necessary for the preparations of the
report on the foregoing items, "to invite c~mment~ and
suggestions from Governments and from lOte~atI?nal
intergovernmental and non-governmental orgaOlzatlOns
aotive in the field". Accordingly, questionnaires were
prepared and circulated to Governments ll:n~ to organ
izations indicated in the above-quoted decisIon.7 In ad
dition, pursuant to the above decision, members of the
Working Group were invited to prepare studies and
proposals and to transmit them to the Secretary-Gen
eral. Numerous replies and studies have been received,
and have been used in the preparation of the present
report.8 This report also draws on the UNCI'AD sec
retariat report on bills of lading, which was placed be
fore the UNCTAD and UNCITRAL Working Groups.9

6. The present report, prepared in response to the
request by the UNCITRAL Working Group, is divided
into four parts and deals with the following topics.
Part one: The period of carrier's responsibility (before

and during loading, during and after discharge)
Part two: Responsibility for deck cargoes and live

animals
Part three: Clauses of bills of lading confining jurisdic

tion over claims to a selected forum
Par,t four: Approaches to basic policy decisions con

cerning allocation of risks between the cargo owner
and carrier.

PART ONE: THE PERIOD OF CARRIER'S RESPONSIBILITY
(BEFORE AND DURING LOADING; DURING AND AFTER
DISCHARGE)

A. Problems and issues

7. This part of the report is concerned with !he
basic question of scope of t~e Hague Ru1e~ em~odled
in the International ConventiOn for the UOlficatiOn of
Certain Rules relating to Bills of Lading (the Brussels

7 A copy of the questionnaire addressed to Gov~rnments ap
pears in an appendix following part four of thiS report. A
similar questionnaire, modified to omit inquiries c0!1cernin~ the
rules of specific legal systems, was addressed t<? m.ternatlOl}al
intergovernmental and non-governmental orgamzatlOns active
in the field.

S It is expected that additional .replies a.nd studies w~1I be
received subsequent to the preparation of thiS report. Copies of
the replies and studies, in their original languages, will be avail
able at the session of the Working Group.

9 Document TD/B/C.4/ISL/6 and Corr.1 (herein cited as
UNCTAD secretariat report on bills of lading).

Convention of 1924) .10 This Convention was to pro
vide shippers with a measure of protection against
clauses in bills of lading which usually were drafted by
ocean carriers so as to relieve themselves of much of
the responsibility for cargo which the general maritime
law had imposed upon them. l1 The scope of the Con
vention thus fixes the area of protection afforded to
shippers.

8. The definition of the scope of the Convention
also calls for careful examination from the point of
view of clarity. The opportunity for dispute and litiga
tion over the basic question of the applicabiJi.ty of the
protective provisions of the Convention seriously im
pairs the effectiveness of these provisions and leads to
disharmony and conflict in an area in which inter
national uniformity is particularly important.

9. The documentation and the discussions at the
meetings of the UNCTAD and UNCITRAL Working
Groups, and the replies and studies which have sub
sequently been transmitted to the Secretary-General,
raise substantial questions concerning the scope of the
Hague Rules in the following important areas: (1) the
responsibility of the carrier for damage to the goods
while they are being loaded on the ship and unloaded
(discharged) from the ship; (2) the responsibility of
the carrier, prior to the loading and subsequent un
loading, while the goods are in the possession, charge
or control of the carrier or of wharfingers, warehouse
men or other intermediaries.

B. The factual setting: the practical operation of ports

10. The provisions of the Hague Rules can be
examined more clearly against the background of the
complex arrangements for the handling of goods in
ports before and after the carriage of goods by sea.12

11. The shipper, carrier and the oonsignee usually
do not deal directly with each other, but act through
intermediaries. The most important of these inter
mediaries are: (a) warehousemen, wharfingers, master
porters and port authorities or similar entities, to whom
goods may be delivered before shipment, pending load
ing, and to whom goods may be delivered after dis
charge from the ship pending delivery to the consignee
or receiver, and (d) stevedores, who may load and

10 League of Nations, Treaty Series, vol. CXX, p. 157, No.
2764. The substantive provisions of this Convention are often
referred to as the Hague Rules.

11 UNCTAD secretariat report on bills of lading, paras. 58
59, 63-64. See also S. Dor, Bill of Lading Clauses and the In
ternational Convention of Brussels, 1924 (Hague Rules), Lon
don, 2d ed. 1960, p. 20.

I~ The description of practical operations presented in this
section is necessarily somewhat generalized, because operations
vary among different ports. Similarly, terms such as "shipper"
and "consignee" may not be precisely accurate in all cases, but
are used here to designate any person who delivers goods for
shipment ("shipper"), or who takes delivery of goods at the
port of destination ("consignee"). In preparing this section, the
secretariat has drawn upon information contained in several
published sources, including: A. W. Knauth, The American
Law of Ocean Bills of Lading, Baltimore, 4th Ed., 1953; W.
Tetley, Marine Cargo Claims, London, 1965; C. L. Sauerbier,
Marine Cargo Operations, New York, 1956; UNCTAD Secre
tariat report on Bills of Lading. The above treaties will be
cited as Knauth, Tetley and Sauerbier.
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unload the goods as servants or agents of the carrier or
of the shipper or consignee.

12. In the process of moving cargo from its point
of origin until it is delivered to a consignee, at least
six distinct periods can be identified:

( 1) The period from inland point of origin to a
port depository or warehouse that takes possession or
charge of the goods.

(2) The period from the time goods are received
in the port depository or warehouse until they are re
moved for loading.

(3) The period of loading from the ,time goods are
removed from the port depository or warehouse for
loading until they are loaded onto the ship. (These
operations may be performed either by employees of
a stevedore company or of the carrier.)

( 4) The period, primarily of ocean carriage which
extends from the time after goods are loaded until
the goods are ready for unloading.

(5) The period of unloading from the time when
the goods are removed from the ship until they are
delivered to the port depository or warehouse. (These
operations, as in (3) supra, may be performed either
by employees of a stevedore company or of the car
rier.)

( 6) The period after unloading when the goods
may be held in a port depository or warehouse until
their delivery to the consignee or other bill of lading
holder.

13. Inevitably there is an interval, often of sub
stantial length, between the time when the shipper parts
with possession of his goods and the loading of the
goods on to the carrier's ship (period (2) above).
There is a similar interval between the time when the
goods are discharged from the ship and their delivery
to the consignee (period (6) above). During these
periods, the following situations may exist:

(1) The goods may be in the carrier's actual pos
session; that is, in possession of his servants or agents
on the quayside or in a warehouse or other facility
owned or operated by the carrier.

(2) The goods may be in the possession of a port
depository, warehouse or other facility designated (a)
by the carrier, or (b) by the consignor or his agent.13
Most frequently this facility is designated by the car
rier. The facility may be treated under local law14 as
bailee for the carrier, for the cargo owner, or for both.
In many instances the facility will be operated by a
public authority.

14. In the situations described above, complex
questions may arise concerning (a) who is responsible
for loss or damage to goods occurring during these
periods; and (b) what law governs such responsibility.
The situation is complicated further by the fact that
the documents evidencing possession or charge (bail-

13 The choice of point of receipt and delivery of goods at
ports of loading and discharge is almost invariably governed by
local regulations, custom or practice.

14 As used throughout this study, the term "local law" means
any national legislation, case-law, by-laws or regulations, etc.,
other than the Hague Rules.

ment documents) may be issued to the order of the
carrier or his agent, the cargo owner, or his repre
sentative, or the port depository or warehouse. The
bailment documents usually contain provisions that
seek to disclaim or limit liability differently from the
Hague Rules, and the extent to which such provisions
will be given legal effect mayor may not be regulated
by local law.

15. Frequently the carrier will receive possession
of the goods in advance of the loading operation. On
such receipt of the goods, the carrier win normally
issue a document evidencing this fact, which may be
in ,the form of a warehouse receipt, a dock receipt or
a "received for shipment" bill of lading.

16. As goods are loaded onto the ship, an inspec
tion and tally15 of the goods is made by tally clerks
appointed by the carrier. This may be done at the
quayside, as goods are lifted aboard, or on board the
ship. After the tally has been taken one of the carrier's
employees, usually the ship's chief officer, issues a
document acknowledging to the shipper receipt of the
goods on board the ship, and noting any appropriate
qualifications as to condition and quantity of the goods.
If the carrier has issued a "received for shipment" bill
of lading, this document will then be stamped or en
dorsed "On Board", to evidence the fact that the
li&ted goods have been loaded. In other situations, the
first document issued by the carrier acknowledging
receipt of the goods may be the mate's receipt, or
an equivalent document, which is based on the tally
of the goods as they are loaded. This receipt then
serves as the document 'on which the bill of lading is
based.

17. A discrepancy between the quantity or condi
tion of the goods noted on the document issued by the
depository and that recorded on the mate's receipt or
bill of lading indicates that loss or damage occurred
after receipt of the goods into the depository and be
fore the inspection and tally by the carrier, which may
occur at the quayside or after loading. Difficult ques
tions arise concerning when the loss or damage oc
curred, who is responsible, and what law is to be
applied. There would appear to be at least four dif
ferent possibilities:

( 1) If the loss occurred during loading, the carrier
may be liable under the terms of his contract of car
riage, subject to the protective provisions of the Hague
Rules. (As will be seen,16 the applicability of the Hague
Rules to loading is subject to doubt.);

(2) If the loss occurred prior to loading, the respon
sibility of the carrier is determined pursuant to the
terms of the depository document, subject to the local
law and regulations of the port;

(3) If the loss resulted from the faults of the deposi
tory or stevedores, the carrier may be liable under

15 A "tally" is the physical observation and notation of the
number, marks, type and apparent condition of goods being
loaded on board ship. This inspection and notation forms the
basis of the statement in the mate's receipt concerning the
quantity and condition of goods; this statement in turn forms
the basis for the statement on these matters in the bill of lad
ing. Systems of taking tallies at some ports will vary from the
general system described herein.

16 See paras. 22-25 infra.
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local law (regardless of the terms of the depository
document), as in instances where the depository or
stevedoring company is owned or operated by the
carrier, or acts as the carrier's agent;

(4) In the situation described in (3), the depository
or stevedoring company may be liable (either in addi
tion to or in place of the carrier) under the terms of
the depository document, pursuant to the local law
and regulations of the port.

18. Usually there is a considerable difference be
tween the scope of responsibility under (a) depository
documents as regulated by the local law and (b) the
bill of lading as regulated by the Hague Rules.
Application of the local law, instead of the Hague
Rules, could be highly favourable either to the carrier
or to the cargo owner, depending upon the circum
stances. Therefore, it is extremely important to know
as precisely as possible the point at which the Hague
Rules begin to apply; however, for practical reasons
indicated above, this basic fact is very difficult to
ascertain when loss or damage occurs after the goods
have been received into the depository but before they
have been loaded onto the ship.

19. The situation during the period between the
discharge of the goods from the ship and delivery to
the consignee differs in some respects from that prior
to loading. At the ship's side after discharge there is
often no officially recognized inspection and tally made
jointly by the carrier and the consignee or depository.
Nor is any generally acceptable document issued which
could in most cases authoritatively establish the con
dition of the goods at that point.17 A joint inspection
and tally is usually possible in most ports only many
days (sometimes even weeks) after the goods have
been physically discharged from the ship. Thus, it will
often be very difficult to ascertain whether loss or
damage occurred during carriage, during unloading,
or after unloading during the period preceding the
inspection and tally.18

20. To sum up: In the course of carriage of goods
from the port of origin to the port of destination. there
normally are three different documents which establish
the condition of the goods at three different points:
(a) the warehouse or other bailment documents which
establish the condition of the goods upon receipt at
the port; (b) the dock's or mate's receipt and the bill
of lading which establish the condition of the goods
upon loading; and (c) the receipts which are given
after inspection and tally at some point after discharge
usually at a warehouse or other depository.

21. As we shall see, the only period during which
it is clear that ,the Hague Rules apply is while the goods
are on board the ship; the Rules may (or may not)

17 Carriers themselves often tally goods at point of discharge.
However, such unilaterally undertaken tallies are not usually
accepted as conclusive evidence of the condItion of the goods
upon discharge.

18 In countries where it is possible to take a joint inspection
and tally at ship's side after discharge, the condition of goods
at that point as readily established in a generally acceptable
form by all parties, i.e., the evidence is usually held to be con
clusive. The allocation of liability for loss or damage to the
goods, as between the carrier and the depository at port of
discharge thus poses little difficulty in such countries.

apply during loading or unloading;IO the protective
provisions of the Hague Rules clearly do not apply
before loading or after discharge.2o Since it may be
impossible to determine whether the loss occurred on
board the ship or during unloading or on the wharf or
in a warehouse at the port of discharge, the consignee
claimant faces virtually insuperable barriers (1) of
identifying who was in possession at the time of
damage or loss and (2) (even if this can be deter
mined) of ascertaining which legal rules are applicable
to the claim.

C. Applicability of the Hague Rules with respect to
the carrier's responsibility during loading and un
loading, possible clarification

1. Ambiguity under the Hague Rules

22. As was suggested earlier in this report (para. 9,
supra), the following questions arise concerning the
scope of the Hague Rules: ( 1) whether the Rules,
within their present general scope, can be clarified
with respect to the responsibility of the carrier for
loss or damage occurring while goods are being loaded
on or discharged from the ship; (2) whether the scope
of the Hague Rules should be expanded to reach loss
or damage prior to loading or subsequent to discharge
while the goods are in the possession of the carrier or
of wharfingers, warehousemen or other intermediaries.
The present part of the report will be addressed to
the first question; section D (paras. 28 to 39, infra)
will be addressed to the second.

23. Article VII of the Hague Rules provides:
"Nothing herein contained shall prevent a carrier

or a shipper from entering into any agreement,
stipulation, condition, reservation or exemption as
to the responsibility and liability of the carrier or
the ship for the loss or damage to, or in connexion
with, the cust,ody and care and handling of goods
prior to the loading on, and subsequent to, the
discharge from the ship on which the goods are
carried by sea."
24. The above language states that the protective

provisions of the Hague Rules have no applicability
to loss or damage of the goods "prior to the loading
on and subsequent to the discharge from the ship ...".
Consequently, the Hague Rules do not impair the
effectiveness of contract provisions drawn by the carrier
limiting or negating his responsibility for loss or damage
even while the carrier is in possession and control of
the goods on the dock or in his warehouse at the
port of origin or at the port of receipt; whether such
contract provisions will be effective would depend on
varying local rules.

25. While language of article VII clearly states
that the Hague Rules do not apply prior to loading
and subsequent to discharge, other provisions create
uncertainty as to when the Rules do apply within this
defined period; the area of doubt concerns the "pro
cesses of loading and unloading (discharge) .21 Thus,

19 See paras. 22 to 25, infra.
2Q Article VII of the Hague Rules quoted at para. 23, 'infra.
21 See, for example, Dor, op. cit., p. 109; Knauth, op. cit.,

p.I44.
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article I (e) defines "carriage of goods" as "the period
from the time the goods are loaded on to the time
they are discharged from the ship". The above phrase
"loaded on" could be read to exclude the process of
loading; this wording, however, is out of harmony with
the balance of the phrase, which includes the process
of unloading. The reference to "loaded on" in article I
(e ) is also inconsistent ,with articles II and III (2).
Article II provides:

"Subject to the provisions of article VI, under
every contract of carriage of goods by sea the carrier,
in relation to the loading, handling, stowage, carriage,
custody, care, and discharge of such goods shall be
subject to the responsibilities and liabilities, and
entitled to the rights and immunities hereinafter set
forth." [emphasis added]

Article III provides in paragraph 2:

"The carrier shall properly and care~ully load,
handle, stow, carry, keep, care for, and discharge
the goods carried." [emphasis added]

The ambiguities and inconsistencies of the Hague Rules
concerning the carrier's responsibility for loading has
led to litigation; the resulting case-law leaves important
questions unsettled in many countries.22 The next section
consequently considers the possibility of clarifying the
text of the Rules.

2. Possible clarification with respect to loading and
discharge

26. Inconsistency between the various provisions of
the Hague Rules would be reduced by amending ar
ticle I (e) to read as follows:

"'Carriage of goods' covers the period from the
commencement of loading operations until the com
pletion of discharge of the goods from the ship."23

22 One interpretation attempts to resolve these ambiguities
by emphasizing the scope of the carrier's undertaking in the
"contract of carriage of goods by sea" (see art. II, quoted
supra): Loading comes within the Rules if, and only if, the
carrier undertakes to load. This approach requires a narrow
reading of the provision in art. III (2) that "the carrier shall
properly and carefully load . . . and discharge the goods car
ried"; the extent to which actual loading and discharge are
brought within the carrier's obligations under the Rules is left
to the parties themselves to decide. Pyrene Co. v. Scindia
Steam Navigation Co. Ltd. (1954), Lloyd's Rep. 321; 2 Q.B.
402. See also Renton v. Palmyra Trading Corporation (1956)
1 Q.B. 462; 2 Ll. L. Rep. 722, affirmed by House of Lords
(1957) A.C. 149; 2 Ll. L. Rep. 379, T. G. Carver, Carriage by
Sea, 11 Edition (London, Stevens and Sons Limited, 1963),
vol. I, para. 268. On the other hand doubt has been expressed
as whether this reading gives adequate effect to the Rules.
Dor, op. cit., at pp. 126-129; Com. Court of Le Havre, 27 June
1947, D.M.F. 1949, p. 75; Court of Appeal of Venice, 22 Janu
ary 1931, Dor, p. 451. In some situations the carrier can con
tend that the damage during loading or discharging was due
exclusively to an act or omission of the shipper or consignee
or their agents, and that the carrier is exempt from liability
under art. IV (2) (i). See Com. Court of Rouen, 14 March
1955, p. 309.

23 Italics indicate the significant changes in wording. Should
this amendment be adopted, article III (2) could remain un
changed. Article III (2), it should be recalled, states in part:
"... the carrier shall properly and carefully load, handle, stow,
carry, keep, care for, and discharge the goods carried." It
might, however, be advisable to amend article VII in order to

27. While bringing more internal consistency to the
language of the Rules, this amendment would clarify
the point that the carrier may not relieve himself from
responsibility for defective performance of the loading
and discharge operations that he undertakes to perform
or supply. However, this clarifying amendment, standing
alone, would not appreciably alleviate the practical
problems summarized in section B (paras. 10-21
supra). This problem is especially serious when the
period commencing with loading and ending with
discharge comprises only a portion of the period during
which the carrier is in the charge or control of the
goods. This larger and more significant problem is dealt
with in section D, which follows.24

D. Responsibility of the carrier prior to loading and
subsequent to discharge

1. Introduction

28. As has been noted, the Hague Rules provide
no protection against contract clauses limiting or nul
lifying the responsibility of the carrier prior to loading
and subsequent to discharge of the goods.25 However,
the carrier is often in charge or control of the goods
for substantial periods of time prior to loading and
subsequent to discharge. As a res-ult, different legal
roles may be applicable to parts of what is functionally
a unified operation commencing with receipt of the
goods and ending with their delivery. The rules appli
cable to operation at the ports of origin and destina
tion will often be different from those of the Hague
Rules and, of course, will lack uniformity from port
to port. Most serious of all (as is e~plained in detail
in section B, supra) is the fact that the owner of the
goods will often have no practicable means of knowing
with certainty where the loss or damage occurred.

29. For these reasons, the resolutions of the
UNCTAD and UNCITRAL Working Groups called
for examination of the question of:

"responsibility for cargo for the entire period it is
in the charge or control of the carrier or his agent".

make that article consistent with the amended article I (e) .
The present Article VII states that "nothing herein contained
shall prevent a carrier or shipper from entering into any . . .
exemption ... of the carrier ... for loss or damage ... prior
to the loading on, and subsequent to the discharge from the
ship ...". In order to make article VII consistent with the
amended article i (e), the terms "prior to the commencement
of the loading on, and subsequent to the completion of dis
charge from" might be substituted for the underlined terms in
the current article VII. [emphasis addedl

24 The above clarifying amendment for article I (e) would
not be needed if the scope of the carrier's responsibility is ex
panded along the lines discussed in section D, infra. However,
if the only amendment in this area is along the lines of the
clarifying amendment for article I (e), consideration might be
given to a possible further clarification that would prevent the
carrier from narrowing the scope of the Rules by making sep
arate agreements (l) to load (or unload) and (2) to carry the
goods. Specifically, the problem would be presented by an
agreement, separate from the bill of lading, whereby the carrier
was hired to use its equipment or labour to load or unload
the goods, under terms that would exonerate the carrier from
liability-a result that would be barred by the Rules if the
carrier undertook loading (or unloading) as part of the con
tract of carriage.

25 See paras. 23 to 25, supra, and especially article VII of
the Hague rules, quoted in para. 23.
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2. Comparison with other transport conventions and
modern national legislation

30. It will be useful to examine the relevant pro
visions of international conventions governing other
means of carriage.

31. The Warsaw Convention26 governing interna
tional carriage by air, in article 18, defines as follows
the period of the carrier's responsibility:

"1. The carrier is lia:ble for damage sustained
in the event of the destruction or loss of, or damage
to, any registered luggage or any goods, if the
occurrence which caused the damage so sustained
took place during the carriage by air.

"2. The carriage by air within the meaning of
the preceding paragraph comprises the period during
which the luggage or goods are in charge of the
carrier, whether in an aerodrome or on board an
aircrCf/t, or in the case of a landing outside an aero
drome, in any place wluJtsoever."
32. The CMR Convention,27 governing international

carriage by road, provides in article 17:
"1. The carrier shall be liable for the total or

partial loss of the goods and for damage thereto
occurring between the time when he takes over the
goods and the time of delivery, as well as for any
delay in delivery."
33. The CIM Convention,28 governing international

carriage by rail, provides in article 27:
"1. The carrier is responsible for the results of

delay in delivery, of damage resulting in the total
or partial loss of the goods, as well as shortage in
the goods, from the time of acceptance for carriage
until delivery."
34. It should be noted that in all three of these

conventions, the period of the carrier's liability com
mences before the period of "loading" and continues
after "discharge". The terms employed in describing
the point at which the carrier's responsibility begins and
ends may be useful in considering possible clarification
and expansion of the Hagues Rules.29

35. At the meetings of the UNC'I1AD and
UNCITRAL Working Groups, and in the replies to
the questionnaire, attention was directed to the pro
visions on the period of ocean carriers' responsibility
established under the Law of 18 June 1966 enacted by
France.3o The relevant provisions of this Law are as
follows:

",Article 27: The carrier is responsible for loss
or damage suffered by the goods from taking charge

26 Convention for the Unification of Certain Rules Relating
to International Carriage by Air, signed at Warsaw, 12 October
1929. Emphasis is added throughout. In the Conventions cited
in this section, there are certain qualifications and exceptions
to basic rules quoted herein.

27 Convention on the Contract for the International Carriage
of Goods by Road (CMR), signed at Geneva, 19 May 1956.

28 International Convention on the Transport of Goods by
Rail, signed at Berne, 25 February 1961. See also the Protocol
of 25 February 1961 and Protocol A of 29 April 1964.

29 The replies to the questionnaire by India and Australia
drew attention to the Rules of the Warsaw Convention.

30 Loi No. 66-420 du 18 juin 1966 sur les contrats d'affrete
ment et de transport maritime (Journal Officiel du 24 juin
1966). This approach was recommended in the questionnaires
transmitted by France and by Greece.

of the goods (prise en charge) until delivery, unless
he proves that such loss or damage resulted from: ...
[There follow nine exceptions based on Hague Rules
article IV (2).J

"Article 29: Any clause is void and of no effect,
which has directly or indirectly as its object or its
effect: (a) to relieve the carrier of the responsibility
set out in article 27."31

36. Many replies to the questionnaire endorsed the
view that the carrier's responsibility should commence
with his receipt of the goods and continue until delivery
of the goods.32 On the other hand, other replies in
dicated satisfaction with the present scope of the Hague
Rules.33

31 The replies reported similarly broad provisions in the
Civil Code of Quebec (arts. 1674 and 1676), the Civil Code
of the Philippines (arts. 1736 and 1738) and the Commer
cial Code of Iraq (art. 315, and art. 195 of the Iraqi Maritime
draft law). Somewhat similar approaches seem to be applied
in Argentina and Brazil. It is, however, not always clear
whether the responsibilities of the carrier are subject to deroga
tion by contract. The replies of Austria, Denmark, Italy, Nor
way, Poland and Sweden reported that while the period of
responsibility is broadly defined, contractual provisions reduc
ing the carrier's responsibility may be effective with respect to
acts occurring before loading or after discharge.

32 This is the tenor of the replies of Argentina ("period of
custody of carrier or his agents"), Australia, Brazil, France,
Greece, Hungary, India (period from time goods "delivered to
the carrier or his agent or otherwise pursuant to the instruc
tions of the carrier" to the time they are delivered to the
consignee), Iraq (period of "custody"), Norway (period of
"custody and control"), and Sweden ("custody and control").
The reply of Austria suggested that the period of responsibility
should be widened. The reply of the United Kingdom, after
stating grounds for caution, noted that "loss and damage are
generally minimized by matching as closely as possible respon
sibility for and physical control of cargoes. If therefore liability
is to be placed on the carrier for the period in which the goods
are under the control of stevedores, warehousemen, etc., it
would seem essential that the carrier should have a right of
recourse against such parties. . . . The establishment of a gen
eral rule for this will be a difficult exercise . . . and the Gov
ernment of the United Kingdom anticipate that considerable
work will be necessary to establish suitable rules worldwide.
However, they would be in favour of a solution along these
lines."

33 Cambodia, Canada, Ceylon (satisfactory "from a ship
owner point of view"), Denmark, Japan, Korea, Nigeria. In
its reply the Government of Japan stated:

"It is indispensable for the carrier to be able to hold ware
houses or sheds completely controlled by him or to secure
highly reliable warehousemen as his subcontractors* [*It
should be noted that, whenever such conditions are fulfilled,
the carriers, in the case of transport by the container ship,
assume the same responsibility as under the Convention
despite the absence of any regulation to that effect.]. At the
present stage it will be quite difficult to secure the above
conditions throughout the world, since in many ports not
every carrier can obtain his private berth or warehouse for
his exclusive use because of the much restricted capacity of
the ports at the present time. Further, it is not likely that,
in the near future, the above conditions will be fulfilled in
each and every port in the world.

"In certain countries, the carrier is compelled by law to
take the delivery of the goods to ,be loaded aboard from
port authorities or customs authorities, and to deliver the
goods discharged from the vessel also to these authorities.
Under such system, it will not be equitable to make the
carrier responsible for the custody of the goods with respect
to the period before receiving them at the ship-side for
loading or the period after sending them in port area upon
discharge. This is because the carrier can neither exert effec
tive control on the warehouses or sheds placed under the
control of the authorities or on their employees, nor carry
out exact tallying, weighing or checking of the ¥oods dis
charged at the time of their delivery to the authonties."
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37. The general tenor of the replies and the practical

considerations developed above indicate that considera
tion should be given to broadening the scope of the
Hague Rules to conform more closely to the approach
of the other international transport conventions and
the recent national legislation reported above in sec
tion D-2. Such a proposal could be considered in the
context of a possible amendment of article I (e) of the
Hague Rules. Article I (e) as amended (with possible
alternative modifications indicated in brackets) might
read as follows:

"'Carriage of goods' covers the period from the
time the goods are [in charge of] [accepted for
carriage by] [received by] the carrier to the time of
their delivery."34

38. Even such a brief modification might provide
a more coherent and satisfactory approach than the
present narrow scope of the Rules.35 However, it may
be useful to consider possible clarification of the
application of the concepts that define the point at
which the responsibility of the carrier begins and ends.

39. To this end, the foregoing provision might be
amplified along these lines:

"The carrier shall be deemed to have [taken
charge of] [accepted for carriage] [received] the
goods when they have come into the possession of
the carrier or his agent or any third person acting
pursuant to the carrier's instructions. The carrier
shall be deemed to have delivered the goods when
he has surrendered possession of the goods to the
consignee or to a third person either pursuant to
the instructions of the consignee or on failure by
the consignee to give required instructions."36

40. The foregoing alternative amendments have been
presented in a context designed for maximum con
formity with the present structure of the Hague Rules.
To this end, the alternative substantive provisions

34 The modification is indicated by underscoring. If this ap
proach is accepted, appropriate adjustments would be called
for in the language of articles II and III (2) and VII.

35 Extension of the Hague Rules to periods prior to loading
and subsequent to discharge was supported by the UNCTAD
Working Group, where it was st~t~d:: "It was also felt t~at
the carrier should assume responSIbIlity for the cargo dunng
the entire period for which it remained in his or his agent's
charge or control." UNCTAD Working Group, report on sec
ond session (1971), para. 8.

86 The need for a general provision dealing with the situa
tion when the consignee fails to give instructions is suggested
by the provision of article 1738 of the Civil Code of the
Philippines, which was quoted in the reply to the questionnaire,
as follows:

"Art. 1738. The extraordinary liability of the common
carrier continues to be operative even during the time the
goods are stored in a warehouse of the carrier at the place
of destination, until the consignee has been advised of the
arrival of the goods and has had the reasonable opportunity
thereafter to remove them or otherwise dispose of them."

The first sentence of the above definition is similar to a
proposal set forth in a reply by India, suggesting that the
carrier's responsibility should commence when the goods have
been "delivered to the carrier (or his agent or otherwise pur
suant to the instructions of the carrier)".

With respect to the second sentence, consideration might
be given to whether the reference "required instructions"
should be expanded to refer to local regulations, custom or
practice governing delivery.

dealing with the period of the carrier's responsibility
have been directed to article I (e) which defines the
period of time embraced within the concept "carriage
of goods". This seems to be an appropriate setting for
the disoussion of alternative solutions to the problem
at hand; however, once a substantive decision is taken,
that decision may call for corresponding modifications
in other provisions of the Rules. In this connexion
it may be useful to bear in mind that article I (e) is
only a definition; operative provisions imposing respon
sibility must be found elsewhere. The most important
of the operative provisions is article III (2) which
states: "The carrier shall properly and carefully .. ."
perform specified functions with respect to the goods.
If article I (e) is broadened so that "contract of car
riage" embraces the period while the goods are within
the carrier's "charge" (or following "receipt" and before
"delivery") there might still be doubt as to whether
the lack of due care during this period by a stevedore
or other legal entity is the act of the "carrier".37

41. The above problem relates to the proper
phrasing of a provision that is concerned with the
standard for the carrier's re~onsibility. This question
is related to the basic issues discussed in part four
of this report. It seems premature to seek to solve the
problem of drafting at this time;37a it should be suf
ficient to note the problem for further attention after
decisions have been taken concerning the appropriate
standard for the carrier's responsibility.

PART TWO; RESPONSIBILITY FOR DECK CARGOES AND
LIVE ANIMALS

A. Introduction

42. A second subject on which the UNCITRAL
Working Group invited the secretariat to prepare a
report is that of "re~onsibility for deck cargoes [and]
live animals ...".88 The provisions of the Hague Rules
that presents the current problem is article I (c), which
provides:

"[I (c)] 'Goods' includes goods, wares, mer
chandise and articles of every kind whatsoever except
live animals and cargo which by the contract of
carriage is stated as being carried on deck and is
so carried."

37 So long as the test is one of improper conduct by the
"carrier", responsibility for the acts of third persons to whom
the carrier commits aspects of the contract of carriage might
depend on local rules of "agency" or of "respondeat superior".
Such rules are not uniform, and may not be sufficient to im
plement the policy objectives implicit in the amendment of
article I (e).

37a Some of the alternative proposals in part four of this re
port would make this problem moot.

3S The resolution of the new UNCITRAL Working Group,
(quoted in the Introduction to this report at para. 4) referred
to item 2 (e) of the UNCTAD Working Group resolution.
This latter resolution is incorporated in the UNCITRAL
resolution quoted in para. 3 of the introduction to this report.

"Transshipment" originally was included, along with "deck
cargoes" and "live animals", under item 2 (e). Analysis dis
closed that "transshipment" was related to "deviation", which
appears in 2 (d) of the resolutions, and was not related to
the other problems raised in paragraph 2 (e). Since, under the
decision of the Working Group "deviation" is reserved for
later examination, "transshipment" is not examined in this part
of the study.
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The concluding phrase, removing "live animals and
cargo which by the contract of carriage is stated as
being carried on deck and is so carried" from the
definition of "goods" leads to the result that the Rules
provide no protection against clauses in the bill of
lading relieving the carrier of responsibility for loss
or damage to such cargoes, regardless of the cause that
leads to loss or damage.

43. Problems relating to the exclusion of deck
cargoes and live animals from the scope of the Rules
were discussed by the UNCTAD secretariat report on
bill of lading, which concluded:

"There appears to be no justification for maintain
ing this exclusion; if it were abolished carriers would
still be protected adequately by the exceptions in
the Rules and the limitation of liability. Moreover,
a large number of containers are now carried on
deck, and it appears reasonable that the same prin
ciples should apply to containers carried on deck as
to those carried below deck."39

"In order to avoid the present conflicts among
the laws of different countries, and also to do justice
to cargo owners, deck cargo and live animals might
be included in the definition of 'goods' so that the
Rules would apply to them as to other cargo."40

The report of the UNCTAD Working Group includes
the following:

"The representatives of several developing coun
tries stated that the definition of 'goods' in article I
(c) of the Hague Rules should be extended so as
to cover the carriage of containers on deck, deck
cargo and live animals. In their view cargo tra
ditionally carried on deck was particularly important
to the economies of the developing countries."41

"The representatives of several developed market
economy countries agreed that containers carried on
deck should be included within the definition of
'goods' in the Hague Rules. Some others favoured
inclusion of all deck cargo in the definition of 'goods'
to be covered by the Hague Rules."42

44. The problems presented by the exclusion of
deck cargoes will be considered in section B (paras. 45
to 66), the exclusion of live animals will be considered
in section C (paras. 67 to 74).

B. Deck cargo

1. Analysis of relevant laws and practices

(a) Practices

45. In the past, it was considered that "generally
the deck is not a proper place for cargo. Goods placed
there obstruct the working of the ship, and are under
peculiar risks".4~ When the Hague Rules were intro
duced, deck cargoes seem to have consisted mainly of

~9 TD/B/CA/ISLl6, para. 93.
40 Ibid., para. 188.
41 TD/B/CA/ISL/8, para. 53.
42 Ibid., para. 66.
43 Carver, op. cit., at p. 732.

timber,44 and it has been suggested that deck cargoes
were excluded from the scope of the Rules "for the
relief of the Baltic timber trades, which were thus given
local freedom of contract",45

46. The carriage of goods on deck has increased
considerably since the introduction of the Hague Rules
in 1924 and no longer is timber the main type of deck
cargo,46 Moreover, the traditional reasons for relieving
the carrier of responsibility for deck cargo no longer
seem valid, since methods of stowage and security
measures for deck cargo have improved considerably
in recent years,47

47. Goods may be stowed on deck for a number
of reasons. For example, some goods (such as ex
plosives, chemicals, or fertilizers) may not be permitted
below deck because they are considered to be hazardous;
others (such as railroad cars, boilers, transformers or
timber) are too large or unwieldy to fit below; others
might fit below deck, but because of their size oc
cupy an excessive amount of space or, because of
their irregular shape, waste space that cannot be filled
with other cargo. Finally a large proportion of all
containers are stowed on deck.

(b) The international Convention (Hague Rules)

48. The exclusion from the Hague Rules of "cargo
which by the contract of carriage is stated as being
carried on deck and is so carried" has presented certain
problems in application. These include: (i) What is
meant by the term "deck cargo"? and (ii) What are
the required terms, and effect, of clauses in bills of
lading relating to deck cargo.

(i) The meaning of "on deck" carriage

49. "On deck" carriage is not always implied when
goods are stowed above the main deck. 48 In some
jurisdictions, case law has taken a narrow view of the
phrase "on deck". It has been held that stowage within
a permanent steel enclosure, such as a hatch-trunk, a
bridge-deck, or a hospital space, is included within the
Hague Rules. It has also been held that stowage, even
though above the main deck, that is covered so that
the cargo is afforded the same security as if it were
stowed below deck may not fall within the "on deck"
exclusion,49 In many States the scope of this exclusion
remains unclear.

44 See proceedings, International Law Association meeting,
30th Conference, Proceedings of Maritime Law Convention,
1921, page 79. Sweet and Maxwell, London, 1922.

45 Knauth, op. cit., at p. 236.
46 See C. L. Sauerbier, Marine Cargo Operations, New

York: John Wiley and Sons, 1956, p. 194.
47 It has been stated in a modern text that, with regard to

deck cargo, "lashings and bracing should be awlied with the
assumption that during the first night at sea the ship will pass
through a full hurricane. Using this philosophy, the ship will
generally be stowed safely." Ibid., p. 195.

48 One leading author has stated that "it is difficult, if not
impossible, to make any general definition of what is and what
is not deck stowage". W.E. Astle, Shipowners' Cargo Liabili
ties and Immunities, London, H. F. and G. Witherby Ltd.,
1967, p. 43.

49 The Lossie-Bank, 1938 A.M.C. 1033 (St. Cal); The Fred
W. Sargent, 1940 A.M.C. 670 (ED Mich). Knauth, op. cit.,
at p. 237; Rodiere, Traite general de droit maritime, Tome II,
p. 155. The shelter deck is still a controversial matter. See
Paris, 1925, RDMC, pro; and Rodiere, op. cit., contra; Astle,
op. cit., p. 43.
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(ii) Conditions for excluding deck cargo from the
Rules: the vaUdity of non-responsibility
clauses

50. It will be recalled that article I (c) of the
Hague Rules excludes from the Rules' coverage "cargo
which by the contract of carriage is stated as being
carried on deck and is so carried". As a result of the
phrase "stated as being carried on deck" a clause
merely stating that the carrier has liberty to carry
goods on deck (although in common use) is not suf
ficient to exclude the application of the Rules: the bill
of lading must state that the goods are in fact carried
on deck. 50 Consequently, when cargo is stowed on deck,
carriers customarily insert in their bills of lading (either
by rubber stamp or by typing) an additional clause
stating that the specific goods covered by the bill of
lading are being carried on deck at shipper's risk and
that the carrier accepts no responsibility for loss or
damage to them from any cause whatsoever. 51 In most
cases, the insertion of such a clause is effective to
remove deck cargo from the scope of the Rules.

51. Clauses that disclaim all responsibility for deck
cargo are widely used and are generally valid. The
practical result is that carriers rarely are legally
responsible for loss or damage to deck cargo,
regardless of the cause or extent of loss or damage.

2. Suggested alternative solutions

52. Alternative approaches that may be considered
include the following: (a) Inclusion of all deck cargo
within the protection of the Hague Rules; (b) Inclusion
only of "containers" carried on deck; (c) Amendment
to clarify what constitutes "deck cargo" excluded from
the Rules.52

(a) Inclusion of all deck cargo within the scope of
the Rules

53. The inclusion of all deck cargo was suggested
by the UNCTAD secretariat report on bills of lading,53

50 See Svenska Traktors v. Maritime Agencies (1953), 2
Ll.L. Rep. 124.

51 An example of this type of clause is one that was widely
recommended by protection and indemnity (P and I) clubs to
their members:

"Carried on deck without liability for loss or damage
however caused".
See Selected Circulars 1951-1958, United Kingdom Mutual

Steamship Assurance Association Ltd., No.1, BUITup
Mathieson and Co. Ltd., London, undated. Other, similar forms
of this clause are: "Goods carried on deck at shipper's risk",
or "at the sole risk of owners of the goods". See also the
Model "P and I" bill of lading (see "Bills of Lading", Re
port by the UNCfAD secretariat (TD/B/C.4/1SL/6, Annex
III), which states in clause 4 (A): "The carriers shall be under
no responsibility . . . in the case of . . . cargo which in this
bill of lading is stated as being carried on deck and is so
carried (none of which is subject to the Hague Rules at any
time when, but for the provisions of this clause such goods
would be the responsibility of the carrier)."

52 A fourth alternative would be to maintain the present
provisions of the Hague Rules concerning "on deck" cargo.
The tenor of the replies received to the questionnaire suggests
that this alternative would receive little support.

53 Op cit., para. 93: "Thre appears to be no justification for
maintaining this exclusion [of deck cargo]; if it were abolished
carriers would still be protected adequately by the exceptions
in the Rules and the limitation of liability ...".

by representatives both of developing countries and of
some developed market economy countries in the
UNCTAD Working Group,54 and by many replies to
the Secretariat's questionnaire.55

54. In support of this alternative it may be sug
gested that the fact that the carriage of deck cargo
may be subject to certain special risks hardly justifies
total removal of responsibility for deck cargo without
regard to the risk that may lead to loss or damage.
For example, under the Hague Ru1es as they now stand,
the carrier may be free of responsibility under article III
( 1) toward owners of deck cargo to "use due diligence"
to: (a) "Make the ship seaworthy"; or (b) "Properly
man, equip and supply the ship". Similarly, under the
Hague Rules, the carrier may be completely relieved
responsibility under article III (2) to "properly and
carefully load, handle, stow, carry, keep, care" for and
discharge" deck cargo which he had accepted for
carriage.56

55. The lack of any carrier responsibility for deck
cargo has significant commercial consequences. Inter
national sales of goods often provide for payment under
letters of credit on the presentation of specific docu
ments including a bill of lading. Unless specifically
authorized in the letters of credit, it is considered a
violation of the credit to stow goods on deck, and thus
most banks will not accept bills of lading for deck
cargo.57 Naturally this creates practical difficulties in
the transfer of such goods. Moreover, many ordinary
marine in~urance policies exclude deck cargo from their
coverage, as underwriters often require that on deck
shipments be separately noted and declared in "ship
ped" bills of lading, and that an additional insurance
premium be paid for deck cargo.

56. To some extent, such practical difficulties with
resale and insurance may result from the fact that it
may be feared that some types of deck cargo may be
~ubject to greater risk as a result of deck carriage.
Nevertheless, a contributing factor to the difficulties in
resale and insurance is the fact that under the present
system it is virtually impossible for the cargo owner
(or his insurer) to recover from the carrier for lossl
damage to deck cargo. The inclusion of deck cargo
within the scope of the Rules might cause bills of
lading covering deck cargo to become more effective
vehicles for the transfer of such goods, and might
improve the terms of their in~urance.

57. Problems presented by the exclusion of deck
cargo from the Hague Rules have arisen in the prep
aration of the Draft Convention on the Combined

54 See para. 43 above.
55 See para. 59 below.
56 Should deck cargo be included within the scope of the

Rules, the carrier would be protected by several of the pro
visions contained in article IV of the Rules.

57 See article 20 of the Uniform Customs and Practice of
the ICC: "Banks will refuse a bill of lading showing the
stowage of goods on deck, unless specifically authorized in the
credit." See also Knauth, p. 237: "A 'clean' bill of lading is
an unwritten representation that the cargo will be carried under
deck, unless there is a custom or usage of the trade permitting
on deck carriage, or custom or usage as between the carrier
and the particular shipper." citing The St. Johns, N.F., 1923
A.M.C. 1131, 263 U.S. 119; Davidson v. Flood Brothers, 1929
A.M.e. 213 (9th Circuit Court of Appeals).



Part Two. International Legislation on Shipping 273

•

Transport of Goods (known as the TCM Convention)
which is to be considered for international adoption
at a joint IMCO/UN Conference in November 1972.
This Draft Convention embodies a concept known as
the "network system" of liability, which can be ex
plained (briefly) by the following example: In a Com
bined Transport Operation, part of which was by sea
and part by rail, if it can be proved that a loss or
damage occurred during the sea leg, then the liability
of the Combined Transport Operator for that loss or
damage is to be governed by the Hague Rules instead
of the terms of the Draft TCM Convention.58 And if
the Hague Rules are applied under the "network
system" of liability, the Draft Convention specifically
stipulates that the provision of the Rules "shall apply
to all goods whether carried on deck or under deck".59

58. Should it be decided to amend the Hague Rules
to cover deck cargo, the simplest approach would be
to omit this exception from article I (c); the relevant
language would then read:

" 'Goods' includes goods, wares, merchandise and
articles of every kind whatsoever ...".60

59. A majority of the replies that expressed an
opinion on article I (c) !>upport such an amendment
to this effect.61

58 Similarly, if it could be proved that the loss/damage oc
curred during the Rail leg, then the CTO's liability would be
governed by the CIM (Convention internationale concernant
Ie transport des marchandises par chemin de fer, 25 February
1961.)

59 See art. 11 (b) (ii) Draft Convention on the Combined
Transport of Goods (TCM Convention) (draft text prepared
by the Drafting Committee set up at the third and fourth
sessions of the Joint Meeting). Report of the Third Session
of the Joint IMCO/ECE Meeting to Study the Draft Con
vention on the Combined Transport Contract (TCM Con
vention) (28 June-2 July 1971) (TRANS/370 CTC/III/l).
Although Combined Transport Operations would in large
measure involve containerized shipment the scope of the cur
rent drafts is not so restricted. See also BIMCO Combined
Bill of Lading (COMBICONBILL).

60 The question of whether "live animals" also should be
included is considered below at para. 6.

61 Replies supporting removal of the exclusion for "deck
cargo" are those of Brazil, Hungary, Greece, India, Iraq,
Nigeria and Norway. In addition, the reply of Sweden sug
gested that removal of the exclusion be given "serious con
sideration", the reply of Korea stated that the present rules
on this topic need improvement; the replies of France and
Austria suggested that "deck cargo" should be brought within
the Rules, but indicated that it should be possible to limit
responsibility by contract. Finally, the reply of the United
Kingdom stated that, with regard to deck cargo, "there is no
reason why the shipowners should not be subject to the Rules
except for damage arising from the deck carriage itself'; and
Poland appeared to favour removal of the exclusion but cau
tioned that "cargo not resistant to atmospheric conditions ...
would not be duly protected". Replies supporting the continued
exclusion of "deck cargo" are those of Cambodia, Canada,
Ceylon ("as shipowners") Japan, the Philippines and Saudi
Arabia. In its reply the Government of Japan stated:

"It is impracticable to specify and make an express agree
ment beforehand which containers shall be stowed on deck,
and it is indispensable for container ships to be able to stow
the containers both under deck and on deck. Furthermore.
judging from the design and structure of container ships and
that of containers themselves, it is safe for the goods in con
tainers to be stowed on deck and so carried. Therefore, it is
possible for the carrier to assume the same responsibility with
respect to those goods both on deck and under deck."

The replies summarized here relate only to the "on deck"
exclusion; the re&ponses with respect to live animals will be
summarized in Section C, infra.

60. A more qualified approach, proposed in the
United Kingdom reply to the questionnaire, would
supplement the amendment suggested above by the
following addition to article IV:

"In respect of cargo which by the contract of
carriage is stated as being carried on deck and is so
carried, all risks of loss or damage arising or resulting
from perils inherent in or incident to such carriage
shall be borne by the shipper and the consignee but
in other respects the custody and carriage of such
cargo shall be governed by the terms of this Con
vention."

(b) Amendment of the Hague Rules to include only
containers carried on deck

61. The enormous expansion of containerized
transport in the past decade has presented special
problems concerning the adequacy of the existing Hague
Rules provisions on deck cargo.62 A significant pro
portion of all containers carried are loaded on deck,
and generally very little attention is paid as to which
containers are loaded on deck and which ones under
deck. As a result, usually none of the parties--carrier,
cargo owner, consignee or insurance company-knows
in advance which of the containers will be loaded
under deck (hence covered by the Hague Rules) and
which will be loaded on deck (hence not covered).63

62. If the "on deck" exclusion is not completely
removed, consideration might be given to an alternative
approach whereby the Hague Rules would be revised
to apply to all containers regardless of whether they are
carried on deck or in the hold.64

63. Revision of the Hague Rules to implement this
3!pproach could take several possible f01111S. Two exam
ples of such an amendment to article I (c) are offered
below. (Additions to the present provision are in italics.)
Art. I (c): "'Goods' includes goods, wares, merchandise and

articles of every kind whatsoever except live animals and
cargo (other than freight containers) which by the contract
of carriage is stated as being carried on deck and is so
carried." or

Art. I (c): "'Goods' includes goods, wares, merchandise and
articles of every kind whatsoever except live animals and
cargo which by the contract of carriage is stated as being
carried on deck and is so carried. However, 'goods' shall

62 As of 1 July 1970, the world fleet included 167 fully
cellular container ships with a combined tonnage of 1,907,801
gross registered tons, an average of 11,424 grt. per vessel. As
of 31 July 1970, 180 container ships were on order, with a
combined capacity of 3,636,020 dead weight tons, an average
of 20,200 dwt. per vessel. Review of Maritime Transport. 1970,
Report by the UNCTAD secretariat (TD/B/C.4 82, 19 Janu
ary 1971, United Nations publication, Sales No.: 71. II. D. 8).

63 Moreover, it is felt by many that containers can be carried
as safely on deck as below deck. For example, the Swedish
Government, in its reply to the questionnaire, stated that "the
risks involved ... in the carriage of containers 12 metres
above sea level are not substantially different from the risks
to which goods carried in the holds are exposed". This alter
native was supported by the reply of Denmark.

64 Such a revision is anticipated by a bill of lading used by
one leading company engaged in the container trade (Asso
ciated Container Transportation (Australia) Ltd.), which in
corporates the provisions of the Hague Rules, but which de
fines "goods" as "the cargo accepted from the shioper and
includes any containers supplied by or on behalf of the
carrier".
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include all freight containers, whether carried on deck or
below deck."

64. Amendments such as these suggested above
might raise questions concerning precisely what is meant
by the term "container".65 To meet this problem, con
sideration might be. given to the definition in recom
mendation R-668 of the International Organization for
Standardization which is as follows:

"'A freight container is an article of transport
equipment,

"'(a) Of a permanent character and accordingly
strong enough to be suitable for repeated
use;

" '(b) Specially designed to facilitate the carriage
of goods, by one or more modes of
transport, without intermediate reloading;

" '(c) Fitted devices permitting its ready handling,
particularly its transfer from one mode of
transport to another;

"'(d) So designed as to be easy to fill and
empty;

"'(e) Having an internal volume of 1 m3 (35.3
£1.3 ) or more.

"'The term freight container includes neither
vehicles nor conventional packing.' "

(c) Amendment to clarify what constitutes "on
deck" cargo excluded from the Rules

65. Uncertainties concerning exactly what consti
tutes "deck cargo" were discussed at paragraph 49
above. Should deck cargo remain outside the scope of
the Rules, it would be useful to amend article I (c)
to clarify what is meant by "deck cargo". For example,
it was pointed out above that cargo which is stowed
above the main deck but within certain types of
enclosures, such as hatch-trunks, bridge-decks or
hospital spaces, is sometimes considered to be "under
deck" and is included within the Hague Rules. It was
stated that the test in many cases appears to be whether
covered stowage, even though above the main deck,
gives the cargo the same security as if it were stowed
below deck.

66. There is, however, no uniform acceptance of
this test for determining what is to be considered "deck
cargo" for the purpose of exclusion from the Rules.
Should no other action be taken to amend article I (c)

65 ''There are various types of containers, including non
collapsible containers of rigid construction and collapsible
ones. Moreover, containers can be classified according to their
size, the material used in their construction and the nature of
the commodity to be placed in them. . . . Containers are
usually framed with iron, but the walls may consist of various
materials, such as plywood, aluminum, steel or stainless steel,
or reinforced fiberboard. . . . From the point of view of spe
cialized accommodation and structure, there are also many
kinds of containers, for example, open-top containers for bulk
cargoes, mesh containers for livestock, humidity-controlled
and air-conditioned containers for vegetables and fruit, re
frigerated containers for cold storage cargoes, tank containers
for liquid cargoes, etc." Unitization of Cargo, Report by the
UNCfAD secretariat, New York; United Nations, 1970, p. 12
(TD/B/C.4/75; United Nations publication, Sales No.:
E.71.I1.D.2) .

it might be desirable to incorporate into article I (c)
the test given above for deternnining what constitutes
deck cargo. This could be done by adding to article I
(c) a sentence such as the following:

"However, cargo that is stowed above the main
deck but within permanent enclosures that .provide
for the cargo substantially the same security as if
it were stowed below deck shall not be considered to
be 'deck cargo'within the meaning of this article."

C. Responsibility for live animals

1. Introduction

67. As noted above66 the definition of "goods" in
article I (c) of the Hague Rules includes the phrase
"except live animals ..." so that the carriage of live
animals is excluded from the coverage of the Rules.
Virtually all carriers insert clauses in the contract of
carriage67 disclaiming all responsibility for the loss of
live animals.68 Any limitations upon the carrier's
freedom to contract out of responsibility for live animals
must be found outside the Hague Rules-in the general
rules of bailment or contract law of national com
mercial codes or case-law. The objections that have
been raised to this result have been noted in paras. 43
supra.

2. Risks in the carriage of live animals

68. The carriage of live animals involves several
risks that do not exist in the carriage of inanimate
objects. Animals are susceptible to disease and injury,
and have requirements of feeding, watering and ventila
tion about which the carrier may have insufficient
knowledge. Animals (especially wild animals) may be
accompanied by an attendant or keeper over whom
the carrier has no authority.69 Other international con
ventions have made special provision for live animals.70

66 See para. 40 above.
67 Frequently carriers do not issue bills of lading when

carrying live animals. Instead they issue a consignment note,
or some other form of receipt, the terms of which purport
to exempt them from any liability arising from any cause
whatsoever. Carriers usually agree with shippers on arrange
ments to accommodate and feed the animals.

68 See, for example, the ALAMAR (Association latino
americana de armadores, or Latin American Shipowners' As
sociation) bill of lading (contained in the UNCTAD secre
tariat report on bills of lading, op cit., annex III), para. 24:
"This bill of lading shall not apply to the carriage of live
animals. If it should be utilized for that purpose, however,
the carrier shall be in no way liable for any injuries, deaths
or illnesses of the animals during carriage, loading or un
loading, and the immunities and limitations provided for in
article 4, paras. 1, 2, 4 and 5 of the [Hague Rules] and such
other clauses of this bill of lading as may be appropriate, shall
apply." See also the "Model P and I" bill of lading (UNCfAD
secretariat report on bills of lading, annex III) para. 4 (a):
"The carrier shall be under no responsibility; ... (ii) in the
case of live animals . . . at any time when, but for the pro
visions of this clause such goods would be the responsibility
of the carrier."

69 It was an exception at common law that a carrier is not
responsible for a loss or damage which has resulted from
an inherent quality or defect of the thing carried. In the case
of animals, he was "not responsible for the progress of disease
in them, or for injuries arising from their own vice or timidity".
Carver, op. cit., at p. 15.

70 The International Convention Concerning the Carriage
of Goods by Rail (CIM), Berne 1956, art. 27 (3) (g); the
Convention on the Contract for the International Carriage
of Goods by Road (CMR), Geneva 1961, art. 17 (4) (t).
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69. The exclusion of "live animals" from the Hague
Rules seems to have resulted from such special hazards
presented by this type of cargo. However, it has not
been suggested that carriers should be made liable for
losses caused by such hazards but rather that carriers
should not be able to avoid responsibility for losses
arising from causes other than inherent vice of live
animals-such as the seaworthiness of the ship.71

70. If live animals should be brought within the
scope of the Rules, carriers could have the benefit of
the provision in article IV (2) (m) that the carrier is
not responsible for loss or damage arising from "inherent
defect, quality or vice of the goods". On the other
hand, it might be considered that the scope of this
exception is not clear, and presents particularly dif
ficult problems in relationship to live animals, since
the cause that leads to the death or injury of an animal
may be difficult to ascertain.

3. Alternative solutions

71. One alternative, supported by several replies,
would be to maintain the present provision of the
Hague Rules excluding live animals from the scope of
the Rules.72

72. A second alternative would include live animals
within the scope of the Hague Rules. This would be
accomplished by the deletion of the phrase "except live
animals" from article I (e). Article I (c) would then
read, in relevant part: "'Goods' includes goods, wares,
merchandise and articles of every kind whatsoever."

73. If action is taken to include "live animals", it
might be considered that the exception in article IV (2)
(m) with respect to "inherent vice" does not give
sufficient protection with respect to the problems of
live animals; if so, consideration might be given to
this question in connexion with the review of article IV.

74. Alternatively a provision might be modelled
on the appropriate provisions in the International Con
vention Concerning the Carriage of Goods by Rail
(CIM) , and the Convention on the Contract for the
International Carriage of Goods by Road (CMR).73
Article 27 (3) of the CIM Convention provides in part:

"3. ... the railway shall be relieved of liability
when the loss or damage arises out of the special
risks inherent in one or more of the following cir
cumstances:

71 Removal of the exclusion of "live animals" from the
Hague Rules was supported by the replies of Brazil, India and
Iraq. The replies of France and Austria suggested that "live
animals" should be brought within the Rules, but indicated
that it should be possible to limit responsibility by contract.
Removal of this exclusion was strongly opposed in the reply
of Japan, which stated that it is a "considerable risk, almost
tantamount to gambling, to undertake the carriage of live
animals, while ensuring their life or health" (except "in the
trade of sheep on a large scale, where certain mortality rate is
agreed upon ..."). Removal of this exclusion was further op
posed in the replies of Cambodia, Canada, Ceylon ("as ship
owners"), Denmark, Greece, Norway, Philippines, Poland
("the problem of carrying live animals calls for a separate and
detailed regulation"), Saudi Arabia, and Sweden. Other replies
made no specific mention of the subject.

72 For a summary of the replies see note 65 supra.
73 Those provisions are discussed infra in part four of this

report at section D.

"
"(g) the carriage of livestock"

Article 17 (4) of the CMR Convention provides in
part:

"... the carrier shall be relieved of liability when
the loss or damage arises from the special risks
inherent in one or more of the following cir
cumstances:

"(f) the carriage of livestook."

PART THREE: CLAUSES OF BILLS OF LADING CONFINING
JURISDICTION OVER CLAIMS TO A SELECTED FORUM

A The setting

1. Decision to examine choice of forum clauses

75. In response to the programme of work developed
at the fourth session of UNCITRAL,74 this part of
the report deals with "jurisdiction" clauses in bills
of lading, i.e., clauses providing that claims arising from
the contract of carriage may only be asserted in a
designated forum. 75 These clauses are normally pre
pared by carriers in the interest of their convenience
in presenting their defences to cargo owners' claims for
loss or damage to cargo. On the other hand, it has been
contended that the place for suit specified in the bill
of lading is often so inconvenient to cargo owners as
to impede the full and fair presentation and adjudica
tion of claims. These conflicting interests are analysed
more fully in section 3, infra.

2. Examples of choice of forum clauses

76. Bills of lading are usually prepared by the
carrier, often on the basis of model standard forms
prepared by associations of shipowners or liner con
ferences. One such standard form is the "CONLINE"
bill of lading, which is a set of Liner terms approved
by the Baltic and International Maritime Conference
(BIMCO). The CONLINE bill of lading is typical with
respect to the choice of the place where claims must
be brought. The bill of lading states:

"3. Jurisdiction

"Any dispute arising under this bill of lading
shall be decided in the country where the carrier has
his principal place of business, and the law of such
country shall apply except as provided elsewhere
herein. "76

7! See Introduction to the report supra, paras. 1-6.
75 "Jurisdiction" has various meanings but clauses on choice

of forum have received primary attention and present the
most serious unsolved problems.

76 The full text of the CONLINE bill of lading is set out
in annex III of the UNCTAD secretariat report on bills of
lading (TD/B/CA/86, annex III) p. 14. In Socialist coun
tries the general conditions of liner bills of lading are based
on the "CONLINE" terms. Emphasis here and elsewhere has
been added.

In January 1971, the Baltic and International Maritime
Conference adopted model terms called the Combined Trans
port Bill of Lading ("COMBICON BILL") whose choice of
forum clause is quoted infra in connexion with the ALAMAR
Model Bill of Lading. The COMBICON clause provides the
plaintiff with a choice of fora.
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77. In the standard "Trident Bill of Lading" the
place where claims must be brought is a specified city.
The choice of forum clause provides:

"Jurisdiction

"All actions under the present contract of carriage
shall be brought before the Court at Caracas, Vene
zuela, if Compania An6nima Venezolana de Vabe
gaci6n is the carrier, before the Judge or Tribunal
at Bogota if Flota Mercante Grancolombiana S.A.
is the carrier and before the Court at Amsterdam
if the Koninklijke Nederlandsche Stoomboot-Maats
chappij N.V. is the carrier and no other judge or
tribunal shall have jurisdiction with regard to any
such actions unless the carrier appeals to another
jurisdiction or voluntarily submits himself thereto."77
78. The Model "P and I" bill of lading, which is

frequently employed, is designed for the designation of
a single forum. Although the designated forum is left
blank in the model clause, the litigated cases indicate
that the carriers usually designate their principal place
of business. The model clause provides: 78

"32. Jurisdiction

"The contract evidenced by this bill of lading shall
be governed by law and any dispute
thereunder shall be determined in

[Place]

according to
- law to the exclusion of the jurisdic-
tion of the courts of any other country."

79. Unlike the foregoing bills of lading, the
ALAMAR (Latin American Shipowners Association)
model bill of lading gives the plaintiff a choice of
three fora. It will be noted that one of the choices is
"the defender's country of domicile"; the other two,
expressed in general terms, refer to places for per
formance of the contract of carriage. The relevant
provision is as follows:

"3. Competent court

"In any action derived from this contract of
carriage, the courts of the place in which the obliga
tion whose performance is claimed to be performed
shall have jurisdiction, unless the plaintiff opts for
the courts of the defender's country of domicile or
for those of the place in which the voyage ter
minated."79

77 The "Trident Bill of Lading" was annexed to the reply
by the Government of Venezuela to the questionnaire.

78 The full text of the Model "P and I" bill of lading is
set out in the UNcrAD secretariat report on bills of lading,
annex Ill, pp. 21, 24 and 40.

79 The full text of the ALAMAR bill of lading is set out in
annex III of the UNCTAD secretariat report on bills of lad
ing, pp. 1, 2. The COMBICON model bill of lading (see
supra foot-note 76) adopted by BIMCO provides with respect
to choice of forum:

"5. Law and jurisdiction
"Disputes arising under this B/L shall be determined at the

option of the Claimant by the courts and subject to clause
12 of this B/L in accordance with the law at:

3. Interests of the parties

(a) The carrier

80. The carrier, in preparing a bill of lading clause
requiring that claims only be asserted in a designated
forum, is interested in restricting litigation to a place
that is convenient. To minimize expense, the carrier
is interested in having claims brought in the courts of
the country in which he has his headquarters, or at
least an office. Moreover, since there are likely to be a
number of claims against him, either arising out of one
incident or over a period of time, he would not wish
to have to defend in as many countries as there are
claimants or in all the ports of call of his ships. In some
instances, claims arising from damage to the ship and
to cargo may be interdependent; in such circumstances
there may be a special reason for concentrating the
litigation of these claims in a single court.80

81. The carrier also has an interest in assuring that
any litigation would be brought to a court with whose
procedures and rules the carrier is familiar. The carrier
may also fear that the claimant, in selecting the forum
for suit, might choose a tribunal with legal rules and
outlook that would be favourable to the claimant and
hostile to the carrier. Even if both the courts of the
country selected by the owner and the courts selected
by the carrier in the bill of lading would apply the
same legislation there may be differences in interpreta
tion that would have decisive effect on the outcome of
litigation; all these factors may be taken into account
in drafting the clause in the bill of lading.

(b) The cargo owner

82. Whether the shipper (seller) or the consignee
(buyer) will be the owner of the cargo and therefore
the claimant in an action against the carrier for damage
or loss of goods depends on the contract of sale. The
terms of shipping in the sales contract, such as f.o.b.,
f.a.s., c.i.f., and c. & f., will normally determine when
the property passes and when the buyer assumes the
risk of loss. The partners to sales transactions involving
maritime shipment usually employ a contract term that
places the risk of transit loss on the buyer. One reason
is the fact that damage in transit is usually discovered
only after arrival of the cargo; at that point the buyer

"(a) the place where the carrier has his habitual residence
or his principal place of business or the branch or
agency through which the contract of combined
transport was made, or

"(b) the place where the goods were taken in charge by
the Carrier of the place designated for delivery.

"No proceedings may be brought before other courts un
less the parties expressly agree on both the choice of another
court or arbitration tribunal and the Jaw to be then ~p

plicable."
80 If the 1924 Brussels Convention is modified to regulate

choice of forum clauses, account will have to be taken of the
manner in which the appropriate court is determined under
international legislation and rules such as International Con
vention for the Unification of Certain Rules Relating to the
Limitation of the Liability of Owners of Seagoing Vessels
(Brussels, 25 August 1924), Conventions on Maritim~ Law,
Ministere des affaires etrangeres et du commerce exteneur de
Belgique, I.V. 1968, p. 19, the International Convention Re
lating to the Limitation of the Liability of Owners of Sea
Going Ships (Brussels, 10 October 1957), ibid., at p. 67, and
the York-Antwerp Rules, 1950 (general average) adopted by
the International Maritime Committee and the International
Law Association.
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is in a better position than the seller to salvage damaged
goods, ascertain the extent of the loss, and press a
claim for the damage. As a result, the buyer-consignee
is more likely to be the plaintiff.

83. The shipper and the consignee (like the carrier)
have an interest in the selection of a court that is not
remote, or foreign or hostile. Litigating in a foreign
court will involve the expense of retaining foreign
lawyers, and other costs incidental to the prosecution
of a suit such as translation of documents and testimony,
travel of witnesses, cables, mailings and telephone com
munications. Particularly in connexion with small claims,
these burdens may be so heavy that the cargo owner
may be discouraged from pressing even a clearly valid
claim.

84. To avoid possible inconvenience both in expense
of litigation and availability of witnesses the cargo
owner would prefer to have his claim litigated in his
own country's courts or those selected by him in a
convenient place. For the shipper, this would generally
be the courts of the place of shipment and for the
consignee the courts of the place of delivery.81

85. The foregoing analysis ~uggests that the interests
of the carrier and cargo owner are often inconsistent.
The central problem of this study is whether it will
be possible to reconcile the parties' essential interests
in a manner that will be reasonably fair to both.

B. Existing legal rules with respect to choice of
forum clauses

86. The effectiveness of a choice of forum clause
is tested when an action is brought in a court other
than a court chosen in the bill of lading. It would
appear that "as a practical matter such a clause can
have little efficacy unless the courts of the other states
will, out of deference to it, refuse to hear suits brought
in violation of its terms".82

87. The International Convention for the Unification
of Certain Rules Relating to Bills of Lading (the 1924
Brussels Convention or "Hague Rules") contains no
provision specifically aimed at regulating either choice
of forum clauses or arbitration clauses.83 As a result,

81 Often the claimant is the insurer who has paid a claim
with regard to which the cargo owner has rights against the
carrier. The insurer then becomes the owner of these rights
and brings an action to assert such rights. His interests are
similar to those of the party to whose rights he was subrogated,
except that in some instances the insurer will have branches
in the tara selected by the carrier, and may have more ex
perience than the cargo owner with foreign rules and pro
cedures. However, the insurer would have problems com
parable to the cargo owner in transporting witnesses and other
evidence to a tribunal remote from the point of delivery or
other place where the damage was discovered. It may be as
sumed that the expenses borne by the insurer in the prosecu
tion of a claim before courts in a distant or inconvenient place
will eventually be passed on to the insured in the form of
higher insurance premiums. See Gilmore and Black, op cit.,
at 86-86.

82 Reese, "The Contractual Forum: Situation in the United
States", 13 Am. J. Compo L. L. 187 (1964).

83 In some situations choice of forum clauses have run afoul
of article III (8) of the Hague Rules, on the ground that such
clauses (in effect) relieved or lessened the carrier's liability
as established in the Convention. These cases will be discussed
at para. 92, intra.

the effectiveness of such clauses depends on the rules
of the national legal systems. These rules vary widely
in their answers to this decisive question: Will the
national courts stay or dismiss an action arising out
of a contract of carriage on the ground that the
contract of carriage states that the claim may only
be presented to some other tribunal? Attention will
first be given to jurisdictions that deny effect to choice
of forum followed by jurisdictions that, in varying
degrees, give effect to such clauses.

88. In a few countries statutory rules deny effect
to choice of forum clauses. For example, the Australian
Sea-Oarriage of Goods Act, 1924, provides in article 9:

"( 1) All parties to any bill of lading or document
relating to the carriage of goods from any place
in Australia to any place outside Australia shall
be deemed to have intended to contract according
to the laws in force at the place of shipment, and
any stipulation or agreement to the contrary, or
purporting to oust or lessen the jurisdiction of the
Courts of the Commonwealth or of a State in respect
of the bill of lading or document, shall be illegal,
null and void, and of no effect.

"( 2) Any stipulation or agreement, whether made
in the Commonwealth or elseWhere, purporting to
oust or lessen the jurisdiction of the Courts of the
Commonwealth or of a State in respect of any bill
of lading or document relating to the carriage of
goods from any place outside Australia to any place
in Australia shall be illegal, null and void, and of
no effect."84

89. The maritime codes of Lebanon and Syria
contain similar restrictions.85

90. A somewhat less sweeping prohibition, not
limited to maritime cases, may b~ found in the Code
of Civil Procedure of Italy. Article 2 provides that
the jurisdiction of the Italian courts may not be ousted
in favour of foreign courts unless the parties to the
contract are foreigners or one of the parties is foreign
and the other party, although Italian, is not domiciled
or resident in Italy. This general provision has been
applied to maritime cases.86

91. In other countries courts have denied effect to
choice of forum clauses, in bills of lading, forbidding

84 The refusal of a stay pursuant to the statute was affirmed
by the High Court of Australia in Compagnie des Messageries
Maritimes V. Wilson, 94 C.2.R.577 (Austl 1954). Dixon, C. J.
stated: "It can hardly be doubted that its object was to in
sure that Austrialian consignees of goods imported might en
force in Australian courts the contracts of sea-carriage evi
denced by the bills of lading which they held" (at p. 583).
The Merchant Shipping Act No. 57 of 1951 of the Republic
of South Africa contains a provision similar to article 9 of
the Australian Sea-Carriage of Goods Act.

85 Article 212 of the Lebanese Code de commerce mari
time 1947 and article 212 of the Syrian Code de commerce
maritime 1950 are identical and include a provision nullifying
clauses in bills of lading which would derogate from the com
petence of the court.

86 For examples of the application of the Code to maritime
cases see Siesby, "On Jurisdiction and Arbitration Clauses in
Maritime Contracts" 4 Arkiv for Sjorett 388 (1960). A similar
provision is article 99 of the Portuguese Code of Civil Pro
cedure of 1939.
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suit in the national courts; these include Spain,87
Argentina,88and Pakistan.89

92. In one jurisdiction, choice of forum clauses have
been held inconsistent with article HI (8) of the Brussels
Convention, which provides:

"Any clause, covenant, or agreement in a contract
of carriage relieving the carrier or the ship from
liability for loss or damage to, or in connexion with
goods arising from negligence, fault, or failure in
the duties and obligations provided in this article
or lessening such liability otherwise than as provided
in this Convention shall be null and void and of
no effect ..."

It has been concluded that requiring a claimant to
sue in a foreign court, in effect, relieves the carrier
of reSiponsibility which is established by the Convention
and which is protected from contractual derogation
by article III (8) above. The United States Court of
Aprpeals for the Second Circuit in lruJussa Corporation
v. S. S. Ranborg,9Q stated its view of the effect of
article III (8) :

"A clause making a claim triable only in a foreign
court would almost certainly lessen liability if the
law which the court would apply was neither the
Carriage of Goods by Sea Act nor the Hague Rules.
Even when the foreign court would apply one or
the other of these regimes, requiring trial abroad
might lessen the carrier's liability since there could
be no assurance that it would apply them in the
same way as would an American tribunal .. , and
[article III (8) ] can well be read as covering a
potential and not simply a demonstrable lessening
of liability.... We think Congress meant to in
validate any contractual provision in a bill of lading
for a sh1pment to or from the United States that
would prevent cargo able to obtain jurisdiction over
a carrier in an American court from having that
court entertain the suit and aprply the substantive
rules Congress had prescribed."

93. The Belgian courts have also reacted to the
possibility that choice of a foreign forum would impair
the protection intended by the Brussels Convention.
Although there is a general rule that choice of forum
clauses are to be given effect, it aprpears that this rule
will not be followed if the chosen forum is not required
to apply the rules of the Brussels Convention as inter
preted by the Belgian courts or if it is unknown whether
those rules will be applied.91

94. In English law, the effectiveness of choice of
law clauses depends on the examination and balancing
of a number of considerations.92 Brandon, J. in The

87 Revista de derecho privado 1956, p. 374.
88 See reply of Government of Argentina to the question

naire. See also Schwind, "Derogation Clauses in Latin Amer
ica", 13 Am. 1. Compo L. 167, 171 (1964).

89 Chowdhury V. Mitsui D.S.K. Lines, Ltd. (Pakistan Su
preme Court) [1970] 2 LLR 272.

90 377 F. 2d 200, 203, 204 (2d Cir. 1967).
91 Rodiere, Traite general de droit maritime, tome TI, p.

450-452.
92 See The Fehmarn (1957) lWLR 815; (1957) 2 All

England Law Reports 707 where the rule was applied and
the choice of forum clause was not given effect.

Eleftheria93 provided the following description of
English law on the subject:

"The principles established by the authorities can,
I think, be summarized as follows: (I) Where the
plaintiffs sue in England in breach of an agreement
to refer disputes to a foreign court, and the de
fendants apply for a stay, the English court, assuming
the claim to be otherwise within its jurisdiction, is
not bound to grant a stay but has a discretion
whether to do so or not. (II) The discretion should
be exercised by granting a stay unless strong cause
for not doing so is shown. (Jill) The burden of
proving such strong cause is on the plaintiffs. (IV) In
exercising its discretion, the court should take into
account all the circumstances of the particular case.
(V) In particular, but without prejudice to (IV), the
following matters, where they arise, may properly
be regarded: (a) In what country the evidence on
the issues of fact is situated, or more readily
available, and the effect of that on the relative con
venience and expense of trial as between the English
and foreign courts; (b) Whether the law of the
foreign court applies and, if so, whether it differs
from English law in any material reSipoct; (c) With
what country either party is connected, and how
closely; (d) Whether the defendants genuinely desire
trial in the foreign country, or are only seeking
procedural advantages; (e) Whether the plaintiffs
would be prejudiced by having to sue in the foreign
court because they would (i) be deprived of security
for that claim, (ii) be unable to enforce any judge
ment obtained, (iii) be faced with a time-bar not
applicable in England, or (iv) for political, racial,
religious or other reasons be unlikely to get a fair
trial. "

The Canadian courts appear to have developed a
similar attitude. The reply of the Government of
Canada to the questionnaire included the following
summary:

"The courts in Canada have held on various
occasions that they have discretion to decide whether
or not they should honour jurisdiction clauses in
corporated into bills of lading. This discretion will
be exercised upon proof of facts concerning the
country of the ship's flag, the domiciles of the ship
owner, the shipper and the consignee, the countries
from where and to where the shipment was being
carried, the place and circumstances under which
the shipment was damaged and from where the
witnesses will have to be brought to trial; in other
words, in what jurisdiction, be it in the country
where the action was instituted or the country men
tioned in the jurisdiction clause, would it be most
convenient and inexpensive to the parties to have
the case heard.94

93 (1969) 2 All England Law Reports 641, 645. The cargo
was loaded on a Greek ship in Romania and was consigned
to a port in England; the carrier unloaded in Holland on the
ground that strikes in England justified this deviation. The
plaintiffs were residents of England; it was assumed that
Greek law was applicable. A choice of forum clause, requir
ing suit in Greece, was given effect; an action in England was
consequently subject to a stay.

94 The following cases were listed as authority in the
Canadian Government's reply: Birks Crawford Limited v. the
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95. The reply of the Government of India to the
questionnaire on bills of lading states that "there is,
no hard and fast rule in India for honouring 'jurisdic
tion clauses' in bills of lading.... Although the prima
facie leaning of the court is tbat a contract should be
enforced and the parties should be kept to their bargain,
if the court finds that the point about foreign jurisdiction
is being raised so as to defeat the claim, our courts
may not force the parties to foreign jurisdiction. The
Indian courts exercise their discretion guided by con
siderations of justice and take into account the balance
of convenience, the nature of the claim and of the
defence, the history of the case, the proper law that
governs the contract, the connexion of the dispute with
the several countries concerned and the facilities for
obtaining evenhanded justice from foreign tribunals."

96. It has been reported that, in a number of States,
general principles support the effectiveness of choice of
forum clauses in bills of lading.95 However, doubt has
been eXipressed as to whether the genera} principles
would be applied in some of these States if the effect
of the clause would be to deny effect to the mandatory
provisions of the Hague Rules.96

C. Possible alternatives

97. Alternative approaches to dealing with choice
of forum clauses are set out below. These alternatives
will be measured against two basic policy objectives
which emerge from the foregoing discussion. These
objectives are:

( 1) Minimizing those inconveniences that are related
to the place where the dispute will be adjudicated.

(2) Minimizing the opportunity to escape the pro
tective provisions set forth in the Convention.

98. The following alternatives are concerned with
the question whether provisions should be added to the
Hague Rules to deal with choice of forum clauses.97

ship "STROMBOLI" 1955 Ex C.R.l; R. J. Polito v. Gestioni
Esercizio Navi Sicilia Gens 1960 Ex C.R. 233; A. S. May and
Co. Ltd. v. Robert Reford Co. Ltd. et al (1966) 6 D.L.R.
(3d 288).

With respect to the Province of Quebec, the reply of the
Canadian Government states: "In the Province of Quebec,
Civil Law courts which have concurrent jurisdiction with the
admiralty courts in marine and admiralty matters will only
honour a jurisdiction clause if the facts do not indicate that
the case falls into the areas of competency mentioned in
article 68 C.C.P."

95 Replies to the questionnaire state such rules for Den
mark, Federal Republic of Germany, France, Greece, Nether
lands, Norway, Poland and Sweden.

96 Replies to the questionnaire by Netherlands, Norway and
Sweden. The reply to the questionnaire by Norway states:
"A jurisdiction clause not affecting the choice of law would
consequently be enforced in most cases. The possibility cannot
be entirely excluded, however, that such a jurisdiction clause
could be held invalid for the reason that it makes it so
difficult or expensive for the cargo owner to maintain his
rights if he has to bring suit to the foreign court upon which
jurisdiction is conferred, that for all practical purposes the
carrier is exempted from liability as effectively as by virtue
of express exemption clauses of a type ordinarily invalid under
the Hague Rules." Cf. Federal Republic of Germany. Giles,
Uniform Commercial Law (1970), p. 106.

97 Neither the discussion nor the proposals will be concerned
with national rules regarding venue, the subject-matter com
petence of specific courts and the acquisition of jurisdiction
(personal, in rem) over the defendant.

It should be noted that a suggesti0D for including a
provision on choice of forum was advanced prior to
the diplomatic conference which resulted in the 1924
Brussels Convention; the suggestion was not adopted.98

1. No new provision in the Convention

99. The analysis of existing rules and the replies
to the questionnaire supports the decision of the
UNCT,AD and UNCITRAL working groups to examine
the existing rules on choice of forum clauses in bills of
lading. The Brussels Convention of 1924 (the "Hague
Rules") does not deal directly with this question, and
national rules vary from complete outlawry of choice
of forum clauses to enforcement of such clauses without
regard to whether the forum selected in the bill of
lading is reasonable in relation to the needs of the
claimant.

100. When the bill of lading designates a forum
to which a claim can be presented only with substantial
difficulty and expense, the cargo owner may be forced
to choose among the following unsatisfactory alterna
tives: (a) bringing an action in an inconvenient forum;
(b) settling on poor terms; (c) dropping the action;
and (d) violating the choice of forum clause and facing
delay and expense while the issue on the effectiveness
of the choice of forum clause is litigated.

101. The situation appears to be inconsistent with
the two objectives set out above. Most of the replies
to the questionnaire support international unification
to deal with the problems.99 It therefore is appropriate
to explore alternative approaches to the framing of an
international rule governing choice of forum clauses.

98 During the discussion in the International Law Associa
tion prior to the diplomatic conference which resulted in the
1924 Brussels Convention a proposal was made to include
the following:

"Action arising from the contract of affreightment shall
be brought in the Courts of the place of delivery of the
cargo. Clauses establishing the contrary shall be null and
void and of no effect."

(ILA Report of the 31st Conference-Proceedings of the
Maritime Committee, vol. 2, pp. 79-80 (1923). For a later
proposal, see: International Maritime Committee, XXVIth
Conference, Sto<;khoJm, 1963, pp. 101-102.

99 See, inter alia, replies from Argentina, Australia, Franc~,
India, Iraq, Japan, Norway and Poland. (Proposals made In
various replies will be set out later in this report.) Contra,
see reply of the Government of Greece: "The existing rules
of jurisdiction clauses, as far as Greece is concerned, appear
to be satisfactory". The reply of the United Kingdom on the
question reads as follows "The Government of the United
Kingdom consider that the practice of giving effect to the
wishes of the parties is desirable. It is recognized that this
will normally mean that jurisdiction will be that of the country
where the carrier has his principal place of business (such
a provision reflects the logic of taking proceedings where
assets are available). It is arguable that any hardship caused,
e.g., by an importer being in theory forced to sue abroad, is
already sufficiently mitigated by the laws in most countries,
who either by legislation or as a matter of public policy make
such clauses either voidable or to be over-ruled by the courts."
(This reply also sets forth a suggestion for a rule dealing
with choice of forum clauses for consideration in the event
that legislative regulation is to be instituted. See infra. foot
note 115.) Cf. replies of Canada, Hungary, Sweden, Mada
gascar.
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2. Provision declaring all choice of forum clauses to
be invalid

102. If regulation is considered, the most sweeping
approach would be to deny any effect to choice of
forum clauses.1oo This is the approach of the Con
vention on the Carriage of Passengers by Sea (1961).
Article 9 of that Convention reads as follows:

"Any contractual provision, concluded before the
occurrence which caused the damage, pUl'porting to
relieve the carrier of his liability towards the pas
senger or his personal representatives, heirs or de
pendants or to prescribe a lower limit than that
fixed in this Convention, as well as any such provision
purporting to shift the burden of proof which rests
on the carrier, or to require disputes to be submitted
to any particular jurisdiction or to arbitration, shall
be null and void, but the nullity of that provision
shall not render void the contract which shall remain
subject to the provisions of this Convention."101

103. Under such a provision, the claimant would
be able to bring his claim in any country where he can
get jurisdiction.

104. This approach would completely satisfy the
interests of cargo owners. However, it would hardly
reflect a balanced approach to the problem, for it would
open up opportunities for obtaining jurisdiction at places
unrelated to either the transaction or the business opera
tions of the carrier. This approach thus would fail to
implement the first basic policy objective set out above,
namely, minimizing the inconveniences to be faced by
both parties in the adjudication of disputes.

3. Provision setting out general criteria for effectiveness
of choice of torum clause

105 Consideration might be given to rules framed
in terms of general criteria for deciding on the effecti
veness of a choice of forum clause. An example of this
approach is found in the Convention on the Choice of
Court (1965) .102 Article 6 provides:

"Every court other than the chosen court or courts
shall decline jurisdiction except-

"(1) where the choice of court made by the parties
is not exclusive,

"(2) where under the internal law of the State of
the excluded court, the parties were unable,
because of the subject matter, to agree to
exclude the }urisdiction of the courts of that
State,

"(3) where the agreement on the choice of court
is void or voidable in the sense of article 4,

100 This approach is supported in the reply of the Govern
ment of Argentina to the questionnaire, p. 19. Argentina also
favours a separate protocol on the subject, deeming the sub
jec~ very delicate, in order not to endanger the success of the
items relating to the substantive law.

101 (Emphasis is added.) British Shipping Laws, vol. 8,
Singh ed., pp. 1,067, 1,069.

102 Recueil des Conventions de la Haye, Conference de la
Haye de Droit International Prive 97, 99 (1966).

"(4) for the purpose of provisional or protective
measures."

106. Article 6 (3), above, referred to article 4,
which reads as follows:

"For the purpose of this Convention the agree
ment on the choice of court shall have been validly
made if it is the result of the acceptance by one party
of a written proposal by the other party expressly
designating the chosen court or courts.

"The existence of such an agreement shall not be
presumed from the mere failure of a party to appear
in an action against him in the chosen court.

"The agreement on the choice of court shall be
void or voidable if it has been obtained by an abuse
ot economic power or other unfair means." (Em
phasis added.) 103

107. It should be borne in mind that these provisions
had to be drafted in general terms since the Choice of
Court Convention was meant to apply to all types of
choice of forum clauses. Consequently, this provision
~ould not be cast in terms of specific situations arising
III ocean transport, nor could it deal concretely with
choice of forum clauses that might derogate from the
mandatory rules of the 1924 Brussels Convention.104
Moreover it would appear that litigation to determine
questions on whether the particular agreement was
obtained by "abuse of economic power" would involve
substantial costs, and the outcome would be too un
certain to make this alternative effective. As we shall
see, it may be possible in the specific setting of bills
of lading to draft rules that will provide greater pre
dictability, certainty, and uniformity of result.

4. Provision specifying several alternative places before
which a claim may be brought

108. One approach to the problem is a Convention
provision which prescribes alternative places for suit.

103 Another example of this approach is to be found in the
Model Choice of Forum Act, which was approved at the 1968
annual meeting of the National Conference of Commissioners
on Uniform State Laws (United States). Section 3 [Action in
another place by agreement] states:

"If the parties have agreed in writing that an action shall
on a controversy be brought only in another state and it
is brought in a court of this state, the court will dismiss
or stay the action, as appropriate, unless
"(1) The court is required by statute to entertain the action;
"(2) The plaintiff cannot secure effective relief in the other

state, for reasons other than delay in bringing the
action;

"(3) The other state would be a substantially less conveni
ent place for the trial of the action than this state;

"(4) The agreement as to the place of the action was ob
tained by misrepresentation, duress, the abuse of
economic power, or other unconscionable means; or

"(5) It would for some other reason be unfair or un
reasonable to enforce the agreement."

"The Model Choice of Forum Act", 17 American Journal
of Comparative Law 292, 294-295 (1969) (Emphasis added).

104 It would be possible to set out general criteria which are
more closely relevant to these problems. These criteria might
be along the lines of those listed by the English court in the
Eleftheria, supra paragraph 94. However, each one of these
criteria, as set out in V of the portion of the judgement quoted,
involve questions of degree which would open the way for
dispute and divergent interpretations by the various national
courts.
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109. Such a provlSlon may give no effect to an

agreement by the parties designating the place for suit.
An example of this approach is article XXVIII of the
Convention for the Unification of Certain Rules Relating
to International Tran~ortation by Air, 1929 (the
Warsaw Convention):

"ARTICLE xxvnl05

"( 1) An action for damages must be brought, at
the option of the plaintiff, in the territory of one
of the high contracting parties, either before the
court of the domicile of the carrier or of his principal
place of business, or where he has a place of business
through which the contract has been made, or before
the court at the place of destination.

"(2) Questions of procedure shall be governed
by the law of the court to which the case is sub
mitted."
110. An approach that designates alternative places

for suit and, in addition, gives limited effect to an
agreement by the parties, is illustrated by article 31
of the Convention on the Contract for the International
Carriage of Goods by Road (CMR): 106

"1. In legal proceedings arising out of carriage
under this Convention, the plaintiff may bring an
action in any court or tribunal of a contracting
country designated by agreement between the parties
and, in addition, in the courts or tribunals of a
country within whose territory;

"(a) The defendant is ordinarily resident, or has
his principal place of business, or the branch or
agency through which the contract of carriage was
made, or

"(b) The place where the goods were taken over
by the carrier or the place designated for delivery
is situated, and in no other courts or tribunals."

A feature of this provision, which is not to be found
in article XXVIII of the Warsaw Convention, is that
under the first sentence of paragraph 1 effect is given
an agreement designating an additional place for suit.
However, the plaintiff is not restricted to the place
specified in the agreement; the effect of the agreement
is to afford the plaintiff a forum which, at his option,
he may select in preference to the fora designated in
paragraphs (a) and (b).

105 League of Nations, Treaty Series, vol. CXXXVII, p. 13.
For discussion of the manner in which article XXVIII has
been construed see Villaneuve, "'Le Forum Shopping' dans la
Convention de Varsovie", 30 Revue Generale de l'Air et l'Es
pace 221 (1967). See also, McKenry, "Judicial Jurisdiction
under the Warsaw Convention", 29 Journal of Air Lanc and
Commerce 205 (1963).

106 United Nations, Treaty Series, vol. 399, pp. 189,216. An
early version of the draft convention on the Combined Trans
port Contract (TCM Convention) contained the provision in
article 14. At the third session of the Joint IMCO/ECE Meet
ing to study the draft convention the following action was
taken as stated in the report:

"Article 14
"104. Many representatives felt that the retention of this

provision was superfluous as a body of law existed to deter
mine the appropriate jurisdiction. Some representatives were
of the opinion that its retention might lead to conflict with
other international conventions. The meeting decided to de
lete article 14."

(TRANS/370/II1/I, p. 20.)

111. Under these conventions the plaintiff is guar
anteed the right to bring his claim in a place which is
related to the transaction, and which is likely to be
convenient for him.l07 This, of course, neutralizes the
advantage which the carrier usually has in drafting the
bill of lading.

112. These Conventions also provide protection to
the carrier. The Warsaw Convention and the Carriage
of Goods by Road Convention (CMR) confine actions
by the claimant to a specific number of places related
to the transaction or the transaction or the location
of the defendant. lora

113. The provisions of the foregoing conventions
with respect to the designation of alternative states for
legal action are employed in the following draft
proposal:

[Draft proposal A]

A. In a legal proceeding arising out of the
contract of carriage the plaintiff, at its option,
may bring an action.

1. In a state within whose territory is situated:

(a) the principal place of business of the
carrier or the carrier's branch or agency
through which the contract of carriage
was made; or

[ (b) the domicile or permanent place of
residence of the plaintiff if the de
fendant has a place of business in that
State; or]

(c) the place where the goods were de
livered to the carrier; or

(d) the place designated for delivery to
the consignee; or

2. In a [contracting state] [place] designated
in the contract of carriage.

B. No legal proceedings arising out of the con
tract of carriage may be brought in a place not
specified in paragraph A above.

C. Notwithstanding the provisions of paragraphs
A and B above, an agreement made by the parties
after a claim under the contract of carriage has
arisen, which designates the place where the
claimant may bring an action, shall be effective.

114. Each item in the above draft will be discussed
separately.

The specified places for suit-paragraph A 1

115. Subparagraph 1 (a). The choices provided
under this subparagraph are given under the Warsaw
Convention and the Carriage of Goods by Road Con
vention (CMR). The carrier's principal place of
business is often the place designated in the bill of

107 These types of provisions are primarily concerned with
assuring that the convenience of the parties is served. It is
assumed that since the claimant has a choice of places he
would choose one whose courts would apply the rules of the
1924 Brussels Convention, if it were appropriate to do so.

107a As was noted in para. 110, supra, under the CMR Con
vention the parties by agreement may extend the choice.
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lading.lOS It is assumed that the carrier would not object
to this place for suit although under the above draft
the claimant would not be restricted to this forum.
For the claimant, it may be important to be able to
sue in the carrier's courts if that is the only place
(of the permissible places under the Convention pro
vision where suit may be brought) where the carrier
has assets.

116. Subparagraph 1 (b). This subparagraph, re
ferring to the domicile or permanent place of residence
of the plaintiff if the defendant has a place of business
in that state, is based on one of the choices given
under article 13 of the International Convention for
the Unification of Certain Rules Relating to the Car
riage of Passenger Luggage by Sea (1967). Article 13
(1) (c) provides that one of the choices of a foroID
the plaintiff may make is "(c) the Court of the State
of the domicile or permanent place of residence of
the claimant if the defendant has a place of business
and is subject to jurisdiction in that state",109 claimant's
state of domicile or permanent residence is obviously
convenient for him. On the other hand, the claimant's
state of domicile or habitual residence might have no
reasonable relation to the shipment and therefore may
be inconvenient from the standpoint of the carrier. For
this reason, this subparagraph adds a further require
ment-that the defendant have a place of business in
the State. Serious diffioulties of interpretation may be
presented by the term "a place of business"; for this
reason, subparagraph (b) is presented in brackets.
Wording such as "a pernwnent place of business"
appears somewhat less ambiguous, and therefore may
be considered if an alternative along the lines of sub
paragraph 1 (b) is desired. llo

117. Subparagraphs 1 (c) and 1 (d). These sub
paragraphs, referring to the place of delivery to the
carrier (1 (e» and the consignee (1 (d», are based
on choices given under the Carriage of Goods by Road
Convention (CMR) and the Carriage of Passenger
Luggage Convention. Subparagraph (d) is also based
on one of the choices given in the Warsaw Convention.
The place of shipment will be a choice which the
shipper and in some cases the cargo owner's insurer
would wish to have. The place of delivery will be the
most convenient for the consignee in most circumstan
ces. Since, as has been e~plained earlier, the consignee
is likely to be the claimant it would appear that the
courts most convenient to him should be made avail
able to him. In many cases the carrier will have a

108 The bill of lading may refer in general terms to the car
rier's principal place of business or may designate the courts
of a specified country-in which the carrier maintains his prin
cipal place of business. A widely used example of the first
method is the choice of forum clause in the CONLINE bill of
lading, set out above. Attention is also directed to the alterna
tive choice in paragraph (a) of the state in which is situated
the branch or agency through which the contract was made.

109 Conventions on Maritime Law (Brussels Conventions)
Ministere des Affaires Etrangeres et du Commerce Exterieur
de Belgique l.V.1968, p. 97. For the full text of article 13 and
further discussion of the Convention see infra paras. 123-124.

110 The phrase "principal place of business", which he used
in subparagraph 1 (a), seems less ambiguous than "a place" or
"a permanent place" of business. However, the use of that text
in paragraph 1 (b) would make this choice narrower than that
of paragraph 1 (a), and consequently would make 1 (b) re
dundant.

branch or office in the port of shipment or port of
delivery; in these instances, it seems likely that the
carrier could have little objection to the alternative.
However, in some instances, there will be no branch
office. In this case, the provision must be justified on
the basis of convenience to the claimant, and the
relationship of the ports of shipment and delivery to
the transaction of carriage.111

Contractual alternative for suit

118. Subparagraph 2. This subparagraph states one
of ,the choices given under the Carriage of Goods by
Road Convention (CMR) and would give the parties
to the contract of transport the power to add to the
list of places for the adjudication of disputes. As a
result of this paragraph, when a dispute arose and the
claimant appeared before the courts of the place selected
in the choice of forum clause, those courts could hear
the suit even if they were not located in any of the
places set out in the first four items above. It the carrier
inserts or agrees to such a choice in the bill of lading
the place selected should not be objectionable to him.
It will be noted that the claimant would not be obliged
to bring his action in the forum selected in the bill of
lading, and would retain the choice of alternative places
set out in subparagraph 1 of the draft provision.
Subparagraph 2, following the pattern of the CMR
Convention, limits ,the choice of forum to a "contracting
State", in the first bracketed language.ll2

Limits to choices

119. Paragraph B. This paragraph is based on
provisions in the Warsaw Convention, the Carriage of
Goods by Road Convention (CMR) and the Car
riage of Passenger Luggage Convention. It confirms the
limits within wh.ich the claimant may choose his forum.

Contractual alternative once dispute has arisen

120. Paragraph C. Paragraph C states: "Notwith
standing the provisions of paragraphs A and B above,
an agreement, made by the parties after a claim under
the contract of carriage has arisen, which designates
the place where the claimant may bring an action,
shall be effective".llza

121. Paragraph C would give the parties involved
in a dispute the opportunity to agree to a mutually
convenient place for litigation. After a claim has arisen,
each side would have the opportunity to weigh the

111 The report of the UNCTAD secretariat on bills of lading
states, at paragraph 303 that "if jurisdiction were required to
be either in the country of shipment or in that of delivery, at
the option of the plaintiff there might be certainty as well as
fairness to cargo owners. This would also be fair to carriers as
it is arguable that, by agreeing to trade between the two ports,
they impliedly consented to the probability of submitting to the
jurisdiction of either port".

112 The alternative bracketed language "[place1" gives wider
effect to the agreement of the parties. This may be appropriate
since this additional alternative need not be employed unless
the claimant finds it desirable at the time of suit; the other
party (normally the carrier) will have agreed to this choice in
drafting the bill of lading.

11Za This paragraph is based on paragraph 3 of article 13 of
the Carriage of Passenger Luggage Convention. See infra, para
graph 123 for the text of article 13.
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advantages and disadvantages of litigating in a parti
cular forum. The claimant would presumably agree to
litigate in a particular forum, other than the ones before
which he would otherwise have the right to appear,
only because it was more convenient for him to do so.
The agreement on a choice of forum made under these
circumstances would be unlikely to contain the essen
tial elements of an adhesion contract.

122. A number of States have, in their replies to
the questionnaires, made suggestions and proposals that
indicate support for the approaches envisaged in the
draft proposal. lIS

5. Requirement that specified limitations on choices,
to be effective, must be set forth in the contract of
carriage.

123. The International Convention for the Unifica
tion of Certain Rules Relating to the Carriage of Pas
senger Luggage by Sea (1967) 114 offers an approach to
the relationship between an agreement by the parties
and a statutory list of optional fora which differs from
that of the Warsaw Convention and the Carriage of
Goods by Road Convention (CMR).

,Article 13 of the Carriage of Passenger Luggage
Convention reads as follows:

"1. Prior to the occurrence of the incident which
causes the loss or damage, the parties to the contract

lIS In its reply to the question, the Government of France
suggests a formulation of the provision which would consist of
items like 1 (a) and 1 (c), I (d) of draft proposal A. The
specific formulation proposed reads as follows:

"Pour tous litiges auxquels donnent lieu les transports
soumis a la presente Convention, Ie demandeur ~u! saisir
les juridictions de l'Etat (contractant) sur Ie temtOire du
quel :

"(a) Ie defendeur a sa residence habituelle, son siege
principal ou la succursale ou l'agence par l'intermediaire
de laquelle Ie contrat de transport a ete conclu, ou

"(b) Ie lieu de la prise en charge de la marchandise ou
celui prevu pour la livraison est situe,

"et ne peut saisir que ces juridictions".
The Government of Japan suggests in its reply a possible

provision which would consist of items like 1 (a), 1 (c), 1 (d)
and 2 of the draft proposal A.

The Government of Norway suggests in its reply a provision
which would consist of items like 1 (a), 1 (d) and 2 of draft
proposal A. The provision formulated would read as follows:

"No provision in the bill of lading shall deprive the claim
ant of the right, at his choice, to bring proceedings relating
to disputes arising out of the bill of lading:

"(a) In any court or tribunal of a Contracting State
designated by agreement between the parties as indicated
in the bill of lading; or

"(b) In the courts or tribunal of a country within
whose territory is situated the place where the defendant
has his habitual residence or his principal place of business
through which the contract of carriage was made; or

"(c) In the courts or tribunals of a country within
whose territory is situated the place where the goods were
taken in charge by the owner or the place designated for
delivery."

In its reply the Government of India suggested a provision
which would consist of items like 1 (c) and 1 (d) which
would provide "for instance, that jurisdiction would lie either
in the country of shipment or that of destination, at the option
of the party claiming the loss, regardless of what the bill of
lading may provide". A similar proposal is made in the reply
of the Government of Iraq.

114 See paragraph 116 supra.

of carriage may agree that the claimant shall have
the right to maintain an action for damages, accord
ing to his preference, only before:

"(a) the Court of the permanent residence or
principal place of business of the defendant, or

"(b) the Court of the place of departure or that
of destination according to the contract of car
riage, or

"(c) the Court of the State of the domicile or per
manent place of residence of the claimant if the de
fendant has a place of business and is subject to
jurisdiction in that State.

"2. Any contractual provision which restricts the
claimant's choice of jurisdiction beyond that per
mitted under paragraph (1) shall be null and void,
but the nullity or such provision shall not render
void the contract which shall remain subject to the
provisions of this Convention.

"3. After the occurrence of the incident which
caused the loss or damage, the parties may agree
that the claim for damages shall be submitted to any
jurisdiction or to arbitration."
124. The distinctive feature of this approach is

found in the language of paragraph 1 that "the parties
to the contract of carriage may agree that the claimant
shall have the right to maintain an action for damages,
according to his preference only before ..." [the
Courts listed in subparagraphs (a), (b) and (c)].
Thus the claimant's choice of places is limited only
if he and the other party to the contract of carriage
have agreed to the limitation of fora as prescribed in
the Convention. It would appear that in the absence
of such an agreement the claimant is not barred from
bringing his action in any forunJ. where he can obtain
jurisdiction over the defendant. This approach has the
merit of requiring the carrier to inform the cargo owner
in the contract of carriage itself that the plaintiff in
an action has a choice of fora and what the choices are.

125. Following is a draft provision reflecting this
distinctive feature of the Carriage of Passenger Luggage
Convention.115 (The choices of alternative places for
suit are the same as those set forth in draft propo
sal A. )115a

[Draft proposal B]

A. The parties to a contract of carriage may
agree to limit the plaintiff's choices of places where
a legal proceeding arising out of the contract of
carriage may be brought to the following:

( 1) The principal place of business of the
carrier or the carrier's branch or agency through
which the contract was made; or

[ (2) The domicile or permanent place of
residence of the plaintiff if the defendant has a
place of business in that State; or]

115 In its reply, the United Kingdom doubted the need for a
Convention provision on the subject but stated that there is
diversity of law on the subject "an alternative solution might
be along the lines of" article 13 of the "Carriage of Passenger
Luggage Convention".

115a The provision in paragraph A2 of draft proposal A
appears as the last sentence in paragraph B of draft proposal B.
In addition, this sentence makes use of the second alternative
"[place1" set forth in subparagraph A2 of draft proposal A.
See supra foot-note 112.
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(3) The place where the goods were delivered
to the carrier; or

(4) The place designated for delivery to the
consignee.
B. Any contractual provision that restricts the
plaintiff's choice of places for legal proceeding
more narrowly than as set forth in paragraph A
shall be null and void, but the nullity of such
provision shall not render void the contract which
shall remain subject to the provisions of this
Convention. The agreement may, however, add to
the plaintiff's choices of places for legal proceed
ings.
C. Notwithstanding the provisIOns of para
graphs A and B above, an agreement, made by the
parties after a claim under the contract of carriage
has arisen, which designates the place where the
claimant may bring an action, shall be effective.

126. Under this provision the carrier would have
the choice of inserting a provision in the bill of lading
limiting the fora available to the plaintiff to those set
out in the Convention provision, or of being ready to
face suit in any forum the plaintiff may choose. Since
it is normally the carrier that drafts the bill of lading
and since limiting the claimant's choice is to the car
rier's advantage, as a practical matter, it is expected
that the carrier would insert the appropriate provision
on the subject in the bill of lading.

D. Arbitration clauses

127. At present few bills of lading contain arbitra
tion clauses. However, if provisions are adopted restrict
ing the choice of the judicial forum greater use may
be made of arbitration in bills of lading.1l6 Therefore it
seems appropriate at this time that consideration be
directed to the use of arbitration clauses to control the
place for presentation of the claim1l7

1. Present legal rules with respect to the choice of the
place for arbitration in the contract of carriage

128. In discussing the aspect of the arbitration
clause dealing with the place where arbitration will
be held, one must distinguish between: (a) arbitra
tion clauses that specify the place of arbitration

116 The arbitration clause may well be more effective than
a choice of judicial forum. E.g., in lndussa Corporation v.
S.S. Ranborg, 377 F. 2d 200, 204 (2d Cir. 1967) the United
States Court of Appeals rejected both a choice of law and
choice of forum clause under which the 1924 Brussels Con
vention as enacted in Norway would have been applied, but
stated in a foot-note: "Our ruling does not touch the question
of arbitration clauses in bills of lading which require this to
be held abroad. The validity of such a clause in a charter
party, or in a bill of lading effectively incorporating such a
clause in a charter party, has been frequently sustained."

The reply of the Government of Japan to the questionnaire
states that if legislation should be enacted which does not
allow the parties to make agreements regarding jurisdiction,
"the result would be that the arbitration clause which makes
the award final and binding will be frequently used in the bills
of lading".

117 After consideration of the place for arbitration, consid
eration will be given to the possible effect of the arbitration
clause in avoiding the protective provisions of the 1924 Brus
sels Convention (infra, paras. 142-148).

and (b) clauses that delegate the setting of the place
of arbitration to the arbitrator, arbitral organization
or other body.

129. The first type is like the choice of judicial
forum clause described and discussed above.118 The sec
ond type would, in most cases, permit the designated
person or body to consider the appropriateness of the
place after a dispute has arisen. In such cases, the
contract of transport could not be considered to be a
contract of adhesion as to the designation of the arbitral
forum. Barriers to effective recovery resulting from
an inconvenient place would arise only if the designat
ing body or the arbitrator makes an unfair selection of
a place.

2. Possible alternatives

(a) No change in the existing legal rules

130. It will be recalled that the 1924 Brussels
Convention contains no provision concerning clauses
choosing a judicial forum or arbitration. It might be
suggested that since arbitration clauses are not often
used in bills of lading, nothing need be done until it
is shown that the use of such clauses is widespread
and generates substantial difficulties. On the other
hand, it might be suggested ,that a review of the basic
rules governing bills of lading occurs infrequently, and
consequently the problems that may reasonably be
anticipated should be dealt with at this time.

(b) Provision declaring arbitration clauses to be
ineffective

131. The International Convention for the Unifica
tion of Certain Rules Relating to the Carriage of Pas
sengers by Sea (April 1961)119 provides in article 9
that any contractual provision requiring disputes to be
submitted to arbitration "shall be null and void".

132. In considering whether such a provision should
be applied to bills of lading attention should be given to
the fact that arbitration enjoys widespread favour as
an efficient and inexpensive process for the settlement
of disputes. This is particularly true in the adjustment
of commercial disputes. In view of this generally
favourable attitude toward arbitration, less drastic mea
sures may be envisaged for dealing with the problems
relating to the choice of the place for arbitration.

118 Selection in the contract of carriage of certain courts of
arbitration or organizations which administer arbitrations
would be tantamount to the choice of a specific place for arbi
tration since according to the rules (and in some cases legis
lation) under which these bodies operate the place of arbitra
tion is fixed at a particular place or within a particular coun
try. E.g., USSR Maritime Arbitration Commission of USSR
Chamber of Commerce, Handbook of National and Interna
tional Institutions Active in the Field of International Com
mercial Arbitration (hereinafter called Handbook) TRADE/
WP.1I15/Rev.l, vol. II, pp. 416, 419. Maritime Arbitration
Chamber (France) (Handbook, pp. 335, 338), Arbitration
Court of the Bremen Chamber of Commerce (Handbook,
vol. II, pp. 101, 104). Foreign Trade Arbitration Commission
of the Romanian Chamber of Commerce (Handbook, vol. II,
pp. 180, 182). Cf. Arbitration Court of the Chamber of Com
merce of Czechoslovakia according to whose rules the normal
seat of the arbitral tribunal is Prague, but the arbitrators may
sit in a foreign country upon request of the parties (Handbook,
vol. II, pp. 93, 95).

119 This Convention is discussed in paragraphs 102-104,
supra.
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(c) Provision specifying alternative places where
arbitration may be brought

133. Consideration might be given to a provision
restricting the places for arbitration that may be chosen
in the contract of carriage or by a body or procedure
designated in the contract.

134. In this regard consideration might be given to
article 32 of the Warsaw Convention which reads as
follows:

"Any clause contained in the contract and all
special agreements entered into before the damage
occurred by which the parties purport to infringe
the rules laid down by this convention, whether by
deciding the law to be applied, or by altering the rules
as to jurisdiction, shall be null and void. Nevertheless
for the transportation of goods arbitration clauses
shall be allowed, subject to this convention, if the
arbitration is to take place within one of the jurisdic
tions referred to in the first paragraph of article 28."
(Emphasis added.)

135. The first paragraph of article 28, to which
the above provision refers, has been quoted in para
graph 109, supra.

136. To achieve the objectives described above,
consideration might be given to the following draft:

[Draft proposal C]

1. An arbitration proceeding initiated pursuant to
an arbitration clause in a contract of carriage must
be held within one of the following States:

[(a) the domicile or permanent place of residence
of the plaintiff if the defendant has a place
of business in that State; or]120

(b) the place where the goods were delivered to
the carrier; or

(c) the place designated for delivery to the con
signee.

2. After a dispute has arisen the parties may enter
into an agreement selecting the territory of any State
as the place of arbitration.

137. Paragraph 1 of the draft would permit a bind
ing choice in the bill of lading of one of three places for
arbitration listed in subparagraphs (a), (b) and (c).
It may be recalled that draft proposal A on the choice
of judicial forum, in addition, included the principal
place of business of the carrier; this alternative seemed
appropriate in that setting since the claimant remained
free to select among the various alternatives at the time
of suit. However, draft proposal C dealing with arbitra
tion clauses presents a different problem since a binding
choice as to the place of arbitration can be made in
the contract of carriage. Earlier in this report, it was
noted that shippers seldom can negotiate effectively
concerning specific terms in bills of lading. Attention
was also directed to the tendency of the carrier to
specify in standard bills of lading thaJt all claims must
be brought for adjudication to the carrier's place of

120 See discussion in paragraph 116 supra, on possible am
biguities with regard to the term "a place of business". Any
decision with respect to the use of this phrase in draft proposal
A presumably would be followed here.

business. Hence, if a binding choice for arbitration at
the carrier's place of business could be made in the
contract of carriage, some of the present problems
with respect to choice of forum clauses might reappear.
It is thought that this restriction on a binding choice in
the contract of carriage does not produce excessive
rigidity with respect to the place for arbitration in view
of the flexibility afforded by paragraph 2 of the draft,
which will be discussed below.

138. Paragraph 1 of draft proposal C would also
limit the places for arbitration that may be designated
by a body or person specified in the contract of carriage.
Considerations supporting such a restriction are related
to the abuses that may develop from contracts of adhe
sion. It may be assumed that most arbitral bodies would
select a place for arbitration that would take into
account the needs of both parties. On the other hand,
it may be considered hazardous to assume that this will
always be the case.121 Flexibility in this regard is also
provided by paragraph 2 of the draft, to which atten
tion may now be directed.

139. Paragraph 2 of the draft proposal provides
that once a dispute arises the parties may agree to
another place for arbitration. As in the case of choice
of judicial forums, such an agreement is not subject to
the abuses of contracts of adhesion, since the claimant
has the opportunity to negotiate concerning the place
for arbitration. As has been noted above,122 this policy
has been reflected in provisions of the Carriage of
Passenger Luggage Convention and seems useful to
provide the maximum flexibility consistent with a degree
of restraint on the abuses of contracts of adhesion.

(d) Provision imposing no restriction on the power of
a body or person design~ted in the arbitration
clause to select the place for arbitration

140. Often one of the functions of the arbitra'tion
body or the arbitrator designated in the arbitration
clause is to choose the place where arbitration will
be held. It will be recalled that under draft propo
sal C the designating body or person is restricted to
the choice of a specified number or places. Such restric
tions may not be deemed to be desirable on the ground
that the designating body or person will normally take
into account the needs of both parties.

141. A provision reflecting this approach follows.
(The provision that differs from the preceding draft is
subparagraph (d).)

[Draft proposal D]

1. An arbitration proceeding initiated pursuant
to an arbitration clause in contract of carriage must
be held:

[ (a) Within the State of the domicile or per
manent place of residence of the plaintiff if
the defendant has a place of business in that
State; or123

121 A delicate choice of policy is involved at this point. A
draft reflecting a choice different from that outlined here ap
pears infra as draft proposal D.

122 See supra paragraphs 120-121.
123 See discussion in paragraph 116, supra on possible

ambiguities with regard to the term "a place of business".
Any decision with respect to the use of this phrase in draft
proposal A presumably would be followed here.
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(b) Within the State of >the place where the goods
were delivered to the carrier; or

(c) Within the State of the place designated for
delivery to the consignee; or

(d) At the place chosen by the body or person
designated in the arbitration provisions of
the contract of carriage.

2. After a dispute has arisen the parties may
enter into an agreement selecting the territory of any
State as the place of arbitration.

(e) Provision requiring application of the rules of
the Convention

142. It will be recalled that the 1924 Brussels Con
vention laid down mandatory minimum standards of
carrier responsibility; the Convention precludes reducing
those standards by contract. In certain circumstances
the choice of a judicial forum in a bill of lading may
be rejected on the ground that this choice indirectly
nullifies the mandatory rules of the Convention. Does a
similar problem arise when the parties choose an arbi
tral forum?

143. In some countries arbitration proceedings are
similar to judicial proceedings. The appropriate rules of
law must be used in reaching a decision; the arbitrator's
reasons for his decision must be written out. In other
countries, however, the arbitrator may not be obliged
to follow the applicable rules of law, and even if such
an obligation exists >the arbitrator may not be required
to give the reasons for hisaward.124 In still other
countries the parties may choose in their arbitration
clause between the two types of arbitration.125 Further
more, the courts of many States will enforce an award
made on the basis of a valid arbitration clause without
reviewing the decision of the arbitrator on the merits
of the dispute. This approach is reflected in the Con
vention on the Recognition and Enforcement of For
eign Arbitral Awards (New York, 1958).126 Article V
sets out the grounds UIpOn which the recognition and
enforcement of an award may be refused:

"Article V

"1. Recognition and enforcement of the award
may be refused, at the request of the party against
whom it is invoked, only if that party furnishes to
the competent authority where the recognition and
enforcement is sought, proof that:

"(a) The parties to the agreement referred to in
in article II were, under the law applicable
to them, under some incapacity, or the said
agreement is not valid under the law to
which the parties have subjected it or, fail
ing any indication thereon, under the law of
the country where the award was made; or

124 However, almost all legal systems will honour the spe
cific instruction in the arbitration clause that the parties wish
the appropriate rules of law to be applied, and the arbitrator's
reasons for his decision stated in the award.

125 In France, for example, the parties may choose between
arbitration according to strict legal rules or amiable composi
tion. Robert on "Arbitration in France" in International Com
mercial Arbitration 240, 255 (Sanders Rap. Gen., 1956).

126 Convention on the Recognition and Enforcement of For
eign Arbitral Awards (New York, 1958). United Nations,
Treaty Series, vol. 330, PP. 38, 40 and 52.

"(b) The party against whom the award is invoked
was not given proper notice of the appoint
ment of the a~bitrator or of the arbitration
proceedings or was otherwise unable to
present his case; or

"(c) The award deals with a difference not con
templated by or not falling within the terms
of the submission to arbitration, or it con
tains decisions on matters beyond the scope
of the submission to arbitration, provided
that, if the decisions on matters submitted
to arbitration can be separated from those
not so submitted, that part of the award
which contains decisions on matters sub
mitted to arbitration may be recognized and
enforced; or

"(d) The composition of the arbitral authority or
the arbitral procedure was not in accordance
with the agreement of the parties, or, failing
such agreement, was not in accordance with
the law of the country where the arbitration
took place; or

"(e) The -award has not yet become binding on
the parties, or has been set aside or sus
pended by a competent authority of the
country in which, or under the law of which,
that award was made.

"2. Recognition and enforcement of an arbitral
award may also be refused if the competent authority
in the country where recognition and enforcement
is sought finds that:

"(a) The subject matter of the difference is -not
capable of settlement by arbitration under
the law of that country; or

"(b) The recognition or enforcement of the award
would be contrary to the public policy of
that country."

144. It will be observed that under the above con
vention there are only limited grounds for refusing rec
ognition and enforcement of an award; more particu
larly this means that the court is not obligated to
review whether the arbitrator applied the legal rules ap
plicable to the dispute and if he did so whether they
were applied correctly.

145. In States where >the courts will not inquire
as to whether the appropriate substantive rules were
applied by the arbitrator,is there reason to fear that
the arbi,trator will fail to implement policies for the
protection of cargo owners established by the Con
vention? The question is not whether this might occur
in isolated cases; courts also on occasion may fail to
give full effect to provisions of a statute or a conven
tion. The relevant question is whether arbitrators in
general would give less effect than courts to the protec
tive provisions of the Convention.

146. The Convention on the Carriage of Goods by
Road (CMR) contains a provision dealing with this
question. Article 33 reads as follows: "the contract of
carriage may contain a clause conferring competence on
an arbitration tribunal if the clause conferring com
petence on the tribunal provides that the tribunal shall
apply this Convention."
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147. The following draft provision, drawing on

article 33 of ,the CMR Convention but adapted to fit the
requirements of the 1924 Brussels Convention, might
read as follows:

[Draft proposal E)

The contract of carriage may contain a provision
for arbitration only if that provision states that this
Convention shall be applied in the arbitration pro
ceedings.
148. Such a provision would at least serve to en

courage the arbitrator to use the rmes of the Conven
tion.127

149. Draft proposal E, it will be observed, does not
deal with the appropriateness of the place for arbitra
tion. (See paras. 130-141, supra.) If the Working
Group decides to recommend both a provision concern
ing the place for arbitration and a provision concerning
application of the Convention by the arbitrator (as in
draft proposal E), it would be feasible to combine both
provisions into one consolidated draft.128

PART FOUR. ApPROACHES TO BASIC POLICY DECISIONS
CONCERNING ALLOCATION OF RISKS BETWEEN THE
CARGO OWNER AND THE CARRIER*

A. Introduction

150. The scheme of carrier liability in the carriage
of goods by sea is the mechanism for allocating the risk
of cargo loss and damage between cargo owner and
carrier. For much of the world the Brussels Conven
tion of 1924,1288 incorporating the Hague Rules, pro
vides the scheme and sets the allocation.129

*This part of the report is based on the research and
analysis in a study prepared by Robert Hellawell, Professor
of law, Columbia University, as consultant to the Secretariat.

127 A possible provision based o~ article 33 of the CMR
Convention is supported in the replies of the Governments of
Denmark and France. The reply of the Government of France
further states that in order to facilitate the application of
article 33 and in the interest of all the parties concerned in
the contract of maritime carriage, the following alternatives
could be studied: (a) the application, in a manner appropri
ately adapted to maritime transport, of the 1961 Geneva Con
vention in International Commercial Arbitration; (b) the
creation and organization of an International Maritime
Chamber of Commerce within which the interests of both car
riers and cal'go owners would be represented, whether they
be from market economy countries or developing countries.

128 To facilitate analysis and decision by the Working
Group, the various alternatives with respect to choice of
forum and choice of arbitration have been presented separately,
without an attempt to present a single consolidated draft. It
is possible that the Working Group may recommend proposals
on these issues that would contain identical provisions-as in
the listing of the places for recourse to a judicial forum and to
arbitration. In this event, the consolidation of these provisions
could produce a more concise total draft than would appear
if the provisions are considered separately.

1288 International Convention for the Unification of Certain
Rules Relating to Bills of Lading, League of Nations, Treaty
Series, vol. CXX, p. 156, No. 2764 (1931-1932).

129 It was estimated in 1955 that about four fifths of world
tonnage was under flags which adhere to the Convention on
Rules or which, without adhering thereto, have enacted na
tional legislation incorporating the Rules. UNCTAD secre
tariat report on bills of lading dated 14 December 1970
(TD/B/C.4/ISL/6, p. 68) (hereinafter cited as UNCTAD
report) citing Stoldter, Zur Statuten-Kollinsion im See
frachtuertrag, in Liber Amicorum of Congratulations to Algot
Bagge, 220 225 (1955).

151. This part of the report responds to the request
that the Secretary-General prepare a report "analysing
alternative approaches to the basic policy decisions
that must be taken in order to implement the objectives,
set forth in paragraph 2 of the UNCIAD resolution and
quoted in paragraph 1 of the Commission's resolu
tion,l29. with special reference to establishing a bal
anced allocation of risks between the cargo owner and
the carrier". Section B summarizes the law on the
bases of liability and the present burden of proof
scheme under the Hague Rules, Section C describes
and analyses certain major factors, or policy consi
derations, that should be weighed in formulating the
rules as to carrier liability for cargo loss or damage.
Section D compares the rules on liability and burden
of proof established by ,international conventions on
carriage of cargo by air, by rail and by truck. The
final part, section E, considers the pertinent provisions
of the Hague Rules against the policy considerations
particularly considering the exceptions of article IV
and considers possible amendments to the Rules that
would implement the relevant policy considerations
analysed in the earlier parts of the report.

B. Varying approaches to carrier responsibility
employed in the Hague Rules

152. Three different approaches to liability are
found in the present Hague Rules. These are: (l) the
carrier is not liable even when the carrier's employees
are at fault; (2) liability is based on fault; and (3)
liability is based on the fault of only certain employees.
This section will discuss the provisions of the Hague
Rules that implement each of the above approaches,
and then will turn to rules on burden of proof under
the Rules.

1. Carrier not liable even if at fault

153. One provision in the Hague Rules exempts the
carrier from any liability even when its fault causes
loss or damage to cargo. This is found in article IV
(2) (a) which covers the "act, negleot, or default of
the master, mariner, pilot, or the servants of the carrier
in the navigation or in the management of the ship".

154. The reasons for the provisions are to be found
in the early background of maritime law. Historically,
the carrier was liable for loss or damage to cargo
whether or not the carrier was negligent and regardless
of the cause of the loss. The only exceptions were loss
or damage caused by act of God, the public enemy,
the inherent vice of the goods, the fault of the shipper
or a voluntary sacrifice for the common safety. And
even these exceptions would not obtain if the carrier
were negligent.130 These rules were, however, modified
by provisions inserted by shipowners in the bills of
lading which have served as contraots of carriage. The

129& Report of the United Nations Commission on Interna
tional Trade Law on the work of its fourth session (1971),
Official Records of the General Assembly Twenty-sixth Ses
sion, Supplement No. 17 (A/8417), para. 19.

130 See 2 Carver, British Shipping Laws 11-20 (11th ed.,
Colinvaux 1963). The common law exceptions are stated some
what differently by different authors, e.g., Robinson, Ad
miralty Law 493 (1939); Gilmore and Black, The Law of
Admiralty 119 (1957). (These treatises will be cited herein
by the name of the author.)
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bargaining position of the shipowners, often organized
into conferences, was far stronger than that of the
cargo interests; shippers had little choice but to accept
the bills of lading prepared by the carrier. By 1890
bills of lading commonly contained exceptions covering
almost every cause or type of cargo damage, including
loss or damage caused by negligence of the carrier.
British courts upheld such provisions131 while the
United States Supreme Court struck them down on the
ground that it was against public policy for a carrier
to exonerate itself for its own negligence.132

155. In response to this conflict of outlook, the
United States Congress enacted the Harter Act in
1893133 to effect what was then considered a com
promise. The act invalidated bill of lading provisions
which attempted to exculpate the carrier f'Of negligence
in making the ship seaworthy or in the care of cargo.
But it then provided that, upon fulfilment of certain
conditions, the carrier would not be liable for faults
or errors in the navigation or management of the
ship.134 The factors that supported this departure from
the principle of respondent superior included the fol
lowing: the lack of contact during the voyage (under
early conditions) between the owners of the ship and
the master; the delicacy of the judgement and the
gravity of the perils presented by problems of naviga
tion; the concept that the owner of the ship, the owner
of the cargo and the master and crew shared the perils
of a hazardous venture.

156. It was this compromise, in somewhat dif
ferent ,form, which was ultimately included in the
Hague Rules. At a later point (section E) attention
will be given to the question whether this aspect of
the compromise is consistent with current conditions
of shipping.

2. Carrier liable if at fault

157. In most situations, the carrier is liable if cargo
is lost or damaged by reason of the fault or negligence
of carrier or any of its employees. The two basic duties
of the carrier are set out in article III. Article III (1)
requires, essentially, that the carrier exercise due dili
gence to provide a seaworthy ship, fit for the intended
voyage. Article III (2) provides that:

"Subject to the provisions of article IV the carrier
shall properly and carefully load, handle, stow, carry,
keep, care for and discharge the goods carried."
158. Taken in conjunction with paragraph (2) (q)

of article IV-which exempts carrier from liability for
loss except that caused by negligence-these provisions
establish the general rule that carrier will be liable
for the results of negligence (and only for the results
of negligence).

131 In re Missouri S.S. Co., 42 Ch.D. 321 (1889).
132 Liverpool and Great Western Steam Co., v. Phenix Ins.

Co., 129 U.S. 397 (889). Some state courts, however, fol
lowed the British rule. See Rubens v. Ludgate Hill S.S. Co.,
65 Hun 625, 20 N.Y.S. 481 (Sup. Ct. 1st Dep't 1892), afJ'd
without opinion, 143 N.Y. 629, 37 N.E. 825 (1894); Rob
ertson v. National S.S. Co., 139 N.Y. 416, 34 N.E. 1053
(1893); Gleadell v. Thomson, 56 N.Y. 194 (1874).

133 Harter Act of 1893, ch. 105, 27 Stat. 445 (now 46
U.S.C. §§ 190-96 (1964)).

134 Harter Act of 1893, ch. 105, §3 27 Stat. 445 (now
46 U.s.C. §192 (1964)).

159. Attention must, however, be given to certain
provisions of the Hague Rules that might appear to
free the carrier from liability in spite of negligence. One
of these is paragraph (a) of article IV (2) which
exempts carrier from liability for loss or damage re
sulting from perils, dangers and accidents of the sea.
In application, this exception does not apply if carrier's
negligence contributed to the 10SS.135 Only if the situa
tion is such that the loss would occur despite all reason
able precautions can it be said that the loss results from
a peril of the sea. Paragraph (a), exempting carrier
from loss caused by an actpf God is similarly inter
preted.136 The exemption of paragraph (p) convering
"Latent defects not discoverable by due diligence", by
express provision, does not exempt a negligent carrier.

160. Exemption of the carrier only when he is free
of negligence also appears to be the result under the
balance of the exemptions, although this conclusion is
less clear. The exemptions in several paragraphs of
article IV (2) might be classified as superhuman force
exemptions: These exculpate the carrier from liability
for loss to cargo caused by an act of war (e); an act
of public enemies (f); an arrest or restraint of princes,
rulers or people, or seizure under legal process (g);
quarantine restrictions (h); strikes or lockouts or stop
page or restraint of labour (j); and riots and civil
commotions Ck) ,137 Four other paragraphs exempt
carrier for damage caused by a matter in the control
of the shipper: act or omission of the shipper (i); in
herent defect, quality or vice of the goods (m); insuf
ficiency of packing (n); and insufficiency or inadequacy
of marks (0). !And one final paragraph excuses carrier
for loss to cargo resulting from saving or attempting to
save life or property at sea (1).

161. Where one of the above exemptions applies,
the Rules do not clearly indicate what the effect will be
of carrier's negligence, either as a concurring cause of
the loss or as a cause of the particular exempted peril.
This problem is presented, for example, by a case
where there is a riot and, because of carrier's negli
gence, rioters manage to get on the vessel and destroy
a portion of the cargo, or a case where a fault of
carrier touched off the riot. Despite the paragraph (j)
exception for riots, the dominant view seems to be that
carrier would be liable in such cases,138 In short, these
various exemptions (unlike that of article IV (2) (a),
discussed supra) do not appear to cut into the general
rule that carrier is liable for the consequences of its
negligence and also for the negligence of its employees.

162. Such is the legal rule, but the practical opera
tion of the rule may be quite different. It is frequently
very difficult, if not impossible, for the shipper to prove
carrier negligence. And, as will be discussed below,
(section B 4) shipper may bear the burden of proof
once carrier has brought itself within certain excep-

135 Carver, op. cit. supra, at pp. 138-141.
136 Idem, at 11-14, 148.
137 Tetley, Marine Cargo Claims 128 (1965) considers

these six exceptions (as well as (1)) in essentially the same
category as (c), (d) and (p). Gilmore and Black, however,
distinguish them on this question, although concluding that
the better view is that they will not exculpate carrier for the
consequences of its negligence. See pages 147 et seq. of Gil
more and Black, op. cit. supra.

13S This assumes that the carrier's negligence was not in
management of the ship.
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tions. Accordingly, although carrier may legally be
liable for the consequences of its negligence, once carrier
fits within an exception the shipper may be unable to
win the case as a practical matter.189

3. Carrier liable for fault of certain employees only: fire

163. Generally under the Hague Rules, apart from
the practical considerations just noted, a carrier is
legally responsible for the fault or negligence of any of
its employees including the master and crew. Article
IV (2) (b), the fire provision, stands as an exception
to this, providing that the carrier shall not be respon
sible for loss or damage resulting from:

"Fire, unless caused by the actual fault or privity
of the carrier".
164. The striking feature of the fire exception is

that it is necessary to distinguish between the negligence
of the shipowner and that of its employees. The negli
gence of carrier's employees will not necessarily result
in carrier liability; the fault must be that of carrier
itself. In the case of corporate shipowners some deci
sions have held that only the negligence of a senior
employee or officer will result in carrier liability, not
that of a "mere employee or agent" .140

165. In Great Britain, the question of corporate
privity has been likened to "something personal to the
owner, something blameworthy in him, as distinguished
from constructive fault or privity... as of his servants
or agents".141 The normal liability in law for one's
servants to exercise reasonable care does not apply.142
However, liability has been imposed upon the carrier
where the negligent employee was the "person with
whom the chief management of the company's business
resides",143 On this theory, the negligence of an ex
peditor, a contractor for repair work, and that of the
Master was imputed to the corporate shipowner.144 On
the other hand, the negligence of a shore-side superin
tendent and an outside adviser (chemist) was not so
imputed.145

166. In Italy, the shrpowner will be exonerated
from liability if he shows damage by fire. Again, the
shipowner must not have "provoked (the fire) by his
actual fault or privity".146

139 This important practical consideration is well brought out
in the UNCTAD secretariat report at paras. 39-41.

140 M. Tetley, op. cit., supra, at p. 112. Earle and Stoddart,
287 U.S. 420, 425 (1932); Gilmore and Black, op. cit., supra,
at p. 698.

141 Buckley, L. J., Lennard's CarryinR Co. Ltd. v. Asiatic
Petroleum Co., Ltd. (1914) 1 K.B. 419, 432.

142 Beauchamp v. Turrel (1952), 2 Q.B. 207.
143 Hamilton, L. J. in Lennard's Carrying Co., Ltd. v. Asiatic

Co. Ltd. (1914), 1 K.B. 419, 437.
144 The Edmund Fanning, 201 F.2d 281 (2d Cir. 1953);

Riverstone Meat Co.• Pty .• Ltd. v. Lancashire Shipping Co.
(1961) I Lloyd's List L.R. 57; Maxine Footwear Co., Ltd. v.
Canadian Merchant Marine. Ltd. (1959), 2 Lloyd's List L.R.
105. (The negligence of the master occurred prior to breaking
ground for the voyage; the court indicated that had the inci
dent occurred during the voyage a different result might have
have been reached.)

145 The Warkworth (1884) 9 P.D. 145; Dominion Glass Co.
v. The Anglo-Indian (1944), Can. S. Ct [SCR1 409.

146 2 Manca, International Maritime Law, 494 (1970).
In France, it must be shown that the fire resulted from an

outside force; this is the force majeure exception of article IV
(3) of the Law of 2 April, 1936. The convention's liability
exclusion will prevail as long as the shipowner is not respon
sible for causing the fire. See Tedey, op. cit., supra, at p. 108.

4. Burden of p'roof

167. The foregoing analysis of the bases of liability
under the Hague Rules helps to illustrate the following
fact basic to the practical application of the Rules:
the events relevant to the liability of the carrier for the
most part occur out of the presence of the shipper and
under circumstances making it exceedingly difficult for
the shipper to ascertain (or prove) the cause of damage
or loss. Because of this, rules on burden of proof assume
decisive importance.147

168. In countries using the Hague Rules the burden
of proof in some situations is placed on the carrier and
sometimes on the shipper.147a Exactly how the burden
is allocated is often a matter of some uncertainty and
may vary among countries.

169. The shipper must make out a prima facie case
of damage by proving delivery of the goods to the car
rier in good order and receipt in bad order, or non
receipt. This done, the burden of proof passes to
carrier and the carrier must then show that it falls
within an article IV exception. If it manages to do so
the burden may shift back again to shipper, as will be
discussed, this depends on which exception is relied on.

170. The article IV (2) exceptions in paragraphs
(e) through (0) involve the overwhelming force of a
third party, fault of the shipper or the goods or an
attempt to save life or property at sea. A common rule
with regard to all of these is that once carrier has
brought itself within the exception the burden passes
back to shipper to prove that the carrier's fault or
negligence caused the excepted act or concurred with
the excepted act in producing the loss or damage.148
For example, a delay causes loss or damage to cargo
and the carrier proves that the delay was the result of
the ship being quarantined at a port en route. This proof
would bring carrier within the article IV (2) (h) ex
ception; the burden would then shift to shipper to
prove, for exar.1ple, that the carrier's own fault or negli
gence caused the quarantine.

171. While the shift in burden described above is a
common rule for the (e) through (0) exceptions, some
cases and jurisdictions take a different approach. Tetley

147 Under the UNCITRAL resolution, quoted in the intro
duction to this report, subparagraph 2 (c) called attention to
"burden of proof" as one of the areas calling for particular
attention. The implications of practical problems on burden of
proof are further explored in section E-4, infra.

147a In its reply the Govermnent of France explains that
under the Hague Rules carrier's responsibility is based on a
relatively complex system of proof. It concludes that the sys
tem of the Hague Rules is such that the burden of proof falls
on both the carrier and the cargo owner.

148 Gilmore and Black, op. cit., supra, at 163. Cf. Brunetti
Manuale del diritto della naviRazione, marittima e interna.
§§ 308-309, pp. 214-215 (1947) Righetti "La responsabilita del
vettore marittimo per i danni da causa ignota 0 non provata."
25 (1959) Riv. dir. nav., I, 48. Some examples of cases are:
The Southern Cross, 1940 A.M.C. 59 (S.D.N.Y.) (If carrier
shows damage from an excepted cause [insufficient packing1,
shipper must show negligence. Where there are concurrent
causes, carrier must distinguish damage due to excepted cause,
to escape liability for that portion.); Shaw, Savill v. Powley
[19491 N.Z.L.R. 668 (Carrier showed prima facie damage from
inherent vice, so onus shifted to shipper to show carrier negli
gence.) Quaere the very broad holding in George F. Pettinos,
Inc. v. American Export Lines, 68 F. Supp. 759 (D.C.Pa.
1946), afJ'd 159, F. 2d 247 (under all exceptions (a) through
(p), burden of proof of carrier negligence is on shipper).
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asserts the rule to be that the carrier must not only
prove an excepted cause, but also he must prove due
diligence to make the vessel seaworthy at the beginning
of the voyage in respect of the loss before the burden
will shift back to the shipper.149 Carver and Astle note
that English cases have held that once the shipper has
shown damage the carrier must affirmatively show
reasonable care in addition to bringing itself within an
excepted cause.15o payne finds the matter unsettled in
English law.15l

172. Paragraph (b), the fire exception (subJect to
the fact that carrier will only be liable for the negli
gence of certain of its employees), follows a burden of
proof scheme similar to that of (e) through (0). Once
carrier has shown that the loss or damage was caused
by fire the burden is on shipper to show that the cause
of the fire was due to the fault or neglect of persons for
whom carrier would bear liability.152

173. Under the perils of the sea exception (c) and
the act of God exception (d), the carrier must prove its
lack of negligence before it will be considered to fit
within the exception.153 Cases hold that the carrier is

149 Tetley, op. cit., supra, at pp. 35, 93-95.
150 Astle Shipowners' Cargo Liabilities and Immunities 13,

134-166 (1'967); Carver, op. cit., supra, at p. 226. Carver feels,
however that on this construction (b) to (p) would have
little pu;pose, for if a carrier must always disprove negligence
under (b) through (p), he would be protected by (q) at any
rate if he succeeded. Carver would prefer that the common
law'rule of The Glendarroch [1894] p. 226, were still good
law in England, so that when the carrier proved prima. facie
an excepted cause, the shipper would have to prove negligence
or unseaworthiness. Cf. Scrutton on Charter parties 424 (17th
ed. 1964) (Would retain the apparently abandoned common
law rule of The Glendarroch, that aside from exemptions deal
ing expressly with negligence or privity, c~rrier protecte~ on
his proving that cause within the exemption, unless shipper
proves negligence).

151 Payne's Carriage of Goods by Sea 124 (8th ed. 1968).
See e.g. Svenska Traktor Aktiebolaget v. Maritime Agencies
(Southampton) Ltd. [1953] 2 All E.R. 570, [1953] 2 Q.B.
295; and J. Kaufman, Ltd. v. Cunard S.S. Co., Ltd. [1965]
2 Lloyd's L. Rep. 564 (Exechequer Court, Quebec Admiralty
District). Both hold that the carrier is liable even if damage
was shown due to excepted perils, unless the carrier can prove
he has taken proper care in fulfilling his article 3 duties. But
see Albacora S.R. L. v. Westcott and Laurance Line, Ltd.
[1966] 2 Lloyd's L. Rep. 53 at 64 H. L. (no express provi
sion and no implied provision in the Hague Rules that carrier
must prove absence of negligence. But, in a particular case
proof of an excepted cause might require that carrier disprove
negligence. Did not discuss specific exceptions in this regard).
Accord Jahn v. Turnbull Scott Shipping Co., Ltd., [1967] 1
Lloyd's' L. Rep. 1Q.B.D. (Commercial Court) (Roskill,
J. follows Lord Pearson's view in Albacora).

152 2 Manca, International Maritime Law 205 (1970), citing
Corte di Cassazione 13 aprile 1957, in 23 Riv. dir. nav. 1957,
II. 217. The Shell Bar, 1955 AM.C. 1429 (shipper failed to
sustain burden of proving fire resulted from owner design or
neglect); The Rio Gualeguay, 1953 AM.C. 1348 (shipper
has burden of proving cause of fire was fault or neglect of
vessel owner). Accord, Cour d'Appel d'Aix (Marvia, 21 June
1960). [1961] D.M.F. 340.

153 Lady Drake, 1937 AM.C. 290 (where carrier alleges
peril of the sea, carrier must show that weather was cause of
damage; that damage from weather was not foreseeable or
preventable as ,probable incident of voyage; and that fault or
neglect of carrier was not a contributory cause); Blackwood
Hodge (India) Private Ltd. v. Ellerman Lines Ltd. [1963] Lt.
L. Rep. 454 (Damage from exceptionally severe weather not
under perils of the sea exception, because carrier failed to
sustain burden of showing the loss was directly caused by
weather and was not contributed to by his unsatisfactory

exempt only from perils against which all reasonable
precautions of a prudent carrier proved to be unavail
ing. Under these exceptions, therefore, the burden
falls on and stays with carrier once the shipper has
carried its initial burden of showing the loss. The latent
defect exception, (p) may also fall in this category.154
Article IV (1) relating to unseaworthiness has an ex
plicit burden of proof provision:

"Whenever loss or damage has resulted from un
seaworthiness the burden of proving the exercise of
the diligence shall be on the carrier or other person
claiming exemption under this article."

Thus, after shipper has proven the loss, if carrier's
explanation shows the cause to have been unseaworthi
ness the burden remains with carrier to 'prove its free
dom from fault. 155

174. Like IV (l), the catchall exception (q) has
specific burden of proof language. It provides that
carrier will not be liable for damage arising from any
cause without the fault or neglect of carrier.

"...but the burden of proof shall be on the person
claiming the benefit of this exception to show that
neither the actual fault or privity of the carrier nor
the fault or neglect of the agents or servants of the
carrier contributed to the loss or damage".156

It is not necessary, under the (q) exception, for the
carrier to show the exact cause of the loss if it shows
that damage was not due to negligence.157 But it is not
enough to state that the loss is uneXiplained; the burden
of proof is still on the carrier to show absence of fault
or neglect.158 United States cases have held that the

stowage.). See also Gilmore and Black, op. cit. supra, at pp.
140, 147. But see Corte di Cassazione 4 aprile 1957, in Dir.
mar. 1958, p. 67 (shipper has burden of proving carrier
negligence under perils of the sea exception).

154 The Tulsa, 63 F. Supp. 895 (S.I? Ga. 1941) (Carrier
must show there was latent defect, that It was cause of damage,
and that there was no fault or neglect by carrier. Unclear
whether requirement of proving absence of fault is based on
(p) or (q». Compare Corporacion Argentina v. Royal Mail
[1939] 64 Ll. L. Rep. 188 (if carrier gives certain evidence
that damage caused only by latent defect, no burden of proof
on carrier to prove also exercise of due diligence). See
Manca, op. cit., supra, at pp. 213-214; Tetley, op. cit., supra,
at 151; Waterman S.S. Co. v. U.S.S.R. and M. Co., infra;
Astle, op. cit., supra, at p. 160 (purpose of (p) has not yet
been established, since article IV (1) seems to cover the same
ground).

155 Gilmore and Black, supra, at p. 163; Tetley, op. cit.,
supra, at pp. 94-95; Astle, op cit., supra, at 13; The Cypria,
46 F. Supp. 816 (D.C. N.Y. 1942), afJ'd 137 F.2d 326 (carrier
must show due diligence to make ship seaworthy, where dam
age due to unseaworthiness); Petition of Reliance Marine
Transport and Construction Corp., 206 F.2d 240 (C.A Conn.
1953) (carrier has burden of proving due diligence to deter
mine seaworthiness of vessel).

156 Potts v. Union S.S. Co. of New Zealand [1946] N.Z.L.R.
276 (under (q), carrier may avoid liability for loss by pillage
if he shows absence of fault); see also Brunetti, Manuale del
diritto della navigazione marittima e interna. § § 308-309,
pp. 214-215; Astle, op. cit., supra, at p. 166.

157 See City of Baroda v. Hall Line (1926) 42 T.L.R. 717,
719 (carrier failed to discharge burden of proving theft oc
curred without fault of his servants, but dictum stated that
carrier need not prove all circumstances which would explain
an obscure situation).

158 Heyn v. Ocean S.S. Co. (1927) 43 T.L.R. 358 (because
carrier failed to establish that independently contracting
stevedores had not stolen the missing cargo, carrier was liable.
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burden of proof under (q) of showing freedom from
contributory fault is not merely the burden of going
forward with the evidence, but also the burden of
persuasion, coupled with the risk of non-persuasion.159

,175. Article IV (2) (a), which exempts carrier
even if there is negligence in the navigation or man
agement of the ship, is in a class by itself. Once carrier
proves that the cause of the loss lies with the naviga
tion or management of the ship, presumably the shipper
would have to carry the burden of showing that some
other fault of carrier, such as improper stowage of
cargo, was a concurrent cause of the loss. But there is
little authority on the point.

176. Where there are concurrent causes of damage,
one of which is excepted and the other of which is not,
courts are not in agreement on the burden of proof.
However, the general rule seems to be that in order to
qualify for any exception, carrier has the burden of
proving the extent of the damage attributable to an
excepted cause. If it cannot do so, it is liable for all
damages.16o

177. In summary, the rules on burden of proof are
quite uncertain and appear to vary among countries
in several respects.

Stevedores were treated as agents or servants within the mean
ing of (q»; Pendle and Rivet v. Ellerman Lines (1?28) 33
Com Cas. 70 (carrier had burden of proof to explam when
case of piece goods became empty, and to show absence of
fault or neglect)· Herald Weekly Times v. New Zealand
Shipping Co. [1947] 80 Ll. L. Rep. 596 (carrier had burden
of proof under (a) that water damage was. due to act of
servant in navigation or management of the shIp; or under (q)
that there was no carrier neglect or fault). See also Manca,
op. cit., supra, at 201, citing Brunetti, Manuale d,i diritto
della navigazione, § 308, p. 215 (under (q), carner must
show due diligence to make ship seaworthy).

159 The Vizcaya, 63 F. Supp. 898, .902, 904 (E.D. Pa.
1945), afj'd. sub nom Bech v. The Vlzcaya, 182 F.2d 942
Od Cir. 1950), cert. den. 340 U.S. 877 (1950). See also
Waterman S.S. Co. v. U.S.S.R. and M. Co., 155 F.2d 687
(5th Cir. 1946), cert. den. 329 U.S. 761 (1946) (carrier has
burden of going forward to show peril of sea or latent defect
not discoverable by due diligence, and also has the risk of
non-persuasion) .

16Q Tetley, op. cit., supra, at pp. 104-105; Astle, op. ~it.
supra, at p. 166; Tri-Valley Packmg Assn. v. States Mar/.ne
Corp. of Delaware, 310 F.2d 89 (C.A Cal. 1962) (can:ler
remains liable for all damages where unable to show portIOn
of loss due to act of God or sea peril); The General Artigas,
1955 AM.C. 725 (damage to cargo due to both ne~ligence.in
care of cargo and to fault in management of the ship; carner
had burden of proving what damage was attributable to
excepted cause; if he cannot distinguish, is liable for all dam
age); The Southern Cross, op. cit., supra, note 148. 'J!1ere
seem to be few cases on burden of proof where shipper
negligence is an alleged concurrent .~ause. But see American
Tobacco Co. v. The Katingo HadJlpatera, 81F. Supp. 438,
445 (S.D.N.Y. 1948) afj'd 194 F.2d 449 (2d C. Cir. 1951),
cert. den. 343 U.S. 978 (1952) (suggests that whenever
damage could have been caused by internal defects shipper
must disprove such defects, even if carrier's failure to exercise
due diligence in stowing or car caring for cargo may have
caused or contributed to damage); Contra: The Nichiyo Maru,
89 F.2d 539 (4th Cir. 1937). See Tetley, op. cit., supra, at
p. 142: "Where there is insufficiency of packing and any other
cause of loss, the burden is, of course, on the carrier to show
what percentage was due to insufficient packing and what was
due to the other cause. The carrier will be responsible for the
whole loss if he is unable to separate the two causes."

See Kawsay 1944 AM.C. 133 at 138; Cour d'Appel d'Aix
(Dioliba, 11 October 1960), [1962] D.M.F. 276.

C. Policy considerations relevant in a re-examination
of the Rules

178. The present section is concerned with an
analysis of the more important policy considerations
that should be borne in mind in a re-examination
of the allocation of risks and responsibility under the
Hague Rules. These policy considerations will be dis
cussed under the following headings: 1. promoting a
desirable standard of care; 2. the relationship between
the allocation of risks and the cost of insurance; 3. the
cost of administering claims: "friction"; and 4. effects
of increased carrier liability: the rate structure.161

1. Promoting a desirable standard 0/ care

179. Jt would be generally agreed that the rules of
carrier liability to cargo-the allocation of risks-should
be arranged so as to encourage the carrier to set and
maintain an optimum standard of care.162 However,
the proper content of the term "optimum standard of
care" and the rules of carrier liability that will promote
it may not be immediately apparent. l63

180. The basic question is whether a more desirable
standard of care can be induced by an increase in
legal liability for loss or damage to cargo. Consideration
of this requires a closer look at what the optimum
standard of care is.

181. Roughly, at least, a higher standard of care
may be equated to a greater expenditure of funds. The
more carriers spend for the purpose of preventing loss
or damage to the ship dnd the cargo on safety devices,
maintenance, better equipment, more expensive ship
construction and other such things-the less loss and
damage to ship and cargo there will be.

182. It seems a reasonable assumption that each
higher level of care will cost more and save less dam
age than the preceding one. This is likely since presum
ably carriers will employ the less expensive and more
productive measures first. Accordingly, the optimum
level of care will be that where the costs of attaining
the last level of care are just exceeded by the savings.

161 In its reply the United Kingdom Government states that
while it is difficult to define objective criteria for the estab
lishment of a balanced allocation of risks, it should be noted
that maritime transport is the servant of trade and therefore
"any legal framework established must therefore not only be
clear and balanced but must also not increase unduly the
over-all cost of world trade". This reply also observes that
the revised Rules would have to have world-wide applicability;
it is "therefore important to recognize the diversity of situa
tions that must be covered, in particular the varied trades
and different interests of large and small shippers". See also
replies of the International Chamber of Shipping, the Baltic
and International Maritime Conference (BIMCO) and the
International Chamber of Commerce.

162 The Canadian Government's reply states that "a funda
mental policy aim should be the reduction in the incidence
of loss of or damage to cargo. Any significant reduction in
the extent or magnitude of losses or damage would be
reflected in a reduction in the cost of insurance which in the
case of the carrier's risks, should, in turn, result in a reduc
tion in freight rates".

163 There are inducements to careful carrier operation apart
from any legal liability to cargo. One of these is the carrier's
natural desire to keep its customers. However, the present
report is concerned only with carrier's liability and the com
parative effect of alternative rules of liability on various
aspects of commercial practices.
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Or to put it another way, to achieve ,the optimum level
carriers would stop raising their standard of care just
before their marginal costs exceed the savings that will
occur as a result of those costs. (For reasons that will
be explained more fully later, such is the standard that
carriers will set for themselves even if they are abso
lutely liable for loss of cargo.) Such a standard of con
duct would minimize world shipping oosts, resulting in
a saving of resources compared to any lesser or higher
standard of care and consequently is the optimum
standard.

183. What rwe of liability would promote such a
standard? This question cannot be answered with cer
tainty on the evidence now available, but the follQwing
considerations appear relevant.

184. Liability for fault. 164 Liability for fault or
negligence-the more widely used standard of liability
under the Hague Rwes-may tend to promute a stand
ard of care near the optimum. With the carrier finan
cially responsible for the consequences of its error, it
showd logically be prepared to spend 99 cents to
avoid an error causing $1.00 of cargo damage. There
are some problems with this standard of liability, how
ever. With certain types of errors or certain kinds of
damage claims, carriers may be able, on the average,
to settle the claims for less than the full amount of the
loss. If, with certain kinds of errors or types of claims,
carriers cowd reasonably expect to settle for 75 cents
for each $1.00 of lQSS then logically they should be
willing to spend 75 sents or less to raise their standard
of care enough to save $1.00 of loss. A lower than
optimum standard of care will result.

185. Perhaps a greater defect in the liability for
fault standard is that fault, error negligence, or due
diligence (however it is described) does not exist as a
constant and does not have an objective content. This
calls for some explanation. The content of "fawt"
changes over time. The navigational equipment which
would have satisfied the requirement of due diligence
to make the ship seaworthy in 1910 WQuld obviously
not suffice today. The content of "fault" depends, to
some extent, on ,the normal practice of the industry.
A carrier that follows normal industry practice will, in
many cases, not be considered to be at fault. In a time
of technological change the result may be that the
"fault" liability basis fails to induce the carriers to
keep their standard of care at the optimum level-since
industry practice is to some extent determinative of
fault they are likely to lag behind the technology. This
would be particularly likely with regard to matters that
concern care of oargo and do not concern the safety
of the ship. Thus the carrier may hesitate to spend
money on a recent innovation to save some damage
to cargo when it is not yet the practice of the indus
try and when the carrier will therefore not incur any
liability for a failure to make the innovation.

186. The above comments are directed to a fault
standard involving carrier responsibility for the negli
gence of all of its employees. Analysis for a liability

164 For theoretical completeness, the analysis might include
the possibility of complete exemption of the carrier for liabil
ity even when loss or damage resulted from the carrier's fault.
This alternative, however, presents such serious problems both
as to policy and acceptability that extensive discussion seems
unnecessary.

basis Hmited to the negligence of certain employees
only, as under Ar,ticle IV (2) (b), the fire exemption
would be very similar. Such a liability basis, however,
would obviously tend to induce a somewhat lower, and
less desirable, standard of care than one involving
liability for the negligence of all employees.

187. Strict liability. Strict liability of the carrier for
all loss or damage to cargo regardless of fault (assum
ing no fawt of shipper) would tend to promote an opti
mum standard of care. Carriers would spend up to
$100,000 to prevent loss or damage of $100,000, re
gardless of whether the damage was their fault or not.
This is an economically desirable result. Carriers would
not adopt an uneconomically high standard of care be
cause they would prefer to pay claims of $100,000
rather than take preventive measures costing more than
$100,000.165

188. Of course, carriers will not be able to deter
mine with prccision what measures to adopt to balance
their marginal expenditures with damage prevention,
as required for an optimum standard of care. While
unfortunate, this is not signicant in assessing different
bases of liability. The basi, of liability should ideally
point the carrier in the right direction. The fact that
the carrier will have to estimate some matters rather
than determine them with precision is irrelevant. An
estimate of the right factors is better than not taking
them into account at all.

189. Shipper fault. Much of the reasoning just
applied to promoting an optimum standard of care on
the part of the carrier also applies to the shipper. The
Hability arrangements should be so made that shipper
is induced to pack and mark the cargo properly and
otherwise exercise due care. Accordingly, shipper should
bear the loss caused by improper packing or marking of
cargo or by any other of shipper's acts or omissions.166

2. The relationship between allocation of risk$ and the
cost of insurance

190. Insurance considerations run throughout the
problem of dividing risks between carrier and cargo
interests. Most losses are covered by insurance held by
the carrier as well as by insurance held by the shipper,
so that some insurance company normally makes good
the loss whether legal liability falls on carrier or cargo

165 Anticipating the following section, some mention should
be made here of insurance. Carriers generally insure against
their liability for loss or damage to cargo. Accordingly, even
if liable they will not be out-of-pocket the amount of the
loss. At first glance one might think this cuts against the
earlier reasoning but consideration of the nature of insurance
will show that it does not. In short, as described in the next
section, carrier's insurance premiums will reflect its losses.

166 It should be noted that insurers now play a constructive
role in advising shippers of measures designed to prevent loss;
it might be suggested that a change in the present rules would
remove some of the incentive for this activity. P and I insurers
cover whatever cargo may be received by the ocean carrier;
these insurers consequently are not in a good position to
advice shippers concerning shipping practices. On the other
hand, there is reason to believe that shippers will continue to
carry insurance, and cargo insurers have to face the likelihood
that subrogation to the shipper's claim would not be fully
effective because of the defence of improper packing and be
cause of limits on unit liability. On these assumptions the loss
prevention activities of cargo insurers could be expected to
continue even if carrier liability were substantially strengthened.
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interests. However, since insurance rates are based on
experience-that is, the number and amount of claims
paid-the ultimate burden of loss falls either on carrier
or cargo interests through the mechanism of insurance
rates. If losses increase, the insurance companies will
raise ·their rates to cover them.

191. Similarly if there is a shift in the legal rules as
to whether the burden of some category of loss falls
on carrier or cargo interests this will ultimately be
reflected in the respective insurance premiums of car
riers and cargo. Suppose, for example, that the Hague
Rules were changed to make the carrier liable for
damage or loss of cargo caused by negligent naviga
tion or management of the ship. This would result
(assuming other influences on insurance rates do not
change) in a rise in the cost of the carriers' Protection
and Indemnity (P and I) insurance, which covers the
liability of the carrier for loss or damage to
cargo. The rise might take place along with the change
in the law in anticipation of a rise in claims against the
carriers--or it might wait until experience verified the
anticipated rise in claims. Conversely cargo insurance
rates would fall as the experience of cargo insurers
improved.

192. It should be noted that cargo insurance policies
ordinarily cover a loss even though the carrier is liable.
And in such a case the cargo owner almost always will
oollect from his insurer, simply because that is usually
easier than collecting from the carrier. When that
happens the cargo insurer is subrogated to the claim
of the cargo interest against the carrier-that is, the
insurer steps into the shoes of the cargo owner and
itself presses the cargo owner's claim against the car
rier. Accordingly, even if cargo owners oontinued col
lecting from their insurers after a change in law making
carrier liable for negligent management of the ship,
cargo insurance rates would fall. They would fall be
cause insurers' experience would improve-not because
of fewer claims against them but because they could
reimburse themselves for more losses through sub
rogation.

193. The question of this section is, which of the
various bases of liability is preferable from the stand
point of insurance?

194. Is there a basis of liability that would eliminate
or reduce the duplication of insurance costs? It has
already been noted that under present practice the
carrier's P and I insurance policy and the shipper's
cargo insurance policy will cover some of the same
losses-essentially the losses for which carrier is liable.
This does not necessarily mean that there is a duplica
tion of cost, however. As described above insurance
rates are based upon experience, or the record of
claims paid. Although there may be two insurance
policies covering the same loss there will be only one
payment. If the cargo owner initially collects from his
insurer, his insurer may be reimbursed by the carrier
and the carrier in turn reimbursed by its insurer. Or
alternatively the cargo owner may initially collect from
the carrier and the carrier be reimbursed by its insurer.
In no event will both insurance companies be out-of
pocket the amount of the claim: the cargo owner, for
example, may not collect from both the carrier and his
own insurer. Since only one insurance company will
be out-of-pocket, the amount of the loss will go in the

experience record of only one insurer and will con
tribute to only one set of insurance rates.

195. There is, however, a way in which duplication
can occur. Premiums must cover not only the claims
against an insurer but all of the insurer's sales, manage
ment and administrative costs. The percentage of the
premium which is allocated to these costs varies from
insurer to insurer and from one type of policy to an
other. But there will be more of such costs when both
carrier and shipper insure than if only one were to do
so. Where both insure there are two policies and two
customers to be sold and serviced instead of one.

196. A system of liability, therefore, that would
facilitate having all insurance taken out by one party
herein called a single insurance arrangement-would
tend to avoid duplication and lower total insurance
costs. A system based on fault or negligence does not
facilitate this. Carriers buy P and I insurance to cover
claims against them when they are negligent and ship
pers buy cargo insurance to cover losses, inter alia,
when carriers are not negligent. It may be possible to
devise an arrangement that would avoid duplication of
insurance costs even under a liability system based on
negligence but it would be cumbersome and difficult.

197. Single insurance arrangements would be facili
tated by a system where carrier would not be liable
for loss or damage to cargo under any circumstances,
regardless of fault. Under such a system of no-liability
the carrier would have no need to insure against loss
or damage to cargo. Such a system is undesirable for
other reasons, however, and many would find it repug
nant to exonerate the carrier even from intentional
damage to cargo.

198. Theoretically, a single insurance arrangement
could be facilitated by a system of strict liability, that
is, carrier to be liable for all damage to cargo, regard
less of fault. The idea, of course, would be that carrier
would then buy a policy covering all loss or damage to
cargo and the shipper would have no need to take out
insurance. The carrier's insurance rates would go up,
of course, and carrier might raise its freight rates ap
propriately so that the shipper would indirectly pay
for the insurance. But if the idea worked out there
would be a saving of administrative costs because of
elimination of one insurance policy.

199. There is great practical difficulty with this
approach, however. First, unless coupled with other
major changes, a switch to strict carrier liability would
almost certainly not lead to elimination of double
policies. Cargo interests would still find it advantageous
to insure for several reasons. One is to cover the pos
sibility that the carrier would be financially irrespon
sible, and would not carry insurance to benefit the
shippers.

200. A second reason is that the carrier's liability
may be limited by provisions of law quite apart from
those discussed here. The package limitation of the
Hague Rules, for example, limits a carrier's liability to
100 pounds sterling per package or unit. 167

167 Article IV (5). The 1968 Protocol, done at Brussels on
23 February 1968 amends this to raise the limit to "the equi
valent of Frcs. 10.000 per package or Frcs. 30 per kilo of
gross weight of the goods lost or damaged, whichever is
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201. A third reason arises from the availability
to shipowners of a distinct type of limitation on their
liability-an over-all limit on their liability, to all per
sons, resulting from a single accident or occurrence.16S

The over-all limitation fund, in which all parties may
share and to which they are limited, has been fixed in
a variety of ways. Great Britain has long fixed the
amount of the limitation fund for both personal and
property claims at a specified amount per ship ton.169

Civil law countries have tended to fix the limitation
amount as the value of the ship and freight at the con
clusion of the voyage.170 In the United States, for
claims relating to property loss, that amount is the
value of the ship and freight pending at the conclusion
of the voyage during which the loss occurs. This may,
of course, be only the value of a few bits of flotsam
from the wreck. l71 The Brussels Convention of 1957
on limitation of liability provides for a limitation fund
which amounts to $140 per ton for personal injury
and death recoveries and an additional $67 per ton to
be shared ratably by property loss claims ·and personal
claims not satisfied upon exhaustion of the $140 per
ton fund. 172 More than 30 nati-ons have adopted the
Brussels Convention, including many developing coun
tries.173 In addition many other countries have ship
owner's limitation legislation.17~

higher". The Protocol has not yet come into force. The
package limitation is inapplicable if "the nature and value
of such goods have been declared by the shipper before ship
ment and inserted in the bill of lading". Shippers rarely make
such a declaration, however, because carriers impose a very
substantial extra charge if they do so. See Hellawell, "Less
Developed Countries and Developed Country Law: Problems
from the Law of Admiralty", 7 Colum. J. Transnat'l L. 203.
208-09 (1968).

168 The prime condition of limitation is that the owner not
be at fault. See e.g., International Convention Relating to
the Limitation of the Liability of Owners of Sea Going Ships,
10 October 1957, article I (I). In the words of the Convention
"actual fault or privity" of the owner precludes limitation.
The Convention entered into force on 31 May 1968. The com
parable phrase in the United States Limitation of Liability
Act is "privity or knowledge", 46 U.S.C. §183 (a) (1964).

169 Merchant Shipping Act of 1854, 17 and 18 Viet., c. 104,
§§ 504-05, as amended, 6 and 7 Eliz. 2, c. 62 (1958), as
further amended, Public General Acts and Measures 1970,
Eliz. 2, c. 36.

170 R. Marsden, British Shipping Laws (The Law of Colli
sions at Sea) 1969 (1Ith ed., K. McGuffie 1961).

171 46 U.S.C. § 183 (a) (1964). Claims for bodily injury
and death are guaranteed a certain limitation fund, 46 U.S.C.
§ 183 (b) (1964).

172 International Convention Relating to the Limitation of
Liability of Owners of Sea Going Ships, 10 October 1957.
The Convention entered into force on 31 May 1968.

173 Among these nations are Algeria, Denmark, Egypt, Fiji,
Finland, France, Federal Republic of Germany, Ghana,
Greece, Guyana, Iceland, India, Indonesia, Iran, Israel, Mada
gascar, Mauritius, Netherlands, Norway, Portugal, Singapore,
Spain, Sweden, Switzerland, United Kingdom and Zaire. See
Astle, Shipowner's Cargo Liabilities and Immunities, pp. 470
71 (1967); 4 Marsden, British Shipping Laws, § 1291 (1961
and 1970 Supp.); Knauth, ed. Benedict on Admiralty, pp. 635
36 (7th ed. 1969).

174 See, e.g., Philippine, Commercial Laws Annotated, arts.
809-10, 837-38 (promulgated on 6 August 1888, by Queen
Maria Cristina of Spain, extended to the Philippines by Royal
Decree of 8 August 1888, and made effective on 1 December
1888) (J. Espiritu and C. Alvendia ed. 1947) and (Philippine
Code of Commerce, ed. 1969); Law of 4 June 1963, The
Merchant Shipping Act of 1963, [1963] Acts of Ghana
(No. 183) §§ 274-85, at 117-23; Proclamation of 25 Sep-

202. To summarize, even if the Hague Rules were
changed to impose liability on carriers without regard
to fault, shippers would still find it advantageous to
purchase cargo insurance. They would do so to protect
against the case of an uninsured bankrupt and to cover
losses beyond limits imposed by the package limitation
and the shipowners liability limitation. Some other
considerations also point in this direction. If the car
rier's strict liability covered only the period from tackle
to tackle-that is from the time of loading onto the ship
until the time of unloading-the shipper might well
require cargo insurance for the period of time after
the goods left its possession and before loading on the
ship as well as for the period after unloading and be
fore delivery to the consignee. While this consideration
might be eliminated by extending the time period of
the carrier's liability, such action has not yet been
taken. (See part one of this report.)

203. Next, with regard to elimination of the cargo
insurance policy, one must consider exactly what is
meant by strict liabiUty of the carrier. Would the car
rier be liable for loss or damage to cargo occurring
while in possession of the carrier but caused solely by
the fault or negligence of the shipper-for example,
damage caused by negligent crating or packing of the
goods? To hold carrier liable to shipper in that case
would be going a step further than imposing liability
where there was no fault (or when a third party was
at fault) and many would object to it. But if carrier
were not liable in that case many shippers would find
it expedient to take out insurance to protect themselves.

204. For all of the above reasons it will be difficult
to eliminate the shipper's motivation to insure even
with a system imposing strict liability on the carrier.
And unless the cargo insurance policy is eliminated for
a particular shipper (not just reduced in price) there
can be little saving in -administrative cost.

3. The costs of administering claims: "friction"

205. By friction is meant the negotiation of claims,
the arbitration of claims, the litigation of claims, the
consideration of claims, the investigation of claims,
legal work in connexion with claims, arranging the sub
rogation of claims and aU such matters. It is imme
diately apparent that friction is uneconomic, wasteful
and altogether undesirable. In setting the bases of car
riers' liability to cargo one aim should be the reduc
tion of friction.

206. FrictiQn cannot be eliminated entirely except
by preventing all loss and damage to cargo-and even
in that unlikely event some claims would undoubtedfy

tember 1953, Maritime Proclamation No. 137 of 1953, [1953]
Negarit Gazeta No.1, pt. B (VII) §§ 16-17, at 26-27 (Ethio
pia); Law No. 66-007 of 5 July 1966, amending the Maritime
Code [1966] Journal Officiel of 16 July 1966, annex II,
art. 8.5.03, at 1486 (Malagasy); Law No. 1000 of 20 Janu
ary 1962, Commercial Code (bk. V. Maritime Commerce)
arts. 746-52, in Laws of Rep. of Korea 984-88 (Korean Legal
Center trans!' 1969). For a collection of the domestic legisla
tion on this subject in Germany, England, France, Italy,
Netherlands, Switzerland and the United States, see Sotiro
poulos, Die Beschriinkung der Reederhaftung, in 30 Ubersee
Studien zum Handels-Schiffahrts-und Versicherungsrecht 406-22
(1962).
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be filed. But, other things being equal, anything that
reduces loss and damage will reduce friction. Accord
ingly the considerations of the section on the promotion
of an optimum standard of care are also relevant here.

207. Apart from reducing loss and damage the
most hopeful means of reducing friction is to make
the rules of liability simple and dear. The simpler and
the clearer they are the less likely it is that in any given
case there will be room for argument about whether
the carrier is liable or not. Hence, less friction.175

208. Theoretically, the simplest and clearest rules
would be one of these: (1) that the carrier would not
be liable for loss or damage to cargo whatever the
circumstances and regardless of fault, or (2) that the
carrier would be liable for all loss and damage to cargo
whatever the circum&tances and regardless of fault. 176

The first of these alternatives is, of course, unacceptable
on grounds of policy that have been developed above.
The second (a rule that carrier was liable regardless of
fault) would still leave room for some friction. For one
thing, there would be the question whether the loss or
damage occurred while the cargo was in carrier's pos
session, or during whatever period of time carrier was
responsible. In the second place, presumably the rule
would not charge the carrier with responsibility for
normal evaporation or wastage of the cargo or for
normal, unavoidable, decay or other such loss occurring
through a natural tendency, defect or vice of the cargo
itself-issues that provide ground for debate and dis
agreement. Finally, a strict carrier liability rule presum
ably would not allow shipper to collect from carrier for
loss or damage caused solely by a fault of the shipper,
as for example, faulty packing; this issue could provide
some scope for argument.

209. Thus, a rule of strict carrier liability will not
eliminate friction. However, a fault or negligence
standard of liability, as is mostly ·the case under the
Hague Rules, is worse from the standpoint of friction.
Negligence is a difficult factual question which invites
contention.

4. Effects of increased carrier liability

210. As described earlier, the present system of
carrier liability is a mixture, with carriers exempt from
liability for negligence in one major area-navigation
and management of the ship--and otherwise, with
limitations, liable for the consequences of their
negligence. At first glance it might seem that a change
in the system imposing greater liability on the carrier
would inevitably be of economic advantage to cargo
interests to the disadvantage of the carriers. Lest un
warranted expectations (and fears) be aroused, this
issue needs to be examined.

211. As with so many other maritime matters, the
examination starts with insurance. As noted in a pre
vious section, both the cargo and the shipowner are
insured in most cases. Accordingly, if a change of the
rules on carrier liability is to benefit cargo interests in
the normal case, the benefit will come by a lowering

175 See the UNCTAD secretariat report on bills of lading.
176 Comment, Cargo Damage at Sea: The Ship's Liability,

27 Texas L. Rev. 525, 536 (1949).

of cargo insurance rates.177 On the assumption that
there is competition among cargo insurers, there is
reason to suppose that a change of the rules which
substantially increased the cargo owners' right to re
cover against carriers would improve the experience
of cargo insurers and would result in lower rates.

212. There is, however, another side to the matter.
As the carrier pays off more claims it will in turn col
lect more from its P and I insurer. Consequently, the
experience of the P and I insurer will worsen and
sooner or later it will raise the rates. This raises the
key question in the analysis: When the carriers' P
and I rates go up will they raise freight rates to re
cover the higher insurance cost? If so, cargo interests
may be left about where they were before the in
crease in carrier liability, paying lower insurance rates
but higher freight rates. If not, cargo interests would
benefit from the increase in carrier liability. The answer
to the key question is by no means certain, and leads
into the difficult area of conference ratemaking.

213. With more than 100 conferences throughout
the world, policies, considerations and methods in
ratemaking presumably vary a good deal. The pres
sures of competition from non-eonference liners,
charters, other forms of transportation, and perhaps
from other conferences will also vary widely. So it
is doubtful that any valid generalization can be made
about the effect of a rise in P and I rates or freight
rates. It will depend on the policies, practices and situa
tion of the conference as well as the bargaining posi
tion and other circumstances of the particular cargo in
question.178

214. There is one type of improvement in the
Hague Rules where the benefits are less speculative:
the removal of ambiguities and bases for responsibility
that turn on propositions that are difficult to establish
and hence are productive of expensive litigation and
resistance to just claims. The cost of administering
claims (or "friction") is aggravated, with respect to
ocean carriage, by the requirement that a party prove
facts that are difficult or impossible to ascertain, and
by legal ambiguities that are productive of litigation;
reduction of such costs would consititute a net gain to
shippers and carriers. Consequently, in considering
possible changes in the Hague Rules (section E infra)

177 In the case where cargo is uninsured the benefit will
come, of course, from being able to recover from carrier for
losses that would not otherwise be recoverable. But apart from
this the analysis of this section is substantially the same
whether cargo is insured or not.

178 See: UNCTAD secretariat reports, "The Liner Confer
ence System" (TD/B/C.4/621Rev.l) and "The Regulation of
Liner Conferences" (TD/ 104); Federal Maritime Commission
Fact-Finding Investigation No.6, The Effect of Steamship
Conference Organization, Procedure, Rules, Regulations and
Practices upon the Foreign Commerce of the United States,
ordered 22 October 1963, 28 Fed. Reg. 12066 (1963). Report
submitted 16 August 1967.9 Pike and Fischer Shipping Regula
tion Reports 547-636 (1967); Note, Ratemaking Procedure of
International Shipping Conference, 4 Stanford Journal of Inter
national Studies 84 (1969); W. Grossman, Ocean Freight
Rates 60 (1954); A Svendsen, Liner Conferences and the
Determination of Freight Rates (1957); Stunney, "Economics
and International Liner Services", 1 Journal of Transport
Economics and Policy, 190 (1967); Abrahamsson, "A Model
of Liner Price Settings", 2 Journal of Transport Economics and
Policy 321 (1948); Hyde, Shipping Enterprise and Manage
ment 1830-1839 pp. 63-68 (1967).
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close attention will be given to ways of reducing such
unproductive costs.

D. Bases of liability and burden of proof under inter
national conventions on carriage of cargo by air,
by rail and by road

215. This section describes briefly the bases of
liability and the burden of proof systems of the major
conventions dealing with international carriage of cargo
by rail, road and air. These bodies of law may provide
two sources of experience and consensus to the ex
tent that these other systems of transportation present
problems comparable to those of carriage by sea. In
addition, the present variations in the scope of liability
of different types of carriers has proved to be trouble
some in connexion with work towards a single set of
rules governing combined transport operation; for this
reason, reducing these variations could have significant
practical consequences.

1. International air transport of cargo
(The Warsaw Convention)

216. The Convention for the Unification of Certain
Rules Relating to International Carriage by Air, signed
at Warsaw on 12 October 1929 and called the Warsaw
Convention has been widely adopted and provides rules
on air carrier liability when international air cargo is
lost or damaged.

217. Article 18 (1) appears to lay down a rule
of strict liability stating:

"The carrier is liable for damage sustained in the
event of the destruction or loss of, or of damage to,
any registered luggage or any goods, if the occur
rence which caused the damage so sustained took
place during the transportation by air."179

Article 20 (1), however, provides a broad exception
to the seemingly strict rule of article 18 stating that:

"The carrier shall not be liable if he proves that
he and his agents have taken all necessary measures
to avoid the damage or that it was impossible for him
or them to take such measures."180

The key words to be intel'preted in this provision are
"necessary" and "impossible". Literally they could be
read to exempt the carrier only for events completely
out of its control-vis major or act of God. However,
despite the literal wording of the provision the prev
alent view is that article 20 (1) requires a standard
of reasonable care only.181

179 League of Nations, Treaty Series, vol. CXXXVII, pp. 11,
23.

180 The Protocol done at Guatemala City on 8 March 1971
alters the language of articles 18 and 20 somewhat but not
the substance.

181 See Bin Cheng, "The Rules of 'International' and 'Non
International Carriage by Air' ", 61 Law Society's Gazette 37
(1964); Hardman, "International Air Cargo Shipments under
the Warsaw Convention", 29 Insurance Counsel lournal 120,
123 (1962); Hialsted, "The Air Carrier's Liability in Cases of
Unknown Cause of Damage in International Law", 27 J. Air
L. and Com. 1, 6-11 (1960); Grein v. Imperial Airways
[1937] 1 K.B. 50; City of Montreal v. Watt and Scott [1922]
2 A.c. 1955; Chisholme v. British European Airways [1963]
1 Lloyd's Rep. 626. But see American Smelting and Refining
Co. v. Philippine Air Lines, Inc. U.S. and C. Av. R. 221
(1954) (N.Y. Sup. Ct.).

218. Michael Milde describes this in his monograph,
The Problem of Liabilities in International Carriage
by Air.182

"... The authors of the Warsaw Convention
evidently had not in mind a requirement of all the
necessary measures, but the requirement of reason
able and normal measures, taken with such a care
'qualem quisque diligentissimus pater familias suis
rebus adhibet.'

"They proceeded from the concept that the car
rier cannot be held liable for all-even accidental
risks of air traffic. At the time of the signature of
the Warsaw Convention, and naturally even at
present, carriage by air has not yet reached such
a level of security as, for instance, railway traffic
after almost 150 years of experience. In carriage
by sea [the Hague Rules of 1924, art. 4 (1)] the
carrier is also made liable oniy if he did not act
with due diligence; and this provision served as an
example for the authors of the Warsaw Convention."
219. The Warsaw Convention, as originally

adopted, included a provision analogous to article IV
(2) (a) of the Hague Rules. Article 20 (2) provided:

"In the transportation of goods and baggage the
carrier shall not be liable if he proves that the
damage was occasioned by an error in piloting, in
the handling of the aircraft or in navigation and that,
in all respects, he and his agents have taken all
necessary measures to avoid the damage."

The 1955 Hague Protocol, which came into force in
1963, deleted article 20 (2) so that it is now ap
plicable only in cases governed by the original Warsaw
Convention.

220. Article 20 (quoted above) places the burden
of proof on the carrier. To escape liability it must show
the cause of the loss or damage. Consequently, carrier
will be liable for an unexplained accident or 10ss.183

221. The Warsaw Convention, like the Hague
Rules, allocated responsibility on the basis of fault
rather than on a basis of strict (or absolute) liability.
It has been stated that "the protection of a foundling
airline industry was a primary objective of the [War
saw] Convention"184 and that "the reason the Con
vention adopted the 'fault' doctrine instead of the
more stringent one of 'risk' was for the purpose of
aiding the development of this new and growing
branch of transportation.,,185

2. International rail carriage of cargo (The CIM
Convention)

222. The International Convention Concerning the
Carriage of Goods by Rail (hereafter called CIM)
was done at Berne on 25 October 1952 and came

182 Published by the Charles University, Prague, Czecho
slovakia in 1963, pp. 66-67.

183 Hialsted, "The Air Carrier's Liability in Cases of
Unknown Cause of Damage in International Law", 27 J. Air
L, and Com. 1, 119 (1960) with reservations and some con
trary cases as noted therein.

184 Levine, "Warsaw Convention: Treaty under Pressure",
16 Cleveland-Marshall L. Rev. 327 (1967).

185 Note, The Liability of Domestic and International Air
Carriers for Loss or Damage to Cargo, 20 Temple L. Q. 118
(1946).



Part Two. International Legislation on Shipping 297

•

into force for most European states, including the
United Kingdom, on 1 March 1956. A new CIM was
concluded in 1961 and came into force 1 January
1965. In addition to many other things CIM provides
the rules on carrier liability to shippers. The key pro
visions are in article 27 which states:

1. The railway shall be liable for exceeding the
transit period, for total or partial loss of the goods,
and for damage thereto occasioned between the time
of acceptance for carriage and the time of delivery.

2. The railway shall, however, be relieved of
liability if the exceeding of the transit period or the
loss or damage was caused by the wrongful act or
neglect of the claimant, by the instructions of the
claimant given otherwise than as a result of the
wrongful act or neglect on the part of the railway,
by inherent vice of the goods (decay, wastage, etc.)
or through circumstances which the railway could
not avoid and the consequences of which it was
unable to prevent.

Article 27 (3) lists cases involving special risks where
carrier is to be relieved of liability and is set out in
the margin.186

223. Article 27 appears to follow, in form at least,
the common law rule of strict liability on the carrier for
all loss or damage to goods, with exceptions. Paragraph
one provides the strict liability and paragraph two the
exceptions. Moreover, two of the exceptions are
familiar: wrongful act of the shipper or claimant and
inherent vice of the goods. But the last of the excep
tions in paragraph two-"circumstances which the car
rier railway could not avoid and the consequences of

1863. "Subject to article 28 (2) of this Convention, the
railway shall be relieved of liability when the loss or damage
arises out of the special risks inherent in one or more of the
following circumstances:

(a) Carriage in open wagons under the conditions applic
able thereto or by an agreement made with the sender and
referred to in the consignment note;

(b) The absence or indaquacy of packing in the case of
goods which, by their nature, are liable to wastage or to be
damaged when not packed or when not properly packed;

(c) Loading operations carried out by the sender or unload
ing operations carried out by the consignee und.er the condi
tions applicable thereto, or by agreement made With the sender
and referred to in the consignment note, or by agreement with
the consignee; faulty or improper loading when performed by
the sender under the conditions applicable thereto or by agree
ment made with the sender and referred to in the consignment
note;

(d) The carrying out by the sender, the consignee or the
agent of either, of the formalities required by the Customs
or other administrative authorities;

(e) The nature of certain kinds of goods which particularly
exposes them to total or partial loss or to damage, especially
through breakage, rust, decay, desiccation or leakage;

(I) The forwarding under irregular, incorrect or incom
plete description of articles which are not to be accepted for
carriage; the forwarding under irregular, incorrect or incom
plete description of articles accepted only subject to certain
conditions, or the failure on the part of the sender to observe
the prescribed precautions in respect of such articles;

(g) The carriage of livestock;
(h) The carriage of consignments which, under this Con

vention, or under the conditions applicable or by special agree
ment made with the sender and referred to in the consignment
note, must be accompanied by an attendant, in so far as the
risks are those which it is the purpose of the attendant to
avert."

which it was unable to prevent"-is clearly broader.
As Otto Kahn-Freund says of this exception: 187

"[It includes] a great deal more than what at
common law is comprised by the terms 'act of God'
and 'act of the Queen's enemies' and even by the
~erm 'casualty (including fire and explosion)' used
In the Railways Board's General Conditions. If it
had been the intention to restrict the carriers' defence
to events of this kind, the words 'force majeure' would
have been used. In the Convention of 1924 'fprce
majeure' was a defence against a claim for loss or
damage, and 'ciroumstances which the railway could
not avoid and the consequences of which it was not
abl.e to prevent' could only be pleased against a
claIm based on 'delay'. The present Convention has
made the wider defence available in all cases and
thus considerably modified the standard of liability
in favour of the carriers. Much the most important
consequence of this is that the defence now covers
acts of strangers. Theft, arson and sabotage not to
mention negligence on the part of strangers,' are not
'force majeure' but they may come within the ex
cepted peril as now formulated. This, however,
presupposes that the carrier can prove that his
servants had done all in their power to avoid the
loss, damage or delay e.g., by protecting the con
signment against theft, and that all was done in
order to minimize the loss."
224. While there are not yet enough cases and

comments on article 27 (2) to state its meaning with
certainty it may well amount to a rule of liability only
for fault. or negligen~e. Of course, this leaves open
the questIOn of how rIgorous a standard of care is re
quired. Whether rail carriers under CIM will be held
to a higher standard of care than they would be under
an exrpress negligence standard or to a higher or lower
standard than air carriers under the Warsaw Conven
tion cannot be stated with certainty.

225. Article 28 of CIM sets out the rules on burden
of proof. Paragraph one states:

The burden of proving that loss, damage or ex
ceeding of the transit period was due to one of the
causes specified in article 27 (2) of this Convention
shall rest upon the railway.18S

226. In speaking of the burden of proof provisions
Otto Kahn-Freund states: 189

As in English law, it is for the carrier to prove
any excepted peril on which he relies. He must also

187 The Law of Carriage by In/and Transport 433 (4th ed.
1965).

188 Paragraph 2 relates to burden of proof with respect to
the particular cases of article 27 (3), which is quoted in part
in note 186, supra. Paragraph 2 provides:

When the railway establishes that, in the circumstances
of the case, the loss or damage could be attributed to one
or more of the special risks referred to in article 27 (3) of
this Convention, it shall be presumed that it was so caused.
The claimant shall, however, be entitled to prove that the
loss or damage was not, in fact, attributable either wholly
or partly to one of these risks.

This presumption shall not apply in the circumstances
envisaged in article 27 (3) (a) of this Convention if there
has been an abnormal shortage, or a loss of any package.
189 The Law of Carriage by In/and Transport 437 (4th ed.

1965).
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prove those special circumstances which protect him
against liability arising from the carriage of certain
types of goods, such as livestock, or from certain
contingencies such as improper packing. In these spe
cial circumstances he is not, however, as we have
seen, relieved of all liability, but only of liability
for loss or damage arising from the special risks
inherent in those circumstances. To claim this relief
all he has to do is to prove that the loss or damage
could have so arisen, and if the possibility of the
causal connexion between the special risk and the
loss or damage has thus been established, it is for
the claimant to prove that the loss or damage was
not in fact attributable wholly or partly to the risk
which might have caused it, e.g., that an injury
suffered by a living animal in transit was not due
to the inherent propensity of animals to be so in
jured. If, however, the carrier relies on the special
risk of carriage in open wagons and the claim is
not for damage to the goods but for the loss of an
entire package or for abnormal short delivery, it is
not presumed in his favour that the particular method
of carriage was the cause of the loss.

3. International motor carriage of cargo (The CMR
Convention)

227. The Convention on the Contract for the Inter
national Carriage of Goods by Road (hereafter called
CMR) was done at Geneva on 19 May 1956 and came
into force on 2 July 1961 with the ratification or
accession of Austria, France, Italy, Netherlands and
Yugoslavia.

228. The general provisions on carrier liability are
contained in paragraphs 1 and 2 of article 17 and read
as follows:

1. The carrier shaU be liable for the total or
partial loss of the goods and for damage thereto
occurring between the time when he takes over the
goods and the time of delivery, as well as for any
delay in delivery.

2. The carrier shall however be relieved of
liability if the loss, damage or delay was caused by
the wrongful act or neglect of the claimant, by the
instructions of the claimant given otherwise than
as the result of a wrongful act or neglect on the
part of the carrier, by inherent vice of the goods
or through circumstances which the carrier could
not avoid :wd the consequences of which he was
unable to prevent.
229. The language is essentially the same as the

provisions of article 27 (l) and (2) of CIM and
presumably will be interpreted in like manner. The
remaining provisions of article 17 deal with particular
situations and again are similar to provisions of CIM.
They are set out in the margin.190

190 3. The carrier shall not be relieved of liability by
reason of the defective condition of the vehicle used by him
in order to perform the carriage, or by reason of the wrongful
act or neglect of the person from whom he may have hired
the vehicle or of the agents or servants of the latter.

4. Subject to article 18, paragraphs 2 to 5, the carrier shall
be relieved of liability when the loss or damage arises from
the special risks inherent in one or more of the following
circumstances:

230. The burden of proof provisions of article 18,
set out below, are also essentially the same as those
provisions in elM except for paragraphs 4 and 5 which
have no OIM counterparts.

1. The burden of proving that loss, damage or
delay was due to one of the causes specified in
article 17, paragraph 2, shall rest upon the carrier.

2. When the carrier establishes that in the cir
cumstances of the case, the loss or damage could
be attributed to one or more of the special risks
referred to in article 17, paragraph 4, it shall be
presumed that-it was so caused. The claimant shan
however be entitled to prove that the loss or damage
was not, in fact, attributable either wholly or partly
to one of these risks.

3. This presumption shall not apply in the cir
oumstances set out in article 17, paragraph 4 (a),
if there has been an abnormal shortage, or a loss of
any package.

4. If the carriage is performed in vehicles spe
cially equipped to protect the goods from the effects
of heat, cold, variations in temperature of the
humidity of the air, the carrier shall not be en
titled to claim the benefit of article 17, paragraph
4 (d) unless he proves that all steps incumbent on
him in the circumstances with respect to the choice,
maintenance and use of such equipment were taken
and that he complied with any special instructions
issued to him.

5. The carrier shall not be entitled to claim the
benefit of article 17, paragraph 4 (f), unless he
proves that all steps normally incumbent on him in
the circumstances were taken and that he complied
with any special instructions issued to him.

E. Alternative approaches to implement the
relevant policy considerations

231. In considering the appropriate approach to
risk allocation between carrier and cargo interests, at
tention may be given to the three alternative approaches
that follow:

1. Strict liability

232. Although rendered illusory by bill of lading
exceptions in the 19th century the general law of mari-

(a) Use of open unsheeted vehicles, when their use has been
expressly agreed and specified in the consignment note;

(b) The lack of, or defective condition of packing in the
case of goods which, by their nature, are liable to wastage or
to be damaged when not packed or when not properly packed;

(c) Handling, loading, stowage or unloading of the goods
by the sender, the consignee or persons acting on behalf of the
sender or the consignee;

(d) The nature of certain kinds of goods which particularly
exposes them to total or partial loss or to damage, especially
through breakage, rust, decay, desiccation, leakage, normal
wastage, or the action of moth or vermin;

(e) Insufficiency or inadequacy of marks or numbers on the
packages;

(f) The carriage of livestock.
5. Where under this article the carrier is not under any

liability in respect of some of the factors causing the loss,
damage or delay, he shall only be liable to the extent that
those factors for which he is liable under this article have
contributed to the loss, damage or delay.
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time carriage imposed a standard of strict liability on
the carrier for all loss or damage to cargo with only
a few exceptions. Strict liability has also been imposed
on other types of carriers, with various exceptions and
modifications.191

233. A system of strict liability-assuming always
an exception for inherent vice of the cargo and where
the shipper is at fault-has two major factors to rec
ommend it. First, it would tend to induce carrier to
adopt a somewhat closer to optimum standard of care
than a system of liability for negligence. Second, a
system of striot liability would result in lower costs of
administering claims (i.e., "friction") than one based
on negligence. Although it seems that these are fac
tors of substantial importance there is at present no
way to measure their economic significance accurately.

234. On the other hand, caution has been advised
with respect to readjustment of the present commercial
patterns reflected in insurance rates and practices, and
in the struoture of freight rates.192

235. These various factors should be considered and
balanced in deciding, as a matter of policy, whether
existing law should be changed to impose a form of
strict liability on carriers. If strict liability is not to be
imposed then various lesser changes in the liability
scheme should be considered as described below.

2. Simplified standards for liability and burden of
proof based on other international conventions
governing carriage of cargo

236. Section D, above, discussed the basic pro
visions on liability and burden of proof contained in
international conventions for carriage of goods by air
(the Warsaw Convention), by rail (the CIM Con
vention) and by road (the CMR Convention). Ex
amination of these conventions shows that they are
built on two short, basic provisions: (1) the carrier
shall be liable for all damage or loss occurring while
the goods are in the carrier's possession,193 (2) how
ever, the carrier shall not be liable if he proves that:

(a) [Air: The Warsaw Convention] "he and his
agents have taken all necessary measures to avoid the

191 Under some legal systems, rail carriers have virtually
absolute liability subject to narrow exceptions such as force
majeure and fault of the shipper. As to such liability in the
United States of America under the standard bills of lading
governing shipments by rail, truck and air see Honn?ld:.Sal~s
and Sales Financing (3rd ed., 1968), 281-83. For liability in
the United Kingdom under the standard contract forms pub
lished by the Railways Board see Kahn-Freund, The Law of
Carriage by Inland Transport (4th ed., 1965).

192 The Canadian Government's reply states that "any rear
rangement in the allocation of risks which imputes greater
responsibilities on the carrier can be had only at the price of
the surrender by the shipper of: (a) his existing freedom of
choice respecting whether to insure or not to insure against
the related risk; and (b) his existing freedom of choice respect
ing the market in which insurance against the related risk will
be placed". For a similar view see Poor, "A New Code for
Carriage of Goods by Sea", 33 Yale C.J. 133, 135 (1923).
For caution with respect to possible changes in carrier liability
on freight rates see also the replies of Japan and the United
Kingdom.

193 The varying ways of stating the period during which
the carrier is responsible are discussed in part one of this
report.

damages or that it was impossible for him or them to
take such measures";

(b) [Rail: The CIM Convention] the loss or dam
age resulted "through circumstances which the rail
way could not ,avoid and the consequences of which
it was unable to prevent";

(c) [Road: The CMR Convention] "through cir
cumstances which the carrier could not avoid and the
consequences of which he was unable to prevent".

237. The fuller text of these conventions (see sec
tion C, supra) shows that carrier may also avoid liabil
ity by proof that the loss resulted from the wrongful
act of the claimant or from inherent vice of the goods
or that the loss could have resulted from specified cir
cumstances involving special risks (such as the ab
sence of packing) .194 However, these exceptions do not
cover the usual shipment and do not substantially
modify the basic structure outlined above.

238. The structure of responsibility established
under these conventions does not establish liability of
the carrier regardless of the carrier's fault, and thus is
less strict than the basic rules of maritime law (apart
from exculpation by contract) and the rules of some
national rules governing ,the responsibility of carriers.195
On the other hand, the burden of proof is placed on
the carrier to show his lack of responsibility for the loss
or damage. In considering whether the basic approach
of these international conventions would be useful for
present purposes, attention may be directed to: (1) the
simplicity of their basic structure; and (2) the advant
ages of harmony among the rules of liability of various
types of carriers in view of the increasing significance
of combined transport operations.

239. This approach is developed in detail in the
Reply to the Questionnaire by the Government of
France and is supported in other replies.196

194 Similar exceptions, reflecting the circumstances of marine
carriage, would be feasible if this approach should be adopted
in connexion with re-examination of the Hague Rules.

195 See section B-1, 'supra, at note 130.
196 It is not feasible to set out the entire proposal; the follow

ing is a summary. Under the scheme put forward in the French
proposal the carrier is fully responsible if the goods do not
arrive in a satisfactory state unless he proves that he was
entitled to an exemption from responsibility.

The instances of exemption of the carrier would be sim
plified. There would be two guiding principles: (1) loss re
sulting solely from the fault of the cargo owner, Le., a false
declaration by the cargo owner, defective or insufficient pack
aging, or marking of goods, and inherent vice of the goods;
(2) cases of force majeure, Le., an event which is unforesee
able, insurmountable, independent of the carrier. Examples of
force majeure would be war, fire and strike. The carrier would
have the burden of proving the fault of the cargo owner, or
force majeure.

Under this proposal certain of the present exemptions in
article IV (2) would be set aside. The exemptions for fire
(IV (2) (b» and perils of the sea (IV (2) (c» would be
retained only in so far as they fit within the force majeure
exemption. Since the exemption in article IV (2) (a) (neglect,
etc. in the navigation or management of the ship) does not
have the characteristics of force majeure, this exemption would
be set aside. The removal of this exemption would eliminate
uncertainty which has given rise to much litigation.

The French reply noted that to conform with the objective
set up by UNCTAD for a balanced allocation of risks, a ceil
ing for liability must be maintained. The limitation of liability
should be set aside only in cases (already provided for in
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3. Modification of specific substantive provisions of
the Hague Rules

(a) Article IV (2) (a): navigation or manage
ment of the ship

240. This provision exempts carrier from liability
for loss to cargo caused by neglect in the management
or navigation of the ship. It is the only provision of
the Hague Rules which grants complete exemption from
liability for the consequences of fault. Under the reason
ing spelled out earlier, it appears that holding carrier
liable for the consequences of its fault in the naviga
tion or management of the ship would tend to promote
a closer to optimum standard of care than the present
rule. From this standpoint a change in the pre&ent rule
appears to be desirable.

241. It was pointed out earlier that a fault standard
of liability is high in friction, compared to a standard
of strict liability or no liability, because fault or neg
ligence is complica,ted to prove. While this is true as
a general rule, the change to a fault standard for
navigation and management, within the over-all frame
work of the Hague Rules, would be likely to reduce
friction rather than increase it. This calls for some ex
planation. Under the present rules three major cate
gories into which the cause of loss may fall are-failure
to provide a seaworthy ship; failure to properly care
for the cargo; and negligence in navigation or manage
ment of the ship. The lines between the&e categories
are very unclear. Moreover, the carrier is liable to
cargo for the consequences of its negligence as to two
of the categories but not for negligence in navigation
or management and as a result responsibility under
the present system is subject to basic doubts and con
fusion-in other words, friction. As Gilmore and Black
point out, ,the question of what is navigation or man
agement is rarely asked in isolation. Rather, given a
particular set of facts, the question is this: Did the
loss result from fault in the management or naviga
tion of the ship (for which carrier is not liable) or,
on the other hand, did the loss result from fault in
caring for cargo or fault in not providing a seaworthy
ship (for which faults carrier is liable)? Consequently,
the parties must not only debate whether the carrier
was negligent but must, in addition, debate the difficult
question of the proper characterization of the event.
Again as Gilmore and Black point out:

"The difficulty in drawing the line arises from the
fact that read naturally, the two clauses overlap, for
many actions which might be spoken of as fauhs or

the 1968 Protocol) of intentional or inexcusable fault of the
carrier or his servants. Such a system would eliminate existing
uncertainties and ambiguities and, as a consequence, would
reduce litigation while insuring the prompt and satisfactory
compensation of the cargo owner. The reply added that the
system proposed would bring the regulation of maritime trans
port closer to that of other modes of transportation. (The
reply noted that before adopting new legal solutions, it would
be desirable to undertake studies on the economic effects of
modifications of the present system.)

In its reply the Government of Austria indicated that the
grounds for exemption from liability should be "adjusted to
the grounds provided by the international conventions on
aviation (Warsaw Convention), railways (CIM) and road
transport (CMR)". The Indian reply supports redrafting
article IV "somewhat along the lines of article 20 of the
Warsaw Convention".

errors in management or even in navigation might
equally well be viewed as failures in the duty to use
due care with respect to the cargo. Few clearcut con
cepts have appeared for dealing with the problem;
the feel of it can only be acquired by reading
ca&es."197

242. If carrier is made liable for the consequences
of its negligence in the navigation and management of
the ship the area of debate will be narrowed con
siderably. It will no longer be necessary to decide
whether a particular set of facts involves, for example,
fault in the care of cargo or fault in the management of
the ship. If negligent, carrier will be liable in either
event. Only the question whether carrier's fault caused
the loss need be debated. Thus friction is likely to be
reduced.

243. A change in the rule on naviagation and man
agement would have no major effects in the area of
marine insurance but would tend slightly to lower cargo
insurance rates and slightly to raise P ,and I rates.
This could result in some minor economic benefit to
shipping interests, depending upon the circumstances of
carriers and their conferences. As to the matter of
fairness, few would argue that it was unfair to charge
carriers with damage to cargo caused by ,their negligence
in the navigation or management of the ship. On
balance, therefore, substantial reasons support a change
in the Hague Rules to hold carrier liable for loss or
damage to cargo caused by carrier's fault in the naviga
tion or management of the ship.19R

244. As to effecting the change, the simple elimina
tion of article 4 (2) (a) would in most (possibly in
all) ca&es have the effect of making carriers liable for

1970p. cit., supra, at p. 135.
198 The replies of Austria, Canada, France, Korea, Khmer Re

public, Madagascar, Saudi Arabia, Nigeria, Ind~a, Hungary, and
Australia, indicate support for deletion of. article IV (2) (a).
The reply of India seems also to support thiS re~ult. Cf. reply of
Ceylon which states that in ~airness to the shlpper/c~mslgnee,
the carrier should be responSible for the default of hiS master
or servants but cannot be held responsible for the defaults of
mariners, pilots and others who are not his serv'!nts. On ~he
other hand the observations of Japan state that thiS exemptIOn
has traditi~nal1y been accepted, and that "although scientific
techniques have been remarkably developed nowadays, modern
types of danger have appeared and the danger involved in sea
navigation has not yet diminished". If .the carrier i~ mad.e
responsible in the context o~ the situations set ou~ III arti
cle IV (2) (a) the ca:rier Will have to arrange f?r msu.rance
with respect to that fisk. The cost of the premIUm will be
added to the freight; the amount of increase in freight would
not be less than the decrease in premium for the insurance
taken out by the cargo owner. A further reason set out in the
Japanese reply for maintaining the exemption is that claims
arising in cases of collision of vessels can be disposed of more
simply and expeditiously in cases of collison of ve~sel~ if the
carrier is relieved of his liability for fault in navigation. In
its reply the Government of Greece indicates its opposition
to the modification of the exemptions listed in article IV (2)
of the Hague Rules. The reply states the following. "The
exemptions set out in article 4 (2) of the Hague Rules an? in
particular those under paragraphs (a), (b) and (c) constitute
the well-known concession made by the International Con
vention of 1924 to the carrier against giving up his freedom
to contract with the shipper. If those exemptions have to dis
continue, the carrier should be allowed to recover his con
ractual freedom. Shipping enterprises are private business
operations under international competition and they cannot
be assimilated to carriers of other means of transportation
enjoying monopoly or other privileged systems."
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loss to cargo caused by the negligent navigation or
management of the ship. Presumably this result would
come about as follows:

(1) The shipper would prove that the cargo had
been delivered to 'the ship in good condition and re
turned at destination in damaged condition.

(2) Thereupon, carrier would be obliged to show
that it came within some specific provision exempting
it from liability, which we assume it could not do.

(3) Carrier would be obliged to show that it came
within the catchall exemption (IV (2) (q» which
requires that carrier show that its fault or negligence
did not contribute to the loss. This, by assumption, it
could not do.

(4) Therefore, since carrier could not fit within a
specific exemption provision it would, presumably, be
liable.

245. However, this leaves much to inference. It
would seem distinctly preferable-in addition to eli
minating IV (2) (a)-to adopt language stating the
carrier's duty to exercise due diligence in the naviga
tion and management of the ship. The appropriate place
for this would be in a new section 3 in article 3 fol
lowing statement of the carrier's duty to exercise due
diligence to provide a seaworthy ship and the duty to
care properly for cargo. The provision might read as
follows:

3. The carrier shall properly and carefully
navigate and manage the ship

(b) Article IV (2) (b): fire

246. The fire provision is unusual in that, as de
scribed earlier, it exempts carrier from liability for the
negligence of some employees but not others. The
merits of carrier liability for negligence have been dis
cussed earlier. As a general rule there seems little
reason to adopt the approach of the fire provision.
Carrier is in a better position than the shipper to
eliminate, mitigate or guard against the negligence of
even its minor employees. It appears, therefore, that
holding carrier liable for the consequences of their
negligence would tend to promote an optimum standard
of care. There does not appear to be anything unique
about loss or damage from fire to warrant a special
rule. Considerations of insurance, economics, fairness
and friction all seem to bear on liability for fire loss in
the same manner as on liability for other types of
losses. Accordingly, it appears that it would be desir
able to treat fire loss in the same manner as other
types of loss and, therefore, to eliminate article IV
(2) (b),199

199 The replies of Austria, France and Nigeria support dele
tion of article IV (2) (b). The Australian reply states: "In
the light of current technological advances it is doubtful
whether retention of this exception is warranted. If it is
retained, present uncertainty as to its application could be
eliminated by placing the onus on the carrier to show that the
fire was caused by fault or privity of the cargo owner." On
the other hand, the Japanese Government notes, inter alia, that
the exemption for fire has been approved for the reasons that
the origin of a fire is unknown in many cases and that a fire
frequently causes extensive damage; requiring the carrier to
prove the cause of the fire would deny the exemption of its
effect. Cf. reply of the Government of Greece.

(c) Article IV (2) (c): perils of the sea

247. This clause provides that the carrier shall not
be liable for loss or damage caused by perils, dangers
and accidents of the sea. It is said that the clause
"denotes accidents peculiarly incident to navigating the
sea . . . arising from the peculiar physical conditions
under which navigation upon the sea takes place."200
The test is stated as ". . . whether the accident which
occurred was or was not one which could have hap
pened on land, so far as its general character was
concerned".201

248. Although not clear from the face of the pro
vision, cases hold it will not apply where the loss would
not have occurred but for lack of due diligence on the
par,t of the carrier.202 The carrier is exempt only from
sea perils against which all reasonable precautions by
a prudent carrier proved to be unavailing. Only then
can it be said that the loss was caused by a peril of
the sea. The absence of negligence as a concurring
cause is sometimes even said to enter into the very
definition of sea peril.203 Cases also have held, although
again the provision is not clear on its face, that car
rier bears the burden of proof: carrier must show that
it took all reasonable precautions, that it was not
negligent.204

249. The results of the peril of the sea exception,
as outlined above, fit in with the general reasoning in
favour of charging carriers with the results of their
negligence. Moreover, since the facts relevant to deter
mining whether its fault contributed to the loss are
peculiarly within the control of the carrier, it also seems
reasonable to give carrier the burden of proving that
it took all reasonable precautions.

250. Even if one assumes that the results developed
by the above case-law should be continued, article IV
(2) (c) appears to be unnecessary for these same re
sults would be reached under the catchall provision of
article IV (2) (q).205 Indeed article IV (2) (q) is far
clearer. It explicitly states that carrier will not be liable
for loss from any cause "arising without ... the fault
or neglect . . . of the carrier . . .". It is also explicit
that the burden of proof shall be on the carrier to show
that its fault or neglect did not contribute to the loss.

251. Consideration should therefore be given to
eliminating article IV (2) (c). It is unnecessary and
ambiguous. Although courts have interpreted it in a
desirable way, there would be merit in doing away with
the possibility of undesirable and unwanted results in
the future.2oo

200 Carver, op. cit., supra, at p. 134.
201 Idem at 135.
202 Idem at 141.2 Manca op. cit., supra, at p. 206 UNCTAD

report, pp. 88-89.
203 Gilmore and Black, op. cit., supra, at p. 140. But see

Blackburn v. Liverpool [1902] 71. K.B. 177.
204 Gilmore and Black, op. cit., supra, at p. 163. But see

Carver op. cit., supra at p. 131 (foot-note 36).
205 See para. 174, supra.
206 In its reply the Australian Government states: "Judicial

construction of this provision has varied from country to
country between the lenient and the strict. This is, of course,
confusing and does not make for certainty. It is suggested that
amendment is needed so that the stricter judicial interpreta
tions are adopted and it is made clear that the peril must have
been one which the ordinary safeguards of skilful vigilant
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(d) Article IV (2) (d): acts of God

252. This provision exempts carrier for loss result
ing from acts of God, and is very similar in operation
to the perils of the sea clause. That is, first, it does not
apply where carrier's negligence is a concurring cause
of the loss 207 and, second, carrier bears the burden of
proof. 208 Accordingly, like the perils of the sea clause,
it is redundant and could be eliminated, leaving carrier
to rest on the more explicit language of article IV
(2) (q).209

(e) Article III (1), article IV (1): seaworthiness

253. Article III (l) binds the carrier "before and at
the beginning of the voyage" to exercise due diligence
to "(a) make the ship seaworthy; (b) properly man,
equip and supply the ship; (c) make the holds, refriger
ating and 0001 chambers, and all other parts of the
ship in which the goods are carried, fit and safe for
their reception, carriage and preservation." Under arti
cle IV (1) neither the carrier nor the ship is liable for
damage or loss resulting from unseaworthiness unless
such damage or loss is caused by "want of due dili
gence" on the part of the carrier to carry out the duties
set out in article III (1). When loss or damage due to
unseaworthiness is shown, the burden of proof as to
the exercise of due diligence is on the carrier or other
person claiming exemption from liability.

254. Modifications of the present provisions on
seaworthiness have been suggested in the replies of the
Governments of Australia and of India. These include.
ex,tension of the period during which the carrier is
required to exercise due diligence to assure th~:

seaworthiness of the ship, and simplification of the rules
on burden of proof.210

seamen could not have prevented." The Austrian, French and
Indian replies indicate that under a scheme of liability which
might be modelled on the conventions on other modes of
carriage of goods this exemption would be deleted. See supra
foot-note 196. On the other hand, the reply of the Govern
ment of Madagascar indicates that a modification of the
exemption on "perils, damages or accidents of the sea" does
not seem called for since neither the carrier nor his servant
has any influence over such perils, dangers or accidents.

207 Gilmore and Black, op. cit., supra, at pp. 141, 147.
2 Manca op. cit., supra, at p. 207.

208 Gilmore and Black, op. cit., supra, at pp. 146-147.
209 The same reasoning may also apply to (p), the latent

defect exception.
210 The Indian reply suggests that article III (1) should be

revised to require the carrier to make the ship seaworthy "at
all times and before leaving every port", and that correspond
ing changes should be made in article IV (1) if that provision
is maintained. Changes in article IV (1) would include re
moving from the cargo owner the burden of proving that the
loss or damage was due to unseaworthiness. The Indian reply
concludes that it would be sufficient for the cargo owner to
prove that the loss or damage occurred during the course of
carriage.

The Australian reply points out that at the present time
matters such as those set out in article III (1) are already
subject to rigorous standards prescribed in the 1960 Safety of
Life at Sea Convention (SOLAS). In these circumstances,
according to the reply, it seems reasonable that the cargo owner
is entitled to assume "that a ship will be seaworthy and that
it will be operated efficiently and safely". Consequently, the
reply states, the following modifications of the Hague Rules
would not impose hardship in the carrier: "(a) deleting the
present articles III (l) and IV (l ) , and (b) writing in a
provision that the carrier should be responsible for loss or
damage to the goods during such times as they were in his

255. Comments with respect to other substantive
provisions were made in a number of replies.211 Some
of these do not relate direotly to the structure of the
present report but will be appropriate for consideration
in connexion with those items reserved for later con
sideration under the resolution adopted by UNCITRAL
at its fourth session. For the provisions of the reso
lution see paragraph 3 (Introduction supra).

4. Modification and simplification of the Hague Rules
on burden of proof

256. The burden of proof is a device for determin
ing the winner of a dispute when there is not sufficient
evidence to know what occurred or when the evidence
presented on either side is closely balanced. While a
case decided on ,the basis of the burden of proof is
decided in an essentially arbitrary manner, the shaping
of ~he burden itself need not be arbitrary. In deciding
whIch party should bear the burden of proof in the area
under consideration two considerations seem to be of
primary importance.

257. First, the burden should be placed on the party
most likely to have knowledge of the facts. So placed
the burden is more likely to promote the production of
evidence; it is less likely to result in an arbitrary deci
sion made on the basis of the burden of proof i,tself. In
short, the party with greater knowledge of the facts is
more likely to be able to prove what happened and
less likely to suffer from bearing the burden of proof.

258. Second, the burden should be placed so that
when invoked ,the loss will fall in a manner consistent
with policy objectives discussed in prior sections.

259. Both these considerations suggest that carrier
should bear the burden of proof (with exceptions to be
noted later) as to matters occurring while the cargo is in
its possession. Little needs to be said on the first oon
sideration: carrier is most likely to have knowledge of
matters bearing on loss or damage which occur while
cargo is in its possession.212

charge, except as otherwise provided." The Australian reply
adds that these modifications would bring the rules on sea
carriage into line with those relating to air carriage (the 1929
Warsaw Convention and the 1944 Chicago Convention). See
also discussion on the subject of, seaworthiness in the
UNCTAD secretariat report, paras. 203-206.

211 Suggestions and proposals regarding the modification of
other substantive provisions of the Hague Rules were made
in a number of replies. The problem of delay in delivery is
taken up in the Australian and Indian replies. The desirability
of changes in article IV (4) (deviation) is taken up in the
Australian and Indian replies and in the Japanese observations.
The Indian reply makes suggestions regarding article III (3).
This reply also proposes a provision on contributory negligence
of the shipper along the lines of article 21 of the Warsaw
Convention. The Hungarian reply makes suggestions regarding
article III (4) and article III (8) (benefit of insurance). The
Austrian reply discusses needed changes in article IV (5) of
the Rules with respect to preventing the carrier from taking
advantage of the limitation of liability when damage or loss
is due to reckless or wilful action on his part or that of his
servants or agents. The Australian reply also comments, inter
alia, on the need to require the issuance of a bill of lading.

212Justifying a rule of strict liability for carriers, see Lord
Holt in Coggs v. Bernard (1703) 2 Ld. Raym. 909; 1 Smith's
L.C., 13thed., 175, 186.

Tetley, op. cit., supra, at p. 156: "... virtually all the infor
mation, if available at all, is available to the carrier alone. To
exculpate a carrier when the cause of the loss is unknown is
to make it beneficial for carriers not to discover the cause."
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•
260. The second consideration requires more ex

planation. As noted above, a decision made on the basis
of burden of proof is essentially an arbitrary one. The
basis of liability may be negligence, but if carrier bears
the burden, and if there is a failure of proof, carrier
will be liable, regardless of whether it was actually
negligent or not. Placing the burden on carrier then is
a move in the direction of strict carrier Hability. By
the same reasoning, placing the burden on cargo
interests is a move in the direction of exemption of the
carrier from the consequences of its negligence. As
a result, an important consideration in placing the
burden of proof is the merit of strict liability of carriers
as compared to the merit of exoneration of carriers for
their own negligence. One or the other must be
favoured.

261. On the basis of previous discussion it appears
that the better choice would be to place the burden of
proof on the carrier and thus take ,a step toward strict
carrier liability. Applying the earlier analysis of policy
considerations this would tend to promote an optimum
standard of care on the part of the carrier-while place
ment of the burden on shipper would not.

262. As to reduction of friction, the main considera
tion is clarity. The clearer the rule, the less the friction.
A rule placing ,the burden squarely on carrier for all
matters occurring while cargo is in its possession (with
sharply delineated exceptions) would be clearer than
the present set of rules and would therefore tend to
reduce friction.

(a) Exceptions to carrier bearing the burden of
proof

263. Although there appears to be good reason for
generally placing the burden of proof upon carrier, five
exceptions to such a general rule should be considered.
These are essentially the five preliminary matters that
shipper must prove under present law.213

( 1) That the claimant is the owner of the goods
and/or is the person entitled to make the claim.

(2) The contract.
(3) That the loss or damage took place during the

period for which carrier is responsible. (See part one,
paras. 7-41. )

(4) The physical extent of the damage or loss.
(5) The monetary value of the loss or damage.
264. It seems reasonable to continue to place the

burden of proof for these matters on shipper.

(b) Consequences in specific situations of a sug
gested burden of proof scheme

265. The following set of examples is designed to
illustrate how the suggested burden of proof scheme
would work-that is, carrier bearing the burden on
all issues except those specifically excepted. It should
be noted that this scheme is very similar to ,the burden
of proof arrangement used in the catchall exemption
section of the Hague Rules (article IV (2) (q)). Thus
the suggested scheme might roughly be described as
an extension of the article IV (2) (q) arrangement.

213 They are taken from Tetley, op. cit., supra, at pp. 34-35.

Example: a case involving the detention of a vessel in
a harbour by government authorities. Assume there
is a shipment of cheese on board which spoils:
(l) Shipper would have the burden of proving that

the cheese was delivered to the carrier in good condi
tion and was received back in bad condition as under
present law.214 Also, as under present law, shipper
would win if it bore its burden on this point and there
were no other showings or allegations.

(2) Carrier would bear the burden of showing that
the cause of the loss was the delay in a hot harbour
occasioned by ,the restraint of princes. If carrier can
bear its burden here it will win in the absence of any
other showings or allegations.

(3) If shipper alleges that carrier's improper stow
age of the cargo in an inadequately ventilated part of
the ship was a contributing cause of the damage,
carrier will have ,the burden of proving that the stowage
was not faulty or, alternatively, that it was not a con
tributing or concurring cause of the loss.

(4) If carrier fails to bear its burden under 3 above,
carrier will then have the burden of showing how much
of the loss is attributable to the restraint of princes
and how much to the faulty stowage. If carrier fails to
bear this burden it will be liable for the entire loss, in
the absence of any further showing or allegations.

(5) As an alternative to shippers allegation in para
graph 3 above, if shipper alleges that the carrier's fault
provoked or caused the restraint of princes (as by
refusal to pay just taxes or fees, inciting riot and the
like) the carrier will bear the burden of proving that
it did not cause or provoke the restraint of princes.

(c) Amendments to the Hague Rules for imple
mentation of the suggested burden of prout
scheme

266. Earlier parts of this report have suggested the
elimination of some paragraphs of article IV (2).
Adoption of the suggested burden of proof scheme
would eliminate or alter the rest of article IV (2). This
can be illustrated by taking article IV (2) (g) as an
example. Article IV (2) (g) exempts carrier from loss
or damage caused by, inter alia, an arrest or restraint
of princes. This provision on analysis appears to only a
specific and perhaps redundant illustration of the fault
principle. Thus, if a restraint of princes causes the loss
rather than any fault of carrier, the carrier will not be
liable regardless of article IV (2) (g). Carrier will be
protected by the catchall provision, article IV (2) (q)
which relieves carrier of liability for any and all loss
or damage except that caused by the fault of carrier.
Paragraph (q), however, places the burden on the
carrier to prove that its fault did not contribute :to the
loss or damage. Under paragraph (g), on the other
hand, it has been held that once carrier proves that
a restraint of princes occasioned ,the loss the burden
shifts to shipper to prove that the carrier's fault caused
or provoked the restraint of princes or concurred with
the restraint of princes to produce the iloss.215 The

214 Shipper would also bear the burden on the various other
preliminary matters noted above.

215 As noted earlier there may be jurisdictions where this
shift does not occur and the burden remains with carrier as
it does under article IV (2) (q). In such jurisdictions elimi
nation of article IV (2) (g) will effect little change.
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PART I

APPENDIX

3. Cargo carried on deck and related problems

Attention is directed to article 1 (c) of the Hague Rules
which provides as follows: "'Goods' includes goods, wares,
merchandise and articles of every kind whatsoever except live

2. Jurisdiction clauses

(a) Under legal rules (legislation and case law) applicable
in your country, in what circumstances is effect given to
"jurisdiction clauses", whereby jurisdiction over claims with
respect to contracts of carriage of goods may only be brought
before the courts of a particular country or before arbitration
proceedings in a specific location, or whereby a specific system
of law is chosen to govern the substantive aspects of the con
tract?

(b) Do you consider the existing rules on "jurisdiction
clauses" satisfactory? If so, please set forth any reasons that
you may wish to provide. If not, please indicate any desired
proposals for international legislation on this subject and
the reasons therefor.

Questionnaire on certain matters regarding the respon.
sibility of carriers for loss or damage to cargo in the
context of bills of lading

1. Period during which the carrier is responsible for damage
Or loss of goods

Attention is directed to the provisions of the Brussels Con
vention of 1924 (the Hague Rules) which impose certain res
trictions on clauses in bills of lading during "the period from
the time when the goods are loaded on to the time they are
discharged from the ship" (article 1 (e». The question has
been raised as to the protection that should be afforded cargo
owners with respect to loss or damage to the cargo during the
two following periods: (i) the period after delivery by the
shipper to the carrier (or to the carrier's agent or otherwise
pursuant to the carrier's instructions) but before they have
been "loaded on" the ship and (ii) the period after discharge
of cargo from the ship but prior to delivery to the consignee.

(a) In what circumstance under your country's legal rules
is the carrier responsible for loss or damage before the goods
have been "loaded on" the ship or after they have been
"discharged from" the ship?

(b) Are there any existing applicable legal rules in your
country attributing responsibility to persons (such as port
authorities) other than the carrier or his agent during the
period after delivery by the shipper and before loading on
ship, and during the period after discharge from ship and
before delivery to the consignee? If so, please state provisions
of such legislation and relevant case law.

(c) If, according to existing applicable legislation, the
carrier is responsible only for "the period from the time when
the goods are loaded on to the time they are discharged from
the ship" (article 1 (e», when according to such legislation
and relevant case law are the goods considered to have been
"loaded on" and when are the goods considered to have been
"discharged"?

(d) Do you consider the existing international legislation
in this area satisfactory? If so, please set forth any reasons
that you may wish to provide. If not, please indicate any
desired proposals for modification of such international legisla
tion and the reasons therefor.

That the claimant is the owner of the goods or
is otherwise entitled to make the claim.
The contract.
That the loss or damage took place during the
period for which carrier is responsible.
The physical extent of the loss, or damage.
The monetary value of the loss or damage.

Article IV (2)
The burden of proof shall be on the shipper to

(4)
(5)

(2)
(3)

216 See Gilmore and Black, op. cit. supra, at pp. 147-52.
217 Paragraph (p) should also be eliminated, either on t~e

above reasoning or because it is redundant as suggested In

para. 252 supra. The Australian reply suggests that with r~s

pect to the exemptions in the Hague Rules for inherent vice
(IV (2) (m» and insufficiency of packing. (IV (2 j . (n»
the carrier should have the burden of proof 10 attemptmg to
avoid responsibility on these grounds. With regard to the
exemption for latent defect (IV (2) (p» "proof that a
defect was latent and that it caused the damage will always
involve extensive litigation. As the state of the vessel is the
responsibility of the carrier anyway, it is suggested that this
exception could also be deleted". It is also suggested that
the catchall exemption (IV (2) (q» should be deleted.

The Australian reply also suggests that the carrier should be
obliged to prove that he has fulfilled the obligations of arti
cle III (2) before he may invoke the exceptions in article IV.
The Indian reply makes a similar point.

(a)
show:

(1)

(d) Summation: form of article IV (1) and
(2) as amended

Article IV (1)
Neither the carrier nor the ship shall be responsible

for loss or damage from any cause arising without the
actual fault or privity of the carrier, or without the
fault or neglect of the agents or servants of the carrier.

general rule placing the burden of proof on the carrier (b) The burden of proof shall be on the carrier as
would be inconsistent with the shifting burden that to all other matters: carrier must show that neither
now results from article IV (2) (g); if the general the actual fault or privity of the carrier nor the fault
rule is accepted, article IV (2) (g) should be deleted. or neglect of the agents or servants of the carrier caused,

267. It is possible, although not likely, that as the concurred in or contributed to the loss or damage.
Hague Rules are presently written a court might hold
that if a restraint of princes "causes" the loss or damage,
carrier would not be liable even if its negligence caused
the restraint of princes or concurred with the restraint
of princes to produce the loss. Such an interpretation
of article IV (2) (g) cannot be completely ruled out
on the face of the Hague Rules, and to the extent a
court might adopt it, the elimination of article IV (2)
(g) will effect a substantive change, in ,addition to
changing the burden of proof. If so, on the basis of
prior reasoning, there would appear to be reasons to
support the substantive change effect by eliminating
article IV (2) (g).

268. The various other paragraphs of article IV (2)
which have not been discussed previously are for pur
poses of analysis the same as article IV (2) (g).
These are paragraphs (e), (t), (h), (i), (j), (k),
(l), (m), (n), and (0).216 The reasons supporting
clarification of the rules on burden of proof, mentioned
above, would also support the elimination of these para
graphs.217

269. Article IV (1) could also be eliminated if the
suggested burden of proof scheme is adopted.



I

Part Two. International Legislation on Shipping 305

animals and cargo which by the contract of carriage is stated
as being carried on deck and is so carried". Questions have
been raised under this provision with respect to its applicability
to containers and certain other types of cargo which are
customarily carried on deck. Attention has also been directed
to the above provision relating to "live animals".

(a) Do existing legal rules in your country attributing
responsibility to the carrier for loss or damage to the cargo
contain special rules with respect to cargo which is stated
as being carried on deck and which is so carried? If so, please
indicate the nature of these rules. Do these rules apply to the
carriage of containers on deck? Are live animals also the
subject of special rules in so far as carrier's responsibility is
concerned?

(b) Do you consider the exclusion of deck cargo and live
animals from the operation of the Hague Rules to be satis
factory? If so, please set forth any reasons that you may wish
to provide. If not, please indicate any desired proposals for
modifications of such international legislation and the reasons
therefor.

PART II

The Working Group on International Legislation on Shipping
at its meeting during the fourth session requested the Secre-

tary-General to prepare a report analysing alternative ap
proaches to the basic policy decisions that must be taken in
order to implement the objectives set forth in paragraph 2 of
the UNCTAD resolution and quoted in paragraph 2 of the
Commission's resolution. Special reference was made to the
objective of establishing a balanced allocation of risks between
the cargo owner and the carrier.

To assist the Secretary-General in the preparation of the
above report, it would be appreciated if you would suggest
policy approaches implementing the objective mentioned
above. It would be helpful if such suggestions could be il
lustrated by concrete proposals relevant, inter alia, to the
exceptions set out in article 4 (2) of the Hague Rules provid
ing that:

"2. Neither the carrier nor the ship shall be responsible
for loss or damages arising or resulting from:

"(a) Act, neglect or default of the master, mariner, pilot
or the servants of the carrier in the navigation or in the
management of the ship;

"(b) Fire, unless caused by the actual fault or privity of
the carrier;

"(c) Perils, dangers and accidents of the sea or other
navigation waters;



CHECK LIST OF UNCITRAL DOCUMENTS

Documents of the fifth session of the Commission

•

Title or description

A. GENERAL SERIES

Register of experts and scholars in international trade
law: supplement to the register of experts and
scholars in international law .

Progress report of the Working Group on the Interna
tional Sale of Goods on the work of the third session:
Geneva, 17 to 28 January 1972 .

International Legislation on Shipping: Report of the
Working Group on the work of its third session,
held in Geneva from 31 January to 11 February
1972 .

International Commercial Arbitration: Report by
Mr. Ion Nestor, Special Rapporteur .. , .

Training and assistance in the field of international
trade law: report of the Secretary-General .

Timing and contents of the UNCITRAL Yearbook:
report of the Secretary-General .

International Payments: Negotiable Instruments: Draft
Uniform Law on International Bills of Exchange
and Commentary; report of the Secretary-General

Provisional agenda and annotations: note by the Sec
retary-General . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

General conditions of sale and standard contracts:
report by the Secretary-General .

Report of the Working Group on Time-limits and
Limitations (Prescription) in the International Sale
of Goods, on its third session held at New York
from 30 August to 10 September 1971 ....

Current activities of international organizations related
to the harmonization and unification of international
trade law: report of the Secretary-General .

International payments: negotiable instruments: note by
UNIDROIT concerning the effects of the interna
tional bill of exchange in the executory process ....

B. LIMITED SERIES

Proposal by the Spanish delegation concerning the
method of work for the fifth session of the United
Nations Commission on International Tr'ade Law

• In English and French only.
•• In English only.

••• In Spanish only.
• ••• In French only.

307

Document reference

A/ON.9/61

A/CN.9/62 and
Corr. 1* and Add. 1
and 2

A/CN.9/63 and
Corr.1" and Add.1

A/CN.9/64

A/CN.9/65

A/CN.9/66

A/CN.9/67 and
Corr.1"

A/CN.9/68

A/CN.9/69

A/CN.9j70and Rev.
1*** and Corr.1·"·
and Add.1 and 2 .

A/CN.9/71

A/CN.9/72

A/CN.9/L.22



I

308 Yearbook of the United Nations Commission on International Trade Law, 1972, Volnme III

iiii

Title or description

C. RESTRICTED SERIES

Amendments proposed by Norway to :the text of the
draft Convention on Prescription (Limitation) in the
Field of International Sale of Goods '" .....

Bankers' commercial credits, bank guarantees, and
security interests in goods: work in progress: note
by the Secretary-General .

Draft Convention on Prescription (Limitation) in the
Field of International Sale of Goods: consideration
of the report of the Working Group on Prescription;
note by the Secretariat .

Alternative methods for the final adoption of the
draft Convention on Prescription (Limitation) in the
Field of International Sale of Goods: note by the
Secretariat . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

International payments: note submitted by the Inter-
national Chamber of Commerce .

Convention on Prescription

Amendments by Austria
Amendments by Spain

Amendments by Austria .
Amendments by Belgium and France .
Suggestions by the representative of the Hague Con-

ference on Private International Law .
Amendment by Guyana .
Amendment by Nigeria . . . . . . . . . . . . .. . .
New article by Guyana .
Amendments by Ghana .
Amendments by Spain .
Amendment by Austria .. . .
Amendment by Hungary .
Amendment by Guyana .
Amendments by the United States of America .
Observations and proposals by the Union of Soviet

Socialist Republics .

Amendments by Australia .
Amendments by Spain .
Amendments by Belgium, Egypt and France .
Proposal by the Union of Soviet Socialist Republics
Report of Drafting Party I .

New draft proposed by the Working Group on
Prescription . . .

* In English only.
** In French and Russian only.
*** In English, French and Russian only.

Document reference

A/CN.9/R.9

A/ON.9/RIO

A/CN.9/R.ll

A/CN.9/R.12

A/CN.9/R.13

A/CN.9/V/CRP.1
A/CN.9/V/CRP.2

and Corr.1
A/CN.9/V/CRP.3
A/CN.9/V/CRP.4

A/CN.9/V/CRP.5
A/CN.9/V/CRP.6
A/CN.9/V/CRP.7
A/CN.9/V/CRP.8
A/CN.9/V/CRP.9
A/CN.9/V/CRP.10
A/CN.9/V/CRP/11
A/CN.9/V/CRP.12
A/CN.9/V/CRP.13
A/CN.9/V/CRP.14

A/CN.9/V/CRP.15
,and Rev.1*

A/CN.9/V/CRP.16
A/CN.9/V/CRP.17
A/CN.9/V/CRP.18
A/CN.9/V/CRP.19
A/CN.9/V/CRP.20

and Rev.1**

A/CN.9/V/CRP.21;
Add.1 and Corr.!,
Add.2 21/Rev.1; and
21/Rev.1/Add.1
to 10***



I

Cheek list of UNCITRAL documents 309

•
Title or description

Amendments by Norway .
Recommendation of the Working Group on Methods

of Work , .

Draft re~or~ of the Committee of the Whole to the
COIlll1llSS10n .

International legislation on shipping: draft resolution
by Brazil, Egypt, France, Ghana, India, Union
of Soviet Socialist Republics and United States
of America .

Draft d~is!on proposed by the Working Group on
PreSCrIptIOn .

Proposal by Singapore for the addition of a new
article governing the maximum over-all limitation
period in the draft Convention on Prescription ..

Draft report of the United Nations Commission on
International Trade Law on the work of its fifth
session (10 April to 5 May !972) .

D. INFORMATION SERIES

List of delegations .

Document reference

A/CN.9/V/CRP.22

A/CN.9/V/CRP.23

A/CN.9/V/CRP.24

A/CN.9/V/CRP.25

A/CN.9/V/CRP.26

A/CN.9/V/CRP.27

A/CN.9/V/CRP.24/
Rev.! and CRP.28
and Add.! to 5

A/CN.9/INFA



I
\

iii

j
1

1

+1

BffiLIOGRAPHY ON UNCITRAL

AUDIT, COMMISION DES NATIONS UNIES POUR LE DROIT COM·
MERCIAL INTERNATIONAL: Annuaire, Volume I: 1968·1970,
Nations Unies, New York, 1971-Registre de texte des
Conventions et autres instruments relatifs au droit com·
mercial international, Volume I, Nations Unies, New York,
Revue critique de droit international prive LXI, janvier
mars 1972, p. 187

FARNSWORTII, UNCITRAL, Why? What? How? When?, 20 Amer·
ican Journal of Comparative Law 314, spring 1972.

JAKUBOWSKI, IV Sesja Miedzynarodowego Prawa Handlowego
ONZ UNCITRAL, Geneva 29.III-20.IV.1971 r.lX! Prawo
w handlu zagranicznym, 109 (1972)

JUHAsz, Az UNCITRAL 1970-1971. evi tevekenysegerol, 12
Klilkereskedelem, Klilkereskedelmi Jogi Melleklet (1971)

KHAN, Unification of the law of international sale of goods:
Issues and importance, 12 Indian Journal of International
Law 15 (1972)

KRESKAY, A nemzetkoziveteli jog egysegesitesenek legujabb
fejlemenyei, 4 Klilkereskedelem, Klilkereskedelmi Jogi Mel
leklet (1969)

McMAHON, United Nations Commission on International
Trade Law, Yearbook, Volume I: 1968·1970. United
Nations, New York, 1971, Register of Texts of Conventions
and Other Instruments concerning International Trade Law,
Volume I. United Nations, New York, 1971. 3 Journal
of Maritime Law and Commerce, 614 (1972)

METZGER, United Nations Commission on International Trade
Law, Yearbook. Vol. I: 1968-1970, Register of Texts of
Conventions and Other Instruments concerning International
Trade Law, Volume I, 66 American Journal of International
Law 433 (1972)

MEZNERICS, A nemzetkozi fizetesek problemai az EiNSZ egyik
bizottsagaban, 7 Penziigyi Szemle (1969)

----, Tanacskozas az ENSZ egyik bizottsagaban/
UNCITRALI a valt6r61, a csekkrol, az akkreditivrOi es a
bankgaranciar61, 7 Bankszemle (1969)

Torekvesek az ENSZ-ben a nemzetkozi fizetesek
joganak e~segesitesere, 6 Klilkereskedelem (1969)

Tamlcskozas az UNCITRAL-ban a nemzetkozi
fizetesek egysegesiteserOl, 8-9 P6nziigyi Szemle (1971)

----, A nemzetkozi fizetesek joganak egysegesitese,
9 Bankszemle (1971)

----, Egysegesitesi torekvesek a nemzetk6zi fizetesek
koreben, 7 Kiilkereskedelem (1971)

----, Szocialista orszagok reszvetele az akkreditivre es
a bankgaranciara vonatkoz6 nemzetkozi bankiigyletek egy
segesiteseben, 4 Klilgazdasag (1972)

ScHMITTIlOFF; United Nations Commission on International
Trade Law, Yearbook, Volume I: 1968-1970, United
Nations, New York, 1971 Journal of Business Law, 335

SINGH Introduction of the report of the United Nations
Co~ission on International Trade Law on the work of its
1971 session, 12 Indian Journal of International Law, 154
( 1972)

UNNI, (i) United Nations Commission on Internatio.nal Trade
Law Yearbook, Volume I: 1968-1970, United NatIOns, New
York, (ii) Register of Texts of Conventions and Other
Instruments concerning International Trade Law, Volume I,
United Nations, New York, 12 Indian Journal of Interna
tional Law 129 (1972)

WILNER, Survey of the activities of UNCTAD and UNCITRAL
in the field of international legislation on shipping: 3 Journal
of Maritime Law and Commerce 129 (1971)

WOLSKI Posiedzenie zespolu srodowiskowego handlu zagra
niczn~g") zpp w sprawie projektu konwencji dotyczacej
przedawnienia w handlu miedzynarodowym, XI Prawo w
handlu zagranicznym, 296 (1972)

----, UNCITRAL Yearbook, VI Arbitration Quarterly
(Journal of the Indian Council of Arbitration, 27 (1971»

----, UNCITRAL: The next stage, 6 Journal of World
Trade Law, 374 (1972)

311


