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INTRODUCTION

This is the fifth volume in the series of Yearbooks of the United Nations
Commission on Intemational Trade Law (UNCITRAL).! The fourth volume
covered the period from May 1972 to the end of the Commission’s sixth session
in April 1973. The present volume covers the period from May 1973 to the end
of the United Nations Conference on Prescription (Limitation) in the International
Sale of Goods in June 1974,

The present volume comsists of three parts. Part one completes the presenta-
tion of documents relating to the Commission’s report on the work of its sixth
session by including material, such as that conceming action by the General
Assembly, which was not available when the manuscript of the fourth volume
was prepared, Part one also includes the Commission’s report on the work of its
seventh session, held in New York in May 1974,

Part two reproduces documents considered by the Commission at its seventh
session. These documents include reports of the Commission’s three working
groups dealing respectively with international sale of goods, international negotiable
instruments and international legislation on shipping, as well as comments and
proposals by Governments and reports of the Secretary-General.

Part three contains as annexes the Final Act of the United Nations Conference
on Prescription (Limitation) in the International Sale of Goods which met at
United Nations Headquarters in New York, from 20 May to 15 June 1974, and
the text of the Convention on the Limitation Pericd in the International Sale of
Goods which was adopted by the Conference. Also included in part three are a
compilation of bibliographical materials supplied by members of the Commission,
a bibliography of recent writings related to the Commission’s work, prepared by
the Secretariat, and a check list of UNCITRAL documents,

1 Yearbook of the United Nations Commission on International Trade Law (hereunder
referred to as UNCITRAL Yearbook), Volume I: 1968-197¢ {United Nations publication,
Sales No. E.71.V.1}; Volume II: 1971 (Unjted Nations publication, Sales No. E.72.V.4);
Volume II: 1972 (United Nations publication, Sales No. E.73.V.6) and Volume IV: 1973
{(United Nations publication, Sales No. E.74.¥.3).



I. THE SIXTH SESSION (1973); COMMENTS AND ACTION
WITH RESPECT TO THE COMMISSION’S REPORT

A. United Nations Conference on Trade and Development (UNCTAD) : extract from the report of the
Trade and Development Board (26 October 1972-11 September 1973 ) *

K. Particular problems in the field of trade and de-
velopment: Progressive development of the law
of international trade—sixth annugl report of the
United Nations Commission on International

Trade Law ( Agenda item 10)

554. The Board considered this item at its
374th meeting on 30 August 1973. The Board had
before it the report of the United Nations Commniission
on Intermational Trade Law (UNCITRAL) on the
work of its sixth session,®

555. The representative of one developed market
economy country noted with satisfaction the report of
UNCITRAL on its sixth session and expressed appre-
ciation for the Commission’s constructive work in the
important field of international trade law.

556. The representative of one developing coun-
try said that, since in countries such as his the promo-
tion of economic growth with social justice implied the
induction of large numbers of new entrepreneurs into
the economic system, the codification, simplification
and harmonization of international trade law were par-
ticularly important for developing countries because this
would facilitate the assimilation of new and relatively
inexperienced traders into the international trading sys-
temn. Regarding the methods of work of the Commission,
he supported the Commission’s decision to concentrate
on four questions of priority interest; commended the
Commission’s approach of adopting decistons by con-
sensus; and endorsed the establishment of small work-
ing groups to deal with specific topics while suggesting
that these working groups should submit only progress
reports to the Commission, Referring to the four priority
questions, he stressed the importance of drafting uniform
general conditions of sale and standard contracts
applicable to trade in a wide range of commodities;
of drafting a uniform law for instruments used in
effecting international payments; urged increased ad-

* Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 15 (A/9015/Rev.1). .

89 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 17 (A/3017).

herence to the 1958 United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards;®® and su ed the work being undertaken
on international legislation on shipping.

557. The representative of another developing
country, speaking on behalf of the African countries
members of the Group of Seventy-seven, pointed out
that, although in paragraph 85 of the Commission’s
report it was stated that the decision on international
commercial arbitration had been adopted unanimously,
there was a reference in the following paragraph to
reservations expressed by some representatives regard-
ing paragraph 2 of that decision. It was the view of
the African Group, therefore, that there had not been
a consensus in the Commission. The representatives of
African countries rmembers of the Commission had
expressed reservations regarding paragraph 2 of the
decision because they considered that, by inviting the
Economic Commission for Burope to draw the attention
of States to the European Convention on International
Commercial Arbitration of 21 April 1961, UNCITRAL
was encouraging the promotion of unification of
regional trade law as opposed to international trade
law. While the African countries considered that the
1961 European Convention was in itself an excellent
arbitration instruneent, in their view it reflected the
opinion of only part of the international community
and its provisions might not be applicable to other
regions, They therefore maintained their reservations
on that decision and proposed that the Convention
should be submitted to the other regional economic
commissions for their consideration before it could be
adopted as an international legal instrument,

Action by the Board

558. At the same meeting, the Board took note,
with appreciation, of the report of UNCITRAL on the
work of its sixth session and drew the attention of the
General Assembly to the observations made thereon
bgr representatives who took part in the discussion on
this item.

90 {United Nations, Treatry Series, vol. 330, No. 4739,

B. General Assembly: report of the Sixth Committee (A/9408) *
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4 Yearbook of the United Nations Commission on International Trade Law, 1974, Volame V
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I. INTRODUCTION

1. At its 2123rd plenary mesting, on 21 September
1973, the General Assembly included the item entitled
“Report of the United Nations Commission on Inter-
national Trade Law on the work of its sixth session™
as jtem 92 in the agenda of its twenty-eighth session,
and allocated it to the Sixth Committee for consider-
ation and report. '

2. The Sixth Committes considered this item at its
1425th to 1430th meetings, from 29 Qctober to 6 No-
vember 1973, at its 1438th and 1440th meetings, on
14 and 16 November 1973, and at its 1445th to 1448th
meetings, from 23 to 27 November 1973.

3. At the 1425th meeting of the Sixth Commitiee,
on 29 October 1973, Mr. Lészld Réczei (Hungary),
Vice-Chairman of the United Nations Comzmission on
Intemational Trade Law at its sixth session, introduced
the Commission’s report on the work of that session.?
The Sixth Committee also had before it a note by the
Secretary-General (A/C.6/L.901), setting forth the
comments on the Commission’s report by the Trade
and Development Board of the United Nations Con-
ference on Trade and Development {UNCTAD).

4. At the 1456th meeting, on 6 December, the
Rapporteur of the Sixth Committee raised the question
whether the Committee wished to include in its report
to the General Assembly a summary of the views ex-
pressed during the debate on agenda item 92. After
referring to parvagraph (f) of the ammex to Gemeral
Assembly resolution 2292 (XXII) of 8 December
1967, the Rapporteur informed the Comunittee of the
financial implications of the question. At the same
meeting, the Commiftee decided that, in view of the
nature of the subject-matter, the report on agenda
item 92 should include 2 summary of the main trends
of opinion expressed during the debate.

1 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 17 (A/9017); UNCITRAL Yearbook,
Vol. IV: 1973, part one, 11, A,

2 This presentation was pursuant to a decision by the Sixth
Committes at its 1096th meeting, on 13 December 1968 {(see
Official Records of the General Assembly, Twenty-third Session,
Annexes, agenda item 88, document A/7408, para. 3;
UNCITRAL Yearbook, Vol. I. 1968-1970, part two, 1, B, 2).

International payments . ...........
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II. ProrosalL

5. At the 1438th meeting, on 14 November 1973,
the representative of Ghana introduced a draft resolu-
tion spomsored by Afghanistan, Camenoon, Czechoslo-
vakia, Germany (Federal Republic of), Ghana,
Greece, Guyana, Hungary and Kenya (A/C.6/1.952),
which read as follows:

“The General Assembly,

“Having considered the report of the United
Nations Com'miss'ion on International Trade Law on
the work of dts sixth sessiom,?

“Recalling its resolution 2205 (XXI) of 17 De-
cember 1966 establishing the United Nations Com-
mission on International Trade Law and defining
the object and terms of reference of the Commission,

“Further recalling its resolutions 2421 (XXIII)
of 18 Decomber 1968, 2502 (XXIV) of 12 No-
vember 1969, 2635 {XXV) of 12 November 1970,
2766 (XXVI) of 17 November 1971 and 2928
(XXVII) of 28 November 1972 concerning the
reports of the United Nations Commission on Inter-
national Trade Law on the work of its first, second,
third, fourth and fifth sessioms,

“Reaffirming its conviction that the progressive
harmonization and unification of international trade
law, in reducing or removing legal obstacles to the
flow of international trade, especially those affect-
ing the developing countries, would significantly con-
tribute to universal economic co-operation among
all States on a basis of equality and to the elimination
of discrimination in intemational trade and, thereby,
to the well-being of all peoples,

“Being convinced that wider participation of States
in the work of the United Nations Commission on
International Trade Liaw would further the progress
of the Commission’s work,

“Beqgring in mind that the Trade and Develop-
ment Board at its thirteenth session took note with

3 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. I7 (A/%017), UNCITRAL Yearbook,
Yol. 1V: 1973, part one, IT, A,
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appreciation of the report of the United Nations
Commission on International Trade Law,s

“l. Takes note with appreciation of the report
of the United Nations Commission on International
Trade Law on the work of its sixth session;

“2. Commends the United Nations Commission
on International Trade Law for the progress made
in its work and for its efforts to enhance the efficiency
of its working methods;

“3.  Requests the United Nations Commission on.
International Trade Law, whenever the Commission
considers it appropriate, to incorporate the reports
or summaries of the reports of its Working Groups
in the reports on the work of its future sessions;

“4. Notes with satisfaction the decision of the
United Nations Commission on International Trade
Law, to organize, in connexion with the eighth session
of the Commission, an international symposium on
the role of universities and research centres in the
teaching, dissemination and wider appreciation of
international trade law, and to seek voluntary con-
tributions from Governments, international organi-
zations and foundations to cover the cost of travel
and subsistence of participants from developing
countries;

“S.  Invites States which have not ratified or ac-
ceded to the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958
to consider the possibility of adhering thereto;

“6. Recommends that the United Nations Com-
mission on International Trade Law should:

“(a) Continue in its work to pay special attention
to the topics to which it has decided to give priority,
that is, the international sale of goods, international
payments, international commercial arbitration and
international legislation on shipping;

“(b) Accelerate its work on training and assist-
ance in the field of international trade law, with
special regard to the promotion and teaching of
international trade law at universities, taking into
account the special interests of the developing
countries;

“(¢) Continue to collaborate with international
organizations active in the field of international trade
law;

“(d) Comtinue to give special consideration to
the interests of developing countries and to bear in
mind the special problems of land-locked countries;

“(e) Keep its programme of work and working

“8. Decides to increase the membership of the
United Nations Commission on Interational Trade
Law from 29 to 35 in accordance with the follow-
ing rules:

“{a) The six additional members of the Com-
mission shall be elected by the General Assembly
for a term of six years, except as provided in sub-
paragraph 8 (c) of this resolution;

“(b) In electing the additional members, the

Assembly shall observe the following distribution of
seats:

“(i) Two from African States;

“(ii) One from Asian States;

“(iii) One from Eastern European States;

“(iv) One from Latin American States;

“(v) One from Western European and other

States;

“(¢) Of the additional members elected at the
first election, to be held at the twenty-eighth session
of the General Assembly, the terms of three mem-
bers shall expire at the end of three years, The Pres-
ident of the General Assembly shall select these
members by selecting one member elected from the
African States and two members from other regions,
by drawing lots;

“(d) The additional members elected at the first
clection shall take office on 1 January 1974;

“(e) The provisions of paragraphs 3 to 5 of

resolution 2205 (XXI) shall also apply to the addi-
tional members;

“9, Requests the Secretary-General to forward
to the United Nations Commission on International
Trade Law the records of the discussions at the
twenty-cighth session of the General Assembly on
the Commission’s report on the work of its sixth
session.”

6. At the same meeting, the representative of Ar-

gentina proposed an oral amendment to the draft res-
olution. The amendment read as follows:

“Insert after paragraph 6, subparagraph (a), of
the draft resolution the following additional sub-
paragraph:

‘(b)Y Continue to consider the legal problems
presented by different kinds of multinational
enterprises in accordance with the decision thereon
adopted by the Commission at its sixth session’,

and renumber the subparagraphs of paragraph 6
accordingly.”

7. At the 1440th meeting, on 16 November, the

methods under review with the aim of increasing
the effectiveness of its work;

“7. Invites the United Nations Commission on
International Trade Law to consider the advisability
of preparing uniform rules on the civil liability of
producers for damage caused by their products in-
tended for or involved in international sale or distri-
bution, taking into account the feasibility and most
appropriate time therefor in view of the other items
on its programme of work;

representative of Ghana introduced a revised draft res-
olution sponsored by the same countries (A/C.6/
L.952/Rev.1), which included the amendment pro-
posed by the representative of Argentina.

8. At the same meeting, the representative of
Kuwait proposed an oral amendment to the draft res-
olution. The amendment read as follows:

“Modify paragraph 8 of the draft resolution to read
as folows:

‘Decides to increase the membership of the United

— . Nations Commission on International Trade Law
1 Official Records of the General Assembly, Twenty-eighth s . A
Session, Supplement No. 15 {A/9015/Rev.1), para. 558; see from 29 to 36 in accordance with the following

above, section A. rules:
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‘{a) The seven additional members of the Com-
mission shall be elected by the General Assembly
for a term of six years, except as provided in sub-
paragraph {¢) below;

“{b) In eclecting the additional members, the
Assembly shall observe the following distribution of
seats:

‘(i) Two from African States;
‘(i Two from Asian States;
*(iii) One from Eastern European States;
S(iv) One from Latin American States;
{v) (s?nc from Western Buropean and other
tates;

‘(¢) Of the additional members elected at the
first election, to be held at the twenty-eighth session
of the General Assembly, the terms of three mem-
bers shall expire at the end of three years. The Pres-
ident of the General Assembly shall select these mem-
bers by selecting one member from those elected
from African States, one member from those elected
from Asian States, and one member from those
elected from other regions, by drawing lots;

*(d) The additional members elected at the first
election shall take office on 1 January 1974
‘{e} The provisions of paragraphs 3 to 5 of res-
olution 2205 (XXI) shall also apply to the additional
members;’.”

ITI. DEBATE

9. The main trends of opiniops expressed in the
Sixth Committee are summarized in sections A to J
below, Sections A and B deal with general observations
on the role and functions of the Commission and iis
working methods. The succeeding sections, relating to
specific topics discussed at the sixth session of the
Commission, are set out under the following headings:
International sale of goods (section C), international
payments (section D), international legislation on ship-
ping (section E), international commercial arbitration
(section F), training and assistance in the field of in-
ternational trade law (section G}, multinational enter-
prises (section H), establishment of a union for jus
commune in matters of international trade (section I),
and future work (section J),

A. General observations

10. Many representatives stressed the importance
of the Commission’s work in that the establishment of
effective uniform rules governing international trade
would promote the development of equitable com-
mercial and economic relations between developed and
developing countries and between countries with dif-
ferent social and economic systems, In this connexion,
it was stated that conditions were now ripe for a sharp
upward trend in international trade and a wider appli-
cation of the international division of tabour, and that
consequently consideration should be given to the future
orientation of the Commission's work, On the other
hand, it was also stated that the Commission should
continrue to focus on the harmonization and unification
of the legal issues that arise in international trade and
should avoid the broader problems that may arise from
international trade relations.

11. Most representatives commended the Commis-
sion on the work it had accomplished during its first
six years, It was observed that the Commission’s work
was of great complexity, owing to the fact that unifi-
cation had to take into account both the different legal
and economic systems of the world and current inter-
national trade practices,

12. Representatives of developing countries stated
that it was essential for the Commission to promote
international trade through Iaws that reflected the need
of these countries for a fair and equitable share in the
benefits from such trade.

B, Working methods of the United Nations
Commission on International Trade Law

13. Most represeatatives commended the Commis-
sion on the working methods it had developed. Special
reference was made fo the preparatory work carried
out by the Commission’s secretariat, where appropriate
in consultation with interested international organiza-
tions and commercial institutions, and to the use of
working groups in which the expertise of representa-
tives of the Commission was effectively utilized,

14. Some representatives expressed concetn at the
rate of progress in the Commission’s work and were
of the opinion that the Commission should re-examine
its programme of work and working methods,

15. With regard to the Comumission’s programme
of work, it was suggested that the Commission should
decide on an order of prioriti for the items at present
on its agenda, intensify work on a few subjects and
perhaps set target dates for their completion. Several
representatives considered that the Commission should
not be asked to embark on any new work for the time
being. The view was also expressed that, by reason of
the importance of establishing uniform rules for inter-
national trade, the Commission should be encouraged
to deal with more subjects than were currently included
in its work programme.

16, With regard to the Commission’s working
methods, it was stated that it was essential that the
Commission seek, whenever possible, the assistance
of experts drawn from frade and banking circles so as
to ensure that the provisions of uniform laws would
reflect international trade practice. Some representa-
tives expressed the view that, in order to reach more
rapid results, working groups should be authorized to
hold longer sessions or should appoint small prepara-
tory committees, representative of the different legal
and economic systems, which would prepare draft
texts and commentaries and present these to working
groups.

17. One representative raised the question of the
relationship between the Commission and its secre-
tariat, and stated that the Commission should avoid
its current practice of requesting the secretarait to do
work which fell within the framework of the terms of
reference of the Commission itself. Other representa-
tives, however, considered that the Commission’s secre-
tariat had played an indispensable role in the Com-
mission’s work and performed a valuable service in
preparing reports and draft texts for the Commission’s
consideration,
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18. Several representatives commented with ap-
proval on the Commission’s decision and practice to
proceed, where possible, by consensus, It was stated
that consistent application of that principle would go
a long way towards ensuring the successful outcome of
the Commission’s legislative work., One representative
expressed the view that the principle of consensus
should be abandoned; it was a not entirely necessary
method of work and consensus in the Commission,
with its relatively limited membership, did not neces-
sarily imply universal consensus. In this connexion,
it was also stated that the Commission could accelerate
its work considerably if it were to present alternative
texts instead of texts in regard to which consensus
had laboriously been reached.

19, Some representatives, noting that the main
burden of the Commission's work had shifted to work-
ing groups, suggested that an increase in the number of
States represented on the Commission would facilitate
the establishment and composition of working groups
and thus the completion of the Commission’s work,

20. There was general agreemient that it was for
the Commission itself to review its work programme
and working methods.

C. International sale of goods

21. Many representatives stressed the urgent need
for unification of the rules governing the international
sale of goods, and expressed the hope that the con-
sideration the Commission was giving to the Hague
Conventions of 1964 relating to a Uniform Law on
the International Sgle of Goods (ULIS) and to 1
Uniform Law on the Formation of Contracts for the
international Sale of Goods would make it possible for
a large mumber of States to accept a revised text.
Several representatives noted with satisfaction that the
Working Group on the International Sale of Goods
had made considerable progress in its work by com-
pleting the revision of chapter III of ULIS, providing
for the obligations of the seller. In this connexion, it
was stated that the Working Group should tzke into
account the interest of all countries and make the new
texts sufficiently flexible and simple for practical use.

22. Several representatives stated that the Commis-
sion’s work en general conditions of sale and standard
contracts would contribute to the further legal regula-
tion and simplification of international trade relations.
The view was expressed that this work shouwld be
co-ordinated with the uniform rules governing prescrip-
tion (limitation) in the field of international sale of
goods so as to avoid legal loop-holes and contradictions.

23, Representatives noted with satisfaction the in-
tended establishment of a group of experts, drawn {rom
regional economic commissions, trade organizations and
chambers of commerce, to be consulted on the prep-
aration of a final draft of general conditions of sale.
It was stated that the Commission’s work on this
subject was particolarly important since the general
conditions of sale prepared under the auspices of the
Economic Commission for Europe (ECE) did not
seem appropriate for trade between States having dif-
ferent socio-economic systems, The view was expressed
that the work should be directed towards general
conditions that would be of broader application than

those prepared by the ECE and would embrace the
widest possible scope of commodities. However, the
view was also expressed that general conditions of the
kind. which the ECE had drawn up for particular com-
modities were likely to prove better suited to the needs
of specific trades,

D. International payments

24, Many representatives reiterated their support
for the Commission’s decision to prepare uniform rules
applicable to a special negotiable instrument for ep-
tional use in infernational transactions. They noted with
appreciation the satisfactory co-operative relations
established with various international organizations and
banking and trade institutions and emphasized the
importance of close collaboration by the Working
Group on International Negotiable Instruments with
these organizations and institutions,

25. Some representatives expressed doubts about
the need for establishing new uniform rules applicable
to a special negotiable instrument for international
payments. It was stated that the banking profession
had organized itself quite adequately and that there
was thus no pressing need for such rules.

26. Some representatives stressed the importance
of the degal terminology and concepts used in the draft
Ugpiform Law on International Bills of Exchange and
International Promissory Notes and the need to main-
tain a just equilibrivm between the principal systems
of law in the final text.

27. As regards the question whether it would be de-
sirable to prepare uniform rules applicable to interna-
tional cheques, many representatives noted with approval
the decision of the Working Group on International
Negotiable Instruments, endorsed by the Cominission,
to request the Secretary-General to make inquiries re-
garding the use of cheques for making and receiving
international payments and to examine the problems
presented, under current commercial practice, by diver-
gencies between the rules of the principal legal systems.

28, Some represeniatives expressed the view that
the role of cheques in international payments was such
as to warrant the preparation of a uniform law on
international cheques. Other representatives were of the
opinion that cheques were of marginal importance in
international payments, and therefore should not form
the subject of new uniform rules.

29. With respect to bankers’ commercial credits,
several representatives referred to the importance of
the revision of the “Uniform Customs and Practice
for Documentary Credits”, at present being undertaken
by the International Chamber of Commerce (ICC).
The hope was expressed that, in its work of revision,
1CC would also take account of the views of the govern-
ments and banking and trade institutions of countries
not represented in ICC. One representative stated that
it was regrettable that ICC was not making very rapid
progress in its work and was not fully carrying out the
Commission’s recommendations, Another representative
suggested that the Commission should consider the
desirability of unifying the legal regulations governing
documentary credits which were subject to special laws
in only a few countries.
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30. One representative suggested that the Commis-
sion should in due course examine the degree of the
intervention of banks in international trade with a view
to drafting a uniform law on various aspects of banking
activities.

E. Internationdl legisation on shipping

31. Al representatives who took the floor com-
mended the Commission on its work on the respon-
sibility of ocean carriers under bills of lading. The
view was expressed that the results achieved by the
Working Group on iInternational Legislation on Ship-
ping represented a weli-balanced compromise between
the different interests engaged in maritime trade. It was
also stated that the establishing of uniform rules gov-
erning the carriage of goods under bills of lading was
particularly important for countries that had few or
no merchant ships, Several representatives urged that
the Commission should give priority to its work on
this topic.

32. Some representatives considered that, in order
to ensure the widest possible adherence to the rules
to be established, it would be better to prepare a new
convention than to add a further Protocol amending the
Brussels Convention for the Unification of Certain
Rules relating to Bills of Lading of 1924 and the
Brussels Protocol of 1968. One representative ex-
pressed the opinion that the Commission itself should
not draft a new Convention to replace the 1924 Brus-
sels Convention.

33. One ropresentative cxpressed the view that it
appeared to be desirable to co-ordinate the rules of
the conventions on the transport of goods by the vari-
ous means of transport,

F. International commercial arbifration

34. Many representatives welcomed the decision
of the Commission to commence work on a draft set
of arbitration rules for optional use in ad hoc arbitration
relating to international trade. One representative, how-
ever, stated that there were now sufficient instruments
on the subject. The view was expressed that it was im-
portant to secure, by way of legislation, the freedom of
the parties and of the arbitration tribunal to decide
on matters of procedute. Tt was suggested that the
Commission, in preparing arbitration rules, should take
into consideration the Convention on the settlement by
arbitration of disputes resulting from economic, scien-
tific and technical co-operation signed by the member
States of the Counci! for Mutual Economic Assistance
in 1972,

35. All representatives who spoke on.the subject
supported the Commission’s recommendation that the
General Assembly invite States which have not rati-
fied, or acceded to, the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards of 1958
to adhere thereto.

36. Several representatives noted with approval the
Commission’s invitation to the United Nations Econ-
omic Commission for Europe to draw the attention of
States eligible to accede to it to the European Conven-

_tion. on International Commercial Arbitration of 1961,
One representative expressed the view that the Agree-
ment of 1962 relating to Application of the European

Convention on International Commercial Arbitration
should have been included in that invitation, Some
representatives reserved their position on the question
whether it was proper for the Commission to promote
ratification of, or acocession to, conventions that were
essentially of a regional character. In this connexion,
it was stated that it might be more appropriate to in-
vite the Economic Commission for Europe to consult
with other regional economic commissions and to solicit
their views with respect to the further harmonization

and unification of the law relating to commercial arbi-
tration.

37. Some representatives were of the opinion that
co-operation among arbitration organizations should
be left to these organizations themselves, and that the
Commission should neither promote nor sponsor the
establishment of an international organization of com-
mercial arbitration.

38. Some representatives supported and others ex-
pressed doubts about the proposal, set forth in the final
report of the Commission’s Special Rapporteur, that the
Commission should publish a compilation of arbitral
awards relating to international trade.

G. Training and assistance in the field
of international trade law

39. Representatives who took the floor on the
subject welcomed the Commission’s decision to request
the Secretary-General to accelerate and intensify the
activities relating to the programme of training and
assistance in the field of international trade law, with
special regard to the needs of developing countries,
They particularly welcomed the request for the organi-
zation of an intemational symposium on the role of
universities and research centres in that field in con-
nexion with the Commission’s eighth session in 1975.
It was stated that the training of specialized personnel
was of particular importance for developing countries
and that the implementation of a comprehensive pro-
grammie would assist these countries to remove one of
the most serious deficiencies in the field of international
trade.

40, The view was ¢xpressed that the Commission
also should give serious consideration to the production
of teaching materials in international trade law, the
inclusion of international trade law in university cur-
ricula, encouraging the establishment of fellowships
for nationals of developing countries, and the organiza-
tion of seminars,

41. Many representatives emphasized that it was
important for the Commission to work in close co-
operation with other organizations, particularly the
United Nations Conference on Trade and Development
(UNCTAD), the United Nations Institute for Training
and Research (UNITAR) and the Inter-Governmental
Maritime Consultative Organization (IMCO).

42, Several representatives expressed their appre-
ciation to those Governments which had made volun-
tary contributions for the implementation of the Com-
mission’s programme of training and assistance. The
hope was expressed that other Governments would
follow suit. It was suggested, in this connexion, that the
problem of subsidizing travel expenses and subsistence
allowances of nationals of developing countries attend-
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ing international symposia or seminars could be mini-
mized if some of the symposia or seminars were held
in developing countries.

H, Multinational enterprises

43. Note was taken of the preparation by the
Secretary-General of a questionnaire designed to obfain
information on legal problems presented by multina-
tional enterprises. Several representatives stated that the
questionnaire was under careful consideration by the
competent authorities in their countries, The view was
expressed that the information so obtained would not
be of much wuse, until the studies undertaken by
UNCTAD, the Economic and Social Council and the
International Labour Organisation were sufficiently
advanced and until the general problems presented by
multinational enterprises were defined.

44, Some representatives stated that the problems
arising from the operation of multinational enterprises
arose not so much in the legal as in the economic
sphere. In this connexion, it was emphasized that the
work of the Commission should supplement the work
of other United Nations bodies such as the Economic
and Social Council and UNCTAD. However, the view
was also expressed that the work of the Economic and
Social Council and that of the Commission did not con-
flict with each other and that the studies being under-
taken under the auspices of the Economic and Social
Council should not be used as an excuse for delaying
the Commission’s work on the subject. It was also
stated that the activities of multinational enterprises
could not easily be fitted into the existing legal framework
and the problems could not be solved by having re-
course to the rules of conflict of laws. Consideration
might therefore be given to the development of a set
of international regulations governing certain of those
activities, with due attention to the safeguarding of
national sovereignty, to the desirability of giving statu-
tory guaranties to parties dealing with multinational
enterprises who lack their considerable econemic power,
and to ensuring the effiolent use of world resources.

1. Establishment of ¢ union of jus commune
in matters of international trade

45. Many representatives commented on the pro-
posal by the French delegation to the Commission for
the establishment of a union of jus commune, which
was designed to promote ratification and entry into
force of conventions in the field of international trade
law. It was recognized that the proposal dealt with a
real problem, namely, that of the need to find a way of
accelerating the process by which conventions would
be applied in practice. The view was expressed that
the proposal was perhaps premature, but that it should
be borne in mind as an objective to be achieved in the
future, Several represemtatives stated, however, that
they could not support a proposal whereby States
would be deemed to have consented to international
oonventions by their silence, particularly when they had
not been involved in the framing of such conventions.

46. It was generally considered that the decision of
the Commission to request a report examining the
causes of delay in ratification of or adherence to inter-
national conventions and the means of accelerating such

ratification or adherence could provide a basis for
further deliberations on the subject.

47. The view was expressed that a system requiring
Governments to report on steps taken by them with re-
gard to ratification conld be efficacious in that it would
counteract the administrative inertia which was one of
the major reasons for non-ratification of conventions,

48. Some representatives were of the opinion that
the general question of ratification of conventions fell

within the competence of the International Law Com-
mission,

J. Future work

49, The representative of Norway proposed that
the Commission should include a new it):anf im priority
work programme, namely, harmonization of the law on
producers’ civil liability for damage caused by their
products intended for or involved in international sale
or distribution. In explanation of the proposal, it was
stated that the consequences of dangerous qualities of
manufactured products had increased greatly and that
the problems that arose in this connexion were not
necessarily linked to the contract between seller and
buyer. With the increase of marketing and distribution
of mass-produced goods across national fromtiers and
between the different continents of the world, damage
caused by such products and the protection of con-
sumers was of intemational concem, In the opinion of
the representative of Norway, there was an urgent need
for international harmonization in the field in order to
facilitate international trade by a unified system of
liability standards. In view of the fact that legislative
action on the subject was in most countries still in the
preparatory or initial stages, such harmonization weuld
avoid the development of diverging laws and a possible
distortion of the terms of trade.

50. Several representatives supported the proposal
made by the delegate of Norway and expressed the
hope that a draft convention on the subject could be
prepared. It was pointed out that any international
rules on the intermational sale of goods would be in-
complete without rules on the producers’ civil liability,

51. Other representatives, while expressing appre-
ciation for the proposal, were of the opinion that the
Commission should either not take up new items until
it had disposed of the substantive items already on its
agenda or given it a low order of priority.

Iv. VoriNg

52. At the 1445th meeting, on 23 November, the
Sixth Comumittee, at the request of the representative
of Uruguay, took a roll-call vote on the amendment
proposad by Kuwait (see paragraph 8 above) to opera-
tive paragraph 8 of the draft resclution (A/C.6/L.952/
Rev.1). In explanation of his request, the representa-
tive of Uruguay, on behalf of the Latin American
Group, stated that the members of his Group would
vote against.the amendment on the ground that it was
contrary to the principle of geographical distribution
of seats in the Commission ensuring the adequate
representation of the various regions. The representa-
tive of Uruguay also stated that the position taken by
the Latin American Group should not be interpreted as
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an opposition to the aspirations of the Asian Group
and that, if the amendment were approved, it should
not constitute a precedent. The amendment was adopted
by 79 votes to 14, with 7 abstentions, The voting was
as follows:

In favour: Afphanistan, Algerta, #wmstria, Bahrain,
Belgrom, Bulgaria, Burma, Borundi, Byalorussian Soviet
Secislist Republic, Cameroon, Canada, Chad, Cuba,
Cyprus, Czechoslovakia, Democratic Yemen, Denmark,
Bgypt, Ethiopia, Finland, France, Gabon, (erman
Democratic Republic, Germany {Federal Republic of),
Ghana, Greece, Guinea, Hungary, India, Indonesia,
Iran, Iraq, Ireland, Italy, Ivory Coast, Japan, Kenya,
Khmer Republic, Kuwait, Laos, Lesotho, Libyan Arab
Republic, Madagascar, Mali, Mongolia, Nepai, Nether-
lands, New Zealand, Niger, Nigeria, Norway, Oman,
Pakistan, Philippines, Poland, Qatar, Romania, Rwanda,
Saudi Arabia, Senegal, Sierra Leone, Singapore, Sudan,
Swaziland, Sweden, Syrian Arab Republic, Thailand,
Togo, Turkey, Uganda, Ukrainian Soviet Socialist Re-
public, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireiand, United
Republic of Tanzania, United States of America,
Yemen, Yugosiavia, Zaire, Zambia.

_Against: Argentina, Brazil, Chile, Colombia, Costa
Rica, Ecvador, Guatemala, Honduras, Mexico, Nica-
ragua, Peru, Trinidad and Tobago, Uruguay, Venezuela,

Abstaining: Australia, Bahamas, Dahomey, Guyana,
Israel, Portugal, Spain,

Explanations of vote were given by the representatives
of Australia, Cuba, Dahomey, Isracl, Paraguay, Spain,
United Arab Emirates.

53. At the same meeting, the draft resolution as a
whole, as amended, was adopted by 95 votes to none,
with 6 abstentions (see paragraph 54 below).

RECOMMENDATION OF THE SIXTH COMMITTEE

54. The Sixth Committee recommends to the Gen-

eral Assembly the adoption of the following draft
resojution:

Report of the United Nations Commission on
International Trade Law

[The draft resolution was adopted unanimously by
the General Assembly as resolution 3108 (XXVIID),
reproduced below in section C.]

€. General Assembly resolutions 3104 (XXVHI) * and 3108 (XXVIH) of 12 December 1973

3104 {(XXVIH)}. UniTep NatioNns CONFERENCE ON
PRESCRIPTION {LIMITATION) IN THE INTERNA-
TIONAL SALE OF GOODS

The General Assembly,

Recalling its tesolution 2929 (XXVII) of 28 No-
vember 1972 by which it decided that an international
conference of plenipotentiaries should be convened in
1974 to consider the question of prescription (limita-
tion) in the international sale of goods and to emquy
the results of its work in an international convention
and such other instruments as it may deem appropriate,

Recalling further that, in the foregoing r'csolu-tiqn, it
referred to the conference, as the basis for its consider-
ation, the draft convention on prescription {limitation)
in the internasional sale of goods as contained in chapter
IT of the report of the United Nations Comraission on
International Trade Law on the work of its fifth ses-
sion,! together with the commentary thereon and such
comments and proposals as may be submitted by Gov-
ernments and interested interpational organizations,

Reaffirming the conviction, expressed in the forego-
ing resolution, that the harmonization and unification
of national rules governing prescription (Yimitation) n
the international sale of goods would contribute to the
removal of obstacles to the development of world trade,

Requests the Secretary-General:

{a} To convene the United Nations Conference on
Prescription (Limitation) in the International Sale of

* Resolution 3104 (XX VI was adopted by a2 vote of 108 to
monte, with 11 abstentions, on the recommendation comtained
in the report of the Sixth Committee, Gfficial Records of the
General Assembly, Twenty-eighth Session, Annexes, agenda
item 93, document A /9409,

1 Official Recordr of the General Assembly, Twenty-seventh
Session, Supplement No. I7 (A/8717), paras. 21 and 22;
UNCITRAL Yearbook, Vol. TIL: 1972, part one, I, A.

Goods at United Nations Headquarters in New York,
from 20 May tc 14 June 19742

(8) To provide summary records of the proceedings .

of the plenary meetings of the Conference and of meet-
ings of committees of the whole which the Conference
may wish to establish;

(¢} To invite, in full compliance with General As-
sembly resolution 2758 (XXVI) of 25 October 1971,
States Members of the United Nations or members of
specialized agencies or the International Atomic Energy
Agency and States parties to the Statute of the Inter-
national Court of Justice, as well as the Demoorsatic
Republic of Viet-Nam, to participate in the Conference;

(d) To invite interested specialized agencies and
international organizations, as well as the United
Nations Councii for Namibia, to attend the Conference
as observers;

(e} To draw the attention of the Slates and other
participants, referred to in subparagraphs {¢) and (d)
above, to the desirability of appointing as their repre-
sentatives persoas especially competent in the field to
be considered;

{f) To place before the Conference ell relevant doc-
umentation and recommendations refating to methods
of work and procedure, and to arrange for aedequate
staff and facilities required for the Conference;

{g) To report on the results achieved by the Con-
ference to the General Assembly at its twenty-ninth
Session.

2197th plenary meeling

3108 (XXVHI). REPORT OF THE UNITED NATIONS
CoMMISSION ON INTERNATIONAL TRADE Law
The General Assembly,

2 For the texts adopted by the Conference, see below, part
three, &
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INTRODUCTION

The present report of the United Nations Commission
on Intemtiomal Trade Law covers the Commission’s
seventh session, held at New York from 13 to 17 May
1974,

Pussuant to General Assembly resolution 2205
{XXI) of 17 December 1966, this report is submitted
to the General Assembly and is also submitted for com-
ments to the United Nations Conference on Trade and
Development.

CHAPTER 1

ORGANIZATION OF THE SESSION
A. Opening
1. The United Nations Commission on International
Trade Law (UNCITRAL) opened its seventh session
on 13 May 1974, The session was opened on behalf of

the Secretary-General by Mr. Blaine Sloan, Director of
the General Legal Division, Office of Legal Affairs,

* Official Records of the General Assembly, Twenty-ninth
Session, Supplement No. 17,

13

B. Membership and attendance

2. Qeneral Assembly resolution 2205 (XXI) es-
tablished the Commission with a membership of 29
States, elected by the Assembly. By resclution 3108
{(XXVII), the General Assembly increased the mem-
bership of the Commission from 29 to 36 States. The
present members of the Commission, elected on 12
November 1970 and 12 December 1973, are the fol-
lowing States:! Argentina, Australia* Austria,* Bar-

1 Pursuant to General Assembly resolution 2205 (XXI), the
members of the Commission are elected for a term of six years,
except that, in connexion with the initial election, the terms of
14 members, selected by the President of the Assembly, by
drawing lots, expired at the end of three years (31 December
1970); the terms of the 15 other members expired at the end
of six years (31 December 1973). Accordingly, the General
Assembly, at its twenty-fifth session elected 14 members to serve
for a full term of six years, ending on 13 December 1976, and,
at its twenty-eighth session, elected 15 members to serve for a
full term of six years, ending on 31 December 1979, The Gen-
eral Assembly, at its twenty-eighth session, also elected seven
additional members. Of these additional members, the terms of
three members selected by the President of the Assembly, by
drawing lots, will expire at the end of three years {31 Decem-
ber 1976) and the terms of four members will expire at the end
of six years {31 December 1978). The terms of the members
marked with an asterisk will expire on 31 December 1976, The
terms of the other members will expire on 31 December 1979,
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bados, Belgium, Brazil, Bulgaria, Chile,* Cyprus,
Czechoslovakia, Egypt,* France,* Gabon, Germany
(Federal Republic of), Ghana,* Greece, Guyana,*
Hungary, India, Japam,* Kenya, Mexico, Nepal,* Ni-
geria,* Norway,* Philippines, Poland,* Sierra Leone,
Singapore,* Somalia,* Syrian Arab Republic, Union
of Soviet Socialist Republics,* United Kingdom,*
United Republic of Tanzania,* United States of Amer-
ica, and Zaire.

3. With the exception of Gabon and Somalia all
members of the Commission were represeated at the
session.

4. The following United Nations organs, specialized
agencies, intergovernmental and international non-
governmental organizations were represented by ob-
servers:

(a} United Narions organs

United Nations Conference on Trade and Development
(b) Specialized agencies

Intemational Maonetary Fund
{c} Intergovernmental organizations

Commission of the European Communities, Council for
Mutual Economic Assistance, International Institute for
the Unification of Private Law
{d)} International non-governmental organizations

International Chamber of Commerce, International
Chamber of Shipping, Interntional Law Association,
International Union of Marine Insurance, National Aseso.
ciation of Credit Management

C. Election of officers

5. The Commission elected the following officers
by acclamation:?®

Chairman .. ... Mr. Jerzy Iakubowski (Poland)
Vice-Chairman . Mr, Khadga Bhakta Singh (Nepal)
Vice-Chairmmn . Mr. Nehemias Goeiros (Brazil)
Vice-Chairman . Mr. Emmanuel Sam (Ghana)
Rapporteur . ... Mr. Roland Loewe (Austria)

D. Agenda

6. The agenda of the session as adopted by the
Commission at its 143rd meeting, on 13 May 1974, was
as follows:

1. Opening of the session.

2. Election of officers.

3. Adoption of the agenda; tentative schedule of meetings,
4

International sale of goods: uniform rules governing the
international sale of goods,

% The elections ook place at the 143rd and J44th meetings,
on 13 and 14 May 1974, and at the 145th meeting on 15 May
1974. In accordance with a decision taken by the Commission
at its first session, the Commission shall have three Vice-
Chairmen, so that each of the five groups of States listed in
General Assembly resolution 2205 (XXI), section I, para-
graph 1, will be included among the officers of the Commission
(see report of the United Nations Commission on Internaticnal
Trade Law on the work of its first session, Official Records of
the General Assembly, Twenry-third Session, Supplement No. 16
{A/7216), para. 14 (UNCITRAL Yearbook Vol. 1. 1968-1970,
part two, chap. I).

5. International payments:
{a} Uniform law on international bills of exchange and
international promissory notes;
(b} Bankers' commercial credits;
{¢} Bank guarantees (contract and payment gnarantees).
International legislation on shipping.
Multinational enterprises.

Ratification of or adherence to conventions concerning
international trade law.

9. Training and assistance in the field of international trade
law.

10. Liability for damage caused by products intended for or
involved in infernational trade.

11. Future work.

12. Other business.

13, Date and place of eighth session.

14. Adoption of the report of the Commission.

E. Decisions of the Commission

7. 'The decisions taken by the Commission in the
course of its seventh session were all reached by con-
sensus,

F. Adoption of the report

8. The Commission adopted the present report at
its 150th meeting, on 17 May 1974.

CHAPTER 11

INTERNATIONAL SALE OF GOODS

Uniform rules governing the international sale of goods
Report of the Working Group

9. The Commission had before it the report of the
Working Group on the International Sale of Goods on
the work of its fifth session, held at Gemeva from
22 January to 1 February 1974 (A/CN.9/87). The re-
ports sets forth the further progress made by the Work-
ing Group in implementing the Commission’s mandate
to ascertain which modifications of the text of the Uni-
form Law on the Intemnational Sale of Goods {(ULIS),
annexed to the 1964 Hague Convention, might render
such uniform rules capable of wider acceptaace’

10. The report describes the action taken by the
Working Group at its fifth session with respect to
articles 38 to 101 of ULIS. By this action the Working
Group completed the initial examination of the text
of the uniform kaw. The report also sets forth (annex I)
the revised text of the uniform law, which is the result
of action taken by the Working Group at its first five
sessions.* The report includes the comments and pro-

3 Official Records of the General Assembily, Twenty-fourth
Session, Supplement No. I8 (A/7618), para. 38, subpara. 3 (a)
(UNCITRAL Yearbook, Vol, I: 19681970, part two, 11} Ibid.,
Tuemy-s:xm Session, Supplemem No., 17 (A/Sdl?}, para. 92
subpara. 1 {¢) (UNCITRAL Yearbock, Vol. 1I: 1971, part
one, 11}, The 1964 Hague Coavention Relatmg to 2 Uniform
Law on the International Sale of Goods, with the annexed Uni-
form Law (ULIS) appears in the Register of Texts of Conven-
ventions and Other Instruments Concerning International Trade
L}r:w, \Iao}. I {United Nations publication, Sales No.: E.71.V.3}
chap. I, 1.

41()3ertain of the provisions of the revised text were deferred
fo;- further consideration by the Working Group. See para. 15
infra.
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als by Governments that were considered by the

orking Group (amnexes II and III) and the report of
the Secretary-General on issues presented. by chap-
ters IV to VI of ULIS (annex IV).

11. The report indicates that the Working Group,
in examining chapter IV (Obligations of the buyer),
considered it necessary to revise the provisions of ULIS
desling with the time and place of payment in order to
provide a clearer and more unified treatment of the
subject. The Working Group also decided to consoli-
date the separate sets of remedies afforded the buyer
in chapter IV of ULIS, in Xne with the action taken
at its fourth session consolidating the separate sets of
remedies afforded the seller in chapter 1115 The Work-
ing Group noted that such comsolidation achieved a
substantial simplification of the law, and solved prob-
lems which had resulted from overlapping and incon-
sistent rules in the various remedial provisions.?

12.  With respect 1o chapter V of ULIS (Provisions
common to the obligations of the seller and the buyer),
the Working Group drafted revised legislative texts
dealing with suspension of performance by either party,
exemptions, avoidance of the contract and the measare-
ment of damages, including the mitigation of loss result-
ing from breach.?

13, With respect to chapter VI (Passing of the
risk), the Working Group approved a unified set of
rules which brought together provisions that had ap-
peared in various parts of ULIS, and modified the
provisions so that the rules on risk would be based
on the significant commercial steps in the performance
of sales contracts, rather than on abstract concepts.?

14. As a result of the various measures taken by
the Working Group to consolidate and unify the pro-
visions of ULIS, the revised text set forth in annex I
of the report comprises 69 articles, as compared with
the 101 articles of ULIS. ¥t has been noted that the
length and complexity of ULIS has beem a subject of
widespread comment, and that meeting these criticisms
should be of assistance in facilitating the more wide-
spread adoption of the uniform law.1¢

15. The report of the Working Group notes that
the Group had not yet reached a final conclusion with
respect to certain articles in the revised text of the
uniform law as set forth in amnex I. Consequently, in
planning its future work, the Working Group requested
the Secretariat to circulate this revised text, for com-
ments and proposals, among representatives of member
States of the Working Group and observers. The Work-
ing Group further requested the Secretariat, taking into

6 AI/CNB/ 87, paras. 26-36; reproduced in this volume, part
two, I, 1.

8 Qfficial Records of the General Assembly., Twentv-gighth
Session, Supplement No, 17 (A/9017}, para. 12; UNCITRAL
Yearbook, Vol IV: 1973, part one, II, A,

7 P}/CN.Q/S?, paras. 37-39; reproduced in this volume, part
two, I, 1.

8 tbid., paras. 88-156,

0 Ibid., paras. 206.244 and annex IV, paras. 64-105 (see
below, part two, I, 5); A/CN.9/62, annex II, para. 17
{UNCITRAL Yearbook, Vol III: 1972, part two, I, A, 5,
annex 11,

16 A/CN.9/75, annex II, paras. 101, 158-162 and 177
(UNCITRAL Yearbook, Vol, IV: 1974, part two, 1, A, 2}; A/
CN.9/87, anmex IV, para. 22, teproduced in this volume, part
two, I, 1.

consideration such comments and proposals, to prepase
a study of the pending questions, inciuding goss-ible
solutions thereof, for use by the Working Group at its
sixth session.

Consideration of the report by the Commission

16. All representatives who spoke on the subject
congratulated the Working Group on the progress it
had made in completing the initial examination of the
text of ULIS, as reflected in the revised text set forth in
annex 1 to the report. It was agreed that, in line with
the usual practice of the Commission, the Commission
would not take decisions with respect to the substance
of the draft until ¢he Working Group had completed
its work. ¥

17. Some representatives expressed the hope that
the Working Group would be able to complete its work
on the draft uniform law at its sixth sessiom, to be held
in February 1975. One representative expressed the
view that the Commission should request the Working
Group to complete its work before its eighth session.
It was observed that, in accordance with the procedure
that had been adopted with respect to the dimft Con-
vention on Prescription (Limitation) in the Interna-
tional Sale of Goods, the revised text of the undiform
law prepared by the Working Group should be trans-
mitted to members of the Commission: for study in ad-
vance of the final review and approwal of a text by the
Commission. Tt was noted that Govermments might
need several months for this study; consequemtly, a
draft completed by the Working Group {e.g.,, m Febru-
ary 1975) probably could not be acted’ wpom by the
Commission during the session to be held ir the spring
ot sutnmer of the same year, but would have to be de-
ferred until the 1976 session. To bring the work to
fruition as soon as possible, it was suggested that if the
Working Group believed that it could not complete its
work in the two-week session in February 1975 that
it had proposed, that session should be extended to
three weeks.

18. Other representatives agreed that the draft
uniform law should be finalized as soon as possible,
but suggested that the quality of the work should not be
jeopardized by establishing an unrealistic deadline for
the completion of the work. Some representatives noted
that the Working Group had pot reached agreement on
several important questions and stated that as many of
these questions as possible should be resolved by the
Working Group before the draft uniform {aw was re-
ferred to the Commission. In this conmexion, it was
noted that the Commission’s final review of a draft
uniform law of such length and importance would take
a substantial period of time, and that this review could
hardly be completed successfully at one session of the
Commission unless the review was based on provisions
that had reached a wide measure of acceptance within
the Working Group. It was also observed that a work-
ing group session of three wecks presented practical
difficulties for some representatives and Governments.

19. Tt was suggested that the question of the length
and timing of the next session of the Working Group

1 Qfficial Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), para, 92, subpara. 1 (¢}
(UNCITRAL Yearbook, Vol. II: 1971, part one, II, A}.
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on the International Sale of Goods should be con-
sidered in relation to schedules for other working
groups. The Commission agreed to comsider all such
schedules together under agenda item 11: Future work
(see chap. IX, infra, para. 85).

Decision of the Commission

20, The Commission, at its 150th meeting, on
17 May 1974, adopted unanimously the following
decision:

The United Nations Commission on International

Trade Law

1. Takes note with appreciation of the report
of the Working Group on the Imnternational Sale of
Goods on the work of its fifth session;

2. Recommends that the Working Group consider
the comments and proposals made at the seventh
session of the Commission;

3. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission at its second session and complete that
work expeditiously.

CHAPTER 11
INTERNATIONAL PAYMENTS

A. Negotiable instrumenis
Report of the Working Group

21. The Commission had before it the report of the
Working Group on International Negotiable Instru-
ments on the work of its second session, held at New
York from 7 to 18 January 1974 (A/CN.9/86). 'I:he
report sets forth the progress made by the Working
Group (i) in preparing a final draft uniform law on
international bills of exchange and international prom-
issory notes, and (ii) in considering the dgsirabili_ty of
preparing uniform rules applicable to international
cheques.t?

(i) Uniform law on international bills of exchange and
intenational promissory notes

22.  As indicated in the report, the Working Group
at its second session considered articles 42 to 62 of
the draft uniform law on international bills of exchange
and promissory notes prepared by the Secretary-Gen-
eral in respomse to a decision by the Commission.'®
The proposed uniform law will establish uniform rules
applicable to an international instrument (bill of ex-
change or promissory note} for optional use in iter-
national payments,

23. The report sets forth the deliberations and con-
clusions of the Working Group with respect to the lia-
bility of an endorser, the rights and Labilities of a

12 Official Records of the General Assembly, Twenty-seventh
Session, Supplement No. I7 {A/8717}, para. 61 (UNCITRAL
Yearbook, Voi. III: 1972, part one, 1L, A}, ]

14 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 {A/8417), para, 35 (UNCITRAL
Yearbook, Vol. 1I: 1971, part one, II, A). The draft uniform
law and commentary are set forth in A/CN.9/WG.IV/WP.2
For the text of the draft uniform law, see UNCITRAL Year-
book, Vol 1V: 1973, patt two, LI, 2.

ggarantor, presentment for acceptance and payment,
dishonour and recourse,

24. The Working Group was of the opinion that
the uniform law should make provision for liability on
an international instrument by way of guarantee, and
approved rules in respect of a person guaranteeing on
such instrument the obligation of another party.

25, With respect to presentment of an international
instrument for acceptance or for payment, the dishonour
of the instrument by non-acceptance or by non-pay-
ment, any necessary protest in the event of such dis-
honour and the giving of notice of dishonour, the
Working Group reached agreement on detailed provi-
sions setting forth the rights and duties of parties and
the legal effects of non-compliance with prescribed
rules, The Working Group reported that it had not yet
reached final conclusions on cerfain issues arising in
the context of presentment of an instrument, peading
further inquiries by the Secretariat on commercial prac-
tices in this respect.

(i1) - Uniform rules applicable to international cheques

26. The Commission, at its fifth session, also re-
quested its Working Group on International Negotiable
Instruments to consider the desirability of preparing
uniform rules applicable to international cheques, and
to consider whether this can best be achieved by ex-
tending the application of the draft uniform law on inter-
national bills of exchange and international promissory
notes to international cheques or by drawing up a sep-
arate uniform law on international cheques. The Work-
ing Group was requested to report its conclusions on
these questions to the Commission at a future session.
The report of the Working Group notes that the Work-
ing Group requested the Secretariat to make inguiries
regarding the use of cheques in international payment
transactions and the problems presented, under current
commercial practice, by divergencies between the rules
of the principal legal systems. The Working Group re-
ported that such inquiries were now under way and that,
at a future session, it would consider an analysis of the
replies received from banking and trade institutions to
a guestionnaire drawn up by the Secretariat in consul-
tation with the UNCITRAL Study Group on Interna-
tional Payments.

Consideration of the report by the Commission

27. The Commission, in accordance with its general
policy of considering the substance of the work carsied
out by working groups only upon completion of that
work, took note of the report of the Working Group on
International Negotiable Instruments. Representatives
who spoke on the subject expressed satisfaction with
the progress being made by the Working Group,

28. The Commission decided to consider the timing
of the third session of the Working Group in relation
to schedules for other working groups under item I1
of the agenda: Future work (see chapter 1X, infra,
para. 85).

Decision of the Commission

29. The Commission, at its 144th meeting on
13 May 1974, adopted unanimously the following de-
cision:

FRRR T I
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The United Nations Convmnission on International
Trade Law

1. Takes note with appreciation of the report of
the Working Group on International Negotiable In-
struments on the work of its second session;

2. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission in the decision adopted in respect of
negotiable instruments at its fifth session and to
complete that work expeditiously;

3. Requests the Secretary-General to carry out
further work in connexion with the draft uniform
law on international bills of exchange and interna-
tional promissory notes and with the inquiries re-
garding the use of cheques in setfling international
payments, in consultation with the Commission’s
Study Group on International Payments composed of
experts provided by interested international organi-
zations and banking and trade institutions, and for
these purposes t¢ convene meetings as reguired,

B. Bankers’ commercial credits

30. 'This subject is concerned with the revision by
the International Chamber of Commerce (ICC) of
“Uniform Customs and Practice for Documentary
Credits”, drawn up in 1933 and subsequently revised
in 1951 and 1962. At its previous session,™ the Com-
misston stressed the importance of commercial letters
of credit in ensuring payment for international trade
transactions and expressed the opinion that the views
of countries not represented in 1CC should be taken
into account by ICC in its work of revision. Accord-
ingly, the Commission, at its third session, requested
the Sccretary-General to invite Governments and in-
terested banking and trade institutions to communicate
to him, for transmission to ICC, their observations on
the operation of “Uniform Customs and Practice for
Documentary Credits”, so that these observations could
be taken into account by ICC in its work of revision.1s
The observations so received were transmitted to ICC
for consideration.

31. At the present session*® the Commission had
before it a note by the Secretary-General reproducing
a note by ICC concerning the progress made by it in
respect of the revision of “Uniform Customs and Prac-
tice for Documentary Credits” and of its work on bank
guarantees, The commission’s deliberation and decision
in respect of bank gnarantees are set forth in Section C
of this chapter (paras. 36 and 37 infra).

14 Official Records of the General Assemibly, Twenty-third
Session, Supplement No. 16 (A/7216), paras. 23 and 28
(UNCITRAL Yearbook, Vol. I: 1968-1970, part two, 1, A);
ibid., Twenty-fourth Session, Supplement No, 18 (A/7618,
paras. 90-95 {UNCITRAL Yearbook, Vol. I: 1968-1970, part
two, [1, A); ibid., Twenty-fifth Session, Supg!emem No. 17 (A/
8017), paras. 119-126 {UNCITRAL Yearbook, Vol. I+ 1968.
1970, part two, 1IL, A); ibid., Twenty-sixth Session, Supplement
No. 17 (A/8417), paras, 36-43 (UNCITRAL Yearbook, Vol-
ume 111 1971, part one, I, A); and ibid.,, Twenty.seventh Ses-
sion, Supplement No. 17 (A/8717), paras. 65 and 66
(UUNCITRAL Yearbook, Vol. III; 1972, part one, II, A).

16 Official Records of the General Assembly, Twenty-fifth
Session, Supplement No, 17 (A/8017}, para. 125 (UNCITRAL
Yearbook, Vol, I: 1968-1970, part two II, A}.

18 The Commission considered this subject in the course of
its 144th and 150th meetings, held on 13 and 17 May 1974.

32. The Commission took note of the fact that the
Commission on Banking Technique and Practice of ICC
had adopted, in February 1974, a draft revised text of
“Uniform Customs”, the text of which was annexed to
the note by ICC, The Commission also noted that the
text submitted to it was subject to further revision and
that a final text would be adopted by the Council of ICC
later in the year, In its note, ICC informed the Com-
mission that the draft text had been established after
consideration of the comments and suggestions submit-
ted by its national committees and, through the secre-
tariat of the Commission, by countries not represented
in ICC. ICC also reported that the draft text had been
considered by the 4d Hoc Working Group on Banking
Techrnique of the Liaison Committee of ICC with the
Chambers of Commerce of socialist countries.

33. Many representatives expressed their appreci-
ation for the work carried out by ICC in respect of the
revision of “Uniform Customs”. It was generally rec-
ognized that the “Uniform Customs” standardized the
procedures and practices employed by banks in respect
of commercial letters of credit and as such could be
characterized as a private convention between bankers
and their clients. Some representatives were of the
opinion that, in view of the fact that the interests of
non-banks, in particular those of the vendor-beneficiary,
were involved, the Commission should give careful at-
tention to the revised text of “Uniform Customs”. Other
representatives took the view that the main object of
the Commission’s interest in the subject had been to
create a channel for communication between ICC and
countries not represented in ICC, and that that object
had been achieved. In the opinion of these representa-
tives, the final responsibility for the revised text of
“Uniform Customs” fell to ICC and it was important
that the revised text be adopted and applied without
undue delay.

34. There was general agreement among represen-
tatives that, while the Commission could not adopt the
revised text of “Uniform Customs”, it should consider,
at its next session, the desirability of commending the
use of “Uniform Customs” in transactions involving
the establishment of a documentary credit, In this con-
nexion, the Commission requested the Secretariat to
prepare an analysis of the observations received by the
Secretary-General in respect of the 1962 version of
“Uniform Customs”, with a view to examining whether
the revised text reflected these observations.

Decision of the Commission

35. The Commission, at its 144th meeting on
13 May 1974, adopted unanimously the following
decision:

The United Nations Commission on International
Trade Law

1. Takes note of the progress report submitted
by the International Chamber of Commerce on its
work of revision of “Usniform Customs and Practice
for Documentary Credits”;

2. Commends the International Chamber of Com-
merce and its Commission on Banking Technique
and Practice, on having carried out the work of
revision in co-operation with the Commission;
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3. Invites the International Chamber of Com-
merce to transmit to it the revised text of “Uniform
Customs and Practice for Documentary Credits”
upen the adoption thereof by ICC;

4, Reguests the Secretary-General;

{a) To transmit the revised text of “Uniform Cus-
toms and Practice for Documentary Credits” to the
States members of the Commission;

(b) To prepare an analysis of the observations
received in respect of “Uniform Customs and Prac-
tice for Documentary Credits” and to sabmit this
analysis to the Commission at its eighth session.

C. Bank guarantees

36. The Commission took note of the progress made
by the International Chamber of Commerce {ICC) in
respect of the preparation of uniform rules on contract
guarantees and on payment guarantees. The view was
expressed that the Commission should follow this work
closely in view of the fact that ICC was carrying out
the work at the invitation of the Commission. It was
emphasized that the proposed rules should establish a
just equilibrium between the interests of the parties
concerned.

Decision of the Commission

37. The Commission, at its 150th meeting on
17 May 1974, adopted unanimously the following
decision:

The United Nations Commission on International
Trade Law

1. Takes note of the progress made by the Inter-
national Chamber of Commerce in tespect of the
preparation of uniform rules on contract guarantees
and paymen{ guarantees;

2. Requests the Secretary-General:

{@} To ensure the continuing attendance and par-
ticipation of representatives of the Commission’s sec-
retariat at deliberations of the International Chamber
of Commerce;

(b) To refer the work of the International Cham-
ber of Commerce in respect of contract and payment
guarantees to the Commission’s Study Group on In-
ternational Payments, composed of experts provided
by interested international organizations and bank-
ing and trade institutions, and to invite to the meet-
ings convened for this purpose interested representa-
tives on the Commission;

3, [nvites the International Chamber of Com-
merce to submit to the Commission at future sessions
progress reports on its work on contract and payment
guarantecs.

CHAPTER IV
INTERNATIONAL LEGISLATION ON SHIPPING

Report of the Working Group

38. The Commission, at its fourth session, decided
to examine the rules governing the responsibility of
ocean carriers for cargoe in the context of bills of lading.
The Commission established an enjarged Working

Group on International Legislation on Shipping of
21 members of the Commission to carry out this task.l?

39. The Commission had before it the report of the
Working Group on International Legistation on Ship-
ping on the work of its sixth session.i® The report sets
forth the progress made by the Working Group at that
session te revise the rules of the 1924 International
Convention for the Unification of Certain Rules of Law
relating to Bills of Lading (Brussels Convention of
1924) and the 1968 Brussels Protocol thereto.®® As in-
dicated in the report, the Working Group at its sixth
session considered and took action with respect to the
following topics: liability of ocean carriers for delay;
documentary scope of the convention; geographic scope
of the convention; elimination of invalid clauses in bills
of lading; carriage of cargo on deck; carriage of live
animals; definition of “carrier”, “contracting cartier”
and “actual carrier™; and definition of “ship”. The re-
port includes, in the form of an annex, a compilation of
draft provisions that have beén approved by the Work-
ing Group at its previous five sessions.

40. The Working Group decided that it would be
desirable to include a specific provision dealing with the
carrier’s responsibility for loss or damage caused by
delay. Accordingly, the Working Group adopted a defi-
nition of “delay”, two alternatives for delimiting the
maximum amount of liability of carriers for loss or
damage caused by delay, and a provision covering the
case where the goods are presumed lost due to an ex-
tended delay in their delivery.2e

41. With respect to the effect on the scope of the
Convention of the use of certain documents fo evidence
the contract of carriage, the Working Group favoured
extension of the Convention so that it would be applic-
able to all contracts for the carriage of goods by sea.
The Working Group left open the question whether, in
a case where no bill of lading is issued, the parties
should have the possibility of excluding their contract

17 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), paras. 10-23
(UNCITRAL Yearbook, Vol. Ii: 197§, part one, Ii, A). For
the Comimission’s prior action on the subject, see the report of
the Commission on the work of its second session, ibid., Twenty-
fourth Session, Supplement No. 1B {A/7618), paras. 114-133
(UNCITRAL Yearbook, Vol. 1: 1968-1970, part two, II, A)
and the report of the Comumission on the work of its third
session, ibid., Twenty-fifth Session, Supplement No. 17 {(A/
8017), paras. 157-166 (UNCITRAYL Yearbook, Vol, 1. 1968-
1970, part two, III, A). See also the report of the Comumission
on the work of its fifth session, ibid., Twenty-seventh Session,
Supplement No. I7 (A/87171), paras., 44-51 (UNCITRAL
Yearbook, Vol 1II; 1972, part one, 11, A, and the report of the
Commission on the work of ifs sixth session, ibid., Twenty-
eighth Session, Supplement No. 17 {A/9017), paras, 46-61
{UNCITRAL Yearbook, Voi. IV: 1973, part one, II, A},

18 A/CN.9/88 and A/CN.9/88/Add.] {third report of the
Secretary-General on responsibility of ocean carriers for cargo:
bills of lading), reproduced in this velume below, part two,
1, 1 and 2.

12 The texts of the 1924 Brussels Convention and of the 1968
Brussels Protocol appear in the Register of Texts of Convern-
tions and other Instruments Concerning International Trade
Law, Vol, IT (United Nations publication, Sales No. E.73.V.3),
chap. 11, sect, 1. The report noted that, in defining the task
of the Working Group, the Commission decided “that a new
international convention may, if appropriate, be prepared for
adoption under the auspices of the United Nations” (A/CN.9/
88, para. 2).

20 A/CN.9/88, paras. 10-28.
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from the coverage of the Convention by an express
agreement to this efiect.

42, 'There was agreement within the Working Group
that the geographic scope of the Convention should be
expanded so that a contract for the carriage of goods
by sea would be governed by the Convention if either
the port of leading or the port of discharge was in a
Contracting State, or i the bill of lading or other docu-
ment evidencing the contract of carriage was issued in
a Contracting State 22

43. The Working Group adopted draft provisions
designed to clarify the effect of the rules of the Con-
vention with respect to contract provisions that are in-
consistent with such rules, and to provide compensation
for loss or damage, within the limits set by the Conven-
tion, for loss or damage suffered as a consequence of
the inclusion of such invalid contract provisions.?

44, The Working Group decided to extend the ap-
plicability of the Convention (a) to goods carried on
deck, and (b} to the carriage of live animals. However,
with respect to the carriage of live animals, the Work-
ing Group expressly provided that the carrier would
not be [iable for loss or damage that resulted from the
special risks inherent in carriage of that kind.*

45. The Working Group adopted definitions for the
terms “‘carrier”, “contracting carrier” and “actual car-
rier”. In this fashion the Working Group clarified the
identity of the carrier against whom shippers or con-
stgnees should assert claims for loss or damage, par-
ticularly in cases where the goods were transshipped or
where the person with whom the shipper contracted for
the carriage of the goods did not in fact carry them, but
instead arranged for another carder to transport the
goods. 28

46, The report of the Working Group noted the
substantial progress made with respect to the specific
topics referred to it by the Commission.®® The Working
Group recommended to the Commission that, in order
to expedite the completion of its work, it should hold a
further session in the autumn of 1974. The Working
Group decided that the next (seventh) session would
deal with (1) contents of the contract for carriage of
goods by sea; (2) validity and effect of letters of guar-
antee; (3) protection of good faith purchasers of bills
of lading. In addition, the Working Group decided that
its seventh session would also consider any other topics
necessary to complete the initial consideration of the
rules of the 1924 Brussels Convention and the 1968
Protocol.

Consideration of the report by the Comumission

47, It was noted during the discussion of the report
that, since the drafting of the revised rules on the re-
sponsibility of ocean carriers had not at this stage been
completed, the Commission would fellow its usual prac-
tice of considering the progress made by the Working

21 Ibid., paras. 29-49.

22 1bid., paras. 50-69,

23 Ibid., paras. 70-95.

24 fbid., paras. 96-117,

26 fbid., paras. 118-136.

28 The topics dealt with by the Working Group at earlier
sessions are summarized in its report (A/CN.9/88), para. 2.

Group and would take decisions when the draft rules

approved by the Working Group could be considered
as a whole,

48. All representatives who spoke on the subject
expressed their satisfaction with the progress of the
Working Group in carrying out its mandate. Many rep-
resentatives stressed the importance of revising the ex-
isting international rules concemning the responsibility
of ocean carriers so as to take account more adequately
of the interests of the developing countries and of ship-
pers in general. Some representatives emphasized the
importance of continued progress in the work, in view
of the recommendation by UNCTAD that UNCITRAL
should expeditiously prepare revised legal rules in this
area.

49. Most representatives were of the opinion that
the Working Group would probably need two more ses-
sions to complete its task. At the next {seventh) session
of the Working Group, the first reading of the revised
rules on the responsibility of ocean carriers could be
completed,?” while the eighth session of the Working
Group could be concerned with the second reading of
these revised rules. Some representatives stated that the
Working Group should decide at its next session whether
the revised ruies should take the form of a revision of
the 1924 Brussels Convention and its 1968 Protocol or
whether “a new international convention . . . be pre-
pared for adoption under the auspices of the United
Nations” 28

50. There was general agreement that the Working
Group shounld complete its work as expeditiously as pos-
sible. Representatives expressed support for the request
by the Working Group that its seventh session be held
in Geneva from 30 September—11 October 1974, and
its eighth session in New York in January or February
1975, Some representatives expressed the hope that this
schedule would enable the Working Group to present a
final text of the revised rules to the eighth session of the
Commission. It was observed by several representatives
that it might not be feasible for the Commission to con-
sider the final draft text at its eighth session, since upon
its adoption by the Working Group the final text should
be sent to States Members of the United Nations for
observations and an analysis of these observations
would have to be prepared; in the view of these repre-
sentatives the Commission would therefore not be in a
position to consider the final text of the revised rules
prior to its ninth session. Another representative pro-
posed that the final draft of the revised rules be sent
only to States members of the Commission, since the
draft rules, following their approval by the Commission,
would be considered by a diplomatic conference.

51. It was stated that, in view of the short time
available between the final session of the Working
Group on Shipping in February 1975 and the regularly
scheduled eighth session of UNCITRAL in April 1975,
it would not be possible for the final document to be
prepared and transmitted to Governments so that they
might comment on the draft text. It was also considered
that, even if the eighth session of UNCITRAL were

27 See para. 9 above for the topics to be considered at the
seventh session of the Working Group,

*8 A/CN.9/88, para. 2.
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postponed until the late summer or early autumn of
1975, it would still not be possible for Governments to
take account of the views of shipowners, shippers, in-
surers and financial institutions in preparing comments
on the draft text. Finally, it was agreed that the draft
text should be given the widest possible distribution to
Governments and interested international organizations
prior to the discussion of the draft text by the Commis-
sion. Accordingly, it was decided that the final draft of
the Working Group on Shipping should be discussed at
the ninth session of the Commission.

352. Some representatives stated that rules regard-
ing the required contents of the contract of carriage, a
topic to be considered by the Working Group at its sev-
enth session, should be such as to offer strong safeguards
for shipper and good faith purchasers of the document
evidencing the contract of carriage. One representative,
commenting on the draft provisions on delay approved
by the Working Group, expressed his support for alter-
native A which incorporated the single method for lim-
itation of the carrier’s Liability,?® The same representa-
tive urged that shippers be afforded protection against
possible abuse, should the bracketed language be re-
tained in the draft provision on the documentary scope
of the Convention, permitting express agreement that
the Convention not be applicable if no document evi-
dencing the contract of carriage was issued.?® That rep-
resentative also favoured deletion of the bracketed lan-
guage in the draft provision on carriage of goods on
deck, that would permit such carriage if it was in ac-
cordance “with the common usage of the particular
trade” 3!

Decision of the Conunission

53. The Commission, at its 150th meeting, on
17 May 1974, adopted unanimously the following
decision:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the report of
the Working Group on the International Legislation
on Shipping on the work of its sixth session;

2. Recommends that the Working Group consider
the comments and proposals made at the seventh
session of the Commission;

3. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission at its fourth session and complete the
work expeditiously;

4. Requests the Secretary-General:

(a) To transmit the draft uniform rules on the
subject, when completed by the Working Group, to
Governments and interested intemnational organiza-
tions for their comments;

(b) To prepare an analysis of such comments for
consideration by the Commission at its ninth session.

20 A/7CN.9/88, para. 26 (a); Limitation of liability: alterna-
tive A.

30 A/CN.9/88, para. 48 (a) (2).
51 A/CN.9/88, para. 103, (a) (1).

CHAPTER V
MULTINATIONAL ENTERPRISES

54. The General Assembly, at its twenty-seventh
session, adopted resolution 2928 (XXVII) on the re-
port of the United Nations Commission on International
Trade Law on the work of its fifth session. In para-
graph 5 of the resolution, the General Assembly in-
vited the Commission “to seek from Governments and
interested international organizations information relat-
ing to legal problems presented by the different kinds
of multinational enterprises, and the implications thereof
for the unification and harmonization of international
trade law, and to consider, in the light of this informa-
tion and the results of available studies, including those
by the International Labour Organisation, the United
Nations Conference on Trade and Development and
the EBconomic and Social Council, what further steps
would be appropriate in this regard”,

55. In response to a decision taken by the Com-
mission at its sixth session,®2 the Secretariat drew up a
questionnaire concerning legal problems presented by
multinational enterprises and addressed the question-
naire to Governments and international organizations,

36. At the present session,® the Commission had
before it a note by the Secretary-General (A/CN.9/
90), setting forth the text of the questionnaire and in-
formation in respect of the number of replies so far
received from Governments, United Nations organs and
agencies, and international and national organizations.
It was noted that most of the replies had been received
recently, and that other replies were expected.

57. The Commission was informed by the Secre-
tariat that studies by other bodies referred to in the
resolution of the General Assembly were currently in
progress, but that it was expected that the report of the
Secretary-General requested by it at its sixth session
for submission to a future session® could be prepared
in time for its eighth session.

J8. Several representatives stressed the importance
of the subject to international trade and the need for
internationally agreed rules in respect of multinational
enterprises, Other representatives were of the view that
the Commission could not make a significant contribu-
tion to the solution of problems arising in the context of
multinational enterprises; however, they were not op-
posed to any action on the part of the Commission.
Reference was made to the fact that a report of the
Group of Eminent Persons, appointed by the Secretary-
General under Economic and Social Council resolution
1721 (LIII), would be issued in the near future for
consideration by the Council at its fifty-seventh session,
to be held at Geneva in July 1974. In this regard, the
hope was expressed that the recommendations for ap-
propriate international action which the Group would
submit would recognize the mandate given by the Gen-

32 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 17 (A/3017), para. 116; UNCITRAL
Yearbook, Vol. IV: 1973, part one, IT, A.

83 The subject was considered by the Commission at its 146th
meeting held on 14 May 1974,

8¢ Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 17 (A79017), para. 116; UNCITRAL
Yearbook, Vol. IV: 1973, part one, 11, A.
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eral Assembly to the Commission in respect of the legal
aspects of the subject of muitinational enterprises.

Decision of the Commission

539. The Commission, at its 146th meeting, on
14 May 1974, adopted unanimously the following
decision:

The United Nations Commission on International
Trade Law

Requests the Secretary-General to submit to the
Commission, for consideration at its eighth session,
a report setting forth:

(@} An analysis of the replies received from Gov-
ernments and international organizations to the ques-
tionnaire drawn up at its request concerning legal
problems presented by multinational enterprises;

(b) A survey of available studies, including those
by United Nations organs and agencies, in so far as
these studies disclose problems arising in interna-
tional trade because of the operations of multina-
tional enterprises, which are susceptible of solution
by means of legal rules;

(¢} Suggestions as 1o the Commission’s future
course of action, in terms of programme of work
and working methods in this particular area.

CHAPTER VI

RATIFICATION OF OR ADHERENCE TO CONVENTIONS
CONCERNING INTERNATIONAL TRADE LAW

60. The Commission had before it a report by the
Secretary-General, prepared in response to a decision
taken by it at its sixth seession,3 regarding the ratifica-
tion of or adherence to conventions concerning interna-
tional trade law,?® The report takes into account infor-
mation received from other United Nations organs and
specialized agencies and the views expressed by repre-
sentatives to the Commission in reply to inquiries by
the Secretariat, The report {a) discusses the possible
causes of delay in ratification or adherence that may
originate at the preparatory stages of work on a con-
vention and those that are related to the implementation
of conventions on the national level; (b) describes pro-
cedures and metheds that have been designed for the
purpese of accelerating the adoption and implementa-
tion of international rules, end (¢} sets forth conclu-
sions and suggestions as to procedures that may be use-
ful with respect to the ratification of or adherence to
conventions concerning international trade law,

61. The Commission noted the procedures devel-
oped by the International Civil Aviation Organization
and the World Health Organization, under which rules
adopted by those agencies become binding upon a mem-
ber State unless such State has declared, before a speci-

36 [bid., para. 132,

36 The Commission considered this item at its 147th meeting
on 15 May 1974, As regards previous documentation refated to
the item, see A/CN.9/60 (UNCITRAL Yearbook, Vel I
1971, part two, IV) setting forth the proposal by the French
deiegation for the etablishinent of a union for jus commune,
and A/CN.5/81 setting forth the comments on this proposal
by States members of the Commission.

fied date, that it did not wish to become bound. It was
observed that these procedures were used only in the

context of international rules and standards that were
of a technical nature.

62. One representative suggested that the Com-
mission should consider the question of ratification of

conventions in consultation with the International Law
Commission.

63. The Commission, after deliberation, agreed that
the question of ratification could more usefully be taken
up by it at a future session after the Convention on
Prescription (Limitation) in the International Sale of
Goods had been concluded. The view was expressed
that it would be more profitable to consider the causes
of non-ratification with reference to a specific conven-
tion prepared by UNCITRAL. For this reason, the
Commission was of the opinion that it was premature
to establish a new working group for the subject or to
appeint a special rapporteur.

Decision of the Commission

64. The Commission, at its 147th meeting on
15 May 1974, adopted unanimously the following
decision:

The United Nations Commission on International
Trade Law decides:

() To maintain on its agenda the question of the
;atiﬁcanon of or adherence to conventions concern-
ing internationa! trade law;

(b} To re-examine this question at its ninth ses-
sion with special reference to the state of ratification
then obtaining in respect of the Convention on the
Limitation Period in the International Sale of Goods.

CHAPTER VH

TRAINING AND ASSISTANCE IN THE FIELD OF
INTERNATIONAL TRADE LAW

65. The Commission had before it a note by the
Secretary-General (A/CN.9/92), setting forth the ac-
tivities that had been undertaken to implement the
Commission’s decision on the subject of training and
assistance in the field of international trade law.?¥

66. In introducing the note by the Secretary-Gen-
eral, the Secretary of the Commission informed the
Commission that the Governments of Austria and Bel-
gium had each offered two internships for lawyers and
government officials from developing countries during
1974, and that the process of selecting the interns was
currently under way. The Secretariat has been advised
that the Government of Belgium had renewed its offer
of internships for 1975,

67. The Seccretary of the Commission outlined the
plans for holding a symposium on the role of universi-
ties and research centres in the teaching, dissemination
and wider appreciation of international trade law, in
accordance with a decision adopted by the Commisssion

37 The Commission's decision and action in the General
Assembly at ifs twenty-eighth session are described in docu-
ment A/CN.9/92, paras. 1-3; the implementation of the Com-
mission's decisions is described in paras. 4-19 and the annex of
that document.



22 Yearbook of the United Nations Commission on International Trade Law, 1974, Volume ¥

at its sixth session.®® It was reported that the following
sums had been committed by Governments in response
to a request by the Secretary-General for voluntary con-
tributions to cover the cost of travel and subsistence of
participants from developing countries: Norway, $US
8,000; Sweden, 5,000 Swedish kronor (about $US
1,150); Austria, 25,000 Austrian schillings (about
$US 1,300); and Kuwait, expenses of participants from
that country.

68. There was general agreement with the plans for
the symposium as proposed m the note by the Secretary-
General.?® The discussion of the plans included sugges-
tions with respect to the topics, among those to be con-
sidered at the eighth UNCITRAL session, which would
be of most interest to the participants, and observations
concerning the importance of advance circulation of
the preparatory material for the symposium and the
significance of the proposed discussion of the scope of
courses on international trade law.

69, The representative of the Federal Republic of
Germany stated that his Government would make a
voluntary contribution of 25,000 DM (about $US
10,000} to cover the travel and subsistence expenses
of participants from developing countries and that his
Government would also provide assistance to experts
of the Federal Republic of Germany attending the
symposium,

70. Omne representative suggested that considera-
tion should be given to inviting lawyers from develop-
ing countries doing postgraduate work in the neighbour-
hood of the symposium (e.g. in Switzerland), since the
travel expenses for such participants at the symposium
would be rather small,

71. The observer for the Council for Mutual Eco-
nomic Assistance {CMEA} announced that his organ-
ization has recently established a scholarship fund to
aid students from developing countries, and that for
1974, 420 scholarships were available for students from
24 developing countries,

72. ‘The representative of Australia repeated the
offer of his Government to award a $5,000 fellowship
for the preparation in Australia, by a fellow from a
developing country, of teaching materials for a course
on international trade law.

73. Several representatives expressed their appreci-
ation to those Governments that have provided practical
internships, feliowships, or voluntary contributions for
travel and subsistence expenses of participants at the
symposium, and stated that they hoped that other de-
veloped countries would decide to provide similar
assistance,

74.  One representative drew attention to the impor-
tance of holding seminars in developing countries on
international trade law. He stated that such seminars
could be organized in co-operation with international
institutions such as UNITAR.

38 Report of the Pnited Nations Coramission on Internationat
Trade Law on the work of its sixth session {1973), Official
Records of the General Assembly, Twenry-gighth Session,
Supplement No, 17 {(A/9017}, (UNCITRAL Yearbook, Vol. IV:
1973, part one, 11, A), para. 107,

39 A/CN.9/92, paras. 9-19, and annex.

CHAPTER VI

LIABILITY FOR DAMAGE CAUSED BY PRODUCTS INTENDED
FOR OR INVOLVED IN INTERNATIONAL TRADE

15. The General Assembly, at its twenty-eighth ses-
sion, adopted resolution 3108 (XXVIII) of 12 Decem-
ber 1973 on the report of the United Nations Commis-
sicn on International Trade Law on the work of its
sixth session. In paragraph 7 of the resolution, the
General Assembly invited the Commission:

“To consider the advisability of preparing uniform
rules on the civil ligbility of producers for damage
caused by their products iatended for or involved in
international sale or distribution, taking into account
the feasibility and most appropriate time therefor in
view of other items on its programme of work.”

76. At the present session® the Commission had
before it a note by the Secretary-General (A/CN.9/93)
setting forth background information pertaining to par-
agraph 7 of the General Assembly resolution and sug-
gesting possible action by the Commission in response
thereto.

77. The representative of Norway, whose Govern-
ment had proposed to the General Agsembly that the
subject of products liability be included in the Com-
mission’s programme of work stated that it wounid be in
the interest of the proper conduct of international trade
if international rules were to be established governing
the civil liability of producers for damage caused by
their products to persons or their property. The Com-
mission had encountered various kinds of problems that
could arise in the context of such liability in the course
of its work on uniform rules for the international sale of
goods and on the convention on prescription {limita~
tion) in the international sale of goods. However, sig-
nificant aspects of products liability had been excluded
from the scope of the uniform law on the international
sale of poods and the convention on prescription (Hm-
itation) and it was desirable that the work in the field of
internationa! sale be supplemented by uniform rules
governing products liability. In the opinion of the rep-
resentative of Norway, the proposed umniform rules
should govern not only the civil liability arising under
a contract between buyer and seller but also the civil
liability of .the producer to a consumer, even though
there was no contract between them, and in circum-
stances in which liability might not be based on rules
of contract law, It was not only a question of the liabil-
ity of the producer himself, but also of other persoms
that were mtermediary between the producer and the

consumer, He drew attention to the large number of

lawsuits that had been brought in recent years and to
the unsatisfactory attempts to distinguish, for the pur-
pose of establishing liability, between contractual and
extracontractual relationships. The existence of diver-
gent national laws, imposing different degrees of liabil-
ity, could affect the terms of trade in that a higher
degree of liability gave rise to higher costs, including
the cost of insurance. This could lead to distortion of
trade.

78. Several representatives expressed themselves in
favour of including the subject in the Commission’s

40 The subject was considered by the Commission at its
145th and 146th meetings, held on [4 May 1974,
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programme of work, but took the view that the Com-
mission should take up the subject only upon comple-
tion of its work on uniform rules governing the interna-
tional sale of geads.

79. Some representatives expressed doubts about
the desirability of engaging in work on the subject.
They pointed out that other international organizations,
in particular the Hague Conference on Private Inter-
national Law, the Council of Furope and the European
Communities, had uadertaken work in the field of prod-
ucts liability and that it would be advisable to await
the results of that work. Doubts were also expressed
whether the issue of the civil liability of producers fell
within the competence of the Commission with respect
to the harmonization and wunification of international
trade law, as conferred on the Commission by the Gen-
eral Assembly.s* It was suggested that the proposed
topic was not primarily an issue of commercial law, in
particular if the liability arose outside a contract for
the international sale of goods. It was noted that, even
in the context of the international sale of goods, the
international instruments that were at present being
prepared by the Commission excluded the sale of goods
to consumers,

80. On the other hand, other representatives were
of the opinion that the scope of the Commission’s man-
date, and the advisability of preparing uniform rules,
should not depend on doctrinal distinctions between
matters pertaining to civil and commercial law, In the
view of these representatives, the liability of the pro-
ducer could be considered as a commercial lability,
The more relevant question was whether the absence
of such rules could have an adverse impact on interna-
tional trade. There was general agrecment that a study
on the main problems that arose in connexion with the
preparation of uniform rules on the topic and a survey
of the pending work of other organizations in the area
would be necessary as a basis for a decision on these
questions,

Decision of the Commission

81. The Commission, at its 146th meeting on
14 May 1974, adopted unanimously the following
decision:

The United Nations Commission on International
Trade Law,

Having regard to General Assembly resolution
3108 (XXVIIL) of 12 December 1973,

Requests the Secretary-General to prepare a report
for consideration by the Commission at its eighth
session, setting forth:

(a) A survey of the work of other organizations
in respect of civil liability for damage caused by
products;

(6) A study of the main problems that may arise
in this area and of the solutions that have been
adopted therefor in national legislations or are being
contemplated by international organizations;

{(c¢) Suggestions as to the Commission’s future
course of action.

41 General Assembly resolution 2205 (XXI).

CHAPTER IX
FUTURE WORK

A, General Assembly resolution 3108 (XXVHI1) on
the report of the Commission on the work of its
sixth session

82, The Commission took note of this resolution.

B. Filling of vacancies in Working Groups

83, As a result of the expiration of the terms of
office of some member States of the Commission, vacan-
cies occurred in the Working-Group on the International
Sale of Goods and the Working Group on International
Legislation on Shipping. The Commission appointed
the following member States:

(¢} Working Group on the International Sale of
Goods: Czechoslovakia and Sierra Leone to replace
Iran and Tunisia;

(b) Working Group on International Legislation on
Shipping: Federal Republic of Germany to replace
Spain,

84, With regard to the filling of the vacancies in
the Working Group on the International: Sale of Goods,
it was understood that the nomination of Czechoslo-
vakia in the place of Iran would in no way prejudice
the representation of regional groups in that Working
Group or any other Working Group and that a member
of the group of Asian States, could, in the future, re-
occupy the seat vacated by Iran, It was: also. understood
that Czechoslovakia would be nominated. for the dura-
tion of the Working Group’s work on a uniform: law on
the international sale of goods and that the composi-
tion of the Working Group would be reconsidered when
new tasks would be undertaken by it.

C. Date and ploce of sessions of the Commission
and its Working Groups

85. After taking note of a statement on the financial
implications of convening an extra session of the Work-
ing Group on International Legislaticn on Shipping in
Geneva in 1974 (A/CN.9/95), the Commission de-
cided that its eighth session and the sessions of its
Working Groups should be scheduled to take place as
follows:

(@) Eighth session of the Commission, at Geneva,
from 1 to 18 April 1975;

{b) Seventh session of the Working Group on Inter-
national Legislation on Shipping, at Geneva, from
30 September to 11 October 1974;

(¢) Third session of the Working Group on Inter-
national Negotiable Instruments, at Geneva from 6 to
17 January 1975;

(d) Eighth session of the Working Group on Inter-
national Legislation on Shipping, at New York, from
27 January to 7 February 1975;

(e} Sixth session of the Working Group on Inter-
national Sale of Goods, at New York, from 10 to 21
February 1975.

D. Programme of work

86. Several representatives noted that the work
carried out by the Working Groups of the Commission
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was nearing completion and expressed the view that
the Commmission should endeavour to consider the draft
texts submitted by the Working Groups according to
the following schedule:

{a) Uniform rules on the lability of ecean carriers
for loss or damage with respect to cargo: as soon as
possible upon completion of the draft rules by the
Working Group (expected in February 1975},

(b} Uniform law on the international sale of goods:
at the session of the Commission following the session
at which the draft uniform rules on the liability of
ocean carriers ((a) above) are approved;

(¢} Uniform law on international bills of exchange
and intemational promissory notes: if possible at the
sassion of the Commission following the session at
which the draft uniform law on the international sale
of goods is approved.

E. Other work in progress

87. The Secretariat reported to the Commission
that, in addition to pending matters described in the fore-
going chapters of the report, subjects that would be suffi-
ciently advanced for consideration at the Commission’s
eighth session included the following: draft uniform
arbitration rules for optional use in ad hoc arbitration
relating to international trade;*? draft uniform general
conditions of sale;*® a study of rules with respect to
security interests in goods {e.g., conditional sales and
trust receipts} that are relevant to international trans-
actions.**

CHAPTER X

OTHER BUSINESS

A, Report of the Secretary-General on curremt
activities of cother organizations

88, The Commission took note of this report (A/
CN.9/94).

B. Unriform rules relating to the validity of contracts
of international sale of goods

89. The Commission, at its sixth session, decided
to consider at the present session the reguest of the
President of the International Institute for the Unifi-
cation of Private Law (UNIDROIT) that the Com-
mission consider the “draft of a jaw for the unification
of certain rules relating to the validity of contracts of

42 Report of the United Nations Commission on Interna-
tional Trade Law on the work of its sixth session, Official
Records of the General Assembly, Twenty-eighth Session, Sup-
plement No. 17 (A/9017), para. 85; UNCITRAL Yearbook,
Vol, IV: 1971, part one, 11, A,

48 Ibid., para. 24.

14 Report of the United Nations Commission on International
Trade Law on the work of its third session, Official Records of
the General Assembly, Twenty-fifth Session, Supplement No. 17
(A/8017), para. 145 (UNCITRAL Yearbook, Vol 1: 1968-1970,
part two, I, A); Report of the United Nations Comumission
on International Trade Law on the work of its fourth session,
Official Records of the General Assembly, Twenty-sixth Session,
Supplement No. 17 (A/8417), paras. 50-33 {UNCITRAL Year-
book, Vol. II: 1971, part ote, X, A).

international sale of goods”, prepared by a working
group appointed by UNIDROIT.

90. The representatives who spoke on the subject
expressed their appreciation to UNIDROIT for having
transmitted the draft law to the Commission. Several
representatives noted the close connexion between the
rules on validity embodied in the UNIDROIT draft
and the rules governing the formation of contracts.

91. With respect to the formation of contracts, it
was noted that the Diplomatic Conference on the Uni-
fication of Law Governing the International Sale of
Goods, held at The Hague in Aprit 1974, had, in
addition to the Uniform Law on the International Sale
of Goods (ULIS), also adopted a Uniform Law on the
Formation of Contracts for the International Sale of
Goods (ULEC). Several representatives expressed the
view that the Working Group on the International Sale
of Goods, after it had completed its work on the uni-
form law on the international sale of goods, should
be requested to consider the establishment of uniform
rules governing the validity of contracts for the inter-
national sale of goods on the basis of the UNEIDROIT
draft in connexion with its mandate to prepare uniform
rules on formation. Some representatives were of the
opinicn that the uniform rules on validity and on
formation should be the subject-matter of a single
instrument, Other representatives took the view that
it should be left to the Working Group to consider
whether the rules on validity and formation should be
the subject-matter of a single instrument or whether
the issues could more appropriately be dealt with in
separate instruments. Still other representatives were
of the opinion that the Working Group should be free
to consider whether it would be desirable and feasible
to establish uniform rules on the validity of contracts
for the international sale of goods.

92. Some representatives suggested that the Com-
mission should consider the advisability of preparing
uniform rules governing the formation and validity of
contracts in general fo the extent that they were
relevant to international trade. However, other repre-
sentatives were of the view that questions of the
validity and formation of coniracts presented different
aspects dependent on the commercial relationships to
which the contract applied. The Working Group
should therefore, in first instance, consider questions
relating to the formation and validity of contracts for
the international sale of goods, but should be em-
powered to consider whether the principles underlying
the formation and validity of such contracts would also
be applicable to other types of contract.

Decision of the Commission

93. The Commission, at its 147th meeting on
15 may 1974, adopted unanimously the following de-
cision:

The United Nations Commission on International

Trade Law

4% The decision of the Commission at its sixth session is set
forth in Official Records of the General Assembly, Twenty-
eighth session, Supplement No. 17 (A/%017), para. 148;
UNCITRAL Yearbook, Vol, IV: 1973, part one, II, A, The
text of the draft law is set forth in UNIDROIT publication
Etude XVI 1B, Doc. 22; U.D.P, 1972,

U P
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1. Expresses its appreciation to the International
Institute for the Unification of Private Law
{(UNIDROIT) for having transmitted to the Com-
mission the text of a “draft of a law for the unifi-
cation of certain rules relating to the validity of
contracts of international sale of goods™;

2. Decides to request its Working Group on the
International Sale of Goods, after having completed
its work on the uniform law on the international
sale of goods, to consider the establishment of uni-
form rules governing the validity of contracts for
the international sale of goods, on the basis of the
above UNIDROIT draft, in connexion with its work
on uniform rules governing the formation of contracts
for the international sale of goods.

C. Privaie international law

94. One representative suggested that, at a future
session, the Commission might consider undertaking
work with respect to the unification of rules in the field
of private international taw (conflict of laws). Tribute
was paid to the expertise in this field of the Hague
Conference on Private International Law, and to the
useful conventions that had been prepared under its
auspices. However, it was observed that, although the
Hague Conference was open to States from all parts
of the world, many States were not members and the
Cooference did not have a governing body that was
internationally representative. The Commission, in co-
operation with the Hague Conference and avoiding
duplication of work, might be able to secure wider
participation in such work and more general adoption
of uniform rules in this field. This suggestion was sup-
ported by another representative. Other representatives
expressed reservations with respect to this suggestion;
in this regard reference was made to the significance

of unification of the substantive rules governing inter-
national trade law, and the special competence of the

Hague Conference with respect to unification of rules
of private intemational law.

95. It was agreed that no decision with respect to
the above question should be taken by the Commission
at the present session.

D. Bibliographies on international trade law

96. The Commission took note of the compilation
of bibliographies on international trade law (A/CN.9/
L.25), based on materials supplied by members of the
Comrission in respounse to the invitation extended by
the Commission at its fourth session,*¢

97. Appreciation was expressed for the prepara-
tion and compilation of this material. It was agreed
that if other members should supply such biblio-
graphical material within the field of the Commission’s
work, this material would be compiled and distributed
as a document of the Commission in the form of a
supplement to the above initial compilation

ANNEX
List of documents hefore the Commission

[Annex not reproduced; see check list of UNCITRAL
documents at the end of this volume.]

48 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), para. 137; UNCITRAL
Yearbook, Vol. IF: 1971, part one II, A. Bibliographic ma-
terial was supplied by .Australia, Austria, Belgium, Brazil,
Chile, Hungary, India, Italy, Romania, the United Kingdom
of Great Britain and Northern Ireland and the Union of Soviet
Socialist Republics.

47 See also: Survey of bibliographies relating to international
trade law: report ofy the Secretary-General (A/CN.9/L.20 and
Add.1}, reproduced in UNCITRAL Yearbook, Vol. II: 1971.
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I. INTERNATIONAL SALE OF GOODS

1. Progress report of the Working Group on the International Sale of
Goods on the work of its fifth session (Geneva, 21 January-1 Febru-

ary)} (A/CN.9/87)*

CONTENTS
Paregraphs Paragrophs
INTRGDUCTION . ... ... . e i e 1-10 Section HN. Exemptions .. ... ........... 107-115
1. CONTINUATION OF CONSIDERATION OF AR~ Article 74 .. 107-115
TICLES 58 t0 7O oF ULIS .. ............. 11-87 Section NI, Supplementary rules concern-
ing the avoidance of the cons
Cuarrer IV, OBLIGATIONS OF THE BUYER  12-87 ace T 116-156
Section 1. Payment of the price ...... .. 12-59 Article 75 ... ... ... . ... 116-127
A, Fixing the price (continued)  12-16 Article 76 ... ... ... ... ... 128-134
Article 58 ... .. .. 12-16 Article 77 ... ... ... .. 135-137
B. Place and date of payment 17-35 Article 78 .. ... ...... ... .. 138-144
Article 89 ... .......... - 17-21 Article 79 .. ... ... . ...... 145-151
Article 60 ... ... ... ... 22-25 Article 80 . ...... ... .. ... ... 152-154
New article 59 biy ... ... 26-35 Article 81 .................. 155-156
c Ren‘:ledm for non-payment 3659 Section IV, Supplementary rules concerning
Articles 61 to 64 ........ 36-59 damages ... ............... 157~199
Section Il. Taking delivery .. .......... 60-83 Article 82 ... 157-165
Article 65 .. ... ... ... 60—70 Article 83 ... .. .. .......... 166-167
Article 86 . ... .. ..., 7172 Article 84 ...... ... ... ... .. 168-176
Article 67 ... ... ... ... 73-%81 Article 85 ..., ... ... ... 177-182
Articic 68 ______________ R82-83 Article 86 ... ... ... ...... 183185
Article 87 .. ... ... ... .. 186-187
Section II. Other obligations of the buyer  84--87 Artcie 88 ... ... 188-104
Article 69 .............. 34-85 Article 89 .. ... ... ...... 195-199
Article 70 86-87 Section V. Expenses ... ... ... .. 200-201
ticle 90 ... ... ... 200-201
IL. CONSIDERATION OF ARTICLES 71 TO 101 OF Article 90 00-
VLIS . . 88-244 Section VI. Preservation of the goods .... 202-205
CHAPTER V. PROVISIONS COMMON O THE Articles 91 to 95 ... .... 202-205
OBLIGATION OF THE SELLER AND
OF THE BUYER .............. 88-205 CHAPTER VI PASSING OF THE RISK . . ... ... 206-244
Section I, Concurrence between delivery Aricle 36 ... L 207-212
of the goods and payment of Articles 9799 .. ........... 213241
theprice .. .. .. ... ...... .. 88-106 Articles 99 to 101 ... ... ... 242244
Articles T1 t0 72 . .......... 88-89
Article 73 ... oL, $0-106 I, FUTURE WORK ...................0..c.... 245
INTRODUCTION India, Japan, Kenya, Mexico, Union of Soviet Socialist

1. The Working Group on the International Sale
of Goods was established by the United Nations Com-
mission on Interpational Trade Law at its second
session held in 1969. The Working Group is currently
composed of the following States members of the
Comumnission: Austria, Brazil, France, Ghana, Hungary,

* 14 March 1974,

29

Republics, United XKingdom of Great Britain and
Northern Ireland and the United States of America.r

2. The terms of reference of the Working Group
are set out in paragraph 38 of the report of the United

1The terms of two of the 14 members of the Working Group
elected by the Commission at its second and fourth sessions,
gaémiigynthose of Iran and Tunisia, expired on 31 Decem-
r .
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Nations Commission on International Trade Law on its
second session.?

3. 'The Worki%% Group held its fifth session at the
United Nations Office at Geneva from 21 Januvary to
1 February 1974, All members of the Working Group
were represented,

4, The sessiop was also attended by observers for
Bulgaria, the Federal Republic of Germany, Norway
and the Philippines and by observers for the following
international organizations: The Hague Conference on
Private International Y.aw, the International Institute
for the Unification of Private Law (UNIDROIT) and
the International Chamber of Commerce,

5. The following documents were placed before the
Working Group:

(a) Provisional
WG2/L.01)

(b) Analysis of comments and proposals by representa-
tives of States members of the Working Grovp on articles 56
to 70 of ULIS: mote by the Secretary-General (A/CN.9/
WG.2/WP.15)

(¢} Text of comments and proposals by represeniatives
of States members of the Working Group on articles 56 to 70
of ULIS (A/CN.9/WG.2/WP.15/Add. 1)

(d) Analysis of comments and proposals by representa-
tives of States metnbers of the Working Group relating to
articles 71 to 10f of ULIS: note by the Secretary-General
{A/CNS/WG2/WP.1T)

(e} Text of comments and proposals by representatives
of States members of the Working Group on articles 71 to
101 of ULIS (A/CN.9/WG.2/WP.17/Add.1)

(f} Comments of the represemtative of Hungary on
article 74 of ULIS {(A/CN.9/WG.2/WP.17/Add.2)

{g) Compilation of draft articles | to 59 to ULIS as
approved by the Working Group at is first four sessions
(A/CNY/WG.2/WP.18)

(h} Tssues presented by chapters IV to VI of the Uni-
form Law on the International Sale of Goods: report of the
Secretary-General (A/CN.9/WG.2/WP.19).

6. The session of the Working Group was opened
by the representative of the Secretary-General,

7. At it first meeting, held on 21 January 1974,
the Working Group, by acclamation, elected the fol-
lowing officers:

Chairman . ... M, Jorge Barrera-Graf {Mexico)

Rapportenr .. M. Gyula Ebrsi (Hungary)

8. The Working Group adopted the following
agenda:

1. Election of officers

2. Adoption of the agenda

3. Continvation of consideration of articles 58 to 70 of
ULIS

4, Consideration of articles 71 to 101 of ULIS

5. Future work

6. Adoption of the report.

9. In the course of its deliberations, the Working

Group set up drafting parties to which various articles
were assigned.

agenda and annotations (A/CN.9/

2 Report of the United Mations Commission on International
Trade Law on the work of its second session (i969). Official
Records of the General Assembly, Twenty-fourth Session, Sup-
plement No, 18 (A/7618), UNCITRAL Yearbook, Vol I:
19681970, part two, I, A.

10. The text of articles 58-101 as adopted or as
deferred for further consideration appears in annex I*
to this report. The texts of comments and proposals
to representatives of members on articles 56 to 70 and
on ariicles 71 to 101 ((A/CN.9/WG.2/WP.17/Add.1
and 2) appear as annexes I and dI1, respectively, and
the report of the Secretary-General on issues presented
by chapters IV to VI of ULIS (A/CN.9/WG.2/
WP.19} as annex 1IV.

I. CoNTINUATION OF CONSIDERATION OF ARTICLES 58
T0 70 oF ULIS

11, The Working Group at its fourth session, in
addition to considering articles 18-55 of ULIS, com-
menced the consideration of articles 56-70. With re-
spect to this second group of articles, the Working
Group took action with respect to articles 56 and 57,
and gave preliminary consideration to articles 58 and
39. Final action on these two articles was deferred
until the present session.

CHAPTER IV. (OBLIGATIONS OF THE BUYER
SECTION I. PAYMENT OF THE PRICE

A. Fixing the price (continued)3
Article 58
12.  Article 58 of ULIS reads:

“Where the price is fixed according to the weight
of the goods, it shall, in case of doubt, be deter-
mined by the net weight.”

13. At the fourth session of the Working Group
some represeniatives proposed that the words “in case
of doubt” should be replaced by the words “unless
otherwise agreed by the parties”.!

14. Scveral representatives opposed the above pro-
posal on the grounds that under article S of the revised
text the agreement of the parties always prevails over
the provisions of the uniform law and, therefore, there
was no need to repeat this general rule in specific
articles. Some representatives expressed the view that
the expression “in case of doubt” should be deleted
on the ground that it is but another way to refer to
contractual stipulation or usage and is therefore super-
fluous. Other representatives asserted that doubts might
arise in respect of whether there was a contractual
stipulation for the case regulated in article 58,

15. At the fourth session it was proposed that a
paragraph be added to resolve doubts as to whether
the price should be paid in the curreacy of the seller
or of the buyer.’®

16, The Working Group decided to adopt article 58
of ULIS without any changes,

* Annexes I to IV are separately reproduced below in this
chapter of the Yearbook, sections 2 to 5 respectively.

3'The headings of the report referring to specific fopics are
the same as in ULIS. They have been added to facilitate
reference to the various parts of the report.

4 A/CN.9/75, para. 166; UNCITRAL Yearbook, Vol IV:
1973, part two, I, A, 3.

S Ibid., para. 169,
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B. Place and date of payment
Article 59

17. Article 59 of ULIS reads:

“l. The buyer shall pay the price to the seller
at the seller’s place of business or, if he does not
have a place of business, at his habitual residence,
or, where the payment is to made against the hand-
ing over of the goods or of decuments, at the place
where such handing over takes place,

“2. Where, in consequence of a change in the
place of business or habitual residence of the seler
subsequent to the conclusion of the contract, the
expenses incidental to payment are increased, such
increase shall be borne by the seller.”

18. The Working Group at its fourth session
adopted this article without changes, and deferred
consideration of a proposed additional paragraph
pending submission of a revised draft by the repre-
séentaéive concerned.® No such draft has been intro-
HCeo.

19. With reference to the general rule of atticle 59
that payment shall be in the seller’s country, one rep-
resentative stated that sellers from developing countries
sometimes preferred payment in the currency of third
countries and quite frequently buyers in developing
countries preferred to make payments for international
purchases in their own countries, For this reason, it
was suggested that the possibility of deviation from
the general rule should be clearly expressed, and pro-
posed the addition of the words “unless otherwise
agreed” at the beginning of paragraph 1,

20. One representative suggested that in para-
graph 2 of this article, after the expression “subsequent
to the conclusion of the contract” the words “the risks
or” should be inserted. The proposal was not sup-
ported by other representatives.

21. The Working Group decided to adopt article 59
of ULIS without any changes.

Article 60

22. Article 60 of ULIS reads:

“Where the parties have agreed upon a date for
the payment of the price or where such data is fixed
by usage, the buyer shall, without the need for any
other formality, pay the price at that date.”

23. One representative suggested deletion of the
words “without the need for any other formality”. An-
other representative expressed the view that article 60
had been inserted in ULIS to avoid the application of
national rules requiving the performance of certain
formalities before the price is due, and therefore, with-
out the above-quoted words, the whole article would
losc its purpose.

24. Some representatives expressed doubts as to
the necessity for this article. Other representatives,
however, were of the opinion that retention of the
article would be wuscful.

25. ‘The Working Group decided to adopt article 60
of ULIS without any changes.

6 Ibid,, para. 177.

New article 59 bis

26. The Secretary-General in his report on issues
presested by chapters IV-VI of ULIS (A/CN.9/
WG.2/WP. 123 came to the comciusion that subsec-
tion I B (articles 59 and 60} of ULIS eutitled “Place
and date of payment” was incomplete. In this report
it was noted that while article 59 included certain
rules on the place of payment, subsection I B of ULIS
made no adequate provision for the time for payment.
More particularly, this subsection failed to deal with
the relationship between the time and place for pay-
ment by the buyer and the seller’s handing over of the
gocds in the normal case where the contract called for
despatch of the goods. It was noted that answers to
some of the problems could be found in articles 71
and 72 of ULIS, but that it was not easy for a user
of ULIS fo piece together these scattered provisions
on payment, and that articles 71 and 72 presented
problems of clarity and completeness.

27. 1In order to provide for a more unified pre-
sentation of rules on the place and date of payment,
the above report suggested that subsection I B of ULIS
should include an additional article, and suggested the
following text which could replace or follow ar-
ticle 60:7

“l, The buyer shall pay the price when the
seller, in accordance with the contract and the present
law, hands over the goods or a document con-
trolling possession of the goods.

“2. Where the contract involves carriage of
goods, the seller may either:

“{a} By appropriate notice require that, prior
to dispatch of the goods, the buyer at his election
shall in the seller’s couniry either pay the price in
exchange for documents controlling disposition of
the goods, or procure the establishment of an irre-
vocable letter of credit, in accordance with current
commercial practice, assuring such payment; or

“(b} Dispatch the goods on terms whereby the
goods, or documents controlling their disposition,
will be handed over to the buyer at the place of
destination against payment of the price.

“3. The buyer shall not be bound to pay the
price until he has had an opportunity to inspect the
goods, unless the procedures for delivery or payment
agreed upon by the parties are inconsistent with such
opportunity.”

28. Al representatives who spoke on this question
agreed in principle with the Secretary-General’'s pro-
posal that a single subscotion of ULIS should deal with
all aspects of the place and time of payment. However,
several comments were made in respect of the terms
and language of the suggested draft.

29. Several representatives expressed the view that
the terminology of the proposed draft should be
brought info line with that of article 20 by replacing
the words “hand over the goods” by “deliver the
goods” or “place the goods at the buyer’s disposal”
and that an appropriate single expression should be
used for the description of the documents falling within
the scope of this article. It was noted that the expres-

TA/CNS/WG.2/WP.19, paras. |1 and 21; see annex IV 1o
this report, reproduced below in section 5.
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sion “documents controlling possession of the goods”
and “documents controlling disposition of the goods”
used in the draft may be construed as referring to dif-
ferent types of documents. One representative noted
that in common law terminology “entitlement to goods”
would seem to be an appropriate expression.

30. As regards paragraph 1 of the draft, one ob-
server noted that the incorporation of the provisions of
articles 71 and 72 in the new draft resuited in the
loss of the important provision that the seller could
make payment a condition for handing over the goods,
He therefore suggested that a sentence to this effect
should be added fo the text.

31. Most comments were directed towards para-
graph 2 (a) of the draft. Several representatives con-
sidered that this paragraph should be merged with or
immediately followed by article 69, One observer ex-
pressed the view that the provision in this subparagraph
entitling the seller to require the buyer, at the buyer’s
election, to pay the price or to procure the establish-
ment of an irrevocable letter of credit prior to dispatch
of the goods was contrary to commercial usage, and
stated that the cost of procuring a letter of credit might
in fact prove an excessive burden on the buyer. On
the other hand, one representative suggested that the
seller should aiso be entitled to require, where appro-
priate, the procurement of a performance bond.

32. A few drafting changes were also proposed
in respect of subparagraph 2 (@) of the draft. Thus,
one representative suggested the replacement of the
expression “in accordance with current commercial
practice” by “in accordance with usage”; another rep-
resentative proposed that after the words “of the goods”
the following phrase should be inserted: “or procure
such documents relating to payment as will satisfy the
seller’s requirement under the contract, or will conform
to current commercial practice in the particular trade”.
One observer proposed the deletion of the words “in
the seller’s country”.

33. One representative was of the opinion that
paragraph 2 (a) should also contain a provision stat-
ing the buyer’s obligation to open a letter of credit if
required by the contract and the consequences should
he fail to do so.

34. The Working Group set up a drafting party
(Drafting Party II), composed of the representatives
of Frapce, Ghana, Japan, United Kingdom and the
observers for Norway and the International Chamber
of Commerce, and requested the Drafting Party, taking
into consideration the comments and proposals made in
the plenary, to redraft the suggested new article.

35. Drafting Party II submitted its proposal to
the 13th meeting of the Working Group on 29 January
1974. On the basis of that proposal, the Working Group
decided:

{a) To delete article 69 of ULIS and replace it by
the following new article 56 bis:

“The buyer shall take steps which are necessary
in accordance with the contract, with the laws and
regulations in force or with usage, to enable the
price to be paid or to procure the issuance of docu-
ments assuring payment, such as a letter of credit or
a banker’s guarantee”,

(b} To include in the law the following new ar-
ticle 59 bis:

“1. The buyer shall pay the price when the
seller, in azccordance with the contract and the
present Law, places at the buyer’s disposal either
the goods or a document controlling their disposi-
tion. The seller may make such payment a condition
for handing over the goods or the document.

“2. Where the contract involves the carriage of
goods, the seller may dispatch the goods on terms
whereby the goods, or documents confrolling their
disposition, will be handed over to the buyer at the
place of destination against payment of the price,

“3. The buyer shall not be bound to pay the
price until he has had an opportunity to inspect the
goods, unless the procedures for delivery or pay-
ment agreed upon by the parties are inconsistent with
such epportuaity.”

{¢} To delete articles 71 and 72 of ULIS,

C. Remedies for non-payment
Articles 61-64
36. Articles 61 to 64 of ULIS read as follows:

Article 61

“1. If the buyer fails to pay the price in ac-
cordance with the contract and with the present Law,
the seller may require the buyer to perform his
obligation.

“2. The seler shall not be entitled to require
payment of the price by the buyer if i is in con-
formity with usage and reasonably possible for the
seller to resell the goods. In that case the contract
shall be ipso facto avoided as from the time when
such resale should be effected.”

Article 62

“1. Where the failure to pay the price af the
date fixed amounts to a fundamental breach of the
contract, the seller may either require the buyer
to pay the price or declare the contract avoided.
He shall inform the buyer of his decision within a
reasonable time; otherwise the contract shall be ipso
facto avoided.

“2. Where the failure to pay the price at the
date fixed does not amount to a fundamental breach
of contract, the seller may grant to the buyer an
additional period of time of reasonable length. If
the buyer has not paid the price at the expiration
of the additional period, the seller may either require
the payment of the price by the buyer or, provided
that he dees so promptly, declare the contract
avoided.”

Article 63

*1. Where the contract is avoided because of
failure to pay the price, the seller shall have the
right to claim damages in accordance with articles 84
to 87,

“2.  Where the contract is not avoided, the seller
shall have the right to claim damages in accordance
with articles 82 and 83.”

[ UUU PR T LR
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Article 64

-“In no case shall the buyer be entitled to apply
to a court or arbitral 4ribunal to grant him a period
of grace for the payment of the price.”

37. The Working Group at jts fourth session de-
cided to replace the separate sets of remedial provi-
sions on the buyer’s remedies for the seller’s failure fo
perform his obligations by a consolidated set of such
remedies in chapter ITf of ULIS. The Secretary-Gen-
eral in his report on issues presented by chapters IV
to VI of ULIS (A/CN.9/WG.2/WP.19) came to the
conclusion that the reasons for consolidating the re-
medial provisions in chapter III were also applicable
to chapter 1V.

38  As stated in the Secretary-General’s report,
several articles in chapter IV contain remedial provi-
sions. Articles 61 to 64 provide for remedies for non-
payment, articles 66-68% for failure of the buyer fo
take delivery or 1o make a specification and article 70°
for failure of the buyer to fulfil any of his other
obligations,

39. The Secretary-General suggested that the con-
solidated text of remedial provisions should foliow the
substantive provisions of chapter IV. The last such
provision being article 69 of ULIS, and in view of
the incorporation of articles 71 and 72 of ULIS in
draft article 59 bist® the Secretary-General proposed
that the new remedial articles should provisionally be
numbered as articles [70] to {72 bisl.t

40. The consolidated text as suggested by the Sec-
retary-General in his report!? reads as foliows:

Article [701

“1. ‘Where the buyer fails to perform any of his
obligations under the contract of sale and the present
Law, the seller may:

“{a) Exercise the rights provided in articles {71]
to [72 bis]; and

“(b) Claim damages as provided in articles [82]
and [83] or articles [84] to [87].

“2, In no case shall the buyer be entitled to
apply to a court or arbitral tribunal to grant him
a period of grace,”

Article [71]

“The seller has the right to require the buyer to
perform the contract to the extent that specific per-
formance could be required by the court under its
own law in respect of similar contracts of sale not
governed by the Uniforms Law, unless the seller has
acted inconsistently with that right by aveiding the
contract under article {72 bis].”

8 For text of these articles see paras. 7%, 73 and 82 below,

% For text of article 70 see para. 86 below.

10 See para. 35 (&) above.

1! In order to avoid confusion of these articles with articles
70 to 72 of ULIS, in this report the numbers of articles [70]
to [72 bis] suggested by the Secretary-General appear in square
brackets.

12 A/CN.9/WG.2/WP.19, para. 36; see annex IV to this
report, reproduced below in section 5.

Article 72}

“Where the seller requests the buyer to perform,
the seller may fix an additional period of time of
reasonable length for such performance. If the buyer
does not comply with the request within the addi-
tional period, or where the seiler has not fixed such
a period, within a period of reasonable time, or if
the buyer already before the expiration of the rele-
vant period of time declares that he will not comply
with the request, the seller may resort to any remedy
available to him under the present law.”

Article [72 bis)

“1. The seller may by notice to the buyer declare
the contract avoided:

“{a) Where the failure by the buyer to perform
any of his obligations under the contract of sale
and the present law amounts {0 a fundamental breach
of contract, or

“{b} Where the buyer has not performed the
contract within an additional period of time fixed
by the selier in accordance with article [72].

“2. The seller shail lose his right to declare the
coptract avoided if he does not give notice thereof
to the buyer within a reasonable time after the seller
has discovered the failure by the buyer to perform
or ought to have discovered it, or, where the seller
has requested the buyer to perform, after the
expiration of the period of time referred to in ar-
ticle [721.7

Article [70]

4i. The Working Group decided to adopt ar-
ticle [7G] as proposed by the Secretary-General,

Article [71]

42. Several representatives expressed the opinion
that the parallelism between this article and article 43
as adopted by the Working Group at its fourth session
was inappropriate. It was emphasized that the main
obligation of the buyer was to pay the price and restric-
tions in certain national laws on specific performance
were not applicable to this obligation of the buyer. A
number of representatives suggested that the law should
clearly spell out that the above restrictions did not apply
te the payment of the price.

43. One representative, supporied by an observer,
was of the view that the proposed language of ar-
ticle [71], and similarly that of article 43, was mis-
leading because the provision restricting the sellex’s
right to request performance was only set forth in the
second phrase, as an exception, He, therefore, suggested
that the article should clearly express that the seller has
no right to request performance except if it is in con-
formity with the law of the court.

44. One observer held that the phrase “similar
contracts of sale not governed by the Uniform Law”
pointed to domestic contracts. He, therefore, suggested
that the commentary should contain a clear statement
to this effect. One representative supported this sugges-
tion. Another represeniative suggested that the com-
mentary should also take carc of the modalities of
payment.
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45. Several representatives expressed the view that
article 61, paragraph 2 of ULIS seemed to be super-
fluous .on the grounds that it applied mainly to such
types of trade which were governed by usage and under
article 9 usages always prevail over the provisions of
the law.

46. Several representatives and observers expressed
views on whether the seller should be entitled to pay-
ment or damages in cases where the goods were duly
offered or delivered and payment did not follow,

47. One delegate proposed that article [71] should
contain a separate rule on payment and another on his
obligations other than payment, as well as a provision
to the effect that article [71] does not apply where the
seller has avoided the contract.

48. The Working Group decided to set up a draft-
ing party (Drafting Party III) composed of the rep-
resentatives of Awustria, Japan and the United States
and the observer for YCC and requested the Drafting
Party to prepare a revised text of article [71].

49, The Drafting Party submitted its proposal to
the 13th meeting of the Working Group on 29 January
1974. The Working Group decided to adopt the pro-
posal with slight modifications.

50. The article as adopted by the Working Group
reads:

“1. If the buyer fails to pay the price, the seller
may require the buyer to perform his obligation.

“2. H the buyer fails to take delivery or to per-
form eny other obligation in accordance with the
contract and the present law, the seller may require
the buyer to perform to the extent that specific per-
formance could be required by the courf under its
own law in respect of similar contracts of sale not
governcd by the present law.

“3. The seller cannot require performance of
the buyer’s obligations where he has acted inconsis-
tently with such right by avoiding the contract under
article [72 bis].”

Article 172]

51. One observer suggested replacing the words
“such performance” at the end of the first sentence
by the expression “the performance of the contract”.

52. The Working Group decided to adopt ar-
ticle [72] with the modification in paragraph 51 above.
The article, as adopted reads:

“Where the seller requests the buyer to perform,
the seller may fix an additional period of time of
reasonable length for the performance of the con-
tract, If the buyer does not comply with the request
within the additional period, or where the seller
has not fixed such a period, within a period of reason-
able time, or if the buyer already beforc the expira-
tion of the relevant period of time declares that
he will not comply with the request, the seller may
resort to any remedy available to him uader the
present law.”

Article {72] bis
53. One observer suggested that a new subpara-
graph (c) should be added to this article providing for
the seller’s right now contained in article 66, para-
graph 1 of ULIS to avoid the contract “where the

buyer gives the seller good grounds for fearing that
the buyer will not pay the price”. This proposal was
opposed by several representatives on the grounds that
anticipatory breach was dealt with in other articles
of ULIS.

54. Another observer noted that from the point
of view of remedies distinction had to be made between
cases where payment or delivery had already taken
place and cases where payment or delivery had not
yet taken place. In his view if the goods had not been
delivered, the seller should be entitled to avoid the
contract for non-payment without any further require-
ments; if, however, the goods had been delivered, the
seller should have to give a reasonable time for pay-
ment before avoidance of the coniract. In this con-
nexion he expressed the view that it seemed to be un-
sound to copy the seller’s obligations and apply them
to the buyer.

55. One observer drew attention to his suggestion
in annex VI of document A/CN.9/WG.2/WP.17/
Add.1* {o include a new paragraph 2 in article 66 of
ULIS providing that the seller should not have the
right to claim the return of the goods for non-payment
unless in the contract the seller had retained the “prop-
erty or a security right in the goods™ until the price
has been paid.

56. Omne observer introduced a new version for
article [72 bis] and drew attention to the importance of
the doctrine of parallelism, in particular to parallelism
between articles 44 and [72 bisl. He emphasized that
remedies applicable in case of failure of the seller to
deliver the goods were not necessarily applicable to
faifure of the buyer 4o pay the price. He noted that
his proposal was based on a principle adopted by the
Working Group at its first session as contained in para-
graph 100 of document A/CN.9/35.%*

57. Another observer introduced an amendment to
paragraph 2 of this article.

58. Several delegates expressed views on the above
proposals and the possibility of their reconciliation with
article [72 bis] suggested in the report of the Secretary-
General.

56, The Working Group decided to defer final ac-
tion on this article until its next session. At that session
it will take into consideration the text suggested in the
Secretary-General’s report'® and the proposals men-
tioned in paragraph 56 {proposal A} and 57 {proposal
B) above. These latter proposals read:

Proposal A

“i. ‘The seller may by notice to the buyer declare
the contract avoided:

“(a) Where the buyer has not paid the price or
otherwise has not performed the confract within
an additional period of time fixed by the seller in
accordance with article 72 or

“(b) Where the goods have not yet been handed
over, the failure by the buyer to pay the price or
to perform any other of his obligations under the
* Annex IIE to this report; sea below, section 4.

** UNCITRAL Yearbook, Vol 1! 1968-187(, part three,
I, A, 2.
18 For the texi of this proposat see para. 40 above,
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contract of sale and the present law amounts to a
{undamental breach.

“2. If the buyer requests the seller to make
known his decision under paragraph 1 of this article
and the seller does not comply promptly the seller
shall where the goods have not yet beer handed
over, be deemed to have avoided the contract.

“3.  The seller shall Jose his right to declare the
contract avoided if he does not give notice to the
buyer before the price was paid or, where the goods
have been handed over, promptly after the expiration
of the period of time fixed by the seller in accord-
ance with article [72].”

Proposal B

“2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof
to the buyer within a reasonable time:

“(a) Where the buyer has not performed his
obligations on time, after the seller has been in-
formed that the price has been paid late or has been
requested by the buyer to make his decision as
regards performance or avoidance of the contract;

“{b) Where the seller has requested the buyer
to perform, after the expiration of the period of time
referred to in article [72];

“(¢) In all other cases, after the seller hag dis-
covered the failure by the buyer to perform or ought
to have discovered it. In any event, the seller shall
lose his right to claim the retum. of delivered goods
if he has not given notice thereof to the buyer within
a period of 6 months [1 year] from the date on
which the goods were handed over, unless the con-
tract reserves the seller the property or a security
right in the goods.”

SecTiON II, TAKING DELIVERY

Article 65
60. Adrticle 65 of ULIS reads as follows:

“Taking delivery consists in the buyer’s doing al
such acts as are necessary in order to enable the
seller to hand over the goods and actually taking
them over.”

61. Several representatives were of the opinion that
this article should be retained without any change.
Others, however, expressed the view that the present
language of the article presented various problems
which had to be resolved. Some rcpresentatives sug-
gested the deletion of the article.

62. Most comments were directed towards the first
phrase of this article providing that the concept of
“taking delivery” also included the buyer’s doing all
_ such acts as were necessary in order to enable the seller
to hand over the goods.

63. Most representatives who spoke on the issue
agreed in principle with the above requirement but con-
sidered that the language of the article should be im-
proved. Several representatives held that the word
“necessary” was too vague and, therefore, it needed

qualification or replacement by a less ambiguous ex-
pression. One representative sugpested the replacement
of the word “necessary” by the phrase “required by the
contract”, One observer opposed this formulation on
the grounds that the buyer's obligations were not lim-
ited to those “required by the contract™, e.g., he had to
give the seller access to his premises in cases where the
seller was required to deliver the goods there.

64. It was also suggested that the word “necessary”
should be replaced by the expression *“‘can reasonably
be expected”. This proposal was supported by a num-
ber of delegations, subject to eventual drafting im-
provements.

65. Some representatives suggested that the article
should not be drafted as a definition of the concept of
“taking delivery” but rather as an express provision
to the effect that it was the duty of the buyer to do all
such acts as are necessary to enable the seller to effect
delivery. One representative noted that article 56 re-
quired the buyer to “take delivery”.

66. Several representatives expressed the view that
the provisions of article 65 should be merged with
article 56, while others suggested its merger with ar-
ticle 67. One observer thought that article 20 would
be the proper place to provide for the buyer’s obliga-
tion now contained in anticle 65.

67. The Working Group at its second meeting on
21 January 1974, established a drafting party (Draft-
ing Party 1) composed of the representatives of
Austria, Hungary and the Unibed States and the ob-
server for the Federal Republic of Germany and
requested the Drafting Party to prepare a revised draft
of article 63.

68. The drafting party submitted its proposal for
a revised text of article 65 to the fifth meeting of the
Working Group on 23 January 1974. In this proposal
the drafting party noted that article 20 of ULIS as
revised by the Working Group providing for the seller’s
obligations as regards delivery did not contain obliga~
tions of the seller corresponding to those imposed on
the buyer by article 65 of ULIS, and suggested that
this question should be considered at the second read-
ing of the draft.

69, Several representatives commented on the text
submitted by the drafting party. It was observed that
the attempt to draft article 65 as a definition of
“taking delivery’ raised technical difficulties, for
example, where the buyer actually took over the goods
but had failed to give the seller the required co-
operation in connexion with delivery, the approach
used in article 65 of ULIS would seem to say that
the buyer had not “taken delivery” although he re-
ceived (or even consumed) the pgoods., Consequently,
it was decided that article 65 should be drafted as a
statement of the buyer’s obligation to take delivery.

70. The Working Group decided to adopt the
following text for article 65:

“The buyers’ obligation to take delivery consists
in doing all such acts which could reasonably be
expected of him in order to enable the seller to
effect delivery, and also taking over the goods.”
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Article 66

71. Article 66 of ULIS reads:

“l. Where the buyer’s failure to take delivery
of the goods in accordance with the contract amounts
to a fundamental breach of the contract or gives the
seller good grounds for fearing that the buyer will
not pay the price, the seller may declare the con-
tract avoided.

“2. Where the failure to take delivery of the
goods does not amount to a fundamental breach of
the contract, the seller may grant to the buyer an
additional period of time of reasonable length. If
the buyer has not taken delivery of the goods at the
expiration of the additional period, the seller may
declare the contract avoided, provided that he does
so promptly.”

72. The Working Group decided to delete this
article as the provisions thereof had been incorporated
in the consolidated set of new remedial articles [70]
te [72 bis].

Article 67

73. Article 67 of ULIS reads as follows:

“1. {If the contract reserves to the buyer the
right subsequently to determine the form, measure-
ment or other features of the goods (sale by speci-
fication} and he fails to make such specification
either on the date expressly or impliedly agreed upon
or within a reasonable time after receipt of a request
from the seller, the selier may declare the contract
avoided provided that he does so promptly, or make
the specification himself in accordance with the
requirements of the buyer in so far as these are
known to him.

“2. If the seller makes the specification himself,
he shall inform the buyer of the details thereof and
shall fix a reasonable period of time within which
the buyer may submit a different specification. If the
buyer fails to do so the specification made by the
seller shall be binding.”

74. The Secretary-General’s report on issues pre-
sented by chapters IV to VI of ULIS noted that the
remedial provision in this article was inconsistent with
the remedial provisions in other articles of the Law,
in that it provided for avoidance of the contract for
any delay or failure to provide specifications without
regard to whether this constituited 2 fundamenta]
breach, The report suggested that in the interest of
consistency, the expression “may declare the contract
avoided, provided that he does so promptly” should
be deleted from the text, so that delay or failure of
the buyer to supply specifications would be subject to
the general remedial provisions applicable to a breach
of contract by the buyer.d It was suggested that the
above expression should be replaced by the following
phrase: “may have recourse to the remedies specified
in articles {707 to [72 bis]”.

75. The above proposal was supperied by some
representatives, while others doubted whether the gen-
eral remedial provisions were well suited for the special
cases covered by article 67.

i A/CN.O/WG.2/WP.19, para, 30; annex IV to this report:
see below, section 5.

76. Omne representative suggested the deletion of
the article as it provided for a question of detail only.
One observer and some representatives emphasized that

the article dealt with problems of high practical im-
portance,

77. Some representatives were of the opinion that
avoidance of the contract as allowed by the general
remedial provisions was too strong a remedy for the
buyer’s failure to provide specifications and suggested
that the only remedy in such cases should be the
transfer to the seller of the power to make specifica-
tion, coupled, where appropriate, with compensation
for damage. One representative, supported by an ob-
server, proposed that, in addition to these remedies,
avoidance of the contract should also be allowed. An-
other representative held the view that the law should
not provide for compensation but should leave that
question to interpretation,

78. One representative expressed the view that
specification was only a right and not an obligation
of the seller. Another representative suggested that it
should be made clear that the buyer is obliged to make
specifications if the contract so provides.

79. One representative suggested that the seller
should be obliged to give notice before resorting to
remedies,

80. One representative submitted that article 67,
after appropriate modifications, should be moved to
chapter V of ULIS.

81. The Working Group decided to adopt in prin-
ciple the proposal mentioned at the end of para-
graph 74 above and to defer final action on this pro-
posat and on the whole article until a later session.

Article 68

82. Article 68 of ULIS reads:

“l. Where the contract is avoided because of
the failure of the buyer to accept delivery of the
goods or to make a specification, the seller shall
have the right to claim damages in accordance with
articles 84 to 87,

“2. Where the confract is not avoided, the seller
shall have the right to claim damages in accordance
with article 82.”

83, The Working Group decided to delete this
article as the provisions thereof had been incorporated
in the consolidated set of new remedial articles [70]
to [72 bis].

Section III. OTHER OBLIGATIONS OF THE BUYER

Article 69
84. Article 69 of ULIS reads:

“The buyer shall take the steps provided for in
the contract, by usage or by laws and regulations in
force, for the purpose of making provision for or
guaranteeing payment of the price, such as the ac-
ceptance of a bill of exchange, the opening of a
documentary credit or the giving of a banker’s
guarantee”,
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85. The Working Group decided to delete this
article and replace it by a new article 56 bis.15

Article 70

86. Article 70 of ULIS reads as follows:

“1. If the buyer fails to perform any obligation
other than those referred to in sections I and II of
this chapter, the seller may:

“(a) where such failure amounts to a funda-
mental breach of the contract, declare the contract
avoided, provided that he does so promptly, and
claim damages in accordance with articles 84 to 87;
or

“(b) in any other case, claim damages in ac-
cordance with article 82.

“2. The seller may also require performance by
the buyer of his obligation, unless the contract is
avoided”.

87. The Working Group decided to delete this
article as the provisions thereof had been incorporated
in the consolidated set of new remedial articles [70]
to [72 bis].

II. CONSIDERATION OF ARTICLES 71 T0 101 oF ULIS

CHAPTER V, PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SeEcTiON 1. CONCURRENCE RETWEEN DELIVERY OF
THE GOODS AND PAYMENT OF THE PRICE

Articles 71-72
88. Articles 71 and 72 of ULIS read as follows:

Article 71

“Except as otherwisc provided in article 72,
delivery of the goods and payment of the price shall
be concurrent conditions. Nevertheless, the buyer
shall not be obliged to pay the price until he has
had an opportunity to examine the goods.”

Article 72

“l. Where the contract involves carriage of the
goods and where delivery is, by virtue of para-
graph 2 of article 19, cffected by handing over the
goods to the carrier, the seller may either postpone
despatch of the goods until he receives payment or
proceed to despatch them on terms that reserve to
himself the right of disposal of the goods during
transit. In the latter case, he may require that
the goods shall not be handed over to the buyer
at the place of destination except against payment
of the price and the buyer shall not be bound to
pay the price until he has had an opportunity to
examine the goods,

“2. Nevertheless, when the contract requires
payment against documents, the buyer shail not be
entitled to refuse payment of the price on the ground
that he has not had the opportunity to examine the
goods.”

89. The Working Group decided to delete these
articles as the provisions thereof had been incorporated
in article 59 bis.

18 For text of the new article see para. 35, subpara. (a).

Article 73
90. Article 73 of ULIS reads as follows:

“i. Each party may suspend the performance
of his obligations whenever, after the conclusion of
the contract, the economic situation of the other
party appears to have become so difficult that there
18 good reason to fear that he will not perform a
material part of his obligations,

“2. If the seller has already despatched the goods
before the economic situation of the buyer described
in paragraph 1 of this article becomes evident, he
may prevent the handing over of the goods to the
buyer even if the latter holds a document which
entitles him to obtain them.

“3. Nevertheless, the seller shall not be entitled
to prevent the handing over of the goods if they are
¢laimed by a third person who is a lawful holder of
a document which entitles him to obtain the goods,
unless the document contains a reservation concern-
ing the effects of its transfer or unless the seller
can prove that the holder of the document, when

he acquired it, knowingly acted to the detriment of
the seller.”

91. Prior to the present session Governments and
representatives on the Working Group submitted sev-
eral comments on this article. It was noted in these
comments that the unifateral decision of the seller as
to the econcmic situation of the buyer might have
serious consequences for the buyer;'® the suggestion
was made that the buyer should be allowed to remedy
the situation by providing assurances!” and it was held
that the provisions of this article imposing obliga-
tions upon the carrier conflicted with those of muni-
cipal and international law concerning the carriage
of goods.!®

92. The Secretary-General in his report on issues
presented by chapters IV-VI of ULIS (A/CN.9/WG.2/
WP.19), based on the above comments and the con-
siderations contained in paragraphs 48 to 61 of that
report, suggested the following modifications:

(a) A new paragraph 1 bis should be inserted in
the article to read as follows:

“A party suspending performance shall promptly
notify the other party thereof and shall continue with
performance if the other party, by guarantee, docu-
mentary credit or otherwise, provides adequate assur-
ance of his performance. On failure by the other
party, within a reasonable time after notice, to pro-
vide such assurance, the party who suspended per-
formance may avoid the contract”

(b) At the end of paragraph 2 the fellowing new
sentence should be added:

“The foregoing provision relates only to the rights
in the goods as between the buyer and the seller
[and does not affect the obligations of carriers and
other persons]”™.

(¢) Paragraph 3 of the article should be deleted.
18 A/CN.9/WG.2/WP.17, para. 11,

17 Ibid., paras. 12 and 14.
8 Ibid., para. 13,
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93, In respect of paragraph 1 of the article there
was general agreement in the Working Group that the
expression “the economic situation of the other party
appears to have become so difficult” was too subjective
and vague and, therefore, it should be replaced by a
more objective and precise one. One representative ex-
pressed the view that as a matter of policy the right
to a unifateral suspension might lead to arbitrary actions
to the serious detriment of the buyer. One representa-
tive proposed the phrase “reasonable grounds for belief
that a material part of performance will not be given
when due”, Another representative supported this pro-
posal with the modification, however, that the words
“for belief” should be replaced by “to conclude”, One
observer suggested the replacement of the expression
“reasonable grounds” in the proposed text by a more
unambiguous form.

94. Some representatives expressed the view that
article 73 should be made to apply only in cases where
credit had been extended and the terms of this credit
were not observed. One representative suggested that
the article be limited in scope to cases of bankruptey
and insolvency, and added that paragraph 2 would not
be operative because the draft could not have any
effect on carriers. It was suggested by one delegate that
in many countries there was no reliable information
on insolvency of companies and by another that the
yearly balances were issued too late to provide for up-
to-date information on the financial situation of the
companies. Another representative held that the grounds
for suspension of performance should be derived from
the conduct of the defaulting party during performance,
One observer noted his disagreement with all these pro-
posals and another representative suggested that the
article should omly apply in case of a serious deteriora-
tion of the financial situation of the buyer.

95. The Working Group agreed in principle that
a provision in line with paragraph 1 bis suggested by
the Secretary-General (see paragraph 92 above) should
be inserted in the article. However, several comments
were made as to the content and language of such a
provision.

96. One representative suggested that a provision
should be inserted in paragraph 1 to the effect that
the guarantee of performance must be satisfactory to
or even accepted by the other party. Another represen-
tative was of the opinion that the text should also
call for disclosure by the seller of his reasoms for
suspending performance. Still another representative
suggested that the additional costs incurred by the buyer
in securing the guarantee should be borne by the seller,
This latter proposal was supported by one observer
and opposed by another.

97. One observer suggested that the law should
also allow the seller to claim a less drastic remedy than
avoidance of the contract in addition to his suspension
of performance of his obligations under the contract.

98. One representative proposed that the expres-
sion “documentary credit” in paragraph 1 bis should
be replaced by the expression “letter of credit”. An-
other drafting proposal suggested the insertion after
*a party suspending performance” at the beginning of
the paragraph of the expression “or preventing the hand-
ing over of goods”,

99, In connexion with paragraph 2 one representa-
tive pointed out that the law in most countries allowed
a seller to stop goods in transit only in clearly specified
cases and suggested that the Uniform Law should also
spell out the particular situation in which article 73
would be applicable.

100. One representative and one observer held that
the deletion of paragraph 3 of article 73 as suggested
in the report of the Secretary-General would leave
third parties without any recourse and suggested that
this paragraph should therefore be retained.

101. The Working Group requested the drafting
party set up for consideration of article 75, paragraph 2
(Drafting Party 1V'),'® in view of the interrelation be-
tween articles 73 and 75, also to consider article 73
and prepare a revised draft thereof. The drafting party
submitted to the Working Group at its 13th meeting
a revised text of article 73, Many representatives and
observers made comments on this draft and submitted
preposals both on the substance and the language of
the proposed text, In view of these comments and pro-
posals, the Working Group requested Drafting Party 1V
to reconsider the draft it had recommended and to
submit a revised version thereof.

102. Drafting Party IV submitted its revised draft
of article 73 to the 15th meeting of the Working Group
on 30 January 1974,

103, One representative expressed the view that
there was a discrepancy between the proposed text and
article 76 because the protection provided by the former
was too narrow while that provided by the latter was
too broad. The combined effect of these two articles
was to force the parties to avoid the contract rather
than to rely on the Jess drastic remedy of suspension
of performance.

104. One observer pointed out that under para-
graph 1 of the article the deterioration of the economic
sitnation of a party could only be taken into considera-
tion if this occurred or became known to the other
party after the conclusion of the contract. He further
noted that paragraph 3 was intended to cover also
substantial delay in performance.

105. The representatives of Brazil, Ghana, Hungary
and Kenya did not object to the adoption of this article,
as suggested by the drafting party, but reserved the
right to suggest modification of the text at a later session.

106. The Working Group decided to adopt ar-
ticle 73 as suggested by Drafting Party IV and noted
the reservations mentioned in paragraph 105 above.
The text of article 73 as adopted by the Working
Group reads as follows:

“1l. A party may suspend the performance of his
obligation when, after the conclusion of the contract,
a serious deterioration in the economic situation of
the other party or his conduct in preparing to per-
form or in actually performing the contract, gives
reasonable grounds to conclude that the other pariy
will not perform a substantial part of his obligations.

“2. If the seller has already dispatched the goods
before the grounds described in paragraph 1 become
evident, he may prevent the handing over of the
goods to the buyer even if the [atter holds a docu-

19 See para. 121 below,
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ment which entitles him to obtain them. The pro-
vision of the present paragraph relates only to the
rights in the goods as between the buyer and the
seller,

“3, A party suspending performance, whether
before or after dispatch of the goods, shall promptly
notify the other party thereof, and shall continue
with performance if the other party provides ade-
quate assurance of his performance. On the failure
by the other party, within a reasonable time after
notice, to provide such assurance, the party who
suspended performance may avoid the contract.”

SecrioN II. EXEMPTIONS
Article 74

107, Article 74 of ULIS reads as foliows:

“1. Where one of the parties has not performed
one of his obligations, he shall not be liable for such
non-performance if he can prove that it was due to
circumstances which, according to the intention of
the parties at the time of the conclusion of the con-
tract, he was not bound to take into account or to
avoid or to overcome; in the absence of any expres-
sion of the intention of the parties, regard shall be
had to what reasonable persons in the same situa-
tion would have intended.

“2. Where the circumstances which gave rise to
the non-performance of the obligation constituted
only a temporary impediment to performance, the
pacty in default shall nevertheless be permanently
relieved of his cbligation if, by reason of the delay,
performance would be so radically changed as to
amount to the performance of an obligation quite
different from that contemplated by the contract.

“3, The relief provided by this article for one of
the parties shall not exclude the avoidance of the
contract under some other provision of the present
law or deprive the other party of any right which
he has under the present law to reduce the price,
unless the circumstances which entitled the first
party to relief were caused by the act of the other
party or of some person for whose conduct he was
responsible.”

108. Studies submitted by members of the Working
Group analysed the above article from the point of view
of drafting and of substance.?® As to substance, the
central objection was that under paragraph 1 a party
could be teo readily excused from periorming his con-
tract, Thus, grounds for such excuse were not limited
to physical or legal impossibility, or to circumstances
where performance had been radically changed, but
might extend to situations in which performance had
become unexpectedly onerous; one commentary had
envisaged the possibility that a seller might claim
exemption under article 74 on the ground of an un-
foreseen rise in prices. Included in the studies were
proposals for the redrafting of article 74 designed to
narrow the grounds for excuse, and to clarify the
relationship among the three paragraphs of the article.
In discussing these proposals, several representatives
supported the above objectives: i.e. to narrow the

20 See sections I and X of annex III to this report, reproduced
befow in section 4.

grounds for exoneration and to make them more ob-
jective. In this connexion it was noted that it was im-
portant that exoneration should only be available on
the occurrence of an objective obstacle or impediment,

109, Some representatives suggested that the cen-
tral issue was the allocation of risks from unforeseen
events, and suggested that the redraft of article 74
should refer to the risk factor. Others stated that while
this was a correct analysis of the underlying problem,
it would be difficult to draft explicitly in terms of risk
allocation.

110. One representative and one observer suggested
that the article should be drafted in terms of whether
the party claiming exoneration had been at fault in
failing to perform; others indicated that in their view
the principle of fault should be used in the draft but
this principle could come into play only following the
occurrence of a serious event creating an impediment
or obstacle to performance.

111. One observer suggested that a party who
wished to be relieved of his liability for non-perform-
ance should have a duty to notify the other party.
Another observer noted that in redrafting the provision
it should be made clear that the exemption should be
limited to liability for damages; the obligation to pay
the price should not be excused.

112. One observer emphasized that article 74 could
possibly be invoked in cases where damages were due
to hidden defect in the goods sold. However, such
interpretation would lead to a considerable extension
of the causes of exemption which, in this particular
field, were dealt with by the majority of the legal
systems in a very restricted way, He, therefore, came
to the conclusion that it would be appropriate to have
a provision indicating clearly that article 74 would not
be applicable in the case of damages caused by hidden
defect in the goods.

113. The Working Group set up a drafting party
(Drafting Party V) composed of the representatives of
Ghana, Hungary, the United Kingdom and the USSR
and the observer for Norway and requested the drafting
party to prepare a revised draft of article 74.

114. Drafting Party V informed the Working Group
at its 16th meeting on 30 Januvary 1974 that it had
not been able to agree on a final draft. It considered
that further study would have to be made of the cir-
cumstances in which either party may declare the
centract avoided (a matter which was partially covered
by article 74, paragraph 3 of ULIS) and of the con-
sequences which should follow from such avoidance,
It suggested, however, that the draft provisionally
adopted by the drafting party and an alternative pro-
posal submitted by an observer should be included in
the report to facilitate later consideration of this article.

115. The Working Group decided to record the
text provisionally adopted by Drafting Party V' and
the alternative proposal submitted by an observer. The
texts of these proposals read:

A. Text of article 74 provisionglly adopted
by Drafting Party V

“1. Where a party has not performed one of his
obligations in accordance with the contract and the
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present law, he shall not be liable in damages for
such non-performance if .he proves that, owing to
circumstances which have occurred without fault on
his part, performance of that obligation has become
impossible or has so radically changed as to amount
to performance of an obligation quite different from
that contemplated by the contract. For this purpose
there shall be deemed to be fault unless the non-
performing party proves that he could not reasonably
have been expected to take into account, or to avoid
or to overcome the circumstances.

“2. Where the non-performance of the seller is
due to non-performance by a subcontractor, the selier
shall be exempt from liability only if he is exempt
under the provisions of the preceding paragraph and
if the subcontractor would also be exempt if the
provisions of that paragraph were applied to him.

“3. Where the impossibility of performance within
the provisions of paragraph 1 of this article is only
- temporary, the exemption provided by this article
shall cease to be available to the non-performing
party when the impossibility is removed, unless the
performance required has then so radically changed
as to amount to performance of an obligation quite
different from that contemplated by the confract,

“4, The non-performing party shall notify the
other party of the existence of the circumstances which
affect his performance within the provisions of the
preceding paragraphs and the extent to which they
affect it. If he falls to do so within a reasonable
time after he knows or ought to have known of the
existence of the circumstances, he shall be lable for
the damage resulting from such failure.”

B. Alternative proposal

“1, Where a party has not performed one of his
obligations [in accordance with the coniract and the
present law], he shall not be liable {in damages] for
such non-performance if he proves that it was due
to an impediment [which has occurred without any
fault on his side and being] of a kind which could
not reasonably be expected to be taken into account
at the time of the conclusion of the coniract or to be
avoided or overcome thereafter,

“2. Where the circumstances which gave rise to
the non-performance constilute only a temporary
impediment, the exemption shall apply ondy to the
necessary delay in performance. Nevertheless, the
party concerned shall be permanently relieved of his
obligation if, when the impediment is removed, per-
formance would, by reason of the delay, be so
radically changed as to amount to the performance
of an obligation quite different from that contem-
plated by the contract.

“3, The non-performing party shall notify the
other party of the existence of the impediment and
its effect on his ability to perform, If he fails to do so
within a reasonable time after he knows or ought
to have known of the existence of the impediment,
he shall be liable for the damage resuliing from
this failure.

“4, The exemption provided by this article for
one of the parties shall not deprive the other party
of any right which he has under the present law fo

declare the contract avoided or to reduce the price,
unless the impediment which gave rise to the exemp-
tion of the first party was caused by the act of the
other party [or of some person for whose conduct
he was responsible].”

SECTION III. SUPPLEMENTARY RULES CONCERNING
THE AVOIDANCE OF THE CONTRACT

Article 75

116, Article 75 of ULIS reads:

“1. Where, in the case of contracts for delivery
of goods by instalments, by reason of any failure by
one party to perform any of his obligations under
the contract in respect of any instalment, the other
party has good reason to fear failure of performance
in respect of future instaiments, he may declare the
contract avoided for the future, provided he does so
promptly.

“2. The buyer may also, provided that he does
so promptly, declare the contract avoided in respect
of future deliveries or in respect of deliveries already
made or both, if by reason of their independence
such deliveries wouid be worthless to him.”

117. One representative drew atiention to his com-
ments in section I of document A/CN.9/WG.2/WP.17/
Add.1* supgesting that in order to bring this article
into conformity with the provisions on fundamental
breach, the expression “failure of performance’ should
be replaced by the expression “a fundamental breach”,
Another representative noted that the provision allow-
ing avoidance of the contract only if avoidance is done
“promptly” was mot in conformity with the general
remedial provision on avoidance as supgested by the
Secretary-General in article [72 bis] which allowed
avoidance “within a reasonable time”. The same repre-
sentative noted that paragraph 1 of article 75 mght
be irrelevant in view of the provisions contained in
article [72 bis]. :

118. As regards paragraph 2 of article 75 several
representatives were of the opinion that an objective
test was needed to determine the situation when the
contract could be avoided in respect of future instal-
menis. The test of worthlessness of goods to the buyer
was considered to be too subjective and also too sérict:
even highly defective goods might not be worthless,
One representative recalied his proposal in section II
of document A/CN.9/WG.2/WP.17/Add.1* that the
expression at the end of the paragraph “such deliveries
would be worthless to him"” should be replaced by the
phrase “the value of such deliveries to him would be
substantially impaired”, Some representatives supported
this modification; others thought that the original ver-
sion of ULIS was preferable. In order to make the
text more objective, one representative suggested that
the words “to him” be replaced by the phrase “to a
reasonable person in the buyer's position”.

119. One observer drew attention to the difference
in the English and French versions of this paragraph.
The English version reads “such deliveries would be
worthiess to him” while the French text talks of “ces
livraisons n’ont pas d'intérét pour hui”, The same ob-

* Annex Il to this report, reproduced below in section 4.
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server suggested that the approach found in the French
version should be the basis for the new formulation.
One representative suggested that the expression *“‘such
deliveries should not serve the purpose for which they
were required” should be used. Another proposal
favoured the phrase “such deliveries would not serve
their normal purpose”. This latter proposal, however,
was objected to by several representatives,

120. One representative expressed the opinion that
the reference in paragraph 2 to future deliveries might
cause confusion because such deliveries were dealt with
in paragraph 1 of the asticle, In his view, therefore,
paragraph 2 should be confined to past deliveries.

121. The Working Group set up a drafting party
(Drafting Party IV) composed of the representatives
of France, Ghana, India, Japan and the United States
and the observer for the ICC and requested the Drafting
Party to prepare a revised draft of article 75. Draft-
ing Party IV submitted its proposal to the Working
Group at its 13th meeting on 29 January 1574 (see
paragraph 126 below).

122. Omne representative expressed the view that
there was little or no practical difference between the
suggested text of article 75 incorporating the concept
of fundamental breach and article 76 and, therefore,
one of them seemed to be superfluous. Another repre-
sentative, however, was of the opinion that these articles
provided for different situations.

123, One observer snggested that the phrase “of
any given delivery or” should be inserted in paragraph 2
before the words “of future deliveries” and that the
expression “or serve any other reasonable purpose for
the buyer” be added to the end of this paragraph. The
former proposal was supported by another representa-
tive and both proposals objected to by several other
representatives.

124, Some represeaiatives pointed out that other
articles of the law as revised by the Working Greup
provided for the right of the interested party to avoid
the contract within a reasonable time and heid that
there was no reason for providing in this article for
the exercise of the right of avoidance “promptly”.

125. One observer suggested that paragraphs 1 and
2 should be merged by connecting them with a sentence
commencing “He may at that time also declare the
contract avoided in respect of ...".

126, The Working Group decided to adopt ar-
ticle 75 as suggested by the Drafting Party with a
slight modification relating to the word “‘promptly”.
The text as adopted reads:

“l. Where, in the case of contracts for delivery
of goods by instalments, by reason of any failure
by one party to perform any of his obligations under
the contract in respect of any instalment, the other
party has good reason to fear a fundamental breach
in respect of future instalments, he may declare the
contract avoided for the future, provided that he
does so within a reasonable time.

“2. A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does
so at the time, declare the contract avoided in
respect of deliveries already made, if by reason of

their interdependence, deliveries already made could

not be used for the purpose contemplated by the

parties in entering the contract.”

127, The Workiag Group farther decided that ar-
ticles 73, 75 and 76 should comprise a new section I
within chapter III of the Law, entitled “Anticipatory
breach” and that the provisions providing for exemp-
tions (article 74 of ULIS) should follow that section.

Article 76

128. Article 76 of ULIS reads as follows:

“Where prior to the date fixed for performance
of the contract it is clear that one of the parties will
commit a fundamental breach of the contract, the
other party shall have the right to declare the con-
tract avoided.”

128, The Working Group agreed to delete the word
“fixed” in the fust line of the article in accordance
with the suggestion contained in paragraph 29 of docu-
ment A/CN9/WG.2/WP.17.

130. The above document also contained a pro-
posal (paragraph 31) te revert to the 1956 wording of
this article. That version provided that a party could
declare the contract avoided if the other party “so
conducts himself as to disclose an intention to commit
a fundamental breach of contract”, This proposal was
supported by one represenfative who referred to the
doctrine of repudiation and held that an anticipatory
breach could never be safely assured unless an intention
to this effect was disclosed. Having regard to rapidly
improving technology and communication systems,
there was some merit in restricting the scope of the
article as proposed in paragraph 31 of A/CN.9/WG.2/
WP.17. This proposal was opposed by several repre-
sentatives.

131. Some representatives and an cbserver saw
no difference between the case where future breach
of contract would be a result of repudiation and where
it would be due to another reason, as for instapce the
burning down of the manufacturer’s workshop. One
representative pointed out that a great majority of the
States attending the 1964 Hague Conference voted for
the elimination of the concept of intention from the
text. However, he thought that article 76 should be
confined to the conduct of the parties and suggested
that the expression “from the conduct of the parties”
should be inserted after the word “clear”. This proposal
was objected to by a number of representatives on the
grounds that it would narrow the scope of the article.
An observer proposed that the insertion should read:
“from the conduct or situation of one of the parties, or
the conditions on which his performance is dependent”.

132. Several representatives expressed their views
on the usefulness of merging articles 76 and 48 of
ULIS ard on the text proposed to this effect by one
of the representatives* While some representatives
agreed in principle with such a merger, one observer
noted that he preferred to keep these articles separate.

133. One observer suggested that article 76 should
contain a provision whereby a guarantee or adequate
assurance of performance would prevent a declaration

21 A/CN.S/WG.2/WP.17, para. 33.
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of avoidance. Some representatives who commented on
this proposal expressed their disagreement therewith,

134, The Working Group decided to adopt ar-
ticle 76 of ULIS with the change mentioned in para-
graph 129 above. The article as adopted reads:

“Where prior to the date for performance of the
contract it is clear that one of the parties will com-
mit a fundamental breach of the contract, the other
party shall have the right to declare the contract
avoided.”

Article 77
135, Articte 77 of ULIS reads:

“Where the contract has been avoided under
article 75 or article 76, the party declaring the con-
tract avoided may claim damages in accordance with
articles 84 to 87.”

136. 1t was observed that this article repeated a
rule that had already been established under the basic
rules on remedies approved by the Working Group.

137. The Working Group decided to delete this
article. It also noted that at its fourth session considera-
tion of article 48 had been deferred pending action on
articltes 75 to 77, The Working Group decided to delete
article 48,

Article 78
138, Article 78 of ULIS reads as follows:

“1. Avoidance of the contract releases both par-
ties from their obligation thereunder, subject to any
damages which may be due.

“2. If one party has performed the contract
either wholly or in part, he may claim the return of
whatever he has supplied or paid under the contract.
If both parties are required to make restitution, they
shall do so concurrently,”

139. One observer suggested that the right of the
seller to claim the return of the goods should be
restricted to cases where he had specifically reserved
such right in the contract and even in such cases he
should Jose that right after the Iapse of a certain period.
Another observer supported the idea that the seller
should only be aliowed to claim return of the goods
within a certain period but raised the question whether
return of the goods could also be claimed where the
buyer had gome into bankruptcy or where the goods
had been incorporated into his property.

140. Several representatives disagreed with the
above proposals, It was held that the party who had
fulfilled his obligation should in principle be able to
claim the return of whatever he had supplied. This
would not apply if the goods had been incorporated in
other property or where the buyer went into bankruptcy;
in the latter case the national law of the buyer would
apply.

141. Ome representative expressed concern about
the solution in this article, according to whick in cases
where one of the parties avoided the contract that had
been partly performed either party could have the right
to treat the performance as interdependent and claim
restitution without any lHmitation. He considered that

the solution in the United States Uniform Commercial
Code, under which there was a presumption of divis-
ibility, was better,

142.  Another representative pointed out that there
was some Inconsistency between the provisions of the
article and those of article 74. Paragraph 1 of this
article provided that avoidance released both parties
from their obligations “subject to any damage which
may be due”, while article 74 exempted the party from
Hability for damages,

143. One representative introduced the following
proposal with the request that it should be considered
at a later session of the Working Group:

“1. Where the contract is avoided for a funda-
mental breach which is not excused under article 74,
the avoiding party is released from all of his obliga-
tions under the contract and may claim damages in
accordance with article ...

“2. Where the avoiding party has performed in
whole or in part and has not avoided that part of
the contract which has been performed, he may
require the other party to perform his obligation
with regard to that part. If that part of the contract
has been avoided, the avoiding party may claim the
return of what was supplied or paid. In either case,
the avoiding party may claim damages for breach of
the unperformed part in accordance with articles . . .

“3, H the party in breach has, at the time of
avoidance, performed part of his obligation, he may
claim as restitution the value of that part of the
performance to the extent that such value exceeds
any claims for performance, damages or restitution
established by the other party.”

144, The Working Group decided to defer final
action on this article until ifs next session,

Article 79
145, Article 79 of ULIS reads as foliows:

“1. The buyer shall lose his right to declare the
contract avoided where it is impossible for him to
return the goods in the condition in which he re-
ceived them.

“2. Nevertheless, the buyer may declare the con-
tract avoided:

“(a) If the goods or part of the goods have
perished or deteriorated as a result of the defect
which justifies the avoidance;

“(b) If the goods or part of the goods have
perished or deteriorated as a result of the examina-
tion presoribed in article 38;

“{¢} If part of the goods have been consumed or
transformed by the buyver in the course of normal
use before the lack of conformity with the contract
was discovered;

“(d) If the impossibility of returning the goods
or of returning them in the condition in which they
were received is not due to the act of the buyer or of
some other person for whose conduct he is respon-
sible;

“{ey If the deterioration or iransformation of
the goods is unimportant.”
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146, The Working Group agreed to adopt the pro-
posals contained in paragraph 41 of document A/
CN.9/WG.2/WP.17, that the phrase “or to require
the seller to deliver substitute goods™ be inmserted after
the words “avoided” in paragraph 1 of the article, and
that the introductory phrase in paragraph 2 should be
redrafted to read: “Nevertheless the preceding para-
graph shall not apply:”. The Working Group also
agreed to insert the words “have been sold in the
normal cowse of business or™ after the introductory
words “if part of the goods™ in subparagraph 2 (¢)
and to add to the end of this subparagraph the phrase
“or aught to have been discovered”.

147. One representative drew attention to the pro-
posal contained in paragraph 45 of document A/CN.9/
WG.2/WP.17. However, the proposal was opposed
by some delepates who held that it did not cover cases
in which goods had perished or deteriorated because of
their own nature. It was proposed that this difficulty
could be solved by adding to the end of the subpara-
graph the words “or is due to the nature of the goods™;
however, this proposal was opposed on the ground
that the addition would make the exception too broad.
It was stated that subparagraph 2 (d) to which the
proposal related provided for cases where a defect was
present in the goods at the fime of their handing over
and in such cases the buyer’s right of avoidance should
be presumed regardiess of the fact that the goods might
have perished before discovery of the defect.

148. Several representatives suggested that the dif-
ference between the proposed language and paragraph 1
of the article might create confusion; because of this
and other reasons mentiored above, subparagraph (d)
should be retained without any change, The representa-
tive of France reserved his country’s position on sub-
paragraph 2 (4) until final adoption of chapter VI on
passing of the risk.

149. One representative suggested deletion of sub-
paragraph (e) in line with the Working Group’s de-
cision to eliminate from article 33 the former para-
graph 2. This proposal was supported by another
representative and opposed by some observers.

150. The Working Group decided to adopt ar-
ticle 79 as follows:

“l. The buyer shall lose his right to declare the
contract avoided or to require the seller to deliver
substitute goods where it is impossible for him to
return the goods in the condition in which he received
them.

“2. Nevertheless the preceding paragraph shall
not apply:

“(a) I the goods or part of the goods have
perished or deteriorated as a result of the defect
which justifies the avoidance;

“(b) If the goods or part of the goods have
perished or deteriorated as a result of the examina-
tion prescribed in article 38;

“(¢) If part of the goods have been sold in the
normal course of business or have been consumed or
transferred by the buyer in the course of normal use
before the lack of conformity with the contract was
discovered or ought to have been discovered,

“(d) H the impossibility of returning the goods or
of returning them in the condition in which they
were received is not due to the act of the buyer or
of some other person for whose conduct he is
responsible;

“{e) If the deterioration or transformation of the
goods is unimportant.”

151. One representative supgested that since ar-
ticle 79 deals with a problem unique to the buyer, at
the second reading of the Law the Working Group
should place this article in chapter III. He further sug-
gested that the Working Group at the same time should
consider redrafting article 79 to read as follows:

“1. Where the buyer has taken over all or part
of the goods called for under the contract and sub-
sequently discovers a non-conformity that would
justify avoidance, the buyer shall lose his right to
avoid that part of the contract where it is impossible
for him to return the goods in the condition in which
he received them.”

2. To read as the text of paragraph 70 (2)
aggptcd by the Working Group in paragraph 146
above.

3. To read as Article 80 of ULIS.

Article 80

152. Article 80 of ULIS reads as follows:

“The buyer who has lost the right to declare the
contract avoided by virtue of article 79 shall retain
all the other rights conferred on him by the present
law.,’

153. Several opinions were expressed as to the
need for this article.

154. The Working Group decided to retain this
article with the addition mentioned in paragraph 50 of
document A/CN.9/WG.2/WP.17. The article as
adopted reads:

“The buyer who has lost the right to declare the
contract avoided or to require the seller to deliver
substitute goods by virtue of article 79 shall retain

all the other rights conferred on him by the present
law.”

Article 81
155. Article 81 of ULIS reads as follows:

“]. Where the seler is under an obligation to
refund the price, he shall also be liable for the in-
terest thereon at the rate fixed by article 83, as from
the date of payment,

“2. The buyer shall be liable to account to the
seller for all benefits which he has derived from the
goods or part of them, as the case may be:

“(@) Where be is under an obligation to return
the goods or part of them, or

“(h) Where it is impossible for him to return
the goods or part of them, but the contract is never-
theless avoided.”

156. The Working Group decided to adopt this
article with the modification mentioned in paragraph 54

of document A/CN.9/WG.2/WP.17. The article as
adopted reads:
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“l. Where the seller is under an obligation to
refund the price, he shall also be liable for the in-
terest thereon at the rate fixed by article 83, as from
the date of payment,

“2. The buyer shall be liable to account to the
seller for all benefits which he has derived from the
goods or part of them, as the case may be:

“(a) Where he is under an obligation to return
the goods or part of them; or

“(b) Where it is impossible for him to return
the goods or part of them, but he has nevertheless
exercised his right to declare the confract avoided
or to require the seller to deliver substitute goods.”

SecTioN IV. SUPPLEMENTARY RULES CONCERNING
DAMAGES
Article 82

157. Article 82 of ULIS reads as follows:

“Where the coniract is not avoided, damages for
a breach of contract by one party shall consist of
a sum equal to the loss, including loss of profit, suf-
fered by the other party. Such damages shall not
exceed the loss which the party in breach ought to
have foreseen at the time of the conclusion of the
contract, in the light of the facts and matiers which
then were known or ought to have been known to
him, as a possible consequence of the breach of the
contract.”

158. The discussion on this article was focused on
the draft text contained in paragraph 57 of docu-
ment A/CN.9/WG.2/WP.17. Most representatives and
observers who spoke on the issue supported the pro-
posal, some with certain modifications.

159. Several representatives held that the restric-
tion, in both ULIS and the proposed text, of the amount
of damages which could be claimed for breach of
contract was not an equitable solution in all situations.
However, most speakers agreed that some restriction
on consequential damages was necessary, The views
which were expressed differed as to whether the prin-
ciple of foreseeability contained both in ULLS and the
proposed text was sufficiently objective.

160. One representative suggested the deletion of
the second paragraph of the draft proposal

161. ne representative recailed the comments con-
tained in paragraph 58 of document A/CN.9/WG.2/
WP.17 concerning the French text of this article. One
observer noted that the omission of any reference to
loss of profit might cause doubts in the English text
as well.

162. The Working Group decided to set up a draft-
ing party (Drafting Party VI) composed of the repre-
sentatives of France, Hungary, India, Japan, Mexico
and the USSR and the observer for Norway and re-
quested the Drafting Party to prepare a revised draft
of this article,

163. Drafting Party VI submitted its proposal to
the Working Group at its 16th meeting on
31 January 1974.

164, The representatives of Brazil and the USSR
expressed the opinion that restriction on damages con-
tained in the second sentence of the draft proposal was

not necessary and reserved their rights to return to this
question at a later stage.

_ 165. The Working Group took note of the reserva-

tions in paragraph 164 above and decided to adopt
the text proposed by Drafting Party V1. The text as
adopted reads:

“Damages for breach of contract by one party
shali consist of a sum equal to the loss, including
loss of profit, suffered by the other parfy as a con-
sequence of the breach. Such damages shall not ex-
ceed the loss which the party in breach had foreseen
or ought to have foreseen at the time of the con-
clusion of the contract, in the light of the facts and
matters which then were krown or ought to have
been known to hit, as a possible consequence of
the breach of contract.”

Article 83

166. Article 83 of ULIS reads as follows:

“Where the breach of contract consists of delay
in the payment of the price, the seller shall in any
event be entitled to interest on such sum as in arrear
at a rate equal to the official discount rate in the
country where he has his place of business or, if he
has no place of business, his habitual residence,
plus 1 per cent.”

167. The Working Group after consideration of
the proposals in paragraph 61 of document A/CN.9/
WG.2/WP,17 decided to adopt article 83 without any
change.

Article 84

168. Article 84 of ULIS reads as foliows:

“1. In case of avoidance of the contract, where
there is & current price for the goods, damages shall
be equal to the difference between the price fixed
by the contract and the current price on the date
on which the contract is avoided.

“2. In calculating the amount of damages under
paragraph 1 of this article, the current price to be
taken into account shall be that prevailing in the
market in which the transaction took place or, if
there ig no such current price or if its application is
inappropriate, the price in a market which serves as
a reasonable substitute, making due allowance for
differences in the cost of transporting the goods.”
169. Most representatives and observers who spoke

on this article concentrated their comments on the
method of assessment of damages. Several representa-
tives expressed the view that the defaulting party should
compensate for the loss actually sustained by the other
party and thus put the injured party in the position
that he would have been in had the contract been duly
performed, irrespective of whether in such a case com-
pensation would be higher than if caiculated on the
basis provided for in article 89. It was pointed out that
under article 86, which referred to loss of profit, the
injured party may also claim compensation caused by
the breach of the contract.

170. ‘The proposal contained in paragraph 63 of
document A/CN.9/WG.2/WP.17, suggesting that the
reference in paragraph 1 of article 84 to the date
“on which the contract is avoided” should be replaced
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by a reference to the date “on which delivery took
place or should have taken place”, was supported by a
number of representatives. It was pointed out that this
language eliminated the possibility of speculation while
the present language of fILIS opened the door thereto
because the injured party was free to avoid the contract
?n ahf:late when market conditions were most favourable
or him.

171. Several representatives supported the present
solution in VLIS while others proposed different formu-
lations, Several representatives suggested that article 84
should be worded in such a way as to show clearly
that the aggrieved party had the option to rely either
on this article or on article 82. One representative,
supported by another, suggested that distinction should
be made between cases where avoidance occurred
before the date agreed for delivery and those where
avoidance occurred after that date. Another representa-
tive proposed the assessment of damage on the basis
of the “current price on the date on which damages
were actually paid™.

172. One representative noted that the expression
“current price” in the text may lead to some problems
of interpretation in respect of goods which were not
quoted on the market.

173, One representative expressed the view that
the purpose of this article was to set forth guidelines
for the amount of damage. This view was opposed by
an observer who held that the article contained sub-
stantive provisions as to the maximum amount of
damages.

174, The Working Group decided to set up a draft-
ing party (Drafting Party VII) composed of the repre-
sentatives of Austria, Brazil, Japan and the United
States and requested the Drafting Party to prepare a
draft of this article.

175. Drafting Party VII submitted its proposal to
the 15th meeting of the Working Group on 30 Jan-
uary 1974,

176. The Working Group decided to adopt the
text proposed by the Drafting Party with a minor
modification suggested by some representatives, The
text as adopted reads:

“1. In case of avoidance of the contract, the
party claiming damages may rely upon the provision
of article 82 or, where there is a current price for
the goods, recover the difference between the price
fixed by the contract and the current price on the date
on which the contract is avoided.

“2. In calculating the amount of damages under
paragraph 1 of this article, the current price to be
taken into account shall be that prevailing at the
place where delivery of the goods is to be effected
or, if there is mo such current price, the price at
another place which serves as a reasonable substitute,
making due allowance for differences in the cost of
transporting the goods.”

Article 85

177. Article 85 of ULIS reads as follows:

“If the buyer has bought goods in replacement or
the seller has resold goods in a reasonable manner,
he may recover the difference between the contract

price and the price paid for the goods bought in
replacement or that obtained by the resale.”

178. One representative, supported by others, sug-
gested that it was important that this article should
provide not only for the manner in which the replace-
ment or resale of the goods should be effected but also
for the time within which such act had to take place,
He therefore suggested the addition at the end of the '
article of the expression “if the resale or replacement
occurred in a reasonable manner and within a reason-
able time after avoidance”.

179. Some representatives expressed the view that
article 85 was not necessary and should be deleted
because application of other articles containing general
rules on damages to the special cases dealt with in this
article would lead to the same result as provided for
in article 85, The deletion of this article, however, was
objected to on the basis that the provisions contained
therein were of an important practical mature and
eliminated the need to go through a difficult construc-
tion of interpretation of other articles to arrive at the
same solution.

180. Several representatives pointed out the close
relationship between articles 82 to 89 and suggested
that these articles be considered in conjunction.

181. The Working Group requested the Drafting
Party set up for consideration of article 84,2 in view
of the comments and proposals of representatives on
this article, to prepare a draft on article 85.

182. Drafting Party VII submitted its proposal to
the Working Group at its 15th meeting on 30 January
1974, The Working Group decided to adopt the text
submitted by the Drafting Party with a minor modifica-
tion, The text as adopted reads:

“If the contract is avoided and, in a reasonable
manner and within a reasonable time after avoid-
ance, the buyer has bought goods in replacement or
the seller has resold the goods, he may, instead of
claiming damages under articles 82 or B4, recover
the difference between the contract price and the
price paid for the goods bought in replacement or
that obtained by the resale.”

Article 86
183, Article 86 of ULIS reads as follows:

“The damages referred to in articles 84 and 85
may be increased by the amount of any reasonable
expenses incurred as a result of the breach or up
to the amount of any loss, including loss of profit,
which should have been foreseen by the party In
breach, at the time of the conclusion of the contract,
in the light of the facts and matters which were
known or ought to have been known to him, as a
possible consequence of the breach of the contract.”

184. Several representatives suggested deletion of
this article on the grounds that the revised text of
article 82 made article 86 unnecessary.

185. The Working Group decided to delete this
article.

22 Gee para. 174 above.
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Ariicle 87
186. Article 87 of ULIS reads as follows:

“If there is no current price for the goods, damages
shall be calculated on the same basis as that provided
in articie 82.”

187. The Working Group decided to delete this
article,

Article 88
188. Aurticle 88 of ULIS reads as folows:

“The party who relies on a breach of the contract
shall adopt all reasonable measures to mitigate the
loss resulting from the breach. If he fails to adopt
such measures, the party in breach may claim a re-
duction in the damages.”

189. One representative suggested the deletion of
this article; others, however, were of the opinion that
the article served a useful purpose and that it should
be retained.

190. Several drafting proposals were submitted. It
was suggested that it was the judge who had to decide
what measures the injured party could be expected to
take in order to mitigate the damages and, therefore,
the word “all” before the expression “reasonable
measures” should be deleted. Ancther proposal which
received considerable support called for replacement
of the expression “all reasonable measures” by the
phrase “such measures as may be reasonable in the
circumstances”. A further proposal suggested that if
reference to “loss” was retained then the words “in-
cluding loss of profit” should be inserted in the text.
Finally, it was suggested that the phrase “in the amount
of loss which could have been reasonably avoided”
should be added to the end of the article.

191. The Working Group requested the Drafting
Party originaily set up for consideration of article 84
(Drafting Party VII}?? to consider also article 88 and
to prepare a draft text thereof.

192. Drafting Party VII submitted its proposal to
the Working Group at its 15th meeting on 30 January
1974 (see paragraph 194 below),

193. One representative commenting on the text
submitted by the Drafting Party suggested that the
phrase “reduction in the damages in the amount
which . . .” in the draft should be replaced by the
words “reduction in the amount of damages which. . .”.

194, The Working Group decided to adopt the
draft as submitted by Drafting Party VII. The text as
adopted reads:

“The party who relies on a breach of the contract
shall adopt such measures as may be reasonable in
the circumstances to mitigate the loss, inchuding loss
of profit, resulting from the breach. If he fails to
adopt such measures, the party in breach may claim
a reduction in the damages n the amount which
should have been mitigated.”

Ariicle 89

195. Article 89 of ULIS reads as follows:

“In case of fraud, damages shail be determined
by the rules applicable in respect of contracts of sale
not governed by the present Law.”

23 See para. 174 above.

196, Several comments were made as to the need
for this article. Those who preferred its deletion noted
that national law would apply even in the absence of
this article. The view was also expressed that in case
of deletion of this article an express provision would
have to be included in the Law that the provisions of

the Law were without prejudice to the effect of national
law in cases of fraud.

197, Several representatives expressed their agree-
ment with the substance of the proposal contained in
paragraph 73 of document A/CN.9/WG2/WP.17,
One representative pointed out that this proposal would
in practice raise the question of contract validity which
was outside the scope of the Law. He noted further that
fraud and contract validity were matters of public

golicy regulated by mandatory provisions of national
aw.,

198. The Working Group decided to retaiz ar-
ticle 89 of ULIS without any change.

189. On the basis of a proposal by an observer,
the Working Group further decided to delete the sub-

~ titles in chapter V, section IV of ULIS.

SecTioN V. EXPENSES
Article 90

200. Article 90 of ULIS reads as follows:

“The expenses of delivery shall be borne by the

seller; all expenses after delivery shall be bome by
the buyer.”

201. After a discussion on the need for this article
and its relation with usages of international trade the
Working Group decided to delete this article.

SECTION VI. PRESERVATION OF THE GOODS
Article 81-95
202.  Articles 91 to 95 of ULIS read as follows:

Article 91

“Where the buyer is in delay in taking delivery
of the goods or in paying the price, the seller shall
take reasonable steps to preserve the goods; he shall
have the right to retain them until he has been reim-
bursed his reasonabie expenses by the buyer.”

Article 92

“1. Where the goods have been received by the
buyer, he shall take reasonable steps to preserve
them if he intends to redect them; he shall have the
right to retain them until he has been reimbursed
his reasonable expenses by the seller.

“2. Where goods despatched to the buyer have
been put at his disposal at their place of destination
and he exercises the right to reject them, he shall be
bound to take possession of them on behalf of the
seller, provided that this may be done without pay-
ment of the price and without unreasonable incon-
venience or unreascnable expense. This provision
shall not apply where the seller or a person author-
ized to take charge of the goods on his behalf is
present at such destination.”
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Article 93

“The party who is under an obligation to take
steps to preserve the goods may deposit them in the
warehouse of a third person at the expense of the

other party provided that the expense incurred is
not unreasonable.”

Article 94

“1. The party who, in the cases to which articles
91 and 92 apply, is under an obligation to take steps
to preserve the goods may sell them by any appro-
priate means, provided that there has been unreason-
able delay by the other party in accepting them or
taking them back or in paying the cost of preserva-
tion and provided that due notice has been given to
the other party of the intention to sell.

“2. The party selling the goods shall have the
right to retain out of the proceeds of sale an amount
equal to the reasonable costs of preserving the goods
and of selling them and shall transmit the balance to
the other party.”

Article 95

“Where, in the cases to which articles 91 and 92
apply, the goods are subject to loss or rapid deteriora-
tion or their preservation would involve unreason-
able expense, the party under the duty to preserve
them is bound to sell them in accordance with
article 94.”

203. In respect of article 91 one representative ex-
pressed the view that this article was only useful in
cases where property had passed before delivery.

204, Another representative noted that the notion
of right to reject in anticle 92 was not defined and not
previously used in the Law.

205. The Working Group decided to adopt ar-
ticles 91-93 of ULIS without any change,

CHAPTER V1. PASSING OF THE RISK

206. Chapter VI of ULIS: Passing of the risk
(articles 96-101) was considered by the Working
Group in three steps: (1) the introductory provision
contained in aricle 96; (2) a group of three intercon-
nected substantive articles (articles 97-99); (3) two
concluding articles (articles 100-101).

Article 96

207. Article 96 of ULIS reads as follows:

“Where the risk has passed to the buyer, he shall
pay the price notwithstanding the loss or deteriora-
tion of the goods, unless this is due to the act of the
seller or of some other person for whose conduct the
seller is responsible.”

208. Consideration was given to whether this ar-
ticle should be retained or whether it should be omitted
a5 unnecessary.

209. On the one hand, it was suggested that the
provision that when the risk has passed to the buyer he
shall pay the price “notwithstanding the loss or deterio-
ration of the goods”, stated an obvious consequence of
the passing of risk, and was unnecessary. Attention was
directed to article 35 as approved by the Working

Group. It was further indicated that the article appeared
to state a definition of risk of loss, but was inadequate
for that purpose,

210.  On the other hand, it was stated that although
the rule of article 96 might be obvious to lawyers who
had worked with the Uniform Law, a statement of
this rule in chapter VI could be helpful to others. Most
representatives were of the view that article 96 should
be retained. One representative suggested that this
article should be placed after articles 97-99.

_211. A question was raised concerning the reten-
tion of the concluding phrase of the article, dealing
with loss or deterioration which was due to an act of the
seller “or some other person for whose conduct the
seller is responsible”. It was noted that this principle
was operative, without express provision, throughout
_the Uniform Law; to state this principle in isolated
Instances would cast doubt on the general principle. It
was concluded that this involved a question to which
attention should be given by the Working Group in its
final reading of the draft.

212.  The Working Group- decided to approve ar-
ticle 96, but to defer final action on the phrase “or of
some other person for whose conduct the sefler is
responsible” until a further session.

Articles 97-99

213. The Working Group considered. together the
provisions of three related articles—articles 97-99.
These articles read as follows:

Article 97

*“1., The risk shall pass to the buyer when de-
livery of the goods is effected in accordance with the
provisions of the contract and the present Law.

“2. In the case of the handing over of goods
which are not in conformity with the contract, the
risk shall pass to the buyer from the moment when
the handing over has, apart from the lack of con-
formity, been effected in accordance with the provi-
sions of the contract and of the present Law, where
the buyer has neither declared the contract avoided
nor required goods in replacettent,”

Article 98

“l. Where the handing over of the goods is de-
layed owing to the breach of an obligation of the
buyer, the risk shall pass to the buyer as from the
last date when, apart from such breach, the handing
over could have been made in accordance with the
contract.

“2., Where the contract relates to a sale of unas-
certained goods, delay on the part of the buyer shall
cause the risk to pass only when the seller has set
aside goods manifestly appropriated 1o the contract
and has notified the buyer that this has been done.

“3. Where unascertained goods are of such a
kind that the seller cannot set aside a part of them
until the buyer takes delivery, it shal! be sufficient
for the seller to do all acts necessary to enable the
buyer to take delivery.”
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Article 99

“1. Where the sale is of goods in transit by sea,
the risk shall be borne by the buyer as from the
time at which the goods were handed over to the
carrier,

“2. Where the seller, at the time of the conclu-
sion of the contract, knew or ought to have known
that the goods had been lost or had deteriorated, the
risk shall remain with him until the time of the con-
clusion of the contract.”

214, The report of the Secretary-General on issues
presented by chapters IV and VI of the Uniform Law
discussed the provisions of chapter VI of ULIS with
special reference to the decision of the Working Group,
at the third session, to deiete the definition of “delivery”
in article 19 of ULIS* This report (paragraph 76)
proposed a revisien and consolidation of the above
articles. One aspect of this proposal was that risk would
pass when the goods were “handed over” to the buyer
or to a carrier; the report discussed the allocation of
risk of roles in relation, inter alia, to the question as to
which party, under normal commercial practice, would
be more likely to have effective insurance coverage
for the goods (paragraphs 70-73}.

215. The Working Group discussed the guestion
as to whether the central concept for transfer of risk
should be “delivery” of the goods or the “handing
over” of the goods to the buyer. Some representatives
preferred the use of “delivery” as the key concept, and
suggested that the rules on risk in chapter VI should
refer to the rules on “delivery” in article 20, In their
view, article 20 constituted an adequate definition of
“delivery”; on the other hand it was suggested that ar-
ticle 20 defined the seller’s duty of performance, and
that under article 20 the seller’s duty could be per-
formed even though the buyer never took over physical
possession of the goods.

216. Some delegates questioned the clarity of the
concept of “handing over” the goods; it was suggested
that placing the goods at the buyer’s disposal on the
seller’s premises might be considered as “handing over”
the goods, In reply it was noted that “handing over”
had been used in various articles of ULIS and in ar-
ticle 20 as approved by the Working Group, and that
the term had been cleanly understood as referring to
a transfer of possession in which the buyer or carrier
took over the goods. Some representatives stated that
the Uniform Law should be clear on this point, in order
to place the risk of loss with the party who would have
possession and control of the goods, and who would be
most likely to have effective insurance coverage. Con-
sideration was given to expressions which would be
clearer on this point, such as “taking over” the goods.

217. In the light of these discussions, one represen-
tative proposed a draft proposal which the Working
Group used as the basis for its further deliberations.
This proposal was as follows:

Article 97
“1, Where the contract of sale involves carriage
of the goods, the risk shail pass to the buyer when

24 A/CN.9/WG.2/WP.19, chapter 1II, paragraphs 64-105;
see below, section 5.

thfe goods are handed over to the carrier for trans-
mission to the buyer,

_ “2. The first paragraph shall also apply if at the
time of the conclusion of the contract the goods are
already in transit. However, if the seller at that time
knew or ought to have known that the goods had
been lost or had deteriorated, the risk shall remain

with him until the time of the conclusion of the
contract,”

Article 98

“I. In cases not covered by article 97 the risk
shall pass to the buyer as from the time when the

%qods were placed at his disposal and taken over by
im,

“2. Paragraph 1 shall also apply in the case of
delivery of goods not conforming to the contract
when the buyer has neither requested the delivery of
new goods nor declared the contract avoided.

3. When the goods have been placed at the
disposal of the buyer but have not been taken over,
or have been taken over belatedly by him, and this
fact constitutes a breach of the contract, the risk
shall pass to the buyer as from the last date when he

couid have taken the goods over without committing
a breach of the contract.”

218. The Working Group considered article 97
of the above proposal which dealt with passing of the
risk when the contract involved carriage of the goods.
It was noted that paragraph 1 constituted a combina-
ttijcir’:l é)f the provisions of articles 19 (2} and 97 (1) of

219. 1t was observed that paragraph I was incon-
sistent with the definition of certain important trade
terms; for example, “C.I.F.”, as defined in Incoterms,
provided for the passage of risk when the goods passed
the ship’s rail. It was suggested that in view of the
importance of such trade terms, paragraph 1 should
include a specific reference to usage such as “‘subject
to article 9”. On the other hand, several representatives
supported the view that the Uniform Law gave effect
to the terms of the contract (article 5) and to appli-
cable usage (article 9); to make a specific reference in
certain instances would cast doubt on this general
principle.

220. The Working Group aproved paragraph I of
article 97 of the above proposal,

221. With respect to paragraph 2 of the same
draft article, it was noted that the proposal was a revi-
sion of article 99 of ULIS.

222. The Working Group approved the first sen-
tence of the above paragraph 2.

223. Questions arose with respect to the second
sentence, which deait with cases where the seller, at
the time of the coatract, knew or ought to have known
that the goods had been lost or deteriorated. It was
suggested that on these facts to permit risk to pass.
to the buyer at the time of conclusion of the contract
was unfair to the buyer in a situation that could amouat
to fraud. In addition, since the comtract was made
while the goods were in {ramsit the provision would
present difficult problems of proof as to the point in
the course of {ransit when further damage would occur.
Attention was directed to the redraft of article 97 (3)
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in the report of the Secretary-General (paragraph 76)26
whereby, on these facts, risk would remain with the
]s}eHer undess he disclosed the loss or damage to the
uyer.

224. The Working Group then considered ar-
ticle 98, which deals with contracts which do not in-
volve carriage of the goods. In paragraph 1, attention
was given fo the provision that risk would pass to the
buyer when the goods “were placed at his disposal and
taken over by him”. Some delegates suggested that
“handing over” the goods would be clearer, and that
the reference to placing the goods at the buyer’s dis-
posal was unnecessary and confusing, since the buyer
could hardly “take over” the goods unless the goods
had been placed at his disposal. Other delegates pre-
ferred the proposed language on the ground that it
avoided the problems with respect to “handing over”
the goods, as discussed above. The Working Group
approved paragraph 1.

225, Paragraph 2 dealt with the effect of non-
conformity of the goods on the transfer of risk, and
on the ability of a buyer to avoid the contract after the
loss or destruction of non-conforming goods. It was
noted that placing this paragraph in article 98 made the
provision inapplicable to cases where the contract in-
volved carriage of the goods (article 97). It was agreed
that this unintended result should be avoided by dealing
with the above problem in a new article [98 bis].

226. Paragraph 3 deals with the effect of delay by
the buyer in taking over the goods. The word “date™
was replaced by “moment”. With this modification, the
paragraph was approved.

227. The Working Group decided to supplement
the abowe provisions by a further article similar to
paragraph 2 of article 98 of ULIS dealing with con-
tracts which related to unidentified {(unascertained)
goods. The article, as proposed by an observer and
adopted by the Working Group, reads:

“Where the contract relates to unidentified goods,
the risk shall in no case pass to the buyer until the
moment when the goods have been manifestly identi-
fied to the performance of the contract and the buyer
has been informed of such identification.”

228. In connexion with the above new article some
representatives suggested that the expression “the con-
tract relates to unidentified goods” might not be suffi-
ciently olear,

229. Some delegates suggested that this chapter
should include an article dealing specifically with trans-
fer of risk when goods were held by a third party, such
as a bailee or warchouseman. Other delegates were
of the view that such a provision was not necessary, and
would complicate the text. It was decided not to draft
such a provision at this time,

230. The Working Group decided to set up a draft-
ing party (Drafting Party VII), composed of the
representatives of Austria, Hungary, Japan and the
United States, and requested it to prepare draft provi-
sions on {(a) the situation dealt with tn article 97 (2)
{second semtence) (i.e., the seller knew or ought to
have knowsn that the goods had been lost or deterio-

25 See annex I'V to this report, reproduced in section 3 below,

rated) (see paragraph 223 above) and (b) a mew ar-
ticle on the question mentioned in paragraph 225 above.

231. Drafting Party VIII submitted its proposals
to the Working Group at its 18th meeting on 31 Jan-
uary 1974. The proposals comstitute (q) a revision
of the second sentence in article 97 {2); (b) an added
sentence for article 98 (2); (¢) a new article 98 bis.
These proposals were incorporated in an integrated
text of articles 97, 98 and 98 bis as foliows:

Article 97

“1. Where the contract of sale involves carriage
of the goods, the risk shall pass to the buyer when
the goods are handed over to the carrier for trans-
mission to ¢he buyer,

_“2. The first paragra-tph shall also apply if at the

time of the conclusion of the contract the goods are
already in transit. However, if the seller at that time
knew or ought to have known that the goods had
been lost or had deteriorated, the risk of this loss
or deterioration shall remain with him, unless he
discloses such fact to the buyer.”

Article 98

“l. In cases not covered by article 97 the risk
shall pass to the buyer as from the time when the
goods were placed at his disposal and taken over
by him.

“2. When the goods have been placed at the
disposal of the buyer but have not been taken over
or have been taken over belatedly by him and this
fact constitutes a breach of the contract, the risk
shall pass to the buyer as from the last moment when
ke could have taken the goods over without com-
miiting a breach of the contract. However, where the
contract relates to the sale of goods not then identi-
fied, the goods shall not be deemed to be placed at
the disposal of the buyer until they have been clearly
identified to the contraot and the buyer has been
informed of such identification.”

Article [98 bis]

“1., Where the goods do not conform to the con-
tract and such non-conformity constitutes a funda-
mental breach, the risk does not pass to the buyer
so long as he has the right to avoid the contract.

“2. In the case of a fundamental breach of con-
tract other than for non-conformity of the goods, the
risk does not pass to the buyer with respect to loss
or deterioration resulting from such breach.”

232. The first proposal involved a redrafting of
the provisions of article 97 (2) {(second sentence)
dealing with cascs in which the seller knew or ought
to have known that the goods had been lost or had
deteriorated, The proposed language was approved by
the Working Group.

233. The second proposal was for the addition of
a sentence to article 98 (2) to deal with cases where
goods were not identified at the time of the making of
the contract. The Drafting Panty proposed this addi-
tion as a clarification of the provision earlier adopted
by the Working Group as a new article (see paragraph
227 above); under the proposal the new article would
not be included in the text of the Law. The Drafting
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Party proposed that the provision dealing with uniden-
tified goods should be placed in relation to article 98,
which deait with cases not involving carriage of the
goods, and where risk of loss in the event of buyer’s
delay might pass to the buyer while the goods were
retained by the seller,

234. One observer proposed that the provision on
unidentified goods should be kept in a separate article
so that the rule on identification and notice shouid also
apply to cases involving carriage. This was rejected on
the ground, among others, that such a provision would
interfere with the transfer of risk when the goods are
handed over fo the carrier; the notice of shipment
might in some cases appropriately be given fo the buyer
somewhat after delivery to the carrier and the com-
mencement of the transit; a rule that risk of loss is
only transferred at the time of notice would present
practical problems of proof concerning the time of
damage during transit. It was also observed that in the
normal case the delivery to the carrier constituted an
identification of the goods.

235. One representative suggested that the last
senience of article 98, paragraph 2, after deletion of
the introductory word, “however”, should become a
separate paragraph 3. One cbserver suggested that the
phrase “identified fo the confract” in the above sen-
tence should be replaced by the phrase “identified for
the performance of the contract”.

236. One observer suggested that the following text
be included in article 98 of the draft as paragraph 4:

“4, When time for delivery has come and de-
livery is effected (pursuant to article 20) by placing
the goods at the buyer's disposal at his place or at
the place of a third person, the risk shall thereby
pass to the buyer.”

237. The observer who submitted this proposal
stated that the proposed provision would be subject to
the subsequent article making identification a further
condition for passing of the risk. The provision cov-
ered, for example, such cases where the goods are de-
posited with, or to be manufactured by, a third person.

238. The above proposal was opposed by some
representatives as being too loose. One representative,
however, accepted the proposal, provided that the phrase
“at the place of a third person” were replaced by the
phrase “in the warehouse of a third person in accord-
ance with the buyer”. Another representative expressed
the view that the concept of “third person” in the pro-
posal was {00 broad. The Workin%l Group concluded
that it could not take action on this proposal at the
present session, Some representatives expressed the
view that the proposal dealt with an important prob-
lem that should be considered at a dater stage,

239, The new article [98 bis] proposed by the
Drafting Party dealt with the effect of breach of con-
tract by the seller on the transfer of risk to the buyer,
1t was noted that the two paragraphs of the article gave
different effect to fundamenta! breach with respect to
(1} non-conformity of the goods and (2} other types
of breach (such as delay, improper shipment and the
like}. Some representatives supported this proposal;
others noted that the proposal was novel and interesting,
and deserved further consideration, but hesitated to
give approval within the time indicated.

240, One observer noted that the question dealt
with in the article had already been solved in para-
graph 2 (u) of article 79, the correctness of which
interpretation was doubted by two representatives. The
question was also raised as to whether users of the
Law would sce the relationship between chapter VI
and article 79. The same observer proposed the follow-
ing language for the article: “Where the seller has
failed to perform his obligations under the contract of
sale and the present law, the provisions of articles 97
and 98 shall not impair the remedies afforded the buyer
because of such failure of performance”.

241. The Working Group decided to:

{a) Adopt article 97 as proposed by the Draftin
Party {paragraph 231 above); &

(b) Adopt article 98 (paragraph 231 above) ex-
cept for the last sentemce in paragraph (2) which
would be considered at the next session;

(c) To defer final action on the proposed new ar-
ticle {98 bis] until its next session;

{d) Not to include in the Law the previously adop-

ted new article on unidentified goods (paragraph 227
abowve).

Articles 99-101 of ULIS
242, Articles 99 to 101 of ULIS read as follows:

Article 99

“}.  Where the sale is of goods in transit by sea,
the risk shall be borne by the buyer as from the

time at which the goods were handed over to the
carrier.

“2. Where the seller, at the time of the conolu-
sion of the coatract, knew or ought to have known
that the goods had been lost or had deteriorated,
the risk shall remain with him until the time of
the conclusion of the contract.”

Article 100

“If, in a case to which paragraph 3 of article 19
applies, the seler, at the time of sending the notice
or other dooument referred to in that paragraph,
kKnew or eught to have known that the goods had
been lost or had deteriorated after they were handed
over {0 the carrier, the risk shall remain with the
seller until the time of sending such notice or docu-
ment.”

Article 101

“The passing of the risk shall not necessarily be
determinex] by the provisions of the contract con-
cerning expenses.”

243, It was observed that some of the provisions
in these articles had been embraced within articles ap-
proved by the Working Group, and that others were
unnecessary and unhelpful.

244, 'The Working Group decided to delete ar-
ticles 99-101 of ULIS,

III. FUTURE WORK

245. The Working Group, taking into consideration
the proposals contained in document A/CN.9/WG.2/
1.1, concerning methods of work and after a debate on
the item, decided:
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{a) To request the Secretariat to circulate among
representatives of member States of the Working Group
and the observers who aitended the session the text of
the uniform law as adopted or deferred for further
consideration before 15 March 1974;

(b) To request the representatives of Member
States and the observers who attended the session to
submit to the Secretariat their comments and proposals
on the text preferably by 31 August 1974;

{c} To request the Secretariat, taking into con-
sideration the comments and proposals of representa-
tives submifted before the above date, to prepare a
study of the pending questions, including possible
solutions thereon, and to circulate the study to members
of the Working Group before 30 November 1974;

(d} To hold the sixth session of the Working Group,
from 10 to 21 February 1975, subject to approval by
the Commmission.

2. Revised text of the Uniform Law on the Internationsl Sale of Goods as
approved or deferred for further consideration by the Working Group,
on the International Sale of Goods at its first five sessions (A/CN.9/87,
Annex I}
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UINIFORM LAW ON THE INTERNATIONAL SALE OF GOODS*
CHAPTER I
SPHERE OF APPLICATION OF THE LAW

Article I

1. The present Law shall apply to contracts of sale
of goods entered into by parties whose places of busi-
ness are in different States:

* Square brackets in the text of the jaw indicate that no
final decision was taken by the Working GrouE on the pro-
visions enciosed. The headings in ULIS have been retained,
where appropriate; for ease in reference, some new keadings,
not contained in ULIS, have been inserted by the Secretariaf;
all such new headings are enclosed in sguare brackets.

(@) When the States are both Contracting States; or

(5) When the rules of private international law lead
to the application of the law of a Contracting State.

2. [The fact that the parties have their places of
business in different States shall be disregarded when-
ever this fact does not appear either from the contract
or from any dealings between, or from information dis-
closed by the parties at any time before or at the con-
clusion of the contract.]

3, The present Law shall also apply where it has
been chosen as the law of the contract by the parties.

Article 2
The present Law shall not apply to sales:



52 Yearbook of the United Nations Commission on International Trade Law, 1974, Yolume V

1. (a) Of goods of a kind and in a quantity ordi-
narily bought by an individual for personal, family or
household use, unless it appears from the contract [or
from any dealings between, or from information dis-
closed by the parties at any time before or at the con-
clusion of the contract] that they are bought for a dif-
ferent use;

(b) By auction;

(¢) On execution or otherwise by authority of law.

2. Neither shall the present Law apply to sales:

(@) Of stocks, shares, investment securities, negoti-
able instruments or money;

(b) Of any ship, vessel or aircraft [which is regis-
tered or is required to be registered];

(¢) Of electricity.
Article 3

1. [The present Law shall not apply to contracts
where the obligations of the parties are substantially
other than the delivery of and payment for goods.]

2. Contracts for the supply of goods to be manu-
factured or produced shall be considered to be sales
within the meaning of the present Law, unless the party
who orders the goods undertakes to supply an essential
and substantial part of the materials necessary for such
manufacture or production.

Article 4
For the purpose of the present Law:

(@) [Where a party has places of business in more
than one State, his place of business shall be his prin-
cipal place of business, unless another place of business
has a closer relationship to the contract and its per-
formance, having regard to the circumstances known to
or contemplated by the parties at the time of the con-
clusion of the contract;]

(b) Where a party does not have a place of busi-
ness, reference shall be made to his habitual residence;

(¢) Neither the nationality of the parties nor the
civil or commercial character of the parties or the con-
tract shall be taken into consideration;

(d) A “Contracting State” means a State which is
Party to the Convention dated . . . relating to . . . and
has adopted the present Law without any reservation
[declaration] that would preclude its application to the
contract;

{(e) Any two or more States sball not be considered
to be different States if a declaration to that effect made

under article [I1] of the Convention dated . . . relating
to . ..is in force in respect of them.
Article 5

The parties may exclude the application of the pres-
ent Law or derogate from or vary the effect of any of
its provisions.

Article 6
(Transferred to article 3, paragraph 2}
Article 7
(Transferred to article 4 (¢})

Article 8

The present Law shall govern only the obligations of
the seller and the buyer arising from a contract of sale.
In particular, the present Law shall not, except as
otherwise expressly provided therein, be concerned with
the formation of the contract, nor with the effect which
the contract may have on the property in the goods sold,
nor with the validity of the contract or of any of its
provisions or of any usage.

CHAPTER II

(GENERAL PROVISIONS
Article 9

1. [The parties shall be bound by any usage which
they have expressly or impliedly made applicable to
their contract and by any practices which they have
established between themselves.}

2. [The usages which the parties shall be consid-
ered as having impliedly made applicable to their con-
tract shall include any usage of which the parties are
aware and which in international trade is widely known
to, and regularly observed by parties to contracts of
the type involved, or any usage of which the parties
should be aware because it is widely known in interna-
tional trade and which is regularly observed by parties
to contracts of the type involved.]

3. [In the event of conflict with the present Law,
such usages shall prevail unless otherwise agreed by
the parties.]

4. [Where expressions, provisions or forms of con-
tract commonly used in comumercial practice are em-
ployed, they shall be interpreted according to the mean-
ing widely accepted and regularly given to them in the
trade concerned unless otherwise agreed by the parties. )

Article 10

[For the purposes of the present Law, a breach of
contract shall be regarded as fundamental wherever the
party in breach knew, or ought to have known, at the
time of the conclusion of the contract, that a reason-
able person in the same situation as the other party
would not have entered into the contract if he had fore-
seen the breach and its effects.]

Article 11

Where under the present Law an act is required to
be performed “promptly”, it shall be performed within
as short a period as is practicable in the circumstances.

Article 12
(Deleted)

Article 13
(Deleted)

Article 14

Communications provided for by the present Law
shall be made by the means usual in the circumstances.
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Article 15

[A contract of sale need not be evidenced by writing
and shall not be subject to any other requirements as
te form, In particular, it may be proved by means of
witnesses. |

Article 16

Where under the provisions of the present Law one
party to a contract of sale is entitled to require per-
formance of any obligation by the other party, a court
shall not be bound to enter or enforce a judgement
providing for specific performance except in accordance
with the provisions of article VII of the Convention
dated the Ist day of July 1964 relating to a Uniform
I.aw on the International Sale of Goods,

Article 17

{In interpreting and applying the provisions of this
Law, regard shall be had to its international character
and to the need to promote uniformity {in its interpre-
tation and appilication].]

CHAPTER I

OBLIGATIONS OF THE SELLER

Article 18

The seller shall deliver the goods, hand over any doc-
uments relating thereto and transfer the property in the
goods, as required by the contract and the present Law.

SECcTION L. DELIVERY OF THE GOODS
{AND DOCUMENTS]

Article 19
{Deleted)

SuBsECTION 1. OBLIGATIONS OF THE SELLER AS
REGARDS THE PATE AND PLACE OF DELIVERY

Article 20

Delivery shall be effected:

{a} Where the contract of sale involves the carriage
of goods, by handing the goods over to the carrier for
transmission fo the buyer;

(b) Where, in cases not within the preceding para-
graph, the contract relates to specific goods or to un-
ascertained goods to be drawn from a specific stock or
to be manufactured or produced and the parties knew
that the goods were to be manufactured or produced
at a particular place at the time of the conclusion of the
contract, by placing the goods at the buyer’s disposal
at that place;

{c) In all other cases by placing the goods at the
buyer’s disposal at the place where the seller carried
on business at the time of the conclusion of the contract
or, in the absence of a place of business, at his habitual
residence.

Article 21

1. If the seller is bound to deliver the goods to a
carrier, he shail make, in the usual way and on the
asual terms, such contracts as are necessary for the
carriage of the goods to the place fixed. Where the

goeds are not clearly marked with an address or other-
wise appropriated to the contract, the seller shall send
the buyer notice of the consignment and, if necessary,
some document specifying the goods.

2. If the seller is not bound by the contract to effect
insurance in respect of the carriage of the goods, he shalt
provide the buyer, at his request, with all information
necessary to enable him to effect such insurance,

Article 22
The seller shall deliver the goods:

(a) If a date is fixed or determinable by agreement
or usage, on that date; or

~ (b) 1f & period (such as a stated month or season)
Is fixed or determinable by agreement or usage, within
that period on a date chosen by the seller unless the
circumstances indicate that the buyer is to choose the
date; or

(c) In any other case, within a reasonable time after
the conclusion of the contract,

Article 23

Where the contract or usage requires the seller to
deliver documents relating to the goods, he shall tender

such documents at the time and place required by the
cotract or by usage.

Articles 24-32
{Incorporated into articles 41-47)

SUBSECTION 2. OBLIGATIONS OF THE SELLER AS
REGARDS THE CONFORMITY OF THE GOODS

Ariicle 33

1. 'The seller shall deliver goods which are of the
quantity and quality and description required by the
contract and contalned or packaged in the manner re-
quired by the comtract and which, where not incon-
sistent with the contract,

(a) Are fit for the purposes for which goods of the
same description would ordinarily be used;

(b} Are fit for any particular purpose expressly or
impliedly made known to the seller at the time of con-
tracting, except where the circumstances show that the
buyer did not rely, or that it was unreasonable for him
to rely, on the seller’s skill and judgement;

(¢} Possess the qualities of goods which the seller
has held out to the buyer as & sample or model;

{d) Are contained or packaged in the manner usual
for such goods.

2. The seller shall not be Liable under subpara-
graphs {a} to (d) of the preceding paragraph for any
defect if at the time of contracting the buyer knew, or
could not have been unaware of, such defect.

Article 34
{Deleted)

Article 35

1. The selier shall be liable in accordance with the
contract and the present Law for any lack of conformity
which exists at the time when the risk passes, even
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though such lack of conformity becomes apparent only
after that time. [However, if risk does not pass because
of a declaration of avoidance of the contract or of a
demand for other goods in replacement, the conformity
of the goods with the contract shall be determined by
their condition at the time when risk would have passed
had they been in conformity with the contract.]}

2. The seller shall also be liable for any lack of
conformity which occurs after the time indicated in
paragraph 1 of this article and is due to & breach of
any of the obligations of the seller, including 2 breach
of an express guarantee that the goods will remain fit
for their ordinary purpose or for some particular pur-
pose, or that they will retain specified qualities or char-
acteristics for a specified period.

Article 36
(Incorporated into article 33)

Article 37

If the seller has delivered goods before the date for
delivery he may, up to that date, deliver any missing
part or quantity of the goods or deliver other goods
which are in conformity with the contract or remedy
any defects in the goods delivered, provided that the
exercise of this right does not cause the buyer either un-
reasonable inconvenience or unreasonable expense. The
buyer shall, however, retain the right to claim damages
as provided in article 82.

Article 38

1. The buyer shall examine the goods, or cause
them fo be examined, promptly,

2. In the case of carriage of the goods, examination
may be deferred until the goods arrive at the place of
destination.

3. If the goods are redispatched by the buyer with-
out a reasonzble opportunity for examination by him
and the seller knew or ought to have known at the
time, when the contract was concluded, of the possi-
bility of such redispatch, examination of the goods may
be deferred until they arrive at the new destination.

Article 39

1. The buyer shall lose the right to rely on a lack
of conformity of the goods if he has not given the seller
notice thereof within a reasonable time after he has
discovered the lack of conformity or ought to have
discovered it. If a defect which could not have been
revealed by the examination of the goods provided for
in article 38 is found later, the buyer may none the less
rely on that defect, provided that he gives the seller
notice thereof within a reasonable time after its discov-
ery. [In any event, the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not given
notice therecf to the seller within a period of two years
from the date on which the goods were handed over,
unless the lack of conformity constituted a breach of a
guarantee covering a [longer] [different] period.]

2. In giving notice to the seller of any lack of con-
formity the buyer shall specify its nature.

3. Where any notice referred to in paragraph 1 of
this article has been sent by letter, telegram or other

appropriate means, the fact that such notice is delayed
or fails to arrive at its destination shall not deprive the
buyer of the right to rely thereon.

Article 40

The seller shall not be entitled fo rely on the pro-
visions of articles 38 and 39 if the lack of conformity
relates to facts of which he knew, or of which he could
not have been unaware, and which he did not disclose.

SecTiON II. [REMEDIRS FOR BREACH OF CONTRACT

BY THE SELLER]

Ariticle 4]

1. Where the seller fails to perform any of his obli-

gations under the contract of sale and the present Law,
the buyer may:

{a) Exercise the rights provided in articles 42 to 46;

(b} Claim damages as provided in article 82 or
articles 84 to 87.

2. In po case shall the seller be entitled to apply
to a court or arbitral tribunal te grant him a period of
grace.

Atrticle 42

1. The buyer has the right to require the seller to
perform the contract to the extent that specific perform-
ance could be required by the court under its own law
in respect of similar contracts of sale not governed by
the Uniform Law, unless the buyer has acted incon-
sistently with that right by avoiding the contract under
article 44 or, by reducing the price under article 45

ror by notifying the seller that he will himself cure the
lack of conformity].

2. However, where the goods do not conform with
the contract, the buyer may require the seller to deliver
substitute goods only when the lack of conformity con-
stitutes a fundamental breach and after prompt notice.

Article 43

Where the buyer requests the seller to perform, the
buyer may fix an additional period of time of reason-
able length for delivery or for curing of the defect or
other breach. If the sefler does not comply with the
request within the additional period, or where the buyer
has not fixed such a period, within a period of reason-
able time, or if the seller already before the expiration
of the relevant period of time declares that he will not
comply with the request, the buyer may resort to any
remedy available to him under the present law.

Article (43 bis]

1. The seller may, even after the date for delivery,
cure any failure to perform his obligations, if he can
do so without such delay as will amount to a funda-
mental breach of contract and without causing the
buyer unreasonable inconvenience or unreascnable ex-
pense, unless the buyer has declared the contract
avoided in accordance with article 44 or the price re-
duced in accordance with articie 45 [or has notified the
seller that he will himself cure the lack of conformity].

2, ¥ the seller requests the buyer to make known
his decision under the preceding paragraph, and the
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buyer does not comply within a reasonable time, the
seller may perform provided that he does so before the
expiration of any time indicated in the request, or if no
time is indicated, within a reasonable time. Notice by
the seller that he will perform within a specified period
of time shall be presumed to include a request under

the present paragraph that the buyer make known his
decision.

Article 44

1. The buyer may by nctice to the seller declare
the contract avoided:

{a) Where the failure by the seller to perform any
of his obligations under the contract of sale and the

present law amounts to g fundamental breach of con-
tract, or

{b) Where the seller has not delivered the goods
within an additional period of time fixed by the buyer
in accovdance with article 43,

2. The buyer shall lose his right te- declaze the con-

tract avoided if he does not give notice thereof to the
seller within a reasonable time:

{a) Where the seller has not delivered the goods
[or documents] on time, after the buyer has been in-
formed that the goods [or documents] have been de-
livered late or has been requested by the seller to make
his decision under article [43 bis, paragraph 2];

(b} In all other cases, after the buyer has discov-
ered the failure by the seller to perform or ought to
have discovered it, or, where the buyer has reguested
the seller to perform, after the expiration of the period
of time referred to in article 43.

Article 45

Where the goods do not conform with the contract,
the buyer may declare the price to be reduced in the
same proportion as the value of the goods at the thne
of contracting has been diminished because of such
non-cenformity.

Article 46

1. Where the seller has handed over part only of
the goods or an insufficient quantity or where part only
of the goods handed over is in conformity with the con-
tract, the provisions of articles [43, 43 bis, and 44}
shall apply in respect of the part or quantity which is
missing or which does not conform with the contract.

2. ‘The buyer may declare the contract avoided in
its entirety oaly if the fajlure to effect delivery com-
pletely and in conformity with the contract amounts to
a fundamental breach of the contract,

Article 47

1. Where the seller tenders delivery of the goods
before the date fixed, the buyer may take delivery or
refuse to take delivery.

2. Where the seller has proffered to the buyer a
quantity of goods greater than that provided for in the
contract, the buyer may reject or accept the excess
quantity, If the buyer rejects the excess quantity, the
seller shall be liable only for damages in accordance
with article 82. If the buyer accepts the whole or part
of the excess quantity, he shall pay for it at the contract
rate.

Article 48
{Deleted)

Article 49
{Deleted)

Article 50
{Transferred to article 23)

Article 51
(Deleted)

SuCTION III. TRANSFER OF PROPERTY

Article 52

1. The seller shall deliver goods which are free
from the right er claim of a tiird person, unless the
buyer agreed. to take the goods subject to such right
or claim,

2. Unless the seller already knows of the right or
claim of the third person, the buyer may notify the
seller of such right or claim and request that within a
reasonable time the goods shall be freed therefrom or
other goods free from all rights or claims of third per-
sons shall be delivered to him by the seller, Failure by
the seller within such period to take appropriate action
in respense to the request shall amount to a fundamen-
tal breach of contract.

Article 53
{Deleted)

Article 54
{Transferred to article 21)

Article 55
(Incorporated into articles 41 to 47)

CHAPTER 1V
OBLIGATIONS OF THE BUYER
Article 56

The buyer shall pay the price for the goods and take
delivery of them as required by the contract and the
present law,

SecTIONI. PAYMENT OF THE PRICE

Article 56 bis

The buyer shall take steps which are necessary in
accordance with the contract, with the laws and regula-
tions in force or with usage, to enable the price to be
paid or to procure the issuance of documents assuring
payment, such as a letter of credit or 8 banker’s
guarantee,

A. FIXING THE PRICE

Ariicle 57

Where & contract has been concluded but does not
state a price or expressly or impliedly make provision
for the determination of the price of the goods, the
buyer shall be bound to pay the price generally charged
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by the seller at the time of contracting; if no such price
is ascertainable, the buyer shall be bound to pay the
price generally prevailing for such goods sold under
comparable circumstances at that time.

Article 58

Where the price is fixed according to the weight of
the goods, it shall, in case of doubt, be determined by
the net weight.

B. PLACE AND DATE OF PAYMENT

Article 59

1. The buyer shall pay the price to the seller at the
seller’s place of business or, if he does not have a place
of business, at his habitual residence, or, where the
payment is to be made against the handing over of the
goods or of documents, at the place where such handing
over takes place.

2. Where, in consequence of a change in the place
of business or habitnal residence of the seller subse~
quent to the conclusion of the contract, the expenses
incidental to payment are increased, such increase shall
be borne by the seller.

Article 59 bis

1. The buyer shall pay the price when the seller,
in accordance with the contract and the present Law,
places at the buyer’s disposal either the goods or a
document controiling their disposition. The seller may
make such payment a condition for handing over the
goods or the document.

2. Where the contract involves the carriage of
goods, the seller may dispatch the goods on terms
whereby the goods, or documents controlling their dis-
position, will be handed over to the buyer at the place
of destination against payment of the price.

3. The buyer shall not be bound to pay the price
until he has had an opportunity to inspect the goods,
unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such oppor-
tunity.

Article 60

Where the parties have agreed upon a date for the
payment of the price or where such date is fixed by
usage, the buyer shall, without the need for any other
formality, pay the price at that date.

Articles 61-64
(Incorporated into articles 70 to 72 bis)

SeECTION I, ‘TAKING DELIVERY

Article 65

The buver's obligation to take delivery consists in
doing all such acts which could reasonably be expected
of him in order to enable the seller to effect delivery,
and also taking over the goods.

Article 66
{Incorporated into articles 70 to 72 bis}

[SECcTiON II. REMEDIES FOR BREACH OF CONTRACT

BY THE BUYER]

Article 67

[1. TIf the contract reserves to the buyer the right
subsequently to determine the form, measurement or
other features of the goods (sale by specification) and
he fails to make such specification either on the date
expressly or impliedly agreed upon or within a reason-
able time after receipt of a request from the seller, the
seller [may have recourse to the remedies specified in
articles 70 to 72 bis], or make the specification himself
in accordance with the requirements of the buyer in
so far as these are known to him.

2. If the seller makes the specification himself, he
shall inform the buyer of the details thereof and shall
fix a reasonable period of time within which the buyer
may submit a different specification, If the buyer fails
to do so the specification made by the seller shall be
binding, ]

Article 68
{Incorporated into articles 70 to 72 bis)

Article 69
{Deleted)

Article 70

1. Where the buyer fails to perform any of his ob-
ligations under the contract of sale and the present Law,
the seller may:

(a) Exercise the rights provided in articles 71 to
72 bis; and

(b} Claim damages as provided in articles 82 and
83 or articles 84 to 87,

2. In no case shall the buyer be entitled to apply
to a court or arbitral tribunal to grant him a period of
grace.

Article 71

1. If the buyer {ails to pay the price, the seller may
require the buyer to perform his obligation.

2. If the buyer fails to take delivery or to perform
any other obligation in accordance with the contract
and the present law, the seller may require the buyer
to perform to the extent that specific performance could
be required by the court under its own law in respect of
similar contracts of sale not governed by the present
law.

3. The seller cannot require performance of the
buyer’s obligations where he has acted inconsistently
with such right by avoiding the contract under article
72 bis.

Article 72

Where the seller requests the buyer to perform, the
seller may fix an additional pericd of time of reason-
able length for such performance. If the buyer does not
comply with the request within the additional peried,
or where the seller has not fixed such a period, within a
period of reasonable tine, or if the buyer already before
the expiration of the relevant period of time declares
that he will not comply with the request, the seller may
resort to any remedy available to him under the present
law.
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Article 72 bis

Alternative A (text suggested in document A/CN.9/
WG.2/WP.19) 1
[1. The seller may by notice to the buyer declare
the contract avoided:

(a) Where the failure by the buyer to perform any
of his obligations under the contract of sale and the
present law amounts to a fundamental breach of con-
tract, or

(b) Where the buyer has not performed the contract
within an additional period of time fixed by the seller
in accordance with article 72.

2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof to the
buyer within a reasonable time after the seller has dis-
covered the failure by the buyer to perform or ought
to have discovered it, or, where the seller has requested
the buyer to perform,. after the expiration of the period
of time referred to in article 72.]

Alternative B (text of proposal A in paragraph 59 of
the report of the Working Group on its
fifth session):?

[1. The seller may by notice to the buyer declare
the contract avoided:

{a) Where the buyer has not paid the price or other-
wise has not performed the contract within an addi-
tional period of time fixed by the seller in accordance
with article 72; or

(b) Where the goods have not yet been handed
over, the failure by the buyer to pay the price or to
perform any other of his obligations under the contract
gf salg and the present law amounts to a fundamental

reach,

2. If the buyer requests the seller to make known
his decision under paragraph 1 of this article and the
seller does not comply promptly the seller shall where
the goods have not yet been handed over, be deemed
to have avoided the contract.

3. The seller shall lose his right to declare the con-
tract avoided if he does not give notice to the buyer
before the price was paid or, where the goods have
been handed over, promptly after the expiration of the
period of time fixed by the seller in accordance with
article 72.]

Alternative C (text of proposal B in paragraph 59 of
the Working Group on its fifth session) :3

[2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof to
the buyer within a reasonable time:

(a) Where the buyer has not performed his obliga-
tions on time, after the seller has been informed that
the price has been paid late or has been requested by
the buyer to make his decision as regards performance
or avoidance of the contract;

(b) Where the seller has requested the buyer to
perform, after the expiration of the period of time re-
ferred to in article 72;

1 See in this volume, section § below,

2 See in this volume, section 1 above,
3 Ibid,

(c) In all other cases, after the seller has discovered
the failure by the buyer to perform or ought to have
discovered it. In any event, the seller shall lose his
right to claim the return of delivered goods if he has
not given notice thereof to the buyer within a period of
6 months [1 vear] from the date on which the goods
were handed over, unless the contract reserves the
seller the property or a security right in the goods.]

CHAPTER V

PROVISIONS COMMON TO THE OBLIGATIONS OF THE
SELLER AND OF THE BUYER

SECTION L. ANTICIPATORY BREACH
Article 734

1. A party may suspend the performance of his
obligation when, after the conclusion of the contract,
a serious deterforation in the economic situation of the
other party or his conduct in preparing to perform or
in actually performing the contract, gives reasonable
grounds to conclude that the other party will not per-
form a substantial part of his obligations.

2. If the seller has already dispatched the goods
before the grounds described in paragraph 1 become
evident, he may prevent the handing over of the goods
to the buyer even if the latter holds a document which
entitles him to obtain them. The provision of the pres-
ent paragraph relates only to the rights in the goods as
between the buyer and the seller,

3. A party suspending performance, whether be-
fore or after dispatch of the poods, shall promptly
netify the other party thereof, and shall continue with
performance if the other party provides adequate assur-
ance of his performance. On the failure by the other
party, within a reasonable time after notice, to provide
such assurance, the party who suspended performance
may avoid the contract.

Article [74] (previously article 75)

1. Where, in the case of contracts for delivery of
goods by instalments, by reason of any failure by one
party to perform any of his obligations under the con-
tract in respect of any instalment, the other party has
goed reason to fear a fundamental breach in respect of
future instalments, he may declare the contract avoided
for the future, provided that he does so within a reason-
able time.

2. A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does so at
the same time, declare the contract avoided in respect
of deliveries already made, if by reason of their inter-
dependence, deliveries already made could not be used
for the purpose contemplated by the parties in entering
the contract.

Ariicle [75] (previously article 76)

Where prior to the date for performance of the con-
tract it is clear that one of the parties will commit a
fundamental breach of the contract, the other party shall
have the right to declare the contract avoided.

4 Four member States reserved the right to suggest modifica~
tion of the text at a later session (report of fifth session, para-
graph 104; see in this volume section 1 above).
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SecTioN II. EXEMPTIONS

Article [76] (previously article 74)

Alternative A (text provisionally adopted by Drafting
Party V):

[1. Where a party has not performed one of his
obligations in accordance with the contrast and the
present law, he shall not be liable in damages for such
non-performance if he proves that, owing to circum-
stances which have occurred without fault on his part,
performance of that obligation has become impossible
or has so radically changed as to amount to perform-
ance of an obligation quite different from that contem-
plated by the contract. For this purpose there shall be
deemed to be fault unless the non-performing party
proves that he could not reasonably have been expected
to take imto account, or to avoid or to overcome the
circumstances,

2. Where the non-performance of the seller is due
to non-performance by a subcontractor, the seller shall
be exempt from liability only if he is exempt under the
provisions of the preceding paragraph and if the sub-
contractor would also be exempt if the provisions of

. that paragraph were applied to him.

3. Where the impossibility of performance within
the provisions of paragraph 1 of this article is only
temporary, the exemption provided by this article shall
cease to be available to the non-performing party when
the impossibility is removed, unless the performance
required has then so radically changed as to amount
to performance of an obligation quite different from
that contemplated by the contract.

4. The non-performing party shall notify the other
party of the existence of the circumstances which affect
his performance within the provisions of the preceding
paragraphs and the extent to which they affect it. If he
fails to do so within a reasonable time after he knows
or ought to have known of the existence of the circum-
stances, he shall be liable for the damage resulting from
such failure.]

Alternative B (text of alternative proposal in para-
graph 114 of the report of the Working
Group on its fifth session):?

[1. Where a party has not performed ome of his
obligations [in accordance with the contract and the
present Law], he shall not be liable {in damages] for
such non-performance if he proves that it was due to
an impediment [which has occurred without any fault
on his side and being] of a kind which could not reason-
ably be expected to be taken into account at the
time of the conclusion of the contract or to be avoided
or overcome thereafter.

2. Where the circumstances which gave rise to the
non-performance constitute only a temporary impedi-
ment, the exemption shall apply only to the necessary
delay in performance, Nevertheless, the party concerned
shall be permanently relieved of his obligation if, when
the impediment is removed, performance would, by
reason of the delay, be so radically changed as to
amount to the performance of an obligation quite dif-
ferent from that contemplated by the contract,

6 See in this volume section 1 above.

3. The non-performing party shall notify the other
party of the existence of the impediment and its effect
on his ability to perform. If he fails to do so within a
reasonable time after he knows or ought to have known
of the existence of the impediment, he shall be liable
for the damage resulting from this failure.

4. The exemption provided by this article for one
of the parties shall not deprive the other party of any
right which he has under the present Law to declare
the contract avoided or to reduce the price, unless the
impediment which gave rise to the exemption of the
first party was caused by the act of the other party
[or of some person for whose conduct he was re-
sponsible].]

Article 77
(Deleted)

SecrioN YII. EFPECTS OF AVOIDANCE

Article 78

[1. Avoidance of the contract releases both parties
from their obligations thereunder, subject to any dam-
ages which may be due.

2. If one party has performed the contract either
wholly or in part, he may claim the return of whatever
he has supplied or paid under the contract. If both
parties are required o make restitution, they shall
do so concurrently.]

Article 798

1. The buyer shall lose his right to declare the
contract aveided or to require the seller to deliver
substifute goods where it is impossible for him to return
the goods in the condition in which he received them.

21. Nevertheless the preceding paragraph shall not
apply:

(a) If the goods or part of the goods have perished
or deteriorated as a result of the defect which justifies
the avoidance;

(b) If the goods or part of the goods have perished
or deteriorated as a result of the examination prescribed
in article 38;

(¢) If part of the goods have been sold in the nor-
mal course of business or have been consumed or
transferred by the buyer in the course of normal use
before the lack of conformity with the contract was
discovered or ought to have been discovered;

(d) If the impossibility of returning the goods or of
returning them in the condition in which they were
received is not due to the act of the buyer or of some
other person for whose conduct he is respomsible;

(e) If the deterioration or transformation of the
goods is unimportant.

6 One member State has reserved its position in respect of
paragraph 2 (d) of this article until final acceptance of the pro-
visions on transfer of risk. (Report on fifth session, paragraph
148; see in this volume section 1 above.) Another representaiive
suggested that at the second reading of the text, the Working
Group should transfer this article into chapter ITI and revise
its language in accordance with the proposal contained in
paragraph 151 of the report.
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Article 80

The buayer who has lost the right to declare the
contract avoided or to require the seller to deliver sub-
gtitute goods by vintue of article 79 shall retain all the
other rights conferred on him by the present law.

Article 81

1.  Where the seller is under an obligation to refund
the price, he shall also be liable for the interest thereon
at the rate fixed by article 83, as from the date of
payment,

2. The buyer shall be liable to account to the seller
for all benefits which he has derived from the goods
or part of them, as the case may be:

(a) Where he is under an obligation to return the
goods or part of them, or

(b) Where it is impossible for him to return the
goods or part of them, but he has nevertheless exercised
his right to declare the contract avoided or to require
the seller to deliver substitute goods.

SECTION IV, SUPPLEMENTARY RULES CONCERNING
DAMAGES

Article 827

Damages for breach of contract by one party shall
consist of a sum equal to the loss, including loss of
profit, suffered by the other party as a consequence of
the breach. Such damages shall not exceed the loss
which the conclusion of the contract, in the light of
the facts and matters which then were known or ought
o have been known to him, as a possible consequence
of the breach of contract.

Article 83

Where the breach of contract consists of delay in
the payment of the price, the seller shall in any eveat
be entitled to intcrest on such sum as in arrear at a
rate equal to the official discount rate in the country
where he has his place of business or, if he has no
place of business, his habitual residence, plus 1 per
cent.

Article 84

1. In case of avoidance of the contract, the party
claiming damages may rely upon the provision of ar-
ticle 82 or, where there is a current price for the goods,
recover the difference between the price fixed by the
contract and the current price on which the contract is
avoided.

2. In calculating the amount of damages wunder
paragraph 1 of this article, the current price to be
taken into account shall be that prevailing at the place
where delivery of the goods is to be effected or, if
there is no such current price, the price at another
place which serves as a reasonable substitute, making
due allowance for differences in the cost of transport-
ing the goods.

T Two members of the Working Group reserved the right to
return to this article ai a laier stage (report on fifth session,
paragraph 164; see in this volume section 1 above}l

Article 85

If the contract is avoided and, in 2 reasonable man-
ner and within a reasonable time after avoidance, the
buyer has bought goods in replacement or the seller
has resold the goods, he may, instead of claiming dam-
ages under articles 82 or 84, recover the difference
between the contract price and the price paid for the

goods bought in replacement or that obtained by the
resale,

Article 86
(Deleted)

Article 87
(Deleted )

Article 88

The party who relies on a breach of the contract
shall adopt such measures as may be reasonable in
the circumstances to mitigate the loss, including loss
of profit, resulting from the breach. If he fails to
adopt such measures, the party in breach may claim
a reduction in the damages in the amount which should
have been mitigated.

Article 89

In case of fraud, damages shall be determined by
the rules applicable in respect of contracts of sale not
governed by the present law,

Article 90
{Deleted)

SECTION V. PRESERVATION OF THE GOODS

Article 91

Where the buyer is in delay in taking delivery of
of the goods or in paying the price, the seller shall take
reasonable steps to preserve the goods: he shall have
the right to retain them until he has been reimbursed
his reasonable expenses by the buyer.

Article 92

1. Where the goods have been received by the
buyer, he shall take reasonable steps to preserve them
if he intends 4o reject them; he shall have the right to
retain them until he has been reimbursed his reason-
able expenses by the seller.

2. Where goods dispatched to the buyer have been
put at his disposal at their place of destination and he
exercises the right to reject them, he shall be bound
to take possession of them on behalf of the seller,
provided that this may be done without payment of
the price and without unreasonable inconvenience or
unreasonable expense. This provision shall not apply
where the seller or a person authorized to take charge
of the goods on his behalf is present at such desti-
natiodq.

Article 93

The party who is under an obligation to take steps
to preserve the goods may deposit them in the ware-
house of a third person at the expense of the other
party provided that the expense incurred is not un-
reasonable.
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Article 94

1. The party who, in the cases to which article 91
and 92 apply, is under an obligation to take steps
to preserve the goods may seli them by any appro-
priate means, provided that there has been unreason-
able delay by the other party in accepting them or
taking them back or in paying the cost of preservation
and provided that due notice has been given to the
other party of the intention to sell,

2. The party selling the goods shall have the right
to retain out of the proceeds of sale an amount equal
to the reasonable costs of preserving the goods and of
selling them and shall transmit the balance fo the other
party.

Article 95

Where, in the cases to which articles 91 and 92
apply, the goods are subject to loss or rapid deteriora-
tion or their preservation would involve unreasonable
expense, the party under the duty to preserve them
is bound to sell them in accordance with article 94.

CHAPTER VI
PAssSING OF THE RISK

Article 96

Where the risk has passed to the buyer, he shall
pay the price notwithstanding the loss or deterioration
of the goods, unless this is due to the act of the seller
for of some other person for whose conduct the selier
is responsible].

Article 97

1. Where the contract of sale involves carriage of
the goods, the risk shall pass to the buyer when the
goods are handed over to the carrier for transmission
to the buyer.

2. The first paragraph shall also apply if at the
time of the conclusion of the contract the goods are
already in transit. However, if the seller at that time
knew or ought to have known that the goods had

been lost or had deteriorated, the risk of this loss or
deterioration shall remain with him, unless he discloses
such fact to the buyer,

Article 98

1. In cases not covered by article 97 the risk shall
pass to the buyer as from the time when the goods
were placed at his disposal and taken over by him.

2. When the goods have been placed at the dis-
posal of the buyer but have not been taken over or
have been taken owver belatedly by him and this fact
constitutes a breach of the contract, the risk shall pass
to the buyer as from the last moment when he could
have taken the goods over without committing a breach
of the contract. {However, where the contract relates
to the sale of goods not then identified, the goods shall
not be deemed to be placed af the disposal of the
buyer until they have been clearly identified to the
contract ard the buyer has been informed of such iden-
tification. ]

[Article 98 bis

1. Where the goods do not conform fo the contract
and such non-conformity constitutes a fundamental
breach, the risk does mot pass to the buyer so long
as he has the right to avoid the contract.

2. 1In the case of a fundamental breach of contract
other than for non-conformity of the goods, the risk
does not pass to the buyer with respect to loss or de-
terioration resulting from such breach.}

Article 99

(Deleted )

Article 106
{Deleted)

Article 101
{Deleted)

3. Texis of comments and proposals by representatives on articles 56 to 70

(A/CN.9/87, Annex ) *
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I

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
OF THE USSR

Articles 56-60 of ULIS

Article 56
This article does not give rise to any objection.

Article 57

It seems appropriate to exclude this article from
the Uniform L.aw. In our view, the Law should not
provide, even indirectly and restrictedly, for a possibility
of concluding sale contracts without stating a price
or making provision for the determination of the price.

According to the legislation and practice of many
countries, the price is an indispensable or essential
element of such contracts, failing which there shall be
no contract made at afl, It should be mentioned that
under article § the Uniform Law shall not be con-
cerned with the formation and validity of the contract.

Apart from the inappropriatencss of the provision
itself, i.e. imposing the obligation on the buyer to pay
the price “generally charged” by the seller ((“habituelle-
ment pratiqué par le vendewr”) where no price or a
manner of determining thereof has been agreed by
the parties, such a provision seems also unacceptable
for obvious practical considerations, namely: how
may one definitely decide which price is being
“charged” by the seller, what kind of evidence might
be sufficient or conclusive. Other contracts may well
contain a good deai of conditions different from those
of the contract made with the buyer concerned and
affecting the matter of price at varying degrees. Evi-
dently it is mot always possible to find completely
identical contracts, particularly for the supply of ma-
chines and equipment. In trade practice, prices often
depend upon a variety of factors including the volume
of other transactions, the business relations and settie-
ments between the parties with regard to other trans-
actions, covering long pericds of their commercial
dealings. Not infrequently sellers provide various
allowances and rebates to buyers either at the time
of concluding a contract or thereafter, which fact may
not be reflected in any way in the contract itself.

It should be noted also that the provision in question
is generally concerned not with the obligations of the
buyer but, rather, with the matter of determining the
price.

Article 58

It would be recommendable to replace the words
“in case of doubt” with the words “unless otherwise
agreed by the parties”.

Article 59
This article does not give rise to any objection.

Article 60

Generally it would seem advisable to discuss at
the next meeting of the Working Group a possibility
of formulating provisions on the date of payment
along the lines recommended with regard to the date

of delivery at the third session of the Working
Group, Geneva, 17-28 January 1972 (A/CN.9/62,
para. 2231

In any case it would seem useful, for the purpose
of simplifying the present text of article 60 of ULIS,
to omit the words “without the need for any other for-
mality” (as has been done by the Working Group at its
Jast session in reconsidering article 20 of ULIS
~-paragraph 22 of the above-mentioned decument
A/CN.9/62). The above words, as they stand at
present, are not sufficiently clear; a question may first
be raised as to what kind of “formalities” are meant:
do they refer to a demand of payment or the effecting
of payment, do they mean formalities to be complied
with by the seller or buyer, etc.

IT

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
oF GHANA

Articles 56-60 of ULIS
Article 56
This article does not seem to need any comment,

Article 57

_ The text of this article, in its first part, seems by
implication to make provision for cases in which the
price is not expressly stated; the contract may make
provision for its ascertainment.

The second part of the text does address itself to
the question: “What if the contract does not provide
a mode for ascertaining the price?” (A subsidiary
question, which the text does not pause to answer in
its first part, is whether the provision for determina-
tion of the price may be deduced by way of implica-
tion, where no such provision is cxpressly made. This
will be considered later.)

The delegation of Ghana has been very impressed
by the very closely reasoned argument of the repre-
sentative of the USSR against leaving the price to be
fixed in the uncertain manner at present made pos-
sible by this articie. In municipal law, the concept of
the “market price” or the ‘“reasonable price’—not
always regarded as the same—may render the un-
certainty inherent here manageable; in the field of
international sale such a concept is likely to be im-
practicable except in the comparatively few cases of
particular commodities whose prices are fixed by the
operations of recognized commodity exchanges.

The delegation of Ghana believes that “the price
generally charged by the seller at the time of the
conclusion of the contract” is not certain enough, as
& fest, to be an adequatc substitute for the “market
price”/“reasonable price” concept in municipal sale
law. The reasons stated by the representative of the
USSR in the third paragraph of his comment are
sufficient to show the unsatisfactory nature of this
criterion.

On purely theoretical grounds, also, the text may
well create difficulties among jurists and legal advisers

TUUNCITRAL Yearbook, Vol. II1: 1972, part two, I, A, 5.
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who, on doctrinal grounds, cannot regard a sale con-
tract as “concluded” when no price is fixed or fixable
by reference to scme part of the contract.

For these reasons, the delegation of Ghana finds
the present text of article 57 wunsatisfactory. That
raises a further question. Must it be deleted al-
together, or must ULIS make specific provision for this
case?

The delegation of Ghana believes that deletion
would create an wunsatisfactory situation; businessmen
will be left in doubt as to the status of a sale contract
that was concluded in all important respects except
for the fixing of the price. As this situation may be
expected not to occur only during negotiations, when
nothing is regarded by either party as binding, it
seems necessary to legislate specifically for it. For this
reason, the delegation of Ghana does not share the
view that article 57 should be excluded altcgether.
It should be modified to meet the difficulty outlined
by the representative of the USSR,

The delegation of Ghana believes that one way of
doing this would be to retain the first part of ar-
ticle 57 (subject to a small modification to be dis-
cussed shortly) and to insist that the agreement shall
not generate any obligations for either party until a
price agreeable to both has been seftied.

If such a rule has the appearance of unnecessary
finality, it at least has the merit- of certainty in an area
where certainty is of paramount importance. It seems
that its apparent harshness can be reduced by mak-
ing it possible to ascertain the price by reasonable
implication from other terms of the contract where
these bear on the question. To leave no room for
doubt, the possibility of drawing such an implication
from other terms of the contract ought, it is thought,
to be expressly provided for. A possible amendment
to article 57, giving effect to these observations, would
read as follows:

No contract shall be enforceable by either party
under the present Law unless it states a price or
makes express or impled provision for the deter-
mination of the price; unless the parties thereto
expressly or by implication otherwise agree.

The concluding clause in this proposed amend-
ment leaves the door open in the cases where the
parties deal with each other in circumstances where
it is reasonabie to assume that, either because. they
contracted with reference to a recognized commodity
market, or because they have agreed to suspend nego-
tiations on the single issue of price, it is in their
mutual interest for the other agreed provisions of
the contract to be enforceable.

Article 58

The delegation of Ghana prefers the clause “unless
otherwise agreed” to the phrase “in case of doubt”
in this arficle. It seems better to create a definite
prima facie link between the price and the actual
commodity sold {as distingnished from the com-
modity and its packaging, etc.), and to leave the
parties free to modify this if they wish, than to leave
this role to cases of “doubt” whose nature 13 not
specified in the law and which, in any case, could be
difficult to ideatify.

Article 59

Paragraph 1. For economic reasons, Ghana and,
it is believed, many other developing nations, will find
it difficult to commit themselves unreservedly to the
rule set out in this paragraph.

The impact of unavoidable exchange contro] legis-
lation in several of these countries will normally make
it difficult, if not altogether impossible, for a buyer
in these countries to give such an unreserved under-
taking as is entailed in a promise to pay at the seller’s
place of business, as literally understood. Conversely,
where municipal exchange control legislation ajlows
this, a seller in a country with inconvertible currency
may well prefer to be paid by a buyer in a counfry
with convertible currency in the latter's country or
usual place of business, and wish to stipulate for this
in his contract. It would not be satisfactory for such
a stipulation to oblige the seller by implication to
hand over the goods in the country of the buyer.

For these reasons the delegation of Ghana would

prefer this rule to be made facultative by prefacing it
with the words: “unless otherwise agreed”.

Paragraph 2. This paragraph does not create any
problems for the delegation of Ghana.

Article 60

The delegation of Ghana shares the view of the
representative of the USSR on the desirability of
deleting the words “without any other formality” from
the text of this article.

It secems desirable, as noted by the representative
of the USSR, also to try to approximate as far as pos-
sible the rules relating to date of payment to the prin-
ciples underlying the newly recommended rules relating
to the time of delivery.

Im

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
or MExICo

Articles 56-60 of ULIS

CHAPTER 1V
OBLIGATIONS OF THE BUYER

Article 56
(No change}

SecTiON 1. PAYMENT OF THE PRICE
A. Fixing the price
Article 57

1. Payment of the price consists in the delivery
to the seller or to another person indicated by the
seller of the monies or documents provided for in
the contract.

2. Where a contract has been concluded but does
not state a price or make provision for the deter-
mination of the price, the buyer shall be bound to
pay the price generally charged by the seller at the
time of the conclusion of the contract or, in the
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absence of such a price, the one prevailing in the
market at the time of the conclusion of the contract.

3. Except as otherwise provided in the contract
or established by usages, the price shall be paid in
the currency of the country of the seller.

Article 58

1. When the currency indicated in the contract
for the payment of the price gives rise to doubts, the
currency of the country of seller shafl be deemed as
applicable,

2. Where the price is fixed according to the weight
of the goods, it shall, in case of doubt, be determined
by the net weight.

Avrticle 59

Addition of the jollowing new paragraph (3):

3. The buyer shall comply with all the re-
quirements of his national laws in order to permit
the seller to receive the price as provided in the
contract.

Comments

1. The obligations of the buyer are established
in those articles, specifically the price and the place
and the date at which the same should be paid.

2. With respect to the first of these articles,
namely, article 36, we do not propose any change,
since it limits itself to establish the two basic obliga-
tions of the buyer; and corresponds to article 18 in
the structure of ULLS, which establishes the respective
obligations of the seller.

3. In so far as concerns article 57, that is the
one which establishes the rules for the fixing of the
price, it is our opinion that it sheould cover an addi-
tional situation, namely in what does the payment of
the price consist as well as the rules which are applied
when no price is fixed in the coatract.

4. As to the payment of the price, we believe it
should be indicated that the same consists in the
delivery of the monies or documents provided for in
the contract. We consider that these principles be
fixed in order to expressly regulate both the cases
of direct payment to the seller—exceptional in inter-
national sale transactions—as well as payment through
a bank and/or through documents.

5. In connexion with the rules which should be
applied when a fixed price is not stated in the con-
tract, they should provide not only the price generally
charged by the seller at the time of the conclusion
of the contract, but also the case in which said ref-
erence is not possible, or when the seller does not
normally state the price, in which hypothesis we
believe that the price prevailing in the market should
be applied also at the time of the conclusion of the
contract.

6. With reference to article 58, it is cur opinion
that two hypotheses be foreseen. The first hypothesis
concerns the currency in which payment should be
made, when the one indicated in the contract might
refer indistinctly to the countries involved in the con-
tract; that is, when the name of the money is the

same in various countries (dollars, francs, pesos,
etc.). In such event, we believe that the money of the
country of the seller should govern. The second hypo-
thesis is the ome currently provided for in ULIS,
namely the one relative to the fixing of the price in
accordance with the weight of the goods.

7. In connexion with the problems of the place
and date of payment, it is our belief that a provision
should be added to article 59 to resolve the problems
arising when exchange controls exist in the country
of the buyer, In such a case, we believe it advisable
that ULIS establish a simple rule, namely that the
fuifilment of all the requisites fixed by the internal
legislation of the buyer shall be: his obligation in order
that the seller receive the price agreed upon: in: the
terms. of the centragt.

This' rule: is. important, since if the exit of money
from the country of the buyer were to be prevented,
it would grant. rights to the seller, either ta consider
the contract ipso jure avoided: to detain or vary the
shipment of the goods or even to claim damages.

8. Finally, as to article 60, we do not propose
any amendment, but we would like to note that this
provision could be actually omitted, inasmuch as it
does not establish any special rule which was not
provided in other articles of ULIS, The contractual
agreement, or the usages in the absence of the agree-
ment to which this article 60 refers, are provided for
in article 1 and 9 of ULIS.

Furthermore, the special references to the applica-
tion of the usages in this article and others of ULIS,
notwithstanding the general regulation of article 9, are
not convenient, since they can be interpreted as
limitations to the scope of said article 9, or because
in other situations, in which ULIS does not contain
express reference to usages, it might be considered
that the same would not be applicable.

v

COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
oF THE UNITED KINGDOM

Articles 56-60 of ULIS

1. Articles 56-60 deal with certain obligations of
the buyer, in particular the payment of the price.
2. Article 56. no comment.

3. Article 57: this provides for the fixing of the
price if it has not been stated. It has been objected
that a contract would not exist if the price were not
fixed. But the article is expressly confined to cases
where a contract has been concluded. The chances of
an international sales contract being concluded with-
out the price being fixed are very small indeed, but it
could happen in exceptional cases, and the article should
stay. (The example has been given of publishers who
distribute catalogues and whose order forms do not
repeat the prices.)

4. The “‘price generally charged by the seller at
the time of the conclusion of the contract” would
presumably (as a result of article 9) be established
first of all by the course of dealing between the parties,
and if that did not show a price, the price generally
charged by the seller to third parties would be appli-
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cable. Whilst there might be a conflict between the
two prices—i.e. the previous price paid by the buyer
and the price charged by the seller to thixd parties
at the time of the contract—in my view the previous
price between the parties would be the valid price. It
does not seem to be worth complicating the article
by mentioning this expressly.
5. Article 58: no comment.

6. Article 59: this article adopts the rule that the
debtor shall seek out the creditor. This is in accordance
with English Law and is supported by the United
Kingdom.

7. Article 60: it might be argued that this article
is unneccessary since there is an obligation to pay the
price. However, some legal systems require notice
to establish delay in payment except where the parties
have agreed on a date for a payment. This article
places a date fixed by usage on the same level as a
date determined by agreement, The words “without
the need for any other formality” could be omitted,

v

COMMENTS AND PROPOSALS OF THE REPRESENTATIVES
OF AUSTRIA AND THE UNITED KINGDPOM

Articles 61 to 64 of ULIS
GENERAL OBSERVATIONS

I. Both representatives consider that this group
of articles does not give rise to any fundamental
objections. Artioles 61 to 64 ought, however, to be
harmonized with articles 24 et seq., which have not
yet been finalized by the Working Group.

Article 61

2. The two representatives have no comments on
paragraph 1 of this article,

3. Mr, Loewe (Austria) points out that this pro-
cess of harmonization might require the delction of
paragraph 2 of article 61 and the replacement of
ipso facto avoidance (“résolution de plein droit”)
in paragraph 1 of article 62 by another system, Per-
sonally, he regrets the disappearance of the system
of ipso facto avoidance and finds the text for replace-
ment proposed by the Drafting Group at the session
held in Geneva in January 1972 to be extremely un-
attractive and complicated.

4. Mr. Guest (United Kingdom) points out that
it may be very doubtful in practice whether or not
“it is in conformity with usage and reasonably possible
for the seller to sell the goods”, so that 1t will be
difficult to decide whether the scller is entitled to sue
for the price or only to claim damages. As a general
rule, under the Sale of Goods Act, 1893 (United
Kingdom), the seller may only maintain an action for
the price (i) when the property (ownership) in the
goods has passed to the buyer, or (i) when the price
i$ payable on a day certain irrespective of delivery.
The relevant provisions of the 1893 Act are attached
as appendix A to this report. It may also be helpful
for the Working Group to consider article 2, section
2-709, of the Uniform Commercial Code (United
States of America), which is attached as appendix B.

Article 62

5. The observations of Mr, Loewe on article 62,
paragraph 1, are contained in paragraph 3 above.
Mr. Guest agrees that it will be necessary to replace
ipso facto avoidance with different provisions.

6. Neither representative has any comments on
paragtaph 2 of this article,

Article 63

7. Both representatives consider that this article is
probably useful,

Article 64

8. Both representatives consider that article 64
should be retained—it corresponds with paragraph 3
of article 24 of the Working Group’s draft,

Appendix A
SALE OF GOODS ACT, 1893

5.27 1t is the duty ... of the buyer to accept and pay
for fthe goods] in accordance with the terms of the con-
tract of sale.

549 (1) Where, under a contract of sale, the property
in the goods has passed to the buyer, and the buyer wrong-
fully neglects or refuses to pay for the goods according to
the terms of the contract, the seller may maintain an
action against him for the price of the goods.

(2) Where, under a coniract of sale, the price is payable
on a day certain irrespeciive of delivery, and the buyer
wrongfully neglects or refuses to pay such price, the selier
may maintain an action for the price, aithough the property
in the goods has not passed, and the goods bave not been
appropriated to the contract. . . .

Note

In English Law, the seller may also claim payment of the
price if the poods perish after the risk of their loss has
passed to the buyer,

If the contract merely provides for payment against ship-
ping documents, and the buyer refuses f{o accept the fender
of the documents, the seller cannot claim the price, for the
property in the goods will not pass until the documents
are transferred und the price is not payable on a day certain
irrespective of delivery (Stein, Forbes and Co., v. County
Tailoring Co, {1917) 86 L.J.Q.B.448 (c.if.}; see also Colley
v. Overseas Exporters [1921] ¥ K.B.302 (f.0.b.—buyer fails to
nominate effeciive ship—no action for price}.

Where the seller cannot maintain an action for the price,
he may still claim damages for nom-acceptance under section
50 of the 18%3 Act,

Appendix B
UNIFORM COMMERCIAL CODE, ART. 2
Section 2-709. Action for the price

(1) When the buyer fails to pay the price as it be-
comes due the seller may recover, together with any inci-
dental damages under the next section, the price

(a) Of goods accepted or of conforming poods lost
or damaged within a commercially reasonable time afler
risk of their loss has passed to the buyer; and

(h) Of goods identified to the contract if the seller
is unable after reasonable effort to resell them at a
reasonable price or the circumstances reasonably indicate
that such effort will be unavailing,
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(2) Where the seller sues for the price he must kold
for the buyer any goods which have been identified to the
contract and are still in his control except that if resale
becomes impassible he may resell them at any time prior
to the collection of the judgement. The net proceeds of any
such resale must be credited to the buyer and payment of
the judgement entitles him to any goods not resold.

(3} After the buyer has wrongfully rejected or revoked
acceptance of the goods or has failed to make a payment
due or has repudiated (section 2-610), a seller who is not
entitled to the price under this section shall nevertheless be

awarded damages for nop-acceptance under the preceding
section,

VI

PROPOSAL OF THE REPRESENTATIVE OF JAPAN
ON ARTICLE 68 oF ULIS

In the process of examination of articles 65-68 of
ULIS, although we are still to continue our examination,
our experts and I would like to make the suggestions
intermediately that the word “accept” in paragraph 1
of article 68 should be replaced by “take”.

VII

COMMENTS BY THE REPRESENTATIVE OF HUNGARY OF
OF THE PROPOSAL OF THE REPRESENTATIVE OF JAPAN
ON ACTICLE 68 oF ULIS

We appreciate highly your proposal and agree with
your suggestion that the word “accept” in paragraph 1
of article 68 should be replaced by “take”.

YIIX
COMMENTS AND PROPOSALS OF THE REPRESENTATIVE
OF FRANCE
Articles 69 and 70 of ULIS

) Articles 69 and 70, which constitute chapter IV, sec-
tion III, of ULIS, entitled “Other obligations of the
buyer”, have given rise to only very few comments (see

primarily documents A/CN.9/31, paragraphs 130 and
131).2

Article 69

1. Japan submitted that the provisions of this ar-
ticle made no provision for the many disputes that
could arise between buyers and sellers regarding docu-
mentary credits, e.g. disputes over contracts providing
for a letter of credit without specifying its precise
contents, the time of opening the credit or the amount
involved.

This point is well. taken, but it might be asked
whether such provisions, which are more than implicit
in the existing text, would not overburden the text,
without any great advantage, in comparison with the
other ways of making provision for or guaranteeing
payment of the price, namely, the acceptance of a bill
of exchange and the giving of a banker’s guarantee,

Article 70

2. Austria expressed the view that it was difficult
to understand why the seller could only declare the
contract avoided if he did so promptly, and that an
additional period of time for the buyer to perform
would be in the latter’s interest,

It appears that the structure of this article is exactly
the same as that of article 55, which contains identical
provisions concerning other obligations of the seller.
Logically, therefore, article 70 should be given the
same wording as article 55. However, the Working
Group was unable to consider any revision of the latter
article at its last session (see document A/CN.9/62°
para. 15, and annex I, para. 36), and it requested the
representative of Japan to submit, together with the
representatives of other countries including Austria, a
study on that article in combination with the study on
articles 50 end 51,

2 UNCITRAL Yearbook, Vol. 1: 1968-1970, part three,

2 1} 1.
F UNCITRAL Yearbook, Vol. I11: 1972, part two, T, A, 5.

4. Texts of comments and proposals by representatives on articles 71 to 101
(A/CN.9/87, Annex 1L} *
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1

COMMENTS AND PROPOSALS BY THE REPRESENTATIVE
OF THE UNITED KINGDOM, INCORPORATING OBSER~
VATIONS :BY THE REPRESENTATIVE OF (GHANA

Article 74 of ULIS

1. This .article presents difficulties at two levels,
at the lewel of form and at that of substance. At the
level of form, the language used does not always clearly
express what was presumably the legislative intention,
and at the level of substance the legisiative intention
may, it is suggested, produce unsatisfactory results in
some circumstances. Since the guestion of substance
may be controversial the question of form is discussed
first, though the two questions cannot be kept entirely
separate,

Form
Paragraph 1

2. (a) “He shali not be liable....” It appears
from paragraph 3 that this is intended to refer only
to liability in damages (or possible in some cases
liability to specific performance, since the article im-
cludes situations in which performance is not imposs-
ible but is nevertheless excused; see below). But in
the terminology of ULIS (e.g. art. 35(2), 36}, and stiil
more clearly in that of the new draft (e.g. art. 33(2),
35), the word “liable” embraces subjection to any re-
medy, including avoidance. The text shouid therefore
be:

“He shall neither be required to perform nor be
liable for his non-performance. . ..”

{b} “If he can prove that it was due to....” The
phrase “due to” is not very felicitous. The non-per-
forming party is, in effect, being afforded an opportun-
ity to excuse his non-performance, and in the absence
of a clear understanding as to what is meant by “due
to” {the French text is equally open), two difficulties
arise. (i) Even before the matter comes before a
tribunal, it will be possible for the non-performing party,
by relying on a gencrally fong chain of causation, to
argue that his non-performance was “due to” a wide
range of factors. Thus, Professor Tunc’s commentary
envisages the possibility that a seller might claim ex-
emption on the ground of an unforeseen rise in prices.
In such a case the non-performance would presumably
be “due to” the rise in prices in the sense that the
rise in prices is the reason why the seller has not per-
formed (ie. the seller has found it uneconomic to do
s0}. Admittedly, in such case the seller would have
to prove that “according to the intention of the parties
or of reasonable persons in the same situation”, he
was not bound to take into account or overcome the
rise, but nevertheless the scope for dispute seems
dangerously wide., (i) If the dispute in brought before
a tribunal, the acceptable limits of cause and effect
cannoi be settled on any easily identifiable principles.
The resuiting doubt and divergence betwecn national
jurisdictions ought to be avoided if possibie. But since
the wide scope of the phrase was apparently the Jegis-
lative intention, the question of revision is considered
under the heading of “Substance”, below.

(¢} “Regard shall be had to what rcasenable per-
soms in the same situation would have intended”. This

formulation appears to have been a compromise, and
it may be the best that can be achieved, but if it is
taken to mean what it says it will create difficuity, since
a reasomable seller and a reasonable buyer might well
have intended quite different things. It will presumably
in fact be construed as requiring the court to decide
whether the party could reasonably have been expected
to “take into account” etc. the circumstances, It would
be better to say this, e.g.:

_ “Regard shall be had to what the party in ques-
tion could reasonably have been expected to take
into account or to avoid or to overcome”,

Paragraph 2

3. This presents three difficulties: (i) it does not
state the primary rule, ie. that if the delay is not in-
ordinate, the obligation is only suspended; (ii) it
expresses the exemption in terms of suspension of the
obligation, whereas paragraph 1 has expressed it in
terms of exemption from liability; this duplication of
concepts, seems to serve no practical purpose, and might
possibly give rise to doubt as to what was intended;
(iit) from the Common Law point of view at least,
the phrase “the party in defauit” is confusing, since it
suggests that the party is in some way at fault,
whereas paragraph 1 assumes that he has proved that
he is not. These difficulties could be met by the follow-
ing text:

“Where the circumstances which gave rise to the
non-performance constitute only a temporary impedi-
ment to performance, the exemption provided by
this article shall ccase to be available to the non-
performing party when the impediment is removed,
save that if performance would then, by reason of
the delay, be so radically changed as to amount
to the performance of an obligation quite different
from that contemplated by the contract, the exemp-
tion shall be permanent.”

Paragraph 3

4. This appears to envisage two possibilities: (i)
that the party who has not performed may nevertheless
want to avoid the contract on some other ground;
(ii) that the other party, though he cannot claim dam-
ages (because of the exemption provided by para-
graph 1), may wish to avoid or {if he is the buyer)
recduce the price. Subject to the question of substance
(below), it is not unreasonable to provide for {ii) ex-
pressly, since the pattern of remedies adopied in this
article is foreign to, for example, Common Law sys-
teins; but it is less clear why €i) is included. It seems
to be illogical and superfluous. There can of course
be circumstances in which the party who is exempted
from liability in damages by paragraph ! may never-
theless reasonably wish to aveid the contract on some
other ground (for example, a seller who is cxempted
from liability for late delivery, may wish to avoid the
contract becavse of the seller’s subsequent refusal to
pay the price) but there is in any event nothing in
paragraph 1 to suggest that he may not do so. To
exempt a party from lability to damages does not logi-
cally exclude him from aveiding the coniract on some
other ground, Since therefore the inclusion of (i) seems
to serve no useful purpose and may give risc to doubts
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as to what was intended, it seems best to redraft the
clause to deal only with (ii}, as follows:

“The exemption provided by this article for one
of the parties shall not deprive the other party of any
right which he has under the present law to declare
the contract avoided or to reduce the price, unless
the circumstances which gave rise to the exemption
of the first party were caused by the act of the other
party or of some person for whose conduct he was
responsible,”

(The present paragraph 3 speaks of “relief” and not
of “exemption”, but this seems, once again, to mul-
tiply concepts unnecessarily.)

SUBSTANCE

5. At the level of substance the article is open to
several criticisms,

(i) It deals both with the situation where the con-
tract has, in Common Law terms, been frustrated
(i.e. performance has become impossible or il-
legal, or in the words of paragraph 2, has so
radically changed as to be performance of an
obligation quite different from that contemplated
by the contract), and also with the situation
where non-performance is excused for some less
fundamental reason. (See the remarks above on
paragraph 1: “If he can prove it was due to. . .".)
To allow a party to claim exemption because
some unforeseen turn of events has made per-
formance unexpectedly onerous, is out of place
in the context of sale of goods for the reasons
which are set out at greater length by the rep-
resentative of Ghana below, Excuses for non-per-
formance falling short of frustration should be
either expressty provided for in the comtract or
ignored. This roach could be expressed by
redrafting paragraph 1 as follows:

“Where one of the parties has not performed
one of his obligations, he shall neither be required
to perform nor be diable for his non-performance
if he can prove either that performance has be-
come impossible owing to circumstances which,
according to the intention of the parties at the
time of the conclusion of the contract, he was
not bound to take into account or to avoid or to
overcome, or that, owing to such circumstances,
performance would be so radically changed as
to amount to the performance of an obligation
quite different from that contemplated by the
contract; if the imtention of the parties in these
respects at the time of the conclusion of the
comtract was not expressed regard shall be had
to what the party who has not performed could
reasonably have been expected to take into ac-
count or to avoid or to overcome.”

(i) The article allows the contract to be avoided
(subject to the usual conditions) where perform-
ance is excused. Where avoidance takes place,
the position. of the parties is governed by ULIS
article 78. This is primarily concerned with
avoidance on breach, and it may not be well
suited to the dealing with the consequences of
frustration. In particular the party from whom
restitution is claimed may have incurred expense

in performance of the contract; if this expense
has resulted in a benefit to the other party, this
benefit may presumably be set off against the
restitution claimed; but if the expense has not
resulted in any benefit, no set-off seems to be
allowed.

6. Revision of article 78 is not of course within
the scope of this study, but the problem is mentioned
because it is an aspect of the larger question whether
avoidance on frustration should be covered by the same
rules as avoidance on breach. Avoidance, if coupled
with the effects laid down in article 78, may be too
drastic a remedy where the non-performance is not
due to any fault. For example, if an f.o.b. buyer were
unable, owing to circumstances within article 74 (1),
to give effective shipping instructions, the buyer would
be cxempted from damages for this non-performance,
and it is obviously right that the seller should be re-
lieved of his obligation to deliver; but it is not so ob-
vious that he should be allowed to avoid the contract.
For this would entitle him to obtain restitution of any
part-performance he might have rendered, on condi-
tion of restoring the price (art. 78 (2)). This could
cause injustice to the blameless buyer where the market
is rising. Similar cases of injustice to the seller could
arise on a falling market. If problems such as this are
to be dealt with, a special scheme of remedies for the
situation envisaged in art. 74 will be necessary,

Addendum to (i) above by the representative of Ghana

7. Whether, apart from frustrating events, a sale
law should recognize and give legal effect to other cir-
cumstances to which the parties did not advert their
attention at the time of making their contract, and if so,
what such effect should be, seems primarily to be a
question of legislative policy. The considerations against
giving legal recognition to such circumstances are many,
and among them the following seem to be important:

(a) Such circumstances are very difficult to define
with sufficient precision to make for certainty and upi-
formity of application. This is particularly important
in a law intended for application in legal systems of
several nations with differing traditions of juris-
prudence; '

() In the nature of things, they are very difficult
to bring together into a single class by means of a def-
inition, because of their possible diversity. It is, there-
fore, impossible in principle to make a single rule,
applicable to all of them, without introducing a rather
questionable element of arbitrariness. The alternative
to a single definition, would be to envisage and to set
out expressly a series of non-frustrating situations which
may for some reason or another be thought to be of
sufficiently important effect to warrant their being re-
garded as factors affording some sort of relief (not
necessarily of the same kind) to one of the contract-
ing parties. This alternative promises to result in in-
elegance without any guarantees of comprehensiveness,
It is doubtful if the possible practical results of such
a legislative effort would justify the effort involved;

{c) Such cases have traditionally been best left to
the contracting parties thernselves to stipulate for;

(d) The very wording of the present paragraph 1
shows how difficult it is to provide for such situations
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in a general legislative text. The paragraph speaks of
“...circumstances which, according to the intention
of the parties af the time of the conclusion of the con-
tract, {one of the parties] was not bound to take into
account or overcome”, The italicized words do not
necessarily confine an inquiry about the intention of
the parties to the terms of the contract as they are
written or proved by oral evidence, and “what reason-
able persons in the same situation would have intended”
is not an easy standard to apply after the event;

{e) The traditional jurisprudence of sale law, both
in Civit Law and Common Law, has generally ignored
this matter, probably because of problems such as
those set out above, and neither system appears to be
any the worse for this omission,

II

COMMENTS AND PROPQSALS BY THE REPRESENTATIVE
OF THE UNITED STATES AND OBSERVATIONS OF THE
REPRESENTATIVES OF FRANCE AND HUNGARY

Articles 75-77 of ULIS

i, A draft report on articles 75 to 77 of ULIS
was prepared by the representative of the United States
and circulated to the representatives of France, Hun-
gary, Iran and Japan for their comments. Such excep-
tions as they took have been set out in the appendix
to this final report; otherwise it is assumed that they
are in agreement.

Scope

2. Articles 75 to 77 purport to contain “Supple-
mentary grounds for avoidance” of the contract. Ar-
ticle 75 is limited to contracts for delivery in instal-
ments while anicle 76 applies to contracts for sale
generaily. Article 77 staies one effect of avoidance
under the preceding two articles.

Article 75

3. Article 75 (1) provides that when either party’s
faiture to perform: as to one instalment, under a con-
tract for delivery in imstalments, gives the other “good
reason to fear failure of performance in respect to fu-
ture instalments”, he may avoid the contract for the
fature. In order to bring this article into conformity
with the provisions on fundamental breach, it would
be desirable to change the quoted language to read:
“good reason to fear ¢ fundamental breach in respect
to future instalments”.

4. Arficle 75 (2) goes on to allow avoidance by
the buyer as to deliverics already made as well, *if
by recason of their interdependence such deliveries
would be worthiess to him”, (No nced was seen to
give the seller such a right.) The requirement that
past deliveries be made “worthiess” seems too strong.
It would be desirable to substitute for the quoted lan-
guage: “1f by reason of their interdependence the value
of such deliveries to him would be substantially im-
paired”.

Article 76

5. Article 76 allows a party to aveid when prior
to the “date fixed” for pedformance “i is clear that
one of the parties will commit a fundamental breach

of contract”. A minor improvement would be to delete
the word “fixed” which might be read as Limiting the
application of the article to contracts in which a date
is expressly stated. There is, however, a more basic

difficulty with this section whioh attempts to incorporate

%;110 hULIS common law notions of “anticipatory
reach”,

6. The original language of article 76 (then ar-
ticle 87 of the 1956 draft) was: “when . . . either party
so conducts himself as to disclose an intention to
commit a fundamental breach of contract”, Although
this language was broadened at the Hague, to g0 be-
yond the conduct of a party, Professor Tunc's com-
mentary on article 76 justified it in terms of the original
natrower language:

1t is mot right that one party should remain bound
by the contract when the other has, for instance,
deliberately declared that he will not carry out one
of his fundamental obligations or when he conducts
himself in such a way that it is clear that he will
commit a fundamental breach of the contract [em-
phasis supplied].
It would be desirable to revert to the original narrower
language. The common law doctrine of “anticipatory
breach”, on which articie 76 is presumably based, is
limited to the conduct of the party. Furthermore, the

broalder language of article 76 may lead to an unjust
result.

7. Suppose that as a result of events other than
the conduct of, say, the selfer, it becomes clear to the
buyer that the seller will not be able to perform (and
has no legal excuse). Notwithstanding the seller’s in-
sistence that he will be able to perform in spite of
these events, the buyer avoids under article 76. To
everyone's surprise, when the time for performance
comes, the selier is able to perform and is willing to
do so. But under asticle 76, not only is the contract
avoided, but, under article 77, the scller is liable for
damages—cven though no corduct on his part jus-
tified the buyer in thinking that there would be a breach,
It would therefore be preferable to revert to the lan-
guage of the earlier draft (quoted above}, and to
leave the hypothetical case just stated to be dealt with
under article 73 (allowing suspension of performance
when “the economic situation of the other party ap-
pears to have become so difficult that there is good
reason to fear that he will not perform a material part
of his obligations”}. It may be desirable to broaden
article 73 for this purpose and to allow the “other
party” to remedy the situation by providing assurances,
but this question goes beyond the scope of this draft
study. It should be noted that article 48, which is also
beyond the scope of this draft study, would have to be
brought into line with article 76 if the change suggested
here is made.

Article 77

8. Article 77 states one effect of avoidance under
article 75 or 76—the party avoiding may claim dam-
ages. Since article 78 (1) says that avoidance om any
ground leaves the parties “subject to any damages
which may be due”, article 77 seems unnecessary,
Furthermore, it is misleading to include it under the
heading “Supplementary grounds for avoidance”
rather than “Effects of avoidance”. 1t should be omitted.
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COMMENTS OF THE REPRESENTATIVE OF FRANCE
Articles 75-77

9. (g) Your drafting proposal designed to bring
this provision into conformity with the provisions on
fundamental breach merits approval.

(b) While the aforementioned amendment tends to
limit more precisely the circumstances in which the
partics may request avoidance of the contract, the
amendment that you are proposing to paragraph 2 has
the opposite effect.

10. It is difficult to determine whether the deliveries
would be worthless to the buyer becanse this would
require a subjective judgement,

11. Your proposal would have the effect of re-
placing the words “pas d'intérét” by the words “peu
d’intérét”, which would considerably heighten the un-
certainty and would increase the risk of litigation, I
would therefore prefer not to change the paragraph
which already favours the buyer to the detriment of the
seller, since it applies only to the former.

Article 76

2. The replacement of the word “fixed” by a
more general, less exact term appears to me to be a
desirable improvement.

13. On the other hand, the advantage of reverting
to the language of article 87 of the 1956 draft is ques-
tionable,

14. I agree that the evidence of a future or con-
tingent situation is very often unsatisfactory.

15. That is why the claimant or court is reassured
when the defendant himself has revealed his intention
not to perform the contract without actually committing
a fundamental breach.

16. You would like to rule out avoidance in cases
where the defendant did not state his intentions.

17. However, a rule of this kind might involve the
contracting party in excessive risk. Let us take the case
of a shipowner who orders a very special type of vessel
from a shipyard. Later it becomes “clear” that the
economic position of the buyer has substantially de-
tericrated and that bankruptcy proceedings are deemed
inevitable. In such a case it would seem preferable to
allow the seller to avoid the contract even if the ship-
owner, attempting to regain the confidence of his cred-
itors, were to confirm his wish to purchase the vessel
in question.

18. Admittedly, after the manner of French crim-
inal law where confession is considered to be the most
conclusive of evidence, it would be preferable in such
a case for the two parties to agree to aveid their con-
tract when one of the parties has acknowledged that
he is either unable or unwilling to perform his obli-
gations.

19. However, the present wording leaves wider
discretion to the court, although the adjective “mani-
feste”~-which, to my mind, is closer in meaning to
“obvious” than to “clear”—leaves very little room
for uncertainty. Besides, subsequent events would re-
soclve any uncertainty,

COMMENTS OF THE REPRESENTATIVE OF HUNGARY

20, (a) Article 76 and article 48 are overlapping.
Article 76 is broader than article 48 because it deals
with all cases of fundamental breach and not only
with non-conformity on the one hand and is narrower
than article 48 on the other because it deals only with
fundamental breach whereas article 48 covers both
fundamental an non-fundamental breach in the restricted
domain of non-conformity. The first question is whether
two separate and overlapping articles are needed for
the purposes of anticipatory breach, One article might
suffice. The next question is what its substance
should be.

(b) Many good reasons speak for the proposal
made by Professor Farnsworth which would restrict
the field of anticipatory breach and create greater cer-
tainty of law than the present text. On the other hand
there might be some argnments in favour of the present
solution, It might be justified to ask: why does the
buyer have to wait till the date fixed for performance
has elapsed when it is already clear that the seller will
commit a fundamental breach? More precisely, why
does he not have to wait if the breach is due to a
conduct of the seller and why does he have to wait if
the breach is a result of some other cause?

21, The answers given by Professor Farnsworth
to these questions are twofold:

(a) “Suppose that as a result of events other than
the conduct of, say, the seller, it becomes clear to the
buyer that the seller will not be able to perform
(and has no legal excuse), In spite of the seller’s in-
sistence that he will be able to perform in spite of
these events, the buyer avoids under article 76. To
everyone’s surprise, when the time for performance
comes, the seller is able to perform and willing to do
so.” In this case, in my opinion, the avoidance is void
as it has become clear from the results that at the
time of the avoidance it could not have been clear
that the seller would comimit a fundamental breach,
The buyer avoids the contract at his own risk in cases
of anticipatory breach except express repudiation by
the seller. A conduct short of repudiation might also
re-create uncertainties-

(b} “Under article 76, not only is the contract
avoided, but, under article 77, the seller is liable for
damages—even though no conduct on his part justified
the buyer in thinking that there would be a breach.”
It is suggested that in this case the seller will have a
good defence under asticle 74.

22. Thus it is submitted that we delete both ar-
ticle 48 and article 76 and draft an article on the fol-
lowing lines:

Where prior to the date fixed for performance
of the contract it is clear that one of the parties
will commit a breach, the other party shall be en-
titled from this time on to exercise the rights pro-
vided in this Law for that particular breach.

It is not easy to find a place for this (or a similar)
text in the Uniform Law, because it goes beyond “sup-
plementary grounds for avoidance”. Perhaps it could
constitute a separate section entitled ‘*‘anticipatory
breach” in chapter V.
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HI

OBSERVATIONS AND PROPOSALS BY THE
REPRESENTATIVE OF FRANCE

Articles 78-81 of ULIS

1. In accordance with the decision taken by the
UNCITRAL Working Group, the French rapporteus,
in collaboration with the Hungarian, Tunisian and
United States rapporteurs, considered articles 78-81
of ULIS. This gave rise to the following observations:

(a) Ariicle 79, paragraph 2 (d)

2. It seems to the French rapporteur that the ef-
fect of article 79, paragraph 2 (d), which provides
that the seller must bear the risk attaching to the goods
if the impossibility of returning them is not due to
the act of the buyer or of some other person for whose
conduct he is responsible, is not in conformity with
the intention of the drafters {cf. Professor Tunc’s com-
mentary, which indicates that the idea was to relieve
the buyer from his obligation to return the goods where
the impossibility of his doing so was due to the act
of the seller or to some chance happening).

3. Moreover, such a wording would hardly be
compatible with article 97, paragraph I, which pro-
vides that normally the risk shall pass to the buyer
when delivery of the goods is effected.

4. Again, this provision allows for the return of
the goods in & condition other than that in which they
were received by the buyer,

5. It would therefore be preferable to specify that
the possibility of returning the goods shall be subject to
their having retained their substantial qualities.

6.. The French rapporteur accordingly proposes the

following wording for article 79, paragraph 2 (d):
“If the impossibility of returning the goods with

their substantial qualities intact or in the coadition

in which they were received is due to the fact of the

seller.”

7. The Hungarian rapportear agrees in principle
with the French proposal,

8. He suggests the addition of the following words:
“or of some other person for whose conduct he is
respoasible”,

9, The Hungarian rapporteur aiso believes that
subparagraph {a), which is simply one case to which
subparagraph (d) applies, should be deleted,

10. The numbering would then have to be changed,
with subparagraph (d) becoming subparagraph (4).

11. The Hungarian rapporteur also favours an
addition to article 79, paragraph 2 (¢), so it would
read: “if part of the goods have been sold, consumed
or transformed by the buyer . ...

12. The United States rapporteur also agrees in
principle to the French proposal, provided that return
of the goods is still possible where the deterioration
is due to the defect in the goods.

13. However, the Tunisian rapporteur considers
that it would be better to retain the ULIS wording.

14, He maintains that article 79, paragraph 2 (),
as it stands in compatible with article 96. The passing
of the risk is always subject to prior performance
of the obligations of the seiler. I the seller has failed

to perform his obligations, the buyer must be able to
declare the contract avoided in the manner provided
for in ULIS.

(b) Ariicle 79, paragraph 2 (e)

15. The French rapporteur questions the desir-
ab:hty of this subparagraph, the inevitably vague
wording of which may cause many disputes.

. 16, Does the deterioration have to be unimportant
in the eyes of the seller or the buyer, or of both
parties?

17. The United States rapporteur endorses this
comment. In the view of the Hungarian Government,
however, the answer to this question depends on the
wording eventually adopted for article 33, paragraph 2,
The Tunisian Government would like the subparagraph
to be reformulated in order to obviate the difficulties
that have been noted but believes that the idea, which

by and large does protect the interests of th
should be retau.ine,d.p of the buyer,

(c) Article 80

. 18. The French rapporteur considers that this ar-
ticle is superfiuous and indeed may lead to some errors
of interpretation, since it was decided that the Law
would have only supplementary effect and, where that
point Is councerned, this provision may appear am-
biguous.

19. The Tunisian rapporteur agrees with that view,
but would like the deletion of the article to be nego-
tiated in exchange for provisions which would become
mandatory or would be matters of public policy.

20. The Hungarian and Upited States rapporteurs
prefer the retention of this provision.

{d) Article 81

2}. The French rapporteur noted that implemen-
tation of this provision might prove very difficult and
somewhat inequitable,

22. The appraisal of any benefits derived from the
goods by the buyer would appear to be a subjective
and arduous operation. Since it is penerafly the buyer
who has the contract avoided, he will surely grudge
having to compute the amount of this claim against
him by the seller. One might add that the problem
will be even worse where he purchased the goods in
dispate for his personal use,

23. This means that the seller will have great diffi-
culty in producing proof. On the other hand, he is
required to refund to the buyer the sums of money
which have beer paid to him, aa amount of iaterest
being automatically added.

24. It is therefore suggested that the buyer should
also be allowed to use this apparently simple method
of computation, so that one may envisage two cash
claims being easily set off against each other,

25. This will not mean, of course, that the seller
cannot claim the payment of interest for his exclusive
benefit on the ground that the goods were unusable or
practically worthless for his purposes. However, unless
he proves his claims, the buyer will be considered to
have derived the same benefits from the goods as the
seller himself has derived from the price of the goods.

26. The United States rapporteur does not con-
sider this discussion to be of great importance, since
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it seems kkely to him that the burden of proef will
rest on the plaintiff,

27. The Tumisian rapporteur agrees that computa-
tion of the indemnity payable by the buyer will be
complicated, and he proposes that consideration should
be given to finding an improved wording for this pro-
vision.

Iv

COMMENTS AND PROPOSALS BY THE REPRESENTATIVE
OF MEXICO INCORPORATING OBSERVATIONS BY THE
REPRESENTATIVE OF AUSTRIA

Articles 82-90 of ULIS

1. The title of section IV: Supplementary rules
concerning damages (Régles complémentgires en ma-
tiére de dommages-intéréts) must be simplified, in
order that it only refer to damages, whereby, this titie
would correspond with the wording of other titles of
the same ULIS (for example: sections V and VI under
the same chapter V, as well as chapter Vi}. Further-
more, this section contains the fundamental rules on
damages, not the supplementary or complementary
rules thereto,

2. I believe that subsections A and B should be
reduced to one article, given the fact that the general
rule contained under article 82 does not only apply
to damage when the contract is not avoided, but aiso
when same is avoided, pursuant to the stipulations in
article 87, Moreover, the rules under articles 83
through 87 should be considered as special cases for
the determination of damages. Conseguently, this first
subsection A must refer to the determination of dam-
ages, ingsmuch as ail the articles thereunder {(ar-
ticles 82 through 87) make reference to the same
problem.

3. Article 82: This article is substantiaily main-
tained in its present form; the modifications I propose
are:

(@) In the first paragraph add the adverb “actu-
ally” so as to require that payment for damages cor-
respond to those really suffered. This change is in
accord with the comment made by Professor Tunc
{Commentary on the Hague Convention of 1 July 1964).

(b) Arxticle 89 expressly excluded from the rule
established in article 82 since its application within
the different internal legislations, may result in a
higher indemnity for damages.

(¢) Instead of the phrase “ought to have foreseen”
in the first part of the second sentence, I propose that
similar verbal expressions be used and perhaps clearer
than those contained in ULIS such as “had foreseen,
or ought to have foreseen”; and, in lieu of the phrases
“then were known or cught to have been known”, in
the second part of the same sentence, “then knew or
ought to have known” be used.

Note: The representative of Austria has indi-
cated that the French version of this article should
maintain the reference as to perte subie and gain
mangué, 1 am not certain whether the French test
does require such provision, as I believe that ref-
erence to dommages-intéréts at the beginning of
the article is sufficient to understand both concepts,
perte subie and gain manqué. It seems to me that

such is the scope of article 1149 of the French
Code, There is no doubt whatsoever that the Civil
Code of Mexico, upon referring to the concept which
is equivalent to dommages-intéréts (dafios v perjui-
cios) includes both the losses suffered as well as the
profits which were npt earned. The text of ar-
ticle 2108 and 2109 of the Code is the following:

Articulo 2108, Se entiende por dario la pérdida o
menoscabo sufrido en el patrimonio por la falta de
cumplimiento de una obligacién.

Arifeulo 2109. Se reputq perjuicio la privacién
de cualquiera ganancia licita, que debiera haberse
obtenido con el cumplimiento de la obligacion.

Article 2180. By damage shall be understood
the lose of or dejerioration caused to property by
failure to fulfil an obligation.

Article 2109, By impairment shall be understood
the loss of any licit profit which should have been
derived from the fulfilment of the obligation.

However, if experts of Jaw and French language,

should judge that it is not sufficient to talk about

dommages-intéréts, the expression perte subie and
gain mangué should, of course, remain within the
fext.

4. Article 83. The text i3 maintained, our proposal
merely omitting the additional 1 per cent assessment
with respect to interesis on such sum as is in arrear
—which I do not believe is justified. The expression
(in any event) remains in parenthesis, imasmuch as 1
believe same is superfluous.

5. Adrticle 84. The representative of Austria has
proposed that the reference under this article to the
jour oit le contrat est résolu be replaced by the ex-
pression jour oft la délivrance a eu lieu ou aurgit di
avoir lieu, which would avoid doubts and problems to
the party exercising the right to avoid the contract. I
believe that this suggestion is wise and advisable and
coasequently, the text should be changed accordingly.

6. Article 85. No changes,

7. Article 86. No changes.

8. Article 87. This article is omitted since it seems
unnecessary given the new text proposed for article 82,

9. Subsection C (General provisions concerning
damages). I propose that it be changed to:

B. General provisions
10. Article 88. No changes.

11. Article 89. The addition of a second paragraph
is proposed, which would reflect, in a very express
form, what Professor Tunc, upon commenting ULIS
indicates as being implicit in the rule, namely that the
damages as referred to therein shall never be less than
those which may result from applying the rules of
articles 82 through 88,

12, Section V. Expenses. No changes.

13, Article 90. We suggest that this article com-
mence by using the phrase “except as otherwise agreed”
since the parties may reach an agreement as to dif-
ferent rules other than those established under this
article.

14. The text of articles 82-80 as suggested appears
in the appendix hereto.
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Appendix
DAMAGES

A. Determination of their amount

Article 82

Damages for a breach of contract by one party shall
consist (whether the contract is avoided or not) of a
sum equal to the loss actually suffered by the other
party.

Except as provided for by article 89, such damages
shall not exceed the loss which the party in breach
had foreseen or ought to have foreseen at the time
of the conclusion of the céntract, in the light of the
facts and matters which he knew then or ought to have
been known to him as a possible consequence of the
breach of the contract.

Article 83

Where the breach of contract consists of a delay in
the payment of the price which does not cause the
avoidance of the contract, the seller shall {in any
event) be entitled to interest on such sum as is in
arrear at a rate equal to the official discount rate in
the country where he has his place of business, or,
if he has no place of business, his habitual residence.

Article 84

1. In case of avoidance of the contract, where
there is a current price for the goods, damages shall
be equal to the difference between the price fixed by
the contract and the current price on the date on which
the delivery took place or ought to have taken place.

2. (Nochanges.)

Article 85
{No changes.)

Article 86
(No changes.)

Article 87
(Omitted.}

B. General provisions
Article 88
(No changes.)

Article 89

In case of fraud, damages shall be determined by the
rules applicable in respect of contracts of sale not gov-
erned by the present law. However, such damages shall
never be less than those which may result from applying
the rules of articles 82 through 88,

SECTION V. EXPENSES

Article 90
(No changes.)

A%

OBSERVATIONS AND PROPOSALS BY THE REPRESENTA-
TIVE OF AUSTRIA PREPARED IN CO-QPERATION WITH
THE REPRESENTATIVE OF MEXICO

Articles 91-101 of ULIS
1. Articles 91-95, relating to preservation of the
goods, call for little comment. At the very most, it
might be helpful to the interpretation of the end of
paragraph 1 of article 94 if the words en temps utile
were inserted between the words pouwrvie qu'elle lui ait
donné and un avis in the French text.

2. On the other hand, articles 96-101, concerning
passing of the risk, should be fairly substantially re-
drafted and simplifizd.

3. First of all, one may wonder whether article 96,
which, in a roundabout way, contains nothing other
than a perhaps questionable definition of the term
“risk”, serves any purpose. Although I have no strong
feelings on the matter, I should be inclined to delete
that article,

4, 1In article 97, paragraph 2, the words “handing
over’ which occur twice should be replaced by the
word “delivery”,

5. Paragraphs 2 and 3 of article 98 no longer
conform to article 20 {(b) and (c). Those provisions
state clearly when delivery occurs. Paragraphs 2 and
3 of article 98 do not add very much bat tend rather
to confuse matters. It will be better to delete them.

6. Comments by the representative of Mexico. 1
agree with all your points of view., The only small
change I would suggest is that in the first paragraph
of article 98 the expression “handing over” in the
English version and remise in the French version be
replaced by “delivery” and délivrance, respectively.
Obviously, the foregoing is a consequence of your
proposal to modify the second paragraph of article 97
to this effect.

7. Article 99 apparently follows an old rule of
maritime law. However, I am not convinced that the
mode of transport should affect the relations between
seller and buyer (even though the sale of a bill of
lading seems to fall outside the scope of ULIS) and
that the buyer can be obliged to pay the price for
goods which no Jonger existed at the time of the con-
clusion of the contract, whether or not that fact was
known by the seiler. It therefore seems to me that we
must avoid any possibility of a passing of the risk
prior to the conclusion of the coatract of sale. A pro-
vision to that effect would be better inserted in ar-
ticle 97,

8, Comments by the representative of Mexico, |
also share your criticism with respect to article 99;
however, inasmuch as said rule reproduces “an old
rule of maritime law”, I believe your suggestion to add
another paragraph to article 97 (which may be the
second paragraph in order that the one which cur.
rently appears as the second becomes the third para-
graph), which would say what you indicate, namely,
that the risks shall never be transferred prior to the
conclusion of the sales contract, is wise and advisable.
Strictly speaking, and in consideration of the rule pro-
vided for in article 97, such principle would be un-
necessary. However, I insist that inasmuch as a tradi-
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tionral rule of maritime law is involved—which perbaps
has already been included in some international con-
vention—problems of interpretation would be pre-
vented if the Law established the opposite principle in
an express manner.

9. There is no longer any reason for article 100,
since the former paragraph 3 of article 19 has been
deleted and those parts of it to which article 100
refers have not been incorporated in article 20. The
points raised concerning article 99 aiso apply to ar-
ticle 100, which could therefore he deleted.

10. With respect to article 101, Professor Tune’s
commentary states that it is intended to avoid mis-
understandings. I fee] that on the contrary it creates
misunderstandings, and I would favour its deletion
also,

11. The text that I would propose, with the agree-
ment of the representative of Mexico, would therefore
read as follows:

Article 96

{Deleted.)
Article 97

{1) (Unchanged.)

(2) 1In the case of delivery of goods which are
not in conformity with the contract, the risk shall pass
to the buyer from the moment when delivery has,
apart from the lack of conformity, been effected in
accordance with the provisions of the contract and
of the present Law, where the buyer has neither
declared the contract avoided nor required goods in
replacement.

{3) Where the sale is of goods in transit by
sea, the risk shall be borne by the buyer as from the
time of the handing over of the goods to the carrier,
However, where the seller knew or ought to have
known, at the time of the conciusion of the contract,
that the goods had been lost or had deteriorated, the
risk shall remain with him until the time of the con-
clusion of the contract.

Article 98

[(1)] Where delivery of the goods is delayed
owing to the breach of an obligation of the buyer,
the risk shall pass to the buyer as from the last
datc when, apart from such breach, delivery could
have been made in accordance with the coniract.

{2) (Deleted.}

(3) {Deleted.)
Article 99
(Deleted. )

Article 100
{Deleted.)

Article 101
{Deleted.)

VI
PROPOSALS RY THR REPRESENTATIVE OF NORWAY FOR
THE REVISION OF ARTICLES 71 To 101 or ULIS
Article 48

The buyer may exercise the rights [as]
provided 1n articles 43 to 46 [and claim

Ct. ULIS
art. 70 and
rev, art. 41

ULIS arts,
63, 68 and
70
ULIS art.
&4

ULYS art.
61. Cf. rev.
art. 42

ULIS art.
62, para. 2,
art. 66,
para, 2, Cf,
rev, art. 43

damages as provided in Article 82 or
articles 84 to 87], even before the time
fixed for delivery, if it is clear that the
seller will fail to perform {any of] his
obligations.

CHAPTER IV, OBLIGATIONS OF THE BUYER
Article 56
SECTION I, PAYMENT OF THE PRICE

Articles 57 to 60
SecTIoN II. OTHER OBLIGATIONS

Article 61
Same as ULIS article 69.

Article 62
Same as ULIS article 65.

SecTioN II1. REMEDIES FOR THE BUYER'S
FAILURE TO PERFORM

Article 63

1. Where the buyer fails to perform
any of his obligations [his obligations
relating to payment of the price, taking
delivery of the goods or any other obliga-
tion] under the contract of sale or the
present Law, the seller may

{a) Exercise the rights [as] provided
in articles 64 to 67;

(b) Claim damages as provided in
articles [82 and 83] or in articles [84
to 87].

2. In no case shall the buyer be en-
titled to apply to a court or arbitral
tribunal to grant him a period of grace.

Article 64

The seller has the right to require the
buyer to perform the contract [his obliga-
tions] to the extent that specific perform-
ance could be required by the court
under its own law in respect of similar

. contracts of sale not governed by the

Uniform Law [according to article 17],
unless the selier has acted inconsistently
with that right by avoiding the contract
under article 66,

Article 65

Where the seller requests the buyer
to perform, the selier may fix an ad-
ditional period of time of reasonable
length for performance of the contract
[obligations]. If the buyer does not com-
ply with the request within the additional
period, or where the seller has not fixed
such a period, within a period of reason-
able time, or if the buyer already before
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ULIS arts.
62, 66 and
70. Cf. rev.
art, 44

ULIS art.
66, para. 1

New

Cf. rev. art,
44, para. 2

Cf. ULIS
arts. 7677
and art, 48

the expiration of the relevant period of
time declares that he will not comply
with the request, the seller may resort
to any remedy available to him under
the present Law.

Article 66

1. The seller may by notice to the
buyer declare the contract avoided:

(a) Where the failure by the buyer
to perform his obligations under the
contract and the present Law amount to
a fundamental breach of contract, or

(b) Where the buyer has not per-
formed within an additional period of
time fixed by the seller in accordance
with article 63, or

(c) Where the buyer's failure to per-
form his obligation to take delivery of
the goods gives the seller good grounds
for fearing that the buyer will not pay
the price.

2. Where the goods have been taken
over by the buyer, the seller cannot de-
clare the contract avoided according to
the preceding paragraph and claim the
return of the goods unless the contract
provides that the seller shall retain the
property or a security right in the goods
until the price has been paid, and such
provision is mot invalid as against the
buyer’s creditors according to the law
of the State where the buyer has his
place of business. [The provisions of
article 4 subparagraphs (@) and (b) shall
apply correspondingly.]

3. The seller shall lose his right to
declare the contract avoided if he does
not give notice thereof to the buyer within
a reasonable time:

(a) Where the buyer has not per-
formed his obligations on time, after the
seller has been informed that the price
has been paid late or has been requested
by the buyer to make his decisions as
regards performance or avoidance of the
contract;

(b) In all other cases, after the seller
has discovered the failure by the buyer
to perform or ought to have discovered
it, or where the seller has requested the
buyer to perform, after the expiration
of the period of time referred to in
article 63.

Article 67
Same as ULIS article 67.

Article 68

The seller may exercise the rights [as]
provided in articles 65 and 66 [and claim
damages as provided in article 82 or
articles 84 to 87)], even before the time

fixed for performance, if it is clear that
the buyer will fail to perform [any of]
his obligations.

Comments

1. The draft ares. 61 to 67 shall replace ULIS
arts. 61 to 70. The drafting is based on the revised
arts. 41 to 44 as adopted during the last meeting of
the Working Group,

2. Art. 61 is the same as ULIS art, 69, and art. 62
the same as ULIS art. 65.

3. Art. 63 replaces ULIS arts. 63, 64, 68 and 70
(cf. rev, art. 41).

4, The matters dealt with in ULIS Arts. 61, 62 and
66 are dealt with in the draft arts, 64 to 66, which
have been drafted in accordance with the text of
arts, 42 to 44 as adopted at the last meeting of the
Working Group.

5. As regards ULIS art. 61 para. 2, see proposed
new art. 82 infra.

6. The draft art, 65 para. 2, which is new, is based
on the Uniform Scandinavian Sales Act, section 28
para. 2,

7. Art. 68 deals with anticipatory mora and cor-
responds to ULIS arts. 76-77 and 48. ULIS arts. 76-77
are proposed to be deleted (and art. 48 to be cor-
respondingly extended to cover aiso damages).

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF
THE BUYER

Ariicle 69
Same as ULIS article 90.

Article 70

1. Same as ULIS article 75 para. 1.
Ci. ULIS 2. Same as ULIS article 75 para. 2.

art. 77

3. The party exercising the right to
declare the contract avoided, in whole or
in part, as provided in the preceding
paragraphs of this article, may claim
damages in accordance with articles [84
to 87].

SectioN I CONCURRENCE BETWEEN
DELIVERY OF THE GOODS AND PAYMENT
OF THE PRICE

Article 71
Same as ULIS article 71.

Article 72

ULIS art. 1. Where delivery is effected by hand-
72 ing over the goods to the carrier in
accordance with subparagraph 1 (a) of
article 20, the seller may despatch the
goods on terms that reserve to himself
the right of disposal of the goods during
the transit, The seller may require that
the goods shall not be handed over to
the buyer at the place of destination except
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against payment of the price and the
buyer shall not be bound to pay the price
until he has had an opportupity to exa-
mine the goods,

2. Same as ULIS article 72 para. 2,
Commenis

In the third and fourth line of the present para-
graph 1 the words “either postpone despatch of the
goods until he receives payment or” are a bit mislead-
ing since in most cases there will be an agreement
or a usage to the contrary. It seems better to delete
this passage, so that any right to postpone despatch
would depend on agreement or usage.

Article 73

1. Same as ULIS article 73 para, 1.
2. Same as ULIS article 73 para. 2.
3. Same as ULIS article 73 para. 3.
New 4, A party may not exercise the rights
provided in paragraphs 1 and 2 of this
article if the other party provides a
guarantee for or other adequate assur-
ance of his performance of the contract.

[Transfer present art. 74 to new
art. 87.]

SEcTioN II. SUPPLEMENTARY RULES CON-
CERNING EFFECTS OF AVOIDANCE AND
DELIVERY OF SUBSTITUTE GOODS

[Transfer present article 75 to new ar-
ticle 70 and delete present articles 76-77
(cf. Article 48, new article 68 and new
para, 3 of new article 70).]

Article 74
Same as ULIS article 78,
Article 75
ULIS art. 1. The buyer shall lose his right to
79. Cf. deciare the contract avoided or fo reguire

ULIS art, the seller to deliver substitute goods where

97, para. 2 it is impossible for him to return the

{which is goods delivered in the condition in which

proposedto he received them,

be deleted) 2. Nevertheless, the preceding para-
graph shall not apply:

(a}

(b} Asin ULIS art, 79 para. 2.

{c} ¥ part of the goods have been
consumed or transformed by the buyer
in the course of normal use before the
fack of conformity with the contract was
discovered or cught to have been dis-
covered,

(&)

(¢} Asin ULIS art. 79 para. 2.

Article 76

ULIS art. The buyer who has lost the right to
80 declare the contract avoided or fo require
the seller to deliver substitute goods by

virtue of article 75, shall retain all other
nlghts conferred on him by the present
w.

Article 77

ULIS ar, 1. Same as ULIS article 81 para. 1.

81
2, Same as ULIS articie 81 para. 2,
except, subpara. {b) which shall read:
{b) Where it is impossible for him
to return the goods or part of them, but
he has nevertheless exercised his right to
declare the contract avoided or to require
the seller to deliver subsiitute goods.

Section HI. SUPPLEMENTARY RULES
CONCRRNING DAMAGES

Article 78
Same as ULIS articie 82.

Article 79

ULIS art. Where the breach of contract consists

83 of delay in the payment of the price, the
seller shall in any event be entitled to
interest on such sum as is in arrear at a
rate of 6 per cent, but at least ar a rate
of 1 per cent more than the official dis-
count rate in the country where he has
his place of business or, f he has no
place of business, his habitual residence
[article 4 (a) and (b) applyl.

Commerits

The official discount rates are in many countries
fixed rather arbitrarily, based on monetary and other
financial considerations, and are often much lower
than the rates to be paid in private business. It is
therefore proposed to fix a minimum rate of & per cent
corresponding to the rate established in the Geneva
Convention of 1930 providing a Uniform Law for Bills
of Exchange and Promissory Notes (article 49).

Article 80
Same as ULIS article 84,

Article 81
Same as ULIS article 85.

Article 82

New The damages referred to in articles 80
and 81 shail not, however, exceed the
difference between the price fixed by the
contract and the current price at the time
when it would be in conformity with
usage and reasonably possible for the
buyer to purchase goods to replace, or
for the seller to resell, the goods to which
the contract relates.

Comments

The provisions contained in ULIS art. 25, art, 42
paragraph 1 {c¢) and art. 61 paragraph 2 exclude the
right to performance of the contract in cases where it
is in conformity with usage and reasonably possible
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to purchase goods to replace, or to resell, the goods to
which the contract relates. These provisions have im-
portant consequences for the calculation of damages
according to art. B4 paragraph 1 and art. 85 [new
arts. 80-81], because they mean that in the cases in
question the damages will be calculated on the basis
of the current price at the time when it is in conformity
with usage and reasonably possible for the buyer to
purchase goods in replacement, or for the seiler to
resell the goods. The majority of the Working Group
has been in favour of deleting the provisions contained
in ULIS arts. 25, 42 paragraph 1 (c) and 61 para-
graph 2.1n view of this it seems to be desirable to add
a provision to ensure that the deletion of the said
provisions in ULIS does not affect the substance of the
provisions in arts. 84 and 85 [new 80-81] as they now
appear in the ULIS context. It should also be kept
in mind that the abolishment of the concept of ipso
facte avoidance will influence the content of the rule
in present article 84 paragraph 1, since the time of
avoidance may be shifted and delayed, especially in
the case of non-delivery. This will be mitigated by the
proposed provision in new article §2.

Articles 83 to 86

Same as ULIS articles 86 to 89, [In the
remumbered article 83 the references

should be corrected to atticles 80 to
82.]

SECTION IV. EXEMPTIONS

Article 87
Same as ULIS article 74.

SECcTION V. PRESERVATION OF THE GOODS

Articles 88 to 92
Same as ULIS articles 91 to 95,

CHAPTER VI. PASSING OF THE RISK
Article 93
Same as ULIS article S6.

Article 94
ULIS art. 1. The risk shall pass to the buyer
97 when delivery of the goods is effected.
2, Same as ULIS article 101.
Comments

Paragraph 1 should be formulated so as not to make
the passing of the risk dependent on a (faultless)
delivery on time,

The present paragraph 2 is deleted as superfiuous
on the background of the revised article 20; cf. present
article 79 paragraph 2 (new art. 75 para. 2).

Articles 95 to 97

Same as ULIS articles 98-100. [In the
new art. 97 the reference in the first line
should be corrected to the second period
of revised article 21, paragraph 1.]

VII
OBSERVATIONS BY THE REPRESENTATIVE OF AUSTRIA
Articles 74-161 of ULIS

1. Since I have a very limited time at my disposal
to consider the various propoesals, I can give below only
a brief expression of opinion without elaborating on
the reasons for adopting the various attitudes. I must
also reserve the right to modify, if necessary, one or
other of the views expressed below if in the course of
the discussion at the next meeting of the Working
Group convincing arguments are put forward.

Article 74

2. The suggestions of the United Kingdom repre-
sentative appear to be generally acceptable,

Articles 75 to 77

3. With regard to paragraph 1 of article 75, T can
accept the amendments proposed by the United States
representative. 1 should however prefer to retain in
paragraph 2 the phrase “would be worthless to him”.

4.  With regard to article 76, I would prefer, like
the French representative, to retain the text {with the
exception of the word “fixed”), although I have doubts
regarding the Hungarian representative’s interpreta-
tion accerding to which the avoidance of the contract
would appear to be conditional,

5. 1 support the proposed deletion of article 77.

Articles 78 to 81

6. I am in favour of deleting subparagraph (a) of
article 79, paragraph 2, but I do not agree with the
Hungarian representative’s wish to add in subpara-
graph (c¢) {which would become subparagraph (b)},
the word “sold”. That appears to me to be going too
far. Similarly, I cannot support the French represen-
tative’s proposal to amend subparagraph (d) (which
would become subparagraph {c¢)}, which may perhaps
arise from a misunderstanding. The first part of the
wording proposed is uneeccssary. It would suffice to
use the same language as in paragraph 1 and state: “if
the impossibility of retarning the goods in the condi-
tion in which they were received is not due to the act
of the buyer or of some other person for whose conduct
he is responsible”,

7. I agree with the Hungarian representative that
the action to be taken on subparagraph (e) (which
would become subparagraph (d))} should depend on
the decision concerning article 33, paragraph 2.

‘8. In view of the wish to delete article 77, the re~
tention at least of article 80 is in my view desirabie.

9. I am not entirely convinced by the criticism
of article 81 {particularly paragraph 2). In particular,
the example of purchase for personal use does mnot
appear to me relevant, since it has been decided to ex-
clude retail sales from the scope of application of the
Uniform Law, It is clear that the calculation called for
by paragraph 2 will coften be more difficult than that
which is required for the application of paragraph I.
That does not seem to me to be an adequate reasen
for making the buyer liable to pay an almost fixed sum
which will hagdly ever correspond to the real benefits
{or lack of benefits).
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Articles 82 to 90

10. The Mexican representative took account of
my views in drafting his comments; 1 have therefore
nothing further to add.

Articles 91 to 101

11, 1 have nothing to add to the proposals which
the Mexican representative and I have already sub-
mitted with regard to this group of articles,

12. The amendments to all the articles from 61 to
101 submitted by the observer for Norway, depart fo
such an extent from the text of the 1964 Uniform Law
on the International Sale of Goods, particularly with
regard to presentation, that it would require consides-
ably more time to examine them than the period allo-
cated to members of the Working Group. X cannot there-
fore for the time being make any comments about the
document which will no doubt be carefully examined
in the course of the next session,

VIII

ORBSERVATIONS BY THE REPRESENTATIVE OF HuNGARY
FOR THE REVISION OF ARTICLES §2-90

Article 82 (1)

1. “Loss actually suffered” might create the impres-
sion that only damnum emergens is due, particularly if
the reader asks the question why did the UNCITRAL
modify the ULIS text. This impression seems to be
strengthened by using the word “actually”.

Article 82 (2)

2. I wonder whether “had foreseen™ should appear
in the text. If the party actually foresees losses on the
part of his partner in case of his breach, does he not
act in bad {aith?

Article 84

3. Ia substance I agree with the idea expressed in
this article. A problem, however, might arise in con-
nexion thereof in cases where the goods were delivered
with a delay.

{a) b) {c)
(i} the price fixed
by the coniract: 100 100 100
{ii)} price at the date
of delivery: 156 100 80
{iii) at the actual date
of delivery: 130 80 100

(a): The buyer has no damage if the prices under
(i1) and (iii) are contrasted with the price fixed by
the contract, H, however, the seller had delivered in
time the buyer could have sold the goods for 150 and
at the time of actual delivery he can sell them only for
130. If he receives only 30-—which seems to be the
proposed solution-—he will have a loss of 20.

(b): The buyer would have had no damage if the
selier had delivered at the time fixed by the contract,
At the time of actual defivery he has a loss of 20 and
it is fair that he obtaias 20 in damages.

{¢): The buyer would have had a loss of 20 if the
seller had delivered in time. At the date of actual de-

Iinzzry he has no damage, the rule is correct, subject
to 2,

4. It is not quite clear from the proposed text
whether the victim of the breach or the judge is given a
right of option between the price on which the delivery
took place and on which it was due, or whether in
cases where delivery actually took place later than the
time of performance, the price on that later date is
binding for the purposes of assessing the damages. If
the buyer has an option in this field, case under {¢)
might lead to an unwarranted result: the buyer would
be entitled to claim 20, and if the buyer had no option,
he would lose 20 in the case under (g).

Article 90

5. The term “delivery” in the ULIS means only
delivery of goods which conform to the contract, and
in the UNCITRAL draft it covers also delivery of non-
conform geods {see e.g. art, 97 and the comments of
the representative of Austria thereto). Having regard
to this fact ought art. 90 not be amended or supple-
mented? Are these rules applicable also in cases of
delivery of goods which are not in conformity with the
contract? In such cases the seller will most probably
have further expenses.

Articles 96-101 of ULIS

6. The simplifications proposed by the represen-
tative of Austria and the representative of Mexico are
very well-founded. The only remark I should like to
make is that perhaps article 96 could be retained, al-
though it seems to be sufficiently clear that most if not
all legal systems are rather unanimous in leading to
the same result and thus the article might be quite un-
necessary. My concemn is rather related to drafting
techniques and the niceties thereof. I do not see in
article 96 an endeavour to define risk, but rather a
dispositien in case the risk passes and I feel somewhat
uneasy to describe facts without providing for the legal
consequences.

7. I this is correct then the legal consequences
should follow the statement of facts to which they are
related. Therefore, if the Working Party would decide

“to retain article 96 of the ULIS, then it should appear

as article 99,

IX

OBSERVATIONS BY THE REPRESENTATIVE OF NORWAY
ON THE REPORTS ON THE REVISION OF ARTICLES 74-101

Article 74 of ULIS

1. 1 have no objections to the proposals made by
the United Kingdom, but would prefer the following
fanguage in paragraphs 1 and 2:

“1, Where one of the parties has not performed
one of his obligations, he shall neither be required
to perform nor be lable for his non-performance if
he can prove cither {a) that performance has be-
come impossible owing to circumstances of such
nature which it was not contemplated by the con-
tract that he should be bound to take into account
or to aveid or fo overcome, or {b) that, owing to
such circumstances, performance would be so radi-
cally changed as to amount to the performance of a
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quite other obligation than that contemplated by the
contract; if the intention of the parties in these
respects at the time of the conclusion of the contract
was not expressed, regard shall be had to what the
party who has not performed could reasonably have
been expected to take into account or to avoid or
to overcome.

“2. Where the circumstances which gave rise to
the non-performance, comstitute only a teraporary
impediment to performance, the relief provided by
this article shall cease to be available to the non-
performing party when the impediment is removed,
provided that performance would then, by reason
of the delay, not be so radically changed as to amount
to the performance of a guite other obligation than
that contemplated by the contract.”

2. - In the revised ULIS Norway has proposed to
transfer this article to a new article 87,

Articles 75-77 of ULIS :

3. I support the United States proposal regardin
article 75 (1) and have no objection to their pro-
posals concerning article 75 (2) and article 77. Nor-
way has proposed to transfer these provisions to a new
article 70 in the revised ULIS.

4.  As regards the United States proposal to nar-
row the language of article 76 1 share the doubis ex~
pressed by the French and Hungarian representatives.
Like the representative of Hungary I think that ar-
ticle 76 should be harmonized with article 48, but I
would not amalgamate them into one single article. I
refer to the Norwegian proposal to transfer article 76
to a new article 68, cf. also the proposed revised
article 48.

Articies 78-81 of ULIS

5. Norway has proposed to transfer article 79 to
a new article 75 and to extend the scope to cover also
the buyer’s right to require the seller to deliver substi-
tute goods (cf. ULIS article 97 (2)). Further, in
paragraph 2 c, it is proposed to add as an alternative
after the word “discovered” the following: “or ought
to have been discovered”.

6. As regards article 79 paragraph 2 d I am not in
favour of the French proposal, even with the amend-
ment proposed by Hungary. In my opindon it is impor-
tant that the exceptions in paragraph 2 cover, among
others, perishment, deterioration or transformation as
a result of the very nature of the goods (e.g. perishable
goods), regardless of whether the perishment etc. is
caused by their non-conformity. Such cases are not
covered by other subparagraphs than subparagraph 2 d.
. Subparagraph 2 d should therefore include these cases
as well as fortuitous (accidental) events and the con-
duct of the seller or a person for whose conduct he
is responsible. I have no objection to amalgamating
subparagraphs 2 « and 2 d, provided that perishment
as a result of the defect is still mentioned.

7. 1 have no objection to the present subpara-
graph 2 e of article 79.

8. Article 80 should be kept and extended to cover
the buyer’s right to require the seller to deliver sub-

stitute goods (cf. the new article 76 proposed by
Norway).

9. Asregards article 81 1 refer to the new article 77
proposed by Norway, in particular the proposed exten-
sion of subparagraph 2 b. I have no comment cn the
French suggestion,

Articles 82-90 of ULIS

10. 1 refer to the new (renumbered) articles 78-
86, cf. 69, proposed by Norway,

11. T have no objection to the title etc. of sec-
tions proposed by Mexico. As regards the draft text
of article 82 proposed by Mexico, 1 miss an express
reference to loss of profit (cf. article 86).

12. Concerning article 83 Norway has proposed
(in a new article 79) to fix an interest rate of a mini-
mum 6 per cent, so as not to depend entirely on official
discount rates, which in many couniries may be fixed
rather arbitrarily.

13. Regarding article 84 it should be kept in mind
that the abolishment of the concept of ipso facto avoid-
ance will influence the content of the rule in present
paragraph 1, since the time of avoidance may be
shifted and delayed, especially in the case of non-
delivery (resp. pon-payment of the price). I therefore
agree with the representative of Austria that one should
reconsider whether the best rule is to rely on the cur-
rent price on the date of actual avoidance. The date
of actual delivery (resp. time for delivery) is proposed
by Austria and Mexico. This date seems, however, 10
be less satisfactory in cases of transport and delivery
to a carrier (in which case the buyer may mot yet
have knowledge of the breach) as well as in cases of
non-delivery (in which case the buyer may not yet have
had sufficient reason or even the right to avoid the
contract until some further time has passed). It should
therefore be considered to 1ely on the date on which
the goods are handed over to the buyer or placed at
his disposal at the place of destination, unless the buyer
has declared the contract avoided on an earlier date,
in which case that date should be the basts. In the
case of non-delivery (or non-payment) one should
rely either on the date of actual avoidance or on the
earliest date on which the contract could have been
avoided. Further it should be considered to make it
clear in the text whether damages always may be in-
creased if any additional damage is proved (of. ar-
ticle 86).

14. Norway has proposed to insert a new article
after present article 85 (a new article 82) for cases
where it is in conformity with usage and reasonably
possible for the buyer to purchase goods to replace, or
for the seller to resell, the goods to which the contract
relates. Cf. present ULIS articles 25, 42 (1) ¢ and
61 (2).

15. Norway has proposed to transfer present ar-
ticle 90 on expenses to the beginning of chapter V,
as an initial article 69 (without separate section and
title).

Articles 91-101 of ULIS

16. I would prefer to keep article 96.

17. As regards article 97 1 refer to the new ar-
ticle 94 proposed by Norway. The present paragraph 2
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is proposed to be deleted as superfiuous on the back-
groundd of the rev. article 20, of. present article 79,
paragraph 2.

18. I have no serious objectioms to the present
articles 98-100. In artiole 100 the reference in the
first line should be cormrected to the second period of
rev. article 21, paragraph 1. I think there may still be
room for article 100.

19. Norway has proposed to transfer article 101
to article 97 (new article 94) as a oew paragraph 2.

X

COMMENTS OF THE REPRESENTATIVE OF HUNGARY
ON ARTICLE 74 ok ULIS

1. On the comments and proposals of the United
Kingdom, “Form”, paragraph 1 (a):* It is indeed clear
from article 35.2 and 36 ULIS that the word “liable”
embraces subjection to any remedy. In this case, how-
ever, it might be superfluous or even misleading to
use other words in article 74. This might create the
impression that articles 35.2 and 36 do not cover the
same field covered by the proposed text of paragraph 1
in comment {a}. It might be asked why do articles 35.2
and 36 not use the same words. The extensive meaning
of the word “liable” can also be deduced from para-
graph 3, article 74.

2. Ibid., paragraph 1 (b): I wonder whether the
proposed text under the heading “Substance” eliminates
the evils which the proposal strives to eliminate.

{(a) An “absence of clear understanding” is also
present in respect of “radically changed” or “an obli-
gation quite different”, not to speak of the fact that
the proposed text also contains the incriminated expres-
stons (in fine).

(b) “Impossibility” is also subject to “doubt amd
divergence between national jurisdictions™.

{¢) The difficult problem of cause and effect is not
eliminated by the proposed text, only transferred to
another level (“impossibility owing to such circum-
stances™).

(d) The proposed text is much more complicated
than the original. As it is one of the aims of the Work-
ing Group to simplify the ULIS. I wonder whether it
brings such improvements as to warrant such a result,

3. Ibid., paragraph 2:

(a) The original rule in ULIS applies also while
the temporary impediment has not yet come o an end,
the proposed rule does not. Under this latter rule a
radical change becomes relevant only when the tem-
porary impediment has ceased to exist. I believe that
a “radical change” should be relevant also before the
temporary impediment has been removed.

* See above in this annex, section I,

{b) This indicates a shortcoming of ULIS, Why
should the “radical change” be refevant only where
there is a temporary impediment? Moreover: what is
the reason for concentrating in paragraph 1 on the
causes of breach and in paragraph 2 on the results
thereof? From this point of view the text of paragraph 1
as suggested by the representative of the United King-
dom is far better than that of the ULIS, provided that
it would apply to paragraph 2 as wel because it com-
bines the cause and the result of the breach and pro-
vided that the word “impossibility” is omitted (see
under 5 below). But if such a distinction should never-
theless be maintained for different sets of breach, the
division line should not run between temporary impedi-
ment and other cases of breach but perhaps between
delay and other cases of breach. This needs further
consideration. Consequently we should either have the
“either . . . or” construction of the text suggested by
the representative of the United Kingdom or use “due
to” (or any other expression) in paragraph 1 and
“radical change” in paragraph 2 for all cases of delay.

4. Ibid., paragraph 3: I wonder whether “the con-
tract avoided” should be inserted. This would, to a
great extent, reduce the meaning of “liability” in
paragraph 1 to damages. Exemption would then mean
only exemption from paying damages and from re-
quiring specific performance which is anyway heavily
restricted {see article 41, ULIS).

5. “Restriction” 1o frustration: Both the represen-
tative of the United Kingdom and the representative
of Ghana advocate the “restriction” of the field of
application of article 74 to frustration. I have the im-
pression that the provisions of ULYS do not provide for
a broader scope for exemptions than it would provide
for if based on frustration. Frustration is after all a
common law term and concept and ULIS tries to find

words equally workable under many civil law systems
as well.

As it seems, the two distinguished delegates feel
uneasy in respect of the very Continental brevity of the
expression “was due to”. Perhaps their doubts and
misgivings might be reduced by supplementing the ex-
pressions in paragraph 1: “he was not bound to take
nto account or avoid or overcome” by the following
words (subject to linguistic improvement): “or did
not fall within his sphere of risk”. This might be about
as vague as any wording we can find in this field but
would at lcast cover the case of an unforeseen rise in
prices mentioned under the heading: Form, para-
graph 1 (b) by the representative of the United King-
dom. In that case the word “impossibility” might not
appear in the text. This concept is namely much nar-
rower in many civil law systems than the “impossibility”
of frustration. It usually covers only physical and legal
impossibility, although the Germans frequently used
the term “economic i sibility” also (particulatly be-
fore the doctrine of “Wegfall der Geschiiftsgrundlage”
was generally accepted) in which case impdssibility
would by and large cover the “impossibility” of frus-
tration.
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5. Report of the Secretary-General: issues presented by chapters IV 1o VI

of the Uniform Law on the International Sale of Goods (A/CN.9/87,
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1. 'This is a sequel to the report presented to the
Working Group at its fourth session.? That report
examined uaresolved problems presented by the Uni-
form Law on the International Sales of Goods (ULIS)?
in chapter II, “Obligations of the selier”; in response
to @ request by the Working Group, the report set

1 “()bligations of the seller in an international sale of goods:
consolidation of work done by the Working Group and sug-
gested solutions for umresolved problems: report of the
Secretary-General”  {A/CN.9/WG.2/WP.16;  UNCITRAL
Yearbook, Vol. IV: 1973, part twe, [, A, 2), herein cited as
“Report of the Secretary-Gereral on obligations of the seller”.
This report was reproduced as annex II to the progress report
of the Working Group on the International Sales of Goods on
the work of its fourth session (A/CN.9/75), herein cited as
“Report on fourth session™ (UNCITRAL Yearbook, Vol IV:
1973, part two, 1, A, 3). )

2Fhe Uniform Law (ULIS) is annexed to the Convention
Relating to a Uniform Law on the International Sale of Goods
which was signed at The Hagoe on i July 1964, The Conven-
tion and Uniform Law appear in the Register of Texts of Con-
ventions and Other Instruments Concerning International Trade
Law, vol, I, at chap. I, 1 (United Nations publication, Sales
No. E.71.V.3}, herein cited as “"Register of Texis”,

problems,

2. The proposals included the consolidation and
unification of the separate sets of remedial systems
contained in chapter IIf of ULIS. Part I of the present
report includes a comparable proposal with respect to
the separate sets of remedial provisions ia chapter 1V,
“QObligations of the buyer”. Subsequent parts of the
present report consider possible solutions to problems
presented by chapters V and VI of ULIS, as revealed
by the comments and proposals by Governments,®
and adjustments that may be advisable for conformity
with decisions taken at prior sessions of the Working
Group.t

% See “Analysis of comments and proposals by Governments
relating to articles 71 to 101 of ULIS”® (A/CNS/WG.2/
WP.17), herein sited as “Analysis”,

% Earlier reports of the Working Group: report on first ses-
sion {January 1970} (A/CN.9/35}, UNCITRAL Yearbook,
Vol. I: 1968-1970 part three, I, A, 2; report on second session
{December 19707 (A/CN.9/52), UNCITRAL Yearbook,
Vol. If: 1971, part two, T A, 2; repori on third sessior {Janu-
ary 1972) (A/CN.9/62), UNCITRAL Yearbook, vol. III:
1972, part two, [, A, 5.
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1. CHAPTER IV. OBLIGATIONS OF THE BUYER

A, SUBSTANTIVE OBLIGATIONS OF THR BUYER WITH
RESPECT TO PERFORMANCE OF THE CONTRACT

1. Action taken at fourth session

3. The Working Group at its fourth session con-
sidered four articles {56-59) in chapter IV of ULIS
dealing with the substantive obligations of the buyer.
Article 56 of ULIS (a general introductory provision)
was approved without modification. The Working
Group approved a revised version of article 57 (fixing
the price), and deferred action on article 58 (net
weight) until the current (fifth) session. With respect
to article 59 (place of payment), the Working Group
approved paragraphs 1 and 2; consideration of a pro-
posed third paragraph (compliance with national law
to permit the seller to receive the price} was deferred
until the current session.®

2. Place and date of payment: articles 59 and 60

4. Articles 59 and 60 of ULIS comprise a subsec-
tion entitled: “B. Place and date of payment”, Analysis
of these two sections discloses that they are incompiete
with respect to the date for payment of the price, and
mest particularly with respect to the important practical
question of the relationship between the time for
payment and for the handing over or dispatch of the
goods. The omission seriously impairs the clarity and
workability of the law. Merchants need a clear, unified
picture as to both where and when payment is (o occur;
and the vital aspect of payment needs to be placed in
relationship to step-by-step performance of the sales
contract by both parties.

5. To analyse the rules of ULIS that bear on the
subject of section 1B, “Place and date of payment”,
it will be necessary to examine the interrelationship
among several articles of ULIS. Following this analysis,
an attempt will be made to unify and simplify the rules
in question.

6. At first glance it would be assumed that ar-
ticle 59 (1) of ULIS attempts to deal with the relation-
ship between payment by buyer and seller’s perform-
ance. Article 59 (1) states that “where the payment
is to be made against handing over of the goods or
documents, [the buyer shall pay] at the place where
the handing over of documenis takes place.” However,
examination of this provision shows that it is a tau-
tology. The “rule” only applies “where the payment
is to be against the handing over of the goods or of
documents”. This premise for the rule on the place of
payment necessarily assumes that the place for handing
over the goods (or documents) and the place for
payment of the price must be the same; articulating
the conclusion that the payment shail be made at the
place of the handing over of the goods merely restates
the premise in different words and adds nothing to the

5 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Yol IV: 1973, part two, I, A, 3), paras. 150-177. The
Working Gronp alse deferred conwideration of articles 60-70
of chapter IV (ibid., para. 178). See also: “Compilation of
legislative texts approved by the Working Group at ifs first
four sessions” (A/CN.9/WG.2/WP.18) herein cited as “Com-
pilation", reproduced in this volume, part two, I, 2, above.

general rule of ULIS that the parties shall perform
the agreements they undertake. Such a circular state-
ment is presumably harmiess. Buf it must be borne in
mind that article 59 fails to set forth a norm which
{in the absence of contractual provision) deals with
the question as to when the buyer is obliged to pay
for the goods in relation to the time for the handing
over of the goods or documents.

7. To find an answer to this basic question it is
necessary to piece together other widely separated and
complex provisions of ULIS. Over 10 articles later, it
is possible fo find in article 71 the following sentence:
“Except as otherwise provided in article 72, delivery
of the goods and payment of the price are concurrent
conditions”. “Concurrent conditions” is a legalistic
concept not readily understandable by merchants, or
even by lawyers from different legal systems; this pro-
vision is, however, presumably intended to express two
important norms: (1) the buyer is not obliged to pay
before he receives the goods; (2) the seller is not
obliged to surrender the goods before he is paid. Both
of these norms implement a common principle: reliance
on the credit of another party, in spite of its frequency,
calls for an assessment of the facts at hand and con-
sequently is not required unless the parties have speci-
fically so agreed.

8. One difficulty is that under the above provision
in article 71 of ULIS, the price I3 to be paid concur-
rently with “delivery” (in the French text, délivrance).
In ULIS, “delivery” ({délivrance)-——unlike “handing
over” (remise}—~does not refer to the surrender of
possession or control of the goods. Instead, “delivery”
is a complex and artificial concept the implications of
which must be gathered from widely separate and com-
plex provisions. To implement article 71 it s necessary
in ULIS to look first at article 19, which sets forth
rules on “delivery”; the Working Group at its third
session found that article 19 was unsatisfactory, and
at the fourth session decided that this article should
be deleted.® In place of the attempt to define the con-
cept of “delivery” the Working Group at the fourth
session approved rules in article 20 on the steps to be
taken by the seller to carry out his obligation to effect
delivery.”

9. Under article 71 the rule that delivery and
payment are “concurrent conditions” is applicable
“except as otherwise provided in article 72", Article 72
applies only “where the contract involves carriage of
the goods and where delivery is, by virtue of para-
graph 2 of article 19, effected by handing over the
goods to the carrier”. dn this setting, article 72 pro-
vides rules desipned to reinforce the general proposi-
tion of article 71 to the effect that the seller is not
required to either dispatch the goods or surrender
control over the goods to the buyer until the buyer has

& Report on third session (Fanuary 1972) (A CN.9/62/Add.1)
(UNCITRAL Yearbook, Vol. III: 1972, part two: I, A, 5), paras.
15-21; Report on fourth session {1973) (A/CN.9/75)}, paras. 16+
21 (UNCITRAL Yearbook, Vol. IV: 1973, part two, I, A, 3).
See miso report of the Secretary-General on “delivery” in ULIS
(A/CNY/WG2/WP.8) {UNCITRAL Yearbook, Vol III:
1972, part two: 1, A, 1), paras. 37-40 and annex III,

T Report on fourth session, paras. 22-29; UNCITRAL Year-
book, VoI, 1V: 1973, part two, 1, A, 3.
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paid for the goods, However, the intended result is
obscured by the reference to “delivery” of the goods.®

10. To sum up, section IB, *Place and date of
payment” (articles 59 and 60), fails to deal with the
most important problems under this heading; widel
scattered provisioms in articles 19, 71 and 72 toucz
on these basic questions but the answers are unclear
and, on occasion, unfortunate, It would scem advisable
to set forth 2 more complete presentation under the
above heading in section IB, “Place and date of
payment”. :

11. Such a presentation, which draws on the rules
of articles 71 and 72, is set forth below as a redraft of
article 60. It will be noted that paragraph 2 of the
redraft takes account of the role played by docu-
mentary letters of credit in facilitating the exchange of
goods for the price. The operative provisions on pay-
ment in ULIS virtually ignore this basic commercial
arrangement.® The detailed operations of the docu-
mentary letter of credit must, in the interest of flexi-
bility, be left to commercial usage; however, a direct
reference to the documentary credit seems essential in
a modern commercial law. Further questions can best
be considered after examination of the draft provision,
which follows:

(a} Proposed redraft of article 60 [bis]

1. The buyer shall pay thé price when the seller,
in accordance with the contract and the present law,
hands over the goods or a document controlling pos-
sessionn of the goods.

2. Where the contract involves carriage of the
goods, the seller may either:

{a) By appropriate notice require that, prior to
dispatch of the goods, the buyer at his election shall
in the sefler’s country either pay the price in ex-
change for documents controlling disposition of the
goods, or procure the establishment of an irre-
vocable letter of credit, in accordance with current
commercial practice, assuring such payment; or

(b) Dispatch the goods on terms whereby the
goods, or documents controlling their disposition,
will be handed over to the buyer at the place of
destination against payment of the price.

8 1t will be noted that the quoted rule of article 72 penmitting
the seller 1o require payment at destination against surrender
of docurments applies when two conditions are met: (1) the
contract imvolves carriage of the goods and (2) “delivery” under
article 19 (2) is effected by handing over goods to the carrier,
In view of the role which “defivery” in ULIS plays in connexion
with risk of loss (see article 97 of ULIS) the above rule of
article 72 would seem to be inapplicable when the contract
provided that risk in transit would remain with the seller. In
such shipments the seller would have as much or more justifi-
cation for surrendering the goods at destination only when the
buyer pays, but the use of the “delivery” comcept in ULIS
mzkes it difficult to reach this necessary result.

9 Article 69 of ULIS refers to various payment devices,
including the documentary credit, but the provision is without
independent effect for i is expressly dependent on provisions
in the contract or the appiicability of usages or laws or reguia-
tions in force. This article consequently adds little or nothing
to other provisions of ULIS. See articles 3 and 9, as approved
by the Working Group; these articles are reproduced in the
Compliation (A/CN,9/WG.2/WP.18; reproduced in this vol-
ume, part two, 1, 2).,

3. The buyer shall not be bound to pay the price
until he has bad an opportunity to inspect the goods,
unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such
opportinity,

{b) Discussion of draft provision

12. Paragraph 1 serves two basic functions, The
first is to define the time when payment of the price
is due. The time is specified in terms of the seller’s
performance in handing over the goods {or documents
controlling them). This approach is appropriate in
terms of the nature of performance of a sales contract.
The seller’s performance, in procuring or manufactur-
ing the goods and, in the normal case, readying them
for shipment involves more complex processes than
the payment of the price. Often, under the contract or
applicable usage, there is some leeway in time for the
seller to complete these processes and to tender the
goods to buyer or dispatch them by carrier. (Sece
ULIS, article 21.) Before the seller is ready to perform
the contract the price is not due; when the point is
reached, the price is due-—uniess, of course, the parties
have agreed on delivery on credit. The draft in para-
graph 1 thus establishes a norm for the time of pay-
ment—an essential feature that is lacking from the
section of ULIS entitled “Place and date of payment”.

13. The second function of the draft is to articulate
the accepted commercial premise that, in the absence
of specific agreement, neither party is obliged to extend
credit to the other; i.e., the buyer is not obliged to pay
the seller unti! he has control over the goods, and the
seller is not required to relinquish control until he
receives the price.

14, 'The draft in paragraph 1 takes account of the
fact that control over the goods may be effected by
possession of a document that controls possession of
the goods. The phrase “document controlling posses-
sion of the goods” would be understood to refer to
documents such as negotiable bills of lading or similar
decuments of title under which the carrier requires
surrender of the document in exchange for delivery of
the goods.0

15. Paragraph 2 applies the basic principies of
paragraph 1 to the circumstances that arise when the
contract calls for carriage of the goods.

16, Paragraph 2 (a) affords the seller the oppor-
tunity to require that the price be paid before he dis-
patches the goods. In the sales governed by this law,
the goods normally will be shipped to another country;
the carriage will often be to a distant point and subject
to substantial freight expense, Paragraph 2 (a) affords
the seller the opportunity to avoid two hazards: (a) if
the price is paid at destination, exchange control restric-
tions may make it impossible for the seller to receive
the benefit of the sale; (5} H the buyer rejects the goods
at a distant point the seller may incur sericus expenses
in reshipping or redisposal of the goods—expenses

10 Whether a document controls possession of the goods
depends on the provisions of the document in question and on
applicable taw, The reference in paragraph 1 to the effect of the
document seems preferable to referring to the designations of
such documents. such as “megotiable bill of lading” or “docu-
ment of title”, since such designations lack a uniform meaning.

R i
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which, in view of the uncertainties inberent in litigation
and the buyer’s credit, the seller may never be able to
recover. Such considerations seem to underlie provisions
in articles 59 and 72 of ULIS, but it is hoped that the
statement of such rules as part of a unified presentation
on the date and place of payment will be clearer and
less subject to gaps and technicalities.

17. Under paragraph 2 (a), it will be noted that
if the seller requires payment before dispatch of the
goods, the buyer may elect to follow the customary and
efficient procedures for handling such payment by
establishing an irrevocable letter of credit in the seller’s
country.!* Pursuant to the general rule in paragraph 1
and “current commercial practice” (paragraph 2),
pavment under the letter of credit would be due only
on the presentation of documents that control possession
of the goods*? :

18. Paragraph 3 brings together, in the setting of
the exchange of goods for the price, rules on the right
to inspect before payment which appear in articles 71,
72 (1) and 72 (2) of ULIS. These three provisions
of ULIS seek to express the general rule that the buyer
may inspect the goods before he pays for them unless
the arrangements for payment on which the parties have
agreed are inconsistent with such inspection. Para-
graph 3 of the draft states this as a single, uniform
rule which is designed to avoid problems of interpreta-
tion that could arise under ULIS from the necessity
to reconcile paragraph 1 and paragraph 2 of article 72,
Under 72 (1) of ULIS (last sentence} the handing
over of goods at destination would normally be ar-
ranged by sending the documents (inciuding a ne-
gotiable bill of lading) to a colecting bank in the
buyer’s city, which would surrender the documents in
exchange for payment of the price.’® In such a payment
article 72 (1) states that “the buyer shall not be bound
to pay the price untii he has had an opportunity to
examine the goods”. On the other hand, paragraph (2)
states:

“Nevertheless, when the contract requires payment
against documents, the buyer shall not be entitled
to refuse payment of the price on the ground that
he has not had an opportunity to examine the goods.”
19, The difficulty of reconciling these provisions of

paragraphs 1 and 2 of article 72 of ULIS can be
iliustrated by the following cases:

(&) Case No. I. The contract calls for payment
of the price on presentation of a negotiable bill of
lading at the point of arrival of the goods and only
after arrival of the goods.

(b) Case No. 2. The contract calls for such pay-
ment against documents prior to the time when arrival

11 |t seems adequately clear that the leiter of credit has been
“astablished™ if it has ecither been issucd or confirmed in the
seller’s country.

12 Under “current commercial practice” the letter of credit
may also requite the presentation of other documents related
to the shipment. See ICC, Uniform Customs and Practice for
Documentary Credits, Regisier of Texts, Vol. I, chap. 11, B.
Howcver, specifying such details in an international convention
would probably resudt in excessive rigidily.

13 The collecting bank, acting for the seller, would normally
hold both the bill of lading and a sight draft, drawn by the
seller, calling for payment of the price. On payment of the
draft, the coilecting bank would surrender the bill of lading

of the goods could be expected, or at a place remote
from the place of arrival.

20. In case No. 1, inspection would be feasible,
and the seller may be expected to provide therefor
by an appropriate instruction on the biil of lading or by
appropriate instruction to the cartier. In case No. 2, the
terms of the coniract show that inspection before pay-
ment was incensistent with the procedures for delivery
and payment to which the parties have agreed. Underthe
proposed draft, an effective tender of delivery by the
seller would require that an opportunity for inspection
be provided in case No. I, but not in case No. 2. It
seems difficult to work out satisfactory solutions for
these standard situations under paragraphs 1 and 2 of
article 72 of ULIS.

21. It will be noted that the above draft provision
is designated as “Article 60 [bis]”, 'This designation
reflects the fact that questions have been raised as to
the need for article 60 of ULIS .24 If the Working Group
decides to delete this article, the above draft provision
could take its place. If the Working Group retains
article 60 of ULIS, the above draft provision could
appropriately follow this article.

B. REMEDIES FOR BREACH OF CONTRACT

1. Consolidation of separate sets of remedial pro-
visions applicable to breach of the sales contract by
the buyer

22. Chapter IV of ULIS, entitled “Obligations of
the buyer”, sets forth only a few substantive rules as
to the buyer’s obligations but intersperses among these
provisions three separate sets of remedial provisions that
apply when the buyer fails to perform one or another
of his substantive obligations. Thus, in chapter IV,
separate remedial provisions appear in: (a) arti-
cles 61-64 (remedies for non-payment), (b} ar-
ticles 66-68 (remedies for failure to take delivery),
and (¢) article 70 (remedies for failure to perform
“any other” obligation). This fragmentation of remediat
provisions parailels the approach of chapter III of
ULIS, “Obligations of the seiler”. The Working Group
at its fourth session decided that the separate sets of
remedial provisions in chapter III should be con-
solidated.’> The reasons for consolidating the remedial
provisions in chapter II1 appear aiso applicable to
chapter IV. The report of the Secretary-General pre-
sented to the Working Group at its fourth session
analysed in detail the problems resulting from the
creation of separate sets of remedial provisions for
various aspects of the performance of a sales contract.
As the report noted, unifying such provisions has the
following advantages:*¢

14 Spe the analysis of comments and proposals presented to
the Working Group at its fourth session (A/CN9/WG.2/
WP.15, UNCITRAL Yearbook, Vol. IV: 1973, part two,
1, A, 1), paras. 25-26. The need for atticle 60 of ULIS may be
farther diminished by adoption of the provisions or time for
payment set forth in the above draft proposal.

16 Report on fourth session {A/CN.9/75; UNCITRAL Year-
book, Vol. IV: 1973, part two, I, A, 3), paras. 79-137,

16 The report of the Secretary-General {A/CN.9/WG.2/
WP.6) is reproduced as annex il to the report on fourth session
{A/CN.9/75; reproduced in UNCITRAL Yearbook, Vol, IV:
1973, part two, 1, A, 2). Consolidating the remedial provisions
is discussed at paras. 27-57, 111-155, and 158.162. The reasons
for such consolidating are summarized at para. 177, .
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(a) A unified structure avoids gaps, complex cross-
references and inconsistencies which result from such
separate sets of remedial provisions, As a result, unified
provisions can be drafted with greater simplicity and
clarity;

(b) All of the substantive provisions on what the
party shall do can be placed together and need not
be interrupted by complex and technical rules on
remedies for non-performance. Such a unified presenta-
tion of substantive duties makes it easier for merchants
to understand, and perform, their obligations;

(¢) Repetitive and overlapping provisions can be
omitted, thereby simplifying and shortening the law.
As the Secretary-General’s report pointed out, the
length and complexity of ULIS has been the subject
of widespread comment; meeting these criticisms should
be of assistance in facilitating the more widespread
adoption of the Uniform Law,

23. 1In view of the action by the Working Group
consolidating the separate sets of remedial provisions
in chapter III, “Obligations of the seller”, it seems
likely that the Working Group would wish to consider
a comparable consolidation in chapter IV, “Obligations
of the buyer”. Consequently, this report will consider
first the provisions on the substantive obligations of
the buyer, Examination of chapter IV discloses that
it contains very few substantive provisions on perform-
ance by the buyer. This fact, reflecting the relatively
narrow scope of the buyer’s performance (payment of
the agreed price), enhances the desirability and feas-
ibility of consolidating (a) the substantive provisions
and (b} the remedial provisions of chapter IV.

24, The first four of the substantive provisions in
chapter IV, articles 56 to 59, were considered by the
Working Group at its fourth session.!? Article 60, and
a proposed article 60 bis, were considered above (para-
graph 11).

25. Articles 61-64 of ULIS comprise a subsection
entitled “C, Remedies fox non-payment”. For reasons
mentioned above (paragraphs 22-23), these remedial
provisions will be considered later in connexion with
a consolidation of the remedies of the seller.

26, Section II of ULIS, entitled “Taking delivery”
(articles 65-68) is primarily composed of remedial pro-

visions that duplicate those of subsection C of section I
of ULIS. One of the relatively few substantive pro-
visions in this section is article 65. This article consti-
tutes merely a definition of “taking delivery”. (The
buyer is required to “take delivery” by article 56.)
Retention of article 65 in its present form seems to
present no problems.?®

17 Report on fourth session (A/CN.9/75; UNCITRAL Year-
bock, Vol. IV: 1973, part two, I, A, 3), paras. 15‘0-1??. 1t
will be noted that article 58 (computation by net weight) was
placed in square brackets with final action deferred until the
present session (ibid., para, 171). Action on a proposed third
paragraph for article 59 was similarly deferred (ibid., paras.
173-177).

18 The analysis of comments and proposals presented to the
Working Group at its fourth session stated that no comments
had been made on this article (A/CN.9/WG.2/WP.15;
UNCITRAL Yearbook, Vol. IV: 1973, part two, I, A, 1,
paras. 33-34),

27. Article 66 sets forth remedial provisions for
failure of the buyer to take delivery. (This article
parallels article 62, which sets forth remedial provision
for failure of the buyer to pay the price.) For reasons
stated above (paragraphs 22-23), a consolidated set
of remedial provisions will be set forth later (para-
graph 36 below) following a unified presentation of
the buyer’s substantive duties,

28. Article 67 of ULIS is primarily concerned
with the substantive rights and duties of the seller and
the buyer when the contract gives the buyer the right
fo make certain specifications with respect to the “fornt,
measurement or other features of the goods”. In ad-
dition, this article includes in paragraph 1 a brief
clause providing a remedy for failure of the buyer to
make such a specification. The text of article 67 (with
remedial provision in ijtalics) is as follows:

Article 67

1. If the contract reserves to the buyer the right
subsequently to determine the form, measvrement
or other features of the goods (sale by specification)
and he fails to make such specification either on the
date expressly or impliedly agreed upon or within
reasonable time after receipt of a request from the
seller, the seller may declare the coniract avoided,
provided that he deoes so promptly, or make the
specification himself in accordance with the require-
ments of the buyer in so far as these are known to
him.

2. If the seller makes the specification himself, he
shall inform the buyer of the details thereof and shall
fix a reasonable period of time within which the
buyer may submit a different specification, If the
buyer fails to do so the specification made by the
seller shall be binding.

29. It will be noted that the italicized remedial
provision is so brief that it could be retained in this
article without significantly impairing the advantages
(discussed at paragraphs 22-23 above) of establishing
a single, consolidated set of remedies applicable to
breach of contract by the buyer. However, this remedial
provision presents certain issues of policy that the
Working Group may wish to consider.

30,  Under article 67 (1) of ULIS, if the buyer
fails to make a specification “on the date expressly or
impliedly agreed upon”, the seller may “declare the
contract avoided, provided that he does so promptly”.
Under this provision, the seller may promptly declare
the contract avoided without regard to the extent of the
delay in making the specification and without regard to
whether the delay constitutes a fundamental breach of
contract. In this respect, the above provision is incon-
sistent with articles 26 (1), 30 (1), 32 (1), 43,45 (2},
52 (3), 55 (1) (a), 62 (1), 66 (1) and 70 (1) (a)
of ULIS and with the remedial provisions applicable to
breach by the seller established by the Working Group
at its fourth session.?® Under all of these provisions,
the severe remedy of avoidance of the contract is avail-

12 Report on fourth session (A/CN.9/75); UNCITRAL
Yearbook, Vol. IV: 1973, part two, I, A, 3, para, 108 (ar-
ticle 44 (1) (a}); see also Compilation (A/CN.9 WG.2/
WP.18, reproduced in this volume, part two, I, 2 above.
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able only for a fundamental breach of contract.2? It is
not evident that a brief delay by the buyer in supplying
specifications to the seller would always be more serious
than a delay by the seller in supplying the goods or a
delay by the buyer in paying for them. Hence, in the
interest of consistency and of sound policy, it would
seem desirable to delete the italicized remedial pro-
visions from article 67, so that delay or failure of the
buyer to supply specifications would be subject to the
general remedial provisions applicable to a breach of
contract by the buyer.?!

31. Article 68 sets forth remedies for failure of
the buyer “to accept delivery of the goods or to make
a specification”, For reasons indicated above (para-
graphs 22-23) the substance of this provision will be
included in a consolidated remedial provision for chap-
ter IV, (See paragraph 36 below.)

32. Article 69 sets forth, in one brief sentence, the
only substantive provision in subsection III, “Other
obligations of the buyer”. Even this article is without
independent effect, for the buyer’s obligation is con-
fined to taking those steps with respect to guaranteeing
payment of the price that are “provided for in the con-
tract, by usage or by laws and regulations in force”. It
seems unnecessary to repeat that the buyer shall per-
form his contract; ULIS in article 9 gives effect to
usages; and it seems that “applicable”™ laws and regu-
lations would continue to be “applicable” without such
a vague (and circular) provision. Setting up this sep-
arate section on “Other obligations of the buyer” prob-
ably resulted from the creation of separate categories
for the buyers’ duties (“Section I. Payment of the
price”; “Section II, Taking delivery™), each with its
own remedial system. This attempt to categorize the
buyer’s duties created the need for a residuary “catch-
all” section for any obligation of the buyer that might
fall outside the first two sections. This problem is
avoided by a unified presentation of (g) the buyers
substantive duties and (b) the remedies applicable to
the breach of any of his substantive duties.

33. Since article 69 has no independent effect it
could be omitted; by the same token its retention prob-
ably would not be harmful. However, provisions on
payment (including assuring payment by establishing
a documentary credit) were included in the proposed
redraft of article 60 [bis] (paragraph 11 above). If an
article along the lines of that proposal is adopted by
the Working Group, there would be some gain in clarity
and simplicity from omitting article 69 of ULIS.

34. Article 70, the last article in chapter IV, “Ob-
ligations of the buyer”, provides a sct of remedies for
section ITI, “Other obligations of the buyer”. Such sep-
arate scts of remedies would, of course, be unnecessary

20 [n many provisions of ULIS, and in the remedial system
appraved by the Working Group at the fourth session {(arts. 43
and 44 (1 (b)) the innocent party may establish a basis for
avoidance of the contract by a notice to perform within a
fixed time of reascoable length (Nachfrisr). Article 67 (1)
of ULIS provides for a notice by the seller to the buyer, but
the seller may avoid the contract for any delay in providing
specifications without regard to whether such a notice has been

iveq.

& 21 The proposed structure for chapter 1V is set out in para-
graph 45 below. That presentation shows the proposed location
of article 67 in the chapter.

if the Working Group established a consolidated set of
remedies for chapter IV.

(a) Approach to drafting consolidated
remedial provisions

_ 35, For reasons noted above (paragraphs 22-23),
it seems probable that the Working Group would wish
to establish consolidated remedies for chapter 1V, based
on the consolidated remedies which it approved for
chapter I11.22 As we shall see, the consolidated remedies
for chapter III, “Obligations of the seller”, can readily
be adapted for chapter IV, “Obligations of the buyer”,
The principal adaptations resulf from the fact that per-
formance by a buyer is less complex than performance
by the seller; as a result, some of the remedial provi-
sions in chapter III need not be retained for chapter IV,

(b) Draft provisions for Section II: remedies for
breach of contract by the buyer

36. Following is a draft set of remedial provisions
for chapter IV based on the provisions (articles 41 ef
seq.) approved for chapter IIL This system presupposes
that the first part of chapter IV will set forth the sub-
stantive obligations of the buyer; these provisions conld
be grouped under a heading such as: “Section 1. Per-
formance of the contract by the buyer”.®® The consoli-
dated remedial provisions could then be grouped under
a heading such as “Section II. Remedies for breach of
contract by the buyer”

Proposed provisions
SecTiON II: REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 70

1. Where the buyer fails to perform any of his
obligations under the contract of sale and the present
Law, the seller may:

(a) Excrcise the rights provided in articles 71 to
72 bis; and

(&) Claim damages as provided in articles 82 to
83 or articles 84 to 87.

2. In no case shall the buyer be entitled to apply
to a court or arbitral tribunal to grant him a period
of grace.

Ariicle 71

The seller has the right to require the buyer to
perform the contract to the extent that specific per-

22 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Yol. IV: 1973, part two, 1, A, 3); paras, 83-130 (articles
41-47y and annex L See report of the Secretary-General, ibid.,
annex M (UNCITRAL Yearbook, Vol. IV: 1973, part two,
I, A, 2), paras. 111-177, especially paras. 158-176.

28 This section would include the original or redrafted ver-
sions of articles 56, 57, 58, 59, 60, 65 and 67. See paras.
3, 11 and 28 above. The proposed structure for chapter IV is
set put in para, 45 below.

24 This section would take the place of articles 61, 62, 63,
64, 66, part of 67 (1), 68, und 70 of ULIS. To avoid confusion
with the numbering in ULIS, the draft remedial provisions
start with article 70, which in ULIS provides remedies
for breach by the buyer of any “Other obligations”. Articles 71
and 72 of ULIS have been incorporated in the draft article 60
[bis] which appears at para. 11 above.
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formance conld be required by the court under its
own law in respect of similar contracts of sale not
governed by the Uniform Law, unless the seller has
acted inconsistently with that right by avoiding the
contract under article 72 bis.

Article 72

Where the seller requests the buyer to perform,
the seller may fix an additional period of time of
reasonable length for such performance. If the buyer
does not comply with the request within the additional
period, or where the seller has not fixed such a
period, within a period of reasonable time, or if the
buyer already before the expiration of the relevant
period of time declares that he will not comply with
the request, the seller may resort to any remedy
available to him under the present law,

Article 72 bis

1. The seller may by notice to the buyer declare
the contract aveided:

(@) Where the failure by the buyer to perform
any of his obligations under the contract of sale and
the present law amounts to a fundamental breach of
contract, or

{b) Where the buyer has not performed the con-
tract within an additional period of time fixed by the
seller in accordance with article 72.

2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof
to the buyer within a reasonable time after the seller
has discovered the failure by the buyer to perform
or ought to have discovered it, or, where the seller
has requested the buyer to perform, after the expira-
tion of the period of time referred to in article 72.

(¢) Discussion of draft provisions for section H:
remedies for breach of contract by the buyer

37. Article 70 is modelled closely on the initial
article (article 41) in the consolidated remedial provi-
sions for chapter IH, as approved by the Working Group
at its fourth session. In paragraph 1 (b) of article 70,
it was necessary to add a reference to article 83, which
is applicable to “delay in the payment of the price”.
Compare ULIS 63 (2).

38. Paragraph 1 of article 70 is an introductory
index section. The word “and” has been inserted at the
end of paragraph 1 (4) to preserve the principle of
articles 41 (2), 55 (1), 63 (1) and 68 {1) of ULIS
that a party may both avoid the contract and claim
damages for breach s

39. Paragraph 2, providing that the buyer may not
apply fo a court or arbitral tribunal to grant him a
period of grace, incorporates the rule of article 64 of
ULIS, which appears in section I, “Payment of the
price” of chapter I'V. Section I, “Taking delivery”, and
section III, *“Other obligations of the buyer”, do not
contain this provision, Because of this omission, it might
be argued that ULIS does not prohibit applications for
periods of grace with respect to the obligations em-

36 Articles 84-87 make olear that damages may be recovered
on avoidance of the contract, but it may be advisable not to
leave a reader in doubt on this point while examining the carlier
portions of the law.

braced within sections I and III. Such contention, pre-
sumably inconsistent with the intent of the draftsmen,
illustrates the inconsistencies and gaps that result from
the fragmentation of the remedial provisions applicable

toI va;srious aspects of performance of the contract of
sale.

40, Article 71 is based on article 42 as approved
by the Working Group at the fourth session. The only
material modifications are: {(a) the omission, at the end
of paragraph 1 of article 42, of references to reduction
of the price and cure of a lack of conformity of the
goods, and (b) the omission of paragraph 2, which
deals with the seller’s delivery of substitute goods. These
provisions are inappropriate to performance by the
buyer and no corollary provisions applicable to per-
formance by the buyer appear in chapter IV of ULIS.2*

41.  Article 72 is modelled closely on article 43 as
approved by the Working Group. (Article 43 bis, ap-
proved by the Working Group for chapter III, deals
with cure by the seller of any failure to perform his
obligations. For reasons mentioned in the preceding
paragraph, it is not included in the draft remedial pro-
vistons for chapter IV,)28

42. Article 72 bis is based on article 44 as pre-
pared by the Working Group. The only significant
modification is the omission of subparagraph 2 (a) of
article 44, which relates to the provisions on seller’s
“cure” of defective performance.

43, Other remedial provisions applicable to per-
formance by the seller (chapter III) do not appear
appropriate to the relatively simpler performance by
the buyer {chapter IV) and have not been included in
the above draft. (Chapter IV of ULIS did not contain
such provisions.) These remaining provisions of chap-
ter III which have not been employed in the above
draft proposed for chapter IV {paragraph 36) are as
follows: article 45 (reduction of the price); article 46
{delivery of only part of the goods); article 47 (eatly
tender of delivery; tender of a greater quantity of
goods); article 48 (early recourse to remedies when it
is clear the goods will not conform}.

44, The above consolidated set of remedies, ap-
plicable whenever “the buyer fails to perform any of
his obligations under the contract of sale and the pres-

%8 8imilar gaps and inconsistencies that appeared in the sepa-
rate sets of remedial systems int chapter 1II are discussed in the
report of the Secretary-General presented to the Working
Group at its fourth session (A/CN.9/75, annex H; UNCITRAL
Yearbook, Vol. IV: part two, I, A, 2} at paragraphs 164, 170,
171, 172, 174 and 176.

27 Draft article 71 deals with the right to require the buyer
to. perform the coatract. In chapter IV of ULLS, such a pro-
vision appears in section I (article 61) and in section IIT (arti-
cle 70 {2}), but not in section IL. This latter omission appears
to be another accidental gap that resuited from fragmentation
of the remedial provisions of ULIS. See para. 39, above.

24 It would be possible to devise & provision on “cure” by a
buyer of defective initial performance with respect to payment
fi.e., correcting the terms of a letter of credit). However, the
provisions on oure in article 44 of ULIS and in article 43 bis
of the Working Group redraft seem to be occasioned by the
special complications involved in the repair or replacement of
defective goods. As has been noted, ULIS does not set forth
a provision in chapter IV comparable to the cure provisions
of article 44 included in chapter HI, There scems no necessity
for such provisions since such issues can be hundled in terms
of whether the initiad failure of performance, or the delay in
cotrecting such a faifure, constituted a fundamental breach.
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ent Law”, deals with the substance of the issues dealt
with in the three sets of remedial provisions in chap-
ter IV of ULIS (subsec, I, C: articles 61, 62, 63 and
64; sec, II: articles 66, 67 (1) and 68; sec, 1II; art.
70).%% It is believed that such a unification of the
remedies available to the seller implements the policies
that led the Working Group to take similar action with
respect to chapter 111 (See paragraph 22 above.)

C, PROPOSED STRUCTURE FOR CHAPTER IV

45, The following indicates in skeletal form the
structure for chapter IV that would result from de-
cisions by the Working Group and the draft provisions
set forth herein:

CHAPTER IV,
SECTION I;

OBLIGATIONS OF THE BUYER

PERFORMANCE OF THE CONTRACT
BY THE BUYER

Articles 56-59

(See annex I to A/CN.9/75% and the compilation
(A/CN.9/WG.2/WP.18%%))

Article 60 [bis]
(See draft provision at paragraph 11 above)

Article 65
(Same as ULIS; see paragraph 26 above)

Article 67

(See provision at paragraph 28 above, based on
ULIS 67 except that the italicized remedial provision
would be deleted.)

SECTION II: REMEDIES FOR BREACH OF CONTRACT

BY THE BUYER
Articles 70-72 bis
( See draft provisions at paragraph 36 above)

H. CHAPTER ¥V, PROVISIONS COMMON TO THE
OBLIGATHONS OF THE SELLER AND OF THE BUYER

A. REVISION AND RELOCATION OF PROVISIONS ON
PAYMENT BY BUYER IN ARTICLES 71 AND 72

46. It was proposed above (paragraphs 7-11} that
the substance of articles 71 and 72 be incorporated in
chapter IV in order to achieve a more complete and
intelligible presentation of the buyer’s obligations with
respect to payment {e.g., time and place for payment

* UNCITRAL Yearbook, Vel. 1V: 1973, part two, 1, A, 3.
** Reproctuced in this volume, part two, I, 2, above.

2% Article 66 (1) provides thaut where the buyer's failure to
take delivery “gives the seller good grounds for fearing that the
buyer will not pay the price”, the seller may declare the con-
tract avoided, even if such failure does not coastitute 2 funda-
mental breach, No such provision appears in section I,
“Payment of the price”, or section III, “Other obligations”, of
chapter IV, and it is difficelt to see why a failure {or delay)
in taking delivery calis for more extreme remedies than a
failure for delay} with respect to payment of this price.
Compare the discussion of artidle 67 or failure to supply
specifications (para. 30, above). See also ULIS 73 (suspension
of performance based on fear of nron-performance).

and right to inspection prior to payment), Such a con-
solidation was proposed in the draft article 60 [bis]
that was set forth above at paragraph 11; this provision
also dealt with drafting problems that are presented by
articles 71 and 72. If the Working Group approves a
provision along the lines of the above draft, articles 71
and 72 should be deleted from chapter V.

47. As has been noted, the matters dealt with in
articles 71 and 72 are an integral part of the basic
obligations of the buyer with respect to payment, which
is dealt with in chapter IV, in subsection I, B, “Place
and date of payment”. Article 73 deals with a distinct
problem: a privilege to suspend performance because
of a supervening circumstance—i.e., “whenever, after
the conchusion of the comtract, the economic situation
of the other party appears to have become so difficult
that there is good reason to fear that he will not per-
form a material part of his obligations”. Problems
presented by such supervening circumstances are closely
related to the problems dealt with in chapter V, sec-
tion I, “Exemptions” (article 74). Consequently, ar-
ticle 73 should remain in chapter V.20 On the other
hand, moving the provisions on the basic obligation of
the buyer to pay the price in articles 71 and 72 to
chapter IV would clarify the structure of the uniform
law,

B. SUSPENSION OF PERFORMANCE! ARTICLE 73

48. The provisions of article 73 deal with two sub-
jeots: (1) paragraph ! establishes a peneral rule on
suspension of performance; (2) paragraphs 2 and 3
apply the general rule to a specific situation: preventing
of the delivery of goods in transit to the buyer,

1. The general rule on suspension of performance
49. Paragraph 1 of article 73 provides:

“Each party may suspend the performance of his
obligations whenever, after the conclusion of the
contract, the econonyc situation of the other party
appears to have become so difficult that there is
good reason to fear that he will not perform a ma-
terial part of his obligations.”

50. One question, presented in 1969 in the reply
by Egypt to an inquiry by the Secretary-General, em-
phasized that the above provision “leaves it to the party
concerned to evaluate both the economic sifuation of
the other party and the extent of the obligations which
will not be performed”.® The same issue was discussed
at the Commission’s second session (1969); other rep-
resentatives expressed the view that under this provision
a party Is not given the right unilaterally to suspend
performance, and that if a party acts inconsistently with
the standard set forth in paragraph 1 he would be
liable for damages for breach of contract.82 Thus, one
question that the Working Group may wish to consider
is whether the statement in article 73 of the circum-

301t would seem appropriate for article 73 to appear in
section I of chapler V under a heading such as “Suspension
of performance”.

8t A/CN.9/11/Add 3, p. 24,

32 PNCITRAL, Report on second session {1969); Official
Records of the General Assembly, twenty-fourth session,
Supplement No. 18 {A/7618), annex 1, paras. 95-96.
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stances authorizing suspension of performance is suffi-
ciently definite and objective.’®

51. A second question is the consequence of the
suspension of performance. This problem can usefully
be considered in the setting of the following concrete
case, which is probably the most typical situation for
which article 73 was intended.

S2. Case No. I. A sales contract made in Jannmary
calls for delivery in June. In January an investigation
by the selier's credit department indicates that the
buyer’s financial position is strong, so the seller agrees
that the buyer may defer payment until 60 days after
the June delivery.’* However, in May the seller receives
information that the buyer's financial position has been
impaired so that it would be hazardous to deliver the
goods prior to payment: in the language of article 73
(1), “there is good reason to fear” that the buyer will
not, perform a material part of his obligation.

53. In the abowe situation, article 73 (1) simply
provides that the seller “may suspend the performance
of his obligations”. This brief statement raises several
questions: Is the seller obliged to notify the buyer that
he is “suspending performance”, or may the buyer re-
ceive his first intimation of difficulty when the goods
fail to arrive in June? If the buyer’s financial position
remains doubtful, is the seller entitled to do nothing
further in performance of the contract? (Note that the
onty feature that should cause concern to the seller
was the initial provision for defivery on credit.) What
is the effect of the seller’s “suspension of performance™
on the buyer's duty to perform? (ie., if the buyer
does nothing to remedy the situation, is he liable to
the seller for breach of contract, or does the deteriora-
tion of the buyer’s financial position relieve him of
responsibility under the contract?) Thus, under the
present text of article 73 the situation seems suspended
iz mid-air.

54, In practice, the situation would be handled as
follows: the seller would notify the buyer that, because
of concern over & current financial report, the arrange-
ment for delivery on credit will be suspended, and the
goods will be shipped only if the buyer first assures
that the price will be paid—typically by establishing
an irrevocable letter of credit. The artiole would be
more helpful if it gave somewhat clearer guidance to
the parties based on normal commercial practice.

55. The operation of article 73 may also be
examined in the setting of the following situation:

56. Case No. 2. A contract made in January calls
for the seller to manufacture goods to buyer’s specifi-
cations and deliver them in June in exchange for cash
payment. In February the seller receives a discouraging
report on the buyer's financial status so that there is
“good reason to fear” that the poods manufactured
to buyer’s specifications would be Jeft on seller’s hands.
(In this setting the seller cannot, of course, rely on a
theoretical legal obligation by the buyer to compensate
the seller for his loss.)

3% This question is related to that presented by the provision
in article 76 that a party may declare the comtract avoided
where “it is clear that one of the parties will commit a fun-
damental breach of contract”. .

3% In practice, the sales contract wonld normaily permit the
seller io modify or withdraw such arrangements for credit until
the time for delivery.

57. In this situation, as in Case No. 1, there is
need for a carefu]l reconciliation of the interests of
both parties: {a} the seller needs protection against a
practical hazard; (&) the buyer needs to know of the
seller’s concern; (¢} the seller’s performance should be
subject to suspension only until the buyer provides
assurance of payment on delivery—typically by procur-
ing the issuance of a documentary letter of credit.

58. It scems advisable to supplement paragraph 1
of artiole 73 so as to deal with the foregoing problems.
Consideration might be given to the following:

Draft paragraph I bis for article 73

A party suspending performance shall promptly
notify the other party thereof and shall continue
with performance if the other party, by guarantee,
documentary credit or otherwise, provides adequate
assurance of his performance. On failure by the
other party, within a2 reasonable time after notice,
to provide such assurance, the party who suspended
performance may avoid the contract,

2. Preventing delivery of goods in transit to the buyer

59. The provisions on stoppage in transit in para-
graphs 2 and 3 of article 73, in actual practice, become
applicable only under a rather rare combination of
circumstances: (1) the seller dispatches the goods to
the buyer without receiving payment or assurance of
payment (as by documentary letter of credit) and
without retaining control over the goods;3® and (2)
the seller recetves new information as to the buyer’s
financial position while the goods are still in transit,
and in adequate time to take the steps required to
prevent the carrier from handing over the goods ¢o
the buyer. Provisions on stoppage in transit appear,
in various forms, in national legislation and have led
to intriguing theoretical speculation, but it is doubtful
whether they have a significance in practice that is
commensurate with their difficulty.

60. A basic question of interpretation arises under
the ULIS provisions on stoppage in transit: Do these
provisions impose legal obligations on carriers or third
persons, or is article 73 confined to rights in the goods
as between the seller and buyer? Article 8 of ULIS,
as approved unchanged by the Working Group, pro-
vides: “The present Law shall govern only the obliga-
tions of the seller and the buyer atising from a contract
of sale.” On the other hand, a wider scope for ar-
ticle 73 seems to be umplied from the provision in
paragraph 2 that the seller “may prevent the handing
over of the goods” by the carrier and, more particularly
from the provision in paragraph 3 protecting a third
person clatming the goods “who is a lawful holder of a
document which entitics him to obtain the goods™ unless
the seller proves that the third person, when he ob-
tained the document, “knowingly acted to the detri-
ment of the seller”. The 1969 reply of Austria to the
Secretary-General’s inquiry expressed concern over the
liability which these provisions may inflict on carriers,

85 Such control could be handied by consigning the goods to
the order of the selier, and by transmitting this negotiable biil
of lading, with a sight draft, through banking channels.
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in conflict with provisions of municipal and interna-
tional law concerning the carriage of goods.®

61. It would be difficult, within the scope of a
uniform law on sales, to deal adequately with the rights
of carriers and third persons, Therefore, it seems ad-
visable to make it clear that any provisions on stop-
page in transit in article 73 are limited to rights as
between the seller and buyer, and thus are compatible
with the scope of the law as defined in article 3. This
could be accomplished by an addition to paragraph 2
of article 73. {In the following draft, it is doubtful
whether the bracketed language («) is surplusage, or
(b) is helpful in the interest of clarity.)

Proposed addition to article 73 (2)

The foregoing provision relates only to the rights
in the goods as between the buyer and the seller
fand does not affect the obligations of carriers or
other persons].

62. If the Working Group decides that article 73
{2} is limited to rights as between the seller and buyer,
paragraph 3 becomes unnecessary and could be deleted.

. PROPOSED STRUCTURE FOR CHAPTER V, SECTION 1

63, ‘'The foregoing proposals would lead to the
following structure for chapter V, section 1 (the first
two articles of this section in ULIS—articles 71 and
72—would be incorporated into chapter IV, see para-
graphs 7-10, and proposed article 60 bis at para-
graph 11 above:

CHAPTER Y. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SECTION I: SUSPENSION OF PERFORMANCE

Article 73

1. Each party may suspend the performance of
his obligations whenever, after the conclusion of the
contract, the economic situation of the other party
appears to have become so difficult that there is good
reason to fear that he will not perform a material
part of his obligations. (Same as ULIS 73 (1}.)

1 bis. A party suspending performance shall
promptly notify the other party thereof, and shall
continue with performance if the other party, by
guarantee, documentary credit or otherwise, provides
adequate assurance of his performance. On failure by
the other party, within a reasonable time after notice,
to provide such assurance, the party who suspended
performance may avold the contract. {See para-
graph 58 above.)

2. If the seller has already dispatched the goods
before the economic situation of the buyer described
in paragraph 1 of this article becomes evident, he
may prevent the handing over of the goods to the
buyer even if the latter holds a document which
entitles him fo obtain them. The foregoing provision
refates only to the rights in the goods as between the
buyer and the seiler {and does not affect the obliga-
tions of carriers or other persons}, (ULIS 73 (2},
with addition proposed at paragraph 61, above.)

38 Analysis (A/CN.9/WG.2/WP.17), para. 13; A/CN.9/11,
p. 2.

(Paragraph 3 of ULIS 73 is omitted, See para-
graph 62 above.)

HI, CHAPTER VI. PASSING OF THE RISK

A. INTRODUCTION; RELATED DECISIONS BY WORKING
Grour

64. An important problem, for which a uniform
law on sales should supply clear and practicat answers,
is whether the seller or the buyer bears the risk of loss
to the goods. This problem usually is presented by
damage or loss occurring after the goods have been
handed over by the seller to a carrier or other inter-
mediary and before they are received by the buyer. In
normal practice, all or most of this loss will be covered
by insurance.®” But even in such cases rules on risk of
loss are relevant to allocate the burden of pressing a
claim against the insurer and of salvaging damaged
goods; where insurance coverage is inadequate or lack-
ing, rules on risk of loss have even greater impact.?8

65. Significant decisions with respect to the ap-
proach to risk of Joss were taken by the Working
Group at its third session (January 1972). At that
session the Working Group considered article 19 of
ULIS, which sets forth a complex definition of “deliv-
ery” (délivrance) ®® The question of rules on risk of
loss arose at that time, since the basic rule on risk of
loss, contained in article 97 (1) of ULIS, states:

“1. The risk shall pass to the buyer when de-
livery of the goods is effected in accordance with the
provisions of the contract and the present Law.”

Consequently, it was necessary to consider whether the
definition of “delivery” in article 19 served well to
determine where risk of loss would fall, as well as to
determine the other issues which, under ULIS, turned
on whether there had been delivery of the goods.

66. In response to an earlier request by the Work-
ing Group, the Secretary-General prepared a study
addressed to the above question, which the Working
Group considered at its third session.t® At that session
the Working Group took two important decisions that
are relevant to the approach to chapter VI on passing
of the risk.

67. First, the Working Group concluded that the
concept of “delivery” was an unsatisfactory way to
approach the practical problem of the risk of loss, and
“that in approaching the problem of the definition of

37 In some settings the responsibility of the carrier for goods
lost or damaged while in his charge is anzlogous to the pro-
tection provided by a policy of insurance.

88 See also article 35 {1} (conformity of goods determined by
condition when tisk passes) and the discussion of this provision
in the report of the Secretary-General on oblipations of the
seller {A/CN.9/75, annex H, paras, 65-67). Well drafted con-
tracts, and general conditions of sale, make specific provision
as to 7isk of loss, either by an explicit statement as to risk or
by the use of a defined trade term such as “FOB” or “CIF”, Cf.
INCOTERMS {ICC Brochure 166), Register of Texts, vol. I,
chap. 1, 2.

8 Report on third session (A/CN.9/62, amnex I,
UNCITRAL Yearbook, Vol IXI: 1972, part two, I, A, 5},
paras. 17-15.

10 Report of the Secretary-General on “delivery” in ULIS
(A/CN.9/WG.2/WP.8), UNCITRAL Yearbook, Voi. III:
1972, part two, I, A, 1.
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‘delivery’ it would be assumed that problems of risk
of loss (chapter VI of ULIS) would not be controlled
by the concept of ‘delivery’ .4

68.  Secondly, the Working Group concluded that it
was necessary to adopt a different approach to “de-
livery” from that employed in ULIS. This culminated
in decisions at the fourth session to delete the definition
of delivery in article 19 of ULIS and to state the sell-
er's duties as to delivery in article 20, As had been
noted in the report of the Secretary-General, ULIS had
vacillated between two approaches to delivery: one is
to define the physical act of delivery; the second is to
specify the seller's legal dury to deliver: ie., the con-
tractual duty fo perform the contract4? Article 19 of
UL1S, which the Working Group deleted, foilows the
first approach. Article 20, as drafted and approved by
the Working Group at its fourth session, follows the
second. Thus, article 20 is not a definition of the con-
cept of “delivery” but states what the seller shall do to
perform his obligation under the contract. Thus, under
article 20 (a) delivery “shall be” effected in certain
cases by “handing the goods over to the carrier” and
under article 20 (b) and (c¢) (where the buver is to
come for the goods) “by placing the goods at the
buyer's disposal’—-usually at the seller’s place of
business.

69. For example, in the above situations covered
by articles 20 {(b) and {¢) (i.e., where the buyer is to
come for the goods), when the seller holds the goods
at the buyer’s disposal at the seller’s place of business,
the seller has performed his contractual duty with
respect to delivery. But such performance by the seller
does not constitute the act of “delivery”, which, as the
Working Group has observed, requires the co-operation
of both parties in effecting a transfer of possession and
control from one party to the other. Indeed, the buyer
usually is unable, and is not required, to come and take
possession of the goods as soon as they are placed at
his disposition, and in some situations he may never
come and take over the goods. In most such cases, on
expiration of the period allowed for taking possession
the buyer will be in breach of contract and will be re-
sponsible to the seller for loss resulting therefrom; how-
ever, in some cases the buyer’s delay or total failure to
come and get the goods may be subject to an “exemp-
tion™ or excuse {article 74). Consequently, to conclude
that a unilateral act by the seller under article 20 (b)
or {c) constitutes an act of “delivery” which transfers
risk of loss to the buyer could raise significant practical
problems which call for further attention. See para-
graphs 73-74 below.

B. IssuErs PRESENTED BY THE RISK PROVISIONS OF
ULIS, AND SUGGESTED SOLUTIONS

70. The approach chosen by the Working Group at
the fourth session, in drafting article 20 as a statement

1 Report on third session {A/CN.9/62, UNCITRAL Year-
book, Vol. I1i: 1972, part two, I, A, 5} annex I, para. 17, The
reasons supporling this conclusion had been developed, in the
setting of concrete situations, in the above-mentioned report of
the Secretary-Gemeral on ‘“delivery” in ULIS (UNCITRAL
Yearbook, Vol. H1, 1972, part two, 1, A, 1.

42 Report of the Secretary-General on “delivery” in ULIS
(A/CN.9/WG.2/WP.8, UNCITRAL Yearbook, Vol. IIE: 1972,
part two, I, A, 1}, paras. 5, 41, 56-61.

of the seller’s duty with respect to performance of the
contract rather than as a definition of the act or com-
cept of delivery, reinforces the decision taken at the
third session-—that rules on risk of loss would not be
cqntrolied by the concept of “delivery”4®* The under-
lying issues may be #lustrated by reference to the fol-
lowing situation,

71. Case No. 1. The parties agree on the sale to
the buyer of goods, which are to be made available to
the buyer at the seller’s place of business during the
month of May, and which the buyer will come and
take away by his own fransport at any time during
that month, (Compare a sale ex works.} On 1 May the
goods are ready and available for delivery, but on 2 May
the goods are destroved by fire while they remain on
the premises of the seller.

72. On the above facts, the sefler has performed
his contractual duty as defined in article 20 (b) and
{c), as approved by the Working Group at its fourth
sesston.t* However, under the rules on risk of loss in
ULIS, risk would remain on the seller, Under articie 97
(1) risk passes to the buyer on “delivery”; under
article 19 (1), (which is applicable in cases that do not
involve carriage of the goods), “delivery” consists in
“handing over” the goods—an event which, in the
above case, has not occutred. Only when the buyer
fails 10 perform his obligation with respect to removal
of the goods (i.e., if he fails to come for them during
May), would risk pass to the buyer by virtue of ar-
ticle 98 of ULIS.

73. The approach taken by ULIS with respect to
risk of loss while the goods are in the seller’s posses-
sion seems to be supported by practical considerations.
In the absence of breach of contract by one party
which prolongs posscssion (and risk} by the other
party, there are practical reasons to allocate risk of
loss to the party {a) who is in possession and control
of the goods and (&) who, under normal commercial
practice, is most likely to have effective insurance cov-
erage for the poods. Each of these {wo considerations
calls for brief comment.

(@} A buyer who is asked to pay for goods which
he never received because they were destroyed while
in the seller’s possession will naturally consider the
possibility that negligeace of the seller or his agents
caused or condributed to the loss. The relevant facts
(e.g., the circumstances that led to a fire on seller’s
premises) present difficult problems as to proof (and
disproof) and can lead to expensive litigation—as well
as to disappointment of the buyer’s expectation that he
will receive from the seiler the goods which the seller
promised to hand over fo him.

(6) Goods in the seller’s possession awaiting delivery
to the buyer are more likely to be covered by the seli-
er's insurance than by the buyers, One of the most
officient and common forms of insurance is the policy
covering “Building and coatents”, which is carried by
the businessman in possession and control of the

43 Report on third session {A/CN.9/62; UNCITRAL Year-
book, Vol. HI: 1972, part two, I, A, 5), annex II, para. 17 dis-
cussed above at para. 67,

4¢ Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol IV: 1973, part two, I, A, 3}, para. 29, See also the
Compilation (A/CN.9/WG.2/WP.18), reproduced in this vol-
ume, part two, [, 2 above.
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building. Such a policy is efficient and common because
the insurer can calculate the conditions, and risk ex-
perience, with respect to josses in such a building
{e.g., fire resistance of construction, storage of flam-
mable materials, security measures against theft, and
the like). The buyer who has just signed a contract
for the purchase of goods is not likely to take out a
special policy of insurance covering such goods, and
such special coverage is relatively expensive because of
administrative costs and the difficulty of rating risks
under unknown conditions.

74. In addition, allocating to the seller the risk of
loss of goods held by the seller on his own premises (as
in the faots stated in oase No. 1 at paragraph 71 above)
minimizes complex problems of “appropriation” (identi-
fication) of goods and of notice to the buyer with re-
spect to “appropriation” to which members of the
Working Group have referred in connexion with ULIS
98 (2) and (3).%% _

75. For these reasons, suggested draft provisions,
which appear below, follow the approach of ULIS as to
allocation of risk of loss in the situation described
above, rather than an allocation of risk based on the
seller’s performance of his contractual duty based on
rovised article 20, On the other hand, the proposed
draft provisions integrate provisions which under ULIS
are divided between article 19 and articles 96-101
{chapter VI), and also avoid the problems which the
Working Group concluded were the result of the use
in ULIS of the definition of “delivery” (délivrance).*®
Other aspects of the draft provisions will be explained
below (paragraphs 77 to 86).

1. Draft provisions for chapter VI: passing of the risk

76. Consideration may be given to the following
provisions for chapter VL

CHAPTER VI. PASSING OF THE RISK

[ Article 96: omitted]
Article 97 (See ULIS 97 (1), 19 (2),99)

(1) The risk shall pass to the buyer when the
goods are handed over to him. {See ULIS 97 (1}.)

(2} Where the contract of sale involves carriage
of the goods, the risk shall pass to the buyer when
the goods are handed over fo the carrier for trans-
mission to the buyer. (See ULIS 19 (2).)

(3) Where the [sale is of] contract relates to
goods then in transit [by sea] the risk shali be borne
by the buyer as from the time of the handing over
of the goods to the carrier. However, where the seller
koew or ought to have koown, at the time of the
conclusion of the contract, that the goods had been

46 See amalysis (A/CN.9/WG.2/WP.17), para. 90 and an-
nex 'V, paras, 5 and 11,

48 Report on third session (A/CN.9/62; UNCITRAL Year-
book, Vol. HII: 1972, part iwo, I, A, 5), annex II, paras. 17-1%;
geport on fourth session {A/CN.9/75; UNCITRAL Yearbook,
Vol. IV: 1973, part twe, I, A, 3), paras. 1621, One of the
difficulties resulting from the definition of “delivery” in arti-
cie 19 of ULIS was that, under some circumstaaces, goods
which were not in conformity with the contract would never
be “delivered” to the buyer even if they were used or <on-
sumed by him. This led to both practical difficulties and diffi-
culties of traaslation.

lost or had deteriorated, the risk shall remain with
him [until the time of the conclusion of the con-
tract} unless he disclosed such fact to the buyer
Land the buyer agreed to assume such risk]. {See
DLIS 99.)

Article 98 (See ULIS 98 (1) and (2))

(2) Where the contract relates to unidentified [a
sale of unascertained] goods, delay on the part of
the buyer shail cause the nisk to pass only where
the seller has {set aside goods] manifestly identified
goods [appropriated] to the contract and has notified
the buyer that this has been done. (ULIS 98 (2),
with indicated drafting changes.)

[Paragraph {3} of ULIS 98 is omitted, ]

iArticle 99: Omitted: see article 97 (3) of above draft]
[Articte 106: omitted]
[Article 161; omitted]

2. Discussion of dreft provisions for chapter VI:
risk of loss

77. Article 96 of ULIS, under the above draft
provisions, would be omitted.” The provision that
where the risk has passed to the buyer “he shall pay
the price notwithstanding the loss or deterioration of
the goods” from one point of view merely articulates
an obvious implication of passage of the risk and dupli-
cates the substance of article 35 (1) (first sentence),
which has been approved by the Working Group.t®
Under this reading, the provision would probably be
unnecessary but harmiless. On the other hand, the pro-
vision that the buyer “shall pay the price” might be
read (incorrectly) as a remedial provision which would
give the seller the right to recover the full price (as
contrasted with damages) whenever the risk of loss
has passed to the buyer—an approach that would be
inconsistent with the system of remedies approved by
the Working Group at ifs fourth session.*® The choice
does not appear io be of major importance, and ar-
ticle 96 probably would not cause serious inconve-
nience in practice. However, in the interest of simplicity
and clarity, the article is omitted from the above draft
provisions.

47 See the divergent views on this question summarized in
the Analysis (A/CN.9/WG.2/WP.17), para. 84. See ibid.,
annex V, paras. 3, 6 and 11; annex VIII, paras. 6-7; annex IX,
para. 16; reproduced in this volume, part two, I, 4 above.

18 See Compilation (A/CN9/WG.2/WP.18; reproduced in
this volume, part two, I, 2}, and discussion of article 35 in
the report of the Secretary-General on obligations of the seller
(A/CN.9/75; UNCITRAL Yearbook, Vol IV: part two,
1, A, 2), annex I, paras, 65-66.

4% See article 42 {1} {right to require seller to perform the
contract), Report on fourth session (A/CN.9/75); UNCITRAL
Yearbook, Vol. IV: 1973, part two, 1, A, 3) para, 97. Compare
the proposed draft article 71 (based om article 42) set forth
above at paragraph 36, Recovery by the seller of the fuli price
(as contrasted with damages) as a practical enatter requires the
buyer to take over the goods; where the seller is stili in pos-
session of the goods, this is equivalent to requiring specific
performance of the contract, a remedy which, under ULIS
and under the text approved by the Working Gronp, is not
automatically available. However, this inconsistency would
probably be insignificant if the Working Group approved the
approach, recommended herein, whereby the risk of loss would
aot normally be tramsferred to the buyer until the goods are
"handed over” to him.
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78. Article 97 of the draft states in paragraph 1 a
general rule on passage of risk which is applicable
to the minority of cases where the contract does not
involve carriage of the goods—i.e., where the buyer
is obliged to come or send for the goods, as in a con-
tract ex works. Cases where the contract involves car-
riage of the goods would be governed by paragraphs 2
and 3,

79. Paragraph 1 preserves the substance of the rule
on risk of loss of ULIS which results from combining
articles 19 (1) and 97 (1), but in a simpler and uni-
fied form. The reasons of polioy that support the ap-
proach of ULIS on this point have been discussed in
paragraphs 73 to 74 above.

80. Paragraph 2 preserves the substance of the
rule that would result under ULIS under articles 19 (2)
and 97 (1)—>but again in a simplified and unified form.
This draft does not retain the exception in article 19 (2)
where another “place for delivery has been agreed
upon”. The purpose of that exception is to give effect
to a contractual provision specifying the point at which
risk shall pass to the buyer.®® However, under article 8,
the provisions of the uniform law yield to the agree-
ment of the parties; repeating this rile in certain parts
of the faw seems unnecessary.

81. Paragraph 3 is based on article 99 of ULIS,
which provides in limited circumstances for transfer to
the buver of loss that had occurred prior to the making
of the contract. The provision is placed in conjunction
with the rule of paragraph 2 (risk where the contract
involves carriage) in conformity with suggestions made
in studies prepared for the present session.® Certain
possible drafting changes are indicated by brackets and
italics. The most significant of these relates to
the language of ULIS 99 (2), which states that even
if the seller knew that “the goods had been lost or had
deteriorated” and fails to inform the buyer of this fact,
risk shall remain on the seller “until the time of the
conclusion of the contract”. It will be noted that under
this article, the goods are in transit at the time of the
making of the contract; if, after the contract is made,
the goods suffer further transit damage this provision
would make it necessary to ascertain the points during
the transit at which various types of damage occurred—
an inquiry that is subject to practical difficulties, par-
ticularly in the setting of modern containerized trans-
port. In the imtercst of simplicity and fairness, the
modification indicated at the end of article 97 (3) of
the above draft (paragraph 76} would slightly restrict
the benefits which this difficult and controversial pro-
vision confers on the seller,

82. Article 98 deals with the significant problem
of the effect of breach by the buyer on risk of {oss. This
article could be applicable either at the end of transit
under a contract calling for delivery ex ship (or the
like}, ot at the seller’s factory under a contract calling
for the buyer to come for the goods. The above draft
retains the substance of paragraphs 1 and 2 of ULIS 98,
but omits paragraph 3. A study submitted for this ses-
sion suggests that paragraph 1 of article 98 be retained

50 This agreement may be expressed by a {rade term {such as
ex ship) which is understood to fix the point for passage of
risk.

51 Analysis, para. 92.

{(in substance) but that both paragraphs 2 and 3 of
ULIS 98 be omitted.5?

83. Paragraph 2 of article 98 responds to the fact
that specific goods are usually not identified (“ascer-
tained”) when the contract is made, and that such
identification normaily occurs only when the goods are
packed and labelied for shipment or for handing over to
the buyer. It is 2 basic principle of sales law that risk of
loss cannot pass until the s in question are identi-
fied (“ascentained”).® Indeed, it is difficult to think
of passage of risk in goods unless one can identify the
goods in question. This principle may be so fundamental
that it need not be stated. On the other hand, the dele-
tion of a statement of this principle, now embodied in
ULIS 98 (2}, may lead to misunderstanding. In addi-
tion, ULIS 98 (2} requires not only that the goods
have been “manifestly appropriated to the contract”
but also that the seller “has notified the buyer that this
has been dome”. Where the seller seeks to hold the
buyer for the loss of goods destroyed on the seller’s
premises, this notice requirement may be useful to
prevent a false claim, following a fire or theft from the
sefler’s place of business, that the goods {ost had been
“set aside” and “appropriated to the buyer”.

84. Paragraph 2 of ULIS 98 employs the concepts
“unascertained” and “appropriated”, These comcepts
have complex connotations in national law which
present problems of translation and could lead to mis-
understanding in an international statute. “Identifica-
tion” of goods seems to be a clearer concept, and has
been sugpested in italicized portions of the draft
proposal,

85. Paragraph 3 of ULIS 98 is much less help-
ful. Indeed, this provision is difficult to apply in prac-
tice since if seems to contemplate that nisk passes in
unidentified (“unascertained”) goods—an approach
which, for reasons just mentioned, would present prob-
lems of application and dangers of abuse. For these
reasons, paragraph 3 Is omitted from the draft pro-
posal,

86. Article 99 of ULIS, for reasons indicated gbove
{paragraph 81) has been included in a slightly modi-
fied form, as paragraph 3 of draft article 97,

87. Articlke 100 of ULIS states 2 modification of
article 19 (3) of ULIS, which the Working Group
decided to delete.5 ULIS 19 (3) deals with the possi-
bility that goods might be handed over to the carrier
without being cleary “appropriated” to the contract;
ULIS 100 deals with the possibility that when the
seller, after dispatching “unappropriated” goods, might
send a notice to the buyer at a time when he knew (or
ought to have known) that the goods had been lost or
damaged in transit, Under article 97 (2) of the abowve
draft proposal, risk passes to the buyer when the goods
have been “handed over to the carrier for transmission

52 See the analysis, para. %0 and annex V {reproduced in this
volume, part two, 1. 4, zbove), paras, 5, 6 and 11, On the other
hand, the outline of provisions in annex V1 (ibid.) calls for the
retention of article 98, See also annex IX {(ibid.}), para. 18,

%5 [t may be sugpested that risks can pass when the buyer
prechases a part or fraction of an identified larger mass or
“hulk”, However, this i3 not an exception to the generzl rule,
for in such cases the larger mass must be identified; risk then
passes with respect fo a share in the larger mass or “bulk”.

54 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. IV 1973, part two, 1, A, 3), para. 21.
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1o the buyer”. In such a case, it seems that problems
of lack of “appropriation” could scarcely armise. The
combination of articles 19 (3) and 100 of ULIS pro-
duce a complex set of rules which seem unnecessary and
difficult of practical application, Consequently, ULIS
100 is omitted from the draft provision—a result that
is consistent with the study on this topic submitted for
the present session.’®

88. Article 101 of ULIS provides that the passing
of risk “shall not necessarily be determined by the pro-
visions of the contract concerning expenses”. This
cryptic statement was unbelpful in the setting of ULIS
and would be quite unnecessary under the above draft
provisions which avoid the complex concept of “de-
livery”. The above draft omits article 101-—~a recom-
mendation which conforms to that in the above-men-
tioned study.5®

3. Non-conformity of the goods: effect on risk

and the right to avoid the contract

89. Article 97 (2) of ULIS provides:

2. In the case of the handing over of goods which
are not in conformity with the contract, the risk shaill
pass to the buyer from the moment when the handing
over has, apart from the lack of conformity, been ef-
fected in accordance with the provisions of the con-
tract and of the present Law, where the buyer has
neither declared the contract avoided nor required
goods in replacement,

90. This provision is addressed to the following
situation: The goods which the seller hands over to
the buyer {or to a carrier) do not fully conform to the
contract. However, as often is the case when ¢he non-
conformity can readily be dealt with by an allowance or
deduction from the price, ¢he buyer does oot “avoid the
contract” or require the seller to replace the goods. In
these circumstances, when does the risk of loss pass to
the buyer?

91. The compiex rules embodied in ULIS 97 (2)
were designed to cope with consequences produced by
the interaction of two other provisions of ULIS: (1) ar-
ticle 19 (1) of ULIS defires “delivery” as the “handing
over of poods which conform with the contract”; (2)
under article 97 (1), risk passes “when delivery is ef-
feoted in accordance with the provisions of the contract
and the present Law”. These two provisions would
produce the following surprising result: If the seller
hands over goods which do not conform with the con-
tract, “delivery” will never occur and risk will never
pass to the buyer—even though the buyer chooses to
retain the goods, and uses (or even consumes) them.

92, To avoid the above result produced by ULIS
19 (1) and 97 (1}, it was necessary to add article 97
(2), which was quoted at paragraph 8%. This provi-
ston is not easy to read, but it seems designed to say
that if the buyer retains the goods (ie., if he does not
avoid the contract or reguire goods in replacement), the
risk of loss shall be deemed to have passed retroactively
to the buyer when the goods were handed over to him
or to a carrier,

55 Analysis, para. 94 and annex V (reproduced in this vol.
ume, part two, I, 4, above) paras. 9 and 11. But compare
annex 1X (ibid.) in which article 100 is retained.

58 Ihid.

93. In short, the source of the difficulty that led to
this provision was the rule of ULIS 19 (1) that “de-
livery” does not occur when goods are handed over
which do not “conform with the contract”. This diffi-
culty has been removed by the Working Group’s deci-
sion to delete article 19.57 It would seem to follow that
article 97 (2), at least in its present form, would be
inappropriate, The question that cemains is whether
there is need for some other provision in chapter VI
dealing with the effect of seller’s breach of contract on
the transfer of risk to the buyer.

94. This question can be analysed in ¢he setting of
the two following cases.

95. Case No. 1. The seller hands over to the buyer
(or to a carrier} goods which fail to conform to the
contract in a manner which, although requiring a re-
duction of the price, would mot justify avoidance of
the contract. These goods then suffer damage while in
the possession of the buyer (or of the carrier).

96. Case No. 2. The facts are the same as in case
No. 1, except that the non-conformity of the goods
constitutes a “fundamental breach” which would justify
avoidance of the contract. As in case No. 1, the goods
suffer damage after they have been handed over to the
buyer or to a carder.

97. Case No. ] presents the following issue: Should
the minor non-conformiity of the goods prevent the
transfer of risk, which normally would have occurred
when the goods were handed over? If so, minor breaches
of contract could have serious consequences: (a) transit
risks would often fall on the seller, even though the
damage would nermally be disclosed at destination,
under circumstances in which the buyer (in accordance
with the contract) could more efficiently assess the
minor damage and file a claim against the insurer or
carrier; (b) if the eeller is made responsible for the
damage fo the goods, the breach would often be suffi-
ciently serfous to justify avoidance of the contraot,?
Both of the above consequences seemt unfortunate: a
minor non-conformity of the goods probably should not
reverse the basic rules on risk of loss, If this conclusion
is correct, no provision to deal with the situation
described in case No. 1 need be added to chapter VI
{risk of loss).

98. Case No. 2 involved a shipment in which the
seller’s breach was sufficiently material to entitle the
buyer to avoid the contract. Should the fact that the
goods were damaged in transit (after the risk passed to
the buyer) bar the buyer from avoiding the contract on
the ground that he could not “return the goods in the
condition in which he received them”, as required by
article 79 (1).

99. If, as scems probable, the buyer should retain
his right to avoid the contract int spite of the damage
to the goods, it would be necessary to examine the five
exceptions to the rule of article 79 (1) that appear in
article 79 (2) to ascertain whether they adequately deal
with this question. It seems that the problem may be

o7 Report on fourth session (A/CN.9/75; UNCITRAL Year-
book, Vol. 1V: 1973, part two, I, A, 3) para. 21,

68 Article 35 (1} provides that conformity of the goods with
the contract shall be determined by their condition at the time
when risk passes.
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met by the fourth exception (article 79 {2) (d)). Under
this provision:
“2. Nevertheless, the buyer may declare the con-
tract avoided:

L1

“(d) It the impossibility of returning the goods
or of retuming them in the condition in which they
were received is not due to the act of the buyer or of
stinne other person for whose conduct he is responsi-
b e;”

However, it seems advisable to give final consideration
to any problems of draftsmanship or clarity that may be
presented by this provision in connexion with the Work-
ing Group's examination of the rules on avoidance in
article 79 of ULIS,

100. The situation described in case No. 2 presents
one further issue-—the effect of a fundamental breach
of contract by the seller on the passage of risk to the
buyer. (It will be recalled that this problem arises only
when the goods are seriously defective and also have
been damaged—usually in transit.) If the buyer exer-
cises his right to avoid the contract, or requires other
goods in replacement, the answer is clear: the seller
must take over and suffer any loss with respect to the
goods that are both defective and damaged.

101. It might be suggested that where there has
been a fundamental breach of contract, the buyer will
normally exercise his right to avoid the contract (or
require goods in replacement), so that no further prob-
lem need be considered. However, it is conceivable
that the buyer’s need for the goods might, in some
cases, lead him to retain the goods. On this hypothesis,
should the buyer be entitled to claim ageinst the seller
for (1) the defect, and (2) the damage to the goods
that occurred after the seller handed them over?

102. Examination of ULIS 97 (2) {(quoted at
paragraph 89 above) shows that, under ULIS, if the
buyer does not declare the contract avoided or require
goods in replacement, the risk of loss remains with the
buyer. Consequently, under ULIS: (1) the buyer may
recover for the defect resulting from the seller’s breach
of contract; but {2) he may not recover for the damage
to the goods that oocurred after they were handed over.
Under the simplified approach to delivery that has been
adopted by the Working Group, and under the above
draft provisions for chapter VI (paragraph 76}, this
same result is achieved without the addition of a pro-
vision like that of ULIS 97 (2). {As has been noted
at paragraphs 90-93, above, the complex rule of ULIS

97 (2) was made necessary only by the provision in
ULIS 19 (1) that goods are not “delivered” unless they
“conform with the contract”; this problem has been
removed by the Working Group by the deletion of
article 19.)

103. The above approach has the merit of simplic-
ity and probably would not encounter serious difficulty
in practice. On the other hand, it might be suggested
that the above approach is subject to the following criti-
cism: The buyer may transfer the risk of loss to the
seller if he avolds the contract but not if he retaing the
goods. As a consequence, this rule may encourage
avoidanoe of the contract. However, the problem can
arise only under a relatively rare combination of cir-
cumstances: the conjunction of (1) fundamental breach
and (2) damage and (3) the lack of adequate insurance
coverage and (4) a sifuation in which the buyer might
lge wi%lling to retain the goods in spite of a fundamental

reach.

104. If it is thought desirable to reverse the result
achieved under ULIS and the above draft provisions
for chapter IV, consideration might be given to adding
the following as articte 99. (It will be noted that ar-
ticle 98 deals with the effect of breach by the buyer;
this would be foliowed by the following draft provision
dealing with the effect of breach by the seller.)

Draft article 99

Where the failure of the seller to perform any of
his obligations under the contract of sale and the
present law comstitutes a fundamental breach of
copdiract, the risk with respect to goods affected by
such failure of performance shall remain on the
seller so fong as the buyer may declare the contract
avoided.

105. The attempt to devise a statutory text to
deal with the above problem unfortunately requires re-
course to the concept of “fundamental breach of con-
tract”——a test that is inherently subject to doubt and
dispute.®® It may be doubted whether the situation is of
sufficient practical importance (see paragraph 103
above} to justify complicating the rules on risk of loss.
For these reasons, the above draft azticle 99 is not in-
cluded in the draft provisions proposed for chapter VIL

%% It may be assumed that minor conitactual deviations would
not justify reversal of the rules on risk of loss resulting from
the provisions of the uniform law or from the contract. See
annex VI (reproduced in this volume, part two, 1, 4) to the
Abnalysis (comment to proposed article 94), and paragraph 97
above,
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INTRODUCTION

1. In response to decisions by the United
Nations Commission on International Trade Law
(UNCITRAL), the Secrctary-General prepared a
“Draft uniform law on international bills of exchange
and international promissory notes, with commentary”
(A/CN9/WG.IV/WP.2) 2 At its fifth session (1972)
the Commission established a Working Group on Inter-
national Negotiable Instruments. The Commission re-
quested that the above draft uniform law be submitted
to the Working Group and entrusted the Working
Group with the preparation of a final draft.?

2. The Working Group held its first session in
Geneva in January 1973. At that session the Working
Group considered articles of the draft uniform law re-
lating to transfer and negotiation (articles 12 to 22},
the rights and liabilities of signatorfes (atticles 27 to
40), and the definition and rights of a “holder” and
a “protected holder” (articles 5, 6 and 23 and 26).2

* 4 February 1974 .

t UNCITRAL report on the fourth session (1971), Official
Records of the General Assembly, Twenty-sixth Session, Sup-
plement No. I7 {A/8417), para. 35; UNCITRAL Year-
book, Vol. IE: 1971, part one, 11, A, For a brief history of the
subject up to the fourth session of the Commission, see A/
CMN.9/53, paras. 1 to 7; report of the Unjted Nations
Commission on International Trade Law on the work of its
fifth session (1972), Official Records of the General Assembly,
Twenty-seventh Session, Supplement No, 17 (A/8717) para.
61 {2} (c); UNCITRAL Yearbook, Vol, Tif: 1972, part one,
Il, A.

2 Ibid., para, 61 (1) (a). . i

3 Repart of the Working Group on International Negotiable
Instruments on the work of its first session (Gengva, 8-19
Yanuary 1973). A/CN.9/77; UNCITRAL Yearbook, Vol. TV:
1973, part two, 1L, 1.
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3. The Commission at its sixth session (1973) took
note with appreciation of the report of the Working
Group on its first session, and requested it to con-
tinue its work.!

4. The Working Group held its second session at
United Nations Headguarters in New York from 7 to
18 January 1974. The Working Group consists of the
following eight members of the Commission: Egypt,
France, India, Mexico, Nigeria, the Union of Soviet
Socialist Republics, the United Kingdom of Great
Britain and Northern Ireland, and the United States
of America. With the exception of Egypt, all the mem-
bers of the Working Group were represented, The ses-
sion was also attended by observers from the following
members of the Comumission: Austria, Brazil, Czecho-
slovakia, Greece, Guyana, Japan, Nepal, Philippines
and Sierra Leone, and by obscrvers from the Interna-
tional Monetary Fund, Bank for International Settle-
ments, Commission of the European Communities,
Hague Conference on Private International Law and
the European Banking Federation,

5. The Working Group elected the following of-
ficers:

Chairman ................... Mr. René Roblot (France)

Rapporteur ... Mr. Roberto L. Mantilla-Molina {Mexico)

6. The Working Group had before it the following
documents: a provisional agenda (A/CN.9/WG.IV/
WP.3), the draft uniform law on international bills of
exchange and international promissory notes, and com-

4+ UNCITRAL report on the sixth session (1973) Officiat
Records of the General Assembly, Twenty-eighth Session,
Supplement No. 17 (A/90173, paras. 25-36; UNCITRAL
Yearbook, Vol. IV: 1973, part one, II, A.
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mentary (A/CN.9/WGIV/WP.2),% and the report of
the Working Group on International Negotiable Instru-
ments on the Work of its first session, Geneva
8-19 January 1973 (A/CN.9/77).0

DELIBERATIONS AND CONCLUSIONS

7. As at its first session, the Working Group de-
cided to concemtrate its work on the substance of the
draft uniform law and to request the Secretariat to
prepare a revised draft of those articles in respect of
which its deliberations would indicate modifications of
substance or of style.

8. In the course of its session, the Working Group
considered articles 42 to 62 of the draft uniform law.
A sununary of the Group’s defiberations in respect of
those articles and #ts conclusions are set forth in para-
graphs 10 to 140 of this report.

9. At the close of its session, the Working Group
expressed its appreciation to the represenmtatives of
international banking and trading organizations that
are members of the UNCITRAL Study Group on
International Payments for the assistance they had
given to the Group and the Secretariat. The Group
expressed the hope that the members of the Study
Group would continue to make their experience and
services available during the remaining phases of the
current project.

A. Liability of an endorser on the instrument
Article 41

“The endorser engages that upon dishonour of the
bill by non-acceptance or non-payment or upos: dis-
honour of the note by non-payment, and upon any
necessary protest, he will pay the amount of the
instrument, and any interest and expenses which
may be claimed under articles 67 or 68, to the holder
or to any party subsequent to himself who is in pos-
session of the instrumest and who is discharged from
diability thereon in accordance with articles 69 (2},
70, 71 or 76.”

10. Article 41 lays down what is the liability of
the endorser on his endorsement of an international
instrument, Under the article, the iiability of an en-
dorser is a secondary Hability: it materializes upon
dishonour of the instrument by non-acceptance or by
non-payment and is subject to any necessary present-
ment for acceptance or for payment and the making of
a protest. An endorser may limif or exclude his lia-
bility on the instrument by an express stipuiation to that
effect on the instrument. At its first sessiom, the Work-
ing Group decided that the question as to whether a
party can limit or exclude his Hability should be dealt
with in the articles governing the liability of each of
the parties to an instrument (see report of the Working
Group on International Negotiable Instruments on the
work of its first session, A/CN.9/77, paragraph 99,
in fine}.” The Group also agreed that an exclusion or
limitation of Hability by & party would be effective only

5 °The text of the draft uniform law on international bills of
exchange and international promissory notes was reproduced
in UNCITRAL Yearbook, Vol. 1V: 1973, part two, I, 2.

8 UNCITRAL Yearbook, Vol. 1V: 1973, past two, II, 1.

T UNCITRAL Yearbook, Vol, 1V: 1973, part two, I, 1.

with respect to that party (ibid., paragraph 102). Con-
sequently, article 41 of the revised text (A/CN.9/
WG.IV/CRP.3) provides that:
“{a} The endorser may exclude or limit his Ha-
bility by an express stipulation on the instrument.
“(b) Such stipulation shall be effective only with
respect to the endorser.”

11. In connexion with the endorser’s liability being
subject to the making of a protest, where protest is
necessary, it was noted that article 58 allowed for the
making of an authenticated protest and the making of
a protest in simplified form. The question was raised
as to what wouid be the legal effect of a protest, in
simplified form, for dishonour of an instrument on
which it was stipulated that an authentic protest was
required. In this connexion, it was suggested that in
such a case the holder should not lose his rights of
recourse against prior parties, but should be liable for
any damages that were due to his failure to make an
authenticated protest. The Working Group decided to
take up this question in the context of article 58.

12, It was suggested that the commentary to ar-
ticle 41 should emphasize the importance of the giviag
of notice in view of the fact that failure to do so would

_ make the holder liable for damages (see asticle 66).

13, The Working Group expressed provisional
agreement with article 41. In accordance with the opin-
ion expressed by it at its first session (A/CN.9/77,
para. 120},% the Group decided that the part of the
article dealing with the endorser’s lability to parties
subsequent to himself who are in possession of the in-
strument and are discharged of liability thereon, should
be examined in comnexion with the provisions of the
draft uniform law concerning discharge (part six),

B. Liability of an endorser outside the instrument
Article 42

“(1) Any person who negotiates an instrument
shall be liable to any holder subsequent to himself
for any damages that such holder may suffer on
account of the fact that prior to the negotiation

“{a) A signatare on the instrument was forged or
unauthorized; or

“{b} The instrument was materially altered; or

“{c) A party has a valid olaim or defence; or

“(d} The bill is dishepoured by non-acoceptance
or non-payment or the note is dishonoured by non-
payment,

“{2) Liability on account of any defect men-
tioned in paragraph (1) shall be incurred only to a
holder who took the instrument without knowledge
of such defect.”

14.  Article 42 concerns the liability of an endorser
outside the instrument. An endorser is liable for any
damages that a subsequent holder may suffer because
of defects in previous signatures, material alterations
or other infirmities in the rights of the eadorser to and
upon the instrument, The fact that the endorser did
not know of such defects, alterations or infirmities,
whether negligently or not, does not affect his liability
under the article. Such lability runs with the instru-

8 UNCITRAL Yearbook, Vol. IV: 1973, part two, II, 1.
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ment in favour of any subsequent holder who, when
taking the instrument, had no knowledge of the defects,
alterations or infirmities.

Since the liability incurred under article 42 is a
liability outside the instrument, it is incurred also by
a person who is not himself liable on the instrument,
as where an endorser has endorsed the instrument
“without recourse” or where a person has transferred
an instrument, on which the last endorsement is in
blank, by mere delivery, Furthermore, such liability
materializes the moment the instrument is delivered,
regardless of its date of maturity. Since the liability is
outside the instrument, presentment and the making
of protest is not a condition precedent to such lability,

15. The Working Group expressed provisionat
agreement with the inclusion in the draft of a provision
on the lines of article 42, subject to reviewing the
article in the context of forged or unauthorized signa-
tures. The foliowing observations were made:

(1} 1 The article should provide for an upper limit
of the amount for damages beyond which the
endorser would not be liable, It was agreed
that such liability should not exceed the amount
which a holder may receive by application of
article 67 or 68.

(ii} The expression “any person” in paragraph 1
of article 42 should not comprise agents for
collection. In this connexion it was noted that
such agents could be contractually Hable to
the holder, ie. outside the instrument,

(iii) The Working Group was of the opinion that
a person liable under article 42 should be per-
mitted to exclude his liability, for instance by
writing on the instrument the words “without
recourse”, However, it was noted that the in-
sertion of such a olause in the Instrument
could be conmstrued as excluding the Hability
of the endorser under both article 41 and
article 42, thus making it impossible for him
to exclude his lability under one of these ar-
ticles only. The Group instructed the Secretariat
to examine the possibility of a special clause
which would exclude liability under article 42
only, and to make appropriate inquiries to
that effect among banking and trade institutions.

(iv) The Working Group was agreed that a person
liable under article 42 should not be able fo
exclude his liability i¥f he himself had com-
mitted a fraud, if he knew that prior to the
transfer of the instrument to him a signature
on the instrument was forged or unauthorized,
where the imstrument was materially altered,
where a party had a valid claim or defence,
or where the instrument was dishonoured by
non-acceptance or non-payment.

16. The Working Group concluded that the pro-
vision in article 42 (1} (¢) should be complemented
by adding the words “against him”, on the ground
that defences between previous parties that could not
be opposed io the transferor should not give rise to
an action apgainst the transferor.

17. The question was raised whether the liability
under article 42 should also extend to liability for
insolvency of a prior party. It was agreed that article 42

should not deal with this issue. However, it was pointed
out that, under the draft uniform law, the fact that the
drawee was in the course of insolvency proceedings
constituted dishonour by non-acceptance; the transferor
would thus become liable under article 42. The Work-
ing Group requested the Secretariat to ensure that this
consequence be specifically stated in the commentary
on the final text of the draft uniform law to be sub-
mitted to the Commission.

18. As regards the use of the term “negotiates” in
paragraph (1) of article 42, the Working Group re-
quested the Secretariat to employ, in the revised text
of the article, the concepts of endorsement and de-
livery, in accordance with its conclusions in respect
of article 13 (see report of the Working Group on
the work of jts first gession, A/CN.9/77, para. 17).9

19. One representative and the observer of an
international organization expressed their reservations
in respect of article 42.

C. Rights and liabilitiey of a guarantor (articles 43-45)
Article 43

“{1) Payment of an instrument may be guar-
anteed, as to the whole or part of its amount, by
any person who may or may not be a party,

“(2) A guarantee must be written on the instru-
ment or on a slip affixed thereto. It is expressed by
the words: ‘gnaranteed’, ‘aval’, ‘good as aval, or by
words of similar import, accompanied by the signa-
ture of the guarantor.

“{3) A guarantor may specify the party whose
payment he guarantees.

“(4) In the absence of such specification, the
person guaranteed shall be the drawer, in the case
of a bill, or the maker, in the case of a note.”

20.  Articles 43, 44 and 45 sect forth rules in respect
of a person guaranieeing on the instrument the obliga-
tion of another party. Under the Geneva Uniform Law
on Bills of Exchange and Promissory Notes such guar-
antee is known as “aval”. The special obligation of a
guarantor is to be distinguished from the obligation of
an endorser, which is repulated under articles 41 and
42. Under article 43, paragraph (3), a guarantor may
specify on the instrument the party whose liability he
guarantees. Under paragraph (4), in the absence of
such indication, he will be deemed to have guaranteed
the Hability of the drawer, in the case of a bill, or of
the maker, in the case of a note. Evidence brought
from outside the bill which would prove that the
guarantor intended to guarantee the liability of another
party will not invalidate such presumption.

21. The Working Group at its first session con-
sidered the scope of the provisions on guarantee and
that of the provision on endorsement. Under para-
graph (2) of article 43, a guarantee is effected by
the signature of the guarantor on the instrument, or
on a siip afiixed thereto, accompanied by the words
“guaranteed”, “aval”’, “‘good as aval” or by words of
similar import. A mere signature, not being the signa-
ture of the drawer, the drawee or an endorser, would
therefore not have been a guarantee under article 43

® UNCITRAL Yearbook, Vol, IV: 1973, part two, 11, I.
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but would have constituted an undertaking under ar-
ticle 32, namely that of an endorser, At its first session,
the Working Group considered that the liability follow-
ing from such a mere signature should be deait with
in connexion with articles 43 to 45 and that the text of
article 32 should be deleted. The Group, at its first
session, concluded that the scope of article 43 should
be broadened by deleting from article 43 (2) the pro-
vision that a guaranteee is effected only by a signature
which is accompanied by the words “guaranteed”,
“aqual”, “good as qval”, or by words of similar import
(A/CN.9/77, para. 114) 10 The Group also concluded
that additional questions arising in the context of a
mere signature should be dealt with in the present
article (ibid.). However, the Group was agreed that the
signature alone of the drawee on the front of the instru-
ment constituted an acceptance (ibid., para. 128).

22. The Working Group, at the present session, was
of the opinion that the uniform law should make
provision for liability on the instrument by way of
guarantee,

23. The Working Group, taking into account the
consequences of the deletion of article 32, considered
the liability under a mere signature on the basis of
the following example: the drawer issues a bill to the
payee P and the bill shows the following series of
signatures on its back: (1) Pay to A (signed) P;
(2) (signed) X; (3) Pay to B (signed) A;
(4) (signed) B; (5) (signed) Y; (6) Pay to D
(signed) C. The Group concluded that X, B and Y
should be liable as endorsers because their signatures
could be construed, on the face of it, as fitting within
a chain of endorsements.

24. The Working Group expressed agreement with
the provisions of paragraphs (3) and (4) of article 43.
However, the Group requested the Secretariat to clarify
in paragraph (3) that the specification by the guar-
antor should appear “on the instrument cor on a slip
affixed thereto”,

25. 1t was observed that the present wording of
article 43, paragraph (1), made the gnarantor guar-
antee “payment” of the instrument. The Working
Group requested the Secretariat to modify article 43
in such a way as to make it clear that the guarantor
guaranteed a party’s undertaking on the instrument.

Article 44

“(1) A guarantor shall be liable on the instru-
ment to the same extent as the party for whom he
has become guarantor, unless the guarantor has
stipulated otherwise,

“(2) The guarantor shall be liable on the instru-
ment even when the party for whom he has become
guarantor is mot liable thereon, unless the party’s
lack of liability is apparent from the face of the
instrument.”

26. Article 44 provides in paragraph (1) that the
liability of a guarantor is of an accessory nature. It
follows that if the liability of a party is sccondary, the
liability of his guarantor is also secondary. Further,
the guarantor may base defences against his liability
on the instrument on the defences which the party
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whose obligation he guaranteed many invoke. How-
ever, paragraph (2) specifies an area in which the
liability of the guarantor is primary in that he will
incur liability when the liability of the person for whom
he has become a guarantor was null and void ab initio,
as where such person’s signature on an instrument was
forged or such person signed the instrument without
capacity.

27. The Working Group considered three pos-
sibilities with respect to the nature of the gnarantor's
liability:

(1) His liability should be a primary liability in

all cases;

{2) His liability should be an accessory liability in

all cases; and

(3) His liability should be primary in some cases

and accessory in others.
The Group, after deliberation, concluded that the most
appropriate solution would be to lay down a rule under
which. the liability of the guarantor would be accessory
in all cases, except where the guarantor had stipulated
otherwise on the instrument. Consequently, the Group
agreed to delete paragraph (2) of article 44.

28, It was suggested that the commentary on
article 44 should specify that a guarantor could not
only inveke the defences of the party for whom he
became liable, but also any defences which were per-
sonal to himself,

Article 45

“The guaranfor, when he pays the instrument,
shall have rights thereon against the party guearanteed
and against those who are liable thereon to that
party.”

29. Pursuant to article 45, the gvarantor, upon
payment of the instrument by him, acquires rights on
the instrument against the party for whom he became
guarantor and against those parties who were liable on
the instrument fo that party.

30. The Working Group considered the question
whether the guarantor, upon payment of the instru~
ment by him, should have rights not only on the
instrument but also to the instrument over and above
the rights which a payor has under article 70 (2).
Referring to the deliberations held at its first session
(see A/CN.9/77, para. 62), the Group was agreed
that the guarantor should not be considered to be a
holder and that, upon payment of the instrument by
him, his only rights should be the rights under arti-
cles 45 and 70 (2).

D. Presentmernt, dishorour and recourse
I. PRESENTMENT FOR ACCEPTANCE

Article 46

*(1) The holder must present a bill for accept-
ance

“(a) When the drawer or an endorser or a
guarantor has stipulated on the bill that it shall be
so presented;

“(b) When the bill is drawn payable at a fixed
period after sight; or
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“[(c) When the bill is drawn payable elsewhere
than at the residence or place of business of the
drawee].

“{2) The hoider may present for acceptance any
other bill.”

31. Presentment for acceptance is optional, except
in the cases specified in article 46. Failure to present
a bill for acceptance in these cases affects the Hability
of prior parties as provided in article 50.

Paragraph {1} (a)

32. The Working Group was agreed that the
drawer, an endorser or a guarantor could stipulate on
the bill that it must be presented for acceptance,

33, The Working Group considered the effect of
a stipulation, made on an instrument, on the liability
of parties subsequent to the party making the stipula-
iion, The Group was agreed that under the uniform
awW:

(i) A stipulation made on the instrument by the
drawer or the maker would be operative in
respect of subsequent parties, unless a sub-
sequent party had stipulated otherwise on the
instrument;

(ii} A stipulation made on the instrument by an
endorser or a guarantor would be personal to
that endorser or that guarantor and, therefore,
not be operative in respect of subsequent
parties.

The Group also examined the following questions:

{i) Would a stipulation made on an instrument be
effective only if it was especially signed by the
party making the stipuiation?

(ii} What should be the effect of a stipulation when
it could not be determined from the face of
the instrument which party had made it?

The Group, after deliberation, was of the opinion

that the uniform law should not set forth any special
rule on these questions.

Paragraph (1) (b)

34, The Working Group expressed agreement with
the provision of this paragraph,

Paragraph (1) (c)

35. The Working Group considered threc alterna-
tive solutions in respect of a bill drawn payable else-
where than at the residence or place of business of
the drawee:

(i) The holder would have an option to present
or not present a domiciled bill for acceptance;

(ii} The holder must present a domiciled bill for

acceptance and failure to do so would resuit
in non-iiability of prior parties; or

(iti) The holder must present a domiciled bill for

acceptance and failure to do so would render
hitn liable to a prior party for any damages
that such party might suffer from a dishonour
of the bill by non-payment if the dishonour
was due to non-presentment for acceptance.
The Working Group, after deliberation, was agreed
that presentment for acceptance of a domiciled bill

should be mandatory and that failure to present should
result in the non-liability on the bill of prior parties.
The Group was of the opinion that such a rule was
justified in view of the fact that where the drawer
indicated the place of payment on the bill and such
place was not the residence or place of business of
the drawee, the drawee would need to be advised so as
to be able to provide for the necessary funds at the
place of payment,

36. The Working Group requested the Secretariat
to redraft paragraph (1) (¢} in such a way that the
requirement of presentment for acceptance would not
apply in the case of a domiciled bill drawn payable
on demand.

Paragraph (2)

37. The Working Group suggested that this para-
graph should become paragraph (1) since it sets forth
2 general rule to which the present paragraph (1)
states the exceptions.

Ariicle 47

“(1) The drawer or an endorser or a guarantor
may stipulate on the bill that it shall not be pre-
sented for acceptance or that it shall not be presented
before a specified date or before the occurrence of
a specified event.

“(2) Where a bill is presented for acceptance
notwithstanding a stipulation permitted under para-
graph (1) and acceptance is refused the bill is not
thereby dishonoured in respect of the party making
the stipulation.

“{3) Where the drawee accepts a bill notwith-
standing a stipulation that it shail not be presented
for acceptance, the acceptance shall be effective.”
38. Article 47 permits a party, by a stipulation

on the bill, to exclude his liability tc pay the bill in
the event of dishonour by non-acceptance. The holder
will thus not be able to exercise an immediate right
of recourse against such party. Similarly, a party may
stipulate on the bill that it not be presented for accept-
ance before a specified date or before the occurrence
of a specified event, e.g. the arrival of the goods,
However, an acceptance given, notwithstanding such
stipulations, is effective.

39. The Working Group expressed agreement with
the provisions set forth in paragraph (1) of asticle 47,
in so far as it concerned a stipulation made by the
drawer. Consistent with its deliberations in respect of
article 46 (see paragra;l:h 33 above), the Group was
agreed that the stipulations referred to in para-
graph (1)} of article 47 if made by the drawer, would
benefit subsequent parties.

40. The Working Group considered the following
questions:

(i} Should a party other than the drawer be per-
mitted to make a stipulation prohibiting pre-
sentment for accepiance?

(ii} Where the drawer has stipulated that the bill
must be presented for acceptance, and an en-
dorser stipuiates that it must not be so pre-
sented, what is the legal effect of such stipula-
tion on the Hability of parties subsequent to
the endorser?



102 Yearbook of the United Natione Commisston on International Trade Law, 1974, Volume V

The Group was of the view that preference should be
given to 2 rule under which only the drawer could
make a stipulation prohibiting presentment which would
be effective as to other parties. At the same time, it
was of the opinion that the relationship between various
stipulations excluding or limiting liability should be
examined more closely. The Group requested the
Secretartat to redraft article 47 with these considera-
tions in mind,

Article 48

“A bill is duly presented for acceptance if it is
presented in accordance with the following rules:

“(a) The holder must present the bill to the
drawee,

“(b) A bill drawn upon two or more drawees
may be presented to any ome of them, unless the
bill clearly indicates otherwise,

“(¢) Where the drawee is dead, presentment
may be made to the person or authority who, under
the applicable law, is entitled to administer his
estate,

“{d) Where the drawee is in the course of in-
solvency proceedings, presentment may be made to
a person who under the applicable law is authorized
to act in his place,

“(e) Where a bill is drawn payable on, or at a
fixed period after, a stated date, any presentment
for acceptance must be made before the date of
maturity.

“(f) A bill drawn payable at a fized period after
sight must be presented for acceptance within one
vear of its date.

“(g) A bill in which the drawer or an endorser
or a guarantor has stated a date or time-limit for
presentment for acceptance must be presented on
the stated date or within the stated time-limit.

“Ch) A bill in which the drawer or an endorser
or a guarantor has stipulated that it shall be pre-
sented for acceptance, but without stating a date
or time-limit for presentment, [or a bill which is
drawn payable elsewhere than at the place of business
or residence of the drawee and which is not a bill
payable after sight,] must be presented before the
date of maturity.”

41, In order to establish the liability of parties
becanse of dishonour for non-acceptance {article 51
(2)), presentment for acceptance, whether optional or
mandatory, must be “due presentment”, Article 48
specifies what constifutes due presentment.

Paragraph (a)

42. ‘The Working Group expressed agreement with
the principle underlying paragraph (a) that present-
ment for acceptance should be “persomal”, ie., “to
the drawee”. However, the Group was of the opinion
that

(i) The bill must be presented at a reasonable hour
on a business day, and

(ii) If the bill indicates a place of acceptance,
presentment must be made at that place.

Paragraph (b)

43. The Working Group expressed agreement with
this provision.

Paragraphs (¢) and (d)

44, The Working Group expressed agreement with
these provisions. The question whether the death or
insolvency of the drawee dispenses with presentment
for acceptance is discussed under article 49 (1) (see
paragraphs 53 to 56 below).

45. One representative expressed his reservation
in respect of paragraph (d).

Paragraph (¢)

46. The Working Group expressed agreement with
this provision.

Paragraph (f)

47. The question was raised whether the period of
one year running from the date of issue of the bill
within which a bill drawn payable after sight must be
presented for acceptance was justified. The Working
Group requested the Secretariat to inquire among
banking and trade institutions what would be an
acceptable period of time within which such bills should
be presented for acceptance. :

48. The question was also raised how the pericd
of one vear could be calenlated if the bill did not state
a date of issue. The Working Group was agreed that,
in such a case, the holder should be able to insert the
true date of isswe, In this connexion, it was agreed
that if the holder should insert a wrong date of issue,
the effects would be similar to those set out in
article 11.

Paragraph (g)

49, The Working Group expressed agreement with
the provision of this paragraph.

Paragraph (h)

50. The Working Group was of the view that this
paragraph was already covered by paragraphs (e) and
() and therefore superflucus.

Presentment by mail

51. The Working Group provisionally agreed that
the uniform law should not set forth a specific pro-
vision in respect of presentment for acceptance or for
payment through the post. In the view of the Group,
the absence of such a provision would not prevent
a holder from using the post for presentment, The
Group requested the Secretariat to inquire on the
practice of presentment by mail and the existence of
any special rules for presentment and the making of
protest throngh or by the post.

Article 49
“Presentment for acceptance shall be dispensed
with
“(1) Where the drawee is dead or is in the course
of insolvency proceedings, or is a person not having
capacity to accept the bill;
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“(2) Where, with the exercise of reasonable dili-
gence, presentment cannot be effected within the
time-limits prescribed for presentment for accep-
ance;

“(3) Where a party has waived presentment ex-
pressiy or by implication, in respect of such party.”

52. Article 49 states the cases in which present-
ment for acceptance is dispensed with. Under arti-
cle 51 (1) (b), such cases coustitute constructive
dishonour and, under article 51 (2), the holder may
then exercise an immediate right of recourse, subject
to any necessary protest.

Paragraph (1)

53. The Working Group considered the guestion
whether the death of the drawee or the fact that the
drawee is in the course of insolvency proceedings should
entitle the holder to an immediate right fo recourse
against prior parties. Under one view, there should not
be constructive dishonour because in the event of the
drawee’s death, the holder could present the bill to
the drawee’s heirs and, in the event of insolvency pro-
ceedings, to the person who under the applicable law
was authorized to act in his place. Moreover, in the
case of insolvency proceedings, non-presentment would
be to the detriment of the drawer in that the assets
of the insoclvent drawee would possibly have been
distributed among his creditors before the drawer
exercised a right of action against the person authorized
to administer the drawee’s assets, Under another view,
the holder whenr taking the bill had a legitimate ex-
pectancy to be paid fully by the drawee according to
the terms of the Instrument. Such expectancy felt
short in the case of the drawee’s death or his in-
solvency. The Working Group concluded that the latter
view should prevail and expressed apreement with the
provision of paragraph (1). Ome representative ex-
pressed his reservation.

54. The question was raised whether the provision
should also apply to legal entities which were not
physical persons (“personnes morales”). The Working
Group was of the view that the rule under para-
graph (1) of article 49 should apply alse to such
entities. It instructed the Secretariat to redraft para-
graph (1) in such a way as to make it clear that the
rule would apply only to entities which under the
applicable nationa! law were defunct or had ceased
to exist.

55. The Working Group considered the special
problem of the merper of a drawee-company with
another company. The Group was agreed that if in
such a case the drawee ceased to exist, this case
should be governed by paragraph (1).

56. It was suggested that the Secretariat should.

consider the case of a ﬁctitiogs drawee with a view
to possibly extending the provision of paragraph (1)
to this case also.

Paragraph (2}

§7. The Working Group expressed agreement with
the provision of this paragraph,

Paragraph (3)

58, The Working Group considered the guestion
whether the uniform law should provide for the waiver
of presentment for acceptance, It was noted that, in
accordance with the genmeral policy underlying the
Draft Uniform Law, a party had the faculty to limit,
exclude or increase his liability on an instrument.
On the other hand, it was also noted that the effect
of a waiver of presentment for acceptance was that the
party in respect of whom the waiver was operative
would not be freed from liability because of failure
by the holder to present-for acceptance a bill which
must be so presented. Failure to present should not
give the holder a right of immediate recourse against
parties on whom the waiver was binding on the ground
that there was constructive dishopour. It was further
noted that non-presentment for acceptance of an instru-
ment drawn payable after sight would resuit in the
absence of a maturity date and that, in accordance
with article 1 (2), there would not be a bill. The
Group was therefore of the opinion that paragraph 3
should be deleted. The Group also requested the
Secretariat to study the question whether and in what
circumstances the uniform law should make provision
for walver of presentment for acceptance, (On waiver
of presentment for payment, see paragraph 83 below;
on waiver of protest, see paragraphs 128 and 129
below.}

Article 50

“(1) If a bill which must be presented for accept-
ance in accordance with article 46 (1) {a) is not
duly presented, the party who stipulated on the bill
that itI shall be presented shall not be liable on
the bill.

“(2) {If a bill which must be presented for accept-
ance in accordance with article 46 (1} (b) or (c)
is not duly presented, the drawer, the endorsers
and the guarantors shall not be liable on the bill.”

59. In the case of bills that must be presented for
acceptance under article 46, the failure of the holder
to present results in the absence of liability of prier
parties on the bill

60. The Working Group expressed agreement with
the provision of article 50, but requested the Secre-
tariat to introduce into paragraph (1) the amendments
agreed upon in respect of article 46 (1) (a) regarding
the effect of the stipulation on the liability of subse-
quent parties.

Article 51

“{1) A bill is dishonoured by non-acceptance
“(a) When acceptance is refused upon due pre-
sentment or when the holder cannot obtain the

acceptance to which he is entitled under this law;
or

“{b) When presentment for acceptance is dis-
pensed with pursuant to article 49, and the bill is
not accepted.

“(2) Where a bill is dishonoured by non-accept-
ance the hoider may, subject to the provisions of
article 57, exercise an immediate right of recourse
against the drawer, the endorsers and the guar-
antors.”
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6]1. Article 51 (1) lays down what constitutes
dishonour by non-acceptance. Article 51 (2) states
the consequences of such dishonour as regards the
liability of prior parties.

62. The Working Group expressed agreement with
the provisions of article 51, subject to the opinion
expressed by it under article 49 (3} (see paragraph 58
above) that waiver of presentment for acceptance
should not constitute constructive dishonour,

63. The question was raised whether paragraph (2)
was necessary since the same rule was set forth in
article 57. On the other hand, it was observed that
stating the consequence of dishonour made it easier
for a reader to grasp the significance of this article,

II. PRESENTMENT FOR PAYMENT
Article 52

“{1} Presentment of a bill for payment shall be
necessary in order to render the drawer, an endorser
or a guarantor hable on the bill.

“(2) Presentment of a note for payment shall be
necessary in order to render an endorser or his
guarantor liable on the note.

“(3) Presentment for payment shall not be neces-
sary to render the acceptor liabie”

64. Under article 52, presentment of an instru-
ment for payment is not necessary {o make the acceptor
or the maker liable, However, such presentment is
necessary to ecstablish the liability of the drawer,
endorser and guarantor.

65, The Working Group expressed agreement with
the substance of article 52. However, it was pointed
out that the rules under article 52 also followed from
other provisions of the draft uniform law (article 34
as regards the drawer, article 34 (bis) as regards the
maker, article 36 as regards the acceptor, article 41
as regards the endorser, article 44 as regards the
guarantor, and article 55). The Secrctariat was re-
quested to take this into account when redrafting the
section on presentment.

66. The Working Group was agreed that para-
graph {3) should be completed by inserting the words
“or the maker” after the word “acceptor”.

Article 53

“An instrument is duly presented for payment if
it is presented in accordance with the following
rules:

“(a)} The holder of an instrument must present
the instrument for payment to the drawee or to the
acceptor or to the maker, as the case may be.

“(b)} Where a bill is drawn upon or accepted by
two or more drawees, or where a note is signed
by two or more makers, it shall be sufficient to
present the instrument to any one of them; if a
place of payment is specified, presentment shall be
made at that place.

“(c) Where the drawee or the acceptor or the
maker is dead, and no place of payment is specified,
presentment must be made to the person or authority
who under the applicable law is entitied to ad-
minister his estate.

“(d) An instrument which is not payable on
demand must be presented for payment on the day
on which it is payable or on one of the two business
days which follow.

“{e)} An instrument which is payable on demand
must be presented for payment within one year of
its stated date and if the instrument is undated
within one year of the issue thereof.

“(f) An instrument must be presented for pay-
ment:

“(i) At the place of payment specified on the
instrument; or

“(it) Where no place of payment is specified, at
the address of the drawee or the acceptor
or the maker indicated on the instrument;
or

“(ili) Where no place of payment is specified
and the address of the drawee or the ac-
ceptor or the maker is not indicated, at
the principal place of business or residence
of the drawee or the acceptor or the
maker.”

67. In order to establish the Hability of the drawer,
the endorser and their guarantors on the pground that
there was actual dishonour by nom-payment (arti-
cle 56 (1} (a)), presentment for payment must be
“due” presentment. Article 53 specifies what constitutes
due presentment.

Paragraph (a)

68. The Working Group expressed agreement with
the provision of paragraph (a), subject to specifiying
in the provision that presentment for payment must
be made at z reasonable hour on a business day.

Paragraph (b)

69. The Working Group expressed agreement with
the substance of paragraph (b}, but requested the
Secretariat to redraft the provision on the lines of
paragraph (b) of article 48, specifying that if a bill
is drawn upon or accepted by two or more drawees,
or if a note is made by two or more makers, it shall
be sufficient to present the instrument to any one of
them, unless the instrument clearly indicates otherwise.

70. The Working Group was agreed that the words
“if a place of payment is specified, presentment shall
be made at that place” should be deleted.

Paragraph (c}

71. The Working Group expressed agreement with
the substance of this paragraph. It was noted that,
under articles 49 and 51, the death of the drawee
dispensed with presentment for acceptance and entitled
the holder to an immediate right of recourse against
prior parties. The Working Group was agreed that in
this case, presentment for payment should be also
dispensed with. The question arose under what cir-
cumstances presentment for payment would nevertheless
be required. The Group was of the view that two cases
could be envisaged: (i} that of a demand bill and
{ii) that of a bill on which the drawer had stipulated
that it should not be presenied for acceptance. The
Group requested the Secretariat to examine the im-
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plications of articles 49 and 51 in the context of para-
graph (c), in so far as the drawee was concerned.
One representative expressed his reservation in respect
of paragraph {c).

72. In view of the deletion of article 54 (2} (d)
(see paragraph 86 below), the Working Group re-
quested the Secretariat to add to article 53 a new
paragraph which would provide that where the drawee,
the acceptor or the maker was in the course of in-
solvency proceedings, presentment for payment must
be made to a person who under the applicable law is
authorized to act in his place.

Paragraph (d)

73. The Working Group considered whether it was
justified to allow the holder of an instrument to present
the bill for payment also on one of the two business
days which follow the day of maturity. The view was
expressed that the two extra days should be granted
for the sole benefit of the drawee, the acceptor or the
meker, However, the Group was informed that para-
graph (d) was necessary in order to facilitate the
presentment for payment within the time-limits laid
down in the uniform law, and to accommodate present
commercial practices. The Group therefore concluded
that it was appropriate to grant the holder, usually a
collecting bank, two additional days for due present-
ment. (See also paragraphs 115-117 below.)

Paragraph (e)

74. The question was raised whether the period
of one year, running from the date of jssue of the
instroment, within which an instrument payable on
demand must be presented for payment, was justified.
The Working Group requested the Secretariat to inquire
amongst banking and trade institutions what would be
an acceptable period of time within which such an
instrument should be presented for payment. It was
suggested that the period laid down in respect of pre-
sentment for acceptance need not necessarily be the
same as the period laid down in respect of presentment
for payment, and that there might be grounds for
laying down a shorter period for presentment for
acceptance than for presentment for payment.

Paragraph (f)

75. The Working Group considerod a proposal
made at the preparatory stage of work on the draft
uniform law under which an instrument should be
domiciled for payment with a bank. In this context,
reference was made to 4 more general proposal made
by the Banca d'Ttalia according to which the uniform
law would permit only one non-bank endorsement,
namely that of the payee. The Working Group agreed
to consider these proposals in the context of the scope
of application of the uniform law (articles 1 to 3).

76. The Working Group was of the opinion that
paragraph (f) should be complemented by an ad-
ditional provision in subparagraph (iii) according to
which an instrument may be presented wherever the
drawee, the acceptor or the maker can be found or
at the drawee’s last known residence or place of
business.

77. The question was raised as to the meaning of
the terms “principal place of business™ and “residence”.
The Working Group was agreed that these terms
should not be defined in the uniform law, but shouid
be left to local law. In this connexion, the Group
referred to its deliberations and conclusions in respect
of article 40 (A/CN.9/77, para. 134),"' requesting
the Secretariat to give further consideration to the inter-
pretation of the “place” of payment.

78. As to the term “residence”, the Working Group
was agreed that it should relate only to the private
residence of an individual person and not to the
residence of the officers of a legal entity which was
not a private person {*personne morale”).

Use of copies of a bill or a note

79. The Working Group requested the Secretariat
to make inquiries regarding the use of a copy of a bill
or a note in making presentment for payment.

Article 54

“(1) Delay in making presentment for payment
shall be excused when the delay is caused by cir-
cumstances beyond the control of the holder. When
the cause of delay ceases to operate, presentment
must be made promptly [within ... days].

“(2) Presentment for payment shall be dispensed
with

“({a) Where the drawer, the maker, an endorser
or & guarantor has waived presentment expressly or

by implication; such waiver shall bind only the party
who made it

“(b) Where an instrument Is not payable on
demand, and the cause of delay in making present.
ment continues to operate beyond 30 days after
maturity;

“(¢) Where an instrument is payable on demand,
and the cause of delay continues to operate beyond
30 days after the expiration of the time-limit for
presentment for payment;

“(d) Where the drawee or acceptor of a bill
or the maker of 2 note, after the issue thereof, is
in the course of insolvency proceedings in the
country where presentment is to be made;

“(e) As regards a bill, where the bill has been
protested for dishonour by non-acceptance;

“{f) As regards the drawer, where the drawee
or acceptor is not bound, as between himscif and
the drawer, to pay the bill and the drawer has no
reason to believe that the bill would be paid if
presented.”

80. Article 54 provides for the excuse of delay
in making presentment for payment. When delay is
excused, the liability of prior parties is not affected
on the ground that there was no presentment for
payment. Under the article, delay is excused when
the holder is prevented from presenting the instru-
ment for payment by circumstances beyond his
contral. Under paragraph (2) (b) and (c), present-

1L UNCITRAL Yearbook, Vol, IV: 1973, past two, T, 1.
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ment for payment is dispensed with altogether if the
cause of delay continues to operate beyond 30 days
after the date of maturity, in the case of a fixed-term
instrument, or beyond 30 days after the expiration
of the time-limit for presentment for payment, in the
case of an instrument payable on demand. Under
paragraph 2, presentment for payment is also dis-
pensed with where it was waived, where the drawee,
acceptor or maker is in the course of insolvency
proceedings, where the bill was protested for dis-
honour by non-acceptance and where, as regards the
drawer, the holder has no reason to believe that the
bill would be paid.

Paragraph (1)

81. In connexion with the expression “circum-
stances beyond the control of the holder”, the Work-
ing Group considered whether delay in making
presentment for payment should be excused if the
delay was due to circumstances which were personal
to the holder, such as iliness or death. It was noted
that the Working Group on Time-Limits and Limita-
tions (Prescription) had considered a similar rule
and had suggested to the Commission a provision
under which delay (typically, in commencing legal
proceedings) would be excused if it was due to cir-
cumstances which were “not personal to the creditor
and which he could neither avoid nor overcome”
(A/CN.9/70, annex I, article 19}.12 This wording
was modified by the Commission as follows: “Where,
as a result of a circumstance which is beyond the
control of the creditor and which he could neither
avoid nor overcome . . .” {see article 20 of the
Draft Convention on Prescription (Limitation) in the
International Sale of Goods, Yearbook of the United
Nations Commission on Internationzl Trade Law,
Vol. I1I: 1872, part one, I, B, para. 21). It was noted
that this language approved by the Commission did
not exclude circumstances personal to the creditor.
The Working Group was agreed that article 54 (1}
should use the samc wording as article 20 of the
Draft Convention on Prescription (Limitation). The
suggestion was made that the provision in arti
cle 54 (1) of the present draft should more clearly
exclude excuse based on circumstances imputable to
the fault of the holder. It was indicated that the
language of article 20 of the Prescription Convention,
by addition of the phrase “and which he could neither
avoid nor overcome” was helpful in this regard. The
Group noted that in trausiating the above provision
of the Draft Convention on Prescription (Limitation),
the verbal equivalent was used in other language
versions, rather than legal idioms such as force
majeure or act of God. 1t was agreed that this ap-
proach should also be used in the language versions
of the present draft, since such degal idioms had dif-
ferent meanings in different systems of law.

82. The Working Group was of the view that the
term “promptly” shouid be replaced by the term *with
reasonable diligence” as used in article 49 (2}, and
that the words “within . . . days” placed between brack-
ets should be deleted.

12 UNCITRAL Yearbook, Vol. III; 1972, part two, I, B, 2.

Paragraph (2)
Subparagraph (a)

83. The question of an express or an implied waiver
was considered by the Working Group in connexion
with the waiver of the making of a protest (see arti-
cle 61, paragraphs 128 and 129 below).

Subparagraph (b}

84.  The Working Group expressed agreement with
this provision.

Subparagraph (g)

85. It was noted that under the present wording of
subparagraph (¢), the holder, in the case of a demand
bill, could not exercise a right of recourse on the ground
of constructive dishonour by non-payment until 30 days
after the expiration of the time-limit for presentment for
payment. In the view of the Working Group, this rule
would result in an unreasonable period of inaction
imposed on the holder. The Group therefore requested
the Secretariat to reconsider subparagraph (c) with a
view to enabling the holder to exercise his right of re-
course within a shorter period of time than that pro-
vided in the present text.

Subparagraph (d)

86. The Working Group was of the opinion that
the fact that the drawee, the acceptor or the maker was
in the course of insolvency proceedings should not en-
title the holder to an immediate right of recourse. The
holder should present the instrument for payment to the
person who under the applicable law was authorized to
act in the place of the drawee, the acceptor or the
maker and, in the case of dishonour by non-payment,
should protest the instrument for non-payment. The
Group therefore was agreed that subparagraph {(d)
should be deleted.

87. Tt was pointed out that under the legal system
of some countries the bankruptcy of the acceptor or
the maker accelerated the date of maturity. The Work-
ing Group requested the Secretariat to study the effect
of such acceleration on the relevant provisions of the
draft uniform law.

88. Tt was observed that the negotiable instruments
law of some common law countries made provision for
a so-called “protest for better security” in the case of
bankruptey or insolvency of the acceptor, or of suspen-
sion of payment by him, before the bill became due.
The Working Group requested the Secretariat to study
the question whether similar provisions should be intro-
duced in the Uniform Law.

Subparagraph {e)

89, The Working Group expressed agreement with
the provision of subparagraph (e).

Death or insolvency proceedings of the drawee

90. The Working Group considered the case of a
bill drawn payable at a fixed date which did not inciude
a stipulation that it be presented for acceptance. In such
a case, article 49 (1) provides that the death of the
drawee or the fact that he was in the course of insol-
vency proceedings dispenses with presentment for ac-
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ceptance. The Group was of the opinion that in respect
of such a fixed term bil}, article 54 {2) should make
provision for dispensation from presentment for pay-
ment.

Subparagraph (f)

91, ‘The Working Group was agreed that subpara-
graph (f} should be deleted provisionally and that the
issues presented by this provision should be taken up
in connexion with a redraft by the Secretariat of arti-
cle 62 (2) (c).

Article 55

“{1) If a bill is not duly presented for payment,
the drawer, the endorsers and their guarantors shall
not be liable on the bill,

“{2) Ii a note is not duly presented for payment,
the endorsers and their guarantors shall not be liable
on the note.”

92. Under article 55, failure to make presentment
for payment will result in the absence of Hability on
the instrument of the drawer, the endorsers and their
guarantors. Therefore the holder will not be entitled to
exercise a right of recourse in the event of dishonour
of the instrument by non-payment.

93. The Working Group expressed agreement with
the provision of article 55.

94. The question was raised what would be the
effect of the absence of lability on the instrument of
secondary parties, because of non-presentment for pay-
ment, on their liability on the transaction undeslying
the drawing or endorsing of an instrument. Reference
was made in this respect to section 3-802 of the Uni-
form Commercial Code. The Working Group requested
the Secretariat to examine this question and the possi-
ble need for a special provision governing this situation.

Article 56

“(1) An instrument is dishonoured by non-pay-
ment,

“{a) When payment is refused upon due present-
ment or when the holder cannot obtain the payment
to which he is entitled under this Law; or

“(b) When presentment for payment is dispensed
with pursuant to article 54 (2), and the instrument
is overdue and unpaid;

“({2) Where a bill is dishonoured by non-payment,
the holder may, subject to the provisions of article 57,
exercise a right of recourse against the drawer, the
endorsers and the guarantors;

“(3) Where a note is dishonoured by non-pay-
ment, the holder may, subject to the provisions of
article 57, exercise a right of recourse against the
endorsers and their guarantors.”

95. Article 56 states when an instrument is dishon-
oured by non-payment. Provision is made in para-
graph (1) (a) for actual dishonour (when payment is
refused or the holder cannot obtain the payment to
which he is entitled) and in paragraph 1 (b) for con-
structive dishonour (when presentment for payment is
dispensed with). Under paragraphs (2} and (3), in the
event of such dishonour, the holder is then, subject to

any necessary protest, entifled fo exercise an immedi-

ate right of recourse against the drawer, the endorsers
and their guarantors.

96. The Working Group expressed agreement with
the provision of article 56, subject to modifying para-
graph (2} as follows: instead of “rhe guarantors” read
“their guarantors”.

97. One representative expressed the view that the
provision of article 56 should be included in part six,
section 2 (payment),

HI. PrOTEST

Article 57

“Where a bill has been dishonoured by non-ac-
ceptance or by non-payment or where a note has
been dishonoured by non-payment, the holder may
exercise his right of recourse only after the bill or
note has been duly protested for dishonour in ac-
cordance with the provisions of articles 58 to 61.”

98. Under article 57, the making of a protest is
necessary in order to entitle the holder to exercise,
npon dishonour of the instrument by non-acceptance or
by non-payment, a right of immediate recourse.

99. The Working Group considered whether the
uniform law should provide for the making of a protest
in the event of dishonour of an instrument and, if so,
what should be the consequences of a failure on the
part of the holder to effect such protest,

100. Under one view, protest should not be required
unless there was an express stipulation to that effect on
the instrument. This solution was adopted in the Draft
Uniform Law for Latin America on Commercial Docu-
ments. In support of this view it was stated that protest
was a mere formality and that it would not always pro-
duce reliable evidence by an independent person of the
fact of dishonour,

101. Under another view, the making of a protest
should be required nnder the uniform law, but failure
to do so should make the holder liable for damages
only. In support of this view, it was stated that this
would give just results, in that failure by the holder to
perform the formality of protest should not benefit
parties who were liable on the instrument. However, if
through the absence of protest such parties had suf-
fered, the holder should be liable for damages. It was
noted that this solution would be in harmony with the
legal effect given by the draft uniform law to failure to
give due notice of dishonour (article %@).

102. Under yet another view, protest was required
in: order to establish the liability of secondary parties on
the instrument. In support of this view it was stated that
such parties, when signing the instrument, had under-
taken to pay the amount of the instrument upon due
presentment for acceptance, where required upon due
presentment for payment and in the event of dishonour,
Evidence thereof, obtained from a person independent
from the holder, was therefore required. It was further
noted that in some countries a protest for dishonour was
necessary to bring summary proceedings on the instru-
ment. Finally, the concept of protest was universally
known and the uniform law would therefore, in this
respect, be in conformity with current practice.
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103. The Working Group, after deliberation, was
agreed that the last view, which was zlso underlying the
draft uniform law, should prevail. Consequently, arti-
cle 57 should be retained.

Article 58

“{1) A protest may be effected by means of a
declaration written on the instrument and signed
and dated by the drawee or the acceptor or the
maker, or, in the case of an instrument domiciled
with 2 named person for payment, by that named
person; the declaration shall be to the effect that
acceptance or payment is refused.

“(2) A protest shall be effected by means of an
authenticated protest as specified in paragraphs (3)
and (4) of this article in the following cases:

“{a) Where the declaration specified in para-
graph (1) of this article is refused or cannot be ob-
tained; or

“{b) Where the instrument stipulates an authenti-
cated protest; or

“{c) Where the holder does not effect a protest
by means of the declaration specified in para-
graph (1) of this article.

“{3) An authenticated protest is a statement of
dishonour drawn up, signed and dated by a person
authorized to certify dishonour of a negotiable in-
strument by the law of the place where acceptance
or payment of the bill or payment of the note was
refused. The statement shall specify

“{a) The person at whose request the instrument
i$ protested;

“(b) The place and date of protest; and

“(c} The cause or reason for protesting the in-
instrument, the demand made and the answer given,
if any, or the fact that the drawee or the acceptor
or the maker could not be found.

“(4) An authenticated protest may

“¢{a) Be made on the instrument itself; or

“(b) Be made as a separate document, in which
case it must clearly identify the instrument that has
been dishonoured.”

104.  Article 58 makes provisien for two kinds of
protest: a protest in simplified form effected by means
of a declaration, written on the instriiment and signed
and dated by the drawee, the acceptor or the maker,
to the effect that acceptance or payment is refused
{paragraph 1),and an authenticated protest {para-
graph 3}. Und@ the article, an authenticated protest
1s required in the following cases:

(i) When the declaration of the drawee, the ac-
ceptor or the maker is refused or cannot be
obtained; or

(ii} When the instrument specifies an authenticated
protest; or

(iit} When the holder calls for an autheaticated

protest.

Paragraph (1)

105. The view was expressed that a declaration
written on the instrument by the person dishonouring
the instrument should not be considered as constitufing

a protest; such a declaration should be considered as an
act replacing protest. Hence article 58 should state that,
for the purposes of effecting a protest, an authenticated
protest was required and should specify in a separate
paragraph that a protest could be replaced, in certain
specified circumstances, by a dated declaration written
on the instrument and signed by the person dishonour-
ing 1t.

106. It was noted that the purpose of dealing with
the declaration of dishonour in paragraph (1) of arti-
cle 58 was to emphasize that this form of protest should
be the rule and not the exception. However, the view
was expressed that article 58 could set forth an addi-
ticnal provision on the following lines:

“Where an authenticated protest is replaced by
the declaration of dishonour referred to in para-
graph , such declaration shall have the effect of
an authenticated protest in every respect.”

Paragraph (2)

107. The Working Group was agreed that para-
graph (a) should be deleted in view of the fact that the
case envisaged in that paragraph was covered by para-
graph (c).

Paragraph (3)

108. The Working Group expressed agreement
with this provision subject to the following amendments:
(i) In subparagraph (&) the words “and date”
should be deleted in view of the fact that the
person drawing up the statement of dishonour
was already, under paragraph 3, obliged to date

the statement;

(ii} In subparagraph {(c) the words “the cause or
reason for protesting the instrument” should be
deleted since this would follow from the demand
made by the person drawing up the protest and
the answer given by the drawee, the acceptor or
the maker.

109. The question was raised whether, under the
uniform law, a protest made in a country other than the
country where the instrument was dishonoured, was a
valid protest for the purposes of the uniform law. It was
observed that, under the uniform law, a protest must
be efiected in the country where the instrument was dis-
honoured because it was only in that country that proof
of due presentment and of dishonour could be obtained.
Furthermore, a person authorized to certify dishonour
under the law of one country would not always be
authorized to certify dishonour under the faw of another
country.

Paragraph (4)

110. The Working Greoup expressed agreement
with the substance of paragraph {4). The Group was
agreed that subparagraph () should specify that the
authenticated protest could be made also on a slip
affixed to the instrument,

111. The suggestion was made that if a separate
document was drawn up, the dishonour should be noted
on the instrument. Any subsequent holder would thus
know that the instrument had been dishonoured and
that the dishonour had been protested. It was observed
that it was ordinary notarial practice in some countries
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to note an instrument upon dishonour. The Working
Group was of the view that the uniform law should not
set forth a specific provision on this point, but requested
the Secretariat to mention the advisability of such a
noting in the commentary on the whole.

Stipulation for additional elements of protest

112. The question was raised whether a party could
stipulate on the instrument that requirements additional
to those set forth in paragraph 3 should be met by the
holder in effecting due protest, It was observed that,
under the uniform law, a party could limit his Hability
and that therefore such a stipulation was permitted.

Presentment effected through the post

113. The question was raised whether the uniform
law should set forth a specific rule regarding the place
where protest may be effected when presentment was
effected through the post and the instrument was re-
turned by the post dishonoured (see section 51 (6) {a4)
of the United Kingdom Bills of Exchange Act, 1882).
The Working Group requested the Secretariat to study
this question in connexion with its inquiry on the prac-
tice of presentment of mail and the existence of any
special rules for presentment by mail (see para-
graph 51 above).

Article 59

“(1) Protest for dishonour of a bill by non-ac-
ceptance or by non-payment must be made on the
day on which the bill is dishonoured or on one of
the two business days which foilow.

“{2) Protest for dishonour of a note by non-pay-
ment must be made on the day on which the note is
dishonoured or on one of the two business days
which follow.

“£(3) An authenticated protest must be effected
at the place where the instrument has been dishon-
oured,|” .

114. Article 59 lays down the time-limits within
which an instrument must be protested for dishonrour,
Failure to observe these time-limits will deprive the
holder of his rights of recourse against parties secon-
darily Liable. Under paragraph (3) an authenticated
protest must be effected at the place where the instru-
ment was dishonoured.

Paragraphs (1) and {2)

115. It was observed that, by virtue of the provi-
sions of article 53 (d) and (e) and article 59 (1} and
(2), it would be possible for a holder to protest a biil
or a note on the fourth day after maturity. Thus if a bill
matured on a Monday, the holder, under article 53 (4},
could present the bill for payment on Wednesday and
upon dishonour Frctest the bill on Friday, Under arti-
cle 64, notice of dishonour must be given within the
two business days which follow the day of protest. It
could thus occur that the parly against whom the
holder wishes to exercise his rights of recourse would
be notified on Tuesday of the foliowing week.

116. The Working Group was of the view that this
long lapse of time was not desirable. The Group con-
cluded therefore that protest for dishonour by non-
payment must be made on the day on which the instro-

ment is payable or on one of the two business days
which follow. With respect to protest for dishonour by
non-acceptance, the Group was agreed that such pro-
test must be made on the day on which the bill was
dishonoured or on one of the two business days which
follow. The Group was of the opinion that protest for
non-acceptance must be made upon the first dishonour
of the bill and that a second presentment for acceptance
could not constitute a due presentment,

117. One representative, however, expressed the
view that the present text of paragraphs {1) and (2)
provided the more satisfactory rule in respect of pro-
test for dishonour by non-payment. He noted that the
rule suggested by the Group posed a problem in the
case of a demand bill or note and that, for that type of
instrument, a different rule would be required.

Paragraph 3

118, 1t was observed that according to article 59 (3)
an authenticated protest must be effected at the place
where the instrument was dishonoured. Therefore, if a
place of payment was specified on the instroment, the
instrument could only be duly presented and be dishon-
oured at that place (see article 53 {f) ¢i)). Conse-
quently, protest must be effected at that place.

119. One representative was of the view that para-
graph (3) should be complemented by a provision set-
ting forth the place where protest must be effected in
all cases referred to in article 53 (f).

120. The Working Group agreed that the substance
of paragraph (3) should be dealt with under article 58.

Article 60

“{1) ¥ a bill which must be protested for non-
acceptance or for non-payment is not duly protested,
the drawer, the endorsers and their guarantors shall
not be liable on the bill.

“{2) If a note which must be protested for non-
payment is not duly protested, the endorsers and
their guarantors shall not be liable on the note.”

121.  According to article 60, failure on the part of
the holder to protest an instrument for dishonour by
non-acceptance or by non-payment resulits in the ab-
sence of liability of parties secondarily liable on an
instrument.

122, The Working Group expressed agreement
with the provision of article 60.

123. The suggestion was made that, in the case of
an instrument stipulating an authenticated protest, fail-
ure to make such a protest should not free secondary
parties from liability if the holder had made a protest
in simplified form vnder article 58 (1). The Working
Group was of the view that if a party had stipulated
that an authenticated protest be made, a protest in
simplified form would not be in accordance with the
stipulation limiting the Hability of the party who made
the stipulation.

Article 61

“{1) Delay in protesting a biil for dishonour by
non-acceptance or by non-payment or a note for
dishonour by non-payment shall be excused when
the delay is caused by circumstances beyond the con-
trol of the holder. When the cause of delay ceases
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to oc{)era:rte, protest must be made promptly [within
...days].

“(2) Protest for dishonour by non-acceptance or
by non-payment shall be dispensed with:

“(a) Where the drawer, an endorser or a guaran-
tor has waived protest expressly or by implication;
such waiver shall bind only the party who made it;

“(h) Where the cause of delay in making protest
continues to operate beyond 30 days after maturity
or, in the case of an instrument payable on demand,
where the cause of delay continues to operate beyond
30 days after the expiration of the time-limit for
presentment for payment;

“(e) As regards the drawer of a bill, where (i) the
drawer and the drawee are the same person; or (ii)
the drawer is the person to whom the bill is presented
for payment; or (iii} the drawer has countermanded
payment; or (iv) the drawee or the acceptor is under
no obligation to accept or pay the bill;

“{d) As regards the endorser, where the endorser
is the person to whom the instrument is presented
for payment;

“(e) Where presentment for acceptance or for
payment is dispensed with in accordance with arti-
cles 49 or 54 (2).”

124, Under article 61 delay in protesting an instru-
ment for dishonour is excused when the delay is caused
by circumstances beyond the control of the holder.
When delay is excused, the liability of parties secon-
darily liable is not affected on the ground that there
was no due protest. Paragraph (2) states the cases in
which protest is dispensed with. In such cases, the
holder can exercise a right of immediate recourse
against the parties secondarily liable.

Paragraph (1)

125. The Working Group requested the Secretariat
to redraft paragraph (1) in the light of the observations
made in respect of article 54 (1) conceming delay in
making presentment for payment (see paragraph 81
above).

126. The Working Group was agreed that the ex-
cuse of delay in protesting an instrument for dishonour
should benefit both the holder of the instrument and the
person authorized to certify dishonour, It was specified
that where the protest was made by a public functionary,
such as a notary, and the delay in the effecting of pro-
test by such functionary was excused under article 61,
the excuse would operate to the benefit of the holder.

127. The question was raised whether para-
graph (1) should also apply to a holder making a pro-
test in simplified form. It was noted that if delay would
also be excused in respect of such a protest, the pro-
vision could give rise to abuse. The Working Group,
after deliberation, was agreed that the excuse of delay
in protesting should benefit only the helder who made
an authenticated protest,

Paragraph (2)
Subparagraph (2)

128, The Working Group considered the question
whether a waiver of protest by the drawer, an endorser
or their guarantor made outside the instrument would

dispense the holder from protesting the instrument for
dishonour. Various views were expressed, but the Group
was unable to reach agreement on this point. The Group

requested the Secretariat to prepare alternative texts
based on the following:

(i) Waiver of protest may be stipulated expressly
on the instrument, or expressly or impliedly
outside the instrument (present text);

(ii) Waiver of protest may be stipulated only ex-
pressly whether on or outside the instrument;

(iii) Waiver of protest may be stipulated only on the

instrument.

129. The Working Group considered the question
in respect of which party a stipulation “without protest”
would be operative. Consistent with the conclusions it
had reached earlier in respect of article 46 (see para-
graph 33 above), the Group was agreed that:

(i) If the drawer made such a stipulation on the
instrument, the stipulation would be operative
in respect of all subsequent parties;

(ii) If an endorser or a guarantor (except the guar-
antor of the acceptor or the maker) made such
a stipulation on the instrument, the stipulation
would be operative only in respect of such en-
dorser or guarantor;

(iii) Any stipulation outside the instrument would
be operative only in respect of the party mak-
ing the stipulation.

Subparagraph (b)

130. The Working Group expressed agreement
with the provision of subparagraph (5). It was specified
that the word “delay” in this subparagraph referred to
the delay excused under paragraph (1).

Subparagraphs (¢} and (d)

131. The Working Group expressed agreement
with the principle underlying subparagraphs (¢) and
(d). The Group requested the Secretariat to draft a
general rule covering these subparagraphs.

Subparagraph (e)

132. The Working Group expressed agreement
with the provision of subparagraph (e).

133. The question was raised on whom should fall
the burden of proving that the instrument was dishon-
oured by non-acceptance or by non-payment when pro-
test was dispensed with: the holder or the person who
raises as a defence against his liability that the instru-
ment was not duly presented for acceptance or for pay-
ment? The Group concluded that the burden of proof
should be borne by the holder and that no special rule
was needed to achieve this result.

134. The Working Group requested the Secretariat
to conduct an inquiry amongst banking and trade insti-
tutions for the purpose of ascertaining if its conclusion
would or would not impair the international circulation
of the proposed international instrument,

IV. NOTICE OF DISHONOUR
Article 62

“(1) Where a bill has been dishonoured by non-
acceptance or by non-payment, due notice of dis-

e LA
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honour must be given to the drawer, the endorsers
and their guarantors,

“{2) Where a note has been dishoncured by non-
payment, due notice of dishonour must be given to
the endorsers and their guarantors.

“(3) Notice may be given by the holder or any
party who has himself received notice, or by any other
party who can be compelled to pay the instrument.

“{(4) Notice operates for the benefit of all parties
who have a right of recourse on the instrument against
the party notified.”

135.  Article 62 sets forth rules in respect of notice
of dishonour. The article should be read in conjunction
with articie 66 under which failure of the holder to give
due notice of dishonour makes him liable for damages
which a party may suffer as a consequence of such fail-
ure. Under the draft uniform law, the liability of secon-
dary parties is not affected because they have not re-
ceived notice. According to article 62, notice of
dishonour must be given to any prior party by the
holder or by any party who has himself received notice,
and the notice operates for the benefit of all parties who
have a right of recourse against the party notified. For
example: a bill is drawn in favour of the payee, who
endorses it to A. A endorsesto B, Bto C, and Cto D.
D presents the bill for payment to the drawee and pay-
ment is refused. Under article 62, D must give notice
of dishonour to all prior parties, on pain of being liable
for damages to the party paying the bill. When C re-
ceives notice of dishonour from D, C must, in turn, give
notice of dishonour to parties prior to him. Notice sent
by D or C to the drawer enures for the benefit of the
pavee, Aand B,

136. The Working Group was agreed that the
principle underlying the draft uniform law, namely that
failure on the part of the holder to give due notice of
dishonour would not free secondary parties from lia-
bility but would make the holder liable for damages, was
acceptable,

137. The Working Group considered the question
who should give notice of dishonour and to whom it
should be given. The Group recognized the importance
of notice of dishonour to paities who were secondarily
liable on an instrument and concluded as follows:

(1} The holder, upon dishonour by non-acceptance
or by non-payment, must give due notice of
dishonour to all previous parties who were sec-
ondarily lable;

(it} An endorser or a guarantor who received notice
must give notice to the party immediately pre-
ceding him and liable on the instrument;

(iti} The helder and the party who received notice
are dispensed from giving notice to parties
whose address does not appear on the instru-
ment or whose signature or address is illegi-
ble. The Working Group considered that the
question of the requirement of notice to a party
whose identity or address was known, but could
not be read or did not appear on the instru-
ment, required further study.

{iv) The holder and the party who received notice
must give notice to the party immediately pre-
ceding them and liable on the instrument, even

if the address of such party does not appear on
the instrument or if his signature or address is
iltepible.

(v) Notice of dishonour operates for the benefit
of all parties who have a right of recourse on
the instrument against the party notified.

One representative expressed disagreement with the
proposed rule under (ii) and (iv) above.

138. 'The effect of the proposed rules is that, in the
example given in paragraph 135 above, D must give
notice of dishonour to all prior parties on pain of being
liable for damages to the party paying the bill. When C
receives notice of dishonour from D, C must, in tum,
give notice of dishonour to B. The fact that the address
of C does not appear on the instrument does not dis-
pense D from giving notice of dishonour. Similarly, the
fact that the address of B does not appear on the instru-
ment does not dispense C from giving notice of dishon-
our. Furthermore, under the rule proposed under (v)

above, notice sent by D to the drawer enures for the
benefit of the payee.

139, With respect to the proposed rule under (iv)
above, it was observed that that rule was based on the
presumption that an endorsee should know his own en-
dorser. However, the rule specified that notice be given
to an immediately preceding party who is liable on the
instrument, Thus, in the example given in paragraph 135
above, if B had endorsed the bill without recourse, C,
having received notice from D, must give notice to A. If
A’s address did not appear on the bill, or if his signa-
ture or address was iilegible, the requirement that C
must in such case nevertheless give notice was unreason-
able, since C could not be presumed to know A who
was not his endorser. The Working Group agreed to

revert to this question when examining the redraft of
article 62,

140. The Working Group considered the question
whether a holder was obliged to send notice of dis-
honor to a person who transferred an instrument with-
out endorsing it. The Group was of the view that such
party should not be entitled to notice of dishonour al-
though he might be liable under article 42.

CONSIDERATION OF THR DESIRABILITY OF PREPARING
UNIFORM RULES APPLICABLE TO INTERNATIONAL
CHEQUES

141. The Working Group was informed that, in
response to its request that an inquiry be coaducted
regarding the use of cheques in international payment
transactions (see report on the first gession,:® para-
graphs 136-138), the Secretariat, in consultation with
the UNCITRAL Study Group on International Pay-
ments, had drawn up a questionnaire which had been
addressed to banking and trade institutions and that an
analysis of the replies received thereto would be sub-
mitted to it at a future session.

FUTURE WORK

142. The Working Group gave consideration to the
timing of its third session. The Group was of the unani-

18 UNCITRAL Yearbook, Vol. IV: 1973, part two, II, 1.
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mous opinion that, in view of the progress achieved at  of 1974. Others were of the opinion that consideration
the present session, its third session should be held as  of the time and place for the third session should be
soon as possible. Some representatives expressed the  left for decision by the Commission at its forthcoming
view that the third session should be held in the course session, which will convene on 13 May 1974,

2. List of relevant documents not reproduced in the present volume

Title or description

Second session of the Working Group on
International Negotiable Instruments

Report of the Working Group on International
Negotiable Instruments on the work of its
first session

Report of the Secretary-General: draft uniform
law on international bills of exchange and
international promissory notes, with com-
mentary

Provisional agenda

Draft uniform law on intemnational bills of ex-
change and international promissory notes;
revised text of articles 5(9), 6 and 12 to 41

Draft uniform law on international bills of ex-
change and international promissery notes

Document reference

A/CN.S/TT*

A/CNI/WGIV/WP.2+*
A/CN.S/WG.IV/WP.3
A/CN9Y/WGIV/CRP.3

A/CN9/WG.IV/CRP4
and Add, 1to 13

» Reproduced in UNCITRAL Yearbook, Vol. I'V: part two, 11, 1.

*% The text of the draft uniform law on international bills of exchange and international
promissory notes was reproduced in UNCITRAL Yearbook, Vol. IV: 1973, part two, II, 2.
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GENERAL INTRODUCTION

1. The Working Group on International Legislation
on Shipping was established by the United Nations Com-
mission on Intemational Trade Law (UNCITRAL) at
its second session (1969), and was enlarged by the
Commission at its fourth session. The Working Group
consists of the following 20 members of the Commis-
sion: Argentina, Australia, Belgium, Brazil, Chile,
Bgypt, France, Ghana, Hungary, India, Japan, Nigeria,
Norway, Poland, Singapore, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and

Northern Ireland, United Republic of 'Tanzania, United
States of America and Zaire.2

2. In defining the task of the Working Group, the
Comumission resolved that:

1 As epnlarged by the Commission at its fourth session, the
Working Group consisted of 2I members of the Commission.
Report of the United Nations Commission on International
Trade Law on the work of its fourth session {1971), Official
Records of the General Assembly, Twenty-sixth Session, Sup-
plement No. 17 (A/8417), para. 19; UNCITRAL Yearbook,
Vol. Il; 1971, part cne, II, A, para. 19. The term of one of
these members of the Commission (Spain} expired on 31 De-
cember 1973,
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“The roles and practices concerning bills of lad-
ing, including those rules contaited in the Inferna-
tional Convention for the Unification of Certain
Rules of Law relating to Bills of Lading (the Brus-
sels Convention 1924) and in the Protecol to amend
that Convention (the Brussels Protoco! 1968),
should be examined with a view to revising and am-
plifying the rules as appropriate, and that a new
international convention may, if appropriate, be
prepared for adoption under the auspices of the
United Nations."?

In addition, the Commission specified a pumber of
topics that, among others, should be considered.® The
Working Group at earlier sessions has taken action
with respect to the following of these topics: (4) the
period of carrier responsibility; () responsibility for
deck cargoes and live animals; {¢) choice of forum
clauses in bills of lading;* (d) the basic rules governing
the responsibility of carriers; {e)} arbitration clauses
in bills of lading;® (f) unit limitation of Hability; (g)
trans-shipment; (k) deviation; and (/) the period of
limitation.®

3. At its fifth session” the Working Group decided
to devote the sixth session to the following topics:
{a) definitions under article I;# (b) elimination of in-
valid clauses;® {¢) deck cargo and live animals; (d)} lia-
bility of the carrier for delay; and () scope of appli-
cation of the Convention.

4. The Working Group held its sixth session in
Geneva from 4-20 February 1974,

2 Ihid. The Commission decided at its sixth session that the
Working Group should “continue its work ynder the terms of
reference set forth by the Commission in the resclution adopted
at its [the Commission’s] fourth session”. Report of the United
Nations Commission on Internationsl Trade Law on the work
of its sixth sessiom (2-13 April 1973), Gfficial Records of the
General Assembly, Twenry-cighth Session, Supplement No. 17
{A/9017), para. 61; UNCITRAL Yearbook, Vol. IV: 1973,
part one, I, A.

3 thid.

4 Report of the Working Group on the work of its third
sesston, Geneva, 31 January-11 February 1972 {A/CN.9/63;
UNCITRAL Yearbook, Vol IIE: 1972, part two, IV). The
first report of the Secretary-General on responsibility of ocean
carriers for cargo: bilis of lading (A/CN.9/63/Add.5;
UNCITRAIL Yearbook, Vol. HI: 1972, part two, IV, annex)
was used by the Working Group as its working paper.

5 Report of the Working Group on the work of its fourth
(special} session, Geneva, 25 September-6 October 1972 (A/
CN.9/74; UNCITRAL Yearbook, Vol. IV: 1973, part two,
IV, 1}. The Working Group used as its working documents
the first report of the Secretary-General (see preceding note)
and two other working papers prepared by the Secretariat:
“Approaches to basic policy decisions concerning allocations
of risks between the carge owner and carrier” (A/CN.9/74,
annex l; UNCITRAL Yearbook, Vol. 1V: 1973, part iwo,
1V, 2} and “Arbitration clauses” (A/CN.9/74, annex II;
UNCITRAL Yearbook, Vol. IV: 1973, part twe, IV, 3).

& Report of the Working Group on the work of its
fifth session, New York, 5-16 February 1973 (A/CN.5/76;
UNCITRAL Yearbook, Vol. IV: 1973, part two, IV, 5). The
Working Group used as its working document the second report
of the Secretary-General on responsibility of carriers for cargo:
bills of lading (A/CN.9/76/Add.1; UNCITRAL Yeurbook,
Yol IV: 1973, part two, 1V, 43},

7 Report of the Working Group on the work of its fifth
session {ibid., part two, ¥V, 5), paras. 73-75.

8 The items mentioned in (@) and (b} were the remaining
topics of those listed in the resolution adopted by UNCITRAL
at its Fourth session (see note 2} above).

5. Al 20 members of the Working Group were
ropresented at the session. The session was attended by
the following members of the Commission as observers:
Bulgaria and Federal Republic of Germany; and also
by observers from the following international, inter-
governmental and non-governmental organizations:
United Nations Conference on Trade and Development
(UNCTAD), International Maritime Committee
(IMC), International Chamber of Commerce (ICC),
International Chamber of Shipping (ICS), Interna-
tional Union of Marine Insurance (JUMI), Office Cen-
tral des Transports Internationaux par Chemins de Fer
(OCTI), the International Institute for the Unification
of Private Law {UNIDROIT), the Inter-Governmental
Maritime Consultative Qrganization (IMCO?), the Inter-
national Shipowners’ Association (INSA) and the
Baltic and International Maritime Conference
{BIMCO).

6. 'The Working Group, by acclamation, elected the
following officers:

Chairman ... ....... Mr. Mohsen Chafik {Egypt)

Vice-Chairmen ...... Mr, Nehemias Gueiros (Brazil)
Mr. Stanislaw Suchorzewski (Po-
land}

Rapporteur . ..... .. Mr. R. K. Dixit (India)

7. The following documents were placed before the
Working Group:
1. Provisional agenda and annotations (A/CN.9/WG.III/
L.t}

2. Second report of the Secretary-General on responsibility
of ocean carriers for cargo: bills of lading (A/CN.9/
76/Add.1}

3, UNIDROIT study on carriage of live animals (A/CN.9/
WG.III/WP.11)

4, Third report of the Secrefary-General on responsibility
of ocean carriers for cargo: bills of lading (A/CN.9/
WG.III/WP.12), Vols, 1 to 1iI

5. Deck cargo: working paper by the Secretariat (A/CN.9/
WG.IN/WP.14)

6. Comments and suggestions on the topics to be con-
sidered at the sixth session of the Working Group (A/
CN.9/WG.HI/WP.12/Add. 1)

7. Compilation of draft provisions approved by the Work-
ing Group: note by the Secretariat (A/CN.9/WGIIL/
WP.13)

8. The Working Group adopted the following
agenda:

1. Opening of the session

2. Election of officers

3. Adopiion of the agenda

4. Consideration of the substantive items selecied at the

fifth session of the Working Group to be dealt with at
the sixth session

5. Future work
6. Adoption of the report.

9. The Working Group used the report of the
Secretary-General entitled “third report of the Secre-
tary-General on responsibility of ocean carriers for
cargo: bills of lading” C(hereinafter referred to as the
third report of the Secretary-Geaeral) (A/CN.9/
WG IH/WP.12) as its working document for the topics
examined therein, In that report the Secretary-General
examined the following topics: liability of ocean car-
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miers for delay (part one); peographical scope of appli-
cation of the Convention {part two) ; documentary scope
of application of the Convention (part three); invalid
clauses in bills of lading (part four).® With respect to
the consideration of definitions under article I the
Working Group used as its working document part five
of the report of the Secretary-General entitled “Second
report on responsibility of ocean carriers for cargo: bills
of lading” (hereinafter referred to as the second report
of the Secretary-General} (A/CN.9/76/Add.1%). In
addition to the aforementioned reports the Working
Group used a study prepared by the International In-
stitute for the Unification of Private Law (UNIDROIT)
entitled “Study on carriage of live animals” (A/CN.9/
WG.II/WP.ID ** and a working paper by the Secre-
{;riat;;n the topic of deck cargo (A/CN.9/WG.I1Y/
P.14).

I. LIABILITY OF OCEAN CARRIERS FOR DELAY

A. Introduction

10. Part one of the third repont of the Secretary-
General dealt with the liability of ooccan carriers for
delay in the delivery of cargo,’® The report noted that
the Brussels Convention of 1924 contains no provision
addressed to this question; that case-law on the subject
was conflicting; and that in most jurisdictions the prob-
lems had not been resolved either by court decisions or
by legislation.

11. The report noted {paragraph 5) that under the
present Convention when cargo had been phbysically
damaged during transit as a result of delay in delivery,
the legal issue invoived was mot analytically different
from the issue presented generally by physical damage
to goods on the failure of the carrier to perform his
oblipation umder article 3 (2)—“properly and care-
fully” to “load . .. carry . .. and discharge the
goods carried”. On the other hand, it was also noted
that when the consequence of delay was not physical
damage to the goods, but rather economic loss to the
consignee (e.g. because of the consignee’s inability to
use or reseil the goods or as a result of a drop in the
value of the goods during the period of delay), the
existing law was especially unclear.

* UNCTRAL Yearbook, Vol. IV: 1973, part two, IV, 4.

** Reproduced in this volume, part two, I11, 3, infra.

P Parts one and two of the above document (A/CN.9/
WG.II/WP.12, Vols, I-IID appeared in volume one; part three
in volume two, and part four in volume three. The third repost
of the Secretary-General which was also circulated as an ad-
dendum to the present report {A/CN.9/88/Add.1} is repro-
duced in this Yearbook, part two; I, 2, infra.

0 A/CN.9/88/Add.1, Teproduced in this volume, part two,
111, 2, infra.

11 The report (note 12 at paragraph 5} noted that one of the
problems was whether certain types of economic loss were
sufficiently direct or foreseeable to provide a basis for the
recovery of damages. It was further noted that such problems
of economic loss to the buyer may arise when the poods are
Iost or are rendered unusabie as a result of physical damage,
and hence are not peculinr to unavailability of the goods be-
cause of delay in delivery. The report also drew attention to
the connexion belween this general problem and the rules
setting limits on the liability of the carrier. See Compilation
of draft provisions approved by the Working Group (A/CN.9/
WG.III/WP.13) {(herein referred to as “Compilation”), part
J, on carrier responsibility. The Compilation is reproduced as
an annex to this report.

12. The neport examined provisions dealing with
delay in other transpont conventions (paragraphs 8-12).
The report then sot forth five draft provisions for con-
sideration by the Working Group: (1) Draft provi-
sion A (paragraph 13} would establish the basic prin-
ciple that the Convention’s rules on responsibility of
the carrier were applicable not only to physical loss of
or damage to cargo but also to delay in delivery. (2)
Draft provision B (paragraph 17) set forth a defini-
tion of delay. (3) The report presented two alternative
texts with respect to the limitation of a carrier’s lia-
bility for delay. One alternative {(draft provision C, at
paragraph 26) would provide the same limitation on
liability as that approved by the Weorking Group with
respeci to loss or damage 40 goods.22 A second alterna-
tive (draft provision D, at paragraph 28) would provide
a special limitation on ¢ carrier’s liability to the shipper
for loss other than physical loss of or damage to the
goods (e.g. for economic loss); this special Hmitation
was to be based on the freight charges for the goods in
question.’® (4) The problem presented by an extended
delay in arrival of the goods, when it was unclear
whether the goods were lost, was deelt with in a pro-
posal (draft provision E, paragraph 37) based on
provisions of the Road (CMR) and Rail (CIM) Con-
ventions.

B. Discussion by the Working Group

(1) The basic rule on responsibility of the carrier for
delay

13. There was general agreement within the Work-
ing Group that a specific provision establishing the car-
rier’s responsibility for loss or damage from delay was
desirable and most representatives spoke in favour of
the approach taken in draft provision A of the third
report of the Secretary-General.!* One observer op-
posed inclusion of such a provision in the Convention
on the grounds that shipowners would thus be sub-
jected to heavy potential liability for consequential
damages from delay. Another observer stated that car-
rier liability for delay would be considered as a new
risk for insurance purposes, but that insurance would
be available to cover such risk.

14, Several representatives suggested that draft pro-
vision A be amended along the lines of article 19 of
the CMR Convention,!® Other representatives proposed
that any modification of draft provision A in the third
report of the Secretary-General should take into account
the draft TCM Convention,’® and the ICC Uniform
Rules for a Combined Transport Document.'? Some

12 Compilation, part J. In this provision the monetary
amouiits were left blank.

13 The report noted {fooct-mote 35} that the {970 revision of
the CIM Convention provided a limitation of “fwice the amount
of the carriage charges”. For separate consideration by the
Working Group the bracketed language in the druft provision
included this approach.

14 A/CN.9/88/Add.1, part one; reproduced in this volume,
part two, IIE, 2, infra.

15 Convention on the Contract for International Carriage
of Goods by Road (1958), United Nations, Treaty Series,
vol, 399, 189,

18 IMCO/ECE Draft Convention on the International Com-
bined Transport of Goods (November 1971}, CTC IV/18/
Rev.l, TRANS/374/Rev.1, article 11,

17 International Chamber of Commerce,

Brochure 273,
November 1973, Rules 14-15,
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representatives and observers, however, cautioned
against the use of conventions on land transportation
as models for a convention concemed with the carriage
of goods by sea.

15. Several representatives stressed that the Con-
vention should apply only after the carrier has taken
charge of the goods, as the transportation does not
commence until the carrier has in fact taken charge
of the goods. One representative suggested that the Con-
vention should provide specifically that the carrier was
liable for extra expenses incurred by the shipper as a
consequence of the carrier’s delay in taking charge of
the goeds.

16. Some representatives favoured, in principle, the
suggestion of one representative that the carrier be
hefd liable for “economic losses resulting from delay”.
However, a number of representatives and observets
who expressed support for use of the term “economic
loss™ considered that the types of economic losses from
delay for which a carrier would be held responsible
should be enumerated and that the measure of such
damages be limited to some standard of foreseeability.
Other representatives suggested that the measure of
damages as a result of delay due to the fault of the
carrier should be left to national legislation; for this
reason they opposed any listing of the types of recover-
able economic losses or the inclusion of a limitation of
recoverable damages based on a test of foreseeability
for damages other than physical damage to the goods.
Some representatives were opposed to any use of the
term “‘economic loss”, as all loss was in a sense eco-
nomic and the tenm had no accepted meaning in most
legal systems.

(2) Definition of delay

17. There was general agreement within the Work-
ing Group that there should be a definition of delay.
Some representatives supported draft provision B in
the third report of the Secretary-General, focusing on
the agreed upon or normal date for delivery. Other
representatives favoured a definition centred on the
concept of “actual duration of the carniage” as found
in article 19 of the CMR Convention.

18. One representative proposed the deletion of
the phrase “date for delivery expressly agreed upon by
the parties” from draft provision B, thus eliminating
the option of the parties to agree on a specific date for
delivery, Two representatives expressed reservations
concerning the possibility that, should the above phrase
be retained, the specific date for delivery agreed upon
by the parties would not be reflected in the bill of lading
or that the date could be based on an oral agreement
between the parties.

19, Some representatives proposed that the defini-
tion of delay should include a specific provision to
cover cases of partial loads but several other represen-
tatives expressed their opposition to this proposal.

(3) Application of limitatiorr of liability rules in case
of delay

20. About half of the representatives in the Work-

ing Group expressed their support in principle for the

18 A/CN.9/88/Add. 1, part one, para. 17, reproduced in this
volume, part two, 111, 2, infra,

establishment of a single limitation on carrier liability,
regardless of whether the damages were in the form of
physical loss of or damage to the goods or some other
type of loss or damage (e.g. due to delay suffered by
the owner of the goods), and regardiess of whether
the carrier’s fanlt giving rise to the damages had taken
the form of delay or of some other violation by the
carrier of his obligations under the Convention. While
suggesting some drafting modifications, these represen-
tatives favoured therefore the approach contained in
draft provision C2?

21. A majority—although narrow—of the repre-
sentatives and some observers expressed their preference
for a dual system of liability, establishing a per pack-
age or per weight limitation of carrier liability for
physical loss of or damage to the goods and a separate
flimitation of carrier’s liability based on freight charges
for delay, along the lines suggested in draft proposal D.2¢
A majority of the representatives who favoured a special
limitation for delay based on freight indicated that they
proposed to have the per package or per weight limita-
tion apply in cases of physical loss of or damage to the
goods due to delay, and that the freight limitation would
apply only to cases of damages from delay in delivery
other than physical loss or damage to the goods.

22. One representative, supported by some others,
proposed the following wording for the special limita-
tion applicable to cases of delay: “In the case of delay,
if the claimant to the goods proves that damage (pré-
judice) has resulted therefrom, the carrjer shall pay
compensation for such damage not exceeding [double]
the freight charges.” The representative stated that his
proposal used as its model article 23 of the CMR
Convention,

23. Some representatives expressed the view that
the Working Group should adopt alternative texts, one
based on the single limitation approach and the other on
the dual system of limitation providing for a special
Limitation for cases of delay. Tn this connexion it was
argued that governments were not yet in a position to
choose between these two approaches, since their final
preference may well depend on the level of actual lia-
bility established by an agreement as to the sum of the
per package or per weight limitation. One representa-
tive suggested that the special limitation of liability for
delay should also have alternative texts: one alternative
incorporating the freight limitation and the other one
based on a per package or per weight liitation.

(4) Deluy in delivery: loss of goods

24. All representatives who spoke on the subject
endorsed the principle contained in paragraph 1 of
draft proposal E* of the third report of the Secretary-
General, to the effect that after a specified period of
delay in delivery the person entitled to the goods may
treat them as lost and make 2 claim agatnst the carrier
on that basis. However, differing views were expressed
as to whether the carrier should have the right to prove
that the goods were not in fact lost.

19 A/CN.9/88/Add.1, part one, para. 26; reproduced in this
volume, part two, 111, 2, infra.

20 [bid., para. 28,

21 A/CN.9/88/Add.], part one, para. 37; reproduced in this
volume, part two, I1, 2, infra.
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25. A majority of the representatives stated that
the rules in paragraphs 2-4 of draft proposal E, regu-
lating in detail the rights of the claimant and the car-
rier should the goods be recovered subsequently, were
unnecessary as the matter could be left to commercial
practice. However some representatives held. the view
that the above provisions were useful and should be
retained because there could be cases when the con-
signee wanted to have the goods in spite of delay, due
to their particular usefulness to him. It was also neces-
sary to protect the consignee’s interest in cases when
the value of recovered goods was far in excess of the
maximum carrier liability, Otherwise the carrier in this
latter case would have a quick windfall profit.

C. REPORT OF THE DRAFTING PARTY

26. The Working Group, after a discussion of
alternative approaches to deal with the subject, decided
to constitute a Drafting Party to prepare texts on the
subject as well as on the other topics that were to be
considered during the sixth session.?? The report of the
Drafting Party on the inclusion of provisions on car-
rier liability for delay in delivery, with some amend-
ments to the text of the proposed draft provisions made
by the Working Group,? is as follows:

PART 1 OF THE REPORT OF THE DRAFTING PARTY!
INCLUSION OF PROVISIONS ON CARRIER LIABILITY
FOR DELAY IN DELIVERY

(a) The Drafting Party formulated draft texts to
reflect the views expressed in the discussion of the
Working Group on the inclusion of provisions im-~
posing carrier liability for delay in delivery. It was
agreed by the Drafting Party that these draft texts
would necessarily replace certain provisions previ-
ously agreed upon by the Working Group as indi-
cated below, The Drafting Party recommended the
following provisions:

22 The Drafting Party was composed of the representatives
of Argentina, France, Ghana, India, Japan, Nigeria, Norway,
United Kingdom of Great Britain and Northern Ireland, Union
of Soviet Socialist Republics and the United States of America.
The Drafting Party elected Mr. E. Chr. Selvig (Norway) as
Chairman.

23 The amendments made by the Working Group are the
following: (a) the definition of delay in delivery will be sub-
garagraph I (b) rather than a separate paragraph 4 of the

asic rules on the responsibilicy of the carrier (part D of the

compilation); (b} subparagraph 1 (a) of alternative B shall
commence with the words “the liability of the carrier for loss,
damage or expense resulting from . . ." ("loss, damage or
expense” to be translated into French as “préjudice” and into
Spanish as “los perjuicios™), instead of the words “the liabil-
ity of the carrier according to the provisions of article [ ]
for .. ."”; (¢} in subparagraph 1 (c) of alternative B the word
“paragraph” will replace the word “article” preceding the
expression “for total loss of the goods”; {d) in the revised for-
mulation of article B, paragraph 1 of part ¥ of the compilation,
the phrase “covered by the contract of carriage” should replace
the phrase “covered by a contract of carriage™ (e} and in
the draft provision on delay in delivery—Iloss of goods, the
bracketed language “uniess the carrier proves the contrary”
following the expression “may treat the goods as lost”, shall
be deleted.

During the consideration by the Working Group of this
report of the Drafting Party, notes (f) and (g) were added,
at the request of the Chaimman of the Drafting Party, to the
notes on the proposed draft provisions.

BASIC RULES GOVERNING THE RESPONSIBILITY OF THE
CARRIER

To replace paragraph 1, part D of the compilation
of draft provisions approved by the Working Group
reading as follows:

“1 (a) The carrier shall be liable for loss, damage
or expense resulting from loss of or damage to the
goods, as well as from delay in delivery, if the oc-
currence which caused the loss, damage or delay took
place while the goods were in his charge as defined
in article ( ),** unless the carrier proves that he,
his servants and agents took all measures that could
reasonably be required to avoid the occurrence and
its consequences.

“l (b) Delay in delivery occurs when the goods
have not been delivered within the time expressly
agreed upon in writing or, in the absence of such
agreement, within the time which, having regard to
the circumstances of the case, would be reasonable
to require of a diligent carrier,”

LIMITATION OF LIABILITY

To replace article A, paragraph 1, in part J of the
compilation reading:

g l{ternarive A: Single method for limitation of lia-
ility:

1. The liability of the carrier according to the
provisions of article [ 1% shall be limited to an
amount equivalent to { ) francs per package or
other shipping unit or { ) francs per kilo of gross
weight of the goods lost, damaged or delayed, which-
ever is the higher.

Alternative B: dual method for the limitation of
liability:

1 (a) The liability of the carrier for loss, dam-
age or expense resulting from loss of or damage to
the goods shall be limited to an amount equivalent
to ( ) francs per package or other shipping unit or
( ) francs per kilo of gross weight of the goods
lost or damaged, whichever is the higher,

1 (b) In case of delay in delivery, if the claimant
proves loss, damage or expense other than as re-
ferred to in subparagraph (a) above, the liability
of the carrier shall not exceed
variation x: [double] the freight,

varigtion y:?® an amount equivalent to (X-Y)
francs per package or other shipping unit or (X-Y)
francs per kilo of gross weight of the goods delayed,
whichever is the higher,

1 (¢) In no case shall the aggregate liability of
the carrier, under both subparagraphs (a) and (b)
of this paragraph, exceed the limitation which would
be established under subparagraph (a) of this para-
graph for total loss of the goods with respect to
which such liability was incurred,

24 The reference is to the provision on the period of carrier
reﬁapqnsibility found in subparagraph (i), art B of the com-

ation.
P The reference s to the revised basic rules governing the
responsibility of the carrier, above, which includes Jability
for delay, .

26 It 15 assumed that (X-Y) will tepresent lower limitations
on liability than those established under subparagraph 1 (a).
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To replace article B, paragraph 1 of part J of the
compilation reading:

“l. The defences and limits of liability provided
for in this Convention shall apply in any action
against the carrier in respect oﬁoss of or damage
to the goods covered by the contract of carriage, as
well as of delay in delivery, whether the action be
founded in contract or in tort.”

DELAY IN DELIVERY: LOSS OF GOODS

The person entitled to make a claim for the loss of
goods may treat the goods as lost when they have
not been delivered as required by article ( )27
within [sixty] days following the expiry of the time for
delivergf according to paragraph () of article
(¢ )2

Notes on the proposed draft provisions

The attention of the Working Group is drawa to
the following matters:

(b) Among the representatives favouring the duoal
method of limiting liability a majority supported
alternative B, variation x, while some support was
expressed for variation y as a possible alternative.
(¢) With respect to the provision on limitation of
liability, the views of the members of the Drafting
Party were divided regarding paragraph 1 (¢) estab-
lishing the non-cumulative effect of the separate Hrni-
tations incorporated in the dual method.

{d) Some representatives favoured the inclusion of a
special tule on foresceability applicable to cases of
ileluay in delivery. The language proposed is as fol-
OWs!

“The carrier shall, however, not be liable to
pay compensations for loss, damage or expense,
other than loss of or damage to the goods, result-
ing from delay in delivery when such loss, damage
or expense could not have been reasonably fore-
seen by the carrier at the time of entering into the
contract of carriage as & probable consequence of
the delay.”

(e} One representative expressed reservations about
identifying delay only as “delay in delivery”.

(f) The phrase ‘“loss, damage or expense” should
be translated into French as “préjudice” and into
Spanish as “los perjuicios™*®

{g) Adoption of the above draft texts may require
the Working Group, at some future date, to review
the texts of some provisions it had approved pre-
viously in order to ensure uniformity of terminology
in the revised Convention.

27 The reference is to the provision on the period of carrier
responsibility, in subparagraph {ii), part B of the compilation.

28 The reference is to the definition of delay adopted by the
Drrafting Party as subparagraph 1 (6) of the basic rules govern-
ing the responsibility of the carrier.

29 Some represeniatives stated that by adopting, in the con-
text of article D, para. 1 (&) of the compilation, the terms
“loss, damage or expense resulting from loss or damage to the
goods”, the Working Group explicitly enlarged the scope of
application of the Convention to damages other than the loss
of the commercial value of the goods. The extent of liability
for such other damages will be determined in accordance with
the principles concerning causality which are in effect in each
Contracting State,

D. Consideration of Part I of the Report of the
Drafting Party

27. The Working Group considered the above part
of the report of the Drafting Party.3® The report of the
Drafting Party, including the proposed draft provisions,
was approved by the Working Group.

28. The following comments and reservations were
made with respect to the draft provision on delay in
delivery—loss of goods:

(a) Some representatives favoured retenmtion of the
bracketed language “unless the carrier proves the con-
trary” following the expression “may treat the goods
as lost”, in order to permit a carrier to establish that
goods were not in fact lost but only delayed, and
thereby overcome the presumption of their loss.

(b) Some representatives expressed support for the
adoption of specific provisions dealing with the subse-
quent recovery of goods that had been treated as lost
by the person entitled to make a claim for the loss of
the goods pursuant to the basic operative provision on
delay in delivery—loss of goods. These representatives
proposed that the basic provision proposed by the
Drafting Party be supplemented by three further para-
graphs, modelled after the CIM Convention,*® CMR
Convention,*? or draft proposal E in part one of the
third report of the Secretary-General ¥ One represen-
tative reserved his position concerning the addition of
such supplementary provisions.

II. DOCUMENTARY SCOPE OF APPLICATION OF
THE CONVENTION

A, Introduction

29. The Working Group discussed separately two
aspects of the scope of application of the Convention:
(1) “documentary” scope of the Convention—the ef-
fect of the use (or non-use) of certain documents evi-
dencing the contract of carriage; and (2) “geographic”
scope—the effect of the place of origin and of destina-
tion of the carriage of goods by sea.

3. The question of “documentary” scope was con-
sidered in part three of the third report of the Secretary-
General,»* The responsibilities and liabilities estab-
lished under the 1924 Brussels Convention are appli-
cable when there is a “contract of carriage™ as defined
in article 1 (). Article 1 (b) provides:

“{b) Contract of carriage applies only to con-
tracts of carriage covered by a bill of lading or any
similar document of title, in so far as such docu-
ment relates to the carriage of goods by ses; it also
applies to any bill of lading or any similar document
as aforesaid issued under or pursuant to a charter
party from the moment at which such instrument
regulates the relations between a carrier and a holder
of the same.”

30 See foot-note 23 above,

31 A/CN.9/88/Add. 1, part one, para. 36, reproduced in this
volume, part two, I, 2, irfra.

32 [hid,, patn. 35,

3 Ibid, para. 37.

34 The question of “gecgraphic” scope is considered in
part LIl of the present report, and in A/CN.9/88/Add.1 part
two, reproduced in this volume, part two, 111, 2, infra.
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31. The report drew attention to problems that had
arisen, particularly under medern shipping practices,
with respect to the words contained in article 1 (b):
“c?vered by a bill of lading or similar document of
title”,

32. It was noted that at the time of the drafting of
the Convention in the early 1920s, the terms “bill of
lading” and “document of title” clearly identified the
standard contracts of carriage of that period. When
goods were loaded the carrier would issue a document
entitled “bill of lading”, This “bill of lading” clearly
was a “document of title” in that, inter alia, the car-
rier was only obliged to surrender the goods in ex-
change for the document--—a feature that gave the pos-
sessor of the document control over the goods.®®

33. The report noted that in many regions docu-
ments labelled “bills of lading” clearly met the above
criteria, but in other regions two distinct types of “bills
of lading” were used. One type called for the delivery
of the goods to “the order of” the consignee; this
“order” or “negotiable” bill of lading was clearly a
“document of title” and fell within the above definition
in article 1 (b). A second type, a “non-uegotiable”
{or “straight”) “bill of lading”, permitted delivery to
a named consignee without surrender of the decument.
It was reported that in some jurisdictions this document,
when labelled a “bill of lading” and under local law
having some (but not all) of the indicia of a “docu-
ment of title”, would bring the carriage within the
scope of the Convention; however, in many other juris-
dictions the applicability of the Convention to carriage
of goods under such <documents was subject to ques-
tion.38

34. 1t was also reported that mercantile and ship-
ping practices which had developed since the prepara-
tion of the Convention had led to the use of documents
permitting greater flexibility and efficiency. Shipping
arrangements might be made under documents bearing
various names, such as *“consignment note” or “shipping
receipt”, and, sometimes, these arrangements might be
recorded and reproduced by computer and by other
electronic devices. There was serious doubt as to
whether such carriage fell within the definition set forth
in article 1 (b) of the Convention.??

35, The report raised the question whether the
areas of protection given to the shipper under the Con-
vention should shrink with the increased use of such
new types of documentation,®® or whether it should be

38 Such control over the goods facilitates arrangements for
the exchange of goods for the price—often through banking
intermediaries whereby documents are presented in response
to the terms of a letter of credit. In addition national law
usually gave the purchaser of such a “bill of fading” strong
legal protection against claimg by earlier possessors of the
document and (in many jurisdictions) of the goods. This pro-
tection was commonly associated with the concept that the
document was “negotiabie” and “represented” the goods, .

38 A/CN.9/88/Add. 1, part three, paras. 8-9; reproduced in
thi¢ volume, part two, 111, 2, infra.

37 The report also considered the effect of the failure of the
carrier to issue a document in circumstances where such
issuance would be expected or usual. {Ibid., paras. 14-18.)

3% It was noted that the protection given the shipper in the
event of loss of or damage to the goods, or delay in delivery,
was a distinct issue from the rules defining the rights as
between successive holders of bills of lading and other docu-
ments evidencing the carriage.

enlarged. Attention was drawn to the provisions dealing
with this question in other transport conventions.?® In
the light of these considerations, the report set forth a
draft proposal whereby “contract of carriape” would
be defined to apply to “‘all contracts for the carriage
of goods by sea”. [t was noted that, under such an
approach, the label of the document evidencing the
contract of carriage, or the non-existence of such a
document, would not affect the applicability of the
Convention.*®

36. The report pointed out that if such a broad
basic rule concerning the applicability of the Conven-
tion were adopted, certain exceptions should also be
considered. Draft provisions were set forth preserving
the present exception for charter parties. Attention was
also directed to the possibility of further exceptions for
specific types of carriage where the applicability of the
Convention would be inappropriate.t

B. Discussion by the Working Group
(1} General rule on scope of application

37. It was generally agreed by the Working Group
that the scope of application of the Convention should
be broadened so that its mandatory rules would be
made more widely applicable. Most representatives
were of the view that the Convention should state as
the general rude that it was applicable to all contracts
of carriage of goods by sea subject to the smies on geo-
graphic scope.i2

38. Some representatives favoured extending the
coverage of the Convention beyond the contract of
carriage so that the Convention would cover all types
of maritime transport, all forms of obligation (contract,
tort, bailment), all documents, and situations where
shipments are processed by computers. On the other
hand, some other representatives were of the opinion
that the Convention should apply only to contracts of
carriage evidenced by a document and that the basic
document should be the “bill of lading” since parties to
contracts of maritime carriage were familiar with this
document.

39. Some representatives, who favoured the appli-
cation of the Convention ¢o all contracts of carriage,
indicated that every shipper should continue to have
the right to demand a bill of lading and that the Con-
vention should contzin usiform rules governing the
contends of bills of lading. In addition, it was sug-
gested that it would be desirable to have rules specify-
ing the type of information to be contained in other
decuments evidencing carriage such as consignment
notes and delivery orders.

8% A/CN.9/88/Add. 1, paras. 25-27; reproduced in this vol-
ume, part two, I, 2, infra. referring to provisions in the Rail
{CIM?}, Road (CMR), and Air (Warsaw} Conventions.

40 The report noted that olher provisions of the Convention,
with respect to the obligation of the carrier to issue documents
containing specified provisions, and the rights of third persoms
under documents, presented issues that were distinct from the
basic rule as to the applicability of the Convention. {Ibid.,
para. 38.)

41 bid., paras. 23-24, 31, 36-37.

42 See para. 65, below, for the draft articles adopted by
the Working Group as to the geographic scope of the Con-
vention.
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(2) Exceptions to application of the Convention

40. It was suggested that the article on the scope
of application of the Convention should contain a pro-
vision to the effect that, in cases where a bill of lading
or similar document of title was not issued, the parties
to a coatract of carriage might agree, by means of a
note endorsed on the document evidencing the contract
of carriage and signed by the shipper, that the contract
would not be subject to the rules of the Convention.
These representatives observed that, under the circum-
stances set forth above, the contract between the parties
would not be a contract of adhesion since the shipper
would have specifically agreed to the non-application of
the Convention.

41. A majority of the representatives were opposed
to including such a provision permitting the shipper to
sign away the protection of the Convention, even in
cases where the document evidencing the contract of
carpiage was not a bill of lading. It was indicated that
standard form documents might well be developed by
carriers, excluding application of the Convention, which
shippers would be expected to sign as a matter of rou-
tine. These would then be new types of adhesion con-
tracts.

42, Some representatives, while agreeing with the
majority, nevertheless were of the view that under spe-
cial circumstances the parties to a contract of carriage
shouwld be permitted to agree specifically to the non-
applicability of the Convention.

43. The Working Group generally favoured the ex-
clusion of charter-parties from the scope of application
of the Convention. In this connexion it was pointed out
by one representative that, according to the legislation
of his country, charter-parties were not considered to
be contracts of carriage, and hence there was no need
to exclude specifically charter-partics. This view was
not shared by other representatives.

44, It was agreed that the Convention would not
be applicable to a charter-party between the charterer
and the shipowner, but that it would be applicable to
the contractual relationship between the carrier and a
cargo owner who was not the charterer.

45. Many representatives opposed the incorpora-
tion of a definition of “charter-party” into the Conven-
tion. It was observed that it would be difficult to find a
definition of “charter-party” that would avoid sub-
stantial difficalties of interpretation. In this connexion,
it was pointed out by one representative that there had
been very little litigation over the distinction between
charter-parties and contracts of carriage, Some repre-
sentatives who favoured the inclusion of a deftnition of
“charter-party” supported such inclusion on the ground
that it would be desirable to distinguish clearly between
charter-parties and contracts for the carriage of goods
governed by the Convention.

46. The exclusion of quantum contracts from the
application of the rules of the Convention was also
discussed. Such exclusion was supporied by some
representatives.

47, The Working Group decided to delete article 6
of the Brussels Convention of 1924. It was generally
considered that article 6 was vague and that practice
had shown that parties to contracts of carriage had not
made use of the provisions of this article.

C. Report of the Drafting Party

48. Following the discussion by the Working
Group, this subject was referred to the Drafting Party.
The Drafting Party agreed on a draft provision on the
documentary scope of application of the Convention
to replace article 1 (b) and article 5, paragraph 2,
(first sentence) of the Bmussels Convention of 1924
and made a mumber of other recommendations and
observations which were included in its report to the
Working Group. This report, including the draft pro-
vision to which minor amendments were made by the
Working Group,*® reads as follows:

PART I OF THE REPORT OF THE DRAFTING PARTY:
DOCUMENTARY SCOFE OF APPLICATION OF
THE CONVENTION

The Drafting Party was requested by the Working
Group to draft provisions on the scope of applica-
tion of the Convention, taking intc account the views
on the various aspects of the subject expressed by
Tepresentatives,

(@) The Drafting Party recommends the following
draft provisions;
1. The provisions of this Convention shall be
applicable to all contracts for the carriage of goods
by sea.

[2. Where a bill of lading or similar document
of title is not issued, the parties may expressly agree
that the Convention shall not apply, provided
that a document evidencing the contract is issued
and a statement of the stipulation is endorsed on
such decument and signed by the shipper.]

3. The provisions of this Convention shall not
be applicable to charter parties. However, where a
bill of lading is issued under or pursuant to &
charter-party, the provisions of the Convention
shall apply to such a bill of lading where it gov-
erns the relation between the carrier and the holder
of the bill of lading.

[4. For the purpose of this article, contracts
for the carriage of a certain quantity of goods over
a certain period of time shall be deemed to be
charter parties.]

43 The amendments to the draft provision made by the
Working Group are the following: (@) in paragraph 2, “agree”
was replaced by “stipufate” and “agrectnent” was replaced by
“stipulation™; (b} in paragraph 3 “contained herein” was re-
placed by the words “of the Couvention”; (c) in paragraph 4
the expression “carriage of a gquantity of goods”™ was replaced
by “carriage of a certain quantity of goods”.

The Working Group deleted the recommendation of the
Drafting Party {which had been part (b) (i) of the report of
the Drafting Party) that “the term ‘charter party’ should be
translated into French as ‘conirat d'affrétement constaté par
une charte-partic’V'; however, the Working Group added the
following item to the notes on the proposed draft provisions:
“Paragraph 3 of the draft provisions—It was noted by the
representative of France that ‘charter party’ was transiated
into French as ‘contrat d'affrétement' V. It was also noted by
the representatives of Argentina and Chile that “charter party”
was translated into Spanish as “contraio de fletamento”. The
Working Group decided to follow these snggestions.

At the request of the Chairman of the Drafting Party the
following recommendation was added as part () {ii}) of the
report of the Drafting Party; “The Drafting Party recom-
mended that article 6 of the Brussels Convention of 1924
be deleted.”
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(b) The Drafting Party also recommends that:
(i) The Convention should not contain any defi-

nition of the terms “charter party” and “con-

trat d'affrétement’.

(ii) A provisional definition of bill of lading be
adopted for the purpose of the deliberations
of the Working Group. The definition reads
as follows:

“Bill of lading means a bill of lading or
any similar document of title”.

(iii) The Drafting Party recommended that ar-
ticle 6 of the Brussels Convention of 1924
should be deleted.

Notes on the proposed draft provisions

(¢} The attention of the Working Group is drawn to
the following: Paragraph 1 of the draft provisions

1. One representative was of the opinion that
the scope of application shouid be related to “the car-
riage of goods” rather than to “contracts of carriage”.
This representative suggested that subparagraph 1
should read as follows;

“The provisions of this Convention shall apply
to the carriage of goods between ports in two dif-
ferent States.”

2. It was suggested by one member of the Draft-
ing Party that the following phrase should be added
to paragraph 1: “whether evidenced by a bill of
lading or any other document covering such carriage”
in order to cope with modern or future practices in-
rrolving new and various forms of contract of car-
yiage documentation and at the same time to indi-
cate clearly that some document is still required to
evidence such contracts. This view was supported by
another representative.

Paragraph 2 of the draft provision

1. Opinion as to whether this paragraph should
be included was divided in the Drafting Party and it
was agreed that the paragraph should appear in
square brackets in the report of the Drafting Party.

2. Two representatives, although in favour of the
principie laid down in this paragraph, held the view
that such an exception from applicability of the Con-
vention should be made available only in speciat
circumstances.

Paragraph 3 of the draft provision

It was noted by the representative of France that
“charter-party” was translated into French as con-
trat d’affrétement”. It was aleo noted by the repre-
sentatives of Argentina and Chile that “charter-
party” was translated into Spanish as “contrato de
fetamento™

Paragraph 4 of the draft provision

At the request of four representatives who were
opposed to this provision ¥ was agreed to place this
subparagraph in square brackets.

44 The Working Group decided io follow these suggestions.

D. Consideration of Part Il of the report of
the Drafting Party

49.  With minor amendments,** the Working Group

approved the above part of the report of the Draftin
Party, including the draft provisions. &

III. GEOGRAPHIC SCOPE OF APPLICATION
OF THE CONVENTION

A, Imtroduction

50. Article 10 of the Brussels Convention of 1924
provides:

~ “This Convention shall apply to all bills of lading

issued in any of the contracting States.”

51. Part two of the third report of the Secretary-
General noted (at paragraphs 4-5) that this provision
had given rise to criticism, inter alia, on the following
grounds: (1) Under a literal reading, the Convention
could be applicable when the carriage had no inter-
national element; ie., coast-wise carriage within the
same State involving a ship and nationals of that State;
(2} The place of issuance of the bill of jading, as the
sole criterion for applicability did not bear an adequate
relationship to the performance of the contract of
carriage.

52. The difficulties presented by article 10 of the
1924 Brussels Convention led to the revision of that
article by article 5 of the Brussels Protocol of 1968.
Article 5 of the 1968 Protocol reads as follows:

*“The provisions of this Convention shall apply to
every bill of lading relating to the carriage of goods
between ports in two different States if;

“(a) The bill of lading is issued in a contract-
ing State, or

“(b) The carriage is from a port in a coniracting
State, or

“{¢) The Contract contained in or evidenced by
the bill of lading provides that the rules of this

Convention or legislation of any State giving effect

to them are to govern the contract whatever may be

the nationality of the ship, the carrier, the shipper,
the consignee, or any other interested person.

“Each Contracting State shall apply the provisions
of this Convention to the Bills of Lading mentioned
above.

“This article shall not prevent a Contracting State
from applying the rules of this Convention to bills
of lading not included in the preceding paragraphs.”

53. The report noted that the above provision had
been based on draft provisions developed at two con-
ferences of the Intermational Maritime Committee
(CMI)—the XXIVth Conference held at Rijeka and
the XX VIth Conference held at Stockhoim. The Rijeka/
Stockholm draft differed from that embodied in the
above provisions of the Brussels Protocol in one im-
portant respect: namely, under the Rijeka/Stockhelm
draft, the Convention would also be applicable when
“the port of discharge ... is situated in a contracting
State™ 49

43 See foot-note 43 above,

46 The report noted {A/CN.9/88/Add. 1, para. 24, reproduced
in this volume, part two, III, 2, below) that the final para-
graph of revised article 5 in the 1968 Protocol reflected a com-
promise in response to the proposals to include the port of
discharge as a basis for applicability.
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54. The above proposal contained in the Rijeka/
Stackholm draft was discussed at the Diplomatic Con-
ference that drafted the Brussels Protocol of 1968.
The report summarized the main points developed in
the course of the discussion,*™ and drew attention to
certain practical considerations bearing on the interest
of the consignee in the applicability of the Convention,
These included the fact that the existence of damage
to the goods, and the scope of any such damage can
usually be determined only when the goods are un-
loaded at the port of discharge; as a consequence,
claims and tlitigation over the contract of carriage are
usually more closely related to the port of discharge
than to the port of loading.*®

55, In the light of these considerations the report
set forth alternative draft proposals for consideration
by the Working Group. Draft proposal A was patterned
on Brussels Protocol of 1968.4* Draft proposal B was
also based on the Brussels Protocol, but included a
provision whereby the Convention would also be ap-
plicable when the port of discharge was located in a
Contracting State.

B. Discussion by the Working Group

56, It was generally agreed that article 10 of the
1924 Brussels Convention was not satisfactory in that
it was ambiguous and did not provide a sufficiently
broad scope of geographic application.

57. Further, it was generally agreed that article 5
of the 1968 Brussels Protocol (on which draft pro-
posal A was based) was an improvement on article 10
of the 1924 Convention. However, most representatives
considered neither article 5 of the Protocol, nor draft
proposal A to be fully satisfactory. These representa-
tives favoured draft proposal B which, in addition to
what was set forth in draft proposal A, provided for the
application of the Convention when the port of dis-
charge was situated in a Conlracting State.

58. Represcntatives favouring draft proposal B em-
phasized the need for protection of the consignee, who
was often the claimant in case of loss of or damage
to the goods; consequently, the State in which the port
of discharge was situated had a distinct interest in the
matter, and the Convention should apply if the State
in question was a party to the Convention even if the
port of loading was situated in a non-confracting State,
It was also noted that the Working Greup had already
adopted provisions on choice of forum and arbitration
clauscs, which gave the option to the plaintiff to bring
an action in the contracting State where the port of
discharge was situated; to assure implementation of
thesc provisions, the Convention must be in force at
the port of discharge. It was also obscrved in support
of draft proposal B that onc of the main objectives of
the Convention was t0 achieve harmonization and uni-
fication of maritime law, and that this objective was
best served by as wide a scope of application as possible.

59. One representative stated that several Parties
to the 1924 Convention, in their national legisiation to

47 Ihid., paras. 31-32,

48 thid., paras. 33-34.

49 Jhid., para. 21. Article 5 of the Brusssls Protocol was
quoted at paragraph 52 above, Draft proposal A suggested
certain drafting changes to take acccunt of language and ap-
proach reflected in earlier decisions of the Working Group.

implement the Convention, had narrowed the scope of
the Convention; the legislation of one such State pro-
vided for application of the provisions set forth in the
Convention only when a bill of lading was issued in
that State and not when issued in any contracting State
as provided for in article 10 of the Convention. Atten-
tion was drawn to paragraph 3 of draft proposal A,
which provided: “3. Each contracting State shall apply
the provisions of the Convention to the contract of
carriage™, This representative, supported by others,
favoured the inclusion of paragraph 3 in draft pro-
posal B. In support of this view attention was also
drawn to the fact that under the constitutions of some
States the ratification of a convention does not give the
provisions of the convention the force of private law,
and that such effect results only from the enactment of
national legislation.

60. Some representatives, while favouring the ap-
proach of draft proposal B, suggested that the place
of issuance of the bill of lading or of other documents
evidencing the contract of carriage should not be an
independent criterion for the application of the Con-
vention as that would lead to an unnecessarily wide
scope of application. However, some other representa-
tives were in favour of such a provision while sug-
gestine that reference should be made not to the bill
of lading but to the document evidencing the contract
of carriage since, pursuant to draft provisions already
adopted by the Working Group, application of the
Convention was no longer dependent on the existence
of a bil] of lading or similar document of title.

61. Some representatives indicated that the term
“port of discharge” was ambiguous in that it was not
clear whether it referred to an agreed port of discharge,
or to an actual port of discharge other than one agreed
upon, or possibly to both, In this context, one repre-
sentative thought it would be desirable to provide that
an optional port of discharge should be regarded as a
factor for determining the applicability of the Con-
vention, The same representative suggested that, con-
sistent with the intention of draft proposal B to broaden
the scope of application, consideration could be given
to making the Convention applicable regardless of the
location of the port of loading or the port of discharge.

62. Two representatives who favoured draft pro-
posal A emphasized that draft proposal B was unac-
ceptable to them and stated that they would have to
reserve their position should the Working Group adopt
a provision including a port of discharge situated in a
Contracting State as a criterion for the application of
the Convention. These representatives drew attention
to the rcasons mentioned in paragraph 31 of the Secre-
tary-General’s report in support of their position. They
also siressed certain additional considerations. Thus, it
was observed that under article 5 of draft proposal A,
States could apply the rules of the Convention to cases
not expressly covered by that article. It was noted
that the approach of draft proposal A had been the
outcome of a difficult compromise achieved in 1967-
1968. Tt was also observed that draft proposal B would
increase the difficuities of resolving confiicts of laws,
especially with respect to countries which were parties
to the 1924 Convention but which would not be parties
to the new Convention during a transitional period.
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63. In addition, one of the representatives favour-
ing draft proposal A stated that if the Working Group
adopted a formula along the lines of draft proposal B,
it would be essential to add a provision, similar to one
contained in the 1955 Hague Protocol to the Warsaw
Convention, to the effect that the Convention was ap-
plicable to carriage of goods between ports in two dif-
ferent States provided that both the port of loading
gnd the port of discharge were situated in Contracting

{ates,

64. One representative, although recognizing merits
in draft proposal B, observed that the practical result
of that proposal would not be very much different
from that of draft proposal A. The Working Group
should consider whether it was desirable to have a
provision on scope of application that might prevent
a number of States from acceding f{o the Convention,
In that event the attempt to establish a wide scope of
application would fail to achieve its objectives; con-
versely, 2 narrower provision on geographic scope of
application would not be significant if the Convention
obtained general adherence.

C. Report of the Drafting Party

65. Following discussion by the Working Group
this subject wag referred to the Drafting Party. The
report of the Drafting Party, with some amendments
made by the Working Group is as follows:%

PART II OF THE REPORT OF THE DRAFTING PARTY!
GEOGRAPHIC SCOPE OF APPLICATION

(a) The Drafting Party considered the revision of
the provision regarding the geographic scope of ap-
plication of the Convention, based on the wviews
expressed by the members of the Working Group.
The Drafting Party recommends the following pro-
vision:
1. The provisions of this Convention shall, sub-
ject to article [ 1" be applicable to every con-
tract for carriage of goods by sea between ports
in two different States, i

(a) The port of loading as provided for in the
contract of camriage is located in a Contracting
State, or

(B) The port of discharge as provided for in
the contract of carriage is located in a Contracting
State, or

50 The amendments made by the Working Group are the
following: (1) the foot-note below (numbered 51} is added to
paragraph i; {2) subporagraphs i {4) and (¢) commence wnh
the words “the bill of Iadmg or other decument evidencing .
instead of with the words “the document evidencing ... (3)
paragraph 3 is put between square brackets: {4} paragraph 4
is added; (5) the words “..., as one of these ports may well
not have been mentioned in the contract of carriage”, were
ardded under (4} to the notes on the proposed draft provisions;
{6) note (#) commences with the words “Some representa-
tives .. 7, instead of the words “One representative ..."; (7}
note {(§) is added to the notes on the proposed draft provisions.

1t was also noted that the draft provisions set forth in this
part of the report of the Drafting Party were intended {o re-
place article 10 of the 1924 Brussels Convenation and article 5
of the 1968 Protocol.

51 The reference is to the draft provision on the documentary
scope of application of the Convention, found in part II of the
report of the Drafting Party, at paragraph 48 above.

(¢) One of the optional perts of discharge
provided for in the contract of carriage is the
actual port of discharge and such port is located
in a Contracting State, or

(d) The bill of lading or other document
evidencing the contract of carriage is issued in a
Contracting State, or

(e} The bill of lading or other document
evidencing the contract of carriage provides that
the provisions of this Convention or the legisla-
tion of any State giving effect to them are to
govern the contract.

2. The provisions of paragraph 1 are applicable
without regard to the nationality of the ship, the
carrier, the shipper, the consignee or any other
interested person.

{3. Each Coniracting State shall apply the pro-
visions of this Convention to the contracts of
carriage mentioned above.]

4, This articie shall not prevent a contracting

State from applying the rules of this Convention
to domestic carriage.

Notes on the proposed draft provisions

(b} Some representatives suggested that the terms
“port of departure” and “port of destination” should
be used instead of the terms “port of loading” and
“port of discharge” respectively, in paragraph 1, sub-
paragraph (a), (b) and (c}. The Drafting Party
noted that the terms “port of loading™ and “port of
discharge” had been used in other draft texts adopted
by the Working Group, and recommended that these
terms should be retained, subject to a subsequent
decision on the terminology to be used in the
Convention,

(¢} In opposing paragraph 1, subparagraphs (b)
and {c), two representatives favoured a provision
based on article 5 of the Brussels Protocol. They
felt that as a matter of policy it was incorrect for
partics to a Convention to purport to control the
terms on which goods were shipped to their coun-
tries, regardless of the applicable law in the port of
loading. It was also feared that the adoption of the
draft proposal would lead to a conflict with the
existing Hague Rules during any transitional period.
{d) One representative, commenting on paragraph 1,
subparagraph (b), observed that it miade it unneces-
sary to include an express provision (paragraph 1,
subparagraph {c}) dealing with optional ports of
discharge.

{e) With respect to paragraph 1, subparagraphs (o)
to (c), one representative was of the opinion that
as additional criteria for the application of the Con-
vention the actual port of loading and the actual
port of discharge should be added, since one of these
ports may well not have been mentioned in the
contract of carriage.

{f) Some representatives referring to the concept
of “contracts for carriage of goods™ used in para-
graph 1 of the draft article on the documentary
scope of the Convention, expressed the opinion that
paragraph 1, subparagraph (d) was not necessary
in view of the adoption of subparagraphs (a) to {c}
and (e}, but they were nevertheless prepared to
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accept it in order to meet the wishes of other repre-
sentatives. One representative held the view that the
text of paragraph 1, subparagraph {d) should read:
“the contract of carriage is concluded in a contracting
State.” According to that representative it was neces-
sary to adept such a formulation to take account of
paragraph 1 of the draft article previcusly adopted
with respect to the documentary scope of application
of the Convention, and of the fact that paragraph 2
of that draft article had been placed in square
brackets: a certain number of representatives had
thus accepted that the Convention shouid apply to
all contracts of carriage irrespective of whether a
document had been issued. Therefore, that repre-
sentative suggested that a draft of this article should
be adopted, which would be in harmony with the
text of paragraph 1 of the draft article on the docu-
mentary scope of application of the Convention.

(g} With respect to paragraph 1, subparagraph (e),
two representatives held the view that the words “or
the legislation of any State giving effect to them”
should be deleted.

(h) Some representatives suggested that the pro-
visions of paragraph 3 might need further considera-
tion at a later stage, from the point of view of its
stating the truism that international treaties must be
complied with, and from the point of view of its
incidental effect on the law of international treaties;
in the latter respect it should not be taken as a
precedent implying that in the absence of such a
specific provision in the text of a Convention the
parties thereto may avoid applying the Conveation
in cases where it shall be applicable.

{i} One representative suggested that the provisions
on geographic scope should read as follows:

“]l. The provisions of this Convention shall apply
to the carriage of goods between ports in two
different States,

2. Contracting States may decline to apply the
rules of this Convention where the transit is
domestic or does not involve traversing oceans
or seas.

3. Contracting States may decline to apply the
rules of this Convention if both the port of
loading and the port of discharge are in non-
contracting States.”

D. Consideration of Part 11l of the report of the
Drafting Party

66. The Working Group considered the above part
of the report of the Drafting Party and approved para-
graphs 1, 2 and 4 of the proposed draft provisions.

67. With respect to subparagraphs 1 (d) and 1 (e)
one represeniative suggested that specific reference
should be made to bills of lading, as well as to docu-
ments evidencing the contract of carriage, since the
bili of lading could well be a document different from
the contract of carriage and could be issued in a State
other than the one where the contract of carriage was
concluded. In reply another representative stated that
such reference to bills of lading was unnecessary as the
words “document evidencing the contract of carriage”
would include bills of lading. On the other hand, this
representative was prepared fo accept express reference

to the bill of lading, if that was the wish of the Working
Group, as such reterence would not alter the substance
of subparagraphs 1 (d) and 1 (e). Consequently, the
Working Group decided to include express reference
to bills of lading in the above-mentioned subparagraphs.

68. With respect to paragraph 3, some representa-
tives, for reasons set forth in paragraph 39 above,
expressed a strong preference for retaining this para-
graph without square brackets. However, the majority
of the representatives, some of whom considered this
paragraph to be superfluous, preferred placing para-
graph 3 in square brackets for further consideration
at a later stage.

69, A representative of a State with a federal
constifutional system suggested an additional paragraph
on the lines of paragraph 4 (comparable to article 5,
paragraph 3 of the 1968 Protocol}, aimed at solving
problems of application of the provisions of the Con-
vention in States with such a coustitutional systent,
Most representatives who spoke on the subject con-
sidered such a paragraph unnecessary from the point
of view of their own governmental systems, but were
willing fo accept it in order to meet the above-men-
tioned problem. Accordingly, the Working Group
adepted paragraph 4 of the proposed draft provisions.

IV. ELIMINATION OF INVALID CLAUSES IN BILLS
OF LADING

A. Introduction

70. The problems involved in the use of invalid
olauses were analysed in part six of the second report
of the Secretary-General (A/CN.9/76/Add.1).* In
part four of the third report of the Secretary-General
this analysis was carried further by the development of
alternative (though not mutually exclusive} draft texts
directed to the use of clauses which derogate from the
provisions of the Convention.

71. Both reports noted that the inclusion of invalid
clauses in bills of lading caused uncertainty in the
minds of cargo owners as to their rights and liabilities,
It was considered that their removal “would facilitate
trade, because their continued inclusion [in bills of
lading] has the following onerous effects: (a) the clauses
mislead cargo interests, thus causing them to drop the
pursuit of valid claims, (b) they present an excuse for
prolonging discussion and negotiation of claims which
otherwise might have been settled promptly, and {c)
they encourage unnecessary litigation” 5

72. The reports noted four possible approaches in
dealing with invalid clauses; these approaches are con-
sidered below.

73. The first approach was aimed at making the
mandatory requirements of the Convention as clear
and explicit as possible. In this regard attention was
drawn to article 3 (8) of the Brussels Convention of
1924 which attempted to reguiate the use of invalid
clauses. The text of this article is as follows:

“Any clause, covenant, or agreement in a confract
of carriage relieving the carrier or the ship from

* UNCITRAL Yearbook, Vol. [V: 1973, part two, IV, 4.

52 “Bills of lading”, report by the secretariat of UNCTAD
TD/B/C.4/18L/6/Rev.1l, para. 295 (United Nations publica-
tion, Sales No. E72.11.D.2).
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liability for loss or damage to, or in connexion with,
goods arising from negligence, fault, or failure in
the duties and obligations provided in this article or
iessening such Hability otherwise than as provided in
this Convention, shall be null and void and of no
effect. A benefit of dinsurance clause in favour of

the carrier or similar clause shali be deemed to be a

clause relieving the carrier from liability.”

The reports noted that the present wording of arti-
de 3 (8) is inadequate in that it (g) refers only to the
Convention’s provisions on “liability”, (b) leaves un-
clarified its effect on clauses which are valid only under
certain circumstances and not in others, and (¢} leaves
uncertain the effect of invalidity of one clause on the
rest of the contract of carriage.

74, To remedy the aforementioned inadequacies of
article 3 (8), the third report of the Secretary-General
proposed a draft provision (draft proposal A, at para-
graph (5) which (1) required that the contract of
carriage or bill of lading conform to all the provisions
of the Convention, (2} provided for the nuility of a
clause only to the extent that it derogated from the
Convention and (3) expressly limited the nullity of an
invalid clause to the clause itself, Paragraph 2 of the
draft provision incorporated the substance of article 5,
paragraph 1 of the Brussels Convention of 1924 per-
mitting a carrier by contract to increase his respon-
sibilities set forth in the Convention.

75. The above-mentioned reporis of the Secretary-
General also considered the suggestion that the text of
the Convention itself should specify certain types of
clauses which are invalid. In this regard attention was
directed to the last sentence of articie 3 (8)-of the
Brussels Convention of 1924 which specifically prohibits
“benefit of insurance” clauses. However, it was noted
that this approach presented difficulties in that (1) cer-
tain clauses are invalid only in some circumstances and
not in others and (2) the identification of certain clauses
as invalid might lead draftsmen to prepare new wording
to achieve the same ends.

76. The third approach proposed the introduction
of sanctions to penalize the use of invalid clauses. The
third report of the Secretary-General set forth two
alternative draft provisions.® The first alternative (draft
proposal B (1), paragraph 14) would remove the
carrier’s limitation of Hability under the Convention
when the carrier relies on a clearly invalid clause in a
judicial or arbitral proceeding. The second alternative
(draft proposal B (2), paragraph 17) established the
carrier’s liability for ali expenses, Ioss or damage (such
as litigation costs) caused by the presence of the
invalid clause.

77. The fourth approach suggested that the Con-
vention require the inclusion, in the contract of car-
riage, of a notice clause regarding invalid clauses, The
third report of the Secretary-General set forth a draft
provision (draft proposal C, paragraph 21} which
required all contracts of carriage or bills of lading to
contain a statement that {(a) the carriage is subject to
the provisions of the Convention and (b) any clause
derogating from the Convention is nuil and void. By
way of sanction, paragraph 2 of the draft provision
removed the carrier’s entitlement to the Convention’s

* See the next section of this volume.

rules on limitation of liability whenever the contract of
carriage or bill of lading did not contain the required
statement, The report noted that a similar approach
had been taken in the Warsaw {Air) Convention and
the Convention of Carriage by Road (CMR).

B. Discussion by the Working Group

78. The Working Group discussed the problems in-
volved in the inclusion of invalid clauses in bills of
lading and considered solutions based on the foregoing
draft proposals. It was emphasized by a number of
representatives that these proposals complemented each
other and were not mutually exclusive.

79. A majority of the representatives were in agree-
ment on the need for a general provision along the lines
of draft proposal A (see paragraph 74 above}, which
specified the legal status of clauses that were incon-
sistent with the Convention, On the other hand, one
representative considered such a provision to be un-
necessary, since the provisions of the Convention were
obligatory anyway.

80. Suggestions were made for improving the clarity
of the provisions in paragraph 1 of draft proposal A,
In addition, one representative suggested the deletion
of any reference 1o separation or severance of the
invalid clause from the rest of the coniract on the
ground that such a rule would be a source of litigation.

81. A number of representatives expressed the view
that the general provision in draft proposal A should
indicate clearly that it applied to all clauses in the
contract of carriage, whether or not contained in the
bill of lading or other document evidencing the contract
of carriage. One representative expressed concern that,
even with this broad terminology, the possibility stiil
existed that under common law systems there could
be collateral agreements inconsistent with the provisions
of the Convention and yet not covered by the provision.

82, The view was expressed that draft proposal A
was too broad in that it applied to all provisions of
the Convention instead of permitting some degree of
freedom of contract, within the scope of the Conven-
tion, in those areas not considered mandatory, Another
representative stated that there should be flexibility in
the scope of application of the Convention, thereby
permitting the parties to alter the burden of respon-
sibilities in certain circumstances,

83. Most representatives supported paragraph 2 of
draft provision A, validating clauses which increased
the carriers’ responsibilities or obligations. Two repre-
sentatives expressed doubt whether it was necessary to
require that clauses increasing the carriers’ liabilities be
evidenced in a document.

84. Some representatives, who supported the gen-
eral provision in draft proposal A, also advocated the
inclusion of an illustrative list of invalid clauses as a
supplement to the basic provision.

85. In regard to the inclusion of a sanction to
deter carriers from utilizing invalid clauses (draft pro-
posais B (1), B (2) and C), a majority of the repre-
sentatives were in favour of including a sanction, but
no clear consensus was reached as to the form of this
sanction,

86. Some support was expressed for a sanction
which would remove the limitation of liability under
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the Copvention (draft proposal B (1) }. However, most
representatives were of the opinion that such a sanction
was excessive. It was noted that this sanction was
limited to invoking clauses which were “clearly” in-
consistent with the Convention; however, most repre-
sentatives expressed concern over the difficulties in-
herent in determining which clauses would be “clearly”
invalid.

87. A majority of the representatives supporting the
concept of a sanction for invalid clauses were in favour
of the approach embodied in draft proposal B (2),
which made the carrier liable for all expenses, loss or
damage cavsed by an ipvalid clause. However, one
representative opposed this alfernative to the extent that
it would permit the assignment of legal fees to the
losing party in a legal action, an approach which was
inconsistent with the law of his country. Another repre-
sentative, opposed to the concept of sanctions, ex-
pressed a similar reservation to this particular alterna-
tive on the grounds that the costs of litigation should
be determined by national rules.

88. Several representatives were opposed to the
appreach of both draft proposal B (1) and draft
propesal B {2) on the ground that these provisions
were unnecessary and might produce arbitrary results.

89. A majority of the representatives in the Work-
ing Group favoured the inclusion of a notice provision
in the contract of carriage along the lines suggested in
draft proposal C (see paragraph 77 above). On the
other band, there was little support for the sanction
which provided for withdrawal of the limits on the
carriers’ Hability when the required notice was omitted
in the contract of carriage.

90. A majority of the representatives agreed that
some sanction was necessary. Several representatives
indicated that a sanction along the lines of draft
proposal B (2) (see paragraphs 76 and 87, above)
might be amalgamated with draft proposal C. One
representative noted that if this latter approach were
not adopted, the problem of a sanction for omission
of the required notice should be left to the national
legislatures. Speaking in favour of a sanction similar
to draft proposal B (2) rather than the one originally
contained in draft proposal C, several representatives
noted that a sanction removing the carrier's limitation
of liability whenever there was an omission of the
required notice had caused complications in the
Warsaw (Air) Convention and had been deleted in
that Convention’s most recent revision of the rules on
the carriage of passengers. Some of these representatives
observed that draft proposal B (2) was similar to the
sanction adopted by the Convention of Carriage by
Road (CMR).

91. Some representatives opposed any provision
mandating that a specified notice be given in the bill
of lading or other documents, In this connexion it was
noted that such a requirement would be inconsistent
with the trend to reduce costs by using fewer docu-
ments in international transport.

92. One representative expressed the view that this
provision should be made dependent upon issuance of
a document which could contain the required state-
ment. However, two representatives were of the opinjon
that such a qualification was unnecessary since, if no

document were issued, there would be no opportunity
for the inclusion of an invalid clause. These repre-
sentatives responded to0 a query as to the language to
be employed in giving the required notice by observing
that the notice would be in the same language as the
rest of the document.

93. 1t was the general consensus of the Working
Group that the Drafiing Party should develop pro-
visions on Invalid clauses along the lines of the prin-
ciples approved by the Working Group.

C. Report of the Drafting Party

94. Following the discussion by the Working
Group, this subject was referred to the Drafting
Party. The 1eport of the Drafting Party, with amend-
ments to the text of the proposed draft provisions
made by the Working Group,” is as follows:

PART IV OF THE REPORT OF THE DRAFTING PARTY:
INVALID CLAUSES

(2} On the basis of the opinions expressed by
members of the Working Group, the Drafting Party
considered the revision of the present Convention
to deal more effectively with the problem of invalid
clauses in contracts of carriage. On the basis of
these opinicns the Drafting Party recommends the
following text:

1. Any stipulation of the contract of carriage
or contained in a bill of lading or any other docu-
ment evidencing the contract of carriage shall be
null and void to the extent that it derogates, di-
rectly or indirectly, from the provisions of this Con~
vention. The nullity of such a stipulation shall not
affect the validity of the other provisions of the
contract or document of which it forms a part.
A clause assigning benefit of insurance of the goods
in favour of the carrier, or any simijlar clause,
shall be null and veid.

2. Notwithstanding the provisions of para-
graph 1 of this article, a carrier may increase his
responsibilities and obligations under this Con-
vention.

3. When a bill of lading or any other docu-
ment evidencing the contract of carriage is issued,
it shall contain a statement that the carriage is
subject to the provisions of this Convention which
nullify any stipulation derogating therefrom to the
detriment of the shipper or the consignee.

%3 The amendments made by the Working Group are the
following: {a) the word “that” was inserted after the word
“extent” in the first sentence of paragraph 1; (b) the phrase
“directly or indirectly™ was inserted after the word “derogates”
in the firs{ sentence of paragraph 1; {¢} the phrase “or any
similar clause” was inserted after the word “carrier”, and the
phrase “null and void” repluced the phrase “deemed to derogate
from the provisions of this Convention™.

During the consideration by the Working Group of this
report the following additions and amendments were made at
the request of the Chairman of the Drafting Party: (a) Notes
4 and {5y were added to the Notes on the proposed draft
provisiens; and (b purapraph 3 of the proposed draft pro-
visions was amended by deleting the colon after the word
“that” and the quotation marks arcund the remainder of the
sentence.
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4. Where the claimant in respect of the goods
has incurred loss as a result of a stipulation which
is null and void by virtue of the present article,
or as a result of the omission of the statement
referred to in the preceding paragraph, the carrier
shall pay compensation to the extent required in
order to give the claimant full compensation in
accordance with the provisions of this Convention
for any loss of or damage to the goods as well as
for delay in delivery. The carrier shall, in addition,
pay compensation for costs incurred by the claim-
ant for the purpose of exercising his right, pro-
vided, that costs incurred in the action where the
foregoing provision is invoked shall be determined
in accordance with the law of the court seized of
the case.

Notes on the proposed draft provisions

(b) The attention of the Working Group is drawn
to the following:

1. One representative was of the opinion that a
separate paragraph should be inserted after para-
graph 1 to provide a non-exclusive list of character-
istics common to various types of invalid clauses.
2. Some representatives whe opposed paragraph 3
of the draft text above expressed the view that
it should be placed in brackets te indicate that
there should be further discussion on this point, Ore
representative stated that this notice provision did
not go far enough as it did not call for the incorpora-
tion of the substantive rules of the Convention into
the bill of lading or other document evidencing the
contract of carriage. Another representative was of
the opindon that the phrase “or any other national
legislation based on this Convention” should be in-
serted after the word “Convention”.

3. In reference to paragraph 4 one representa-
tive stated that the term “including lawyer’s fees”
should be inserted after the word “costs” in the
second sentcnce of the paragraph.

4, The proposed draft provisions are intended to
replace articles 2, 3 (8) and 5 (1) of the 1924
Brussels Convention.

5. In view of the proposed draft provisions, the
Working Group may wish to delete paragraph 5 of
article A in part J of the Compilation,

D. Consideration of Part IV of the report of the
Drafting Party

95. The Working Group considered and approved
the above part of the report of the Drafting Party
including the proposed draft provisions.® The follow-
ing comments and reservations were made with respect
to the report:

(@) One represeatative opposed the inclusion of
the phrase “directly or indirectly” after the word
“derogates” in the first sentence of paragraph 1.

() Some representatives were opposed to the
inclusion of the provision providing for a sanction
since they considered that it was not necessary and,
as drafted, it did not in fact provide a sanction,

64 See foot-note 53 above.

V. CARRIAGE OF CARGO ON DECK

A, Introduction

96. A working paper prepared by the Secretariat
summarized consideration and action by the Working
Group at the third session regarding this issue.’ It was
noted that the definition of “goods™ (article 1 (¢} of
the 1924 Convention) had been revised so as not to
exclude the carriage of cargo on deck from the cover-
age of the Convention. % Attention was also directed
to two proposals presented at the third session on which
action was still pending.57

97. Pending proposal A would exempt carriers
from liability for risks inherent in the carriage of goods
on deck when such carriage was authorized by the
contract of carriage.

98. Pending proposal B incorporated the principles
regarding unaathorized carriage on deck that were rec-
ommended by the Drafting Party during the third session
of the Working Group.5® The main operative provision
of pending proposal B were the following: (1) Carriage
on deck is only permitted by agreement with the shipper,
by usage or where required by statutory rules or regula-~
tions; {(2) If the agreement with the shipper is not
refiected in the bill of lading, the carrier bears the burden
of proving the existence of such agreement and, further-
more, the carrier cannot invoke the agreement against
a third party who acquired the bill of lading in good
faith; (3) If goods are carried on deck without agree-
ment of the shipper, or without justification by usage
or statutory rules and regulations, the carrier is liable
for loss or damage to the goods due to the carriage
on deck (with the provisions on limitation of carrier
liability being applicable unless the carrier was guilty
of wilful misconduct).

B. Discussion by the Working Group

99, All representatives who commented on pending
proposal A stated that a provision exempting carriers
from liability for risks inherent in carriage of goods on
deck was unnecessary in the light of the revised basic
rule on the responsibility of carriers. Accordingly the
Working Group decided not to adopt this proposal.

100. A majority of the representatives expressed
support for pending proposal B. Most representatives
stated that this proposal should be augmented by a
rule to the effect that carriage of goods on deck in
violation of an express agreement to carry them below
deck would be treated as wilful misconduct to which the
provisions on limitation of liability would not apply.®®
These representatives stated, however, that in other
cases of unauthorized carriage on deck, the rules on
limitation of Hability would remain applicable.

101. Several representatives stated that amy un-
authorized carriage of goods on deck was in fact wilful
misconduct and that, therefore, in all cases of unauthor-
jzed carriage on deck the carrier should not be able to

86 A /CN.9/WG.III/WP.14; report on thicd session {A/CN.9/
63) paras. 23-29; UNCITRAL Yearbook, Vol. 1II; 1972,
part two, VI

58 Part A of the compilation.

57 A/CN.S/WGIHI/WP. 14, at paras, 5 and 13,

B8 Ibid., para. 11, o

59 Report on fifth session, paragraph 26 (2); compilaiion,
part J, article C (damage resulting from wilful misconduet).
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rely on the provisions establishing limitations on the
carrier’s liability. Some of these representatives stressed
that it was imporiant to provide for unlimited liability
for all unauthorized carriage on deck, since full insur-
ance coverage generally was applicable only to goods
carried under deck; uvnauthorized carriage on deck
consequently would deprive the shipper or consignee
of the benefit of insurance on the goods, This will be
all the more unjustifiable in cases where the shipper
or consignee took the insurance under the clear under-
standing that the goods were being carried under deck
but found to his dismay that they were carried on deck
and that he had no insurance protection,

102, One representative favoured a rule hoiding
the carrier absolutely liable, regardless of fault, for all
loss or damage to goods carried on deck without
authorization.

C. Report of the Drafiing Party

103. Following the discussion by the Working
Group, the subject of carriage of goods on deck was
referred to the Drafting Party. The report of the Draft-
ing Party, including a draft provision concerning the
carriage of goods on deck to which a minor amend-
ment was made by the Working Group,*® reads as
follows:

PART V¥ OF THE REPORT OF THE DRAFTING PARTY:
DECK CARGO

The Drafting Panty considered the addition to the
Brussels Convention of a provision regarding the car-
riage of goods on deck. On the basis of views that
had been expressed during the Working Group’s
discussion of the subject, a draft provision was pre-
pared.

The Drafting Party recommends

{(a) the following provision on the carriage of goods
on deck:

1. The carrier shall be entitled to carry the
goods on deck only if such carriage is in accordance
with an agreement with the shipper, fwith the com-
mon usage of the particular trade] or with statutory
rules and regulations.

2. If the carrier and the shipper have agreed
that the goods shall or may be carried on deck, the
carrier shall insert in the bill of lading or other
document ovidencing the contract of carriage a state-
ment to that effect. Ia the absence of such a state-
ment the carrier shall have the burden of proving
that an agreement for carriage on deck has been
entered into; however, the carrier shall not be en-
titied to invoke such an agrecment against a third
party who has acquired a bill of lading in good faith.

3. Where the goods have been carried on deck
contrary to the provision of paragraph 1, the carrier
shall be liable for loss of or damage to the goods,
as well as for delay in delivery, which results solely
from the carriage on deck in accordance with the
provisions of articles [ 1.1 The same shail apply

60 Iy paragraph 1, the words “with the common usage of the
particular trade” were placed within square brackets.

01 The reference is to the provisions on limitations of
liability, to be found in articles A and C of part J of the
compilation,

when the carrier, in accordance with paragraph 2
of this article is not entitled to invoke an agree-
ment for carriage on deck against a third party who
has acquired a bili of lading in good faith,

4, Carriage of goods on deck contrary to ex-
press agreement for the carriage under deck shall
be deemed to be wilful misconduct and subject to
the provision of article [ ].82

(b) that the above draft provision replace the draft
provision set forth in part C of the compilation.

Note on proposed draft provision

In regard to paragraph 3 some representatives
were of the opinion that it showld be deleted.

D. Consideration of Part V of the report of the
Drafting Party by the Working Group

104, The Working Group considered the above
part of the report of the Drafting Party®® and approved
the report of the Drafiting Party, including the proposed
draft provision.

105. The following comments and reservations
were made by representatives in the Working Group
during the consideration of the Drafting Party's report
on carriage of goods on deck:

{a) A majority of the representatives obiected to
the phrase “with the common usage of the particular
trade” on a variety of grounds. Some objected on the
ground that the phrase was ambiguous. Other represen-
tatives stated that it was difficult to determine common
usage as it may vary from region to region and even
from port to port. One representative reserved his posi-
tion regarding the above phrase and another represen-
tative expressed his opposition 4o any reference to
“custom” or “usage”. It was agreed that the question
needed further study and consideration; therefore, this
phrase in paragraph 1 of the draft provision was placed
within square brackets,

{b) Several representatives suggested that para-
graph 2 of the dratt provision on carriage of deck cargo
be amended to require that the bill of Jeding or other
document evidencing the contract of carriage clearly
indicate that carriage shall be or may be on deck,
whether the carrier was entitled to carry the goods
on deck by virtue of an agreement with the shipper,
the common vsage of the particular trade or statutory
rules and regulations. These representatives proposed
the following wording to replace the paragraphs 2, 3
and 4 that were recommended by the Drafting Party:

“2. In any of the cases referred to in paragraph 1
above, the carrier shall insert in the bill of lading or
other document evidencing the contract of carriage
a statement to that effect. In the absence of such
a statement the carrier shall have the burden of
proving his right of on-deck carriage as referred to
in paragraph 1, however, the carrier shall not be ea-
titled to invoke such right against a third party who
has acquired a bili of lading in good faith.

02 The reference is to provision on limitation of Hability in
cascs of wilful misconduct, to be found in article C of part J
of the compilation.

%3 See foot-note 60 above.
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“3. Where the goods have been carried on deck
contrary to the provisions of paragraph 1, the car-
rier shall be liable for loss of or damage to the goods,
as well as for delay in delivery, which results solely
from the carriage on deck in accordance with the
provisions of articles [ 1.8 The same shall apply
when the carrier in accordance with paragraph 2
of this article is not entitled to invoke the right of
on-deck carriage against a third party who has ac-
quired a bill of lading in good faith,

“4, Carriage of goods on deck contrary 1o the
provisions of paragraphs 1 and 2 above shall be
deemed to be wilful misconduct and subject to the
provision of article { 1788

{c} The Working Group took note of the comments
and draft proposal contained in subparagraph (b)
above, ard decided to consider that proposai at the
next session of the Working Group.

(d) One representative proposed deletion of para-
graphs 2 and 3 that were recommended by the Drafi-
ing Party and another representative favoured placing
these paragraphs within square brackets.

{e) One of the representatives referred to in para-
graph (b) above reserved his position regarding para-
graphs 3 and 4 as recommended by the Drafting Party
as these provisions do not give sufficient protection to
the shipper or consignee. This representative stated that
if a shipper fails to disclose to the insurer that the
goods are carried on deck, the insurance may be void
as to goods so carried. In addition, if the shipper does
not know that the goods will be carried on deck, he
may fail to provide packing that is adequate for such
carriage. For these reasons, carriage on deck should be
permitted only in accordance with an express agreement,
In addition, if the carrier improperly carries the goods
on deck, he should be fully liable for all loss or damage
to the goods resulting from other forms of negligence,
and not merely for loss or damage resulting from the
carriage on deck.

VI. (CARRIAGE OF LIVE ANIMALS
A, Introduction

106. The Brussels Convention of 1924 excludes
“live animals” from the definition of “goods” in ar-
ticle 1 {¢}, with the resuit that the carriage of live
amimals falls outside the scope of the Convention. The
Working Group at its third session (1972} considered
whether the carriage of live animals should be brought
within the scope of the Conveation. However, at that
session agreement was lacking on the approach to be
followed in dealing with the question, and it was decided
to request the International Institute for the Unification
of Private Law {UNIDROIT) to prepare a study on
this question.®® A study prepared by UNIDROIT in
response to this request was considered at the present
session of the Working Group.®7

84 The reference is to the provisions on limitation of liability
to be found in articles A and C of part J of the compilation.
. &6 The reference is to the provision on limitation of liability
in cases of wilful misconduct, to be found in article C of part J
of the compilation.

86 A/CN9/63, paras, 30 and 34, UNCITRAL Yearbock,
Vol II: 1972, part two, IV,

7 A/CNS/WGITI/WP. 11,
part twe, HI, 3, below,

reproduced in this volume,

107. The UNIDROIT study on live animals set
forth three alternative proposals. Proposal I would
include the carriage of live animals within the coverage
of the Convention. However, in view of the risks in-
volved in such carriage it was proposed that a clause
be added to article 3 (8) of the Convention stating the
following:

“However, with respect to the carriage of live
animals, all agreements, covenants or clauses relating
to liability and compensation arising out of the risks
inherent in such carriage shall be permitted in the
contract of carriage.”

108. Proposal 4 would also involve the inclusion
of live animals in the coverage of the Convention but
would relieve the carrier of responsibility for the special
risks inherent in the carriage of apimals, The carrier
would have the burden of proving that the loss or
damage was caused by such inherent risk, Proposal II
states the following:

“With respect to live animals, the carrier shall be
relieved of his responsibility where the loss or
damage results from the special risks inherent in the
carriage of animals. When the carrier proves that,
in the circumstances of the case, the loss or damage
could be attributed to such risks, it shall be pre-
sumed that the loss or damage was so caused, unless
there is conflicting proof that such risks were not
the whele or partial cause of it. Furthermore, the
carrier shall prove that all steps incumbent on him
in the circumstances were taken and that he com-
plied with any special dinstructions issued to him.”

109. Proposal III also presupposes the inclusion
of live animals within the scope of the Convention.
Unlike the other proposals, it places the carriage of
live animals within the general rules of iability of the
Convention, However, under proposal III a para-
graph would be added to article 4 (6) of the Hague
Ruies regarding notice by the shipper to the carrier
of the nature of the danger in the carriage of particular
animals and the actions that may be taken by the car-
rier if such animals become a danger. The paragraph
reads as folows:

“Before live animals are taken in charge by the
carrier, the shipper shall inform the carrier of the
exact nature of the danger which they may present
and indicate, if need be, the precautions to be taken.
I such amimals become a danger fo the ship and
the cargo, they may, at any time before discharge,
be landed at any place or rendered harmless or
killed, without liability on the part of the carier
except to general average, if any, provided that he
proves that he unsuccessfully took all measures that
could reasonably be required in the circumstances
of the case.”

B. Discussion by the Working Group

110. There was general support in the Working
Group for including live animals within the scope of
application of the Convention. It was pointed out that
the general Convention rules on Hability should apply
to live animals since the carriage of live animals was
just another type of carriage of goods. It was also
stated by one representative that the carriage of live
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animals, like the carriage of certain fruits and veget-
ables, required the maintemance of proper ventilation
and also called for shippers to give precise instructions
to the carrier regarding care of the cargo. Other repre-
sentatives observed that making the carrier liable under
the Convention for the carriage of live animals would
encourage decent treatment of Hve animals,

111. 7Two representatives did not favour the applica-
tion of the liability rules of the Conventicn to the
carriage of live animals. In support of this position it
was stated by one representative that the UNIDROIT
study, in the opinion of this representative, did not
contain evidence of unreasonable losses suffered by
shippers because of the exclusion of live animals from
the Counvention; on the other hand, increased liability
in this area would lead to higher freight charges. It
was pointed out by an observer that under current
insurance practice, damage to live animals was not
fully insurable in the same manner as damage to other
cargo.

112. A majority of the members of the Working
Group approved the approach of proposal I (set out
at paragraph 108 above). Proposal Il would bring the
carriage of live animals within the Convention, but
would relieve the carrier of liability for special risks
inherent in such carriage if the carrier can prove that
the loss or damage was caused by a special inherent
risk. Some supporters of this proposal observed that
live animals were a special category of carge and
therefore a special provision dealing with the subject
was required. Two representatives, who stated that
they could support the principal aim of proposal II,
stated that their support hinged on a change in the
proposed burden of proof rule. These representatives
suggested that the rule should state that the carrier
would only be liable if the claimant proved that the
loss or damage to the live animals was due to the fault
of the carrier.

113. Some representatives preferred proposal II1
(see paragraph 109 above) which would bring the
carriage of live animals within the Convention with
no qualifications regarding special risks but with an
addition to the Convention of a provision on dangers
relating to the carriage of live animals. It was pointed
out by a representative who favoured the basic aim
of proposal 11l that, although special probiems could
arise in the carriage of live animals, there was no
justification for any special treatment of such cargo.
Carriers should be aware of the general propensities of
animals, and shippers should only be required to in-
form the carrier of special propensities of a cargo of
live animals; the proposed provision dealing with notice
of danger was ambiguous in requiring the shipper to
state the exact nature of the danger.

114. Two representatives favoured proposal I (see
paragraph 107 above)} under which, in their view, the
Convention would apply to the carriage of live animals
subject only to reasonable derogation clauses. In sup-
port of this position it was stated that animals are
sensitive and react in divergent ways to climatic and
other physical changes. On the other hand, other
representatives stated that they found proposal 1 un-
satisfactory since it would allow the parties to derogate
from the Convention’s general rules on Hability.

C. Report of the Drafting Party

115. Following discussion by the Working Group,
this subject was referred to the Drafting Party on the
understanding that, if it proved to be impossible to
reach consensus on one draft text, alternative texts
should be prepared on the basis of the two proposals
(Il and I} that had received the widest support in
the Working Group. The Drafting Party agreed to a
revised definition of “goods™ to replace articie 1 {¢) of
the Brussels Convention of 1924. The Drafting Party
also agreed to add a special risk rule for the carriage
of live animals and made several observations which
were included in its report to the Working Group, This

report, including the drafting provisions, reads as fol-
lows: 98

PART VI OF THE REPORT OF THE DRAFTING PARTY.
CARRIAGE OF LIVE ANIMALS

(a) Based on the views expressed by representa-
tives in the Working Group, the Drafting Party con-
sidered the inclusion in the Convention of the car-
riage of live animals by sea, and recommends the
folowing draft texts:

1. DEFINITION OF GOODS {to replace part A
in the compilation):

“Gpods” includes goods, wares, merchandise and
articles of every kind whatsoever including live
animals.

2. SPECIAL RISK RULE FOR LIVE ANI-
MALS (to become paragraph 4 of part D in
the compilation, with the current paragraph 3 of
part D becoming a new paragraph 5} *

“With respect to live animals, the carrier
shall be relieved of his liability where the loss,
damage or delay in delivery resulis from any
special risk inherent in that kind of carriage.
When the carrier proves that he has complied
with any special instructions given him by the
shipper respecting the animals and that, in the
circumstances of the case, the loss, damage or
delay in delivery could be attributed to such
risks, it shall be presumed that the loss, dam-
age or delay in delivery was so caused unless
there is proof that all or a part of the joss,
damage or delay in delivery resulied from
fault or negligence on the part of the carrier,
his servants or agents.”

* It will ba noted that the Working Group made no decision
at this s=ssion regarding a new paragraph 3 of part D of the
compilation. This gap could be filled by inserting the draft
provision c¢n “delay in delivery: loss of goods™ (see para-
araph 26 above} as paragraph 3.

68 The report of the Drafting Party appears as amended by
the Working Group. The Working Group made the following
modifications in the draft texts: (a) in paragraph 1 the words
after “goods” were changed {rom “menans poods of any kind
including live animals” to the text appearing above; (b) in
paragraph 2 the first senlence shall end with “results from any
special risks inherent in that kind of carriage” instead of
“results from any special risks inherent in the carriage of
animals”; (¢) in the sccond sentence of paragraph 2 the phrase
“loss, damage or delay in delivery” replaced, in ail three places
where it had appeared, the words “loss or damage” in the
English text.
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Notes on the proposed draft provisions

(b) The attention of the Working Group is drawn
to the following:

1. Some representatives expressed their opposi-
tion to a special risk clanse for carriage of live
animals, These representatives stated that live
animals should be treated as any other cargo and
that the basic rule on the liability of carriers should
apply to the carriage of live animals.

2. Two representatives suggested that the second
sentence of the special risk clause on the carriage
of live animals should commence:

“When the carrier proves that he has taken
all steps incumbent upon him in the circum-
stances and that he has complied with any spe-
cial instructions...”.

3. Several representatives proposed that ar-
ticle 4 (6) of the present Cenvention be expanded
to cover the carriage of animals who are danger-
ous by nature or become dangerous during the
voyage. One representative agreed to submit to
the Drafting Party, at a future date, a draft text
modifying article 4 (6) in this manner.

D. Congsideration of Part VI of the report
of the Drafting Party

116, The Working Group considered the above
part of the report of the Drafting Party.®® The report
of the Drafting Party, iocluding the draft text, was
approved by the Working Group.

117. The following comments and reservations
were made with respect to these draft provisions:

(a) One representative favoured retention of the
definition of goods that had originally appeared in the
report of the Drafting Party, which read as follows:

“ ‘Goods’ means goods of any kind including live
animals,”

(b) Several representatives, who were opposed to
paragraph 2 of the proposed draft text, stated that it
should be placed in square brackets. Some of these
representatives suggested that the words “special risks
inherent” should be subject to further study. These
representatives expressed concern that the words “spe-
cial risks inherent” would give rise to difficulties of
interpretation.

(¢} One representative reserved his position with
respect to paragraph 2.

(4} Several representativés indicated that it would
be desirable for the United Nations Commission on
International Trade Law to request the Inter-Govern-
mental Maritime Consultative Organization (IMCO)
to prepare a manual concerning the carriage of live
animals by sea. Several other representatives opposed
this suggestion, some on the ground that this question
should be considered by IMCO on the initiative of its
own members. The observer of IMCO stated that he
would report the coruments set forth above to his
organization.

(e) One representative proposed that the second
sentence of article 4 (6) of the Brussels Convention
of 1924 be amended in the following manner:

&% See foot-note 68 above.

The words *or live animals” should be inserted
between “shipped with such knowledge and con-
sent” and “shall become a danger”.

This suggestion was made in order to extend the scope
of that article to the carriage of live animals, Another
representative supported the above proposal in prin-
ciple, but suggested that it should be considered at a
future session of the Working Group. This representa-
tive also suggested that at such future time the Work-
ing Group might wish to further amend article 4 (6)
to require that any measures taken by the carrier to
protect the ship or its cargo be commensurate with
the danger which the cargo involved represents.

VII. DEFINITION OF “CARRIER”, “CONTRACTING
CARRIER” AND “ACTUAL CARRIER”

A. TIntroduction

118. 'The rules of the Brussels Convention of 1924,
and the revised rules approved by the Working Group,
are concerned with the Hability of the “carrier”.”® This
term is defined in article 1 {a) of the Brussels Con-
vention as follows:

“ ‘Carrier’ jncludes the owner or the charterer
who enters inte a contract of carriage with a ship-
per.”

119. The second report of the Secretary-General,
submitted for consideration by the Working Group at
its fifth session (1973), referred to some of the prob-
lems that arise under the Brussels Convention when
the shipper contracts with one carrier (the “contract-
ing carrier”) and this carrer arranges to have the goods
carried by another carrier (the “actual carrier”).™ In
connexion with the above situation it was also neces-
sary to take into account the action taken by the
Working Group at its fifth session (1973) with respect
to trans-shipment. At that session, the Working Group
approved the following provision: %2

Article D

“1. Where the carrier has exercised an option
provided for in the contract of carriage to entrust
the performance of the carriage or a part thereof to
an actual carrier, the carrier shall nevertheless re-
main responsible for the entire carriage according
to the provisions of this Convention.

“2. The actual carrier also shall be responsible
for the carriage performed by him according to the
provisions of this Convention,

70 See the basic rules governing the responsibility of the
carrier approved by the Working Group (replacing arti-
cles 3 (1) and (2), 4 (1) and (2) of the 1924 Brussels Con-
vention) compilation, part D.

1 Second report of the Secretary-General (A/CN.9/76/
Add.1, at part five (B, UNCITRAL Yearbook, Vol, IV: 1973,
part two, IV, 4). This part of the reposrt was directed primarily
at problems resulting from the failure to identify clearly the
“actual” carriet in the bill of lading. As to the wider problem
of substituted performance by a second carrier, see the above
report at part two: trans-shipment.

72 Report on fifth session (A/CN.9/76 para. 38; UNCITRAL
Yearbook, Vol. IV: 1973, part two, IV, 5). With respect to a
proposed article B, see idem at paras. 41-44. These provisions
appear in the compilation at part L.
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“3. The aggregate of the amounts recoverable
from the carrier and the actual carrier shall not
exceed the limits provided for in this Convention,

_“4, Nothing in this article shall prejudice any
right of recourse as between the carrier and the
actual carrier.”

The report of the Drafting Party, which submitted
the above provision to the Working Group, included
the following notes on that provision:

“3., With respect to paragraph 1 of article D,
the Drafting Party recommends that the words “car-
rier” and “actual carrier” be specifically defined in
article 1 of the Convention. “Carrier” would be de-
fined as the person who has contracted with the
shipper; “actual carrier” would be defined as any
other carrier involved in the performance of the
carriage.

“4, Paragraph 2 of article D is meant to assure
the cargo-owner the right to bring a claim against
an actual carrier, as well as against the contracting
carrier, provided that the less or damage occurred
while the goods were in the charge of the actual
carrier,”

120. The discussion of the above provisions at the
fifth session was focused on the situatiop where the
“contracting” carrier arranges o have the goods {rans-
ferred to a second (“actual”) carrier at an interme-
diate peint between the pert of loading and the port
of discharge.” However, it was noted that the problem
was not analytically different from the case where the
“contracting” carrier substitutes carriage by another
(“actual”) carrier at the port of loading, However,
the second report of the Secretary-General noted that
when such substitution occurs at the port of loading
the problem is further complicated by the fact that the
only bill of lading issued to the shipper might bear
an inscription stating that the bill of lading was signed
“for the master™; it was noted that such a bill of lading
might include a “demise” or ‘“‘identity of carrier”
clause stating that the contracting evidenced by the
bill of lading was between the shipper and the owner
{or demise charterer} of the vessel named in the bill
of lading, and that the shipping line or company who
executed the bill of lading was subject to no liability
under the contract of carriage.’™

121. The approach to such provisions in the bill
of lading had been affected by the emphasis placed on
the bill in the Brussels Convention of 1924. However,
present consideration of the subject needs to take into
account action taken by the Working Group at ifs
current session (see part I1 of the present report above)
with respect to the “documentary” scope of applica-
tion of the Convention. Thus, in place of the provision
in article 1 (&) of the Brussels Convention that “ ‘con-
tract of carriage’ applics only to contracts of carriage
covered by a bill of lading or any similar document of
title . . 7 the Working Group approved a provision
{paragraphs 48-49 above) that “the provisions of this

73 Report on fifth session (A/CN.8/76, paras. 30 (b} and 33;
UNCITRAL Yearbook, Vol. I+ 1973, part two, IV, 5).

4 Second report of the Secretary-General {(A/CN9/76/
Add.1, part five (B), para. 5; UNCITRAL Yearbook, Vol. IV:
part two, IV, 4}

Convention shall be applicable to all contracts for the
carriage of goods by seq.”"®

B. Discussion by the Working Group

122, The Working Group considered the obliga-
tions under the Convention which should result when
a shipper contracts with one carrier (the “contracting
carrier”), and this carrier arranges to have the goods
carried by another (or “actual”) carrier. It was gen-
erally agreed that the question reached beyond drafting
problems and presented issues of substance: which

carrier, or carriers, should be responsible under the
Convention?

123, Several representatives stated that respon~
sibility should be placed on the “contracting carrier”,
and that he should not be able to escape this respon-
sibility by arranging for another carrier to transport
the goods. Some of these representatives stated that
the responsibility of the “contracting” carrier was suf-
ficient, and that it was not necessary to impose liability
on a “substitute” or “actual” carrier,

124, On the other hand, some representatives
stated that it should be possible to transfer respon-
sibility to the “actual” carrier—which might be defined
as the operator of the ship that effects the voyage in
performance of the contract of carriage. It was sug-
gested that, at least where the “contracting carries”
was not named in the bill of lading, the responsibility
of the “actual carrier” would be sufficient. In support
of this view it was noted that the “contracting carrier”
might not have substantial assets, whereas the “actual”
carrier, as owner and operator of the ship, would pro-
vide a more substantial basis for responsibility to the
shipper or consignee,

125. Other representatives agreed with the above
observations that the “contracting carrier” might not
be financially sound; however, they noted that con-
fining responsibility te the “actual” carrier could pre-
sent similar practical problems, since the owner of the
vessel that actually performed the carriage might be
difficult to find or might have no available assets. in
such situations the “‘coniracting carrier” might be the
only person who would be in a position te respond to
a claim,

126. These representatives noted that the basic
provision approved by the Working Group at its fifth
session to deal with trans-shipment (article D, quoted
at paragraph 119, above) placed responsibility on the
initial carrier (‘“‘contracting carrier”), and also placed
responsibility on the “actual” carrier for the carriage
performed by him.™ It was suggested that the provision
on trans-shipment, with minor amendments,”™ would

8 Exceptions to this provision appear at para. 48 above.

76 It was noted in the second report of the Secretary-General
(A/CN.9/76/Add.1, part five (B}; UNCITRAL Yearbook,
Vol 1V: 1973, part two, IV, 3}, that this provision barred the
shipper {or consignee) from recovering more from both carriers
than the limits prescribed by the Convention {para. 3}, and did
not prejudice the rights of recourse between the two carriers
(para. 4],

T It was noted that the reference in article D (1) to the
carrier’s exercise of “an option provided for in coniract of
carriage” would make it difficult to apply this provision to
cases where the contracting carrier entrusted the entire carriage
to another (“actual™) carrer.
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provide an appropriate solution for cases where the
“contracting carrier”, at the outset of the carriage,
arranged to have the goods carried by another carrier
(an “actual” carrier),

127. Most representatives approved this approach
as a basis for work by the Drafting Party.

128, Attention was given to revision of the defi-
nition of “carrier” in article 1 (a) of the Brussels
Convention, and to providing a joint definition for
“carrier” and “‘contracting carrier”. It was noted that
replies to a questionnaire circulated in 1972 by the
Secretary-General included the suggestion that the defi-
nition of “carrier” should refer not only to the owner
or charterer, but to “any other person” who enters
into a contract of carriage; the replies iacluded the
further suggestion that the definition should include
the reguirement that the person defined as “carrier”
must “act on his own behalf” in concluding the con-
tract.’® Several representatives supported both sugges-
tions,

129. Severa! representatives suggested that a spe-
cific provision was needed to deal with the case (de-
scribed at paragraph 120, above} where the carrier
with whom the shipper has arranged for the issuance,
to the shipper, of a bill of lading furnishes a bill of
lading which is signed “for the master” of another
carrier (the “actual” carrier), and which may also
contatn a provision that the contract of carrage is
only between the shipper and the “actual” carrier.”
The problem was whether such provisions might pre-
vent the carrier with whom the shipper had dealt from
being the “contracting carrier” and might serve to
substitute the second carrier as the “contracting car-
rier”.

130. Most representatives agreed that the carrier
with whom the shipper had made a contract of carri-
age should remain the “contracting carrier” and should
be responsible under the Convention for the carriage
to the port of destination in spite of the bill of lading
provisions described above. Various drafting proposals
were submitied to achieve this objective. One approach
required identification of the contracting carrier in the
bill of lading. Under a second approach, when the
goods are received in the charge of either the con-
tracting carrier or the actual carrier, the contracting
carrier shall, on demand of the shipper, issue a bill
of lading giving specified particulars. Under this ap-
proach, the master of the ship carrying the goods would
be empowered to issue the bill of lading on behalf of
the contracting carrier. Most representatives who spoke
on the issue favoured this second approach.

131. Some representatives expressed the view that
an approach based on the trans-shipment provisions
approved at the fifth session (paragraph 119 above)
did not give adequate protection to the conmsignee,
since under article D (2) the “actual” carrier is only
respansible for the carriage “performed by him”. It

78 Second rteport of the Secretary-General {A/CN.9/76/
Add.1, part five (B}, para. 4; UNCITRAL Yearbook, Vol. IV:
1973, part two, 1V, 4},

7% The cairier so mentioned (often without specific identifi-
cation) as the only carrier under the contract is often the owner
of a ship chartered by the carrier with whom the shipper made
his contract.

was noted that the “actual” carrier that delivers the
goods to the consignee sometimes wiil not have per-
formed the entire contract of carriage., When the goods
are delivered in damaged condition fo the consignee,
it is difficult for the shipper or consignee to ascertain
whether the damage occurred during the carniage per-
formed by him, or during an easlier stage of the car-
riage. It was noted further that even if it could be
ascertained that the goods were damaged during the
earlier stage, the carriage in question might be un-
known to and remote from the consignee, It was sug-
gested that an “actual” carrier, like the “contracting
carrier”, should also be responsible for the entire car-
riage even though he might have performed only part
of the carriage. In case the actual carrier performed
only a latter part of the carriage and the damage
occurred during the earlier part, the actual carrier
could then settle the claim with the earlier carrier.
These representatives held the view that such an ap-
proach would also be more practical

132. Other representatives noted that this question
had been discussed at the fifth session, and the rules
on the responsibility of the “actual” carrier had been
adopted after giving consideration to conflicting views
on this question.® Most representatives concluded that
this issue should not be reopened at the present ses-
sion of the Working Group,

C. Report of the Drafting Party

133. Following the discussion by the Working
Group, this subject was referred to the Drafting Party.
The report of the Drafting Party, with some amend-
ments made by the Working Group, is as follows:8t

PART VII OF THE REPORT OF THE DRAFTING PARTY:
DEFINITION OF CARRIER AND RELATED PROVISIONS

(a) Based on the opinions expressed in the Work-
ing Group the Drafting Party formulated draft pro-
visions on the definition of contracting and actual
carrier, related rules on liability, and consequential
amendments concerning the issuance of bills of
Yading. The Drafting Party recommends the follow-
ing provisions:

[Definition of “carrier”

1. “Carrier” or “contracting carnier” means any
person who in his own pame enters into a contract
for carriage of goods by sea with shipper.

2. "“Actual carrier” means any person to whom
the contracting carrier has entrusted the perfor-
mance of ail or part of the carriage of goods.

80 Report on fifth session (A/CN.9/76, pares. 31-32, 37;
UNCITRAL Yearbook, Vol, IV; 1973, part two, IV, 5}. Second
report of the Secretary-General {A/CN.9/76/Add.1, part two,
paras, 32-33, 41, 43; UNCITRAL Yearbook, Vol. IV: 1973,
part two, 1V, 4),

Bl The amendments made by the Working Group are the
following: (1) the wotds “of goods” were inserted after the
word “carriage” in paragraph 1 of the Definition of Carrier:
(2} the phrase “for the carriage performed by him" in
para. 2 of article D was moved from between the words
“responsible” and ‘“according” to its present position; {3) in
reference to the notes on the proposed draft provisions, note 7
was added; {4) note 5 was amended by the inclusion of
reference to article E: and {5} note 1 was amended by the
additional language following the first sentence.
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[Provision on the respective liability of the con-
tracting carrier and the aciugl carrier: articles D and
E of Part I of the Compilation as amended.]

Article D

1. Where the contracting carrier has egptrusted
the performance of the carriage or part thereof to
an actual carrier, the contracting carner shall never-
theless remain responsible for the entire carriage
according to the provisions of this Convention.

2. The actual carrier also shall be responsible,
according to the provisions of this Convention, for
the carriage performed by him.

3. The aggregate of the amounts recoverable from
the contracting carrier and the actual carrier shall
not exceed the limits provided for in this Conven-
tion,

4. Nothing in this article shall prejudice any right
of recourse as between the contracting carrier and
the actual carrier.

Article E

{1. Where the contract of carriage provides that
a designated part of the carriage covered by the
contract shall be performed by a person other than
the contracting carrier (through bill of lading), the
responsibility of the contracting carrier and of the
actual carrier shall be determined in accordance
with the provisions of article D.

2. However, the contracting carrier may exonerate
himself from liability for loss of, damage (or delay)
to the goods caused by events occurzing while the
goods are in the charge of the actual carrier, pro-
vided that the burden of proving that any such
loss, damage {or delay) was so caused, shall rest
upon the contracting carrier.]

[Provision on issuance of bill of lading]

1. When the goods are received in the charge of
the contracting carrier or the actual carrier, the
contracting carrier shall, on demand of the shipper,
issue to the shipper a bill of lading showing among
other things the particulars referred to in article
{1

2. The bill of jading may be signed by a person
having authority from the contracting carrier. A
bill of lading signed by the Master of the ship
carrying the goods shall be deemed to have been
signed on behalf of the contracting carrier.

(b) The Drafting Party also recommends:

(i) That the proposed draft provisions on the
definition of carrier replace article 1 (a} of the
1924 Brussels Convention and that this definition
be placed in part A of the compilation, which part
should be entitled “Definitions” and should also
include the provisional definition of “bill of lading”
noted earlier in part II of the report of the Drafting
Party.

(ii) That the proposed draft provisions amend-
ing articles D and E of part I of the compilation
should replace these articles and that part T of the
compilation be named “Carriage by an actual car-
rier, including trans-shipment and through carri-
age”.

(iil) And that the proposed draft provisions on
the issuance and required contents of a bill of
lading, revising article 3 (3) of the 1924 Brussels
Convention, should be included in the compilation
at a place to be agreed upon at a later stage.

Notes on the proposed draft provisions

(c¢) The aitention of the Working Group is
drawn on the following:

1. It was noted by the Drafting Party that it might
be desirable to formulate a definition of the ‘“‘con-
tract of carriape” at a later stage, in the light of
subsequent decisions. In this respect, some repre-
sentatives requested that a study be prepared by
the Secretariat on the definition of the contract of
carriage and on the relationship between the car-
rier and the person having the right to the goods.
To this end the following provisicnal definition was
proposed:

“The contract of carriage is one whereby the
carrier agrees with the shipper to carry specific
goods from one port to another against payment
of freight. By virtue of this contract the person
having the right to delivery of the goods shall be
able to exercise the rights of the shipper and will
be subject to his daties.”

2. One representative proposed a different for-
mulation for the definition of carrier:

“Carrier means any person who in his name
concludes a contract of carriage of goods by sea
with a shipper. The carrier is also called a con-
tracting carrier when he entrusts the performance
of ali or part of the carriage of goods to another
carrier called the actnal carrier.”

3. dn reference fo the definition of carrier, the
question was raised by one representative, for con-
sideration at a later stage, whether a definition of
the term “person” was required to cover indi-
viduals, corporations and partnerships.

4. One r1epresentative reserved his position on
paragraph 2 of article D since in his opinion any
action brought by the consignee apgainst an actual
carrier should be governed by the domestic law of
the forum.

5. In reference to articles D and E, some repre-
sentatives raised the question whether, in sitvations
involving trans-shipment and through carniage, the
last actual carrier should be responsibje for the
whole carriage even though only part of the car
riage was actually performed by that carrier. It was
noted by the Drafting Party, in conformity with the
decision of the Working Group, that this issue
would be considered at a later stage when the pro-
visions on trans-shipment and through carriage are
reviewed,

6. In reference to the inclusion of provisions con-
cerning required statements in the bill of lading
designating the contracting and actual carriers and
the effect of insufficient or inaccurate statements,5?
it was noted that this topic should be considered at
a future sessicm.

€2 See part five of the second report of the Secrefary-
Geperal {A/CN.99/76/Add.1; UNCITRAL Yearbook, Vol, IV:
1973, part two, IV, 4).
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7. Ogme representative objected to the proposed
changes in paragraph 1 of article B since in his
opinion the adopted definition of “actual carrier”
was obviously unsuited for the situation covered by
article E, which deals, in fact, with two autonomous
carriers.

D. Consideration of Part VII of the report
of the Drafting Party

134, The Working Group considered the above
part of the report of the Drafting Party and approved
the proposed draft provisions.®

135. With respect to paragraph 2 of article D of
the provisions on the respective lability of the con-
tracting carrier and the actual carrier, one representa-
tive expressed the view that the draft provision was
inadequate in determining whether the shipowner in-
volved in a time-charter s a “carrier” with respect 0
a contract of carriage conoluded between the charterer
and a shipper. This issue should be determined in
accordance with national law outside of this Conven-
tion, If the proposed draft provisions in fact intended
to make the shipowner under a time-charter liable as
the actual carrier with respect to a contract of car-
riage between the charterer and a third person, this
representative would be strongly opposed to such a
solution and would reserve his position in this respect.
This representative proposed the following draft text:

1. Carrier mecaos the owner, the charterer or
any other person who enters into a contract of
carriage with a shipper,

2. Where a bill of lading is issued by the char-
terer of a ship under a charter party such charterer
only shall be the carrier for the purpose of this
Convention and any stipulation in the bill of lading
which is designed to deny that he is the carrier
shall be null and void and of no effect.

136. 1In reply to the above comments, two rep-
resentatives expressed the view that the draft provi-
sicns were not intended to affect the relation between
the shipowner and a charterer under a charter-party.
Specific reference was made by these representatives
to paragraph 4 of article D, which leaves undisturbed
the contractual relationship between a contracting
carrier and an actual carrier.

VIII. DEFINITION OF “sHIP”
A. Introduction

137, “Part five, section D of the second report of
the Secretary-General®® dealt with the definition of
“ship” in the Brussels Convention of 1924, Article 1
(d) of the Brussels Convention states that:

“ ‘Ship’ means any vessel used for the carriage of
goods by sea”

138. The second report of the Secretary-General
stated that the issue that had been raised with respect

83 See foot-note 81 above,
84 A/CN9/76/Add.1; UNCITRAL Yearbook, Vol TV:
1973, part two, IV, 4,

to this definition related both to the type of vessel to
which the Brussels Convention applies and to the ques-
tion of whether the Convention applies during loading
and discharging operations, This last question was
discussed during the third session of the Working
Group and the revision of article 1 (4), adopted at
that session, was designed to clarify the period of the
Convention’s application.?®

139. The second report of the Secretary-General
supgested that the revision of article 1 (d), extending
the coverage of the Convention to the “period during
which the goods are in the charge of the carrier”,
resolves uncertainties that had arisen under the 1924
Convention with respect to whether the Convention
applies to barge or lightering operations conducted by
the carrier under his contract of carriage.

B. Discussion by the Working Group

140. Scme representatives stated that, in their
view, the definition of “ship” should be deleted since,
under the revision of provisions in the Convention on
the period of responsibility of the carrier {article 1
{e) of the 1924 Brussels Convention), the carrier
would be responsible for the pericd during which the
goods are in his charge. Problems as to the time when
the goods are Joaded on the ship or when the goods
are discharged from the ship, which arose under the
1924 Convention, do not arise under the above revi-
sion of article 1 (¢) that had been approved by the
Working Group.

141. Many representatives were of the opinion
that a decision as to whether a definition of *ship”
be retained or deleted should be postponed to a later
session. At the suggestion of some representatives, the
Working Group decided to place square brackets
around the definition of “ship” in article 1 {d) of the
1924 Brussels Convention in order to indicate that
the Working Group wished to leave the matter open
until a later stage in its drafting. In this conpexion it
was observed that it would be desirable to postpone
a decision on this definition until it was resolved
whether the word “ship” would be used in the pro-
visions of the Convention in such a way as to warrant
including 2 definition of “ship’.

IX. FUTURE WORK
Time and ploce of the seventh and eighth sessions

142. 'The Working Group considered the time for
holding its seventh and cighth sessions.

143. Tt was suggested that in order to expedite
the completion of its work, the seventh session should
be held in the course of the current year, ie. in the
late suromer or antumin of 1974, It was noted that
under the pattern of rotation that had been followed
by the Working Group, the seventh session would be
held at United Nations Headquarters in New York.

144. The Secretariat reported to the Working
Group that the heavy scheduvle of recurrent meetings

88 Report on third session (UNCITRAL Yearbook, Vol. III:
1972, part two, 1V), para. 14 {1); compilatios, part B.
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and major special conferences, already scheduled
during the second half of 1974, made it impossible
to hoid a session in New York in August 1974, and
that such a meecting during September-December 1974
could not be held m New York because of the regular
session of the General Assembly,

145. The guestion was raised as to the possibility
of holding the seventh session in Geneva during the
fall or winter of 1974. The Secretariat reported that
the earliest date at which the session could be held
in Geneva at a minimum cost wouid be 25 November-
6 December 1974, It was noted, however, that this
period would not be feasible because two other meet-
ings in the field of maritime legislation had already
been scheduled for part of that period. The Secretariat
then reported that space for the meeting would be
available in Geneva for 30 September-11 October; it
would, however, be necessary to recruit staff fo ser-
vice this meeting with financial implications that could
be reported to the Comenission at its seventh session
{New York, 13-17 May 1974).

146. Most representatives were of the view that
it was important to complete the current work as soon
as possible. It was indicated that two sessions, each two
weeks in length, would be required, and that long
periods between sessions interfered with the continuity
of the work and delayed the submission of the re-
vised rules to the Commission. These representatives
consequently suggested that the seventh session shouid
be held in Geneva from 30 September to 11 October
1974 and that the eighth session should he held in
New York during Fanuary or February 1975. On the
other hand, some representatives opposed the first
suggestion, citing both the problem of added cost to
the United Nations and to their Governments, and the
difficulty of receiving Secretariat studies in advance of
such a session. One of these representatives stated that
he did not oppose the holding of two sessions in 1975,
at times that did not involve serious extra expense, and
indicated that such a schedule would not unduly delay
completion of the work, One representative stated that
his acceptance of the dates set forth above was con-
ditioned upon approval by the Commission of the
decision of the Working Group. It was generally un-
derstood that a final decision on the matter could only
be taken by the Commission at #s seventh session,
foliowing a statement of financial implications,

147, The Working Group decided to recommend
to the Commission that its next two sessions be held:
the seventh session at Geneva from 30 September to
11 October 1974 and the eighth session at New York
in January or February 1975.

Subjects for consideration at the seventh session

148. Attention was directed to the decision by the
Working Group at its fifth session that topics to be
considered at the seventh session should include the

following:® (1) contents of the contract for carriage
of gpoods by sea; (2) validity and effect of letters of
guarantee; (3} legal effect of the bill of lading in pro-
tecting the good faith purchaser of the bill of lading. It
was reported that in response to a request of the Work-
ing Group at its fifth session, a questionnaire had been
circulated by the Secretary-General on the above ques-
tions, and that the replies were set forth in document
A/CN.9/WGIII/L.2. Attention was also directed to
the fact that, under decisions of the Working Group,
certain uestions had been deferred for further con-
sideration.

149. The Working Group decided that at its
seventh session it would consider the topics referred
to in paragraph 148 above, together with any other
topics necessary to complete the initial consideration
of its revision of the 1924 Brussels Convention and the
1968 Protocol, pursuant to the Commission’s mandate,

150. Tofacilitate the work of the seventh session, the
Working Group invited its members and interested inter-
national organizations to submit any further sugges-
tions and proposals they may wish fo have examined,
dealing with matters described in paragraph 148 above
and with any new topics that, in their view, should be
considered prior to completion of the Working Group's
initial revision of the Hague Rules. It was requesied
that such suggestions and proposals be transmitted to
the Secretariat by 1 June 1974, for analysis and dis-
tribution to members of the Working Group in advance
of the seventh session.

151. The Working Group alsc requested the Sec-
retary-General to prepare a report dealing with the
matters described in paragraph 148, for circulation in
advance of the seventh session. The Working Group,
in addition, requested the Secretary-General to con-
sider, in the above report, a possible definition of
“contract of carriage” and the position, with respect to
the carrier, of the person entitled to take delivery of
the goods.5?

152. The Working Group decided that the report
should focus, as regards “contents of the comtract of
carriage”, on the contents of the bill of lading or other
document evidencing the contract of carriage, bearing
in mind that different provisions may be necessary to
deal with the various types of documents, In particular,
it would seem necessary to require that the bill of
lading contain information different from that required
in relation to transport documents of a more simple
type

153. The Secretariat was also requested to prepare,
in advance of the next session, a new compilation of
texts, including the texts adopted at the present session.

86 Working Group, report o fifth session (A/7CN.3/76,
UNCITRAL Yearbook, Vol. IV: 1973, part two, IV, 35),
para. 77.

87 See note !, motes on the proposed draft provision to
part V11 of the report of the Drafting Party on definition of
carrier and related provisions, at para. 133 above,
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Annex

COMPILATION OF DRAFT PROVISIONS ON CARRIER RESPONSIBILITY
APPROYED BY THE WORKING GROUP

{Approved by the Working Group at its third, fourth and fifth sessions)*

Note by the Secretariar

CONTENTS

A. Definition of “goods”

B. Period of carrier’s responsibility
C. Responsibility for deck cargo
D
E.
F

Basic rules governing the responsibility of the carrier

Period of limitation

* The present compilation does not embody the decisions taken by the Working Group

at its sixth session.

INTROBUCTION

1. At its fourth session the United Nations Commission on
International Trade Law (UNCITRAL)} decided “that within
the priority topic of international legislation on shipping, the
subject for consideration for the time being shall be bills of
lading” and agreed on the topics that should be considered for
revision and amplification

2. At its fifth session the Commission stated that it con-
sidered “that the Working Group should give priority in its
work to the basic question of the carrier's responsibility” and
to that end recommended “that the Working Group keep in
mind the possibility of preparing a new convention as appro-
priate, instead of mevely revising and amplifying the rules in
the International Convention for the Unification of Certain
Rules relating to Bills of Lading (1924 Brussels Convention}
and the Brussels Protocol, 1968".p

3. The Working Group at its third, fourth and fifth ses-
sions examined the topics within its work programme for those
sesstons.e The Secretary-Gengral, at the request of the Working
Group prepared two reports which served as working docu-

2 Report of the United Nations Corunission on International
Trade Law on the work of its fourth session (1971), Official
Records of the General Assembly, Twenty-sixth Session, Sup-
plement No. I7 (A/8417), para. 19; UNCITRAL Yearbook,
Vol iI: 1971, part one, 11, A,

b Report of the United Nations Commission on Internationat
Trade Law on the work of its fifth session {1972), Official
Records of the General Assembly, Twenty-seventh Session, Sup-
plement No. I7T (A/8717), para. 51; UNCITRAL Yearbook,
Vol. 111: 1972, part one, I A,

¢ The first two sessions of the Working Group were congerned
with orpanizationa! and procedura! questions. Report of the
Working Group on the work of its second session, Geneva,
22-26 March 1971 (A/CN.9/55; UNCITRAL Yearbook,
Vol. H: 1971, part two, HI).

ments for the three sessions.? Also at the request of the Work-
ing Group two questionnaires were submitted to Governments
and to international organizations active in the field and the
replies were utilized in the preparation of the reports of the
Secretary-General,

4, ‘The present compilation sets forth the draft provisions
of the Convention on the responsibility of ocean carriers for
cargo which were prepared at the third, fourth and fifth ses-
sions of the Working Group by the Working Group's Drafting
Party and adopted by the Working Group.

5. For reasons of convenience the order of the draft pro-
visions in this compilation generally follows the pattern of the
Brussels Convention of 1924, The corresponding provisions in
the Bruossels Convention are cited in parentheses immediately
after the descriptive title of the provision. The final order of
the draft provisions will depend on the Working Group's de-
cision as to the form of the new rules. In certain cases where
the Brussels Convention of 1924 does not contain an equiva-
lent ruie, the draft provision is placed in what appears (o be
the most appropriate order.

6. In order to give the reader the clearest possible view of
the work thus far completed by the Working Group, this
compilation includes only the texts that have either been
adopted or have been prepared subject to brackeis signifying
ess tham general approval. References to the paragraphs in
the reporis of the Working Group which contains particular
draft provisions are given in foot-notes. The foot-noies con-
tain references to 1he discussion by the full Working Group of
each provision proposed by the Drafting Party, The foof-notes
also set forth the specific reasons stated by the Working Group
for placing various provisions in brackets.

d Report of the Secretary-General on responsibility of ocean
carriers for cargo: bills of lading {A/CN.%/63/Add.1;
UNCITRAL Yearbook, Vol TiI: 1972, part two, IV, anpex}.
Second rteport of the Secretary-General on responsibility of
ocean carriers for cargo: bills of lading (A/CN.9/76/Add.1;
UNCITRAL Yearbook, Vol. 1V 1973, part iwo, IV, 4).
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DRAFT PROVISIONS APPROVED BY THE WORKING GRroUP

A. Definition of “goods” (article 1 (¢} of 1924 Brussels
Convention}

[Revision of article I (¢) “Goods”]e

“Goods" includes goods, wares, merchandise and articles
of every kind whatscever [except live animals].t

B. Period of carrier's responsibility {article I (e} of 1924
Brussels Convention)

[Revision of article I (e} "Carriage of goods’]e

(i) “Carriage of goods” covers the period during which
the goods are in the charge of the carrier at the port of
loading, during the carriage, and at the port of discharge.

{ii} For the purpose of paragraph (i}, the carrier shall
be deemed to be in charge of the goods from the time the
carrier has taken over the goods until the time the carrier has
delivered the goods:

a. By handing over the goods to the consignee; or

b. In cases when the consignee does not receive the
goods, by placing them at the disposal of the consignes in
accordance with the contract or with law or usage appli-
cable at the port of discharge; or

¢. By handing over the poods to an authority or other
third party to whom, pursuant to law or regulations
applicable at the port of discharge, the goods must be
handed over,

(iif) In the provisions of paragraphs (i} and (i), refer-
ence to the carrier or to the consignee shail mean, in addi-
tion to the carrier or the consignee, the servanis, the agents
or other persons acting pursuant to the instructions, respec-
tively, of the casrier or the consignee,

C. Responsibility for deck cargo
[Possible addition 1o article]®

[En respect of cargo which by the contract of carriage is
stated as being carried on deck and is so carried, all risks
of loss or damage arising or resulting from perils inherent
in or incident to such carriage shall be borne by the ship-
per and the consignee but in other respects the custody and
carriage of such cargo shall be governed by the terms of
this Convention].!

D. Basic rules governing the responsibility of the carrier

{replacing arficle 3 (1) and {2), articles 4 {1) and 4 {2)
of 1924 Brussels Convention)

¢ Report of the Working Group on International Legislation
on Shipping on the work of its third session, Geneva, 31 Janu-
ary to 11 February 1972 therein referred 1o as Working Group,
report on third session) (A/CN.9/63}, para. 25 (1); UNCITRAL
Yearbook, Vol. I11: 1972, part two, V., The dralt was adopted
by the Working Group (para. 26}

! Paragraph 34 of the report of the Working Group on its
third session states: “In view of the lack of agreement on the
approach to be followed in dealing with live animals, the
Working Group decided to defer a decision on the subject.”

2 Working Group, report on thind session, para. 14 (Ih
UNCITRAL Yearbook, Vol. 111: 1972, part two, IV, The
Working Group accepted the revision of article 1 {2} and also
decided: “(¢) to delete article VI of the Hugue Rules on the
ground that this article was inconsistent with the above revision
(article 1 {¢)) and that, in view of the revision of article 1 {¢),
no further provision was necessary {para. 15). This deletion was
subject to reservations by some representatives (para, 17).

bWorking Group, report on third session, para. 25 (2},
UNCITRAL Yearbook, Vol. III: 1972, part two, 1V.

V'The report ibid., para. 25 (2) {foot-note 17, states: “Asg
noted in paragraph 28 below, the Working Group did not reach
agreament on this provision, and considered that it should be
taken up at a future session of the Working Group.”

1. The carrier shall be liable for all loss of or damage
to goods carried i the occurrence which caused the loss or
damage took place while the goods were in his charge as
defined in article [ 1, unless the carrier proves that he,
his servants and agents took all measures that counld reason-
ably be required to avoid the occurrence and its consequences.

2. In case of fire, the carrier shall be liable, provided
the claimant proves that the fire arose due to fault or pegli-
gence on the part of the carrier, his servanis or agents.

3. Where fanit or negligence on the part of the carrier,
his servanis or agents, concurs with another cause to pro-
duce loss or damage, the carrier shall be liable only for
that portion of the loss or damage attributable fo such
fault or negligence, provided that the carrier bears the bur-

den of proving the amount of loss or damage not attribu-
tabie thereto.}

E. Period of limitation (article 3 (6) of 1924 Brussels Con-
vention; article 1 (2) (3) of 1968 Brussels Protocol}

Article F&

1. The carrier shall be discharged from all liability what-
soever relating o carriage under this Convention unless legal
or arbilral proceedings are initiated within [ore year]
[two years]:

(a} In the case of partial loss of or of damage to the
goods, or delay, from the last day on which the carrier hag
delivered any of the goods covered by the contract;

(&) In all other cases, from the [ninetieth] day after the
time the carrier has taken over the goods or, if he has not
done so, the time the contract was made.

2. The day on whick the period of limitation begins to
run shall not be included in the period.

3. The period of limitation may be extended by a daclara-
tion of the carrier or by agrcement of the porties after the
cause of action has arisen, The declaration or agresment
shall be in writing.

4, An action for indemmnity against a third person miay
be brought even after the expiration of the pericd of limita-
tion provided for in the preceding paragraphs if brought
within the time allowed by the law of the Court seized of
the case. However, the time allowed shall not be less than
[ninety days] commencing from the day when the person
bringing such action for indemnity hag settied the claim or
has been served with process in the action against himself,

F. Saving {ife and property ar sea (replacing article 4 (4)
of 1924 Brussels Convention).

The carrier shali not be lable for loss or damage resulting
from measures to save life and from reasonable measures
to save property at seal

1 Report of the Working Group on International Legislation
on Shipping on the work of its fourth (special} session, Geneva,
25 September to 6 October 1972 (herein referred to as Working
Group, repoit on fourth session); (A/CN.9/74; UNCITRAL
Yearbook, vol. IV: 1973, part two, IV, 1}, para, 28 (3). Most
members of the Working Grouwp supported the above text
(para. 36),

k Report of the Working Group on International Lepisiation
on Shipping on the work of its fifth session, New York, 5 to
16 February 1973 (herein referred to as Working Group, report
on fifth session} (A/CN.9/76; UNCITRAL Yearbook, Vol. 1V:
1973, part two, 1V, 5), para. 63 {1} The draft provision was
approved by the majority of the Working Group (para. 66).

1 Working Group, report on fifth session (ibid.), para. 54 (2).
The Working Group adopted the draft provision (para. 55},
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G. Choice of forum clauses (no corresponding provision in
the 1924 Brussels Convention)

[Propased draft provision]m

Paragraph A

1. In a legal proceeding arising out of the contract of
carriage the pleintiff, at his option, may bring anr action in
a contracting State within whose temritory is situated:

{¢) The principal piace of business or, in the absence
thereof, the ordinary residence of the defendant; or

{& The place where the contract was made provided that
the defendant has there a place of business, branch or agency
through which the contract was made; of

(¢} The port of loading; or
() The port of dischargs; or
() A place desipnated in the contract of carriage.

2. {a) Notwithstanding the preceding provisions of this
article an action may be brought before the courts of any
port in a contracting State af which the carrying vessel may
have been legaily arrested in accordance with the applicable
law of that State. However, in such a case, ai the petition
of the defendant, the claimant must remove the action, at
his choice, to one of the jurisdictions referred to in para-
graph A for the determination of the claim, but before such
removal the defendant must furnish security sufficient to
ensure payment of any judgement that may subsequently be
awarded to the claimant in the action.

(&) All guestions relating to the sufficiency or otherwise
of the security shall be determined by the court at the place
of the arrest.

Paragraph B

No legal proceedings arising out of the contract of car-
riage may be brought in a place not specified in paragraph A
above, The provisions which precede do not coastitute an
obstacle to the jurisdiction of the contraciing States for
provisional or protective measures.

Paragraph C

1. Where an action has been brought before a court
competent under paragraph A or where judgement has been
delivered by such = court, no new action shail be started
between the same parties on the same grounds unless the
judgement of the court before which the first action was
brought is not enforceabie in the country in which the new
proceedings are brought,

2. For the purpose of this article the institution of
tmeasures with a view to obtaining enforcement of a i-u(_ige-
aent shall not be considered as the starting of a new action.

3. For the purpose of this article the removal of an
action to a different court within the same country shall not
be considered the starting of a new action.

Paragraph D

MNotwithstanding the provisions of the preceding paragraphs,
an agreement made by the parties after a claim under the
contract of carriage has arisen, which designates the place
where the claimani may bring an action, shall bz effective.

m Workine Group, report on third session (UNCITRAL
Yearbook, Vol. III: 1972, part two, IV), para, 39 (3). The
Working Group approved the report of the Drafting Party that
contained the draft provision on choice of forum clauses
{para. 40).

H. Arbitration clquses {no corresponding provision in the
1924 Brussels Convention}

LProposed draft provision]»

1. Subject to the rules of this article, any clause or agree-
ment rzferring disputes that may arise under a contract of
cartiage to arbitration shall be allowed.

2. The arbitration proceedings shall, at the option of the
plaintiff, be instituted at one of the following places:

{a) A place in a State within whose territory is situated
(i} The port of loading or the port of discharge, or

(ii) The principal place of business of the defendant or,
in the absence thereof, the ordinary residence of the
defendant, or

{iti) The place where the confract was made, provided that
the defendant has there a place of business, branch or
agency through which the coniract was made; or

(b) Any other place designated in the arbifration clause
or agresment.

3. The arbitrator(s) or arbitration tribunal shall appiy the
rules of this Convention,

4. The provisions of paragraphs 2 and 3 of this article
shall be deemed to be part of every arbitration clause or
agreement, and any term of such clause or agreement which
is inconsistent therewith shall be nuli and void.

5. Nothing in this article shall affect the validity of an

agreement relating to arbitration made by the parties after
the claim under the contract of carriage has arisen.

1.  Trans-shipment {no corresponding provision in the 1924
Brussels Convention}

Article Dv

1. Where the carrier has exercised an option provided
for in the contract of carriage to entrust the performance of
the carriage or a part thereof to an actual carrier, the carrier
shall nevertheless remain responsible for the entire carmage
according fo the provisions of this Convention.

2. ‘The actual carrier aiso shall be responsible for the
carriage performed by him according to the provisions of
this Convention.

3. The aggregate of the amounts recoverable from the
carrier and the actual carrier shall not exceed the Hmits
provided for in this Convention,

4. Nothing in this article shall prejudice any right of
recourse as between the carrier and the actual carrier.

Article E

[1. Where the contract of carriage provides that a design-
ated part of the carriage covered by the contract shall be
performed by a person other than the carrier {through bilt
of Iading), the responsibility of the carrier and of the actual
carrier shall be determined in accordance with the provisions
of article D.

2. However, the camier may exonerate himself from
liability for loss of, damage {or delay)} to the goods caused
by evemts occurring while the goods are in the charge of
the actual carrier provided that the burden of proving that

n Working Group, teport on fourth session (UNCITRAL
Yearbook, Vol. IV: 1973, part two, IV, 1), para. 47 (2). The
majority of the Working Group approved the proposed draft
provision {para. 48),

o Working Group, report on fifth session {UNCITRAL Year-
book, Vol. IV: 1973, part two, 1V, 5}, para. 38 {2}. The Work-
ing Group approved draft article D (para. 393,
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any such loss, damage (or delay) was so caused, shall rest
upaon the carrier,]v

Y. Limitation of Hability (article 4 (5} of 1924 Brussels
Convention; article 2 of 1968 Brussels Protocol}

Article A4

1. The liability of the carrier for loss of or damage to the
goods shall be limited to an amount equivalent to ()} francs
per package or other shipping unit or { } francs per kilo
of pross weight of the goods lost or damaged, whichever is
the higher,

2. For the purpose of calculating which amount is the
higher in accordance with paragraph 1, the following rales
shall apply:

(¢} Where a container, patlet or similar article of transport
is used to consolidate g'oods the package or other shtp-pmg
units enumerated in the bl of tading as packed in such
article of transport shall be deemed packages or shipping
units. Except as aforesaid the goods in such article of
transport shall be deemed one shipping unit.

(b} In cases where the article of transport itself has been
lost or damaged, that article of tramsport shail, when not
owned or otherwise supplied by the carrier, be considered
one separate shipping unit.

3. A franc means 2 unit consisting of 63.5 milligrammes
of gold of millesimal fineness 900.

4. The amount referred to in paragraphk 1 of this article
shall be converted into the national currency of the State
of the court or arbitration tribupal seized of the case on the
basis of the official value of that currency by reference to
the unit defined in paragraph 3 of this article on the date
of the judgement or arbitration award. If there is no such
official value, the competent authority of the State concerned

? Paragraph 43 of the Teport of the Working Group on its
fifth session (ibid.) states: “It was decided that the report of
the Drafting Party should be set forth as presented to the
Working Group subject to placing brackets around the text of
article E, but that it be indicated that there were more mem-
bers of the Working Group opposed to paragraph 2 of amcle B
than there were members who favoured its inclusion.”

a Working Group, report on fifth session {UNCITRAL Year-
hook, Vol. IV: 1973, part two, IV, 5), para. 26 (2). The Work-
ing Group approved these proposed draft provisions {para. 27).

shall determine what shall be considered as the official value
for the purposes of this Convention.

[5. By agreement between the carrier and the shipper a
limit of lability exceeding that provided for in paragraph 1
may be fixed.]*

Article B

1. The defences and limits of liability provided for in
this Convention shall apply in any action against the carrier
in respect of loss of, damage (or delay) to the goods covered
by a oontrast of carriage whether the action be founded in
contract or in tort.

2. If such an action is brought against 2 servant or agent
of the carrier, such servant or agent, if he proves that he
acted within the scope of his employment, shali be entitied
to avail himself of the defences and limits of liability which
the carrier is entitled {o invoke under this Convention.

3. The aggregate of the amounts recoverable from the
carrier and any persons referred to in the preceding para-
graph, shall not exceed the limits of liability provided for
in this Convention.

Article C

The carrier shall not be entitled to the benefit of the
limitation of Wiability provided for in paragraph I of article A
if it is proved that the damage was caused by wiiful miscon-
duct of the carrier, or of any of his servants or agent acting
within the scope of their employment. Nor shall any of the
servants or agents of the carrier be entitled to the benefit
of such Hmitation of liability with respect 10 damage caused
by wilful misconduct on his part.

v At paragraph 26 (9) of the report of the Working Group
on its fifth session (ibid.} the report of the Drafting Parly noted
the following:

“$. Paragraph § of atticle A specifies that the carrier and
shipper may by agresment taise the limit of the cartier's
ltability. This paragraph picks up the substance of the first
part of article 2 {a) and article 2 {g) of the Brussels Protocol.
This provision is set in brackets on the ground that such
language may not be necessary in view of the general rule
on the right of the carvier to agree to an increase of his
liability which is embodied in article 5 of the Brussels Cos-
vention of 1924, However, this bracketed language is set forth
at this point pending action on geneval provisions concerning
the carrier’s right to increase his hability.”

2. Report of the Secretary-General; third report on responsibility of ocean carriers for cargo: bills of
lading (A/C€N.9/88/Add.1)*
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2. Carriage of goods by air: Warsaw Con-
vention .. .. ... ... ... 15
3. Carriape of goods by road: CMR Con-
vention .. .. ... ...l 15
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transport Conventions .. ... ....... ..., 16-17
F. Alternative draft proposals ......... ... .. 1840
1. Imtroduction . ........ ... ... ... .. .. 18-19
2. Draft proposal based on article 5 of the
1968 Brussels Protocol .. ... ... ... . 20-24

3. Draft proposal based on article 5 of
the 1968 Brussels Protocol and the Rl]eka/

Stockholm draft ... ... .. . 2537
PanrT THREE. DOCUMENTARY SCOPE OF APPLICATION
oF THE CONVENTION .. .. ... ... ... 1-27
A, Imtroduction ....... ... ... ... . ... ..., 1
B. Current Jaw and practice .. ... .. 2-24
1. Provision of the 1924 Br‘usscls Cocnven-
tion concerning documentary scope .. .. 2-3
2. Ambiguities of the current test for docu-
mentary scope of “a bill of lading or any
similar document of title” ... .. .. ... .. 4-18
{a) Meaning of "bili of iading” ........ 610
(#) Meaning of “any other document of
title™ . 11-13

{c} Effect of failure to issue a document [4-18

GENERAL INTRODUCTION

1. The present study is the third in a series of
reports prepared by the Secretary-General* to assist in
the work on international shipping legisiation by the
United Nations Commission on International Trade
Law {(UNCITRAL). At its fourth session, UNCITRAL
decided to establish an enlarged Working Group on
International {egislation on Shipping? and further re-
solved that:

“The rules and practices concerning bills of lad-
ing, including those rules contained in the Interna-
tional Convention for the Unification of Certain

1 The first report of the Secretary-General on responsibility
of ocean carriers for cargo: bills of lading (A/CN.9/63/
Add.1; reproduced in UNCITRAL Yearbook, Vol. T11: 1972,
part two, IV, annex) was prepared 1o assist the Working Group
on International Lepisiation on Shipping (hereinafier “Work-
ing Group™ at its third and fourth special sessions, and it
dealt with the following topics: the period of carrier responsi-
bility; responsibility for deck cargoes and live animals; olauses
of bills of lading confining jurisdiction over claims lo a selecied
forum; and approaches to basic policy decisions concerning

alfocation of tisks between the cargo owner and the carrier.

The second report of the Secretary-General on responsthility
of ocean carriers for cargo: bills of lading (A/CN.9/76/
Add.1; reproduced in UNCITRAL Yearbook, Yol, IV: 1973,
part two. 1V, 4) was prepared to assist the Working Group
at its fifth session and covered these subjecis: unit hmitation
of liability; trans-shipment; deviation; the period of limilation;
definitions under article | of the Conventton; and elimination
of invalid clauses in bills of lading.

2 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No, 17 (A/8417), para. 19; UNCITRAL
Yearbook, Vol. 111 1971, part one, I, A

Paragrapht
3. Exceptions in the 1924 Brussels Conven-
tion to the application of the Convention 19-24
{o) Charter-parties ................... 19-22
{b) Exception with respect to certain non-
commercial shipmenmts: article 6 of

the 1924 Brussels Convention ... ... 23-24
C. Relevant provisions of other transport con-
VEIHIONS . ... ... 25-27

1. Carriage by rail: CIM Coovention (1970} 23
2. Carriage by air: Warsaw Convention

(1929 26
3. Carriage by moad: CMR Convention
(19586) . ., 27
D.  Alternative approaches to scope of applica.
tion of Convention . ... ... .. .. ... ...... 28-38
I. Scope of application based on reference to
additional types of documents .. ... . .. . 28-30
2, Scope of application extending to all
comtracts of carriage of goods by eea .. 31-38
PaRT Four. ELIMINATION OF INVALID CLAUSES IN
BiLis oF LADING . ... ..., e
A Introduction ... 1-2
B. JClarifying and specifying mandatory require-
ments of the Convention ... ... ... ...... 3-8
C. Listing specific types of invalid clauses in
the Convention . ........ ... ............ 911
D. Setting forth sanctions for invalid clauses .. 12-18
E. Requiring the contract of carriage to contain
a motice clavse regarding invaiid clauses ... 19-27

Rules of Law relating to Bills of Lading (the Brus-
sels Convention 1924) and in the Protocol to amend
that Convention (the Brussels Protocol 1968), should
be examined with a view to revising and amplifying
the rules as appropriate, and that a new internationat
convention may if appropriate be prepared for adop-
tion under the auspices of the United Nations.”™®

Topics dealt with at past sessions

2. The matters considered in the present report
need to be viewed in connexion with the Commission’s
over-all work programme in this field. The resolution
adopted by the Commission at its fourth session
enumerated a number of topics that, “among others,
should be considered for revision and amplification of
the present rules”.®* The Working Group at its third
session reached decisions as to the following topics:

3 [bid. The Commission decided at its sixth session thal the
Working Group should “continue its work under the terms of
reference set forth by the Commission in the resolution
adopted at its [the Commission's] fourth session. (Report of
the United Nations Commission on International Trade Law
on the work of its sixth session (2-13 April 1973}, Official
Records of the General Assembly, Twenty-eighth Session, Sup+
plement No. 17 (A/5017), para. 61 UNCITRAL Yearbook,
Vol. IV: 1973, part one, I, A.

4 See foot-note 2. The areas listed in the resolution adopted
at the fourth session of the Commission are as follows:
(ay responsibility for cargo for the entire period it is in the
charge or control of the carrier or his agents; (b} the scheme
of responsibilities and liabilities, and rights and immunities, in~
corporated in articles IIT and V1 of the Convention as amended
by the Protocol and their interaction and including the elimi.

{Continued on nest poge.)
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(@) the period of carrier responsibility; (&) respon-
sibility for deck cargoes and live animals; (¢} choice
of forum clauses in bills of lading; and (d) basic ap-
proaches for the allocation of risks between the cargo
owner and the carrier.® At its fourth (special) session,
the Working Group considered and adopted draft pro-
visions on (a) the basic rules governing the respon-
sibility of carriers and (b) arbitration clauses in bills
of lading.® Then, at its fifth session, the Working Group
dealt with the following subjects: (a) unit limitation
of liability; () trans-shipment; (c) deviation; and
(d) the period of limitation.”

Materials to be presented at the current sixth session

3. At its fifth session the Working Group noted
that it had not yet taken action on the topics of defini-
tions under article I of the Convention and the elimina-
tion of invalid clauses; the Working Group placed these
items on the agenda for its sixth session.® Part five of
the second report of the Secretary-General on the
responsibility of ocean carriers for cargo: bills of
lading® dealt with definitions under article I of the
Convention. Part six of that report dealt with the
elimination of invalid clauses in bills of lading; this
topic is re-examined in further detail with alternative
draft legislative texts, in part four of the present report.

4, At its fifth session the Working Group recalled
that its work on the subjects of deck cargo and live
animals had not been completed'® and decided that
these items would also be taken up at its sixth session.'?

{Foot-note 4 continned.)

nation or modification of certasin exceptions to carrier’s lia-
bility; (¢) burden of proof; (d) jurisdiction; {e) respomnsibility
for deck cargoes, live animals and trans-shipment: (f) exten-
sion of the period of limitation; {g) definitions under article T
of the Convention; () elimination of invalid clavses in bills
i:)fblading; (i) deviation, seaworthiness and unit limitation of
iability.

8 Report of the Working Group on the work of its third
session, Geneva, 31 January-11 February 1972 (A/CN.S/63;
reproducad in UNCITRAL Yearbook, Vol. III: 1972, part two,
IV, The first report of the Secretary-General on responsibility
of ocean carriers for cargo: bills of lading (see foot-note 1)
was used by the Werking Group as its working paper.

8 Repott of the Working Group on the work of its fourth
(special} session, Geneva, 25 September-§ October 1972 (A/
CN.9/74 UNCITRAL Yearbook, Vol. IV: 1973, part two, IV,
1). The Working Group used as its working documents the
first report of the Secretary-General on responsibility of ocean
cattiers for cargo: bills of Jading (see foot-note 1) and two
other working papers prepared by the Secretariat: “Approaches
to basic policy decisions concerning allocation of risks be-
tween the cargo owner and carrier” (A/CN.9/74, annex I
ihid,, part two, IV, 2} and “Arbitration clauses” (A/CN.9/
74, annex IE; ibid., part two, IV, 3).

7 Report of the Working Group on the work of its fifth
sesston, New York, 5-16 February 1973 (A/CN.9/76; ibid,
part two, IV, 5). The Working Group used as its working
document the second veport of the Secretary-General on
responsibility of ocean carriers for cargo: bills of lading (see
foot-note 1). i .

8 Report of the Working Group on the work of its fifth
session, New York, 5-16 February 1973, para. 73, UNCITRAL
Yearbook, Vol. IV; 1973, part two, IV, 5.

9 A/CN.9/76/Add.1; UNCITRAL Yearbook, Vol IV: 1973,
part two, IV, 4, . .

10 See report of the Working Group on the work of its third
session (A/CN.9/63), paras. 23-29 and 30-34; UNCITRAL
Yearbook, Vol. IIE: 1972, part two, TV, .

11 Report of the Working Group on the work of its fifth
session, New York, 5-16 February 1973, A/CN.9/76, para. 74;
UNCITRAL Yearbook, Vol. IV: 1973, part two, IV, 5.

5. Consequently for the present sixth session of the
Working Group, the Secretariat has prepared a separate
working paper concerning the topic of deck cargo.!?
Another document that will be made available to the
Working Group at its current session is an UNIDROIT
study on the dinternational transport of live animals and
the Hague Rules®

6. The Working Group at its fifth session recom-
mended that the agenda for its sixth session shonld
also include the following topics: (a) Hability of the
carrier for delay and (b) the scope of application of
the Convention.!* Part one of the present report re-
sponds to the request of the Working Group that the
Secretary-General prepare a report on the topic of
delay, setting forth proposals and indicating possible
sclutions.®® The Working Group also requested a work-
ing paper on the scope of applicaticn of the Con-
vention,!® In response to this request, part two of the
present report deals with ‘“geographical scope”, and
part three discusses “documentary scope”. As has been
noted, part four deals with invalid clauses in bills of
lading (see paragraph 3, above).

7. The Secrctary-General invited comments and
suggestions by members of the Working Group regard-
ing the topics dealt with in the present report, and a
similar inquiry was addressed to internationa! organiza-
tions active in the field. The comments received by the
Secretariat, as well as a copy of the note verbale, will
be made available to the Working Group as an
addendum to this report (A/CN.9/WG.II/WP.12/
Add.1). The comments that are now available are
summarized at relevant points in the present report.1?

12 A/CN9/WG.ITT/ WP, 14,

12 A/CN.9/WG.III/WP.11; reproduced in this volume in the
next section.

14 Report of the Working Group on the work of its fifth
session, New York, 5-16 Fegruary 1973, A/CN.5/76, para. 75:
UNCITRAL Yearbook, Vol. IV: 1973, part two, IV, 5.

15 fbid.

18 Ihid.

177t is expectad that additional replies will be received
subsequent to the preparation of this report, Copies of all
replies in their original languages will be available to the

ﬁglt?tlaers of the Working Group as A/CN.9/WG.III/WP.12/

PART ONE: LIABILITY OF OCEAN CARRIERS FOR DELAY
A, Introduction

1. The Working Group at its fifth session decided
that the sixth session should consider, among other
topics, the liability of ocean carriers for delay with
respect to the carriage of cargo,? Neither the Interna-
tional Convention for the Unification of Certain Rules
Relating to Bills of Lading® nor the Protocol to amend

1 Report of the Working Group on International Legislation
on Shipping on the work of its fifth session, New York, 5-16
February 1973 (A/CN.9/76), para.75: UNCITRAL Yearbook,
Vol. IV: 1973, part two, IV, 5.

2 Hereinafter referred to as the “Brussels Convention”.
League of Nations, Treaty Series, Vol. CXX, p. 157, Register
of Texis of Conventions and other Instrioments Concerning
International TradeLaw, VolIl, {United Nations
publication, Sales No. E.73.V.3) (hereinafter cited as Reglster
of Texts).
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that Convention® sets forth rules addressed directly to
carrier liability for delay, and national legal rules vary
with respect to some aspects of this question,

2. Both the second report of the Secretary-General
on the responsibility of ocean carriers for cargoe: bills
of lading,* and the discussions of the Working Group
at its fifth session® noted the close relationship between
delay and other topics which are covered by existing
or proposed legislation on bills of lading. For example,
analysis of “‘deviation” revealed that the central prac-
tical issue was damage resulting from delay in the
performance of the contract of carriage;® decisions with
respect to “deviation” were made on the assumption
that the Working Group would deal subsequently with
lability of the carrier for delay.

B. Bases for recovery for delay under present law
and practice

3. The contract of carriage rarely includes an ex-
plicit promise by the carrier as to the exact time when
he will deliver the goods at their destination. Sailing
schedules announced or customarily maintained by the
carrier may provide a basis for an implied undertaking
as to the time of arrival: however, the bill of lading
wiill often seek to negate anv such undertaking. For
example, one standard bill of lading includes the follow-
ing clause:

“The carrier does not guarantee the dates of the
departure or arrival of the ship or engage himself
to complete the voyage in a given space of time,
and he shall not be liable for any damage which may
result for the shipper whether in connexion with the
cargo or for any other reason, from the fact that
the ship does not depert or arrive at the dates on
which it might reasonably have been expected so to
do from an extraordinary prolongation of the
voyage.”"

The difficulty of basing a claim for delay on a premise
in the contract of carriage gives added importance to
guarantees provided by the Convention.8

3 Hereinafter refcrred fo as the “Brussels Protocol”. Protocol
to Amend the International Convention for the Unification of
Certain Rules Relating to Bills of Lading, signed at Brussels
on 25 August 1924; Brussels, 23 February 1968, Register of
Texts, ¢h. 11, 1.

4 Hereinafter referred to as “second report of the Secretary-
QGeneral” {A/CN.9/76/Add.1}; part three: deviation, paras, 4,
6Vand 35, UNCITRAL Yearbook, Vol IV: 1973, part two,
IV, 4.

8 Report of the Working Group on International Legisla-
tion on Shipping on the work of its 6fth session, New York,
5-16 Febrnary 1973 (A/CN.9/76}, partas. 46 and 51;
UNCITRAL Yearbook, Vol. IV: 1973, part two, 1V, 5.

8Ibid., para 46; second report of the Secretary-General,
para. 35,

7The Simgle Bill of Lading of the Latin American_ Ship-
owners Association (ALAMAR), Clause II, reprinted in an-
mex 11T of Bills of lading: report by the secretariat of UNCTAD
(E.72.11.D2.2), p. 62. Compare the “CONLINE Bill of Lading”,
clause 13, reprinted ibid., p. 66: No carrier responsibility for
loss from delay “unless caused by the carrier’s personal gross
negligence”.

81t has been noted that risks brought about by delay are
generally not insurable. Comment by Sweden, UN/IMCO
Conference. on International Container Traffic, E/Conf.5%/39/
Rev.l {Report of the Third Main Commitiee, I December
1972), para. 38. Similarly, the 3British Institute of Cargo
Clauses 1973 exclude from their coverage the “loss of adven-
ture”, which is one of the common risks resulting from delay.
See Hardy-ivamy, Marine Insurance, 1969, p. 531, et seq.

4." As has been mentioned, the Brussels Convention
contains no provision addressed to the problem of delay
in delivery, However, responsibility for loss resulting
from delay in delivery may be based on article 3 (2),
which provides that “the carrier shall properly and

carefully load . .., carry..., and discharge the goods
carried”.?

5. Where dclay causes physical damage to the goods
(as through spoilage) the legal grounds for recovery
are not analytically different from other claims for
physical damage under asticle 3 (2) of the Brussels
Convention. When delay results in economic loss to
the consignee (as through inability to fulfil a contract
for resale or through a drop in the market value of
the goods at the place of destination during the delay
period), the above provision of the Convention also
provides a basis for recovery,'® although the case law
is sparse and difficulties may be encountered as to
burden of proof,!! and also as to the carrier’s responsi-
bility for certain types of economic loss.!2

9 The replies to the 23 May 1973 note verbale of the
Secretary-General by Norway, Sweden, the Comité Maritime
International (CM1) and the secretariat of ihe Asian-African
Eegal Consuliative Committee all mention that arguably the
language of the 1924 Brussels Convenfion encompasses car-
rier liability for damages from delay. Similarly, the carner
incurs Jiability for loss when he violaies e.g., his responsibility
pader article 3 (I) of the Brussels Convention to make the
ship seaworthy, and delay Tesulis. As to the invalidity of at-
temps to remove or lessen the carrier’s liability by contract,
see article 3 {R) of the Brussels Convention.

10 A frequent rationale for this interprefation is that article 2
of the Brussels Convention defines the scope of carrier lia-
bility as “in relation to lhe loading, handling, stowage, carriage,
custody, care, and discharge of such goods . . .”, (emphasis
added), and that cconomic loss from delay arises “in relation
to” the carriage and discharge, See Anglo-Suxon Petrolesiin v.
Adamastos Shipping Co., 1957 (1) Li.L. Rep. 87. See alsc
Stephane Dotr, Bill of Lading Clauses and the Brussels Inter-
naticnal Convention of 1924, 2d ed., London, 1960, p. 165.
Sea also Bills of iading: report by the secretarial of UNCTAD,
1971, United Nations publication, Sales No. E.72]i.D.2,
para. 291,

11 The legal rules of some jurisdiclions create a rebuttable
presumption of carrier liability when goods are lost or arrive
in a damaged condition; the same concept was adopted in the
draft rules developed by the Working Group on basic respon-
sibility of the carrter, as set forth at para. 6 infra. In these
furisdiclions the presumption of carrier liability does not
operate where delay, although causing cconomic loss o the
cargo owner, does not result in physical Joss or damapge to
the goods; instead, the cargo owber has the burden of proving
not only his losses bt also that kis losses were caused by the
delay. See, France: René Rodiére, Traité général de droit
maritime, Paris, 1970, Vol.IlI paras. 608 and 612; Belgium:
Pierre Wildiers, L¢ connalssement maritime, 2nd ed.; Antwerp,
1961, pp. 359-40.

12 There Is freguently vncertainty as to what types of eco-
nontic loss may De too Temote from the delay and thus not
recoverable from the carrier by the consignee. For example,
should the carrier be jiable for: (@) a foreseeable drop in the
market price during the delay? {b) an unforeseen and unfore-
seeable drop in the market price during the delay? {¢) up-
availability of the goods for a special use by the consignee,
whether known to or unknown to the carrier? {d) liability for
contract breach and loss of goodwill by the cargo owner from
inability to fulfil resale agreements? Suck questions raise
general problems with respect to the measure of damages in
contract law, and it seems preferable to resolve these tssues
in the more general context of the extent and limitation of
carrier liability under the Coavention rather than in the par-
row context of delay eniy,

Several responses would limit carrier Hability for economic
loss from delay to some formulation of “foreseeability.” Thus

{Continued on next pope.)
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C. Effect on delay of drajt provision on basic
responsibility of the carrier

6. The Working Group at its fourth (special) ses-

sion developed the following draft provision on the
balmcf responsibility of the carrier and the burden of
proof:

“{1) The carrier shail be liable for all loss of
or damage to goods carried if the occurrence which
caused the loss or damage tock place while the
goods were in his charge as defined in article { },
unless the carrier proves that he, his servants and
agents took measures that could reasonably be re-
quired to avoid the occurrence and s conse-
guence , .. 13

This draft provision was designed to replace arti-
cles 3{1), 3(2), 4¢1), and 4(2) of the Brussels Con-
vention, i.e, the articles that set forth rules as to the
rights and duties of carriers.

7. The draft provision quoted above clearly applies
to physical loss or damage to the goods resulting from
delay: the carrier is liable unless he can meet the burden
of proving that “he, his servants and agents took all
measures that could reasonably be required {o avoid
the occurrence and its consequences.” However, since
the draft provision only holds the carrier liable “for
all loss of or damage to goods carried”, under a literal
reading it would not extend to economic loss suffered
by the cargo owner resulting from delay. As has been
noted, the draft provision would replace existing rules
{such as the article 3 (2) requirement that the carrier

{Foot-note 12 continsted)

Pakistan and the secretariat of the Asian-African Lega!l Consul-
tative Comamittee propose that the currier shall not be liable
for any ioss or damage which could not reasenably be foreseen
at the time the delay occurred as likely to result from (he
delay; the International Chamber of Commerce suggests that
a carrier be held only for “reasonabiy foreseeable™ economic
damage from delay; the Comité Maritime International {CMI)
favours limiting carrier liability to “direct apd reasonable
expenses which, at the lime of the conciusion of the ceniract,
could ressonably have been foreseen by the carrier as a
probabie consequence of the delay”; while the Baltic and
international Maritime Conference (BIMCO) advocates that
“the cargo interests must prove their loss and that the ship-
owner ought to have known of the special market, etc., at
the time of issue of the bill of lading”,

H the Working Group adopis altermative proposal D,
{infra), which establishes a special limilation of carrier lia-
bifity for delay based on [twice thel freight, the practical
importance of limiting carrier liability for delay to “fore-
seeable” or “proximate’ economic damages, will be greatly
lessened. See the discussion of alternaiive proposals € and D
at paras. 26-31, infra. :

13 Report of the Working Group on Interpational Legisia-
tion on Shipping on the work of its fourth (special) session,
Geneva, 25 September to & October 1972 (A/CN.9/T4),
para. 28. See alse Compilation by the Secretary-General of
draft provisions previously approved by the Working Group
(hereinafler referred to as “Compilation™ (A/CN.9/WG.IE/
WP.13), part I, reproduced in this voiwme as annex to the
preceding section. This draft provision continves:

“(2) In case. of fire, the carrier shall be liable, provided
the claimant proves that the fire arose due to fanlt or negli-
gence on the part of ihe carrier, his servanis oF apenis.

{3} Where fault or negligence on the part of the carrier,
his servanls or agenls, concurs with another cauwse to pro-
duce loss or damape, the carrier shall be hable only for
that portion of the loss or damage attributable to such fault
or negligence, provided that the carrier bears the burden
of proving ths amount of loss or damage not atiributable
thereto.”

“properly and carefully .. carry, keep, care for, and
discharge the goods carried”) on which carrier liability
for economic loss might be based; the revision would
thus remove the existing statutory basis for lability in
cases of economic loss apart from physical damage to
the goods. Therefore, unless the present draft is sup-
plemented, carrier liability for delay will be reduced
from its current level under the Brussels Convention and
also under several national maritime codes'* and some
national case faw.20

D. Comparison with other transport conventions

8. The Conventions governing the three other
modes of international transport expressly provide basic
rales for carrier liability in cases of delay, The operative
provisions of those Conventions with respect to delay
are set forth below:

9. Warsaw Convention® (air), article 19:

“The catrier is liable for darmage occasioned by
delay in the carriage by air of passengers, luggage
or goods.”

14 Bee, e.g., article 130 in the Swedish, Norwegian, Danish
and Finnish Maritime Codes each of which imposes carrier
liability for delay in substantially the following language:
“The carrier shall be lable to pay compensation for any dam-
age resulling from delay on his part, or from the ship being
lost or becoming irreparable, umless it must be held that
neither the carrier nor anyone for whom he is responsibie
has been guilty of error or neglect.” These articles may be
found side by side in Rodidre, Lois maritimes nordiques,
pp. 110-111, Scandinavian legislation to enact the Brussels
Protocol also specifically covers delay-—for Sweden, see Statens
oflentliga uiredningar, 1972: 10, Godsbefordran; for Naorway,
see reply to UNCITRAL questionnaire of 23 May 1973,

Merchant Shipping Code of the USSR, article 149: “The
carrier shali be obliged to deliver goods within the established
periods and, if none have besn established within the periods
customarily appiied.” In Cgzechoslovakia, pursuant to Order
160/1956, the ocarrier is Hable for damage caused by delay.
Jan Lopuski, “Le contrat de transport maritime des marchan-
dises dans le droit des pays socialistes européens, 294" Le droit
maritime francais (juin 1973), pp. 371, 375.

Article 422 of the Italien Code of Navigation holds car-
riers responsible for loss, damage or delay, unless it is shown
that the cause of the toss, damage or delay was nat in whole or
in part the fault of the camier. Vol II, Rodiére, Traié
géndral de droit maritime, Paris, 1968, p. 258.

13 United Kingdom: Renton v, Palmyra Trading Corp.
(1956), (2} LLL.R.379 (i957), A.C. 149; dnglo-Saxon Petroi-
eum Co. v, Adamastos Shipping Co. (1957}, (2) Q.B.233 (19583,
(1) LLL.R.73 (1959), A.C. 133; The Makedonia {1962), (1)
LILR3i6. See I Carver's Carriage by Sea, 12th ed., 1971,
pp. 195-196. USA: Comm. Trans. Internat. v. Lykes Bros.
(1957 AM.C. 1188; The lossifagie (1929) AM.C. 1157, In
some countries, while rules of law provide for liability for
delay, contractual provisions may eliminate suchk liability:
France {see vol. II, Rodiére, Traité général de droit maritime,
Paris, 1958, p. 294); Bulgaria, Poland and the USSR (sece,
Jan Lopuski, “Le contrat de transport maritime des marchan-
dises dans le droit des pays socialistes eurcpéens, 294" Le
droic maritime frangals, juin 1973, pp. 374, 375

See alse the replies of the Secrefariat of the Asian-African
Legat Consultative Commiliee and of the Baltic and Inter-
national Maritime Conference, expressing the view that cur-
rent British law permits recovery by the cargo owner for at
least some types of economic damage from delay.

18 Convention for the Unification of Certain Rules relating
1o Faternational Carriage by Air, Signed at Warsaw, 12 Oc-
tober 1929, League of Nations, Treaty Series, vol. CXXXVIL
p. i1, Liability for destruction, loss or damage to poods is
dealt with in article 18 {i).
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19. CIM Convention? (rail), article 27 (1):

“The railway shall be liable for delay in delivery,
for total or partial loss of the goods, and for damage
thereto occasioned between the time of acceptance
for carriage and the time of delivery.”

11. CMR Convention'® (road), article 17 (1):

“The carrier shall be liable for the total or partial
loss of the goods and for damage thereto occurring
between the time when he takes over the goods and
the time of delivery, as well as for any delay in
delivery.”

12, It will be noted that each of these conventions
contains (1) a general rule holding carriers liable for
loss or damage to the goods, and also (2) a specific
provision imposing liability on carriers solely for delay.
In view of the breadth of the general rule concerning
“loss or damage to goods”, the additional provisicn
on delay would appear to be designed to cover economic
loss suffered by the consignee as a consequence of the
late arrival of the goods.l®

E. Draft proposal to impose carrier lighility for delay

13. To adopt rules expressly governing carrier
liability for delay would be in conformity with other
major ¢ransport conventions. The basic rule on carrier
responsibility, adopted by the Working Group at its
fourth {special) session could be amended to cover
delay, as follows (no words omitted, words to be added
are in italics):

Draft provision 4

“1. The carrier shall be liable for all loss of or
damage in relation to the goods carried if the occur-
rence which caused the loss or damage took place
while the goods were in his charge as defined in
article | 1, and for loss or damage resulting from
delay in the delivery of goods subject te a contract
of carriage, as defined in article | ], uniess the
carrier proves that he, his servanis and agents took
all measures that could reasonably be required to
avoid the occurrence or delay and its consequences.”

14. The separate treatment in this draft provision
of “loss or damage in relation to goods” and of “loss
or damage resulting from delay” follows the pattern of

7 International Convention Concerning the Carriage of
Goods by Rail, signed at Berne, 25 October 1962, United
Nations, Treaty Series, vol. 241, p. 336, The 1970 revision of
CIM incorporates in its article 34 a new procedure for com-
pensation for delay, providing m¥inimal recovery if the claim-
ant did not suffer specific damage as a resuit of the delay and
compensation up to twice the rail freight where there was
specific loss or damage due to the delay. See foot-note 35 for
the iext of this novel provision in the 1970 CIM Convention.

18 Convention con the Coniract for the International Car-
riage of Goods by Road, signed at Geneva, 19 May 1956,
United Nations, Trealy Series, vol. 399, p. 189.

1% The Draft Convention on the International Combined
Transport of Goods {(TCM Convention} text adopied at the
fourth session of the Joint IMCCO/ECE Meeting 15-19 Novem-
ber 1971 (CTC IV/18 Rev.i, TRANS/374/Rev.1) provides
in article 11 (2} “In cate of delay, if the claimant proves that
damage has resuited, other than loss of or damage to ihe
goods, the CTO shall pay in respect of such damage compen-
sation not exceeding . . .. See also a discussion of the various
proposals as to the coverape of delay in the TCM Conven-
tion, in: Ecoromic implications, in particular for developing
countries, of the proposed convention on international com-
bined fransport of Goods; study by the Secretary-General,
ST/BCA/160, 8 May 1972, paras. 86, 135, 146, 154

the other tramsport conventions discussed above.2?
Furthermore, the phraseology “loss of or damage in re-
lation to the goods™ preserves the approach of article 2
of the Brussels Convention to prevent the inadvertent
narrowing of this basis for recovery and makes it clear
that carrier lability in a case where there was no delay
extends to both physical damage to the goods and to
economic j0ss.%! In the same way, the phrase “loss or
damage resulting from delay” covers both physical

damage and economic loss suffered as a consequence
of delay.

15. The above draft provision extends carrier re-
sponsibility to losses from delay without drawing any
distinctions on the basis that the delay was occastoned
by carrier fault prior to or subsequent to his having
taken charge of the goods. Since the concept of “delay”
has meaning for purposes of establishing liability for
ensuing loss or damage only in terms of divergence from
8 reasonably expected delivery date, one need not dif-
ferentiate among delay in taking charge or loading,

delay during the voyage, and delay during unloading
or surrendering the goods,??

F. Definition of delay

16. Any attempt to define delay must recognize
that precise scheduling is generally not possible in ocean
shipping.?® However, attention may be given to the

20 The replies of Australin, France, Norway, Pakistan,
Sweden, Secretariat of the Asian-African Legal Consultative
Committee, Office Central des Transporls Internationaux par
Chemins de Fer (Berne), International Chamber of Com-
merce, Corq-lte Maritime International and UNIDROIT all
favour the inclusion of a separate provision to govern car-
rier liability for damages from delay, The Bultic and Interna-
tional Maritime Conference and the International Union of
Marine Insurance expressed opposition to the inclusion of a
provision on delay.

%1 8ee discussion in fool-note 10 of the scope of the term
“in relation to the goods” in the Brussels Convention. It may
be noted that unavailability of the goods to mest the con-
signee’s business needs, with consequent foreseeable economic
loss to the consignes, may occar in cases where the goods are
lost or seriously damaged in transit, as well as in cases of
delay 1n delivery,

27t will be noted that the provision on delay does not
vepeat the limiting phrase, “while the goods were in his
charge”, which is applicabie to loss or damage in relation to
goods. The broader language making the carrier responsible
“for Joss or damage resulting from delay in the delivery of
goods . . .7 would thus appear to be adequate to include
cases in which the carrier, in breach of the contract of car-
riage, does not take charge of the goods, thereby causing delay
in the ultimate delivery of the goods by an alternative carrier
who had to be engaged because of the breach by the first
carrier.

A draft proposal advanced in the replies of Pakistan and
the Secretariat of the Asian-African Legal Consultative Com-
mittee would explicitly extend carrier responsibility for damage
from delay occuming prior to the time the carrier takes
charge. "The carrier shali be liable for all loss or damage
caused by delay, whether the deiay consists of the late arrival
of the vessel for the purpose of performing the contract of
carriage, or late performance of the contract of carriage.”

2% Precise timing is made impossible by divergences caused
by such factors as weather conditions, different operating
speeds of ocean wvessels, variances in turn-around times among
poris and lines, special handling requirements for some loads,
correlation between ship load and speed. One freatise has
defined delay as follows: “In any trade, there is a provable
brucket between the swiftest and the slowest voyage of ves-
sels of the class employed. Delay is not actionable unless the
customary siowest voyage performance is exceeded negligently.”
A. W, Knauth, The American Law of Ocean Bills of Lading,
4th ed,, Baltimore, 1953, p. 263.
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flexible definition of delay provided by article 19 in
the CMR (Road) Convention:2¢

“Delay in delivery shall be said to occur when
the goods have not been delivered within the agreed
time-limit or when, failing an agreed time-limit, the
actual duration of the carriage having regard to the
circumstances of the case, and in particular, in the
case of partial loads, the time required for making
up a complete load in the normal way, exceeds the
time it would be reasonable to allow a diligent
carrier.”2%

17. This CMR provision defines delay, in the ab-
sence of a specific agreement by the parties, in terms
of an excessive “actual duration of the carriage”. In
formulating a definition of delay in the context of car-
riage of goods by sea, it may be preferable to place
the emphasis on the failure to deliver goods on time,
rather than on the actual duration of the cardage, in
order to be certain of covering cases in which goods
are delayed not by an excessively long voyage, but
because the carrier delays or fails to take charge of
them. The following draft definition of delay is there-
fore keyed solely to the delivery date:

Draft provision B

“Delay in delivery occurs when the carrier does
not deliver the goods, in accordance with article
{ 1,% by the date for delivery expressly agreed
upon by the parties or, in the absence of such agree-
ment, by the latest date that may normally be
required for delivery by a diligent carrier having
regard for the circumstances of the case.”

18. In draft provision B, the reference to the “date
for delivery expressly agreed upon by the parties” is in-
tended to give effect to an express agreement of the
parties to a specific date for delivery, but not to a gen-
eral disclaimer freeing the carrier from liability for
consequences of delay.

19. As an alternative, the Working Group may
wish to consider omitting from the above draft the
phrase “by the date for delivery expressly agreed upon

24 The replics of France, Norway, Sweden, UNIDROIT, and
the Comité Maritime International all suggest article 12 of
the CMR Convention as a model for formulating a draft
definition of delay in the new convention on carriage of goods
by sea.

0 [talics added for emphasis. There Is no definition of delay
in the Warsaw {Air) Convention or in the 1962 CIM (Rail}
Convention.

Article 11 (1) of the IMCO/ECE Draft TCM Convention
{see foot-note 19} defined delay in the following manner: “De-
lay in delivery of the goads shall be deemed to occur when
the CTO (Combined Transport Operator) has not made the
goods available for delivery to the consignee within the agreed
time-limit, when the actual duration of the whole combined
transport operation, having regard to the circumstances of the
case, exceeds the time it would be reasonable to allow for its
diligent completion. The responses of UNIDROIT and the
Office Central des Transports Internationaux par Chemin de
Fer (Berne) suggest the TCM definition of delay as a good
example to be followed. ) .

24 The reference is to the definition of delivery established
by the Working Group in para. (ii) of the proposed revisien
of art. 1 (e). See Working Group, report on third session
para. 14 (1); UNCITRAL Yearbook, Vol. IIL: 1972, part two,
IV. Compilation, part B (reproduced in this volume as annex
to the preceding section).

by the parties, or, in the absence of such agreement”,
thus making all contracts of carriage subject to the
standard set by “a diligent carrier having regard for
the circumstances of the case”; this single standard may
be useful to guard against the possibility that a carrier
might avoid liability for delay by inserting in the bill
of lading a date for delivery far in the future.®”

20. The draft definition of delay combines the
general standard of conduct by a “diligent carxier”
with a consideration of “the circumstances of the case”,
In effect, the test may be paraphrased as asking how
a diligent carrier placed in the shoes of the contractual
carrier wounld have conducted this particular voyage,
under the given circumstances; if a normally diligent
carrier would have made this delivery in less time,
there was delay. The customs of the particular trade
and ports concerned and the characteristics of the ves-
sel involved will be the crucial factors in determining
whether or not there was any delay,

21. Of course, the existence of “delay” does not
automatically establish carrier liability since the carrier
may show that he was not at fault as “he, his servants
and agents took all measures that could reasonably be
required to avoid the occurrence or the delay and its
consequences”.?® Furthermore, the draft is based on
the view that under the rules on the basic responsibility
of carriers, the respective burdens of proof of carriers
and cargo-owners should be the same in cases of delay
as in other cases of loss or damage.”® Thus under the
modified rule on basic responsibility of carriers dis-
cussed at pavagraph 13 and the above definition of
delay, the cargo owner only has to show a prima facie
cage of “delay” in order to shift to the carrier the burden
of proving that neither be, nor his agents or servants,
were to blame for the delay.3°

G. Application of limitation of lability rules to delay

22. Case law has generally held that the rules
limiting carrier liability under the 1924 Brussels Con-

27 In the converse situation, however, a carrier may still
escape liability based on a very short deadline for delivery, by
proving that bhe was aot to blame for the delay. See the dis-
cussion on carrier responsibility for delay at para. 21, infra.

28 Praft provision A at para. 13 supra., the operative section
imposing carrier lability for delay, frees the carrier from
liability if “the carrier proves that he, his servamts and
apents took all measures that could reasonably be required to
avoid the occurrence or delay and its consequences”.

29 The response of the Union of Soviet Socialist Republics
advocates treating delay in the same way as the draft pro-
vision Iimposing general carrier responsibility for loss or
damage 10 the goods in case of carrier fault. See Compilation,
part D (reproduced in this volume as anmex to the preceding
section).

30 ft is believed that the “fault” concept incorporates auto-
matically a consideration of the special circumstances both
of the particular voyage and of sea iransport in general; a
number of responses received by the Secretariat were con-
cerned that any definition of delay take into account such
special cirgumstances. Damage from delay occasioned by steps
for saving lives and/or property at sea has already been dJealt
with by the Working Group at its fifth session when it adopted
the provision that “the carrier shall not be Jiable for loss or
damnage resulting from measures to save life and from reason-
able measures to save property at sea” (Working Group, report
on fifth session, paras, 54 (2), 557 (UNCITRAL Yearbook,
Vol. 1V 1973, part two, IV, 5); see also Compilation, part F,
reproduced in this volume as annex to the preceding section.
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vention are aplicable fo loss from delay.3* Article 4
(5) of that Convention is as follows:

“Neither the carrier nor the ship shall in any event
be or become liable for any loss or damage to or in
connexion with goods in an amount exceeding 100
pounds sterling per package or unit, or the equivalent
of that sum in other currency unless the nature and
value of such goods have been declared by the shipper
before shipment and inserted in the bill of lading.”3?

23. The phrase “in connexion with goods”, in
italics in the quotation above, was the vehicle permitting
case law to hold that the provision on limitation of
carrier lability extended to economic loss from delay.
Consequently the maximum total carrier liability for
physical Ioss or damage to the goods and economic
loss suffered by the shipper or consignee combined
could not exceed the limitation established by article 4
{5) of the Brussels Convention,

24. However, the Working Group at its fifth session
adopted a draft provision on limitation of liability,
stating in part:3

Article A

“l. The liability of the carrier for loss of or
damage to the goods shall be limited to an amount
equivalent to ( ) francs per package or other
shipping unit or ( ) francs per kilo or gross
weight of the goods lost or damaged, whichever is
the higher.”

25. As the foregoing formulation omits the general
term “in connexion with goods” that appeared in the
Brussels Convention in favour of the more limited
phrase “loss of or damage fo the goods”, in its present
form the draft limitation of maximum carrier liability
probably does not apply to economic loss incurred by
the shipper as a result of delay or even as 4 result of
the physical {oss or damage of the goods. If the Work-
ing Group takes the view espousad in draft provision A
regarding the definition of carrier liability,?¢ then reten-
tion of the restrictive terminology of “loss of or damage
to the goods” in the provision on limitation of carrier
Iiability would mean that the per unit or per package

M Com. Court of Antwerp, 13 June 1935, J.P.A, 7955,
p. 37t Badiiwar v. Colorado 1955, AM.C. 2139, affirmed
1957, A M.C. 1972, Comerclio Transiio v. Lykes Bros. 1957,
AM.C. 1188; Rentun v. Palmyra, 1956 (2) L.1.1. Rep. at p. 87,
See also Stephane Dor, Bill of Lading Clauses and the Brus-
sels International Convention of 1924, 2nd ed., London 1960,
p. 165 et seq. Adantic Mutual Insurance Co. v. Poseidon
Schiffahrr G b H. (1963) AM.C. 665 Commentators are in
accord with this view: 1 Carver's Carriage by Sea, 12th ed,
1971, p. 193, [1-Rodiére, Tralté général de droit maritime,
1968, p. 417.

32 Article 2 (2) of the 1968 Brussels Protocol is substantiaily
similar: “Unless the nature and value of such goods have been
declared by the shipper before shipment and inserted in the
bill of lading, neither the carrier nor the ship shall in any
event be of become liable for any loss or damage to or in
eonnexion with the goads in an amount exceeding the cquiva-
tent of Fres. 10,000 per package or unit or Fres. 30 per kilo
of gross weight of the goods lost or damaged, whichever is
the higher.”

3 Jtalics added for emphasis; see Compilation, part ¥, re-
produced in this volume as annex to the preceding section.

34 See discussion at paras. 6-7 as to the effect of the draft
provision on basic carrier responsibility that the Working
Group had adopted at its fourth {(special) session

limitation covered only physical loss or damage while
fhese would be no limitation on liability for economic
088,

26. Consequently, the Working Group may wish to
consider the following amendment to the rule on limi-
tation of liability developed at the fifth session (words
to be added are in italics; words to be deleted are en-
closed in square brackets):

Draft provision C
Article A

“1. The liability of the carrier [for loss of or
damage to the goods] relating to a contract of carri~
age under this Convention shall be limited to an
amount equivalent to ( ) francs per package or
other shipping unit or () franes per kilo of gross
weight of the goods [lost or damaged] affected, which-
ever is the higher.”

Article B

*1.  The defenses and limits of Liability provided
for in this Convention shall apjgly in any action
against the carrier [in respect of loss of, damage
ods covered by] a
e action be founded

(or delay)] relating to [the
contract of carriage whether
in contract or in tort.”

27. Tt will be noted that draft provision C pres-
cribes a single standard for calculating the carrier’s
limits of liability, without any reference to the nature
of the carrier favlt giving rise to the carrier’s liability
orf to the type of loss or damage sufiered by the goods
directly or by the shipper, consignee, as a consequence
of the fault of the carrier. On the other hand, two major
transport conventions incorporate special limitation
rules which are applicable only to cases of carrier liabili-
ty for delay:

CMR Convention, article 23

“5. In the case of delay, if the claimant proves
that damage has resulted therefrom the carrier shall
pay compensation for such damage not exceeding the
carriage charges.”

CIM Convention, article 34

“2. If it is proved that damage has, in fact, re-
sulted from the delay in delivery compensation not
exceeding the amount of the carriage charges shall
be payable.”3®

28. The Working Group may wish to consider a
similar approach, providing for a special limitation on

36 Under the 1970 revision of the CIM Convention, maxi-
mum carrier liability for actual damage from delay has been
increased to twice the ratl freight.

Article 34 of the 1970 CIM Convention provides: “(1} Ia
the event of the transit period being exceeded by rore than
48 hours and, in the absence of proof by the claimant that
loss or damage has been suffered thereby, the railway shall be
obliged to refund one-tenth of the carriage charges, subject
to a maximum of 50 francs per consignment. (2) If proof is
furnished that loss or damage has resulted from the _transit
period being excesded, compensation not exceeding twice the
amount of the carriage charges shall be payable.”
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recovery for economic loss from carriers, such as the
following 28

Draft provision D
Article A

“1. The liability of the carrier under this Con-
vention for loss of or damage to the goods shall be
limited to an amount equivalent to ( ) francs per
package or other shipping unit or { ) francs per
kilo of gross weight of the goods lost or damaged,
whichever is the higher.”

“2. The ligbility of the carrier under this Con-
vention, other than for loss o} or damage to the
goods under paragraph 1 of this article, shall not
exceed the amount of [twice thel freight charges
attributable 1o the goods with respect to which such
liability was incurred.”

“3, In no case shall the aggregate liobility of
the carrier, under both paragraphs 1 and 2 of this
article, exceed the limitation which would be estab-
lished under paragraph I of this article for total loss
of the goods with respect to which such liability was
incurred.

29. Drait provision D establishes a general per
weight or per package limitation on carrier liability for
physical loss of or damage to the goods from any cause
for which the carnier is held responsible under the Con-
vention. It further provides as a special limitation the
amount of [twice the] freight for any damage to the
shipper/consignee other than physical loss of or dam-
age to the goods. Draft provision D makes no distine~
tion based on the nature of the act or omission of the
carrier giving rise to his liability; the distinction be-
tween paragraphs 1 and 2 turmns on the nature of the
loss or damage suffered. For example, paragraph 1 of
draft provision D covers all physical loss or damage
to poods, such as spoilage, regardless of whether the
spoilage was a consequence of improper handling (e.g.
improper refrigeration on board) or of delay in delivery
or of a combination of improper handling and delay.
In a paralle} fashion, under paragraph 2 of draft pro-
vision D the special limitation amount of [twice the]
freight is applicable to any lability for loss other than
physical loss of or damage to the goods (economic
loss) and would have particular relevance to such loss
resulting from delay.

30. Paragraph 3 of draft provision D makes it
clear that the limitations on carrier liability under para-
graphs 1 and 2 are not cumulative.?” By virtue of para-
graph 3, maximum carrier liability will never exceed
the per package or per weight limitation established
by paragraph 1 since that is the maximum for which
the carrier would be liable in the case of total loss of
goods. The application of the above draft provision

38 The replies of France, the International Chamber of Com-
merce, the International Union of WMarine Insurance,
UNIDROIT, Comité Maritime Internationai all favour freight
as the maximum amount of carrier iability for delay, (the
French response also mentions the possibility of establishing
“twice the freighi” as the limitation of carrier liability for
delay).

"3TThe reply of the Comité Maritime [nternational supports
this approach. Similarly, article 34 (3) of the 1970 CIM Con-
vention provides that compensation for delay “shall not be
payable in addition to that which would be due in respect of
total loss of the poods”.

may be explained in the seiting of the following con-
crete situation.

Case No. 1. Assume that in the course of carriage
the goods are physically damaged to the value of $600;
in addition, the shipment is delayed and as a result
thereof the consignee suffers, because of the unvail-
ability of the goods, economic loss in the amount of
$300. Assume further that the limitation on liability
under paragraph 1, based on the weight, package for-
mula, is $500 and the Umitation on lability under
paragraph 2, based on the freight charges, is $200. By
virtue of the rule of paragraph 3, the carrier’s total
{iability would be limited to $500, which is the maxi-
mum recovery under paragraph 1 for total loss of the
goods in question.

Case No. 2: As a variation on the above facts,
assume that the goods had been physically damaged
only to the extent of $50, while the economic loss
resulting from the delay (as in the above exampie) is
$300. On these facts, the carrier’s total liability would
be limited to $50 (paragraph 1) plus $200 (para-
graph 2}, a total of $250C.

Case No. 3: The goods were subject to physical
damage of $600 resulting from faulty refrigeration
during carriage; there was additional physical damage
of $300 resulting from spoilage because of delay in
carriage, so that total physical damage was $900. The
limitation of $500 under paragraph 1 would govern
the aggregate of both types of physical loss; it would
not be necessary to ascertain the degree to which each
of these factors produced the loss, Since the recovery
for physical loss exhausts the paragraph 1 limitation
on liabiity, there would be no recovery for economic
loss resulting from the delay or other cause.

31. It may be useful to note the Hmitations that
would result in the above cases under draft provision C.
in cases 1 and 3, the result would be the same under
draft provision C as under draft provision D—$500—
since the sole weight/package limitation under draft
R}rovision C applies to all types of damage. In case

0. 2, under draft provision C, by virtue of its single
$500 limitation, the shipper/consignee could recover
the physical damage ($50) plus his economic loss
($300), a total of $350.

32.  Alternatively, the Working Group may wish
to modify draft provision Id so as to have the limita-
tion in paragraphs 1 and 2 operate independently and
therefore potentially cumulatively. This consequence
could be achieved by deleting paragraph 3. Under
such a formulation, maximum carrier liability would
be the aggregate of the two limitations which could
arise in a case of total loss or heavy physical damage
coupled with extensive economic losses, Under another
possible approach, draft provision C might be subject
to an exception that liability as a consequence of delay,
regardiess of whether the damage be physical or eco-
nomic or a combination of the two shall be limited
to [twice the] freight.® A disadvantage of this ap-
proach is that it makes maximum carrier liability
depend on the nature of carrier fault and is likely to

48 Such modification of draft provision C would !ead to the
following results in the cases discussed in paragraph 30, supra:
case No. 1, $500; case No. 2, $250 assuming none of the $50
physical damage was due to delay; case No. 3, $500.
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create litipation over the underlying basic cause behind
acknowledged physical damage from one of several
possible causes for each of which the carrier is respon-
sible under the Convention.

H, Presumption of loss of delayed cargo:
Subsequent recovery

33. If goods have not arrived within a reasonable
period, it may not be readily apparent whether they
have been lost or merely delayed. The uncertainty may
persist indefinitely in cases of loss, or uaiil the goods
are finally delivered in cases of delay.

34. The Working Group may wish to consider the
adoption of a provision that would enable cargo cwners
to recover as if the goods were known to have been lost,
after an extended period of unexplained non-delivery
but prior to a conclusive showing that the goods were
in fact lost by the carrier. This provision would specify
a fixed point at which goods are presumed lost, but
preferably would also include a procedure for pre-
serving both the cargo owner’s right to the goods and
his course of action for delay should the goods be in
fact recovered subsequently.®® Two transport conven-
tions contain rules on presumption of loss and subse-
quent recovery:

35. CMR (Road) Convention, article 20:

“i. The fact that goods have not been delivered
within thirty days following the expiry of the agreed
time-limit, or, if there is no agreed time-limit, within
sixty days from the time when the carrier took over
the goods, shall be conclusive evidence of the loss
of the goods, and the person entitled t¢c make a
claim may thereupon treat them as lost.

“2. The person so entitled may, on receipt of
compensation for the missing goods, reguest in writ-
ing that he shall be notified immediately should the
goods be recovered in the course of the year fol-
lowing the payment of compensation. He shall be
given a written acknowledgement of such reguest,

“3, Within the thirty days following receipt of
such notification, the person entitled as aforesaid
may require the goods to be delivered to him against
payment of the charges shown to be due on the
consignment note and also against refund of the
compensation he received less any charges included
therein but without prejudice to any claims to com-
pensation for delay in delivery under article 23, and,
where applicable, article 26.

“4, 1In the absence of the request mentioned in
paragraph 2 or of any instructions given within the
period of thirty days specified in paragraph 3, or if
the goods are not recovered until more than one
year after the payment of compensation, the carrier
shall be entitled to deal with them in accordance with
the law of the place where the goods are situated.”

36, CIM (Rait) Convention, article 30:

“1. The person entitled to make a claim for the
loss of goods may, without being required to furnish
further proof, treat goods as lost when they have
not been delivered to the consignee or arc not being

3% The response of the Comité Maritime Interpational points
out that such a provision will become necessary if the Working
Group should adopt freight as the maximum carrier liability
for delay.

held at his disposal within thirty days after the
expity of the fransit periods.

“2. (Language identical to article 20 (2) of
the CRM Convention quoted above, i.e, request for

notification on receipt of compensation by cargo
OWREL. )

“3. Within the 30 days following receipt of such
notification, the person entitled as aforesaid may
require the goods to be delivered to him at any
station on the route, against payment of the charges
arising on the consignment from the forwarding sta-
tion where delivery is made and also against refund
of the compensation he received, less any charges
included therein but without prejudice to any claims
to compensation for delay in delivery under article 34
of this Convention and, where applicable, article 36
of this Convention,

“4, In the absence of the request mentioned in
paragraph 2 above or of any instructions given
within the period of thirty days specified in para-
graph 3 zbove, or if the goods are not recovered
until more than ooe year after the payment of com-
pensation, the railway shall be entitied to dispose
of them in accordance with the law and regulations
of the State to which the railway belongs.”

37. Shouid the Working Group decide to adopt
provisions with respect to the presnmption of loss and
subsequent recovery of goods, it may wish to consider
the following draft proposal based on the CMR and
CIM Conventions provisions quoted above:

Draft provision E
Presumption of loss: subsequent recovery

“1, The person entitled to make a claim for the
loss of goods may, without being required to furnish
further proof, treat the goods as lost whea they
have not been delivered to the consignee as required
by article [ 1 within [sixty] days following the
expiry of the agreed date for delivery, or, if there is
no delivery datc agreed upon, within [sixty] days
following the expiry of the date a diligent carrier
would have made delivery under the circumstances.

“2. The person so entitled may, upon receipt
of compensation from the carsier for the missing
goods, request in writing that he shall be notified
immediately should the goods be recovered within
[one year] from the date the payment of compensa-
tion was received. Such person shall be given a
written acknowiedgement of the request.

“3,  Within the thirty days following receipt of
such notification, the person entitled as aforesaid
may require the goods to be delivered to him against
payment of the charges shown to be duc for the
shipment of such goods and also against refund of
the compensation for Joss which the claimant may
have recoived less any charges included therein bt
without prejudice to any claims to compensation
for delay in delivery under article [ 1.

“4, 1In the absence of the request mentioned in
paragraph 2 or of any instructions given within the
period of thirty days speocified in paragraph 3, or if
the goods are not recovered within one year from
the date the payment of compensation was received,
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the carrier shall be entitled to dispose of the goods
in accordance with the law of the place where the
goods are situated.”

38. The procedure outlined above provides a rela-
tively simple method of recovery to the consignee in
cases of extended, unexplained delay in the delivery
of goods. Although under the circumstances of para-
graph 1 the person eatitled to delivery of the goods
may treat them as lost, the carrier may rebut the pre-
sumption of loss by meeting the burden of showing
that in fact the goods are merely delayed and are not
lost, At the same time, the draft rules on presumption
of loss and subsequent recovery of goods offer pro-
tection to the consignee of presumptively lost but sub-
sequently recovered goods of a value greatly in excess
of the maximum carrier liability under the Convention
and thus guard against a quick windfall profit to the
carrier as a result of his extended delay in delivery.
The Working Group may wish to consider a longer
period of possibly two years for the recovery period
during which the 'consignee has the option of relin-
quishing the compensation for presumptively lost goods
in favour of the recovery of the goods,

ParT Two. GEQGRAPHIC SCOPE OF APPLICATION
OF THE CONVENTION

A. Introduction

1. ‘The Working Group® at its fifth session decided
that the sixth session should consider, among other
topics, the scope of application of the Brussels Con-
venticn for the Unification of Certain Rules Relating
to Bills of Lading (Brussels Convention of 1924).2

2. ‘This part of the third report of the Secretary-
General responds to the request made by the Working
Group to the Secretary-General that a paper be pre-
pared dealing with issues regarding the scope of the
Convention in a geographical sense, ie. the contacts
between the carriage of goods and a contracting State
that render the rules of the Convention applicable.

B. Provision defining the scope of the Brussels
Convention of 1924

3. Article 10 of the Brussels Convention of 1924
provides:

“This convention shall apply to all bills of lading
issued in any of the coniracting States.”

4. This bnjef provision has been considered un-
satisfactory because of the narrow scope given to the
Convention and also because of difficulties of inter-
pretation which have resulted in a variety of different
national solutions to the problems of scope? It may
also be noted that some Contracting States in incor-
porating the substantive rules of the Convention into

1 Report of the Working Group on Intemational Legislation
in Shipping on the Work of its fifth session, Geneva, 5 to 16
Februacy 1973 (A/CN.9/76) para. 75; UNCITRAL Yearbook,
Yol. IV: 1973, part two, IV, 5.

% League of Nations, Treaty Series, vol, CXX, p. 157; re-
produced in Register of Texts, vol. Il, ck. II, L.

3 See Intermational Maritime Committee, XXIVth Confer-
ence held at Rijeka, 1959 Proceedings (herein referred to as
Rijeka Conference Proceedings), pp. 134-137; Legendre, La
Conférence Diplomatique de Bruxeilles de 1968, Droit Mari-
time Frangals, pp. 387, 392.395 (1568).

their national legal system, have given those rules
wider scope than required by article 10.4

5. Major problems resulting from the formulation

of article 10 of the Brussels Convention of 1924 are
the following:

(a} Article 10 does not specifically Jimit the appli-
cation of the Convention to the international carriage
of goods; consequently, under a literal reading of the
article the Convention would apply to a contract for
carriage from one port to another in the same State.
This appreach has been followed by some contracting
States® while others have refused to apply the Con-
vention to what have been termed to be legal relations
of a predominantly “internal” character.? Legal sys-
tems employing the Convention only for international
carriage have focused on the foreign destination of the
cargo {e.g. dtaly) or on the nationality of the parties
to the contract of carriage (e.g. Fraoce).

_{b} Under article 10. if the bill of lading is
“issued” in a non-contracting State the Convention
will not be applicable even though the goods are loaded
in a port in a contracting State. In the majority of
cases the bill of lading is issued at the port of loading,
but there are instances in which the bill of lading is
issued in another State.

Many national enactments of the Brussels Conven-
tion of 1924 (even prior to the Brussels Protocol of
1968) adopted the criterion of the State where the
carriage by sea began instead of the Convention cri-
terion of the State of issuance. For example, the United
Kingdom Carriage of Goods by Sea Act states that
the rules shall have effect with respect to “ships car-
rying goods from any port in Great Britain”.? The
United States Carriage of Goods by Sea Act states that
it shall apply:

“To all contracts for carniage of goods by sea fo or
from ports in the United States . . .”.® (Italics
added.) :

(¢) The Convention does not apply in cases where
the bill of lading was issued in a non-contracting State
even though the State at whose port the goods were
discharged was a contracting State. Thus if the State
where the goods were discharged is a contracting State
but the place of issuance of the bill of lading (or the
place of loading) is not a confracting State, the court
in a confracting State will not be required to apply
the Convention; the court will refer to its rules on
conflict of laws to find the applicable law. This issue
has been the subject of much discussion; divergent

teop United States Carriage of Goods by Sea Act 46
US.C.A. 1300-1315, sec. 13; Belgium, Law of 28 November
1929, Article 91, Belgiun Commercial Code as quoted ia
2 Carver, Carriage by Sea, p, 1344 (12th ed., 1971); France,
Law of 18 Tune 1966, article 16.

% e.g. United Kingdom, Carriage of Goods by Sea Act, 1924,
Art. 4.

8e.g. France and Italy, Carver, Carriage by Sea (12th ed.,
19713 pp. 1345, 1347. ]

T A question has been raised as to whether the Act applies
only to goods which are loaded on board in Great Britain of
whether it also applies to goods which were loaded on board
elsewhere but which were on board when the ship called at a
British port during its voyage. Scrutton on Charter Parties
(17th ed., 1564} p. 400, ]

8 United States Carriage of Goods by Sea Act, section 13,
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solutions have been offered which will be discussed
vetlow, In this connexion it will be recalled that some
national enactments such as those of the United States,
Belgium and France have extended the scope of appli-
catton of the rules of the Convention so that these
rules will govern whenever goods are carnied to their
ports.*

{d) Many contracting States have not given iuil
effect to article 10 in their national version of the Con-
vention, Article 10 states that “the Convention shall
apply to all bills of lading issued in any of the Con-
tracting States” (italics added). However, the text
on scope of application as adopted in many contract-
ing States provides that the statutory rules shall apply
to bills of lading issued in the enacting State or to the
carriage of goods from the enacting State, Under such
enactments the question has arisen whether the courts
of a contracting State (C1} will apply the rules of the
Convention to a bill of lading issued in another con-
tracting State (C2). If the legisiation of C1 provides
only that all bills of lading issued in or goods carried
from C1 shall be governed by the Convention rules,
the courts in C1 may thus not be required to apply
those rules for carriage from another contracting State
(C2). For example, this problem exists under the
United Kingdom Carriage of Goods by Sea Act of
1924, which states in article 1:

“1. Subject to the provisions of this Act, the
rules shall have effect in relation to and in connexion
with the carriage of goods by sea in ships carrying
goods from any port in Great Britain or Northern
Ireland to any other port whether in or outside
Great Britain or Northern Ireland.”? (italics
added.)

It will be noted that this language directs the courts in
the United Kingdom to apply the Act {Convention
rules) to the carriage of goods from a United Kingdom
port, but does not direct application of the Act to
carriage from the port of another State even though
that State is a party to the Convention, The British
court wilt look to its own conflict of laws rules for the
proper law to be applied® The conflicts rules may

8 a2 the Belgium Law provides: “A negotiable bill of fading
for the carriage of goods by any vessel, of whatever nationality
from or to a port of the Kingdom or the colony is subject to
the following tules: ...” See Carver at foot-note 4 above.

18 The problem is less acute with respect to national enact-
ments such as that of the United States. The United States
Carriage of Goods by Sea Act states at sec. 13: “This Act
shall apply to all contracts for the carriage of goods by sea
to or from ports in the United States in foreign trade.” Thus
as long as the carriage was fo a port in the United States the
Convention will apply, However, if the carriage of goods was
neither from nor to the United States the bill of lading does
not Tequire the application of the U.S. COGSA, and the U.S,
courts would not be bound to apply the Convention (or COGSA
rides) although the bilt of lading was issued in another con-
tracting State, and involved carriage between other ports of
contracting States,

1t At the Rijeka Conference of the International Maritime
Committee the delegate for Great Britain stated: “under
British taw the first question which the court has to determine is
what is the proper law of the contract, or in other words what
is the law that governs the contract. Once it has done that it
then looks to see whether or not under the proper law of the
contract the Hague Rules shall compulsorily apply. Thus, if a
Bill of Lading is issued in a foreign country for a shipment to
England, and that country has Hague Rules legislation but the

well lead to the application of the Convention when
the goods have been shipped from a State which is a
party to the Convention; but the result is not clearly
predictable and in such a case the application of the
Convention, expected by the States parties to the Con-
vention, may be defeated,

C. Rijeka/Stockholm draft on scope of application

6. Criticism of the rule on scope of application
set forth in article 10 of the Brussels Convention of
1924 led to thorough discussion of the subject at the
XXIVth Conference of the International Maritime
Committee (CMI) held at Rijeka. A draft of a pro-
posed revision of article 10 was adopted at the Rijeka
Conference;1? this draft became part of the draft Pro-
tocol adopted at the XXVIth Conference of the Inter-

national Maritime Committee held in Stockholm in
1963.14

7. The Rijeka/Stockholm draft of article 10 reads
as follows:

“The provisions of this Convention shall apply to
every bill of lading for carriage of goods from one
State to another, under which bill of lading the port
of loading, the port of discharge or one of the optional
ports of discharge, is situated in a Contracting State,
whatever may be law governing such bill of lading
and whatever may be the nationality of the ship,
the carrier, the shipper, the consignee or any other
interested person.”

8. The Rijeka/Stockholm draft was designed te
widen the scope of application and to overcome the
ambiguities in the formulation of the Ceonvention pro-
vision on scope of application which resulted in dever-
gent nattonal interpretation. The aims of the draft were
to be accomplished by setting forth precise criteria to
determine the application of the Convention. Signifi-
cant features of the Rijeka/Stockholm draft included
the following:

(a) “from one State to another.” This phrase eli-
minated the possibility raised in article 10 of the
Brussels Convention of 1924 that the Convention rules
would govern carriage of goods from one port to an-
other of the same Contracting State. This phrase made
it clear that application of the Convention was manda-
tory only with respect to the international carriage of
goods, and thus met objections (see paragraph 5 ()
above) to the application of the Convention to coastal
trade.

(b) “The port of loading, the port of discharge
or one of the optional ports of discharge, is situated
in a Contracting State.” Unlike article 10 of the Brus-
sels Convention of 1924, the Rijeka/Stockholm draft
provided three alternative bases for applying the Con-
vention:

(i) “The port of loading™;

hill of lading is nevertheless governed by English law, the
English court will not apply the Hague Rules because under our
law, the Hague Rules only apply compulsorily outwards from
the United Kingdom.” Rijeka Conference Proceedings, p. 377.
See also Carver, Carriage by Sea (12th ed., 1971) lpp 266-268,
commenting on Vita Food Products v. Unus Shipping Co.,
[1939]1 A.C. 277.
12 CMI Rijeka Conference Proceedings, p. 391.

18 CMI Stockholm Conference Proceedings, p. 551,
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(ii) “The port of discharge”, named in the bill of

lading;

(iii) “One of the optional ports of discharge”,
This third term was defined in the repart of the Inter-
national Sub-Committee on Conflicts of Law which
was presented to the Rijeka Conference as follows:
“if for one reason or another, the goods do not reach
the port of discharge originally stipulated, the Con-
vention should apply both when the original port of
destination is sifuated in a Contracting State and when
the actual port of discharge is so situated.”* It ap-
peared from the discussion at the Stockholm Con-
ference that the rule would apply only if the bill of
lading contained a stipulation regarding an optional
port or optional ports,1s

(¢) “Whatever may be the law governing such bill
of lading.” This phrase is designed to make it clear
that courts of contracting States may not rely on na-
tional conflict of law rules to determine whether the
Convention applics, provided the bill of lading involved
is covered by the definition of article 10. For example,
under this rule English courts would not be permitted
to resort to English conflict of laws to find the law
applicable to a carriage from another contracting State
to the United Kingdom; in such a situation British
courts would accept the Convention rules as the appli-
cable daw,

(d) “Whatever may be the nationality of the ship,
the carrier, the shipper, the consignee or any other
interested person.” This phrase is designed to preclude
the use of the nationality of the ship or any person
involved in the carriage as a criterfon for the appli-
cation of the Convention. Article 10 of the Brussels
Convention of 1924 does not specifically preclude the
use of nationality as a criterion and, as has been stated
above, in certain cases national courts have made use
of this criterion, particularly in a negative sense to
prevent the application of the Convention where the
contract of carriage had no international element.?®

D. Provision of the I968 Brussels Protocol defining
the scope of the application of the Convention

9. Article 5, the provision in the 1968 Protocol
to amend the Brussels Convention of 192417 dealing
with scope, retained some features of the Rijeka/
Stockholm draft, but it also made substantial changes
in that draft, Article 5 of the Protocol reads as follows:

Article 5

Article 10 of the Convention shall be replaced by
the following:

“The provisions of this Convention shall apply
to every Bill of Lading relating to the carriage of
goods between ports in two different States if:

“(a) The bill of lading is issued in a contracting
State, or

“(b) The carriage is from a port in a contracting
State, or

14 Rijeka Conference Proceedings, p. 137,

15 Stockholm Conference Proceedings, p. 516.

16 See paragraph 5 {a) above.

17 Protocol to amend the International Convention for the
Unification of Certain Rules Relating to Bills of Lading signed
at Brussels Ion 25 August 1924, Brussels 1968, Register of Texts,
vol. II, ch, II.

“(¢) The Contract contained in or evidenced by
the Bill of lading provides that the rules of this Con-
vention or legislation of any State giving effect to
them are to govern the contract whatever may be the
nationality of the ship, the carrier, the shipper, the
consignee, or any other interested person,

“Each contracting State shall apply the provisions
of this Convention to the Bills of Lading mentioned
above,

“This Article shall not prevent a Contracting State
from applying the Rules of this Convention to bills
of lading not included in the preceding paragraphs.”

10. The first paragraph of article 5 of the 1968
Brussels Protocol provision contajns the following
features:

(@) “Carriage of goods between ports in iwo dif-
ferent States.” Like the Rijeka/Stockholm draft, but
undike article 10 of the Brussels Convention of 1924,
the Protocol provision expressly limits the application
of the Convention to the international carriage of
goods.

(b) “Bill of lading is issued in a contracting State.”
By this language, subparagraph (a) of the Protocol
provision retains the basic criterion of the 1924 Brus-
sels Convention for scope of application of the Con-
vention,

(¢} *“From a port in a Contracting State.” Sub-
paragraph (&) adds (in modified language) one of the
three alternative criteria found in the Rijeka/Stockholm
draft.

(d)} Subparagraph (¢) requires the application of
the Convention whenever the parties to the contract
of carriage have specified by a “clanse paramount” in
their contract that the rules of the Convention should
apply.}® Under this rule. even if pone of the above
tests for applicability is met, when the parties specify
that the Convention rules are to govern their contract,
the courts of a contracting State must apply those rules.
Subparagraph (c), like the Rijeka/Stockholm draft,
also excludes the nationality of the ship or persons
concerned as criteria for the application of the Con-
vention.

11. The second paragraph of article 5 of the 1968
Protocol appears to be designed to emphasize that con-
tracting States undertake to apply the Convention not
only to bills of lading relating to shipment originating
in their own ports, but also to shipment originating
in ports of any other contracting State; expressed more
generally, the contracting State will apply the Conven-

18 A “clanse paramount™ is a clavse in the bill of lading
providing that the Brussels Convention of 1924 shall govern the
contract of carriage. For example, the CONFLINE liner bill of
lading states: “2. Paramount clause. The Hague Rules con-
tained in the International Convention for the Unification of
certain Rules relating to Bills of Lading, dated ai Brussels the
2%th August 1924, as enacted in the country of shipment shall
apply to this contract. When no such enactment is in force in
the country of shipment, the corresponding legislation of the
country of destination shall apply, but in respect of shipments
to which no such enactments are compulsorily applicable, the
terms of the said Convention shall apply.” Report by the
secretariat of UNCTAD on biils of lading, TD/B/C.4/ISL/6/
Rev.l {United Nations Publication Sales No. E.72.H.N.2),
Annex III, B. Some national enactments of the Convention
require a “clause paramount” 1o be inserted in all bills of
lading (e.g. United States, United Kingdom) and many carriers
insert a “paramount clause”,
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tion whenever one of the tests set forth in paragraph 1
is met. This paragraph is addressed to the problem
raised by national enactments of the Convention {such
as the United Kingdom Carriage of Goods by Sea
Act) which require the application of the Convention’s
rules only if the carriage is from a port of the enacting
State, This preblem is more fully discussed above at
paragraph 5 (d),

12, ‘The third paragraph of article 5 of the 1968
Brussels Protocol emphasizes that contracting States
may widen the scope of application of the Convention
in their national enactmesnts of the Convention; for
example contracting States may include the port of
discharge in their national enactment of the Conven-

tion as a criterion for the application of the Conven-
tion,i?

E. Provisions on scope of application in conventions
on carriage of goods by rail, air and road

1. Carriage of goods by rail: CIM Convention®
13. Ariikcle 1 (1) provides:

“This Convention shall apply, subject to the ex-
ception set forth in the following paragraphs, to the
carriage of goods consigned under a through con-
signment note for carriage over the territories of at
least two of the Contracting States. . .”. (ltalics
added.)

2. Carriage of goods by air: Warsaw Conven-
tion*

14, Article 1 provides:

“1, This Convention applies to all international
carriage of persons, luggage or goeds performed by
aircraft for reward. It applies equally to gratuitous
carriage by aircraft performed by an air transport
undertaking,

“2. For the purpose of this Convention the ex-
pression ‘international carriage’ means any carriage
in which, according to the contract made by the
parties, the place of departure and the place of
destination whether or not there be a break or a
trans-shipment, are situated either within the terri-
tories of two High Contracting Parties or within the
territory of a single High Contracting Party, if there
is an agreed stopping place within a lerritory subject
to the sovereigniy suzerainty, mandate or authority
of another Power, even though thai Power is no!l
a party to this Convention. A carriage without such
an agreed stopping place between territories subject
to the sovereignty, suzerainfy, mandate or authority
of the same High Contracting Party is not deemed
to be international for the purpose of this Conven-
tion.” (Htalics added.}

18 The reply of the Norwegian Government indicates that
“in the new legislation based on the protocol, Norway—like
the other Nordic countries—has exercised the option contained
in the last paragraph of article 5 10 extend the scope of appli-
cation and make the rules applicable also to carriage from a
non-contracting State to any of the Nordic States.”

26 International Convention concerning the Carriage of Goods
by Rail (CIM}, 1932, United Nations, Treaty Series, vol, 241.

21 The Convention for the Application of certain Rules
relating to International Transportation by Air, 1929, league
of NMNations, Treaty Series, vol. CXXXVIL, p. 13. The 1855
Hague Protocol to the Warsaw Convention changes some
language in article 1 but does not change the substance.

3. Carriage of goods by road: CMR Convention®?

15, Article 1 (1) states the following:

“This Convention shall apply to every contract
for the carriage of goods by road in vehicles for
reward, when the place of taking over of the goods
and the place designated for delivery, as specified in
the contract, are situated in two different countries,
of which at least one is a contracting country, irre-
spective of the place of residence and the nation-
ality of the parties.” {Italics added.)

4. Comparison of provisions of the three transport
Conyemtions

16. The Carriage of Goods by Rail Convention
(CIM} provides that carriage of the goods through the
territory of at least two contracting States is a pre-
requisite for its application. The Warsaw Convention
(Carriage by Air) requires that both the place of
departure and the place of destination be in a con-
tracting State; the requirement that the carriage be
international is preserved in cases where the place
of departure and destination are in the some con-
tracting State by considering the carriage international
if there is an agreed stopping place in any other State.

17. The Carriage of Goods by Road Convention
{CMR) is applicable if either the State where the
goods are taken over or the State designated as the
place for delivery is a contracting State. It will be
noted that this approach is similar to that taken in the
Rijeka/Stockholm draft.28

F. Alternative draft proposals
1. Introduction

18. The Rijeka/Stockhoim draft and article 5 of
the 1968 Brussels Protocol are similar in approach in
a number of important ways. Both provisions reject
the use of the nationality of the parties or of the ship
to provide a critetion for applying the Coavention. Both
formulations reject the unqualified application of the
Convention to all international carriage of goods by
sea; both provisions also reject the general principle
underlying the Warsaw Carriage by Air Coavention and
the Carriage of Goods by Rail Convention under which
appiication of the Convention depends on contact by
the goods during carriage with at least two contracting
States, In addition, both the Rijeka/Stockholm draft
and the 1968 Brussels Protocol adopt the prerequisite
that the carriage must be international before it may
be governed by the Convention, Both accept the prin-
ciple of using a geographical contact between one
contracting State and the specific carriage of poods as
a criterion tc determine whether or not the Convention
will be applied.

19. There is one important difference between these
two provisions. Under the Rijeka/Stockholm draft both
the port of loading and the port of discharge are con-
sidered as having sufficient links with the specific carri-

22 The Convention on the Coniract for the Int?rnalional
Carriage of Goods by Road (CMR) United MNations, Treaty
Series, vol, 399, p. 189,

23 The CMR Convention is also similar to the Rijeka/Stock-
holm draft and the 1968 Protocol in specifically excluding use
of the nationality of the parties as a criterion for determining
the application of the Convention.
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age of goods to be used as alternative criteria for apply-
ing the Convention; article 5 of the 1968 Protocol does
not set forth the port of discharge of the goods as a
criterion for the application of the Convention as
amended by the Protocol

2. Draft proposal based on article 5 of the 1968
Brussels Protocol

20. Draft proposal A is based on article 5 of the
1968 Brussels Protocol?t Some adjustments in the
language of the provision have been made to reflect
the general approach both as to substance and as to
drafting that has been taken by the Working Group;
these adjustments are indicated by brackets.

21. Draft proposal A reads as follows:

Draft proposal A

“1. The provisions of the Coavention shall ap-
ply to every [bill of lading] [contract of carriage]
relating to the carriage of goods between ports in two
different States if:

“(a) The [bill of lading] [document evidencing
the contract of carmiage] is issued in [a] [any] Con-~
tracting State, or

“{b) The carriage is from a port in [a] [any]
Contracting State, or

“{c} The [bill of lading] [document evidencing
thel contract of carrfage provides that the rules of
this Convention or legislation of any State giving
effect to them are to govern the Contract.

“2. The provisions of paragraph 1 are epplicable
without regard to the nationality of the ship, the
carrier, the shipper, the consignee or any other inter~
ested person.

“3, Each Contracting State shall apply the pro-
visions of this Convention to the contract of
carriage,

“4, This article shall not prevent a Contracting
State from applying the rules of this Convention to
bills of lading not included in the preceding para-
graphs.”

22. Paragraph 1: the first phrase, subparagraphs
{a) and (k) and the last phrase of the paragraph have
been described above at paragraph 10. Subparagraph
(¢} (see paragraph 10 (d) above) appears to have
been added to the 1968 Protocol provision partly im
order to compensate for the absence of the criterion of
the place of discharge.2®

24 The replies of the Governments of the United Kingdom,
Merway and Sweden indicate support for artcle § of the 1968
Brussels Protoool. Support for the 1968 Brussels Progocol
provision was also set forth in the replies of the International
Chamber of Commerce (ICC), the Baltic and Intermationai
Maritime Conference (BIMCO), the International Maritime
Committee {CMI), and the Office Ceniral des Transporis
Internationaux par Chemin de Fer. .

26 Proceedings of the Diplomatic Conference on Maritime
Law, 12th session (Ist phase), Brussels 1967, p. 313. At the
Diplomatic Conference no strong objection was made ta the
inclusion of this provision. Proceedings of the Diplomatc
Conference on Maritime Law, 12th session {2nd phase),
Brussels 1968, pp. 69-70. The Australian reply raises a question
&s to the necessity of subparagraph {¢} {which is identical to
paragraph $ () of the 1968 Brussels Protocol) “which seems to
have no substantive effect”.

23, Paragraph 3: this rule which is discussed above
at paragraph 11 directs the contracting States to use
exactly the same formulation of the criterfa for ap-
plication of the Convention rules as does the Conven-
tion provision.?¢ This rule is aimed at preventing the
approach found in a number of national enactments
of the Convention which would substitute “is issued in
the enacting state”™ for “is issued in any Contracting
State” in subparagraph (2) of the first paragraph of
draft proposal A and which would substitute “the carri-
age is from a port in the enacting state” for “the carri-
age is from a port in a Contracting State” in subpara-
graph (b) of draft proposal A. As was stated in para-
graph 5 (d4) above this problem has arisen in the United
Kingdom. It may be of some significance ¢hat the
United Kingdom Carriage of Goods by Sea Act 1971
{1971 C. 19), which is to come into effect when 10
States ratify the Brussels Protocol of 1968, incorporates
article 5 of the Protocol with no change in language.®¥
The Working Group may, nevertheless, wish to con-
sider whether the purpose of paragraph 3 is stated in a
sufficiently clear manner to generally evoke the type of
response made by the United Kingdom in ite revision.

24. Paragraph 4: this paragraph is the result of a
compromise made at the Diplomatic Conference of
1968 in response io the proposal to add the port of
discharge as a criterion for the application of the Con~
vention, 28

28 In comments in response to the note verbole, the Govern.
ment of Pakistan ard the Asian-African Legal Consultative
Committee secretariat indicate that this paragraph “appears
fo pecform a double duty. It imposes an obligation on con-
tracting states to see that their domestic law giving effect to the
Convention is applicable to bills of lading” which fulfil the
criteria set forth in the preceding paragraphs., “It also appears
to create a mandatory ¢hoice of law rule which the courts of
contracting states must observe.” In view of the diverse inter-
pretations presently given to the provision on scope of appli-
cation (article 1), the reply proposes the following alterna-
tive lanpuage for paragraph 3: “Each confracting State shall
make applicable, and the courts of each contracting State shall
apply the provisions of this Convention to the bills of lading
mentioned above.”

27 The peneral note on the provision in 41 Halsbury's
Statutes of England (3rd ed., 1971} at p. 1330 states: “Under
the Carriage of Goods by Sea Act 1924, 5.3 Vol. 31, p. 524,
the Hague Rules applied onfy to hills of lading issued. in
Great Britain or Northern Ireland. The object of the present
article is to give the Rules as wide a scope as possible, and
they will be applied as a matier of law in the United Kingdom
where the bill of lading is issued ie a Contracting State or where
the carriage is from a port in a Contracting State, or where the
contract itself voluntarily provides that the Rules are to apply
to it.”

28 Proponents of the inclusion of the port of discharge as
a criterion introduced 2 compromise proposal which failed
but which may, it would appear, have heltped to bring
acceplance of the third paragraph of article 5 of the Protocel.
The compramise proposal reads as follows:

“The provisions of this Convention shall apply to every
bill of lading for the carriage of goods from one State to
another, ynder which bill of lading the port of loading, of
discharge or one of the optional ports of discharge, is situated
in- a State party to the Convention, whatever may be the law
governing such bill of lading and whatever may be the
nationality of the ship, the carrier, the shipper, the consignee
or any other interested person.

“2. However, a parly to this protocol may reserve the
right not fo apply the provisions of the Conventiom as
amended by the Protocol to bilis of lading issued in a
State which is not a party to this Protocol.”

Proceedings of the Diplomatic Conference on Maritime Law,
12th session (2nd phase), Brussels 1968, p. 66.
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3. Draft proposal based on article 5 of the 1968
Brussels Protocol and the Rijeka/Stockholm
draft

25, Draft proposal B contains parts of both
article 5 of the 1968 Protocol and of the Rijeka/
Stockholm draft. While following most of the provisions
of article 5 of the 1968 Protocol, draft proposal B
adds the port of discharge as an alternative criterion
for applicability of the Convention. The principal varia-
tion from draft proposal A would be effected by the
italicized language of paragraph 1 (&) below.

26. Draft proposal B reads as follows:

Draft proposal B

“l. The provisions of the Convention shall ap-
ply to every [bill of lading] [contract of carriage]
retating to the carriage of goods between ports in
two different States if:

“(a) The [bill of lading] [document evidencing
the contract of carriage] is issued in a Contracting
State, or,

“(b) The port of loading or the port of discharge
or one of the optional ports of discharge provided for
in documents evidencing the contract of carriage is
located in a Contracting State, or,

“(e) The document evidencing the contract of
carriage provides that the provisions of this Con-
vention or the legislation of any State giving effect
to them are to govern the contract,

“2. The provisions of paragraph 1 are applicable
without regard to the nationality of the ship, the
carrier, the shipper, the consignee or any other in-
terested person.”

27. Subparagraph (a): the criterion of the State
of issuance, the only criterion for application under ar-
ticle 10 of the 1924 Convention, was retained in the
revision of the rule in the 1968 Brussels Protocol, al-
though it had been eliminated in the Rijeka/Stockholm
draft.

28. Subparagraph (b): the phrase “ports of load-
ing... in a Contracting State” js consistent with that
used by the Working Group in drafting the provisions
on period of responsibility, choice of forum and arbi-
tration.

29. The alternative criterion of “the port of dis-
charge” for the application of the Convention set forth
in draft proposal B specifically supported in the replies
of the Governments of France,2® Australia and Pakistan

and is specifically opposed in the reply of the United
Kingdom.*®

30. The port of discharge was included in the
Rijeka/Stockholm draft as a criterion for application
of the Convention.? However, it was deleted from the
draft provision on scope of application presented to the
1968 Diplomatic Conference. At that Conference the
inclusion of the port of discharge as a criterion for ap-
plication of the Convention was supported along the
following lines: “The port of discharge is by far the
most important port, because disputes take place mostly
and claims for damages are mostly lodged at the place of
the port of discharge and not at the port of loading,”#?

31. At the 1968 Diplomatic Conference the follow-
ing points were made against the inclusion of the port
of discharge:

{a) “In applying these rules [the Convention Rules]
States are performing a governmental act, they are
exercising governmental powers, amd... they must
have a scrupulous regard for the jursdiction of other -
countries in so doing. The rules regulate the terms on
which seaborne traffic is carried. It is true they do not
cover such matfers as the price or the rate at which
those goods may be carried but the principle is very
much the same,

“I think that every delegation would object if a
single country or a group of countries purported to
contrel the terms on which the rates at which goods
arrive in its ports disregarding the rules applicable in
the port of departure., That is the simplest explanation
of our jurisdictional difficulty.”

(b) “In applying the new rules to inward bills of
lading, the difficulties of conflict of laws would be in-
creased rather than minimized. The difficulty that the
rules under which you carried goods would depend on
the court in which you brought your action, rather than
the terms which the skipper and shipowner agreed,
would be increased.”*®

32. With respect to the first objection, the follow-
ing cominent was made at the Diplomatic Conference:
“there can in our view be no guestion of any infringe-
ment of the jurisdiction of a non-contracting State, be-
cause the provision will only be applicable within the
jurisdiction of a Contracting State.”3*

33, The sccond objection seems to consist of the
view that only the law of the place where the contract
of carriage was entered into should determine whether

The reply of the Government of Pakistan states the following
regarding the provision set forth in paragraph 4 of draft
proposal A: “If this liberty is used by Contracting States,
different national laws may have very diferent ambits of ap-
plication, which may produce some uncertainty . . .” This
view 15 followed in the comments of the Asian-African Legal
Consultative Committee Secretariat.

29 The reply of the Government of France states that the
French law of 18 June 1966 goes further than extending the
scope of application of the Conventior as provided in the 1968
Brussels Protocol; the Convention is made applicable to carnage
from and to any French port. The reply indicates that a certain
mumber of other States which are parties to the Brussels
Convention of 1924 have analogous provisions in their national
legislation and adds that this solution should be made uniform
in the Convention.

30 The United Kingdom reply states that “it would oppose
any extension of the 1968 definition to include the port of
discharge as a place creating mandatory application of the rules”.

31 The port of discharge is used as a criterion in the Con-
venlion on the Carriage of Goods by Road (CMR) (sce
paras. 15 and 17 above). In its reply to the questions set
forth in the Secretary-General's note verbale, the International
Institute for the Unification of Private Law (UNIDROIT)
recommended the approach taken in the CMR Convention.

82 Diplomatic Conference, 12th session {2nd phase), Brussels,
1968, p. 51.

33 Diplomatic Conference, 12th session (2nd phase}, Brussels,
1968, pp. T1-72

3¢ Diplomatic Conference, 12th session (2nd phase), Brussels,
1968, p. S1.
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the Convention rules are applied and that the port of
discharge does not have an appropriate relationship
with the agreement of the parties. However, the same
argument might be made with respect to the port of
loading. The goods may be loaded on at one port or
another without having any particular connexion with
the legal system of the particular port; thus it may be
without much significance with respect to the shipper
and the carrier that the goods were loaded at a pasticular
giace or that the document of transport was issued
ere.

34. 1t may be recalled that the Convention is not
primarily concemed with the question whether a con-
tract of carriage has been made, or even with questions
concerning the interpretation of the clauses in the con-
tract. Instead, the main aim of the Convention has been
to establish uniform minimum standards as to the duties
and obligations of carriers which would override in-
consistent provisions in the contract of carriage, It may
be suggested that the party who is likely to be most
directly concerned with the standards established in
the Convention is the consignee.®® Damage in transit is
usually discovered only when the goods reach their des-
tination, and the damage total can only be calculated
with any degree of certainty after the arrival of the
goods. In eddition, under the most usual forms of sales
transactions (FOB port of loading; QOIF; C and F)
the risk of damage in transit falls not on the seller-con-
signor but on the buyer-consignee. Hence, the consignee,
for reasons of practicality {because of his proximity to
the goods at the end of the carriage) and of law (be-
canse he usually bears the risk in transit), is the per-
son who must press the claim against the carrier. The
State of the comsignee, i.e. the State of the place of
delivery, has strong reasons to assure to him the pro-
tection of the regulatory provisions of the Convention.

35. The clause “one of the optional ports of dis-
charge provided for in the document evidencing the
contract of carriage” reinforces the point thet the place
of discharge is to be used as a criterion for application
of the Convention only if its contact with the carriage
of the goods is significant and not accidental. This
formulation is based on the Rijeka/Stockholm draft
with the addition of language to clarify the context in
which the words “optional ports” are used.?®

36. Subparagraph (c}: this provision has been dis-
cussed in connexion with draft proposal A, It might be
noted that this provision, although useful, would be less
significant in the context of draft proposal B, because
of the inclusion of the port of discharge as an alterna-
tive criterion for the application of the Convention.

37. Draft proposal B contains a provision, identical
to the language used in draft proposal A to exclude the
use of nationality as a criterion for the applicability of
the Convention.

35 [n its reply to the note verbale the Australian Government
indicated its support for the place of discharge as a criterion
for application “on the basis that, in practice, most litigation
arising out of the relevant contracts is commenced in the port
of dzstination”. The reply of the Government of Pakistan makes
the same point.

38 This view of the meaning of “optional ports” was set forth
at the Rijeka Conference. See para. 8 {b) above.

PART THREE. DOCUMENTARY SCOPE OF
APPLICATION OF THE CONVENTION

A, Imtroduction

1. The Working Group on Intermational Legisla-
tion on Shipping decided at its fifth session® to consider
at the present sixth session the scope of application of
the 1924 International Convention for the Unification
of Certain Rules Relating to Bills of Lading.? Part two
of the third report of the Secretary-~General deals with
the “geographical” scope of the Convention—-the effect
of the origin and destination of the carriage by sea. The
present part three discusses the “documentary” scope
of the Convention—the effect of the use (or non-use)
of certain documents evidencing the contract of car-
riage.

B. Current law and practice

1. Provision of the 1924 Brussels Convention con-
cerning documeniary scope

2. The Brussels Convention, in article 1 (b), de-
fines the term “contract of carriage” as follows:

(b} “Contract of carriage” applies only to con-
tracts of carriage covered by a bill of lading or any
similar document of title, in so far as such document
relates to the carriage of goods by sea; it also applies
to any bill of lading or any similar document as
aforesaid issued under or pursuant to a charter
party from ¢the moment at which such instrument
regulates the relations between a carrier and a holder
of the same.

3. The 1968 Brussels Protocol® to amend the 1924
Brussels Convention did not medify the foregoing de-
finition of “contract of carriage”.

2. Ambiguities of the current test for documentary
scope of “‘a bill of lading or any similar document
of title”

4. Under article 2 of the 1924 Convention “every
contract of carriage” falling within the ambit of the
Convention is subject to the responsibilities and liabil-
ities set forth in the Convention. Thus the definition
of the term “‘contract of carriage” in article I (b) s a
vital element in determining the scope of the Conven-
tion. Pursuant to that definition, * ‘Contract of carriage’
applies only to contracts of carriage covered by a bill
of lading or any similar document of title.”

5. Attention must be given to the precise meaning
of two operative terms used in the definition, i.e. “bill
of lading” and “document of title”. The problems
presented by these terms include the following:

(i) What documents are inclided (and, conversely,
excluded) by the term “bill of lading”?

1 Report of the Working Group on the work of its fifth
session, New York, 5-16 February 1973 (A/CN.9/76), para. 75
UNCITRAL Yearbook, Vol. [V: 1973, part two, IV, 3.

2 Hereinafter referted to as the “Brussels Convention'.
League of Nations, Treary Series, vol. CXX, p. 157; reproduced
in Register of Texts, vol. I, ch. 1.

8 Hereinafter referred to as the "Brussels Protocol”, Protocol
to amend the International Convention for the Unification of
Certain Rules Relating to Bill of Lading; Register of Texts,
vol. I, ¢h. I1.
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{iil) What is the effect of the added phrase “or
any similar document of title”? More particu-
larly, is this phbrase designed to extend the
scope of coverage to documents other than
“bills of lading”? Or does this phrase restrict
the coverage where a bill of lading is not
deemed to be a “document of title”? What
is the meaning of the expression “document
of title”?

(iii) What is the effect on coverage of the failure or
refusal to issue a document evidencing the
contract of carriage?

(a) Meaning of “bill of lading”

6. The first problem arises from the fact that in
international shipping practice there are two distinct
types of “bills of lading”.

7. One type of bill lading does not irrevocably
identify the consignee but provides for example that
the goods shall be delivered to “the order of” a desig-
nated person.t Under such a bill of lading (often termed
an “order” or “negotiable” bill of lading) it is under-
stood that the carrier is obliged to deliver the goods to
any person to whom the bill of lading may be endorsed,
with the result that the carrier cannot safely deliver
(and is not required to deliver) the goods until the bill
of lading is surrendered.® Consequently, possession of
such an “order” bill of lading comtrols delivery of the
goods. This common, and traditiopal, type of “bill of
lading” falls within the scope of the 1924 Brussels Con-
vention under any of the alternative readings that may
be given to the definition of “contract of carmriage” in
article 1 (b).

8. Problems of interpretation are, however, pre-
sented by the fact that in some jurisdictions the con-
tract of carriage may be evidenced by a “bill of lading”
in which the identity of the consignee is fixed (e.g.,
“Consignee: William Buyer”). Under such a bili of
lading (often called a “straight” or “non-negotiable”
bili of iading), in accordance with its terms and the
applicable law, a carrier may safely deliver the goods
to the named consignee (*William Buyer”, in the
above example) without requiring surrender of the
document. It foliows that possession of such a “non-
negotiable” bill of lading does not control delivery of
the goods and coasequently under widespread (but
not universal) usage a straight or non-negotiable bill of
lading would not be deemed a “document of title”,

9. There is serious doubt as to whether & contract
of carriage evidenced by such a “bill of lading” is
governed by the 1924 Convention. The probiem is
complicated by the fact that the functional equivalent
of such a “straight” (or “non-negoiiabie”) “bill of
lading” may be a document bearing some other label
such as “consignment note”, In addition, under such
documents, the rights as between successive trans-
ferees and the obligations of the carrier with respect

4 The person so designated may be the buyer of the goods or
a bank that has issued or confirmed a letter of credit providing
for payment on the presentation of specified documents, in-
cluding the bill of lading. ]

5If the bill of lading is lost or believed to be destroyed, it
may be possible to obtain delivery by indemnifying the carsier
against his potential liability should thetre be a claim, subse-
quently, by an endossee of the bill who is entitled (0 receive
delivery of the goods.

to such transferees depend on the varying provisions
of the contract and of naticnal law. On the one hand,
it has been stated that under French law a bill of
lading which is “non-transferable” does not fali within
the Brussels Convention.® On the other hand, in the
United States certain documents called “straight bills
of {ading” have received statutory recognition.” In view
of this statutory provision, it seems probable that
American courts will consider straight “bills of lading”
to be “bills of lading or similar documents of title”
with the resuit that the Brussels Convention would
cover straight bills of lading. A further source of am-
biguity is attributable to the fact that while most
jurisdictions recognize received-for-shipment bills of
lading as documents of title,® there are some jurisdic-
tions where the national definition of “document of
title” may not encompass received-for-shipment bills
of lading.?

10. In sum, it appears that the term “bill of
lading” is subject to senious ambiguity and dack of
uniformity since its status under the 1924 Convention
depends on whether the carrier employs the term “bill
of lading” or some functional equivalent, and on the
extent to which the document under local law is char-
acterized as a “biil of lading”, as “negotiable” or
“transferable”, or as a “document of title”.

(b} Meaning of “any other document of title”

11. Tt has been stated that “no document of title
similar to 2 bill of lading appears to be generally used
in British shipping practice”.’® However, under British
faw received-for-shipment bills of fading are generally
accepted as falling within the scope of the 1924 Con-
vention.®* This result may be reached either by con-
sidering received-for-shipment bills of lading as “bills
of lading” in the context of the Brussels Convention
or by holding them to be “similar documents of title™.12

& Rodigre, vol. 2, Traité général de droit maritime, Paris
1969, para. 483, p. 113,

71916 Federal Bill of Lading Act, 49 U.S.C.A. 81 &r seq.

8 See, e.g., Carver, Carriage of Goods by Sea, vol. 1, 12th ed.;
London, 1971, p. 219 (for the British view}, and Rodisre,
vol. 2, Traité général de droit maritime, paras. 440-441, pp. 57-
58 (for the French view),

8 Thus Rodigre notes that under the Codes of Greece,
Lebanon and Yugeslavia only the on-board bill of lading is
recognized as a “document of title”; Rodiére, vol. 2, Traité
général de droit maritime, p. 58, note 3. The question of cover-
age prior to loading (and, consequently, the accepiability of
received-for-shipment bills of lading as “bilis of lading" under
the Conveniion) seems to have been resolved by the Working
Group at its third session when it revised asticle 1 (e) of the
1924 Convention so that * ‘Carriage of goods’ covers the period
during which the goods are in the charge of the carrvier at the
poit of loading . ..", Report of the Working Group on Inte:-
national Legislation on Shipping on the work of its third session,
Geneva, 31 January to 11 February 1972 (A/CMN.9/63), para, 25
(1), UNCITRAL Yearbook, Vol. 11I: 1972, part two, 1V; see
also Compilation, reproduced in this volume as annex to the
preceding scction.

16 Carver, vol. 1, p. 218, note 12.

11 Tetley, Marine Cargo Claims, Toronto and Loadon, 19635,
at p. 2 states the general proposition that the 1924 Convention
does apply to received-for-shipment bills of lading. For the
same view under British law, see Carver's Carriage of Goods
by Seq, vol. 1, p. 219; and under French law, see Rodiére,
vol. 2, Traité général de droit maritime, para. 440, pp. 57-58.

12 For the ambiguities inherent in the term "bill of lading”
see the discussion above at paras, 6-10. For the view that
received-for-shipment bills of lading fall within the 1924 Con-
vention as “similar documents of title”, see Scrutton on Charter
parties and Bills of Lading, p. 406.
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12. There is substantial doubt as to what, if any,
additional types or categories of documents might be
held to be “similar decuments of title”.!? Thus, there
is authority that the consignment note, the standard
document evidencing a contract for carriage of goods
by air and a document not infrequently made use of
in connexion with the carriage of goods by sea, is not
“transferable” and is not a “document of title”.14

13. The relationship between the two parts of the
phrase “bill of lading or any similar document of
title” is subject to doubt. On the one hand, it can be
argued that the concluding phrase (“any similar docu-
ment of title”) reflected an assumption by the drafters
that the Brussels Convention should be limited to con-
tracts evidenced by “documents of title”. On the other
hand, it could be concluded that the drafters expected
the 1924 Convention to apply to any “bill of lading”
(which was assumed to be a document of title), and
that the phrase “any similar document of title” was
designed to guard against the possibility that carriers
might issue documents which perform the essential
function of bills of lading but which are given some
other designation® In any event, the term “similar
documents of title” has not been a successful vehicle
to assure that the 1924 Convention would apply to
modern means for evidencing the contract of carriage
such as consignment notes, computer punch cards,
print-outs or other products of the electronic age.

{c} Effect of failure to issue a document

14, Article 1 (b) of the 1924 Convention refers
to contracts of carriage as “‘covered by a bill of lading
or any similar document of title”. The emphasis on
coverage by a document presents problems of con-
struction when, for a variety of reasons, no document
is issued or available.r®

15. Arxticles 3 (3) and 3 {7) of the 1924 Con-
vention give shippers the right to demand the issuance
of a bill of lading containing specified provisions. Al-
though, under a literal reading of the Convention, a
question may be raised as to its applicability if a
carrier wrongfully refuses to issue a “biil of lading

18 Shipping orders prepared by the shipper and delivery
orders prepared by a holder of a bill of lading are not them-
seives documents of title according to Rodiére, vol. 2, paras.
491-495, pp. 122-127.

14 For a detailed discussion of consignment notes, emphasiz-
ing their non-transferability and lack of status as documents of
title, and contrasting them with bills of lading, see, McNair,
The Law of the Air, 3rd ed., pp. 182-183.

15 Sejersted, Om Haagreglerne (Konossementskonvensionen),
2nd ed., Oslo, 1949, p. 32. It shoyld be noted that the term
“similar document of title” first appeared in the 1910 Canadian
Water Carriage of Goods Act. ]

18 It may be assumed thai the 1924 Convention applies to a
particular contract of carriage, if at any point in time during
its performance the contract of carriage is "covered by” a bili
of lading or any similar document of title, even though the
document is subseguently lost or destroyed. Article 5 (2) of
the Warsaw Convention (Convention for the Unification of
Certain Rules relating to International Carriage by Air, Signed
at Warsaw, 12 October 1929, Leagune of Nations, Treafy
Series, vol. CXXXVIL p. 11} and article 4 of the CMR Con-
vention (Convention on the Contract for the International Car-
riage of Goods by Road, Signed at Geneva, 19 May 1956,
United Nations, Treaty Series, vol. 399, p. 189), both provide
specifically that the “absence, irregularity or loss” of the docu-
ment concerned shall have no effect on the applicability of the
Convention.

or any similar document of title”, there is no indication
that courts have permitted a carrier to avoid coverage
of the Convention by the simple expedient of wrong-
fully refusing to issue a bill of lading.?

16. Questions of greater difficulty arise when the
shipper has the right to demand a document, but he
does not in fact make such a demand for its issuance
and no document is issued. For some courts the crucial
issue is whether or not the carrier and the shipper
contemplated that a bill of lading will be issued in due
course.’® Another view focuses on the customs of the
particular trade and asks whether the parties intended
“that, in accordance with the custom of that trade,
the shipper shall be entitled to demand at or after
shipment a bill of lading” and “(t)o such a contract
the Rules will apply even though no bill of lading is in
fact demanded or issued”.® Under the French law of

1966 concerning maritime contracts of carriage, the

shipper has a right to demand a bill of lading, but the
Act applies whether or not such a demand is actually
made.*® However, the above decisions and national
degislation do not deal with all of the circumstances
in which non-issuance of a document may occur, and
there is no assurance that courts in other countries

would interpret article 1 (b) of the Brussels Conven-
tion in the same manper.

17. There is widespread doubt as to the Conven-
tion’s applicability to contracts of carriage intended to
be covered by and customarily evidenced by a con-
sighment note or simple receipt or where arrangements
as to shipment or delivery of the goocds are recorded
and transmitted only by computer and related electronic
devices*' It appears that ocean carriage of goods
under documents other than under traditional bills of
lading has increased considerably in recent years. This
change in practice seems to be the result of several
factors: the diminished use in some trades of docu-
mentary credits {(letters of credit); increased trans-
portation of goods by sea in standard containers; and

¥ An argument that applicability of the Convention is based
directly on refusal to issue a bill of lading or similar document
of title is subject to difficuity in that the provisions of article 3
(3) and 3 (7) which require such issuance, under a literal
reading of article 2 are applicable only to a “contract of car-
riage™ as defined in article 1 (b), which refers tc contracts
“covered by" a bill of lading or similar decument of title.

18 Carver's Carriage of Goads by Sea, vol. 1, p. 202, citing
Pyrene v. Scindia Navigation Co., 2 Q.B. 402, 420, and Anti-
costi Shipping Co. v. Viateur St. Armand {19593 {Can. Sup,
Ct.} Lloyd's, vol. 1, Rep. 352 {in the latter case a bill of
lading was actually prepared although it was not issued}, The
same view is expressed in Teiley, Marine Cargo Claims, pp. 45,
but only if the carrier did actuaily receive the goods. The United
States Carriage of Goods by Sea Act has similarly been held
to apply when the parties contemplated the issuance of a bill
of lading although none was actually issued, See Krawill Ma-
chinery Corp. v. Robery C. Herd and Co., 145 F. Supp. 554,
561 {19%6).

16 Scrutton on Charter parties and Bills of Lading, p. 405,
The author then argues that article 6 of the 1924 Convention
applics to cases where, otherwise, a bil] of lading would be
called for by the customs of that trade. Yhid., p. 406.

39;0 Rodligre, vol. 2, Traité général de droit maritime, para.
, p. 14,

2 A/CNS/WGHVI/WPY, 2 memorzndum submitted by
the Norwegian delegation to the fifth session of the Working
Group on International Legisiation on Shipping, emphasizes
the recent trend toward ocean carriage under simple receipts
akin to consignment notes, under automatic data systems, and
even without any documents at all,
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greater reliance on computer and electronic data pro-
cessing.22

18. To resolve such ambiguities created by use of
the terms “bill of lading” and “document of title” the
Working Group may wish to consider revision of
article 1 (b) of the Brussels Convention. {See part D,
below.}

3. Exceptions in the 1924 Brussels Convention to the
application of the Convention

{a) Charter parties

19. The 1924 Brussels Convention excludes charter
parties from iis scope. The second paragraph of ar-
ticle 5 states in part:

“The provisions of this convention shall not be
applicable to charter parties, but if bills of lading
are issued in the case of a ship under a charter-
party they shall comply with the terms of this con-

N

vention. ... :

20. ‘There is no international convention which
defines the charter-party or repulates the agreement
evidenced by the charter-party. The types of agree-
menis of which charter-parties are evidence and which
are commonly entered into have been defined in the
legislation of some States.”® and in the case-law of
other States.

21. According to natiopal law and commercial
practice, charter-parties normally evidence a contract
between the owner of the ship and a charterer for the
whole or a major part of the ship's services. The charter-
party itself does not serve as a receipt for goods nor is
it a document of title for the goods. A charter-party
may be made for purposes other than the carriage of
goods (e.g., passenger service, or towage or salvage).®*
Bareboat charter-parties evidence agrcement whereby
the ship itsclf and control over how it is managed and
how and where it is navigated are transferred for a
period of time to the charterer. On the other hand, time
and voyage charter-parties are made for securing the
use of a ship for a specific period of time or a particular
voyage or series of voyages of the ship; navigation and
management may remain in the hands of the shipowner.

22. International standards regarding the liability
of the shipowner have not been established. The reason
that charter-parties have escaped regulation has been
attributed to the fact that “it has been felt, apparently,
that the bargaining power of charterers and owners is
equal enough that they may be left to contract freely” %

(b)Y Exception with respect 1o certain non-commier-
cial shipments: ariicle 6 of 1924 Brussels Con-
vention

23, Article 6 of the 1924 Brussels Convention reads
as follows:

22 Selvig, Konnossement og Remburs, Giteborg, 1970; see
also A/CN9/WG.3(V)/WP.9, para. 6.

23 French law of 18 June 1966 on charters and maritime
transport defines the agreement under which charters are is-
sued and the types of charters issued.

24 Carver, Carriage by Sea, vol. 1, p. 263.

25 Gilmore and Black, p. 175,

Article 6

Notwithstanding the provisions of the preceding
articles, a carrier, master, or agent of the carrier and
a shipper shall in regard to any particular goods be
at liberty to enter into any agreement in any terms as
to the responsibility and Lability of the carrier for
such goods, and as to the rights and immunities of
the carrier in respect of such goods, or concerning
his obligation as to seaworthiness so far as this stipu-
fation is not contrary to public policy, or concerning
the care or diligence of his servants or agents in re-
gard to the loading, handling, stowage, carriage,
custody, care, and discharge of the goods carried by
sea, provided that in this case no bill of lading has
been or shall be issued and that the terms agreed
shall be embodied in a receipt which shall be a non-
negotiable document and shall be marked as such.

Any agreement so entered into shall have full
legal effect:

Provided that this article shall not apply to ordi-
nary commercial shipments made in the ordinary
course of trade, but only to other shipments where
the character or condition of the property to be car-
ried or the circumstances, terms, and conditions
nmder which the carriage is to be performed are such
as reasonably to justify a special agreement.

24, Under article 6 of the Brussels Convention of
1924, in order for a contract for the carriage of goods
to be considered outside the scope of application of the
Convention, the carriage must fit within the complex
guidelines sct forth therein.?® Problems have arisen with
respect to the interpretation of terms such as “particu-
lar goods” and “ordinary commercial shipments made
in the ordinary course of trade”. This article does not
appear to have been frequently invoked perhaps be-
cause of difficuities of interpretation. Nevertheless,
article & makes it possible for carriers, under certain
circumstances, to contract for the carriage of goods out-
side the mandatory rules of the 1924 Brussels Conven-
tion. It will be noted that a key element is the non-
issuance of a bill of lading and the issuance of a
non-negotiable receipt which is marked as such.

C. Relevant provisions of other transport
conventions (italics added)

1. Carriage by rail: CIM Convention (1970)%
25. Articles 1 (1), 6 (1}, 8 (1} and 16 (1):

Article I (1)

“This Convention shall apply, subject to the excep-
tions set forth in the following paragraphs, to the car-
tiage of goods consigned under a through consignment
note made out for carriage over the tersifories of at

26 The requiremenis under article § have been summarized
as foliows: “(2) a non-negotiable receipt must be issued; (b)
the carriage must be of particular goods; and (c¢) the car-
riage must not be of an ordinary commercial shipment.”
Tetiey, Marine Cargo Claims, p. 6 (1965).

27 International Convention comcerning the Carriage of Gaods
by Rail, Berne, signed 7 February 1970, Articles 1 (1), 8 (1)
and 16 (1} appear in substantially the same form in the CIM
Conventions of 1961 and 1952,
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least two of the Contracting States and exclusively over
lines included in the list compiled in accordance with
Article 59.

Article 6 (1)

“The sender shall present a consignment note duly

completed for each consignment governed by this Con-
vention . . .”

Article 8 (1)

“The contract of carriage shall come into existence
as soon as the forwarding railway has accepted the
goods for carriage together with the consignment note.
‘The forwarding station shall certify such acceptance by
affixing to the consignment note its stamp bearing the
date of acceptance.”

Article 16 (1)

“The railway shall deliver the consignment note and
the goods to the consignee at the destination station
against a receipt and payment of the amounts charge-
able to the consignee by the railway.”

2. Carriage by air: Warsaw Convention {1929 )28
26. Articles 1 (1}, 5 and 9:

Article 1 (1)

“This Convention applies to all international car-
riage of persons, luggage or goods performed by air-
craft for reward. It applies equaily to gratuitous car-
riage by aircraft performed by an air transport under-
taking.”

Article 5

1. “Every carrier of goods has the right to require
the consignor to make out and over to him a document
called an “air consigninent note”; every consignor has
the right fo require the carrier to accept this docu-
ment,”

2. “The absence, irregularity or loss of this docu-
ment does not affect the existence or the validity of
the contract of carriage which shall, subject to the pro-
visions of Article 9, be none the less governed by the
rules of this Convention.”

Article 9

“If the carrier accepts goods without an air con-
signment note having been made out, or if the air con-
signment note does not contain all the particulars set
out in article 8 (a) to (i) inclusive and {q), the car-
rier shall not be entitled to avail himself of the provi-

28 Convention for the Unification of Certain Rules relating to
International Carriage by Air, Signed at Warsaw, 12 October
1929, League of Nations Treary Series, vol. CXXXVIE, p. 1L
The 1955 Hague Protocol to the Warsaw Conventions left
articles 1 {1}, 5, and 9 substantiaily unaltered. In the Protocol
the ferm “air waybill” replaces the term '“air consignment
note”.

sfions of this Convention which exclude or limit his
liability.”2¢

3. Carriage by road: CMR Convention (1956)8%0
27, Articles 1 (1) and 4;

Article I (1)

“This Convention shall apply to every contract for
the carriage of goods by road in vehicles for reward,
when the place of taking over the goods and the place
designated for delivery, as specified in the contract,
are situated in two different countries ”

+ .

Ariicle 4

“The contract of carriage shall be confirmed by the
making out of a consignment note, The absence, irregu-
larity or loss of the consignment note shall not affect
the existence or the validity of the contract of carriage
which shall remain subject to the provisions of the
Convention,”

D. Alternative approaches to scope of application
of Convention

1. Scope of application based on reference to addi-
tional types of documenis

28, As has been noted, the Brussels Convention of
1924 approaches the definition of its scope of applica-
tion by referring to the issuance of certain types of
documents. The difficulties inherent in this approach
have been described above (paras. 4-17).

29. One response to the ambiguities and gaps
arising under the present formulation would be to list
additional types of documents which are now being
used or which may be used in the future and which
should fall within the Convention. Thus, documents
such as comsignment notes might be added to the kst
of documents whose issuance would make the Conven-
tion applicable to the contract of carriage. However,
this approach probably would add to the complexity
and ambiguity of the Convention. In addition, new
labels for documents may well be employed in order to
circumvent the application of the Convention. Thus,
emphasis on the type of document issued (as con.
trasted with the comtract of carriage) appears to be
subject to inherent difficulties of draftsmanship, and
couid needlessly restrict the regulatory objective of
the Convention. Gaps in the application of the Con-
vention might well emerge. In order to fill these gaps
further additions to the Convention provision would
be necessary. For example, a clause would have to be
added to the Convention providing for coverage in the
case where a document of the type provided for in
the Convention is usually issued in the circumstances

2% The Hague Protocol modified article 9 so that it now
reads as follows: “If, with the consent of the carrier, carpo is
loaded on board the aircraft without an air waybill having
been made out, or if the air waybill does not inclixde the notice
required by arlicle 8, paragraph (¢), the carrier shall not be
entitled 1o avail himself of the provisions of article 22, para-
graph (2).” [On limitation of carrier liability.]

3 Convention om the Contract for the International (ar-
riage of Goods by Road, Signed at Geneva, 19 May 1936;
United Nations Treaty Series, vol. 399, p. 189,
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of the particular contract of carriage in question but
in fact is not issued. It might also be necessary to add
a clause in the Convention dealing with the absence or
irregularity of a required document. A further clause
might be needed to fill @ gap in coverage by the Con-
vention when the evidence of the contract of carriage
is data recorded by a computer or other electronic
processing system.

30. In sum, continuing to focus on the type of
document would require a complex set of provisions
which wouid be likely to give rise to a series of aew
problems of interpretation.®

2. Scope of application extending to all contracts of
carriage of goods by sea

31. Ipstead of attempting to set forth a list of docu-
ments whose issuance controls the application of the
Convention, consideration may be given to an approach
whereby the Convention is applicable (subject to stated
exceptions) to all contracts of carriage of goods by sea.
Under this approach, which has been suggested in a
number of replies by Governments,* documents issued

31 Some replies indicate satisfaction with the present forma-
lations of the rule on the scope of application of the Conven-
tion. The reply by the USSR staies that “the arrangements
provided for ir article 1 {b) of the 1924 Brussels Convention
on bills of iading whereby the Convention is valid in respect
of carriape covered by a bill of lading or similar document,
does not cause any practical difficulties”. In its reply the Baltic
and Iniernational Maritime Conference (BIMCO) states that
there would seem to be no “valid reasons whatsoever for im-
posing strict rules to informal documents or transport uader
no documenis when it is quite obvious under the present sys-
tem that any shipper can, if he wants to0, demand an ordinary
bill of iading”. The reply of the Office Central des Transporis
Wnternationaux par Chemin de Fer indicated that the present
formulation of article 1 (5} was satisfactory; however, with
respect to cases where there was no document to evidence the
contract of carriage, application of the Convention could be
provided for if the contents of the contract can be verified in
some convenient fashion.

82 Australia, France, Norway, United States and Belgium.
In its reply, Australia stated that it “would wish to apply the
Hague Rules irrespective of whether the terms of the con-
tract of carrtage are evidenced”. Similarly, the Norwegian
reply makes reference to the Norwegian memeorandum {A/
CNO/WG.II/WP.9, paras. 6 and 7} and states that in ac-
cordance with the views expressed therein, the Norwegian
Government “submits that the new intermatiomai law on car-
riage of goods by sea should apply not only when the con-
tract of carriage is evidenced by a bill of lading or a consiga-
ment note or other non-negotiable transport document, but
also when the parties have not issued any document at ail. In
other words, the new international lew should in principle
apply to any contract for the carriage of goods by sea.” The
French reply indicates that under French law in cases of
maritime transport the law applies no matter what type of
document was issued or even in the absence of a document.
The French Government finds such a solution desirable in the
international context; thus the Convention wouid no longer be
focused on the rules regarding bills of Jading bul rather on
the contract of maritime carriage. Similarly, the reply from the
International Institute for the Unification of Privale Law
(UNIDROIT) states that the Convention should not be
based on the issvance of a particular document; the Conven-
tion should be applicable even wher no document was issued,
In this connexion the UNIDROIT reply refers to the CMR
Convention which makes that Convention applicable even in
the case “absence, irregularity or loss” of the consignment
note {article 4}, In its reply the International Union of Marine
Insurance (PUMI) reports that many of its members “suggest
that all transports—except shipment under charter parties—
shall be the subject of the Convention, irrespective of whether
a bill of ilading or other document has been issued or not”.

would provide evidence as to the existence of & contract
of carriage and its content, but the type of document or
the absence of a2 document would not affect the applica-
bility of the Convention to the contract of carriage. This
approach to the definition of the scope of the Conven-
tion would not preciude a provision that the shipper
may demand particular documents and set requirements
for their contents.® Certain exceptions to the applica-
tion of the Convention would be preserved; two such
exceptions, presently found in the Brussels Convention,
would be charter parties (article S, second paragraph)
and special types of agreements for non-commercial
carriage or carriage of special types of goods (article 6).
In these cases, and perhaps in other cases which the
Working Group might wish to add, the Convention
would not be applied to the contract of carriage. These
ssues could be examined by the Working Group in the
light of the desirability of retaining article 6 and possi-
blgd aéiternative formulations which might be consid-
ered.

32. A draft provision which would embody the
essential ¢elements of this broad approach to the scope
of application of the Convention would read as follows:

Draft proposal

1. “Contract of carriage” applies to all contracts
for the carriage of goods by sea.

Alternative (a)

2. The provisions of this Convention shall not
be applicable to charter-parties, but it [bills of lad-
mg, consignment notes or other] documents evi-
deaciag contracts of carriage of goods are issued in

The TUMI reply adds, however, that othcr members are more
cautious and tecommends that “the expression ‘any similar
document of title’ . . . shouid . . . be precisely defined on
!hfelléggs of section 1 (4} of the United Kingdom Factors Act
o P

33 This approach is similar to that taken under French law.
The French Law of 18 June 1966 on charters and maritime
transport provides (article 15) that the Law is applicable to
all contracts for the carriage of goods by sea, Arficle 18 pro-
vides that on demsand of the shipper the carrier must issue a
bill of iading.

3¢ The reply of the Government of the United Kingdom
states that there are cases where both parties may prefer not
to apply the Convention. Such cases would be: “{a) where
goods are of ro commercial value, but of a value which might
be difficult to quantify are carried. {b) Where experimental
forms of packing are used. {A case in point was a recently
introduced form of refrigeration for carriage of meat from
New Zealand.) {¢) Where the special nature of the cargo
makes application of the Hague Rules undesirable, {A recent
case involved the carriage of highly miscellanecus goods which
had been adjudged by @ Prize Court. The cost of surveying the
goods in order to identify them for the purpose of issuing &
bill of lading would have been out of proportion to the value
of the poods. It was therefore agreed that they should be
carried at the risk of the cargo owner.)” The United Kingdom
reply notes that article 6 of fhe present Hague Rules recog-
nizes these special cases. The United Kingdom reply then sets
forth the following proposal: “1. These Rules shall apply to
alt contracts for the carriage of goods by sca where a bill of
lading or similar document of title is issued. 2. These rules
shalt apply to all other contracis for the carriage of goods by
sea unless the parties have expressly agreed otherwise and a
statement to ihat effect is imserted in the document evidencing
the contract of carriage. 3. These Rules shall not apply to
charéer-parties.”



162 Yearbook of the United Nations Commission on International Trade Law, 1974, Volume V

the case of a ship under a charter-party they shall
comply with the terms of this Convention.

Alternative (b)

2. The provisions of this Convention shall not
be applicable to carriage under a charter-party
whereby a ship or all or [the major] [a substantial]
portion of the carrying capacity of a ship is [en-
gaged] for a [stated] period of time or for a particu-
lar voyage. However, if [bills of lading, consignment
notes or other] documents evidencing contracts of
carriage of goods are issued in the case of a ship
under a charter-party they shall comply with the
terms of this Convention.

33. Pagragraph 1 of the draft proposal is similar in
approach and langnage to the Convention on trans-
port of goods by road and the Convention on carriage
of passengers by sea.®® This formulation eliminates the
need: (1) to specify and define various types of docu-
ments upon whose issuance application of the Conven-
tion depends, (2) to deal speoifically with cases where
new types of documents evidencing the contract are
employed, and (3) to deal specifically with cases where
no document is in existence because of a varety of
ascertainable reasons.3® This approach would appear
fo minimize the ambiguities and gaps inherent in the
approach of the 1924 Conventicn, and would further
the Convention’s objective of setting mandatory mini-
mum standards of carrier liability for the carriage of
goods by seca.

34. Since the text refers to “contract” it might be
asked whether the definition would make the Con-
vention applicable to “quantum” or “requirements”
contracts or to other contracts whereby the carrier
undertakes to carry carge for the shipper in the future.®?
In this connexion, attention may be directed to the re-
vised version of article I (¢} of the Convention which
provides that: “(i) ‘Carriage of goods’ covers the

35 Article 1.1 of the Convention on the Contract for the
International Carrizage of Goods by Road, 1956 {CMR); ar-
ticie 1.b of the Internatiopal Convention for the Unification of
Certain Rules Relating to Carriage of Passengers by Sea, Con-
vention on Maritime Law, Ministére des affaires étrangeres et
du commerce extérieur de Belgigne, Service des traités,
1.V.1968 p. 79.

36 In considering the scope of application of the Convention
the Working Group may also wish to examine the need to
make specific provision for an appropriste article of the Con-
vention on the effect of computer data used with respect to
the carriage of goods. Tn this connexion the reply of the United
States to the note verbale of May 1973 states that “it is be-
lieved that a further expansion of the coverage of the Conven-
tion to the various types of informal documents which are now
found in maritime transportation would be appropriate. With
respect to those shipments for which ne actual documentation
is issued because the shipment is tracked through computer
tapes the present requirement is an unnecessary complication.”
The reply by the Internationsal Institute for the Unification of
Private Law also points out the growing use of ¢lectronic and
automatic data with respect to the carriage of goods by sea.

37 The Norwegian reply states that “contracts for snccessive
shipment of a certain quantity of poods (quantum contracts)
should be treated in the same manner as charter-parties for the
purposes of the Convention”. The reply of the Comité Mari-
time Infernational (CMI) indicated that in the view of its
international sub-commitiee on the subject “a mandatory sys-
temn was not suitable for time-charters, volume contracts, con-
tracts for consecutive voyapes and voyage charters”. Possibly
to be inciuded in such a list were “general booking agreements
covering certain periods of thme”.

period during which the goods are in the charge of the
carrier at the port of loading, during the carriage and
at the port of discharge.”®® It would appear that the
foregoing language would restrict the scope of the Con-
vention to arrangements for the carriage of specific
goods resulting from “quantum”, “requirements” or
similar contracts.

35, Paragraph 1 refers to “all contracts for the car-
riage of goods by sea”. The purpose of the words “by
sea” is to exclude the Convention’s application to the
carriage of goods by intand waterways. This reference
may be sufficient to limit the scope of the Convention
to carriage by sea.®

36. Paragraph 2 of the draft proposal sets forth two
alternatives for dealing with the exclusion of charter-
parties from the Convention.®* Alternative (a) retains
the language of article § of the Brussels Convention of
1924, The language of article 5 is retained on the as-
sumption that in practice charter-parties are distinguish-
able from the contracts regulated by the Convention and
that problems of interpreting the law in border-line
cases can be resolved by national courts. The words in
brackets are inoluded since it may be considered de-
sirable to take into account the issnance of documents
other than bills of lading under a charter. (See para-
graphs 11.18 above.)

37.  Alternative (b} follows the approach proposed
in the reply of the United States.! Tts purpose is to
provide a general definition of charter-parties in order
to more clearly distinguish such contracts from con-
tracts for the carriage of goods covered by the Con-
vention,

38. In addition to articles discussed in the third
report of the Secretary-General the term “bilt of lading”
appears in the following articles of the Convention:

38 Working Group, report on third session {A/CN.9/63,
para. 26); UNCITRAL Yearbook, Vol. IIl: 1973, part two, IV.

30 Part two of this report, dealing with Geographic Scope of
application of the Convention, sets forth two draft proposals
{paras. 21 and 26) which, by bracketed language, wouid mauke
the Convention applicable to a “contract of carriage”. If the
Working Group adopis this bracketed language, referring to
“gontract of carrizge”, the definition of “contract of carriage”
in the above draft proposal (para. 32, supra) would appear
to be sufficient to restrict the scope of the Convention to car-
riage “by sea”. On the other hand, if the Working Group does
not adopt the bracketed reference to “contract of carriage™ in
the definition of geographical scope, it may be necessary to
state elsewhere that the Convention applies to carriage “by
sea”. See, ¢.g., article 1 (e), as adopted by the Working Group:
compilation, part B; Working Group, report on thind session,
paragraph 14 {I).

40 The continued exclusion of charter-parties from the scope
of application received suppoit in the following replies; United
States, Norway and the United Kingdom. The reply of the
CGovernment of Belgium states that the issue of whether the
charter-parties shouid be placed within the scope of application
of the Convention should be left open provisionally unti] after
provisions tegarding the carriage of goods have been formu-
lated with respect to carriage other than under a complete or
partial charter of a ship.

41 The proposal of the United States reads as follows: “The
carriage of goods poverned by this Convention does not in-
clude carriage under charter whereby the entire carrying capac-
ity or a very substantial portion of such capacity is employed
for a stated period of time or for a particular voyage. Never-
theless, this Convention shall apply to the carriage of goods
for which the vessel is under charter from the moment at
which a bill of lading or similar document issued under or
pursuant to a charter-party regulates the relations between a
carrier and a holder of the same.”
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article 3 (3), (4), (7), atticle 4 (5) aand article §
(first paragraph). These articles present issues that
are separate from the problems of scope of this Con-
vention with which the present study is concerned. The
Working Group will, however, wish to bear in mind the
actiont it takes with respect to article 1 (b) when it deals
with the problems presented by the above additional
articles,

Part FOUR, ELIMINATION OF INVALID CLAUSES
iN BILLS oF LADING

A. Introduction

1. The second report of the Secretary-General, in
part six, analysed the basic problems raised by invalid
clauses and examined four, not necesarily mutually
exclusive, approaches (paragraph 7) aimed at achieving
the removal from bills of lading of centain clauses that
are normally held to be invalid on the basis of ar-
ticle 3 (&) of the Brussels Convention. This report
will not repeat the previous discussion; it will supple-
ment the earlier report with alternative draft fexts.

2. In examining the alternative proposals set forth
below it is useful to recall that the inclusion of invalid
clavses has caused uncertainty in the minds of cargo
owners as to their rights and liabilities. The removal of
such invalid clauses “would facilitate trade, because
their continued inclusion [in bills of lading] has the
following onerous effeots: (a) the clauses mislead cargo
interest, thus causing them to drop the pursuit of valid
claims, (&) they present an excuse for prolonging dis-
cussion and negotiation of claims which otherwise
might have been settled promptly, and (¢} they en~
courage unnecessary litigation”.2

B. Clarifving and specifying mandatory reguiirements
of the Convention

3. As was noted in the second report of the
Secretary-General, the impact of invalid clauses in the
bill of lading can be minimized, and doubt and litiga-
tion can be reduced by making the mandatory require-
ments of the Convention clear and explicit, which is a
central task of the Working Group. In this connexion,
the Working Group may wish to consider article 3 (8),
which reads as follows:

“Any clause, covenant, or agreement in 4 com-
tract of carriage relieving the carrier or the ship
from liability for loss or damage to, or in connexion
with, goods arising from negligence, fault, or failure
in the duties and obligations provided in this article
or lessening such lHability otherwise than as pro-
vided in this Convention, shall be null and void and
of no effect. A benefit of insurance clause in favour
of the carrier or similar clause shall be deemed to
be a clause relieving the carrier from Hability.”

4. Such a provision is a vital part of the Conven-
tion, but questions have been raised as to iis clarity in

L A Hfth possible approach suggested by the reply by Nor-
way to the Secretariat questionnaire of July 1972 would be
that “the problems involved should be given serious considera-
tion by the various organizations engaged in elaborating
standard transport documents for carriage of goods by sea”.

2UNCTAD secretariat report on bills of Iading, para. 295
{United Nations publication, Sales Neo. E7211.D2}.

some settings, Thus it has been stated that article 3 (8)
as presently formulated offers “a too restricted interpre-
tation” as it relates to “the rules of liability only”, There-
fore, it has been suggested that the Convention “should
include a general provision on the nullity of clauses in
a bill of lading which directly or indirectly derogate from
the provisions of the Convention”.3

5. The Working Group may wish to consider the
desirability of a provision that would implement this
view while also serving to olarify some other issues
presented under the present formulation. Such a provi-
sion could read as follows; :

Draft proposal A*

1.  Any clause or stipulation in the [bill of lad-
ing] [contract of carriage] shall be nuli and void to
the extent that it derogates from the provigions of
this Convention. The nullity of such a clause or
stipulation shall not affect the validity of the other
provisions of the contract of which it forms a part.
A clause assigning benefit of insurance of the goods
in favour of the carrier shall be deemed to derogate
from the provisions of this Convention.

2. Notwithstanding the provisions of paragraph 1
of this article, a carrier may increase his responsi-
bilities and obligations under this Convention pro-
vided such increase shall be embodied in the [contract
of carriage} [bill of lading issued to the shipper].

6. The first sentence of paragraph 1 in draft pro-
posal A is designed to accomplish the following results:

{a) A bill-of-lading clause will be invalid to the ex-
tent that it derogates from any provision of the Con-
vention, and not just the provisions that relate directly
to liability (as is the case under the present language
of article 3 (8)). This would eliminate the current
necessity of trying to fit every type of bill-of-lading
clause which should be proseribed into the present nar-
row formulation of the rule in article 3 (8), It may be
noted that where a provision of the Convention pro-
vides the parties or one of the parties with an option
{e.g., arbitration provision), the exercise of the option
is, of course, not in derogation of the provision of the
Convention.

{b) However, the bill-of-lading clause will be in-
valid “only to the extent” that it derogates from any of
the provisions of the Convention. This clarifies issues,
left open under the present language of article 3 (8),
where clauses are valid under certain circumstances and
invalid under others.®

7. The second semtence of paragraph 1 of draft
proposal A resolves a basic ambiguity in the Brussels
Conveation of 1924, namely, what is the effect on the
contract of an invalid clause. The reaction of the courts
could previously range from (a) declaring that a fun-
damental breach of the contract has occurred voiding

3 Reply of the Government of Sweden to the Secretariat
questionnaire of July 1972,

1 At a future stage the Working Group may wish to con-
sider whether the revised language of article 3 {8) may be
supplemented by article 6 which gives validity under the Con-
vention to certain special agreements which derogate from the
rules of the Convention,

% Second report of the Secretary-General, part six, para-
g{;)p;l i0; UNCITRAL Yearbook, Yol. IV: 1973, part two,

+
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the contract to (b) confining invalidity to the specific
contract clause which derogates from the Convention
provisions,

8. Paragraph 2 of draft proposal A is added in
order to permit the parties to the contract of carriage
to depart from certain rules set forth in the Convention,
but only if the result of such derogation will be to in~
crease the carrier’s responsibilities and obligations under
the Convention, The provision thus carries forward the
substance of article 5, paragraph 1, of the Brussels
Convention of 1924, which states that a carrier shall
be at liberty to surrender in whole or in part all or any
of his rights and immunities, or to increase any of his
responsibilities under this Convention provided such
surrender or increase shall be embodied in the bili of
lading issued to the shipper. For example, the second
paragraph of article 3 (6) of the Brussels Convention
of 1924 provides that “if the loss or damage is not
apparent, the notice must be given within three days of
the delivery of the goods”. Paragraph 2 of draft pro-
posal A would permit the parties to increase, but not
decrease, the notice period beyond the three days set
forth in the Convention prowision. The requirement
that the contract of carriage should not derogate from
the provisions of the Convention is designed to prevent
the drafter of the contract from directly or indirectly
escaping the minimum standards that have been de-
veloped to deal with the responsibility of the carrier.
The draft proposals set forth below, reflecting some
other approaches, assume that the Convention will in-
¢lude a general rule on invalid comtract clauses, such
as that articulated in article 3 (8) or the modification
indicated in draft proposal A.

C. Listing specific types of invalid clauses
in the Convention

9. A second approach would be to specify in the
text of the Convention those types of clauses that shoufd
be considercd invalid, It will be noted that the Brussels
Convention of 1924 specifically bans “benefit of insur-
ance” clauscs (last sentence of article 3 (8)).

10, There are certain basic difficulties inherent in
listing specific clauses in the Convention and branding
them as invalid. The second report of the Secretary-
General discussed some of these difficulties:

(@) Many clauses are “invalid” when applied to
some factual situations but are valid when applied to
other situations. For example, the so-called “freight”
clause which specifies that freight is earned vessels
and/or goods “lost or not lost” may be iavalid where
the carricr is legally responsible for the loss but may
be valid where the carrier is not legally responsible.®

(b) The identification in the Convention of certain
clauses as invalid might well lead legal draftsmen to
preparc new wording to achieve the same ends. The
new clauses would be defended on the ground that they
are not among the clauses specifically proscribed by
the Convention.”

8 Second report of the Secretary-General, part six, para-
graph 10, foot-note 9; UNCITRAL Yearbook, Vol. IV: 1973,
part two, IV, 4. . .

TIn replies by Govcrnments to the questiopnaire, doubts
were expressed on the feasibility of identifying invalid clanses.
Second report of the Secretary-General, part six, foot-note 113
UNCITRAL Yearbook, Vol. IV: 1973, part two, IV, 4,

11. The Working Group has already examined
problems regarding invalidity raised by a number of
clauses not specifically covered by the Brussels Con-
vention of 1924. These problems have been resolved
by specific substantive provisions in the revised texts
adopted by the Working Group. Among the bill-of-
lading clauses that will be regulated by new provisions
in the Convention are choice of forum clauses, arbitra-
tion clauses and trans-shipment clanses. It may well
be that the problems of invalidity raised by specific bill-
of-lading clauses can be resolved within the framework
of specific substantive provisions. However, if the
Working Group’s review of the substantive drafting leads
it to the conclusion that a particular type of invalid
clause remains outside the framework of substantive
provisions, the Working Group may wish to decide
whether the draft substantive rules should be clarified
or extended, or whether it would be necessary to spe-
cifically describe and outlaw such a clause,

D. Setiing forth sanctions for invalid clauses

12. A third approach would be to penalize the use
of invalid clauses in order to eliminate or at least dis-
courage their use as well as to compensate cargo owners
for expenses incurred by them as a result of the car-
rier’s inclusion of invalid clauses.

13. One approach would be the removal of the
{imijtation of lability in cases where the carrier, in a
court action or in arbitration proceedings, seeks to rely
on a clause in the bill of lading or other document of
transport which is inconsistent with article 3 (8).

14. A provision based on this approach would read
as follows:

Draft proposal B—aliternative (1)

“The carrier shall not be entitled to the benefit
of the limitations on lability provided for in ar-
ticle { ) of this Convention if he asserts in judi-
cial or arbitral proceedings any clause in the [con-
tract of carriage] [bill of lading] which is clearly
inconsistent with article {3 (8)].”

15. It must be recognized that the word “clearly”
which is used to qualify the word “inconsistent” in
draft proposal B—alternative (1), can give rise to
problems of interpretation. However, if the provision
did not require that the clause in question be clearly in
derogation of the Convention, it would serve to inhibit
the carrier from legitimately asserting a defence which
could be successful in cases where the validity or in-
validity of the clause in question is arguable.

16. Alternative (1) above would not be penal in
nature since it would merely involve a removal of the
limitation of liability and would make the carrier liable
for the actual damages caused the cargo under the
rules. However, it could have a significant deterrent
effect in the preparation of standard bill-of-lading
clauses.

17. A second alternative below is designed to com-
pensate for the damage caused by the interposition of
the invalid clause. A provision embodying this idea
would become a second paragraph of article 3 (8)
and would read as follows:
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Draft proposal B—alternative (2)

“The carrier shall be liable for all expenses, loss
or damage resulting from a clause which is null and
void by virtue of the present article.”

18. This alterntive requires the carrier to bear lia-
bility for “all expenses, loss and damage” resulting from
the inclusion of an invalid clause and makes a causal
connexion between the presence of the invalid clause
and the harm done a prerequisite for liability. For
example, under such a Convention provision the car-
rier would bear the cost of litigation between carriers
and cargo owners or between shippers and consignees
involving the invalid clause,

E. Requiring the contract of carriage to contain
a notice clause regarding invalid clauses

19. A fourth approach responds to the need to
direct attention of the cargo owners to provisions in
the Convention which invalidate clauses in the contract
of carriage. Cargo owners, particularly those cargo own-
ers who do not have the experience and legal advice
available to large business establishments, might con-
sider themselves bound by an invalid clause in the con-
tract of carriage whose effect would be to relieve the
carrier from the liability established under the Con-
vention.

20. To this end, a provision could be inserted into
the Convention requiring the contract of carriage to
state that any provision that is inconsistent with the
Convention will not be given effect, It would appear,
however, that such specific requirement would have
little effect unless it were accompanied by sanctions.?

21. A provision requiring notice that the Conven-
tion is applicable and setting forth a sanction for the
non-inclusion of such notice in the contract of carriage
might read as follows:

Draft proposal C

“1. EBvery [bill of lading] [contract of carriage)
shall contain a statement that: (a) the carriage is
subject to the provisions of this Comwvention, and,
(k) that any clause of the [bill of lading] [contract of
carriage] shall be null and void te the extent that
it derogates from the provisions of this Convention.”

*2, If the [bill of lading] [contract of carriage]
does not contain the statement specified in para-

8 Second report of the Secretary-General, part six, para-
graphs 11 and 12 and foot-note 12; UNCITRAL Yearbook,
Vol IV: 1973, partiwo, 1V, 4.

8 Jbid., paras. 13-15; UNCITRAL Yearbook, Vol. IV: 1973,
part two, IV, 4.

graph 1 (a) and (b) the carrier shall not be en-
titled to the benefit of the limitation of liability pro-
vided for in article () of this Convention.”

22, Paragraph 1 (a} of draft proposal C is aimed
at making the cargo owner aware that the contract of
carriage is governed by the Convention. This ap-
proach has been taken in both the Warsaw {Air) Con-
vention and in the Convention on Carrtage by Road
(CMR)}.1 Morcover, @ number of national enactments
of the Brussels Convention of 1924 have incorporated
such a clause into the text of the Convention.’:

23. Paragraph 1 (&) of draft proposal C is aimed
at alerting the cargo owner to the fact that the Conven-
tion provides protection against certain types of bill-of-
lading clauses.

24, Paragraph 2 of draft proposal C responds to
the need for stating the consequences of faiking to in-
clude the prescribed statement in the contract of car-
riage. It would appear that in the absence of express
sanctions the carnier would have little, if any, incentive
to include such a statement.

25. In the absence of 2 Convention rule imposing
specific penalties, the application of sanctions for not
including the required statement in the contract of car-
riage would be left to national law, leading to varying
solutions and thereby impairing the uniform application
of this provision of the Convention. Solutions under
national law could range from imposing strict liability
upon the carrier to not applying any sanction at aill.

26. 1In examining paragraph 2 of draft pr al C,
the Working Group may wish to consider the following:
(a) the feasibility of including a provision in the con-
tract of carriage giving notice to the cargo owner of
the applicabiity of the Conwvention to the carriage and
of the mvalidity of clauses inconsistent with the Con-
vention; (&) the limited scope of the sanction, which
would make the carrier liable for the actual loss or
damage to the cargo owner resulting from the car-
rier’s fault,

27. 1 the Working Group should adopt a provi-
sion along the lines of draft propesal C, the Working
Group may wish to consider at a later stage whether
the provision should be added to the article on the re-
quired contents of the contract of carriage (article 3
(3) of the Brussels Convention of 1924).

10 Second report of the Secretary-General, part six, foot-
note 2; UNCITRAL Yearbook, Vol. 1V: 1973, part two, IV, 4.

1t United Kingdom Carriage of Goods by Sea Act, 1924 (14
and 15 Geo. $, ¢. 22), Section 3; United States Goods by Sea
Act, 46 US.C.A. 1300-1313, Section 13.

3. Study on carriage of live animals {A/CN.9/WG.IIT/WP.11)*

Note by the Secretariat. In accordance with a request made by the United
Nations Commission on International Trade Lew at its fifth session (1972 ),%*
the International Institute for the Unification of Private Law (UNIDROIT )
has prepared a study on the carriage by sea of live animals, which is attached

hereto.

* 27 December 1973,

** Report of the United Nations Commission on International Trade Law on the work
of its fifth session (1972}, Official Records of the General Assembly, Twenty-seventh Session,
Supplement No. 17 (A/8717); UNCITRAL Yearbook, vol. lII: 1972, part one, II, A, para. 50.
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It will be noted that the conclusions in the study regarding the history and
practice on the subject of the carriage of live animals are set forth in para.
graphs 99 to 106. Three alternative proposals are made in the study
( proposal I at paragraph 108; proposal Il at paragraph 113; proposal 11l at

paragraph 118},
CONTENTS
Paragraphs
FoREWORD
1. PRELIMINARY CONSIDERATIONS ... ... . ...ttt . 1-8
Background to the qUestion . ...... . . ... ... .. e 1-5
DR Culties L. L e 6-8
II. DEFINITIONS AND RELATED MATTERS .. ... cuv ittt 9-24
AN . e e e e e e 9-10
The term “Iive animals™ ... . .. . e 11-19
T T 20-21
Heaith and veteTinary MEASUTES - . ...t ir ot aurn i ieae e e s 2224
JII. THE PROBLEM OF THE INTERNATIONAL CARRIAGE OF LIVE ANIMALS BY VARIOUS
MODES OF TRANSPOR T .. .. ittt ite s et e 25-62
A. International carriage by sea .. ... ... ... 25-26
B. Internaiional carriage by air .. ... ... .. ..o 27-36
C. International carriage by rail .. ..., ... il L 37-45
. International carriage by road .. .. ... .. .. ... 46-54
E. Carriage by inland waterway ... ... ... ... . 55-60
F. Internatiopal combined trapsport ......... . ... .. ..ol 61-62
IV, INTERNATIONAL OCEAN CARRIAGE OF LIVE ANIMALS .. ... . ... ............ 63-82
The Hague Rules and the Harter Act ........... . .. ... . ... ........ 63-65
Legistation . ... . i e 66-74
DOIMEm S . .o e e e e 75
PraCtIe o ot et e e e 7682
W, THE ATTENDANT oottt it et e et e i et 83-96
VI, MULTIMODAL TRANSPORT OF LIVE ANIMALS . ... ......... 97-98
VII. CONCLUSIONS AND PROPOSBALE ... ittt it iiminit i titaa oo $9-.124
Page
ANNEXES 189
FORWARD dealing with treatment of the problems of the carriage

At its third session (31 January-11 February 1972),
the UNCITRAL Working Group on International
Legislation on Shipping (hercinafter referred to as “the
Working Group™}, during its discussion of carrier’s
responsibility for deck cargoes and live animals, agreed
to the suggestion made by the observer for the Interna-
tion Institute for the Unification of Private Law
(UNIDROIT) that UNIDROIT should prepare a study
on the rales which shouid apply to the carriage of live
animals (A/CN.9/63, para. 34*). The scope of the
study was subsequently defined in an agreement be-
tween the two scoretariats as follows: “Preparation of
a study on the issuc of the inclusion of the carriage of
live animals within the scope of application of the
Hague Rules, including concrete alternative proposals

*UNICITRAL Yearbook, Vol. Tf: 1972, part two IV,

of live animals, and the reasons therefor, based inter
alia on: (1} any particularly helpful national legal
rules and practices, statistics, or other relevant infor-
mation regarding the ccean carriage of live animals,
and (2} practice and law with respect to the handling
of this problem in other modes of transportation.”
Accordingly, this study, after outlining the problem
and describing the difficulties encountered in the course
of rescarch, endeavours to define live animals, as the
subject of this form of carriage, and also discusses the
statistical and health aspects. The study goes on to con-
sider how the carriage of live animals by all modes of
transport, with particular emphasis on carriage by sea,
is dealt with in the Convention, legislation and prac-
tice. After considering the status of the attendant and
multimodal transport of live animals, the study con-
cludes with a number of specific proposals for con-

[T — RN,
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sideration by the Working Group in the context of the
revision of the Hague Rules.

I. PRELIMINARY CONSIDERATIONS
Background of the question

1. Almost a century ago the Pandectes Belges (Ani-
mal, No. 6) noted that, although considerable space
was devoted to animals in legislation, the provisions
concerning them were associated with the most dis-
parate subjects, bearing little relationship to each other.
The conclusion was: “This is undoubtedly the reason
for the absence of any treatise containing a compilation
of all regulations relating to the status of animals in
modern law, and particalarly in our modern positive
law,” That observation is still true today. Research car-
ried out by speciafisis in civil law rarely leads them
into the fieid of transport law; in matters involving ani-
mals, they confine themselves to questions of owner-
ship, or of civil Hlability for damage caused by ani-
mals, Even specialists in transport law seldom turn
their attention to the transport of animals, which are
considered simply as one of the many types of goods
which may be the subject of a contract of carriage.
Transport circles prefer to concemn themselves with the
more usual and “safe” types of goods, the carriage of
which holds the fowest surprises. Their reaction to ani-
mals, which cannot be carried as either freight or
passengers, is to give this—to use a fashionable term—
hazardous cargo unfavourable treatment or, as in the
case in carriage by sea, to ireat animals as outlaws in
the strict meaning of the word, Yet animals can be
goods of considerable economic value, in view of their
impact on trade balances, particularly in the developing
countries,

2. The corollary, inadequate protection of ani-
mals being transported, can often be atiributed to lack
of diligence on the part of those to whose care they are
consigned. The high mortality of animals duning trans-
port {injured or sick animals almost invariably have
to be slaughtered or thrown overboard), an argument
which is often invoked to justify reduced liability, is
generally due to lack of care on the part of one of the
partics to the contract of carriage. The shipper may
pack the animals badly, or fail to provide a competent
attendant or to give the necessary instructions; the car-
rier, who is protected almost completely by exemption
clauses, may fail properly to man or equip the vehicle
to be used for this particular type of transpert or to
take proper care of the cargo when he assumes responsi-
bility for it. Thoughtless laxity on one side and abdica-
tion on the other; stricter regulations might make the
partics more aware of their responsibilities, thus avoid-
ing cconomically unjustifiable trade losses and pre-
venting the animals from being subjected fo inhumane
treatment.

3. Public opinion can also, over the long term, in-
fluence the sctting of standards, particularly at present,
when the protection of anmimal species is associated
with the protection of natural resources and the en-
vironment. The suffering of animals which have been

1 Statement by Dr. N. Singh (Chajrman, UNCITRAL Work-
ing Group on International Legislation on Shipping), introduc-
tion of the report on Imternational Legislation on Shipping,
India News (Permanent Mission of India 4o the United Nations).

treated brutally—not too strong a word—has aroused
as much indignation and recrimination as did the trans-
port of siaves in slave-ships long ago, Vigorous cam-
paigns to remedy this state of affairs have been launched
by the World Federation for the Protection of Animals,
the International Union for the Conservation of Nature
and Natural Resources and, in England, by the Royal

Society for the Prevention of Cruelty to Animals
(RSPCA).

4. This intreduction would be incomplete if it did
not mention the first result—one whose repercussions
may be widespread——achieved at the intergovernmental
level by these efforts: the European Convention for
the Protection of Animals During International Trans-
port {Paris, 13 December 1968) (hereinafter referred
to as “the Paric Convention”), which i based on a
draft prepared by the World Federation for the Pro-
tection of Animals.? The immediate aims of the Con-
vention may not be exactly the same as those of
UNCITRAL in its revision of the Hague Rules,? in
which the tfransport of animals is not the most impor-
tant element. But the aim of the Paris Convention, as
stated in its preamble, is “to safeguard, as far as pos-
sible, animals in transport from suffering”. Since such
suffering almost always involves damage (death, in-
jury, depreciation), the pusrpose is almost identical to
that of the sponsors of the rewision, i.e. {o prevent the
ocean carrier from disclaiming responsibility unless he
“proves that he, his servants and agents took all
measures that could reasonably be required to avoid the
occurrence and its consequences”.* Similarly, the con-
viction, also stated in the preamble, “that the require-
ments of the internationad transport of animals are not
incompatible with the weifare of the animals” will be
shared by those who undertock the revision with a
view to improving the handiing of the goods.

5. The Paris Comwention is of a general nature,
since it can be acceded to by States which are not mem-
bers of the Council of Europe (article 49}, It may also
influcnce other Conventions on fransport law. Resoju-
tion {68) 23 of the Committee of Ministers of the
Council of Europe recommended that the States parties
to that Convention should not only act upon its princi-
ples in preparing measures in this connexion, but also
take into account its provisions in aay “multilateral
agreement they may make with States not bound by the
said Convention, where these agreements contain clauses
relating to the international transport of animals”.

Difficulties

6. A number of serious difficulties were encountered
in gathering information for this study, which may ex-

2 As of I June 1973, this Convention had been ratified by
Denmark, Icefand, Luxembourg, Norway, Sweden and Switzer-
lanel: it has been signed (and is in the process of being ratified)
by Austria, Ireland, ltaly and the United Kingdom,

3 The expression “the Hague Rules” is uscd by the Working
Group to refer to the Brussels Convention of 25 August 1924
for the Unification of Certain Rules Relating to Bills of Lading.
In this connexion, possible confusion with “the Hapgue Rudes,
1921" is immaterial, since the same provision excluding live
animals from the definition of “goods”™ occurs in both the
Convention of 1924 and the 1921 Rules,

4 See paragraph (1) of the mew text on carrier's responsi-
bility prepared by the Drafting Party of the Working Group
(fourth session), document A/CN.9/74, para. 28; UNCITRAL
Yearbook, Vol. IV: 1973, part two, IV, 1.
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plain some of its deficiencies. In respect of the inter-
national carriage of live animals by rail and road, the
task was made easier by the existence of specific inter-
national regulations, even though they are not of world-
wide application: these are the International Convention
Concerning the Carriage of Goods by Rail (CIM), the
Agreement on the International Transport of Goods
(SMGS) in the socialist countries, and the Conven-
tion on the Contract for the International Carriage of
Goods by Road {(CMR). As yet, the literature has not
gone very deeply into the questions raised by these
forms of carriage. As for judicial precedents, the clarity
of the procedures laid down in the international regu-
lations appears to have left little room for litigation.t
1t should be pointed out that the International Union of
Railways (UIC) is currently preparing a “Register” of
applicable regulations (other than the provisions of
the Conventions) whether mandatory or in the form of
recommendations, concerning the obligations of ship-
pers, attendants, agents and railways.®

7. As far as air transport is concerned, the Warsaw
Convention of 12 October 1929, as amended by the
Hague Profocol of 28 September 1955 does not dis-
tinguish between live animals and other goods. A pro-
vision added by the Hague Protocol (article 23, para-
graph 2) makes certain exemption olauses of the type
sometimes applied to live animals in explicit contractual
stipulations, permissible. However, air carriers also
seem fo have realized that the key to the problem lies
in defining more precisely the dilipence to be exercised
by all parties to the contract with respect to this spe-
cific type of goods, rather than in sheltering behind the
psychologicaily and commercially questionable defence
of exemption clauses, Their trade association, the Inter-
nagional Air Transport Association {IATA), established
a speoial organ, the Live Animals Board, to prepare
and keep up to date a “Live Animals Manual”, which
is a comprehensive code covering the packing, handling
and careful carriage of 231 different animal species,
ranging from insects and fish to elephants and whales.”

8 The fact that the Hapue Rules exclude the trans-
port of live animals by sea has caused them to be over-

% The Central Office for Intermational Railway Transport
(OCTI} very kindly consulted its records for summaries of
relevant court decisions in connexion with CIM international
rail carriage of live animals; there have been hardly maore than
a dozen such decisions since the beginaing of the cenfury {see
annex 1), With regard to carriage by road under CMR, which
is relatively recent, no significant precedents appear to have
been established as vet.

S The preamble of the UIC draft register states that, since
“in international traffic, railways account for a substantial pro-
portion of ail shipments of live animals . . ., {they} must
endeavour 1o protect the animals being transported and to
spare them unnecessary suffering by applying standard guide-
lines consistent with the international conventions and the
national regulations of the varions countries™.

7 “This manval is intended as a guideline for use by Member
Airlines and shippers concerned with the transport of live
animals by air.” It covers the aspects which must be considered
to ensure that animals are carried without harm to themselves
or to the handiing personnel.” (IATA Live Animals Manuad,
third edition, page 6.} The third edition of this manual came
into effect on 1 June 1973, IATA intends graduaily (o raise
the status of the specifications contained in it from that of
recomenended practice to that of mandatory resolutions; mean-
while, TATA is taking steps to obtain oflicial government
recognition of this manual. Two extracts from the manual
appear in annex II.

looked in the literature. Judicial precedents are few,
since the injured parties and their insurers (when the
animals are insured), faced with the carriers’ almost
total exemption from liability, generally feel it to be
futile to initiate potentially unprofitable legal proceed-
ings. This silence, occasionally broken by decisions de-
signed to protect the shipper,® conceals an unhealthy
situation which those involved appear willing to tolerate
out of either resignation or self-interest. Atftempts to
obtain information on contracts, documents and prac-
tices in this field, or to secure statistics or even opinions
on the question, met with resistance, which indicates
the existence of a very real problem and of apprehen-
stons with regard to efforts to find & solution. Until the
courageous step taken by UNCTAD to undertake a
critical review of the Hague Rules, hardly anyone had
attempted to lift the veil. However, the goodwill shown
towards this rescarch in many circles made it possible
to overcome many obstacles, Special thanks for their
help are due to the Government of Austraiia, FAQ,
IMCG, the United Nations regional commissions (in
particular ECAFE and ECA), OCTI, UIC, IATA,
IRU, the Hong Kong International Chamber of Com-
merce and its Secretary, Mr. R. T. Griffiths, to Mr. F, G.
Pemberton, member of the United Kingdom delegation
on the UNCITRAL Working Group, and the zoologi-
cal gardens of Rome and Naples,

II. DEFINITIONS AND RELATED MATTERS
Animal

9. One obstacle from the outset was the difficuity
of defining the word “animat”, although people gen-
erally claim to know perfectly well what it means.
Whereas it is easy for man to find a criterion to dis-
tinguish between himself and the animal in terms of
the faculty of reason,® or of etymology,!? the dividing
line between animal and vegetable is not absolutely
clear-cut.!t Certain plants (myxomycetae) have the
power of motion, others (the sensitives) respond to
sactile stimuli, For the purposes of this research, an
FAO expert gave the following—somewhat circular—
definitton of an animal: “any living being which, ac-
cording to biological taxonomy, is considered as be-
longing to the animal kingdom”™. At the legal level, “an
animal may be broadily defined as any living creature
typically capable of self-movement; the legal definition
restricts ‘animal’ to creatures other than man. ... In
the lanpuage of the law, the term ordinarily includes
all living creatures not human or rational and endowed
with the power of voluatary seif-motion, unless the
statute or other contract in which the word is employed

B See, for exampte, Paris Court of Appeal, 12 February 1964,
Diroit maritime frangais, 1965, p. 151.

# “Tn its common acceptation the word ‘animal’ includes all
irrational beings”, Commonwealih v. Turner, 14 N. E. 130,
145 Mass. 296, “In legal terminology the word ‘andmal’ includes
all antmate beings not endowed with reason, and therefore
excludes man™ {Novissime Digesto Italiano, “Animali” para, 1}.

10 In Latin, gnimal = living, animate being: from anima,
meaning breath, life, .

11 “The present state of science makes it impossible to give
a definition which distinguishes in a few words between animal
and vegetable, it is even debatable whether this distinction is
worth preserving in the case of the most primitive organisms”,
{A. Lalande, Vocabulaive technigue et critique de la Philo-
sophie, fifth edition, Paris.}
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indicates that it should be given another or more re-
stricted meaning”,?

10. In Roman {aw animals were classified as fera
(wild}, mansueta (tame) and mansuefacta (domes-
tic).!® This distinction has retained ifs importance in
contemporary systems of law, particularly in transport
law, in which the risks involved are assessed according
to the degree of “tameness” of the animal, thus follow-
ing the customary approach which stresses the special
dangers of this cargo due to the inherent vice of the
animal's excitabilityl* or simply affirms that it is gen-
erally recognized that the transport of animals entails
special risks which cannot be dealt with by standard
controls embodied in legislation.® A different approach
to the problem is based more specifically on the rights
and oblipations of the parties—the shipper, who is
necessarily aware of the type of geods being carried,
ie. the animal, and must present them for transport
accordingly, and the carrier. who, though under no
obligation to carry this or any other goods, must, once
he has agreed to carry it, ensure that, like any other
goads, it reaches iis destination safe and sound, The
problem then presents itself as a specific application
of the general principles relating to the diligence to be
exercised by each of the parties for the protection of
the goods carried.

The term “live animals”

11. The standard terminclogy of tramsport legis-
lation refers to *live animals™,'® the term used in the
title of this study. In this terminoiogy no attempt is
made to clarify the meaning of this term, although the
French “vivant” and the English “live” may not have
exactly the same meaning. This lack of concern may
be explained by the fact that the literature (notably in
the field of Anglo-American law where the idea of
exemption originated) has neglected to define the term
more accurately., At a time when the need to respect
life in all its forms is being impressed upon us, it may
seem ironical that the fact that the goods are “live”
is invoked in order to claim reduced responsibility, or
no responsibility at all, for them.!”

12 3 Corpus Yuris Secundum, *Animals”, para. 1 and de-
cision cil.

18 Paras. 12-16, 1. De rer. div. 2.1, and in D. 1, 1-6; de
adquir. rer. dom. 431, 1.3, paras. 14-16, de adguir, vel amity.
poss., 41, 2.

14 Carver (by Colinvaux), Carriage by Sea, eleventh edition,
1963, para. 15 {(“ipjuries arising from thcir own vice or ti-
midity™),

15 Knauth, The American Law of Ocean Bills of Lading,
third edition, 1947, page 194,

16With the exception of the Paris Convention, in which it
was not felt necessary o specify, since the word “protection™
appeared in the title, that the animals to which it relates are
Live anjmals (Explanatory Report on the European Convention
for the Profection of Animals during International Transport,
Council of Furope, Strasbourg, 1969, titie and p. 8).

17 It was in reaction to the disastrous consequences of this
approach that the RSPCA launched its SELFA {Stop the Export
of Live Food Animals) campaign. In a report (meeting of
17 October 1972, page 2}, the RSPCA shows that the trade in
animals intended for slaughter is conducted in conditions “which
wili shock the minds and stir the consciences of every human
person” and concludes that “the expori carcase trade should be
encouraged and developed to the point where the export of
live animals for food is totally eliminated”, The Explanatory
Report of the Paris Convention {page 7, para. 1) recognized
that this solution would be ideal from the point of view of the

12, This ambiguous term gives rise to confusion,
for to stress the fact that the animals are “live” in-
evitably jeads to the conclusion that they are perish-
able. The concept of “perishable” goods, although
undoubtedly close to that of “live” goods is nevertheless
entirely different from it and must not be confused
with it, The term has been used from time to time,
however, notably in modes of transport other than
shipping, in cases of damage to an animal during
transport.’®* At any rate, perishable goods transported
under ocean bill of lading were defimtely not excluded
from the Hague Rules;'® at the very most, these rules
might, if put to the test, lead to an exemption being
granted in favour of the ocean carrier on the grounds
of the “inherent vice” of such goods.

13. Closer analysis of this ambiguous term reveals
the idea of “vivacité”, of *“restlessness”, of “vitality of
the freight”,2® and of the “nature vivanie de Panimal”.
This brings us to the truly typical characteristic of the
animal as a special transport hazard-—-its capacity for
irrational self-movement?* which enables it to give
outward expression to its “infrinsic qualities and pro-
pensities”.** Because of the consequences, which are
often unpredictable and uncontroilable, the fear aroused
in animals by the unfamiliar experience of transport
constitutes a specific risk which is related to the natural
disposition of the animal and -distinguishes it from
inanimate goods and which, in the very nature of things
and by virtue of its character, makes it more akin to a
passenger than to an inanimate bale of cotton.?® It was
this indisputable fact that led a celebrated author 2t
criticizing a decision of the Commercial Court of Mar-
seilles®® which extended the live animal concept, for
the purposes of exemption, to cover oysters transported
in baskets, to ask whether it was legitimate to give a
general and absolute sense to the term “live animals”
and whether it might not be beiter to take account only

protection of animals. This state of affairs is also made possible
by the fact that the transport of lve animszls is conducted in
conditions of total freedom from responsibitity.

18 See dnterican and English Encyclopedia of Law, volume 11,
ed. 1887, Bill of lading, page 237; Willes 1. in Blower v. Great
Western Railway, L. R. 7 C, P, 655, See also, on aviation iaw,
the discussion of article 23, para. 2 of the Warsaw Conven-
tion, as amended at The Hague,

18 At The Hague Conference in 1921, a proposal was made
to include perishable goods in the excepiions mentioned in
article 1 (¢) of the 1921 Rules, because of the special dunger
involved in transporting them, The proposal was rejected only
becanse the Committee felt that they would be covered by
the provisions of article V (article 6 of the Brussels Convention
of 1924} (International Law Association, Report on thirtieth
Conference, volume II, Proceedings of the Maritime Law Com-
mittee on the Hague Rules, 1921, page 79).

28 Hutchinson, The Law of Carriers, ed. 1906, Sect. 336,
p. 343,

21 The judges noted, in Kansas, ete. R. Co. v. Reynolds,
8 Kan, 623, that “the voluntary motion of the stock iatroduces
an element of danger in the transportation against which neither
reason nor authority requires that the carrier inswre ..."

22 8ee American and English Encyclopedia of Law, vol-
ume I, ed. 1887, “Carriers of Livestock™, p. B, and the cases
cited of “injuries arising from intrinsic qualities of livestock”,
all injuries caused ir one way or another by the mobility of the
animals,

23 Hatchinson, op. cit., sect, 35, emphasizes the difference
between this type of transport and the transport of ordinary

o0ds.
# 24 G, Ripert, Droit Maritime, Paris, 1952, TI, p. 686, foot-
note 1,

25 Court of Marseilles, 9 November 1948, Revue Scapel,

1948, 43,
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of the criterion of the mobility of animals in deciding
whether the discriminatory treatment prescribed in the
Rules should be applied to them. Another author,?®
in his analysis of this term, concluded that it applied
only to “animals for which an attendant is generally
provided, or which have at least some freedom of
movement”, adding that, in both French law and the
Hague Rules, “in practice, it is mainly the carriage of
cattle which is contemplated”.

14. The literature is not the only source of doubts
about the scope to be given to this term. The Paris
Convention did not consider all animal species, but
concentrated on those which made up the majority of
international shipments,®” endeavouring in particular
to specify the protective measures necessary for “de-
mestic solipeds and domestic animals of the bovine,
ovine, caprine and porcine species”.?8 It devotes only
a brief gemeral article to cold-blooded animals (ar-
ticle 46) and excludes from its specific frame of ref-
erence many creatures which, according to biological
taxonomy, are classified as animals, while holding that
“in principle, humane treatment should extend to all
species of animals™. 29

15. A similar observation is called for in the light
of the varied aspects of current practice. The accidents
involving animals during transport which are reported
in the press relate mainly to animals transported in
groups (cattle, sheep, equidae, pigs, rodents—rabbits,
hares—and poultry), all of which are capable of self-
movement. Court precedents, too, relate almost exclu-
sively to these species. The decisions communicated by
OCTI (see annex I), for instance, relate to the follow-
ing species: bovidae (2), horses (2), pigs (2), dogs
(2), pouliry (2), rabbits (1}. Those quoted in the
American and English Encyclopedia of Law, under
“Carriage of Livestock (loc. cit.) are concerned pre-
dominantly with cattle, horses, donkeys and mules,
sheep, pigs and dogs. The per capitg limitations laid
down in certain standard contracts or national railway
tariffs also relate to these species.®® In addition, the
way in which standard bills of {ading are worded also
indicates reluctance to give a general application to
the term “live animals”, since, in many cases, other

26 F. Sauvage, Manuel pratigue du transport de marchan-
dises par mer, Paris, 1955, p. 36. In non-international trans-
port, the French Act of 1966 does not exclude live animals,
but allows the ocean carrier to exempt himself by contract from
his liability for them. On the same subject, see 5. Calero,
El contrata de transporte maritimo de mercancias, Rome-
Madrid, 1957, p. 33 and foot-note 46.

27 Pomestic solipeds and demestic animals of rhe bovine,
ovine, captine and porcine specigs; domestic birds and domestic
rabhits, other mammals and birds; cold-blooded animals
(article 2).

28 Explanatory report on the Ewropean Convention for the
Protection of Animals during International Transport, Council
of Europe, Strasbourg, p. 7, para. 3.

9 fbid.,, p. 7, para. 2.

30 Ag in the British Charge Scheme, in which upper limits
are specilied for: horses, bovidae, pigs, sheep, donkeys, mules,
dogs. deer, goats, poultry and other birds, rabbits and other
small quadrupeds, The same is true of the General Conditions
for the Carriage of Livestock of the Australian Commonwealth
Railways (horses, catile, mules, camels, donkeys, sheep, pigs,
dogs cr other small animals) and in East Africa, e.g. in Kenya,
in the East African Railways and Harbour Act (art. 31: horses,
mules, cattle with and without horns, donkeys, sheep, goats,
dogs and any other small animals}.

species are listed by name beside this term.3? One bill
of lading which illustrates these doubts quite clearly is
the Regular Long Form Inward Bill of Lading of
United States Lines, which stipulates that “the term
‘live animals’ shall include birds, reptiles, fish and all
animate things other than human beings”. The Standard
Conditions of Carriage of Goods printed on the back
of the Contract for Conveyance of Livestock of the
Belfast Steamship Co. Ltd. (see annex III), which
set out the conditions governing the transport of caitle
between Northern Ireland and the United Kingdom,
carefully stipulate that “the expression ‘animal’ includes
livestock, domestic and wild animals, birds, fishes and
reptiles”, Even in statistics the term is not given uni-
versal scope. The limited number of species on which
there are statistics corresponds approximately to those
listed above (cattle, sheep, pigs, poultry, horses, don-
keys, mules) with, from time to time, more generic
headings such as “live animals for food™ (see statistics
of ECAFE and Australia),

16. Neither this nor any other similar term occurs
in the original Warsaw Convention or in the version
amended at The Hague. It does, however, appear
frequently in air waybills, in which it is customarily
followed by a precise indication of the ammal species
concerned, in the space provided for “type and de-
scription of the goods™.

17. Royer notes with approval®® an observation
made by Schadee that, under the terms of article 1,
paragraph (c) of the Hague Rules, live animals should
be taken to mean animals which were alive on delivery
for transport. The death of such animals during trans-
port would not have the effect of invalidating any
exemption clauses stipulated in respect of them by the
carricr in the contract of carriage.

18. To sum up, the term “live animals”, which
was originally coined for the negative purpose of de-
scribing an exception to the range of goods which can
be carried by sea, proves to be ambiguous and difficult
to define precisely when an attempt is made to make
4 positive general stztement of its substance. Further-
more, in practice, most of the animals transported
belong to a limited number of animal species, whose
capacity for self-movement may give rise to special
hazards, a feature live anitnals share with other goods
{perishable, dangerous, nuclear, etc.) that no cne has
ever dreamed of excluding from the mandatory frame-
work of standard dinternational rules,

19. This introduction would be incomplete with-
out a brief review of the problem of statistics on the

3L As in clanse 8 of the Uniform North Atlantic Bill of
Lading Clauses, 1937 (Knauth, op, cit., first ed,, 1937, p. 80:
standard bill of lading still widely used in, for example, Italian
shipping) deals separately with “live animals, birds and fish",
while the version used in the Warship-Lading Form 1942
(Knauth, op. cit., third ed., p. 95) adds “reptiles”. Clause 8 of
the bill of lading of the Holland-Amerika Lijn relates to:
“Live animals including reptiles and crustacea . . .”". Clause 11
of the bills of lading of the Holland-West Afrika Lijn and of
the Holland-Afrika Lijn and clavse % of the bill of lading of
the Australia West Pacific Line refer to “Deck cargo, livestock
and plants”; the same formula is found in clause 9 of the
Conline Bill 1950-1952 and of the biil of lading of Spain’s
Naviera Fco.

32 5. Royer, “Le transport sous copnaissement en droit néer-
landais™, in Le transport maritimie sous connaissement a
Pheure du Marché Commun, Paris, 1966, p. 97.

R T
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transport of animals and of the health and veterinary
aspects of transport of this kind.

Statistics

20. Statistics on the international transport of
animals is another area in which it has been found
difficult, and sometimmes impossible, to gather pertinent
information.®® It is apparent from the information
gathered from various sources that the available data
must be treated with caution. Analysis of those data
shows up their deficiencies and imperfections, which
are attributable to, among other things: the lack of
uniform criteria for compiling and evaluating the data,
the discrepancy between the exports from one country
to another and the imports of the latter country, and
the incomplete, indeed misieading, nature of these data
as a reflection of actual sales and shipping operations.
In the last-menticned context, a trade transaction may
follow a course which is. in effect, entirely different
from that anticipated and declared in good faith by
the informants for statistical purposes. Others are in-
fluenced in making declarations by the fear that the
information provided may be used for other purposes
(taxes, customs, exchange contrcls), or may deliber-
ately falsify them in order, for example to conceal a
destination which they do not wish to reveal and which
will be disclosed to the master of the vessel when he
is at sea. In addition, cases of completely iHegal trans-
port of goods, particularly by sea, are by no means
uncommon, An eloquent example of such a case is
provided by the RSPCA in its report mentioned
above.3* Towards the end of 1970, the RSPCA learned
of the signing of a £1 million contract for the ship-~
ment of cattle from JIreland to North Africa, Knowing
of the inhumane conditions prevailing in such ship-
ments and in the slaughtering process at the point of
destination, and suspecting that a considerable pro-
portion of the cattle would come “illegally” from
sources in Northern Ireland, the RSPCA carried out
an inquiry in co-operation with its Irish counterpart.
In March 1971 it was discovered that cargoes of calves
were being shipped regularly to North Africa from
Greenore, a port in the Republic of Ireland, situated
a few miles from the border with Northern Ireland.
The producers of these cattle received a substantial
subsidy, the cost of which was borne by the British
taxpayer and which was intended to pratect domestic
meat producers against competition from foreign
meat.3® 'These large shipments of animals will un-
doubtedly not have been reflected in the statistics. In
the same report, the RSPCA condemns the common
practice of declaring a final consignee who is not the
true final consignee, in order to conceal coniraventions
of the 1957 Balfour Assurances on cattle expert from
the United Kingdom to continental Europe and the
Republic of Ireland.

21. 1In any event the statistics®® confirm the infor-
mation regarding the considerable volume and the value

33 Thanks are due to the relevant departments of FAQ for
their advice and their kind offer to furnish any information
available to them.

34 Report referred to in foot-note 17, para, 11, foot-note 13,

35 [hid., Appendix A, p. 3.

38 Thanks are also due to the Government of Australia,
ECAFE, and ECA for information provided.

of such shipments; this is true of the numerous intra-
continental shipments3” and of the continental or inter-
continental coastal trade, both import and export, Sta-
tistics often show, in the case of the developing coun-
tries, that the purpose of the imports is to improve
livestock breeding, while exports consist of animals
for slaughter, or so-called ‘“‘exotic” animals. In this
connexion, it is difficult to dsolate in the figures pro-
vided transactions involving single animals or small
groups of animals shipped to zoological gardens, cir-
cuses or pet dealers, the value of which exceeds that
of apimals transported in bulk, Details of such transac-
tions would be interesting, in view of their financial
importance to the exporting countries, in terms of the
balance of trade.

Health and veterinary measures

22. Sanitary and veterinary controls play a major
tole in the transport of animals. They are of decisive
importance in the initiation and completion of such
transport—in, for example, identifying the animals,
guaranteeing their fitness for carriage and, especially,
preventing epizootic diseases. The veterinary officer
may therefore be called upon to inspect prior to ship-
ment the fittings of the vehicle used and its stocks of
drinking-water and feeding stuffs, and to take steps at
any time during carriage to treat or siaughter il or
injured animals, or to take appropriate measures in
case of an epidemic. This is expressly provided fer in
the Paris Convention (articles 3, 12, 32). In principle,
animals intended for international transport are not
accepted for loading in the exporting country without
a certificate®® identifying them and guaranteeing that
they are fit for transport and healthy and that there
have been no epidemics at the place of origin for a
certain period prior to their shipment. Since such car-
riage is often multimodal, the dissue of certificates must
usually be repeated at each break in transport. In the
case of carriage by sea, a new veterinary inspection
will take place before shipment. Ocean carriers require
a veterinary health certificate before animals are loaded,
as a guarantee against a refusal to allow unloading
at the destination, a refusa! which