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INTRODUCTION

This is the sixth volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).l The fifth volume con
cerned the period from May 1973 to the end of the United Nations Conference
on Prescription (Limitation) in the International Sale of Goods in June 1974.
This volume covers the period from June 1974 to the end of the Commission's
eighth session in April 1975.

The present volume consists of three parts. Part One completes the presenta
tion of documents relating to the Commission's report on the work of its seventh
session by including material (such as action by the General Assembly) which
was not available when the manuscript for the fifth volume was completed. Part
One also contains the Commission's report on the work of its eighth session which
was held in Geneva in April 1975.

Part Two reproduces most of the documents considered at the eighth session
of the Commission. These documents include reports of the Commission's Work
ing Groups, comments and proposals submitted by Governments, and reports of
the Secretary-General. At the end of each section there are references to any
documents that have not been included in this volume.

Part Three contains annexes, among which are a report of the Secretary
General and a General Assembly resolution relating to the United Nations Con
ference on Prescription (Limitation) in the International Sale of Goods.

1 The volumes published to date are referred to respectively as follows : Yearbook of the
United Nations Commission on International Trade Law (abbreviated herein as UNCITRAL
Yearbook), Volume I: 1968·1970 (United Nations publication, Sales No. E.71.V.l); Volume
11: 1971 (United Nations publication, Sales No. E.n.VA); Volume Ill: 1972 (United Nations
publication, Sales No. E.73.V.6); Volume IV: 1973 (United Nations publication, Sales No.
E.74.V.3) and Volume V: 1974 (United Nations publication, Sales No. E.75.V.2).

vii



I. THE SEVENTH SESSION (1974): COMMENTS AND ACTION WITH RESPECT
TO THE COMMISSION'S REPORT

A. United Nations Conference on Trade and Development (UNCTAD):
extract from the report of the Trade and Development Board (12
September 1973·13 September 1974) * (A/9615/Rev.l).

K. Progressive development ot the law ot international trade: seventh annual
report of the United Nations Commission on International Trade Law
(agenda item 12 (b)).

539. At its 406th meeting on 9 September 1974 the Board took note with
appreciation of the report of the United Nations Commission on International
Trade Law (UNCITRAL) on the work of its seventh session.DO

* Official Records of the General Assembly, Twenty-ninth Session, Supplement No. 15.
9Q Official Records of the General Assembly, Twenty-ninth Session, Supplement No. 17

(A/9617).
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I.

II.

III.

I. INTRODUCTION

1. At its 2237th plenary meeting, on 21 September
1974, the General Assembly included the item entitled
"Report of the United Nations Commission on Inter
national Trade Law on the work of its seventh session"l
in the agenda of its twenty-ninth session and allocated
it to the Sixth Committee for consideration and report.

2. The Sixth Committee considered this item at its
1497th to 1502nd meetings, from 13 to 20 November

* 6 December 1974. Official Records of the General Assem
bly, Twenty-ninth Session, Annexes, agenda item 89.

lOfficial Records of the General Assembly, Twenty-ninth
Session, Supplement No. 17 (A/9617); UNCITRAL Yearbook,
vol. V: 1974, part one, II, A.

and at its 1506th and 1508th meetings, on 26 and 27
November 1974.

3. At the 1497th meeting, on 13 November, Mr.
Jerzy Jakubowski (Poland), Chairman of the United
Nations Commission on International Trade Law at its
seventh session, introduced the Commission's report on
the work of that session (Aj9617)2. In view of the fact
that Mr. Jakubowski was unable to remain in New York
for the duration of the debate, Mr. Emmanuel Sam
(Ghana), Vice-Chairman of the Commission at its

2 This presentation was pursuant to a decision by the Sixth
Committee at its l096th meeting, on 13 December 1968 (see
Official Records of the General Assembly, Twenty-third Ses
sion, Annexes, agenda item 88, document A/7408, para. 3).

3
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seventh session, replied to statements made in the course
of the debate. The Sixth Committee also had before it
a note by the Secretary-General (A/C.6/L.984), set
ting forth the comments on the Commission's report by
the Trade and Development Board of the United Na
tions Conference on Trade and Development.

4. At the 1506th meeting, on 26 November, the
Rapporteur of the Sixth Committee raised the question
whether the Committee wished to include in its report
to the General Assembly a summary of the views ex
pressed during the debate on the Commission's report.
After referring to paragraph (f) of the annex to Gen
eral Assembly resolution 2292 (XXII) of 8 December
1967, the Rapporteur informed the Committee of the
financial implications of the question. At its 1508th
meeting, on 27 November, the Committee decided that,
in view of the nature of the subject-matter, the report
on agenda item 89 should include a summary of the
main trends of opinion expressed during the debate.

II. PROPOSAL

5. At the 1506th meeting, the representative of
Ghana introduced a draft resolution (A/C.6/L.944) on
behalf of Austria, Canada, Cyprus, Czechoslovakia,
Egypt, the German Democratic Republic, Germany
(Federal Republic of), Ghana, Greece, Guyana, Hon
duras, Hungary, Japan, Kenya, Mexico, Nepal, Ni
geria, Norway, the Philippines, Poland, Singapore,
Somalia, Swaziland, Uganda, the United Kingdom of
Great Britain and Northern Ireland, the United Re
public of Tanzania, Yugoslavia and Zaire, later joined
by Australia, Brazil, India, Italy, Jordan and Mali (for
the text, see para. 42 below).

III. DEBATE

6. The main trends of opinion expressed in the
Sixth Committee on the report of the Commission on
the work of its seventh session are summarized in sec
tions A to J below. Sections A and B deal with general
observations on the role and functions of the Commis
sion and its working methods. The succeeding sections,
relating to specific topics discussed at the seventh ses
sion of the Commission, are set out under the following
headings: international sale of goods (section C),
international payments (section D), international legis
lation on shipping (section E), multinational enter
prises (section F), ratification of or adherence to con
ventions concerning international trade law (section G),
training and assistance in the field of international trade
law (section H), liability for damage caused by prod
ucts intended for or involved in international trade
(section I), and future work (section J).

A. General observations
7. Many representatives stressed the importance of

the Commission's work in that the unification and
harmonization of international trade law would pro
mote the development of equitable commercial and
economic relations between developed and developing
countries and between countries with different social
and economic systems. Several representatives noted
that the establishment of universally acceptable uniform
rules and practices of international trade were an essen
tial condition for the development of international trade.

8. Most representatives commended the Commis
sion and its Working Groups on the progress of their

work since the sixth session of the Commission. It was
generally observed that the work entailed great com
plexity, since the unification and harmonization of inter
national trade law had to take into account the different
economic and legal systems of the world and existing
international trade practices.

9. Representatives of developing countries stated
that it was essential that the Commission continue to
promote international trade through the development of
uniform laws that reflected the need of those countries
for a fair and equitable share in ·the benefits of such
trade.

B. Working methods of the United Nations
Commission on International Trade Law

10. Most representatives commended the Commis
sion on the flexible working methods it had developed
since its inception. Special reference was made to the
preparatory work carried out by the Commission's
secretariat, in consultation with interested international
organizations and commercial institutions wherever ap
propriate, and to the reliance on Working Groups in
which the expertise of representatives on the Commis
sion was effectively utilized.

11. With regard to the Commission's programme of
work, most representatives expressed support for the
order of priorities and the target dates for the comple
tion of specific subjects that had been set by the Com
mission. One representative expressed the view that the
Commission should only be asked to take up a new
topic if such a course was supported by a large majority
of the States representing the main legal systems of the
world.

12. With regard to the Commission's working meth
ods, it was stated that it was very important that the
Commission seek, whenever possible, the assistance of
experts drawn from trade and banking circles so as to
ensure that the uniform laws being developed reflected
existing international trade practices. Several repre
sentatives stressed the need for co-operation between
the Commission and other United Nations bodies, as
well as intergovernmental and international non-govern
mental organizations which were working on topics of
concern to the Commission.

13. One representative raised the question of the
relationship between the Commission and its secre
tariat, and stated the view that the Commission should
avoid requesting the secretariat to do work which
properly fell within the terms of reference set for the
Commission by the General Assembly. Other represen
tatives, however, held that the Commission's secretariat
played an indispensable role in the Commission's work
and performed a valuable service in preparing back
ground studies and draft texts for the Commission's
consideration.

14. Several representatives expressed their support
for the practice of the Commission and of its Working
Groups to proceed, wherever possible, by consensus.
It was stated that decision-making by consensus would
ensure that the uniform rules derived from the work
of the Commission were acceptable to all States. On
the other hand, the view was expressed that the Com
mission should perhaps adopt alternative texts in cases
where there existed basic differences, leaving the final
decision to a conference of plenipotentiaries.
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H. Training and assistance in the field
of international trade law

30. All representatives who spoke on the subject
stressed the importance of the Commission's programme
of training and assistance in the field of international
trade law. They particularly welcomed the Commis
sion's decision to organize a symposium on the teach-

G. Ratification of or adherence to conventions
concerning international trade law

28. Several representatives supported study by the
Commission of the question of accelerating the process
of ratification of or adherence to conventions on inter
national trade. They stressed, however, the necessity
of respecting the sovereignty and particular constitu
tional provisions of States.

29. It was observed that the Commission could best
consider this question in the light of the state of ratifi
cation and adherence in respect of a particular conven
tion, such as the recently adopted Convention on the
Limitation Period in the International Sale of Goods.

F. Multinational enterprises

25. Many representatives observed the Commis
sion had an important role to play in this field and
welcomed the fact that a questionnaire on legal prob
l~ms presented by multinational enterprises had been
CIrculated to Governments. Several representatives ex
pressed the hope that a large number of Governments
would answer the questionnaire in order to enable the
Commission to conduct its work in full knowledge of
the issues involved.

26. Many representatives noted the complexity of
the problems arising from the activities of multinational
enterprises. They stressed that the Commission should
confine itself to a consideration of the legal problems
presented by those enterprises and should not duplicate
work undertaken by other United Nations organs.

27. Some representatives expressed doubt as to the
feasibility of the Commission's engaging in a study of
the legal problems arising from the operation of multi
national enterprises and took the view that all work on
the subject be initially undertaken by the Economic
and Social Council.

D. International payments

20. Many representatives reiterated their support for
the Commission's decision to prepare uniform rules
applicable to an international negotiable instrument for
optional use in international payments. They noted
with appreciation the progress made by the Working
Group on International Negotiable Instruments and
stressed the importance of continued close collaboration
by that body with international organizations and bank
ing and trade institutions.

21. Several representatives welcomed the inquiries
being made by the Secretariat, at the request of the
Working Group, with a view to determining whether
the proposed uniform rules on bills of exchange and
promissory notes should be expanded to cover cheques.

22. Several representatives commented favourably
on the revision by the International Chamber of Com
merce (ICC) of its "Uniform Customs and Practice
for Documentary Credits". In that connexion, they
welcomed the efforts of the Commission to transmit to
ICC the views of commercial centres in countries not
represented in that organization.

C. International sale of goods

17. All representatives stressed the importance of
the work of unifying the rules governing the interna
tional sale of goods. They expressed their satisfaction
that the Working Group on the International Sale of
Goods had finished its first reading of the Uniform Law
on the International Sale of Goods (ULIS) annexed to
the Convention of The Hague of 1964 and that the
revised ULIS was less complex than the earlier text. It
was noted that, in accordance with the time-table en
visaged by the Commission, the Working Group would
conclude its work of revising ULIS within the next two
years. Many representatives expressed the hope that
the revised ULIS would be widely acceptable to States
with different legal and economic systems and that it
would take into account the particular interests of the
developing countries.

18. Some representatives noted that the Working
Group on the International Sale of Goods still had a
great deal of work left, since it had yet to consider the
Convention on the Law Applicable to the International
Sale of Goods done at The Hague in 1955 and the
Uniform Law on the Formation of Contracts for the
International Sale of Goods done at The Hague in 1964.

19. One representative stressed the importance of
the Commission's work in developing general condi
tions of sale in that such general conditions would
greatly facilitate international trade. Another represen
tative expressed the view that the development of
general conditions of sale should be left to commercial
practice.

15. Some representatives noted that the recent en- E. International legislation on shipping
largement of the membership of the Commision, from
29 to 36 States, increased the number of experts upon 23. All representatives who spoke on the subject
whom the Commission and its Working Groups could commended the Working Group on International Legis-
rely. lation on Shipping on the progress made in revising

the existing rules governing the liability of carriers of
16. There was general agreement that it was for the goods by sea. It was stated that the results achieved by

Commission itself to review its work programme and the Working Group represented a well-balanced com-
to establish its working methods. promise between the different interests involved and

also reflected the interests of developing countries hav
ing small or no merchant fleets.

24. Several representatives supported the decision
of the Working Group that the revised rules should
form a new convention rather than a second Protocol to
the International Convention for the Unification of
certain Rules relating to Bills of Lading signed at Brus
sels in 1924. One representative stated that the Com
mission should limit itself to revising the Convention of
1924 and its Protocol of 1968.
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ing of international trade law, which would be held at
Geneva in April 1975, in connexion with the Com
mission's eighth session.

31. Several representatives expressed their apprecia
tion to those Governments that had pledged voluntary
contributions to meet the travel and subsistence ex
penses of participants from developing countries in the
symposium, and expressed the hope that further volun
tary contributions would be forthcoming.

32. Several representatives expressed their gratitude
to the Governments that had offered scholarships to
young lawyers and government officials from develop
ing countries for the study of or practical training in
international trade law.

33. One representative suggested that the Commis
sion should consider holding regional seminars on
international trade law in developing countries, in co
operation with the United Nations Institute for Training
and Research and other interested international organi
zations.

34. One representative noted the importance of dis
seminating Commission documents to research centres
and universities throughout the world and of keeping
these institutions informed of the progress made by the
Commission. Another representative stated that it would
be useful if the Commission disseminated information
concerning national legislation and case law relating to
international trade.

1. Liability for damage caused by products intended
for or involved in international trade

35. Several representatives supported the decision of
the Commission to initiate preliminary work on this
subject and to consider the work of other organizations
in this field. Some representatives stated that the Com
mission should undertake work in this field only if it
did not interfere with the completion of the priority
items on its agenda.

36. Some representatives noted that liability for
damage caused by products involved a question of civil
liability and was not therefore within the Commission's
terms of reference. It was also observed that this topic
gave rise to complex problems which could perhaps

better be considered on a regional rather than a uni
versal level.

J. Future work

37. Most representatives expressed their support for
the work programme and the order of priorities estab
lished in respect thereof by the Commission.

38. Some representatives observed that the Com
mission should also give consideration to the harmoni
zation and unification of the rules of private interna
tional law, while continuing its work of unifying the
substantive rules of international trade law.

39. Some representatives commented on the Com
mission's work on international commercial arbitration
and stressed the need for close collaboration with busi
ness circles and international institutions active in this
field, such as the International Chamber of Commerce.

40. One representative stated that the Commission
should endeavour to develop uniform rules governing
the validity of contracts in general, since there was little
difference between the various types of contracts. This
representative stated further that the Commission should
consider as its final goal the adoption of a uniform code
of international trade law.

IV. DECISION OF THE SIXTH COMMITTEE

41. At its 1508th meeting, on 27 November,the
Sixth Committee adopted the draft resolution (AjC.6j
L,994) by consensus (see para. 42 below).

RECOMMENDATION OF THE SIXTH COMMITTEE

42. The Sixth Committee recommends to the Gen
eral Assembly the adoption of the following draft
resolution:

Report of the United Nations Commission
on International Trade Law

[Text not reproduced in this section. The draft reso
lution was adopted without change by the General
Assembly as General Assembly resolution 3316
(XXIX). The resolution in final form is reproduced
below in section C.]

C. General Assembly resolution 3316 (XXIX) of 14 December 1974

3316 (XXIX). REPORT OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAW

The General Assembly,

Having considered the report of the United Nations
Commission on International Trade Law on the work
of its seventh session, l

Recalling its resolution 2205 (XXI) of 17 Decem
ber 1966, by which it established the United Nations
Commission on International Trade Law and defined
the object and terms of reference of the Commission,

1 Official Records of the General Assembly, Twenty-ninth
Session, Supplement No. 17 (A/9617); UNCITRAL Yearbook,
vol. V: 1974, part one, II, A.

Further recalling its resolution 2421 (XXIII) of
18 December 1968, 2502 (XXIV) of 12 November
1969, 2635 (XXV) of 12 November 1970, 2766
(XXVI) of 17 November 1971, 2928 (XXVII) of
28 November 1972 and 3108 (XXVIII) of 12 Decem
ber 1973 concerning the reports of the United Nations
Commission on International Trade Law on the work
of its first to sixth sessions,

Reaffirming its conviction that the progressive har
monization and unification of international trade law,
in reducing or removing legal obstacles to the flow of
international trade, especially those affecting the devel
oping countries, would significantly contribute to uni
versal economic co-operation among all States on a
basis of equality and to the elimination of discrimina-
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INTRODUCTION

1. The present report of the United Nations Com
mission on International Trade Law covers the Com
mission's eighth session, held at Geneva from 1 to 17
April 1975.

2. Pursuant to General Assembly resolution 2205
(XXI) of 17 December 1966, this report is submitted
to the General Assembly and is also submitted for com
ments to the United Nations Conference on Trade and
Development.

CHAPTER I. ORGANIZATION OF THE SESSION

A. Opening
3. The United Nations Commission on International

Trade Law (UNCITRAL) commenced its eighth ses
sion on 1 April 1975. The session was opened on be
half of the Secretary-General by Mr. Blaine Sloan,
Director of the General Legal Division, Office of Legal
Affairs.

B. Membership and attendance
4. General Assembly resolution 2205 (XXI) estab

lished the Commission with a membership of 29
States, elected by the Assembly. By resolution 3108

* Official Records of the General Assembly: Twenty-ninth
Session, Supplement No. 17.

(XXVIII), the General Assembly increased the mem
bership of the Commission from 29 to 36 States. The
present members of the Commission, elected on 12
November 1970 and 12 December 1973, are the fol
lowing States: 1 Argentina, Australia,* Austria,* Bar
bados, Belgium, Brazil, Bulgaria, Chile,* Cyprus,
Czechoslovakia, Egypt,* France,* Gabon, Germany
(Federal Republic of), Ghana,* Greece, Guyana,·
Hungary, India, Japan,* Kenya, Mexico, Nepal,* Ni
geria, * Norway,* Philippines, Poland,* Sierra Leone,

1 Pursuant to General Assembly resolution 2205 (XXI), the
members of the Commission are elected for a term of six
years except that, in connexion with the initial election, the
term~ of 14 members, selected by the President of the Assem
bly, by drawing lots, expired at the end of three years (31
December 1970); the terms of the 15 other members expired
at the end of six years (31 December 1973). Accordingly, the
General Assembly, at its twenty-fifth session elected 14 mem
bers to serve for a full term of six years, ending on 13 Decem
ber 1976, and, at its twenty-eighth session, elected 15 members
to serve for a full term of six years, ending on 31 December
1979. The General Assembly, at its twenty-eighth session, also
elected seven additional members. Of these additional mem
bers, the terms of three members, selected by the President of
the Assembly, by drawing lots, will expire at the end of three
years (31 December 1976) and the terms of four members
will expire at the end of six years (31 December 1979). The
terms of the members marked with an asterisk will expire on
31 December 1976. The terms of the other members will ex
pire on 31 December 1979.

9
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Singapore,* Somalia,* Syrian Arab Republic, Union
of Soviet Socialist Republics,* United Kingdom of
Great Britain and Northern Ireland,* United Republic
of Tanzania,* United States of America and Zaire.

5. With the exception of Guyana, Kenya, Somalia,
the United Republic of Tanzania and Zaire, all mem
bers of the Commission were represented at the session.

6. The following United Nations organs, specialized
agencies, intergovernmental organizations, and inter
national non-governmental organizations were repre
sented by observers:
(a) United Nations organs

United Nations Conference on Trade and Development;
Economic Commission for Europe.

(b) Specialized agencies
Inter-Governmental Maritime Consultative Organization;
International Monetary Fund.

(c) Intergovernmental organizations
Commission of the European Communities; Council of
Europe; Council for Mutual Economic Assistance; East
African Community; European Free Trade Association;
Hague Conference on Private International Law; Interna
tional Institute for the Unification of Private Law.

(d) International non-governmental organizations
International Bar Association; International Chamber of
Commerce; International Law Association; International
Union of Marine Insurance.

C. Election of officers

7. The Commission elected the following officers
by acclamation: 2

Chairman Mr. R. Loewe (Austria)
Vice-Chairman Mr. E. Sam (Ghana)
Vice-Chairman Mr. N. Gueiros (Brazil)
Vice-Chairman Mr. L. Gorbanov (Bulgaria)
Rapporteur Mr. L. Sumulong (Philippines)

D. Agenda

8. The agenda of the session as adopted by the
Commission at its 151st meeting, on 1 April 1975, was
as follows:

1. Opening of the session
2. Election of officers
3. Adoption of the agenda; tentative schedule of meetings
4. International sale of goods:

(a) Uniform rules governing the international sale of
goods

(b) General conditions of sale and standard contracts
5. International payments:

(a) Draft uniform law on international bills of exchange
and international promissory notes

(b) Bankers' commercial credits
(c) Bank guarantees (contract and payment guarantees)
(d) Security interests in goods

2 The elections took place at the 151st meeting, on 1 April
1975, and at the 153rd meeting, on 2 April 1975. In accord
ance with a decision taken by the Commission at its first ses
sion, the Commission has three Vice-Chairmen, so that,
together with the Chairman and Rapporteur, each of the five
groups of States listed in General Assembly resolution 2205
(XXI), section II, paragraph 1, will be represented on the
bureau of the Commission (see Official Records of the General
Assembly, Twenty-third Session, Supplement No. 16 (A/7216),
para. 14; (UNCITRAL Yearbook, vol. 1: 1968-1970, part two,
I, A).

6. International legislation on shipping
7. International commercial arbitration
8. Multinational enterprises
9. Liability for damage caused by products intended for or

involved in international trade
10. Training and assistance in the field of international trade

law
II. Future work
12. Other business
13. Date and place of the ninth session
14. Adoption of the report of the Commission

E. Decisions of the Commission

9. The decisions taken by the Commission in the
course of its eighth session were all reached by con·
sensus.

F. Adoption of the report

10. The Commission adopted the present report at
its 171st and 172nd meetings, on 17 April 1975.

CHAPTER II. INTERNATIONAL SALE OF GOODS

A. Uniform rules governing the international
sale of goods

Report of the Working Group
11. The Commission had before it the report of the

Working Group on the International Sale of Goods on
the work of its sixth session, held at New York from
27 January to 7 February 1975 (A/CN.9/100). The
report sets forth the progress made by the Working
Group in implementing the mandate given to it by the
Commission to ascertain which modifications of the
text of the Uniform Law on the International Sale of
qoods ~ULIS), annexed to the 1964 Hague Conven
tion, mIght render such text capable of wider accep
tance, or to elaborate a new text for the same purpose.3

12. The report describes the action taken by the
Working Group at its sixth session on articles 1 to 83
of ULIS. In respect of those articles, the Working
Group considered only those provisions concerning
which there was either a pending question at the con
clusion of its fifth session4 or substantial support for
consideration of the matter. The report also sets forth
in annex I the revised text of the uniform rules, which
is the result of action taken by the Working Group
at its first six sessions. The report includes comments
and proposals of representatives on the pending ques
tions. The progress made by the Working Group at its
sixth session is summarized below.

(a) Before proceeding to a discussion of the articles
of the revised text of ULIS, the Working Group de
cided that the revised text should be drafted in the form

3 Official Records of the General Assembly, Twenty-fourth
Session, Supplement No. 18 (AI7618), para. 38, para. 3 (a)
of the resolution contained therein (UNCITRAL Yearbook,
vol. I: 1968-1970, part two, II); ibid., Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 92, subpara. 1 (c) of the
resolution contained therein (UNCITRAL Yearbook, vol. n:
1971, part one, II). The 1964 Hague Convention relating to
a Uniform Law on the International Sale of Goods and the
annexed Uniform Law (ULIS) appear in the Register of Texts
of Conventions and Other Instruments Concerning Interna
tional Trade Law, vol. I (United Nations publication, Sales
No.: E.71.V.3), chap. I, sect. 1.

4 Official Records of the General Assembly, Twenty-ninth
Session, Supplement No. 17 (A/9617), para. 15.
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of an "integrated" convention entitled "Convention on
the International Sale of Goods" rather than as a uni
form law annexed to a convention (A/CN.9/100, para.
13), and requested the Secretariat to structure the
draft provisions accordingly.s

(b) The Working Group also decided that the form
ulations in the Convention on the Limitation Period in
the International Sale of Goods (A/CONF.63/15)
should be followed to the largest extent possible when
ever there was a similar text in the Convention on the
International Sale of Goods (A/CN.9/100, para. 16).
However, the Working Group pointed out that, since the
issues arising in limitation and the sale of goods were
not always similar, it would not be desirable to adopt
the text of the Limitation Convention in the Sales Con
vention where that would lead to an inappropriate
result.

(c) Because the sixth session of the Working Group
was devoted primarily to questions not settled at the
fifth session, no major changes in concept or structure
were proposed.

(d) The provisions on usages were redrafted by the
Working Group to make it clear that usages become
binding on a party only as a part of the contract of
sale. The parties are considered, unless they have
otherwise agreed, to have impliedly made applicable to
their contract a usage of which they knew or had rea
son to know and which in international trade is widely
known to, and regularly observed by, parties to con
tracts of the type involved in the particular trade con
cerned (A/CN.9/100, paras. 34-42; annex I, art. 8).

(e) In regard to the period of time during which
the buyer could give notice of lack of conformity of
the goods, the Working Group decided that the buyer
shall lose that right if he had not given notice thereof
to the seller at the latest within a period of two years
from the time the goods were actually handed over,
except that the parties might derogate from such a
limitation by providing for a period of guarantee
(A/CN.9/100, paras. 60-65; annex I, art. 23).

(I) In regard to the right of the parties to declare
the contract avoided, the Working Group decided that
they should not lose that right by delay in giving notice
(A/CN.9/100, paras. 75-79, 96-98; annex I, arts. 30
and 45). In this connexion, the view was expressed in
the Working Group that losing the right to declare the
contract avoided would be excessively hard on the party
not in breach, because in certain circumstances the pro
posed text would require two notices; a first ~lOtice of
his intention to avoid, and a second of hIS actual
avoidance.

(g) In regard to excused non-performance of obli
gations under a contract, the Working Group adopted
a text, which provides that, where a party has ~ot pe!
formed one of his obligations, he shall not be hable ill

damages for such non-performance if he proves ~hat
it was due to an impediment which has occurred WIth
out fault on his part. The Working Group decided that
for this purpose there shall be deemed to be fault un
less the non-performing party proves that he could
not reasonably have been expected to take into account
or to avoid or to overcome the impediment (A/CN.9/
100, paras. 102-107; annex I, art. 50).

5 The text (A/CN.91100, annex I) is presented in the form
of a convention and has been renumbered.

(h) The Working Group requested the Secretariat
to draw up a commentary on the Convention on the
International Sale of Goods based on the reports of
the sessions of the Working Group and the various
studies made and to transmit a draft of the commentary
to representatives for unofficial comment. It was agreed
that the commentary should have an unofficial charac
acter (A/CN.9/100, para. 119).

13. With J;espect to its future work, the Commission
noted that the Working Group expects to be able to
hold at its next session a preliminary discussion on the
formation and validity of contracts of sale6 so as to
give the Secretariat, if appropriate, directions as to the
studies which the Working Group may wish it to under
take in that field. 7

Consideration of the report by the CommissionS
14. In considering the report of the Working Group,

the Commission followed its general policy of only
considering the progress made and not the substance
of the work carried out by a Working Group until it
had completed that work.

15. The Commission considered whether, once the
Working Group had completed the final text of the
draft Convention on the International Sale of Goods,
it should follow the same procedure as that followed
in respect of the draft Convention on the Carriage of
Goods by Sea, prepared by the Working Group on
International Shipping Legislation, and request the
Secretary-General to transmit the draft Convention to
Governments and interested international organizations
for comment, prior to its consideration by the Commis
sion in plenary session. Some representatives were in
favour of a restricted consultation, limited only to the
members of UNCITRAL. Other representatives were
of the view that as wide a consultation as possible
should be effected before the consideration of the draft
Convention by the Commission at its tenth session.
The Commission decided to follow the procedure
adopted in respect of the draft Convention on the Car
riage of Goods by Sea and that, therefore, once the
text of the Convention on the International Sale of
Goods was completed by the Working Group, it should
be circulated to Governments and interested interna
tional organizations for comment. It was agreed that
they should be invited to focus their observations, as far
as possible, on fundamental issues.

16. The Commission also considered the following:
(a) Whether the proposed Sales Convention and the

rules on the formation and validity of contracts of sale
should be incorporated in a single convention; or

(b) Whether the rules on the formation and validity
of contracts of sale should be the subject-matter of a
separate convention.
If the latter course were adopted, the Commission
considered:

(a) Whether this separate convention should be
considered at the conference of plenipotentiaries at
which the Sales Convention will be considered; or

6 For the mandate of the Working Group, see Official Rec
ords of the General Assembly, Twenty-ninth Session, Supple
ment No. 17 (A/9617), para. 93.

7 Ibid., para. 118.
8 The Commission considered the subject at its 151st and

152nd meetings on 1 April 1975, its 159th meeting on 8 April
1975, and its 168th meeting on 14 April 1975.
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(b) Whether this separate convention should be con
sidered at a different conference. There was general
agreement that it would be desirable for the Sales Con
vention and the rules on formation and validity to be
considered at the same conference. However, the view
was also expressed that consideration of the Sales Con
vention should not be postponed if it appeared that the
rules on formation and validity would not be ready for
some time. It was agreed to defer any decision on this
question until the tenth session of the Commission.

Decision of the Commission

17. The Commission, at its 159th meeting, on 7
April 1975, adopted unanimously the following deci
sion:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the report of
the Working Group on the International Sale of
Goods on the work of its sixth session;

2. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission at its second session and to complete
the work expeditiously;

3. Requests the Secretary-General:

(a) To transmit the draft Convention on the In
ternational Sale of Goods, when completed by the
Working Group, to Governments and interested inter
national organizations for their comments, and when
doing so, to recommend that they should, as far as
possible, focus their observations on fundamental is
sues in view of the fact that they would again be
invited to submit comments on and amendments to,
the draft Convention in connexion with a conference
of plenipotentiaries to which the draft Convention, as
approved by the Commission, would be submitted for
adoption;

(b) To prepare an analysis of such comments for
consideration by the Commission at its tenth session.

B. General conditions of sale and standard contracts

18. The Commission, at its third session, requested
the Secretary~General "to commence a study on the
feasibility of developing general conditions embracing a
wider scope of commodities".9 Pursuant to this request,
the Secretary-General submitted progress reports to the
Commission at its fourth (A/CN.9/54)IO and fifth
(A/CN.9/89) sessions. The final report on the feasi
bility study, submitted to the Commission at its sixth
session, concluded that "it appears feasible to draw up a
set of 'general' general conditions that would be appli
cable ... to a wide range of commodities" (A/CN.9I
78, para. 198),11 On the basis of that report, the Com
mission requested the Secretary-General "to continue

9 Official Records of the General Assembly, Twenty-fifth Ses
sion Supplement No. 17 (A/8017), para. 102, para. (b) of
the resolution contained therein (UNCITRAL Yearbook,
vol. I: 1968-1970, part two, III, A).

10 For the printed text, see UNCITRAL Yearbook, vol. II:
1971, part two, I, B, 1.

11 For the printed te~t. see UNCITRAL Yearbook, voL IV:
1973, part two, I, B.

work on the preparation of a set of uniform general
conditions".12

19. At the present session, the Commission had
before it a report of the Secretary-General to which was
annexed a draft set of "general" general conditions (AI
CN.9/98).

20. The report indicates that the draft set of general
conditions proceeds from the idea that "general" gen
eral conditions applicable to a wide range of commod
ities and a law of sales, also applicable to a wide range
of commodities, are closely interconnected.13 In both
cases a general framework of rights and obligations is
established and the parties may adapt those rights and
obligations to their own needs by agreeing on the ele
ments unique to their contract, that is, description of
the goods, quantity, price etc., and by varying the gen
eral rights and obligations by specific contract clauses
if that would seem necessary or appropriate.

21. It was also suggested in the report that the gen
eral conditions should be in harmony with the Conven
tion on the International Sale of Goods in the form in
which it is being revised by the Commission's Working
Group on the International Sale of Goods. The report
suggests that the best means of assuring this harmony
is to use the language of the Convention for the basic
provisions of the general conditions. In some specific
trades, it would be necessary or desirable to vary or
add to these general provisions. It was suggested in the
report that, if the Commission were to accept this ap
proach, it might wish to request the Secretariat to con
sult with representatives of these trades when drafting
the substitutive or additional clauses of the "general"
general conditions for the use of their trade. 14

Consideration of the report by the. Commission15

22. Many representatives expressed themselves in
favour of the continuation of work on general condi
tions. There was a wide measure of agreement that the
general conditions should not conflict with the provi
sions in the Convention on the International Sale of
Goods. Doubts were expressed, however, whether the
general conditions should contain the same provisions
as those laid down in the Sales Convention, taking into
consideration that the general conditions are part of
the contract.

23. Several representatives were of the opinion that
a set of "general" general conditions would not corres
pond to commercial needs. Some of those representa
tives observed that "general" general conditions could
only be based on general provisions which would neces
sarily be analogous to the provisions of the uniform
law on sales; for this reason, and because of the work
carried out in respect of the revision of the Uniform
Law on the International Sale of Goods (ULIS), there
would be little interest, if any, in preparing "general"
general conditions. The view was expressed that the
Commission should prepare general conditions for use

12 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 17 (A/9017), para. 24 (UNCITRAL
Yearbook, vol. IV: 1973, part one, II, A).

13 The relationship between the proposed general conditions
of sale and the law of sales was discussed in the report (AI
CN.9/98, paras. 8-25).

14 Ibid., para. 21.
15 This subject was considered by the Commission at its

152nd meeting, held on 1 April 1975.
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in specific trades or for specific commodities only if a
desire for such conditions had been expressed by the
trade concerned.

24. The Commission was in agreement that the
Secretariat should continue its work on general condi
tions. In particular, the Secretariat should consult with
interested commercial circles in respect of the practical
need for "general" general conditions or for general
conditions for use in a specific trade or for a specific
commodity and should report thereon to the Commis
sion at a future session. It was agreed that, for this
purpose, the Secretariat would be authoriZed to estab
lish a study group composed of representatives of
regional commissions, interested trade associations,
chambers of commerce and similar organizations from
different regions.

Decision of the Commission
25. The Commission, at its 152nd meeting, on 1

April 1975, unanimously adopted the following decision:
The United Nations Commission on International

Trade Law
Requests the Secretary-General:
(a) To make inquiries about the practical need

for "general" general conditions for use in a wide
variety of trades, and, if appropriate, to continue
work on the preparation of such conditions;

(b) To establish, for purposes of consultation, a
study group composed of representatives of regional
commissions, interested trade associations., chambers
of commerce, and similar organizations from differ
ent regions;

(c) To report to the Commission at a future ses
sion on the progress made in respect of this project.

CHAPTER III. INTERNATIONAL PAYMENTS

A. Negotiable instruments
Report of the Working Group

26. The Commission had before it the report of the
Working Group on International Negotiable Instruments
on the work of its third session, held at Geneva from
6 to 17 January 1975 (A/CN.9/99). The report sets
forth the progress made by the Working Group (a)
in preparing a final draft uniform law on international
bills of exchange and international promissory notes,
and (b) in considering the desirability of preparing
uniform rules applicable to international cheques.16

(i) Uniform law on internatiofUll bills of exchange
and international promissory notes

27. As indicated in the report, the Working Group
at its third session considered articles 63 to 78 of the
draft uniform law on international bills of exchange
and international promissory notes prepared by the
Secretary-General in response to a decision by the
Commission,17 The proposed uniform law will establish
uniform rules applicable to an international negotiable

16 For the terms of reference of the Working Group, see
Official Records of the General Assembly, Twenty-seventh
Session, Supplement No. 17 (A/8717), para. 61 (UNCITRAL
Yearbook, vol. In: 1972), part one, II, A.

17 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), para. 35 (UNCITRAL
Yearbook, vol. II: 1971), part one, n, A. The draft uniform
law and commentary are set forth in A/CN.9/WG.IV/WP.21.

instrument (bill of exchange or promissory note) for
optional use in international payments.

28. The report sets forth the deliberations and con
clusions of the Working Group with respect to notice
of dishonour upon non-acceptance or non-payment, the
sum that is due to the holder and to a party secondarily
liable, discharge of liability on an instrument and the
question of limitation of legal proceedings and pre
scription of rights arising in the context of an inter
national instrument.

(ii) Uniform rules applicable to internatiofUll
cheques

29. The Commission, at its fifth session, also re
quested its Working Group on International Negotiable
Instruments to consider the desirability of preparing
uniform rules applicable to international cheques, and
to consider whether this can best be achieved by ex
tending the application of the draft uniform law on
international bills of exchange and international promis
sory notes to international cheques or by drawing up
a separate uniform law on international cheques. The
Working Group was requested to report its conclusions
on these questions to the Commission at a future ses
sion. At its third session, the Working Group had
before it a note by the Secretariat (A/CN.9/WG.IV/
CRP.5) setting forth the first results of inquiries made
by the Secretariat in consultation with the UNCITRAL
Study Group on International Payments. The Working
Group requested the Secretariat and the Study Group
to complete their inquiries and to submit, at a future
session, a full report on the use of cheques for settling
international payments and the legal problems arising
in this connexion. In particular, the Secretariat was
requested to obtain information regarding the impact,
in the near future, of the increased use of telegraphic
transfers and of the development of telecommunication
systems between banks on the use of cheques for
settling international payments. .

Consideration of the report by the Commission18

30. The Commission, in accordance with its general
policy of considering the substance of the work carried
out by working groups only upon completion of that
work, took note of the report of the Working Group
on International Negotiable Instruments. Represent
atives who spoke on the subject expressed satisfaction
with the progress made by the Working Group.

31. The Commission decided to consider the timing
of the fourth session of the Working Group in relation
to schedules for other working groups under item 11
of the agenda, entitled "Future work" .19

Decision of the Commission
32. The Commission, at its 154th meeting on 3

April 1975, adopted unanimously the following deci
sion:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the report of
the Working Group on International Negotiable In
struments on the work of its third session;

18 The Commission considered this subject at its 154th meet
ing on 3 April 1975.

19 See chap. IX, para. 116 below.



14 Yearbook of the United Nations Commission on International Trade Law, 1975, Volume VI

2. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission in the decision adopted in respect of
negotiable instruments at its fifth session and to com
plete that work expeditiously;

3. Requests the Secretary-General to carry out,
in accordance with the directives of the Working
Group on International Negotiable Instruments,
further work in connexion with the draft uniform
law on international bills of exchange and with the
inquiries regarding the use of cheques for settling
international payments, in consultation with the Com
mission's Study Group on International Payments,
composed of experts provided by interested interna
tional organizations and banking and trade institu
tions, and for these purposes to convene meetings
as required.

B. Bankers' commercial credits2°

33. This subject is concerned with the revision by
the International Chamber of Commerce (ICC) of
"Uniform Customs and Practice for Documentary Cred
its", drawn up by ICC in 1933 and subsequently re
vised by it in 1951 and 1962. At previous sessions,21
the Commission stressed the importance of commercial
letters of credit in ensuring payment for international
trade transactions and expressed the opinion that it
would be in the interest of international trade if the
views of countries not represented in ICC were taken
into account by ICC in the revision of "Uniform Cus
toms". In order to achieve this, the Commission, at its
third session, requested the Secretary-General to invite
Governments and interested bank and trade institutions
to communicate to him, for transmission to ICC, their
observations on the operation of "Uniform Customs
and Practice for Documentary Credits", so that these
observations could be taken into account by the Com
mission on Banking Technique and Practice of ICC
entrusted with the revision.

34. At the present session, the Commission had
before it a note by the Secretary-General, setting forth,
in annex I, the observations of ICC in respect of its
work and, in annex II, the text of the 1974 revision
of "Uniform Customs and Practice for Documentary
Credits" (A/CN.9/101). The Commission also had
before it a report of the Secretary-General, setting forth
an analysis of the observations received in respect of
the 1962 version of "Uniform Customs and Practice

20 The Commission considered this subject at its 155th meet
ing on 3 April 1975, and at its 171st meeting on 17 April
1975. .

21 Official Records of the General Assembly, Twenty-third
Session, Supplement No. 16 (A/7216), para. 48, subparas. 23
and 28 (UNCITRAL Yearbook, vol. I: 1968-1970, part two,
I, A); ibid., Twenty-fourth Session, Supplement No. 18
(A17618), paras. 90-95 (UNCITRAL Yearbook, vol. I:
1968-1970, part two, II, A); ibid., Twenty-fifth Session, Sup
plement No. 17 (A/8017), paras. 119-126 (UNCITRAL Year
book, Vol. I: 1968-1970, part two, III, A); ibid., Twenty-sixth
Session Supplement No. 17 (A/8417), paras. 36-43 (UN
CITRAL Yearbook, vol. II: 1971, part one, II, A); ibid.,
Twenty-seventh Session, Supplement No. 17 (A/8717), paras.
63-66 (UNCITRAL Yearbook, vol. III: 1972, part one, II, A);
ibid., Twenty-eighth Session, Supplement No. 17 (A/9017),
paras. 37-45 (UNCITRAL Yearbook, vol. IV: 1973, part one,
II, A); and ibid., Twenty-ninth Session, Supplement No. 17
(A/9617), paras. 30-35 (UNCITRAL Yearbook, vol. V:
1974, para. one, II, A).

for Documentary Credits" and its revision by ICC
(A/CN.9/101/Add.l).

35. There was general agreement among represent
atives that, while the Commission could not adopt the
1974 revision of "Uniform Customs", it should con
sider the desirability of commending the use of "Uni
form Customs" in transactions involving the establish
ment of a documentary credit.

36. The observer of ICC, in commenting on the
1974 text of "Uniform Customs", expressed his appre
ciation for the valuable assistance which the Commis
sion and its secretariat had given to ICC in the work
of revision and commended the secretariat for the depth
and accuracy of its analysis of the observations and
comments submitted in respect of the 1962 text. That
analysis indicated the changes that had been made in
the 1962 text and listed the proposals that had been
rejected. The observer of ICC stated that the rejection
of certain proposals was due to a variety of reasons,
but mainly because these proposals related to special
cases and were therefore not a suitable basis on which
to frame a general rule.

37. Representatives who spoke on the subject em
phasized the importance of the rules contained in
"Uniform Customs" in that they promoted international
trade through the facilitation of payment. Several rep
resentatives commended ICC for the efficient manner
in which it had promoted co-operation between ICC
and those countries whose Chambers of Commerce
were not members of ICC. As a result of that approach,
the 1974 revision of "Uniform Customs" was a much
more acceptable text than the 1962 verision.

38. Some representatives, while expressing general
agreement with the 1974 revision of "Uniform Cus
toms", drew attention to the fact that "Uniform Cus
toms" were not a set of legal rules. Because of this,
they had doubts about the language used in paragraph
(a) of the General Provisions and Definitions, accord
ing to which the provisions, definitions and articles of
"Uniform Customs" were "binding upon all parties
thereto unless otherwise expressly agreed" (A/CN.9/
101, annex II). In the view of these representatives,
that language was more suited to a statutory legal
provision than to a rule expressive of usage or practices.
The rules of "Uniform Customs" were in the nature
of general conditions and were binding upon parties
only if expressly accepted by them. These represent
atives hoped that ICC, in a future revision, would
modify the formulation of the paragraph in question.
The observer of ICC stated in reply that the rules con
tained in "Uniform Customs" were actually written into
every documentary letter of credit and every applica
tion for a letter of credit; the forms used for letters
of credit and for applications contained an express
clause to the effect that the credit was subject to the
provisions of "Uniform Customs". It was against that
factual background that paragraph (a) of the General
Provisions and Definitions had been formulated.

39. With regard to what action the Commission
should take in respect of the 1974 revision of "Uniform
Customs", most representatives expressed the opinion
that, in view of the practical importance of "Uniform
Customs" for international trade and of the successful
collaboration between the Commission and ICC in
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respect of the subject, the Commission should recom
mend the use of the revised rules. One representative
expressed doubts whether the Commission was author
ized to commend a document emanating from another
source. It was noted that the Commission, at its second
session, had commended the use of "Uniform Customs"
and of "Incoterms".

40. The Commission, at its 155th meeting on 3
April 1975, established a drafting group, composed
of the representatives of Australia, Brazil, Egypt, Hun
gary and Japan, under the chairmanship of the repre
sentative of Brazil, to prepare a draft decision in respect
of the item entitled "Bankers' commercial credits".

Decision of the Commission
41. After consideration of the draft decision, the

Commission, at its 171st meeting on 17 April 1975,
adopted unanimously the following decision:

The United Nations Commission on International
Trade Law,

Expressing its appreciation to the International
Chamber of Commerce for having transmitted to it
the revised text of "Uniform Customs and Practice
for Documentary Credits", which was approved by
the Commission on Banking Technique and Prac
tice of the International Chamber of Commerce on
14 October 1974 and adopted by the Executive
Committee of the International Chamber of Com
merce on 3 December 1974,

Congratulating the International Chamber of Com
merce on having made a further contribution to the
facilitation of international trade by bringing up to
date its rules on documentary credit practice to
allow for developments in transport technology and
changes in commercial practice,

Having regard to the fact that, in revising the
1962 text of "Uniform Customs", the International
Chamber of Commerce has taken into account the
observations made by Governments and banking
and trade institutions of countries not represented
within it and transmitted to it through the Commis
sion,

Noting that "Uniform Customs" constitutes a val
uable contribution to the facilitation of international
trade,

Commends the use of the 1974 revision, as from
1 October 1975, in transactions involving the estab
lishment of a documentary credit.

C. Bank guarantee~2

42. The Commission had before it a note by the
Secretary-General setting forth the observations of ICC
in respect of its work on contract guarantees and pay
ment guarantees (A/CN.9/10l).

43. The Commission was infonned that ICC had
encountered in its work on bank guarantees a number
of fundamental problems, partly because it had at
tempted to prepare one set of rules applicable to sev
eral different types of guarantee. The observer of ICC
stated that ICC was now carrying out a fundamental
re-examination of the problem and of the working
methods that should be used to carry the work to a

22 The Commission considered this subject at its 155th and
156th meetings on 3 and 4 April 1975.

successful conclusion. In this connexion, he stated that
ICC hoped that the Commission's participation in the
work might be enhanced and that this might be
achieved either by the Commission nominating a
representative to attend the meetings of ICC on the
subject or by the establishment of a study group,
similar to the one on international payments, that
would be consulted by ICC in connexion with its work
on bank guarantees.

44. Representatives who spoke on the subject ex
pressed their appreciation to ICC for wishing to
strengthen its collaboration with the Commission in the
field of bank guarantees. However, they were of the
view that no one representative of the Commission
would be able to attend the meetings of ICC and ex
press the views of the Commission as a whole when
the Commission had not yet decided what its views
were.

45. Following consultations among representatives
of the Commission, the Secretariat and the observer of
ICC, the observer of ICC informed the Commission
that ICC would not press for the participation of rep
resentatives of the Commission in the work of its Work
ing Group, and that instead it would establish a study
group on contraot. guarantees, in wbich repl'esentatives
of the Commission who were interested in the question
could participate in their personal capacity, together
with representatives of the Commission's secretariat
and of other international organizations. The Commis
sion took note, with satisfaction, of the suggestions of
the observer of ICC.

Decision of the Commission

46. The Commission, at its 156th meeting on 4
April 1975, adopted unanimously the following deci
sion:

The United Nations Commission on International
Trade Law,

1. Takes note of:

(a) The progress made by the International
Chamber of Commerce in respect of the prepara
tion of uniform rules on contract guarantees and
payment guarantees;

(b) The suggestions made by the International
Chamber of Commerce in respect of methods of
work that would ensure a closer co-operation be
tween it and the Commission in the field of bank
guarantees;

(c) The intention of the International Chamber of
Commerce to establish a study group on contract
guarantees and to invite representatives of the Com
mission to participate in meetings of this study in a
personal capacity;

2. Invites the International Chamber of Com
merce to submit progress reports on its work on
contract and payment guarantees to the Commis
sion at future sessions.

D. Security interests in goods

47. At its third session, the Commission requested
the Secretary-General to make a study of the rules on
security interests in goods under the principal legal
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systems and to make the information available to the
Commission.23

48. At the present session, the Commission had
before it a "Study on security interests", prepared by
Professor Ulrich Drobnig of the Max Planck Institute
for Foreign and Private International Law, Hamburg,
the Federal Republic of Germany (ST/LEG/ll), and
a report of the Secretary-General, entitled "Security
interests in goods" (A/CN.9/102). Section I of the
Secretary-General's report summarizes the study, while
section II sets forth the conclusions reached in respect
of the possible unification or harmonization of the law
of security interests in the context of international
trade, and suggestions for future work on this subject.

49. The "Study on security interests", which is
based on existing studies in this area and on the replies
sent by 19 Governments in response to a request for
information, contains a comparative study of the law
on this subject in a number of countries.

50. The report of the Secretary-General suggests
that, on the basis of the study, it could be concluded
that an important need in international commerce
would be filled if a security interest, which would be
enforceable by the foreign creditor against the debtor
and third parties in the country where the goods are
situated, were made available, through uniform rules,

, to merchants and trade and financing institutions.
51. The report also suggests that the Commission

might wish to consider the feasibility of preparing uni
form rules at a later stage in the light of a further
study that would bring into focus the kind and scope
of such rules.
Consideration of the study and report of the Com

mission24

52. The suggestion was made by several representa
tives that the "Study on security interests" (ST/LEG/
11) should be completed by including the law of addi
tional countries, in particular of the socialist States of
Eastern Europe, in view of the fact that it contained
erroneous information on security interests recognized
by the laws of several countries, and in particular those
of the socialist States of Eastern Europe.

53. The Commission was informed of the current
programme of work of the European Economic Com
munity in respect of security interests. The observer of
the Commission of the European Communities stated
that the Community was preparing three drafts: one
draft convention concerned the unification of rules of
conflict concerning rights in rem, in respect of mov
able goods; a second draft convention dealt with the
recognition and enforcement of security interests. an?
their effect in the event of bankruptcy or other liqUl
dation proceedings resulting from the insolvency of a
debtor; a third draft directive was designed to ensure
the recognition of a security interest established in one
member State of the Community when the encumbered
goods were moved to another.

54. The Commission was also informed that the
Law Association for Asia and the Western Pacific
(LAWASIA) , in collaboration with the Asian Devel-

23 Official Records of the General Assembly, Twenty-fifth
Session, Supplement No. 17 (A/8017), para. 145 (UNCITRAL
Yearbook, vol. I: 1968-1970, part two, ill, A).

24 The Commission considered this subject at its 157th and
158th meetings on 7 April 1975.

opment Bank, was engaged in a programme of research
on the types of security interests which national de
velopment banks and other financing institutions of
the same kind might employ.

55. The Commission was in agreement that, in view
of the possible practical importance of security inter
ests in international trade, the subject deserved to be
studied further. It was suggested that a further study
should include a consideration of the practical eco
nomic significance of creating a security interest for
international trade, as well as the form which any such
security interest might take.

56. Some representatives stated that the study
should concentrate on the rights of the unpaid seller.
Other representatives were of the view that the rights
of institutions financing the sale should also be con
sidered. One representative suggested that the study
should concentrate on security for JP.edium-term credit.
Still other representatives considered that, at this stage,
no limitations should be put on the study to be con
ducted by the Secretariat on the principle that the
Commission could not decide on 'the direction its work
should take until the study had been completed.

57. Several representatives suggested that special
attention should be given to the trust receipt. It was
suggested that the Secretariat consult with the Inter
national Chamber of Commerce on the feasibility of
preparing uniform rules governing trust receipts where
banks are financing the transaction.

58. Some representatives suggested that the study
should consider whether a new security interest for the
financing of international trade should be limited to
the financing of goods not intended for resale, since
security interests in inventory raised difficult problems
in respect of the rights of third party purchasers of
goods encumbered by a security interest.

59. The observer of the International Institute for
the Unification of Private Law (UNIDROIT) referred
to the growing practice of leasing equipment and ma
chinery where the user was able to specify exactly
which type of equipment he wished the lessor to pur
chase. It was suggested that this form of contract
served many of the same economic functions as a
security interest.

60. One representative suggested that, if it were
considered desirable that any security interest for the
financing of international trade should have as one
element a system of registration, the possibility of a
world-wide computer-assisted registration system should
be explored.

61. Another representative suggested that the rela
tionship between the rights of the creditor under a
security interest in specific goods and the rights of the
State to seize those goods because of unpaid taxes
should be explored.

62. Several representatives requested the Secretariat
to make available in a document the introduction given
by it orally to the Commission in respect of article 9
of the Uniform Commercial Code of the United States
of America.
Decision of the Commission

63. The Commission, at its 158th meeting, on 7
April 1975, adopted unanimously the following deci
sion:
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The United Nations Commission on International
Trade Law,

Requests the Secretary-General:
(a) To complete the "Study on security inter

ests" by including the law of additional countries,
in particular of the socialist States of Eastern
Europe;

(b) To continue the feasibility study on the pos
sible scope and content of uniform rules on security
interests in goods and, for this purpose, to consult
with interested international organizations and trade
and financing institutions;

(c) To submit a progress report to the Commis
sion at its ninth session and a final report at its tenth
session.

CHAPTER IV. INTERNATIONAL LEGISLATION
ON SHIPPING

A. Introduction

64. The Commission, at its fourth session, decided
to examine the rules governing the responsibility of
ocean carriers for cargo.25 The Commission decided
that:

"The rules and practices concerning bills of lad
ing, including those rules contained in the Interna
tional Convention for the Unification of Certain
Rules of Law relating to Bills of Lading (the Brus
sels Convention 1924) 26 and in the Protocol to
amend that Conv,ention (the Brussels Protocol 1968),
should be examined with a view to revising and am
plifying the rules as appropriate, and that a new
international convention may if appropriate be pre
pared for adoption under the auspices of the United
Nations."
65. To carry out this programme of work, the Com

mission established an enlarged Working Group on
International Legislation on Shipping consisting of 21
members of the Commission. The reports of the Work
ing Group on its first six sessions have been previously
reviewed by the Commission.27 At the present session28

the reports of the Working Group on the work of its
seventh (A/CN.9/96) and eighth (A/CN.9/105) ses
sions were placed before the Commission, and intro
duced by the Chairman of the Working Group.

25 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), paras. 10-23 (UN
CITRAL Yearbook, vol. II: 1971, part one, II, A). For the
Commission's prior action on the subject of international legis
lation on shipping, see ibid., Twenty-fourth Session, Supple
ment No. 18 (A/7618), paras. 114-133 (UNCITRAL Year
book, vol. I. 1968-1970, part two, II, A); ibid., Twenty-fifth
Session, Supplement No. 17 (A/8017), paras. 157-166 (UN
CITRAL Yearbook, vol. I: 1968-1970, part two, III, A);
ibid., Twenty-seventh Session, Supplement No. 17 (A/8717),
paras. 44-51 (UNCITRAL Yearbook, vol. III: 1972, part
one, II, A); ibid., Twenty-eighth Session, Supplement No. 17
(A/9017), paras. 46-61 (UNCITRAL Yearbook, vol. IV:
1973, part one, II, A); and ibid., Twenty-ninth Session, Sup
plement No. 17 (A/9617), paras. 38-53 (UNCITRAL Year
book, vol. V: 1974, part one, II, A).

26 League of Nations, Treaty Series, vol. CXX (1931-1932),
No. 2764.

27 For references to the reports of the work of the Com
mission at these sessions, see foot-note 25 above.

28 The Commission considered the subject at its 156th meet
ing on 4 April 1975.

B. Report on the seventh session of the
Working Group

66. In his introduction of this report, the Chair
man of the Working Group pointed out that the Work
ing Group had considered the following subjects: con
tents and legal effect of documents evidencing the
contract of carriage; validity and effect of letters of
guarantee; and definition of contract of carriage and of
consignee. The work of the Working Group at its
seventh session is summarized in paragraphs 67 to 69
below.
(i) Contents and legal effect of documents

evidencing the contract of carriage
67. The Working Group considered the advisabil

ity of formulating a definition of the term "bill of
lading", and decided that such a definition would serve
a useful purpose (A/CN.9/96, paras. 17-19 and 61).
The Working Group also considered the required con
tents of a bill of lading, and decided that the bill of
lading should set out certain items of information addi
tional to those required to be set out by the Brussels
Convention of 1924 (A/CN.9/96, paras. 21-36 and
61 ). With respect to documents evidencing contracts
of carriage other than bills of lading, the Working
Group decided that when a carrier issues a document
other than a bill of lading, such a document should be
prima facie evidence of the taking over by the carrier
of the goods as therein described (A/CN.9/96, paras.
56-59 and 61). In regard to particulars supplied by
the shipper concerning the description of the goods,
the Working Group decided that, where the carrier had
reasonable grounds for suspecting that they did not
accurately represent the goods taken over, or where
he had no reasonable means of checking their accu
racy, he should be bound to make special note on the
bill of lading of such grounds or inaccuracies, or of
the absence of reasonable means of checking (A/CN.9/
96, paras. 39-42 and 61). In regard to the evidentiary
effect of particulars stated· by the carrier in the bill of
lading, the Working Group decided that, except for
particulars in regard to which the carrier had entered
a reservation, the bill of lading should be prima facie
evidence of the taking over by the carrier of the goods
described in the bill of lading, and that proof to the
contrary should not be admissible when the bill of lad
ing had been transferred to a third party who in good
faith had acted in reliance on the description of the
good~ therein (A/CN.9/96, paras. 46-49 and 61).
The Working Group adopted texts giving effect to
these decisions (A/CN.9/96, para. 61).
(ii) Validity and effect of letters of guarantee

68. The Working Group considered difficulties
which might arise where a letter of guarantee was given
to the carrier by a shipper undertaking to indemnify
the carrier for the liability the carrier might incur to
wards a third party as a result of inaccurate informa
tion in the bill of lading regarding matters such as the
weight, quantity and condition of the goods. The
Working Group decided that such a letter of guaran
tee or agreement should be void as against any third
party to whom the bill of lading had been transferred
(A/CN.9/96, para. 61). It also decided that it should
be void as against the shipper where the carrier, by
omitting a reservation relating to the condition of the
goods, intended to defraud a third party who acted in
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reliance on the description of the goods in the bill of
lading (A/CN.9/96, paras. 75-84 and 86). The Work
ing Group adopted texts giving effect to these deci
sions (A/CN.9/96, para. 86).

(iii) Definition of contract of carriage
and of consignee

69. The Working Group considered it desirable
that definitions of these terms should be formulated,
and adopted texts containing such definitions (A/CN.9/
96, paras. 97-103 and 105).

C. Report on the eighth session of the Working Group

70. In his introduction of this report, the Chair
man of the Working Group stated that the Working
Group had at its eighth session completed two assign
ments. Firstly, it had considered and adopted texts on
the topics not considered at previous sessions of the
Working Group; and secondly, it had completed the
second reading of the preliminary version of a draft
convention on the liability of carriers of goods by sea,
which consisted of the draft provisions approved by it
at its third to the seventh sessions. The work of the
Working Group at its eighth session is summarized in
paragraphs 71 to 73 below.

71. The topics considered by the Working Group
for the first time were: the basic rule on the exonera
tion of the shipper from liability;29 dangerous goods;SO
notice of loss, damage or delay;S1 relationship of the
draft convention with other conventions;32 and gen
eral average.ss The Working Group adopted texts on
all these topics.

72. The Working Group completed the second
reading of the preliminary version of a draft conven
tion on the liability of carriers of goods by sea, and
adopted a text entitled "Draft Convention on the Car
riage of Goods by Sea" (A/CN.9/105, sect. B, para.
2). The text adopted by the Working Group is set forth
as an annex to its report (A/CN.9/105). The Work
ing Group did not consider draft provisions concerning
implementation, declarations and reservations or final
clauses for the draft Convention. It requested the Sec
retariat to prepare draft articles dealing with these
topics for consideration by the Commission at its ninth
session (A/CN.9/105, sect. B, parts VIII, IX and X).
The Working Group noted that, in accordance with a
decision taken by the Commission at its seventh ses
sion,34 the text of the draft Convention on the Carriage
of Goods by Sea should be transmitted to Govern
ments and interested international organizations for
comment and that the Secretary-General was requested
to prepare an analysis of such comments for consid
eration by the Commission at its ninth session.

29 A/CN.9/105, sect. A, 1. For the text adopted on this
topic by the Working Group, see the Draft Convention on the
Carriage of Goods by Sea (A/CN.91l05, annex), art. 12.

30/bid., sect. A, 2. For the text adopted on this topic, see
ibid., annex, art. 13.

S1/bid., sect. A, 3. For the text adopted on this topic, see
ibid., annex, art. 19.

32/bid., sect. A, 4. For the text adopted on this topic, see
ibid., annex, art. 25.

s3/bid., sect. A, 5. For the text adopted on this topic, see
ibid., annex, art. 24.

84 Official Records of the General Assembly, Twenty-ninth
Session, Supplement No. 17 (A/9617), para. 53 (UNCITRAL
Yearbook, vol. V: 1974, part one, II, A).

73. In conclusion, the Chairman of the Working
Group expressed his appreciation of the spirit of co
operation which had prevailed within the Working
Group, and which had enabled it to complete its task
successfully.

D. Discussion of the reports of the Working Group
74. All representatives congratulated the Working

Group on the successful completion of the task as
signed to it. They also congratulated the Chairman of
the Working Group, Professor Mohsen Chafik (Egypt),
and the Chairman of the Drafting Party, Professor
E. Chr. Selvig (Norway), for ,the outstanding contri
butions they had made to the work.

75. There was also agreement that the draft Con
vention should be considered by the Commission at
its ninth session, in the light of the comments re
ceived from Governments and interested international
organizations. In this connexion, the hope was ex
pressed that, in view of the economic importance of
the proposed Convention, many Governments would
submit comments.

76. In regard to the future status of the Working
Group, the Commission was agreed that the Working
Group should, for the time being, be kept in existence,
since it might be necessary to refer certain matters to
it after the Commission had considered the draft Con
vention, but that, for the present, no new mandate
should be given to the Working Group. The Commis
sion was also agreed that it would revert to its pro
gramme of work in the field of international legislation
on shipping after it had completed its work on the
draft Convention on the Carriage of Goods by Sea.

Decision of the Commission
77. The Commission, at its 156th meeting, on 4

April 1975, adopted unanimously the following deci
sion:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the reports of
the Working Group on International Legislation on
Shipping on the work of its seventh and eighth ses
sions;

2. Congratulates the Working Group on the ex
peditious and successful completion of the task en
trusted to it;

3. Decides to consider the draft Convention on
the Carriage of Goods by Sea at its ninth session.

CHAPTER V. INTERNATIONAL COMMERCIAL
ARBITRATION

78. The Commission, at its sixth session, requested
the Secretary-General:

"In consultation with regional economic commis
sions of the United Nations and centres of interna
tional commercial arbitration, giving due considera
tion to the Arbitration Rules of the United Nations
Economic Commission for Europe and the ECAFE
Rules for International Commercial Arbitration, to
prepare a draft set of arbitration rules for optional
use in ad hoc arbitration relating to international
trade."35

35/bid., Twenty-eighth Session, Supplement No. 17 (A/9017),
para. 85 (UNCITRAL Yearbook, vol. IV: 1973, part one,
II, A).
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79. The Commission had before it the report of
the Secretary-General setting forth a preliminary draft
set of arbitration rules for optional use in ad hoc arbi
tration relating to international trade (UNCITRAL
Arbitration Rules) (A/CN.9/97). The Commission
noted that, in accordance with its decision, the prelimi
nary draft36 had been given widespread circulation, and
had been transmitted for comments to the regional
commissions of the United Nations and to some 70
centres of international commercial arbitration. The
Commission was informed that the preliminary draft
rules had been considered at the Fifth Conference of
the Inter-American Commercial Arbitration Commis
sion, held at Bogota, from 4 to 6 December 1974, and
at the Fifth International Arbitration Congress, held at
New Delhi, from 7 to 10 January 1975.

80. The Commission had also before it observa
tions submitted by the Government of Norway and by
interested national and international organizations and
institutions (A/CN.9/97/Add.1, 3 and 4) and a doc
ument setting forth suggested modifications to the draft
rules resulting from the discussions by the Fifth Inter
national Arbitration Congress (A/CN.9/97/ Add.2).

81. The Commission was agreed that, in consid
ering the preliminary draft arbitration rules, it would
concentrate on the basic concepts underlying the draft
and on the major issues dealt with in the individual
articles thereof. The Commission was further agreed
that, at the present session, it should not reach final
conclusions on matters of substance, and that the main
purpose of its deliberations was to have a general de
bate on the preliminary draft as a whole.

82. A summary of the Commission's deliberations37

is set forth in annex I below.
Decision of the Commission

83. The Commission, at its 171st meeting on 17
April 1975, adopted unanimously the following deci
sion:

The United Nations Commission on International
Trade Law,

Having considered the report of the Secretary
General setting forth a preliminary draft set of arbi
tration rules for optional use in ad hoc arbitration
relating to international trade,

36 The initial version was prepared by the Secretariat in con
sultation with Prof. Pieter Sanders of the University of Rotter
dam, the Netherlands, who serves as a consultant to the
Secretariat on the subject. At the invitation of the Secretariat,
the International Committee on Commercial Arbitration of
the International Arbitration Congress, a body composed of
representatives of centres of international commercial arbitra
tion and of experts in this field, appointed a Consultative
Group composed as follows: (a) Dr. Carlos A. Dunshee de
Abranches, Director-General of the Inter-American Commer
cial Arbitration Commission; (b) Professor Tokusuke Kita
gawa, Tokyo Metropolitan University; (c) Mr. Donald B.
Straus, President of the Research Institute of the American
Arbitration Association; (d) Professor Heinz Strohbach, Pres
ident of the Court of Arbitration attached to the Chamber
of Foreign Trade of the German Democratic Republic. This
consultative group submitted comments on two earlier versions
of the draft arbitration rules.

37 The Commission considered the subject at its 159th and
160th meetings held on 8 April 1975, its 161st and 162nd
meetings, held on 9 April 1975, its 163rd and 164th meetings,
held on 10 April 1975, its 165th and 166th meetings, held on
11 April 1975, its 167th meeting, held on 14 April 1975,
and its 171st meeting, held on 17 April 1975.

Requests the Secretary-General:
(a) To prepare a revised draft of these Rules,

taking into account the observations made on the
preliminary draft in the course of its eighth session;

(b) To submit the revised draft Arbitration Rules
to the Commission at its ninth session.

CHAPTER VI. MULTINATIONAL ENTERPRISES

84. The General Assembly, at its twenty-seventh
session, adopted resolution 2928 (XXVII) on the
report of the United Nations Commission on Inter
national Trade Law on the work of its fifth session. In
paragraph 5 of the resolution, the General Assembly
invited the Commission:

"To seek from Governments and interested in
ternational organizations information relating to le
gal problems presented by the different kinds of
multinational enterprises, and the implications there
of for the unification and harmonization of interna
tional trade law, and to consider, in the light of this
information and the results of available studies, in
cluding those by the International Labour Organi
sation, the United Nations Conference on Trade
and Development and the Economic and Social
Council, what further steps would be appropriate
in this regard".
85. In response to a decision taken by the Com

mission at its sixth session,38 a questionnaire concern
ing legal problems presented by multinational enter
prises was sent to Governments and international or
ganizations.

86. At its seventh session, the Commission had
before it a note by the Secretary-General (A/CN.9/
90), which set forth the text of the questionnaire and
information in respect of the teplies received at that
time from Governments, United Nations organs and
agencies, and international and national organizations.

87. At its current session, the Commission had
before it a report of the Secretary-General (A/CN.9/
104) setting forth (a) a description of the studies and
activities within the United Nations system in respect
of multinational enterprises, especially as those studies
and activities concerned legal problems; (b) an analy
sis of legal problems presented by multinational enter
prises based on an analysis of replies to the question
naire received from Governments and interested
organizations and on an analysis of studies within the
United Nations system; (c) a description of existing
national legislation affecting multinational enterprises
and (d) conclusions and suggestions for future work.
The report also sets forth in an annex a note on invest
ment laws.
Consideration of the report by the Commission39

88. The Commission noted that, in December 1974,
the Economic and Social Council had created the
Commission on Transnational Corporations, which
was to be assisted by an Information and Research
Centre on Transnational Corporations. It was also
noted that the Commission on Transnational Corpo-

38 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 17 (A/9017), para. 116 (UNCITRAL
Yearbook, vol. IV: 1973, part one, II, A, para. 116).

39 The Commission considered this subject at its 170th meet
ing, on 15 April 1975, and its 171st meeting on 17 ApI1il 1975.



CHAPTER VII. LIABILITY FOR DAMAGE CAUSED BY
PRODUCTS INTENDED FOR OR INVOLVED IN INTERNA
TIONAL TRADE

95. The General Assembly, at its twenty-eighth
session, adopted resolution 3108 (XXVIII), of 12
December 1973, on the report of the United Nations
Commission on International Trade Law on the work
of its sixth session. In paragraph 7 of the resolution,
the General Assembly invited the Commission:

"To consider the advisability of pteparinguni
form rules on the civil liability of producers for
damage caused by their products intended for or
~nvolved in internation~l. ~ale or distribution, taking
I?toaccount the feaSibilIty and most appropriate
tIme therefor in view of other items on its pro
gramme of work."
96. At its seventh session the Commission had be

for~ it a note by the Secretary-General (A/CN.9/93)
settmg forth background information relating to this
paragraph of the resolution, and suggesting possible
action by the Commission in response thereto. At that
s~ssion, the Commission adopted the following deci
sIOn:

"The United Nations Commission on International
Trade Law,

"Having regard to General Assembly resolution
3108 (XXVIII) of 12 December 1973,

"Requests the Secretary-General to prepare a re
port for consideration by the Commission at its
eighth session, setting forth:

"(a) A survey of the work of other organizations
in respect of civil liability for damage caused by
products;
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rations would submit to the Economic and Social The United Nations Commission on International
Council, in 1976, a detailed draft programme of work Trade Law
on the full range of issues relating to transnational cor- 1
porations. The Commission further noted that the . Takes note of the establishment by the Eco-
C ., nomic and Social Council of the Commission on

ommlSSIOn on Transnational Corporations, at its first Transnational Corporations and of the Information
session, held in New York from 17 to 28 March 1975
had considered a draft programme of work which in~ and Research Centre on Transnational Corporations;
cluded several items with significant legal aspects. 2. Decides:
. 89. !here was general. agr.eement that the legal (a) To maintain on its agenda the item concern-
Issues I? res~ect of. multmatIOnal enterprises were ing multinational enterprises;
closely mtertwmed with those of an economic social (b) To inform, through its Chairman the Com-
and ,Political. nature and 1;hat, at the present thne, no mission on Transnational Corporation~ that the
speCific legal Issues susceptIble of action by UNCITRAL United Nations Commission on International Trade
had been identified. Some representatives pointed out Law had not taken a definitive decision concerning
that matters clothed in a legal form always have an its programme of work in the field, but would con-
economic and social character, and are oriented to- ~inue. to k:eep the subject un~1e~ review, pending the
w~r~s an .end constituting leg~slative policy. The Com- IdentIfication by the Commission on Transnational
miSSIOn discussed the means It should take to identify Corporations of specific legal issues that would be
such issues. susceptible to action by the United Nations Com-

90. Several representatives were of the view that mission on International Trade Law, and that it will
UNCITRAL should itself engage in a programme of f~vourably consider any request which the Commis-
studies intended to identify legal issues on which it SIOn on Transnational Corporations may wish to
might take action. Among the subjects suggested for address to the United Nations Commission on Inter-
study by the Commission wer~ (a) the legal provisions national Trade Law.
in company laws, investment laws and the like that 3. Requests the Secretary-General to submit at
are designed to elicit information about the activities future sessions reports concerning the programme of
of multinational enterprises and (b) the feasibility of work carried out by the Commission on Transna-
developing an information system, including standard- tional Corporations and the Information and Re-
ized accounting procedures and statistical systems for search Centre on Transnational Corporations.
specific data reporting.

91. Other representatives, however, were of the
opinion that UNCITRAL should follow closely the
work of the newly created Commission on Transna
tional Corporations and the studies to be carried out
by the Information and Research Centre on Transna
tional Corporations, and that it should defer a deci
sion on its own programme of work in this field until
the Commission on Transnational Corporations had
identified specific legal issues that would be suscepti
ble of action by UNCITRAL.

92: The Commission, after deliberation, was agreed
that It should follow the latter course of action and
that, through its Chairman, it should inform the Com
mission on Transnational Corporations of its decision
an~ of its readine~s .to consider favo~rably any request
which the CommiSSIOn on TransnatIOnal Corporations
might wish to address to it. At the same time the
Commission on Transnational Corporations should be
i?formed of the views expressed by many representa
tIves that work could usefully be carried out by
UNCITRAL on the development of model rules which
Stat.es could em??dy in their national legislation with
a VIeW to exerclsmg a greater degree of control over
the activities of multinational enterprises and on the
dev.elopment of an information system, including stand
ardized accounting procedures and statistical systems
for specific data reporting.

93. The Commission requested the Secretariat to
keep it informed about the programme of work of the
Commission on Transnational Corporations.

Decision of the Commission
9~. The Commission. ~t its l70th meeting, on 15

~pnl 1975, adopted unalllmously the following deci
SIOn:
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42 A/CN.9/103.

The United Nations Commission on International
Trade Law,

Having regard to General Assembly resolution
3108 (XXVIII) of 12 December 1973,

Having considered the report of the Secretary
General entitled "Liability for damage caused by
products intended for or involved in international
trade",42

1. Decides to continue work in respect of this
subject and, to this end,

! ,2. Requests the Secretary-General to prepare a
further report for consideration by the Commission,
if possible at its tenth session, that would examine,
inter alia, the following issues:

(a) The extent to which the absence of unified
rules on products liability affects international trade;

(b) The practicability and advantages of unifica
tion at a global level, as opposed to unification at a
regional level;

Decision of the Commission

103. The Commission, at its 153rd meeting, on 5
April 1975, adopted unanimously the following deci
sion:

40 Official Records of the General Assembly, Twenty-ninth
Session, Supplement No. J7 (A/9617), para. 81 (UNCITRAL
Yearbook, vol. V: 1974, pan one, II, A).

41 The subject was consideIed by the Commission at its
152nd and 153rd meetings, held on 4 and 5 April 1975.

"(b) A study of the main problems that may menced or completed work in this field, and that it
arise in this area and of the solutions that have been might be desirable to observe the results of their work
adopted therefor in national legislations or are be- before the Commission itself undertook any project.
ing contemplated by international organizations; They also noted that in many States the national law

"(c) Suggestions as to the Commission's future in this field was at present somewhat uncertain, and
course of action."40 that it might therefore be more expedient to postpone

work until the law was more settled. It was further
97. At the present session the Commission had be- suggested that an increase in the extent of products

fore it a report of the Secretary-General on "Liability liability in a time of economic inflation might lead to
for damage caused by products intended for or in- . . h . f d
volved in international trade" (A/CN.9/103), pre- an Increase III t e pnces 0 goo s.
pared in response to the request made to the Secretary- 101. Most representatives, however, were of the
General by the Commission. The report contains a view that further preparatory work designed to enable
survey of the work of other organizations in respect of the Commission to take a final decision on its future
civil liability for damage caused by products, a study course of action should be undertaken. It was ob-
of the main problems that may arise in this area and served that the work presently being carried out by
the solutions that are being contemplated therefor by other organizations was at a regional level, and that
international organizations and suggestions with re- an examination of the subject in a wider context was
spect to the Commission's future course of action. therefore desirable. It was thought that the fact that

national law was at present relatively undeveloped
Consideration of the report by the Commission41 might facilitate rather than hinder efforts at unifica-

98. The discussion of the report by the Commission tion. It was also pointed out that an increase in the
revealed a large measure of agreement on several mat- extent of liability for products need not necessarily lead
ters. There was general agreement that, for certain rea- to an increase in the prices of goods.
sons, the feasibility of formulating unified rules on lia- 102. There was general agreement that, for the
bility deserved serious consideration. Many of the time being, further work should be carried forward
products manufactured today had the potential for through the Secretariat, and that it was premature to
causing serious injury to person or damage to prop- establish a working group. It was also felt that, while
erty. Apart from giving rise to legal problems, the the work should not be unduly delayed, it should pro-
consequences of such injury or damage had both a ceed at a pace which would permit a full investigation
social and an economic impact. One aspect of this was of the many problems involved, and would allow con-
the feeling that the law should give adequate protec- suitations with regional bodies and interested commer-
tion to the consumer of products. Another aspect was cial organizations. The Commission was of the view
the need to consider the availability and cost to pro'- that the Secretariat should also consider the advisabil-
ducer and consumer of liability insurance. Many rep- ity of circulating, at an appropriate time, a question-
resentatives also believed that divergencies in the rules naire designed to elicit infonnation on relevant legal
relating to liability might lead to distortion of the tenns rules and case law, and also on governmental atti-
of trade. It was further noted that uniform rules would tudes to the issues involved.
enable the producer to know in advance the extent of
his liability. It was observed that the proposed uniform
rules should not deal with damage to the product itself;
this question should be dealt with in the uniform law
on the international sale of goods.

99. It was generally acknowledged that the prepa
ration of uniform rules on products liability posed
serious problems. At a technical level, it would be
necessary to evolve a set of legal rules which would
be acceptable within the framework of different legal
systems. It would also be necessary to fonnulate a
criterion which would identify the international trade
transactions to which the proposed unifonn rules were
to apply. Further, in order to define the scope of the
rules, agreement would have to be reached on certain
extra-legal considerations which would detennine the
legal solutions adopted for the problems involved.

100. In view of the difficulties mentioned above,
some representatives expressed the view that the Com
mission should not undertake work in this field until
the projects on which the Commission was presently
engaged had been completed. They pointed out that
certain other international organizations had com-
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(c) The relationship between this subject and
schemes of insurance which have been or may be
developed in relation thereto;

(d) The extent to which and the manner in which
liability may be limited, and the possible effects of
different techniques of limitation;

(e) The types of product in regard to which lia
bility should be imposed;

(f) The classes of persons on whom liability may
be imposed and the classes of persons in whose
favour liability may be imposed, with particular ref
erence to the protection of consumers;

(g) The kinds of damage for which compensa
tion may be recoverable;

(h) The kinds of transaction falling within the
scope of the proposed uniform rules;

(i) The relationship between any proposed uni
form rules and standards of safety in relation to
products which are mandatorily imposed in many
States by national law.

CHAPTER VIII. TRAINING AND ASSISTANCE IN THE
FIELD OF INTERNATIONAL TRADE LAW

104. The Commission had before it a note by the
Secretary-General (A/CN.9/107), which sets forth the
action taken by the Secretariat to implement the Com
mission's decision43 on training and assistance in the
field of international trade law taken at its sixth session.

Consideration of the subject by the CommissionM
105. The Commission noted with satisfaction that,

in 1974, a commercial bank in Austria had awarded
two fellowships enabling the recipients to spend six
months in the bank's legal office as interns. Similarly,
the Government of Belgium. had awarded two fellow
ships for academic and practical training at the Uni
versity of Louvain. The Government of Belgium had
renewed its offer of fellowships for 1975.

International Trade Law Symposium
106. On the occasion of the Commission's eighth

session, pursuant to the decision taken at its sixth ses
sion,43 the Commission sponsored a symposium on the
role of universities and research centres with respect
to international trade law. The Commission noted with
appreciation that funds for fellowships to cover the
travel costs of participants from developing countries
had been contributed by the Governments of Austria,
the Federal Republic of Germany, Norway and Swe
den. The symposium was held without cost to the
United Nations.

107. Fellowships were awarded to participants from
14 countries. In addition, 13 professors from nine
countries participated in the symposium.

108. The Commission considered whether future
symposia should be held and, if so, whether they should
be held every two years. It was pointed out that, if a
symposium were held every two years in connexion
with the session of the Commission, it would always
be held at Geneva and that it might be advisable to

430ffidal Records of the General Assembly, Twenty-eiJdzth
Session, Supplement No. 17 (A/9017), para. 107 (UNCITRAL
Yearbook, vol. IV: 1973, part one, II, A).

44 The Commission considered this subject at its 169th meet
ing on 15 April 1975.

hold the symposium on occasion in New York. How
ever, there was general agreement that another sympo
sium should be scheduled on the occasion of the Com
mission's tenth session and that, at that time, the
Commission would decide about a further symposium.

109. The Commission was informed that the
Secretariat had accepted contributions only from Gov
ernments to cover the cost of the symposium because
of the wording of the Commission's decision at its
sixth session. The decision stated that the Secretary
General was requested "to seek voluntary contribu
tions from Governments, international organizations
and foundations to cover the cost of travel and sub
sistence of participants from developing countries."45
The Commission was generally agreed that the Secre
tariat could solicit funds from private sources for the
next symposum on the understanding that the receipt
of such contributions could place no restrictions on
the organization of the symposium.

110. There was general agreement on the sugges
tion made by several representatives that the Secre
tariat should consult with UNITAR on the possibility
that UNCITRAL and UNITAR might each. organize
symposia on international trade law in alternate years,
those organized by UNITAR to be held in developing
countries.

111. Some representatives expressed the view that,
as was the case in the International Law Commission
Seminar, participants in a symposium organized in con
nexion with a session of the Commission should have
a greater opportunity of observing the deliberations of
the Commission. One of these representatives also ex
pressed the wish that the participants should be encour
aged to write reports or research papers with the
assistance of the Secretariat or representatives on the
subjects under consideration by the Commission.

112. Eight members of delegations to the eighth
session of the Commission gave lectures to the partici
pants. Professor Mary Hiscock (Australia) and Pro
fessor Mohsen Chafik (Egypt) spoke on the teaching
of international trade law. Lectures on the programme
of work of the Commission were given by Mr. Stein
Rognlien (Norway) on the international sale of goods,
Professor Sergei Lebedev (USSR) on the carriage of
goods by sea, Professor Eric Schinnerer (Austria) on
commercial letters of credit and contract guarantees,
Professor Anthony Guest (United Kingdom) on nego
tiable instruments, Professor Kazuaki Sono (Japan) on
limitation (prescription) in the international sale of
goods and Professor Jerzy Jakubowski (Poland) on
international commercial arbitration.

Decision of the Commission

113. The Commission at its 169th meeting, on 15
April 1975, adopted unanimously the following deci
sion:

The United Nations Commission on International
Trade Law

1. Expresses its appreciation to those Govern
ments which have made available fellowships in
their countries for the purpose of giving practical
training to nationals from developing countries, and

45 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. J7 (A/9017), para. 107 (UNCITRAL
Yearbook, vol. IV: 1973, part one, II, A).
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to those Governments which have made voluntary
contributions to cover the costs of transportation
and subsistence for participants in the symposium
on the role of universities and research centres with
respect to international trade law organized in con
nexion with its eighth session;

2. Requests the Secretary-General:
(a) To organize, in connexion with its tenth ses

sion, an international symposium on international
trade law, and to seek voluntary contributions from
Governments, international organizations, founda
tions and private sources to cover the cost of travel
and subsistence of participants from developing
countries;

(b) To explore the possibility of having the
United Nations Institute for Training and Research
organize seminars in developing countries on inter
national trade law;

(c) To submit to the Commission, at its ninth
session, a report setting forth suggestions regarding
possible themes for the second symposium on inter
national trade law.

CHAPTER IX. FUTURE WOR~6

A. Membership of the Working Group on the
International Sale of Goods

114. The Commission, at its seventh se~sion, ap
pointed Czechoslovakia to replace Iran as a member
of the Working Group on the International Sale of
Goods. With regard to the nomination of Czechoslo
vakia in the place of Iran, it was understood that this
would in no way prejudice the representation of re
gional groups in that Working Group or any other
Working Group and that a member of the group of
Asian States could, in the future, reoccupy the seat
vacated by Iran. It was also understood that Czecho
slovakia was nominated for the duration of the Work
ing Group's consideration of a uniform law on the
international sale of goods and that the composition of
the Working Group would be reconsidered when new
tasks were undertaken by it,47

115. It was stated on behalf of the group of Asian
States that the group wished to reoccupy the seat va
cated by Iran and that it suggested that the Philippines
should be appointed a member of the Working
Group on the International Sale· of Goods as from the
commencement of the seventh session of the Working
Group, and that, at the end of the session, the original
regional composition of the Working Group should be
restored. The Commission decided accordingly.

B. Date and place of sessions of the Commission
and its Working Groups

116. The Commission decided that its ninth ses
sion and the sessions of its Working Groups should be
scheduled as follows:

(a) The ninth session of the Commission would be
held at New York from 26 April to 21 May 1976,
during which a Committee of the Whole would be

46 The Commission considered this subject at its 172nd
meeting, on 17 April 1975.

47 Official Records of the General Assembly; Twenty-ninth
Session, Supplement No. 17 (A/9617), para. 84 (UNCITRAL
Yearbook, vol. V: 1974, part one, II, A).

established. The Commission itself would meet from
26 April to 19 May 1976 and consider the draft Con
vention on the Carriage of Goods by Sea, prepared by
the Working Group on International Legislation on
Shipping, in the light of comments submitted by Gov
ernments and interested international organizations, as
well as other matters on the Commission's agenda with
the exception of international commercial arbitration.
The Committee of the Whole would meet durino the
first two weeks of the ninth session, from 26 April'" to 7
May 1976, to consider the revised set of arbitration
rules for optional use in ad hoc arbitration relating to
international trade;

(b) The seventh session of the Working Group on
the International Sale of Goods would be held at
Geneva from 5 to 16 January 1976;

(c) The fourth session of the Working Group on
International Negotiable Instruments would be held in
New York from 2 to 13 February 1976.

CHAPTER X. OTHER BUSINESS48

A. General Assembly resolution 3316 (XXIX), of 14
December 1974, on the report of the United
Nations Commission on International Trade Law
on the work of its seventh session*

117. The Commission took note of this resolution.

B. General Assembly resolution 3317 (XXIX) of 14
December 1974, on the report of the United
Nations Conference on Prescription (Limitation) in
the International Sale of Goods**

118. The Commission also took note of this reso
lution.

C. Report of the Secretary-General on current activi
ties of other international organizations

119. The Commission took note of this report
(A/CN.9/106).

120. The observer of the International Institute for
the Unification of Private Law (UNIDROIT) referred
to the terms of reference of the Commission laid down
by the General Assembly in resolution 2205 (XXI),
establishing the Commission. Under these terms of
reference, the Commission "shall further the progres
sive harmonization and unification of the law of inter
national trade by: (a) Co-ordinating the work of
organizations active in this field and encouraging co
operation among them .. ,". The observer of
UNIDROIT suggested that, for purposes of co-ordi
nation, the legal texts prepared by other organizations
should be considered by the Commission for possible
submission to a conference of plenipotentiaries. In this
connexion, he referred to the work of the Commission
on uniform rules governing the international sale of
goods and the formation and validity of contracts of
international sale of goods in respect of which
UNIDROIT had prepared draft texts. He proposed
that the Commission should develop a procedure which
would permit it to select draft texts on matters of in
ternational trade law that could appropriately be con
sidered by the Commission.

48 The Commission considered this subject at its 172nd meet
ing on 17 Apri11975.

* Reproduced in this volume, part one, C.
** Reproduced in this volume, part three, B.
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121. At the request of several representatives, the
observer of UNIDROIT stated that his organization
would submit to the Commission at a future session a
note setting forth concrete suggestions with respect to
collaboration.
D. Legal interest rate for bills of exchange, promissory

notes and cheques
122. The Commission considered a note by the

Austrian delegation on the legal interest rate for bills
of exchange, promissory notes and cheques. The rep
resentative of Austria informed the Commission that
the present economic and financial situation had led
the Austrian authorities to reconsider the legal inter
est rate to be imposed by the courts. This rate was, at
present, 4 per cent in civil cases, S per cent in com
mercial cases and 6 per cent for bills of exchange and
promissory notes and for cheques. This latter rate was
based on articles 48 and 49 of the Uniform Law on
Bills of Exchange and Promissory Notes and on articles
4S and 46 of the Uniform Law on Cheques, which
constitute, respectively, annex 1 of the Convention pro
viding a Uniform Law for Bills of Exchange and Prom
issory Notes, done at Geneva, 7 June 1930,49 and
annex 1 of the Convention providing a Uniform Law
for Cheques, done at Geneva, 19 March 1931.50 The
change envisaged in the legal interest rate should, if
it were to be effective, be accompanied by a modifica
tion of the rate of exchange provided for in national
laws promulgated at the time to meet the requirements
of the two Conventions. The Geneva Conventions con
tained, in their annexes II, lists of reservations, some of
which might be declared at any time, whereas others
could be formulated, at the latest, at the time the in
strument of ratification or accession was deposited.
This latter procedure was laid down for reservations
to article 13 of the Uniform Law on Bills of Exchange
and Promissory Notes and to article 23 of the Uni
form Law on Cheques. Accordingly, States which
failed to enter these two reservations at the time they
deposited their instrument of ratification or accession
were no longer allowed to do so, and this was Aus
tria's position in respect of article 13 of annex II to
the Convention on the Uniform Law on Bills of Ex
change and Promissory Notes. If, in these circum
stances, a State considered it necessary to change the
interest rate, it would have to denounce the Conven
tion in question; it could accede to it once again at a
later date by entering the reservation. Owing to the
inadequacy of legal interest rates at the present time,
some courts tended to grant additional amounts by way
of damages for belated payment. Obviously a solution
of this kind in no way corresponded to the intention
of the national or international legislator when he
fixed a certain interest rate.

123. The representative of Austria stated that he
wished to know whether other States that were Con
tracting Parties to the Geneva Conventions of 1930
and 1931 had experienced difficulties similar to those
encountered by this country. If so, the possibility might
be considered of amending the relevant articles of the
two Uniform Laws, or of concluding one or two pro
tocols enabling States which had not entered reserva-

49 League of Nations, Treaty Series, vol. CXLIII, No. 3313,
p.259.

50 Ibid., No. 3316, p. 357.

tions at the time they deposited their instrument of
ratification or accession to do so at any subsequent
date.

124. There was general agreement that the Com
mission itself should not undertake any initiative in
this respect and that the Governments concerned
should either concert with a view to reaching agree
ment on procedures that would lead to the result in
tended by these Governments, or inform the Secre
tary-General as depository of the instruments of
ratification or accession.

ANNEX I

Preliminary draft set of Arbitration Rules for optional use
in ad hoc arbitration relating to international trade:

Summary 01 discussion by the United Nations Commiuion
011 1l1terl1atioflal Trade Law

A. DISCUSSION OF TIlE PRELIMINARY DRAFT ARBITRATION
RULESa CONSIDERED AS A WHOLE

1. During the discussion, the issues set forth below received
special attention.
Scope of the Rules

2. Article 1, paragraph I, of the Rules states that disputes
between parties may be settled according to the Rules "where
parties have concluded an agreement in writing that a dispute
existing between them, or disputes that may arise out of a
contract concluded by them, shall be referred to arbitration
under the UNCITRAL Rules ...". The commentary to para
graph 1 notes that, while the purpose of the UNCITRAL Rules
is to facilitate arbitration in international trade, the Rules do
not include a provision limiting their scope of application to
international trade.

3: A suggestion was made that, since the priority subject
adopted for consideration by the Commission had been defined
as international commercial arbitration, the scope of the rules
should be limited to cover only arbitration of disputes arising
out of international trade transactions. On the other hand, it
was observed that the imposition of such a limitation would
give rise to the need to define the term "international trade
transaction", which would be a difficult task. It was also ob
served that, since the rules were not of a mandatory character
and could be modified by the parties, the imposition of such
a limitation would have no legal effect and could not prevent
parties from using them in arbitrations of a purely domestic
character if they so desired. It was also noted that the fact
that the Rules might be made applicable by the parties to
arbitrations of a purely domestic character did not create any
diffiCUlty, and that, on the contrary, there might be an advan
tage to giving such scope to the Rules.

.Municipal law

4. It was observed that certain issues ansmg in an inter
national commercial arbitration would always be resolved by
the provisions of the municipal law applicable to those issues.
Neither the parties nor the arbitrators could act in contraven
tion of such provisions except to the extent permitted by the
law itself. It would therefore follow that, where parties
adopted the UNCITRAL Rules, any provisions of the Rules
would be of no effect to the extent to which it conflicted with
the provisions of the applicable municipal law. In this context,
it was observed that the Rules did not draw the attention of
parties and arbitrators to this overriding effect of the applicable
municipal law, and that the absence of a statement of this fact
might mislead businessmen into thinking that the provisions of
the Rules were definitive and not subject to review by judicial
tribunals. It was suggested that attention might be drawn to
the overriding effect of the applicable municipal law whenever

• Herein referred to as UNCITRAL Rules.
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it was appropriate in relation to any article in the Rules. State
ments formulated to achieve this result might be incorporated
either in the article in question, or in the commentary thereto.

Autonomy of the parties

5. It was observed that the autonomy of the parties to regu
late the arbitration to the extent permitted by the applicable
municipal law was a basic principle of arbitration. This prin
ciple was incorporated in article 1, paragraph 1, of the
UNCITRAL Rules, which states that, where parties referred
disputes to arbitration under the Rules, such disputes are to be
settled according to the Rules "subject to any modifications
that may be agreed upon by the parties". It was suggested,
however, that in some respects the Rules did not sufficiently
give effect to this principle. Thus, certain articles were drafted
in a form which might lead businessmen to suppose that they
were incapable of modification. Further, the manner in which
a modification might be made under article 1, paragraph I,
was not clearly specified in the Rules. Again, the provisions
of several articles specified that decisions in regard to the regu
lation of the arbitration proceedings were to be taken by the
arbitrators, and not by the parties. Reference to those provi
sions will be made in the account set forth below in section B
of the present annex of the discussion by the Commission of
the individual articles. It was stated that the extent to which
the Rules should give greater emphasis to the principle of party
autonomy should be considered when the Rules were being
redrafted.

"Administered" arbitration

6. The scope of the Rules in their present form includes
two categories of arbitration, which are referred to in article 2
of the Rules as "administered" and "non-administered" arbi
tration. Article 2, paragraph 1, and the commentary thereto
describe "administered arbitration" as arbitration which takes
place where the parties have at any time selected an arbitral
institution to administer the arbitration under the UNCITRAL
Rules. The term "non-administered arbitration" refers to arbi
tration which takes place where the parties have agreed to
arbitration under the UNCITRAL Rules without selecting an
arbitral institution to administer the arbitration.

7. Differing views were expressed as to the desirability of
including "administered arbitration" within the scope of the
Rules. On the one hand, it was suggested that there were good
reasons for excluding such arbitration from the scope of the
Rules. Most arbitral institutions possessed their own set of
arbitral rules, and might be unwilling to apply rules other than
their own. Before including "administered arbitration" within
the scope of the Rules, investigation was necessary as to the
extent to which arbitral institutions were willing to apply the
UNCITRAL Rules. It was observed that arbitral institutions
wished to maintain an appreciable degree of control over
arbitrations conducted under their auspices, and that the
UNCITRAL Rules did not give arbitral institutions the requi
site degree of control. It was further noted that ad hoc arbi
tration as commonly understood did not involve the participa
tion of an arbitral institution as an administering authority,
and that therefore in this regard the Rules might not accord
with the mandate given by the Commission at its sixth session.
On the other hand, it was observed that "administered arbi
tration" as envisaged in the Rules was an innovation in arbi
tral procedure which may prove to be acceptable. Under the
Rules the function of the arbitral institution in the case of
"administered arbitration" related to the appointment of arbi
trators, including initial appointment, challenges and substitu
tion, and to the fixing and collection of arbitrators' fees, which
were matters closely related to appointment. Therefore such
"administered arbitration" could not be classified as "institu
tional arbitration", as opposed to ad hoc arbitration. Since the
Rules were of an optional character, parties should have the
freedom to choose in advance a specific individual or institution
to exercise these appointing authority functions. Even where
parties chose "administered arbitration", the individual or insti-

tution selected was free to agree to act, or decline to act, in
accordance with the UNCITRAL Rules. It was felt that it
might be desirable to give parties the option of choosing one
or the other form of arbitration.

8. After a full discussion on the subject, the prevailing view
among representatives was to exclude, for the time being,
"administered arbitration" from the scope of the Rules, but to
permit the parties to designate in advance a person or an insti
tution to carry out the fun.ctions of an appointing authority as
specified in the Rules.

Time-limits

9. It was observed that the prOViSions of several articles
contained time-limits within which action relating to the arbi
tration had to be taken by the parties, or by the arbitrators.
Under the Rules such time-limits were capable of modification.
Thus, under article 12, paragraph I, tpe time-limits set forth
in section II of the Rules for the appointment of arbitrators
could at any time be extended by agreement of the parties.
Under article 20, paragraph 2, the parties could agree to ex
tend the time-limits laid down in section III of the Rules. In
the absence of such agreement, the arbitrators were entitled
to extend the time-limits if they concluded that such extension
was desirable. Further, under article I, paragraph 1, a provi
sion of the Rules (including a provision as to a time-limit)
was subject to any modifications that may be agreed upon by
the parties. The view was expressed that the time"limits laid
down by the Rules were too short and did not give the parties
sufficient time for deliberation or consultation prior to taking
action. It was felt that longer time-limits would accord with
the needs of current arbitration practice, and that it would be
preferable to lengthen the time-limits rather than compel par
ties to extend the time-limits specified at present under the
provisions for extension noted above. In any event, extension
under articles 1, paragraph 1, 12, paragraph 1 and 20, para
graph 2 depended on the agreement of the parties to such
extension, and it was possible for one party to withhold un
reasonably his consent to an extension.

Appointing authority

10. Article 6, paragraph 2 (a), (b) and (c), and article 7,
paragraph 7, of the Rules contain provisions specifying three
authorities, one of whom would, on the application of the
claimant, appoint a sole arbitrator or a presiding arbitrator in
the event of a failure by the parties to reach agreement either
on the identity of such an arbitrator or on the identity of an
appointing authority to appoint such an arbitrator. There was
general agreement that it was necessary that the Rules should
contain provisions specifying such an authority, and that it was
desirable that the Rules should specify only a single appoint
ing authority. However, there were diffe.rences of view as to
which authority could be considered as the most suitable.

(i) Article 6 paragraph 2 (a). "An appointing authority des
ignated pursuant to United Nations General Assembly
resolution ... ( ) by the Government of the coun
try where the respondent has his principal place of busi
ness (siege reel) or habitual residence".

11. The view was expressed that the designation of an ap
pointing authority in this way was not appropriate. It was
observed that, in the first place, it was questionable whether
the resolution contemplated by this provision could be ob
tained from the General Assembly. Further, even if such a
resolution were obtained, there would be no certainty that all
Governments would designate an appointing authority pu.rsuant
to the resolution. It was also stated that it was undesirable
that the appointing authority should be designated by the Gov
ernment of a country with which one of the parties was closely
connected. While in certain countries there existed arbitral or
trade institutions with a high reputation for impartial conduct
which could be designated as appointing authorities, such insti
tutions may not exist in all countries.
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(ii) Article b, paragraph 2 (b). "An arbitral illstitution in the
country where the respondent has his principal place of
business or habitual residence, or a chamber of com
merce ill that country with experience in appointing
arbitrators".

12. The view was reiterated that it was undesirable that
the appointing authority should belong to a country with which
one of the parties was closely connected. It was also observed
!hat, w~ile chambers of com.merce. with experience in appoint
109 arbItrators would be avatlable 10 some countries they may
be lacking in others. '

(iii) Article 6, paragraph (c). "The appointing authority
designated by the Secretary-General of the Permanent
Court of Arbitration at The Hague".

13. There was some support for this provision. It was ob
served that, while the primary function of the Court was arbi
tration involving issues of public international law arbitration
rules had been framed 'for the settlement by the Court of in
ternational disputes between two parties, of which only one
was a State, and that the Court had some experience of inter
national commercial arbitration in disputes of this character.
However, the view was also expressed that the Permanent Court
of Arbitration lacked sufficient knowledge and experience in
the practice of commercial arbitration, that it did not have a
universal character, and that therefore it was not an appropri
ate body for the designation of an appointing authority. The
view was also expressed that the competent authority should
be the competent authority at the place of arbitration. Recourse
to a central authority can only be envisaged in cases where
there had been no designation of the place of arbitration, or
'of a competent authority at the place of arbitration. In such
cases an ad hoc committee connected with the secretariat of
UNCITRAL should be established as the central authority.

14. There was considerable support for the view that the
establishment of an appointing authority under the aegis of
the United Nations was desirable and deserved careful con
sideration.

Need for the Rules

15. There was considerable agreement on the need for a
set of rules such as the UNCITRAL Rules to regulate ad hoc
arbitration. It was observed that existing arbitral rules we,re
not designed for application in all areas of the world. The
arbitration rules formulated by the regional commissions of
the United Nations such as ECE or ECAFE (now ESCAP)
were primarily designed for regional application. The UN
CITRAL Rules could therefore perform a valuable function
in facilitating international trade.
B. DISCUSSION BY THE COMMISSION ON THE INDIVIDUAL ARTI

CLES OF THE DRAFT UNCITRAL ARBITRATION RULES

ARTICLE 1
"1. Where parties have concluded an agreement in writing

that a dispute existing between them, or disputes that may
arise out of a contract concluded by them, shall be referred
to arbitration under the UNCITRAL Rules, such disputes
shall be settled according to these Rules, subject to any
modifications that may be agreed upon by the parties.

"2. 'Parties' means physical or legal persons, including
legal persons of public law.

"3. 'Agreement in writing' means an arbitration clause
in a contract or a separate agreement, including an exchange
of letters, signed by the parties, or contained in an exchange
of telegrams or telexes."

SUMMARY OF DISCUSSION
Paragraph 1

16. Differing views were expressed as to whether this para
graph should be reworded so as to make the UNCITRAL
Rules only applicable to the arbitration of disputes arising out
of international trade transactions. These views are set forth
in section A above under the heading "Scope of the Rules"
(paras. 2 and 3).
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17. The paragraph as now formulated permits parties to
agree to refer to arbitration disputes existing between them or
future disputes "that may arise out of a contract concluded by
them ...". It was observed that the specific reference to
"a contract concluded by them" unduly narrowed the scope of
the Rules, a~d ~hat it might be desirable to grant a wider lati
tude t~ partIes. In respect of the type of transactions, in regard
to which pOSSIble future disputes might be submitted to arbi
tration. It was accordingly suggested that a phrase such as
"defined legal relationships existing between parties" might be
su~stituted for the phrase "contract concluded by them". It was
pOInted out, however, that such a modification might intro
duce an element of uncertainty into the scope of application
of the rules.

18. In its present wording, paragraph 1 only applies where
the parties have concluded an agreement in writing for the
submission of disputes to arbitration. The question was dis
cussed as to whether this requirement of writinO' should be
dispensed with. Although the view was express~d that the
restriction introduced by this requirement was undesirable
there was considerable support for maintaining it. It was noted
that article II of the Convention on the Recognition and En
forcement of Foreign Arbitral Awards, done at New York on
10 June 1958,b only included within its scope an "agreement
in writing" by parties to submit disputes to arbitration' certain
national laws also only gave legal effect to arbitration' clauses
or agreements which were in writing. It was therefore observed
that maintaining this requirement increased the chances that
the arbitral proceedings would result in an enforceable award.
In t~is connexion, some representatives suggested that, if the
reqUIrement of writing were maintained, it would be desirable
to specify that the modifications referred to in the last phrase
of the paragraph should also be in writing.

19. It was noted that the model clause set forth in the
report of the Secretary-General (A/CN.9/97, para. 6) per
mitted parties to refer to arbitration "Any dispute, controversy
or claim, arising out of or relating to this contract (or the
breach thereof), ...".C However, paragraph 1 of article I of
the Rules permitted parties to refer to arbitration ". . . a dis
pute existing between them or disputes that may arise out of
a contract concluded by them . ..".c It was suggested that the
model clause and paragraph 1 should be brought into harmony
in this respect. It was also observed that the phrase "Where
parties have concluded an agreement in writing that a dispute
existing between them, or disputes that may arise out of a
contract concluded by them, shall be referred to arbitration
under the UNCITRAL Rules, ..." might be regarded as im
plying that persons who were not parties to such an agreement
could not participate in an arbitral proceeding. It was sug
gested that a provision should be included in the Rules defining
the circumstances in which a person not a party to such an
agreement might participate in an arbitral proceeding, since in
certain circumstances the participation of such persons might
be desirable.

Paragraph 2
20. There was considerable support for the view that this

paragraph should be deleted. It was argued that a definition
of the type of persons who would qualify as "parties" was
a matter to be left to the applicable municipal law. It was also
observed that, if it were considered desirable that the term
"parties" be defined, it might be considered equally desirable
to define a number of other terms which appeared in the Rules.
On the other hand, it was suggested that the definition should
be retained, since it served a desirable purpose in clarifying
that a Government, State agency, or State organization could
be a party to an agreement for arbitration under the Rules.

Paragraph 3
21. There was some support for the view that this para

graph should be deleted, since it attempted to resolve a ques
tion which should be left to be decided by the applicable

b United Nations, Treaty Series, vol. 330, No. 4739.
C Italics added.
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municipal law. Those representatives who had been of the
view that the requirement in paragraph 1 that the agreement
to submit disputes to arbitration must be in writing should be
deleted observed that, if this view were accepted, paragraph 3
would become superfluous and should be deleted.

Article 1 considered as a whole

22. The view was expressed that the whole of article 1
should be deleted. The draft Rules were not mandatory, and
any provision therein could be modified by agreement of
parties. It was therefore inappropriate to include provisions
attempting either to delimit the scope of the Rules, or to
formulate definitions of terms appearing in the Rules.

ARTICLE 2

"I. The parties may at any time select an arbitral institu
tion to administer the arbitration or may choose non-admin
istered arbitration.

"2. If the parties reach no agreement regarding the choice
of administered or non-administered arbitration, they shall
be deemed to have selected non-administered arbitration.

"3. If the arbitral institution selected by the parties is for
any reason unable or unwilling to administer the arbitration,
and if the parties do not select another arbitral institution,
the parties shall be deemed to have. selected non-adminis
tered arbitration."

SUMMARY OF DISCUSSION

23. The consideration of this article centred on the issue of
whether the scope of the Rules should include "administered
arbitration" as defined herein. The discussion on this issue is
set forth in section A above under the heading "Administered
Arbitration" (see paras. 6 to 8). An observation was also
made that, even if "administered arbitration" were excluded
from the scope of the UNCITRAL Rules, provision should be
made to regulate the effect of an arbitration agreement in
which parties had agreed that disputes were to be referred to
arbitration under the UNCITRAL Rules, and had also agreed
to select an arbitral institution to administer the arbitration.
It was suggested that a provision as set forth below might be
appropriate:

"Where the parties have agreed to select an arbitral insti
tution to administer the arbitration, they shall be deemed
to have selected the arbitration rules which such institution
may have established for such purpose, unless they have
expressly specified otherwise."

ARTICLE 3

"1. The party initiating recourse to arbitration (herein
after called the 'claimant'), shall give to the other party
(hereinafter called the 'respondent'), notice that an arbitra
tion clause or agreement concluded by the parties is invoked.

"2. Such notice (hereinafter called 'notice of arbitration')
shall contain the following:

"(a) the names and addresses of the parties;
"(b) a reference to the arbitration clause or agreement

that is invoked;
"(c) a reference to the contract out of which the dispute

arises;
"(d) the general nature of the claim and an indication of

the amount involved, if any;
"(e) the relief or remedy sought;
"(f) a reference to any ~greement b~tween the. p~ies as

to having one or three arbitrators, or, If the parties did not
previously reach such agreement, the claimant's proposal as
to their number (i.e. one or three).

"3. In the case of administered arbitration, the notice of
arbitration shall also be sent to the arbitral institution. The
following shall also be attached to such notice:

"(a) a copy of the contract out of which the dispute
arises;

"(b) a copy of the arbitration clause or agreement, if not
contained in the contract annexed pursuant to subparagraph
(a) of this paragraph."

SUMMARY OF DISCUSSION

Paragraph 1

24. It was noted that paragraph 1 of the commentary to this
paragraph stated that "The notice of arbitration under article 3
serves to inform the respondent (and any administering arbi
tral institution) that arbitral proceedings have been started
and that a particular claim will be submitted for arbitration".
There was considerable support for the view that the text of
the article itself should clearly specify the point of time at
which arbitration proceedings commenced. The time of com
mencement would have particular relevance to the question of
whether provisions on prescription of rights or limitation of
claims were operative in relation to the dispute or disputes
submitted to arbitration. In this connexion, it was suggested
that, since both the draft Rules and the Convention on the
Limitation Period in the International Sale of Goods (AI
CONF.63/l5) were texts produced by the Commission, it
might be desirable to incorporate the language used in
article 14 of the Convention in the text of this paragraph.
However, the view was also expressed that the Rules should
not deal with the issue of the point of time at which arbitra
tion proceedings commenced in relation to the question of
prescription or limitation, since that issue would be regulated
by the Convention or by municipal law where the Convention
or municipal law would regulate questions of prescription or
limitation.

25. The view was expressed that the paragraph should lay
down a rule as to the language in which the notice was to be
given, since each party to an international trade transaction
might use a different language. It was suggested that, where
parties had not agreed beforehand on the language to be used,
it should be the language of the contract, or the language used
in their correspondence with each other. However, it was ob
served that a rule as to what language should be used might
be unnecessary, as the notice in question would be compara
tively short and in a simple form.

26. It was suggested that the paragraph should specify the
method by which the notice was to be transmitted by one party
to the other.
Paragraph 2

27. The question was raised whether it was desirable to
amalgamate the notice of arbitration under this article with the
statement of claim required by article 16. The view was ex
pressed that such an amalgamation would be undesirable for
several reasons. Article 16 contained several requirements with
regard to the statement of claim which could not be met at the
stage at which the notice of arbitration was required to be
given under this article. ThUS, at this early stage, there may be
inadequate time to obtain all the relevant documents required
to be annexed to the statement of claim by article 16, para
graph 1; and it may be impracticable to give a full statement
of the facts and a summary of the evidence as required bY'
article 16, paragraph 2 (b). Further, it was suggested that it
may be premature to impose an obligation to communicate the
details required by article 16 at the early stage of the arbitral
process to which article 3 applied, since parties may still be
discussing the terms of a possible settlement. It was also ob
served that the notice of arbitration under this article and the
statement of claim under article 16 referred to two distinct
stages in the arbitral process. The notice of arbitration was
given when one party first apprised the other party of his in
tention to have recourse to arbitration, while the statement of
claim occurred as part of the process of clarifying the points
at issue between the parties. The notice and statement should
therefore be kept apart. It was further suggested that the
requirement that the notice of arbitration contain "the relief
or remedy sought" be deleted, and that such statement be
only required to appear in the statement of claim. On the
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SUMMARY OF DISCUSSION

39. Different views were expressed in regard to the rule
stated in the first sentence of the article to the effect that, if
within a specified period of days from the date of receipt by
the respondent of the claimant's notice of arbitration, the
parties had not agreed that there shall be only one arbitrator,
three arbitrators shall be appointed. One view was that in
these circumstances one arbitrator should be appointed. This
view was supported by the argument that the arbitration pro
ceedings would thereby be rendered less expensive than would
be the case with three arbitrators. As against this, it was stated
that it was the commonly accepted practice in international
commercial arbitration to have a tribunal with three arbi
trators. Further, in a major arbitration involving a substantial
sum of money, the presence of three arbitrators was necessary
to ensure that the tribunal possessed a sufficient degree of com
petence and expertise. It was also observed that, where the

SUMMARY OF DISCUSSION

ARTICLE 4

"1. Any party may be represented by a counselor agent
upon the communication of the name and address of such
person to the other party, and, in the case of administered
arbitration, also to the arbitral institution. This communica
tion is deemed to have been given where an arbitration is
initiated by a counselor agent or where a counselor agent
submits a statement of defence and counter-claim for the
other party.

"2. All communications between the parties, or between
the parties and the arbitrators, or, in the case of adminis
tered arbitration, between the arbitral institution and the
parties or arbitrators, shall be effective when received by
the addressee.

"3. It is presumed that a communication sent by tele
gram or telex has been received one day after it was sent,
and a communication by registered air mail five days after
it was sent."

other hand, it was observed that, if the claimant were given Further, the provision was of the nature of a rule of evidence,
an option to amalgamate the notice of arbitration under this and could therefore be in conflict with article 21, paragraph 5,
article and the statement of claim, if he so desired, this might which stated that conformity to legal rules of evidence shall
serve to accelerate the arbitral proceedings, and also might not be necessary. If it were necessary to establish with cer-
reduce expenses. It was noted that these were important con- tainty the time of the receipt of a communication, this could
siderations in relation to arbitration. be better done by evidence (such as a postal receipt) obtained

28. It was also suggested that the words "inter alid' should from the postal authorities. The provision also did not elimi-
be added after the word "contain" in the opening words of this nate possible disputes as to the actual time of receipt, since, as
paragraph, since the applicable municipal law might require seen from the commentary to the paragraph, it was possible
that additional particulars be stated. to rebut the presumption created therein by contrary evidence.

Further, it was noted that the applicable municipal law would
Paragraph 3 contain a rule on this issue, and that the paragraph was there-

29. It was observed that, if "administered arbitration" were fore unnecessary.
excluded from the scope of the Rules, paragraph 3 would be 34. The view was expressed, however, that the rule con-
unnecessary and could be deleted. tained in the paragraph was both necessary and useful. Since

paragraph 2 of the article stated that a communication was to
be effective when received by the addressee, it was necessary
to have a rule as to when receipt took place. Further, since
the sending of communications by one party to another was an
essential part of arbitral proceedings, it was necessary to have
simple rules by which arbitrators could determine that a com
munication had been received. In the absence of such a rule,
difficulties may arise when a party chooses to ignore the com
munications of the other party, or claims not to have received
them.

35. It was also suggested that, if the paragraph were re
tained it would be necessary, in the interests of clarity, to
insert in the text of the paragraph the statement at present
contained in the commentary that the presumptions created by
the paragraph might be rebutted by evidence to the contrary.

36. There was general agreement that the periods of time
specified in the paragraph might be too short in the light of
the experience of the working of the postal services in certain
regions. If the paragraph were to be retained, these time pe
riods would have to be reconsidered.

37. It was also suggested that it might be inappropriate to
specify a single time period in respect of all communications
required to be sent under the Rules; it might be necessary to
specify different time periods as appropriate to communica
tions of different kinds.

38. It was also noted that the paragraph needed to be sup
plemented by rules specifying how the time periods specified
therein were to be calculated and dealing, inter alia, with
questions such as whether holidays and non-working days were
excluded or included in estimating the periods.

ARTICLE 5
"If the parties have not previously agreed on the number

of arbitrators (Le. one or three), and if within [8] days
from the date of receipt by the respondent of the claimant's
notice of arbitration the parties have not agreed that there
shall be only one arbitrator, three arbitrators shall be ap
pointed. In the case of administered arbitration, any such
agreement by the parties regarding the number of arbitrators
shall be communicated promptly to the arbitral institution."

Paragraph 1
30. It was observed that the second sentence of paragraph 1

appeared to assume that the initiation of an arbitration,or the
submission of a statement of defence and counter-claim, by a
counselor agent was sufficient evidence that such counselor
agent possessed the requisite authority to act for the party on
whose behalf he purported to act. It was suggested that such
an assumption might be unjustified and that therefore the
present formulation of this sentence should be reconsidered.
It was also suggested that the word "considered" might be
substituted in the second sentence of this paragraph for the
word "deemed" as being more appropriate.

Paragraph 2
31. The view was expressed that this paragraph might be

deleted, since the rule contained in it was universally accepted
and did not need to be expressly stated. Most representatives,
however, felt that its retention would be desirable as it re
solved with certainty an important issue. It was also suggested
that the paragraph might be brought into harmony withar
ticle 14, paragraph 2 of the Convention on the Limitation
Period in the International Sale of Goods by adopting the rules
contained in that article to determine when a communication
shall be effective. It was further observed that the rule con
tained in this paragraph should be reconsidered in relation to
the various articles of the Rules laying down time-limits and
in particular in relation to article 9.

Paragraph 3
32. Divergent views were expressed on the question of

whether this paragraph should be retained or deleted.
33. Many representatives expressed the view that the para

graph should be deleted. In support of this view, it was stated
that the paragraph created a presumption; presumptions, how
ever, were matters of Jaw which were regulated by the rules
of the applicable law, and should not be regulated by a set
of optional rules, such as the ones now being considered.
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Administered
"2A. The arbitral insti

tution shall invite the par
ties to agree on the choice
of the sole arbitrator.

"If within 15 days of
the receipt of such invita
tion by both parties, the
arbitral institution has not
received a communication
evidencing agreement by
the parties on the choice
of the sole arbitrator, the
arbitral institution shall
serve as appointing au
thority."

SUMMARY OF DISCUSSIONS

Paragraph 1
43. The Commission considered the requirement under this

paragraph that, in cases where "a sole arbitrator is to be

Administered

"3A. The arbitral insti
tution shall appoint the
sole arbitrator according
to the following list-pro
cedure:
-the arbitral institution

shall communicate to
both parties an identical
list containing at least
three names;

-within 15 days after the
receipt of this list, each
party may indicate to
the arbitral institution
his order of preference
or objections regarding
the names on the list;

-after the expiration of
the above period, the
arbitral institution shall
appoint the sole arbi
trator from among the
names on the list trans
mitted to the parties
taking into account, as
far as possible, any pref
erences and objections
that may have been
stated by the parties."

Non-administered
ant to United Nations
<Jeneral Assembly resolu
tion ... (.••) by the
<Jovernment of the coun
try where the respondent
has his principal place of
business (siege reel) or
habitual residence, or,

"(b) an arbitral institu
tion in the country where
the respondent has his
principal place of business
or habitual residence, or a
chamber of commerce in
that country with experi
ence in appointing arbitra
tors, or,

"(c) the appointing au
thority designated by the
Secretary-<Jeneral of the
Permanent Court of Arbi
tration at The Hague.

"2 bis. If the appoint
ing authority selected pur
suant to para. 2 above
agrees to function as such,
the claimant shall send a
copy of his notice of arbi
tration (article 3) to the
appointing authority, to
gether with a copy of the
contract out of which the
dispute arises and a copy
of the arbitration agree
ment if it is not contained
in that contract.

"3. The appointing au
thority shall appoint the
sole arbitrator according
to the following list-proce
dure:
-the appointing authority

shall communicate to
both parties an identical
list containing at least
three names;

-within 15 days after the
receipt of this list, each
party may indicate to
the appointing authority
his order of preference
or objections regarding
the names on the list;

-after the expiration of
the above period, the
appointing authority
shall appoint the sole
arbitrator from among
the names on the list
transmitted to the par
ties, taking into ac
count, as far as possi
ble, any preferences and
objections that may have
been stated by the par
ties."d Article 6 contains provisions in parallel columns, one of

which deals with "non-administered" arbitration, and the o~her
with "administered" arbitration. As a consequence of the v~ews
expressed by many· representatives that "administered" arbItra
tion should be excluded from the sco.pe of. th~, Ru~e~, para,:
graphs 2A and 3A in t~e column dealIng WIth admmlstered
arbitration were not conSIdered.

tribunal was composed of three arbitrators, each of the two
party-nominated arbitrators, who was usually of the same na
tionality as the party nominating him, brought to the tribunal
a special knowledge of the commercial law and practice of the
country to which the party who nominated him belonged. This
was of great benefit to the presiding arbitrator.

40. It was also suggested that, while the tribunal should be
composed of three arbitrators where a substantial sum of
money was at stake in the arbitration, it might be desirable for
the article to provide for one arbitrator where the sum in
volved was comparatively small. However, it was noted that
there might be cases where, although the sum involved was
comparatively small, an important principle was in issue, which
made a tribunal composed of three arbitrators desirable.

41. There was general agreement that the period of eight
days, tentatively proposed in the article, within which parties
had to agree whether there should be only one arbitrator, was
too short and should be extended.

42. The suggestion was also made that, even if the rule
were to be that the tribunal was to consist of three arbitrators
where the parties failed to· agree within the stipulated time on
one arbitrator, provision should be made in the article to en
able the parties to agree at a later stage to a tribunal consist
ing of only one arbitrator.

ARTICLE 6d

"1. If a sole arbitrator is to be appointed, such arbitrator
shall be of a nationality other than the nationality of the
parties.

N on-administered
"2. The parties shall en

deavour to reach agree
ment on the choice of the
sole arbitrator. The claim
ant shall, by telegram or
telex, propose to the re-
spondent the names of
one or more persons, one
of whom would serve as
the sole arbitrator.

"If within 15 days of
the receipt by the respond
ent of the claimant's pro
posal, the parties have not
agreed on the choice of
the sole arbitrator and if
the parties have not pre
viously agreed on an ap
pointing authority, the
claimant may, by telegram
or telex, propose the
names of one or more
third parties, one of whom
would serve as appointing
authority.

"If within 15 days of
the receipt of the last
mentioned proposal the
parties do not agree on
the designation of an ap
pointing authority, the
claimant may apply to:

"(a) an appointing au
thority designated pursu-
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Administered
"3A. The arbitral insti

tution shall invite each
party to appoint an arbit
trator and to notify, by
telegram or telex, both the
other party and the arbi
tral institution of such ap
pointment within 15 days
after receipt of the invi
tation.

appointed, such arbitrator shall be of a nationality other than
the nationality of the parties".

44. The view was expressed that the rule in its present
wording appeared to be of a mandatory nature. Thus, even if
both parties desired to have as the sole arbitrator a person
having the nationality of one of the parties, this would not
be permissible. It was stated that such a result was unsatis
factory, since it militated against the principle of the autonomy
of the parties to appoint an arbitrator of their choice. It might
also have the result that the most competent person to serve
as arbitrator might be excluded from appointment. It was
therefore suggested that this restriction regarding nationality
should be eliminated. An alternative suggestion was that it
should be eliminated where the appointment was by agree
ment of parties, but should be retained where the appointment
was by an appointing authority.

45. It was observed, however, that the interpretation set
forth in paragraph 44 above was of doubtful validity. For if
both parties agreed to the appointment of an arbitrator of the
nationality of one of the parties, it followed that the parties
had exercised the power given to them under article 1, para
graph 1, to modify the rule contained in article 6, paragraph 1.
The appointment would therefore be valid.

46. It was noted, however, that the interrelation between
this paragraph and article 1, paragraph 1, as set forth in para
graph 45 above was not self-evident and might need to be
clearly expressed. It was not clear, for instance, whether a
modification by implication, such as by the mere selection of
an arbitrator of the same nationality as that of one of the
parties, would suffice to make article 1, paragraph 1, appli
cable. Clarification on this issue was therefore desirable. Such
clarification might either take the form of a suitable modifi
cation to the text of the paragraph, or of an appropriate state
ment to be inserted in the commentary.

47. It was stated by some representatives that the object
of the requirement that the sale arbitrator be of a nationality
other than that of the parties appeared to be to secure his
independence and impartiality in the performance of his duties.
If this was the object of the provision, it was suggested that
it might be achieved more directly by specifying in this article
that these criteria should be applied when making an appoint
ment, rather than by the indirect method of specifying the
requirement of a different nationality.

48. It was further observed that a provision which required
for its application a determination as to the nationality of the
parties might cause serious difficulties where one or both of the
parties was a firm, corporation, or enterprise. Such a determi
nation would have to be made in accordance with the rules
of the applicable system of the conflict of laws, and such sys
tems did not have identical rules on this matter. It was there
fore suggested that this was an additional reason for seeking
to eliminate the criterion of nationality from the rule con
tained in the paragraph.

Paragraph 2

49. It was stated that the first two subparagraphs of this
paragraph in some cases required that two consecutive steps
be taken by the parties in order to secure the appointment of
a sole arbitrator. Under the first subparagraph, the parties
were to endeavour to reach agreement on the choice of a sole
arbitrator. If this endeavour failed, under the second sub
paragraph, the parties were to endeavour to reach agreement
on the choice of an appointing authority, who would then,
under paragraph 3, appoint the sole arbitrator. The view was
expressed that the requirement under the second subparagraph
that the parties should endeavour to reach agreement on the
choice of an appointing authority was unnecessary; for if the
parties could not agree on the choice of a sole arbitrator, it
was very unlikely that they would be able to agree on the
choice of an appointing authority. It was therefore suggested
that the provision for the choice of an appointing authority
be deleted.

50. The view was also expressed that, in relation to the
two consecutive steps in regard to choice which the parties
mi~ht have to take under ~his paragraph, the mandatory a110
cahon of 15 days for makmg each choice should be modified.
It was suggested that a composite period of 30 days should
be granted within which the parties would be free to make
their choice. The observation was also made that even if the
allocation of separate time periods were maintained, the period
of 15 days was too short and should be extended.

5~. Points (a), (b) and (c) of the third subparagraph
specify three appointing authorities where the parties fail to
reach agreement under the previous provisions on the choice
of a sole arbitrator or the choice of an appointing authority.
The views expressed on this issue are set forth in section A
above under the heading "Appointing authority" (paras. 10-14).

Paragraph 2 bis

52. There was general agreement in respect of the provi
sions of this paragraph.

Paragraph 3

53. The view was expressed that, where the appointment
of a sole arbitrator was to be made by an appointing authority,
the list-procedure prescribed in this paragraph was undesirable.
The appointing authority should be left free to make a direct
appointment, and thereby avoid the delay necessarily arising
from the list-procedure; such an appointment would also be in
conformity with the will of the parties, who had left the
choice of the sole arbitrator to the appointing authority.

54. As against this, it was noted that the list-procedure
should be maintained since it served a useful purpose. Experi
ence in the use of the list-procedure had shown that it often
demonstrated that there was a great measure of agreement
between the parties as to the most suitable persons appearing
on the list, one of whom was to serve as the sole arbitrator.
Thus. the list-procedure enabled the appointing authority to
appomt the sole arbitrator as closely as possible in accordance
with the wishes of the parties.

Appointment of three arbitrators

ARTICLE 7"

"1. If three arbitrators are to be appointed, each party
shall appoint one arbitrator. The two arbitrators thus ap
pointed shall choose the third arbitrator who will act as the
president of the arbitral tribunal.

"2. The presiding arbitrator shall be of a nationality other
than the nationality of the parties.

NOll-administered
"3. If within 15 days

after receipt of the claim
ant's notice appointing an
arbitrator, the respondent
has not, by telegram or
telex, notified the claim
ant of the arbitrator he
appoints, and if the par
ties have not previously
agreed on an appointing
authority, the claimant
may propose, by telegram
or telex, the names of one
or more third persons, one
of whom would serve as
appointing authority.

"Article 6 contains provisions in parallel columns, one of
which deals with "non-administered" arbitration, and the other
with "administered" arbitration. As a consequence of the views
expressed by most representatives that "administered" arbitra
tion should be excluded from the scope of the Rules, para
graphs 3A, 4A and 6A in the column dealing with "adminis
tered" arbitration were not considered.
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AdministeredN on-administered
ing authority, the claim
ant, in accordance with
the provisions of article 6,
para. 2 above, may apply
to any of the appointing
authorities mentioned in
that article for the desig
nation of the presiding
arbitrator. The appointing
authority mentioned in
this paragraph shall ap
point the presiding arbi
trator in accordance with
the list-procedure in ar
ticle 6, para. 3."

SUMMARY OF DISCUSSION

Paragraph 1

55. There was general agreement that the provisions of this
paragraph were acceptable.
Paragraph 2

56. The Commission considered the rule contained in this
paragraph which specified that the presiding arbitrator shall be
of a nationality other than the nationality of the parties. It
was agreed that the relevant considerations on this issue cor.
responded to those arising out of the requirement in article 6,
paragraph 1, that a sole arbitrator should be of a nationality
other than the nationality of the parties. An account of the
consideration of article 6, paragraph 1, is set forth in para
graphs 43 to 48 above.

57. It was suggested that the rule may be modified to per
mit the appointment of a presiding arbitrator of the nationality
of one of the parties in cases where the parties agreed in
writing to such an appointment.
Paragraph 3

58. The rules contained in this paragraph generally corre
spond to the rules contained in the first two subparagraphs of
article 6, paragraph 2. It was agreed that the issues raised by
this paragraph likewise corresponded to those raised by the
aforementioned subparagraphs of article 6, paragraph 2. An
account of the consideration of article 6, paragraph 2, is set
forth in paragraphs 49 to 51 above.
Paragraph 4

59. This paragraph, made operative, in the circumstances
mentioned therein, the provisions of article 6, paragraph 2
(a), (b) and (c). An account of the consideration of those
provisions is set forth in section A above, under the heading
"Appointing authority" (paras. 10 to 14). There was general
agreement that the concluding subparagraph of this paragraph
was acceptable.
Paragraph 5

60. It was observed that under this paragraph, the parties
are permitted to endeavour to agree on the designation of the
presiding arbitrator only after the two arbitrators appointed
in accordance with the procedures laid down in the article
had failed to reach agreement on such a designation. It was
stated that it would be preferable if the paragraph were to
provide that in the first instance the parties should endeavour
to reach agreement on the designation of a presiding arbi
trator; only if the parties could not so agree shall the designa
tion be made by the two arbitrators appointed pursuant to
this article.
Paragraph 6

61. It was noted that the provisions of subparagraph 1 of
this paragraph corresponded to those of the second sentence
of subparagraph one of article 6, paragraph 2, and that the
provisions contained in subparagraph 2 of this paragraph cor
responded to the provisions of subparagraph 2 of article 6,
paragraph 2. It was agreed that the issues raised by this para
graph accordingly corresponded to those raised by the latter

Administered

"4A. If within the above
15 days the respondent
has not notified the arbi
tral institution of the
name of the arbitrator he
appoints, the institution
shall appoint the second
arbitrator.

"The arbitral institution
may determine the method
for designating the second
arbitrator and its appoint
ment of the second arbi
trator is binding upon the
parties.

"7A. The arbitral insti
tution shall appoint the
presiding arbitrator in ac
cordance with the list
procedure in article 6,
para. 3."

Non-administered
"If within 15 days after

receipt of such proposal
the parties agree on the
designation of an appoint.
ing authority, that ap
pointing authority will
appoint the second arbi
trator. The appointing au
thority may determine the
method for appointing the
second arbitrator.

"4. If within the above
15 days the parties do not
agree on the designation
of the appointing author
ity, the claimant, in ac
cordance with the provi
sions of article 6, para. 2
above, may apply to any
of the appointing authori
ties mentioned in that ar
ticle for the designation of
the second arbitrator.

"4. The appointing au
thority may determine the
method for designating
the second arbitrator and
its appointment of the
second arbitrator is bind
ing upon the parties.

"5. If within 15 days after the appointment of the second
arbitrator, the two arbitrators appointed in accordance with
the foregoing procedures have not agreed on the choice of
the presiding arbitrator, the parties shall endeavour to agree
on the designation of the presiding arbitrator.

"6. The claimant shall, "<lA. The claimant shall,
by telegram or telex, com- by telegram or telex, com-
municate to the respond- municate to the respond-
ent the names of one or ent the names of one or
more persons, one of more persons, one of
whom would serve as the whom would serve as the

. presiding arbitrator. presiding arbitrator.
"If, within 15 days after "If within 15 days after

such communication, the such communication, the
parties have not agreed on parties have not agreed on
the choice of the presid- the choice of the presid-
ing arbitrator and if the ing arbitrator, the arbitral
parties have not previously institution, on request by
agreed on an appointing either party, shall appoint
authority, each of the the presiding arbitrator.
parties may, by telex or
telegram, propose the
names of one or more
third persons, one of
whom would serve as the
appointing authority.

"7. If, within 15 days
after receipt of such pro
posal, the parties agree on
the designation of an ap
pointing authority, that
appointing authority will
appoint the presiding ar
bitrator.

"If, within the above 15
days the parties do not
reach agreement on the
designation of an appoint-
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provision. An account of the consideration of article 6, para
graph 2 is set forth at paragraphs 34-36 above.
Paragraph 7

62. There was no objection to the acceptance of the pro
visions of subparagraph 1 of this paragraph.

63. It was noted that the first sentence of subparagraph 2
of this paragraph made operative, in the circumstances men
tioned therein, the provisions of article 6, paragraph 2 (a),
(b) and (c). An account of the consideration of those provi
sions is set forth in section A above, under the heading
"Appointing authority" (paras. 10 to 14).

64. It was noted that th60 first sentence of subparagraph 2
of this paragraph made the provisions of article 6, paragraph 3
applicable to the cases coming within the ambit of this para
graph. An account of the consideration of article 6, para
graph 3, is set forth in paragraphs 38 and 39 above.

ARTICLE 8

"I. Either party may challenge an arbitrator, including
an arbitrator nominated directly by a party, if circumstances
exist that give rise to justifiable doubts as to his impartiality
or independence.

"2. The circumstances mentioned in para. 1 include any
financial or personal interest in the outcome of the arbitra
tion or any family or commercial tie with either party or
with a party's counselor agent.

"3. A prospective arbitrator shall disclose to those who
approach him in connexion with his possible appointment
any circumstances likely to give rise to justifiable doubts as
to his impartiality or independence. An arbitrator, once
appointed, shall disclose any such circumstances to the par
ties and the arbitral institution unless they have already been
informed by him of these circumstances."

SUMMARY OF DISCUSSION

Paragraph 1

65. At the commencement of the consideration of this para
graph, a statement was made on behalf of the Secretariat that
the text which appeared in document A/CN.9/97 contained
certain typographical errors. The text should correctly read as
follows:

"1. Either party may challenge an arbitrator, including
the arbitrator nominated directly by the other party, if cir
cumstances exist that give rise to justifiable doubts as to his
impartiality or independence".
66. It was pointed out that the text in its present wording

would permit a party to challenge even the arbitrator nomi
nated by him, while the intention was that a party should only
be permitted to challenge an arbitrator nominated by the other
party.

67. The prevailing view, however, was that a party should
be permitted to challenge even the arbitrator nominated by
him. For circumstances unknown at the time of the nomina
tion may emerge thereafter revealing that the arbitrator had
a bias against the party nominating him, or in favour of the
other party. There were valid grounds, therefore, for retaining
the text as reproduced in document A/CN.9/97.

68. It was noted that a challenge could be made under this
paragraph if circumstances existed that gave rise to justifi~ble
doubts as to the impartiality or independence of any arbItra
tor, including a party-appointed arbitrator. This implied that
it was incumbent on a party-appointed arbitrator to be impar
tial and independent even in regard to the party who nomi
nated him. Divergent views were expressed on the question
as to whether an arbitrator should be required to be impartial
and independent in regard to the party who appointed him.
On the one hand, it was stated that the imposition of such a
duty was desirable. The institution of arbitration would gain
greater respect if arbitrators acted with such independence and
impartiality. It was further observed that the provision was in
accord with the arbitration law of many countries, would be

widely acceptable, and would not conflict with the applicable
law governing the arbitration. It was also pointed out that
under article 1, paragraph 1, parties were free to waive thi~
requirement by agreement if they chose to do so.

69. As against this, it was noted that it was impractical
and unrealistic to impose such an obligation on a party
appointed arbitrator. One reason for this was that such an
arbitrator would often depend for his fees on the party who
appointed him. It was therefore suggested that the possibility
of a challenge on this ground should be restricted to challenge
of a presiding arbitrator. Another suggestion was that the
grounds for challenge of party-appointed arbitrators should
be restricted to the grounds specifically mentioned in para
graph 2 of this article.

Paragraph 2

70. It was noted that this paragraph listed certain specific
grounds for challenge which were among the circumstances
giving rise to justifiable doubts as to the impartiality or inde
pendence of an arbitrator within the meaning of paragraph 1.
It was stated that it was unnecessary to make specific mention
of these grounds, since they were already included within the
general description set forth in paragraph 1. On the other
hand, it. was argued that specific mention of these grounds
served to focus the attention of parties and arbitrators on them
and that the provision therefore served a useful purpose.

71. Divergent views were expressed as to the advisability of
retaining a "commercial tie with either party or with a party's
counselor agent" as a ground for challenge of an arbitrator.
It was observed that businessmen frequently acted as arbitra
tors, and that they would often have such a commercial tie
with one of the parties. If this ground were maintained, many
otherwise well-qualified arbitrators would be excluded from
appointment. It was therefore suggested that a commercial tie
should be a ground for challenge only where it was likely to
result in a lack of independence or impartiality on the part
of the arbitrator. However, a contrary view was expressed to
the effect that this ground of challenge should be retained as
it encouraged the appointment of arbitrators possessing impar
tiality and independence. In regard to the advisability of retain
ing a "family tie" as a ground for challenge, it was observed
that the closeness of the family tie which would constitute such
a ground should be defined. It was also suggested that com
mercial or family ties of the kind specified in this paragraph
should constitute grounds for challenge only in those cases
where such ties gave rise to justifiable doubts as to an arbi
trator's impartiality or independence. In this connexion, a sug
gestion was made that the possible grounds for challenge might
be divided into two categories: "absolute" grounds for chal
lenge and "relative" grounds for challenge. The former cate
gory would only include as grounds for challenge a direct
financial or personal interest in the outcome of the dispute on
the part of an arbitrator, and certain specified close ties, such
as close family ties, between an arbitrator and a party. Proof
of these grounds would result automatically in the success of
the challenge. The latter category would include other grounds
for challenge, such as remote family ties. For a challenge based
on these grounds to succeed, it would be necessary to prove
not only that they existed, but that they gave rise to justifiable
doubts as to the imp~rtiality or independence of an arbitrator.

72. There was wide agreement that any financial or per
sonal interest in the outcome of the arbitration should be a
ground for challenge.

73. The question was raised whether it would be desirable
to insert in this paragraph an exhaustive list of the grounds
for challenge. On the one hand, it was stated that it would be
undesirable to have an exhaustive list, as cases falling outside
the list might occur which could nevertheless be regarded as
justifiable grounds for challenge. On the other hand, it was
stated that, if a list were to be included at all, it would serve
no useful purpose unless it were exhaustive. It was also ob
served that, if the paragraph were not intended to contain an
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SUMMARY OF DISCUSSIONS

Administered
by the arbitral institution
that administers the arbi
tration.

exhaustive list of the grounds for challenge, this situation
should be clarified.

74. The observation was also made that the specific grounds
for challenge mentioned were worded in general terms, and
might give rise to difficulties of interpretation.

Paragraph 3
75. It was noted that this paragraph imposed a duty of

disclosure at two stages. At the first stage, a prospective arbi
trator was bound to disclose to those who approached him in
connexion with his possible appointment any circumstances
likely to give rise to justifiable doubts as to his impartiality
or independence. Once appointed, an arbitrator was also bound
to disclose such circumstances to the parties and the arbitral
tribunal unless they had already been previously informed by
him of such circumstances. It was observed that it was only
necessary to impose an obligation of disclosure on an arbitra
tor who was appointed, and that an obligation of disclosure
prior to appointment might be considered unnecessary.

76. It was also suggested that the duty of disclosure at the
second stage might be intended to apply to cases where, after
the appointment of an arbitrator, circumstances arose giving
rise to justifiable doubts as to his impartiality or independence.
Such circumstances could not have been disclosed at the stage
when he was first approached with regard to his possible
appointment.
The article considered as a whole

77. It was noted that the question of challenge of arbitra
tors would ultimately be regulated by the provisions of the
applicable municipal law; It might therefore be desirable to
insert a provision in the text of the article, or a statement in
the commentary, drawing the attention of the parties to this
fact.

ARTICLE 9

"1. The challenge of an arbitrator shall be made within
IS days after his appointment has been communicated to
the challenging party or, if the circumstances mentioned in
article 8 became known to such party at a later time,
within 15 days after such time.

"2. The challenge shall be made by written notice to both
the other party and the arbitrator and shall state the reasons
for the challenge.

"3. When an arbitrator has been challenged by one party,
the other party may agree to the challenge. The arbitrator
may also, after the challenge, withdraw from his office. In
both cases a substitute arbitrator shall be appointed pursu
ant to the procedure that was applicable to the initial ap
pointment."

SUMMARY OF DISCUSSIONS

Paragraph 1
78. It was noted that it was undesirable to set time-limits

within which a challenge to an arbitrator should be made.
The time within which a challenge should be made would be
determined by the applicable municipal law and, under the
arbitration laws of many countries, a challenge was permissible
at any stage of the hearing. For this reason, it was suggested
that paragraph 1 might be deleted.

79. On the other hand, it was suggested that a challenge
could be made before arbitral proceedings commenced and
therefore before the applicable law began to govern such pro
ceedings. The objection noted above would therefore not be
relevant to the setting of time-limits for challenges which may
be made prior to the commencement of the arbitral proceed
ings. Furthermore, it was observed that it was reasonable. to
permit parties to enter into contractual agreements concermng
the time-limits for challenging arbitrators.

Paragraph 2
80. It was suggested that it was undesirable to specify that

the challenge had to be made in writing. It should be open to
the parties to make a challenge in any form. On the other

hand, it was stated that it was desirable to maintain the re
quirement of writing, which introduced an element of formality
to the making of the challenge, since a challenge was a matter
of importance having serious consequences both for the arbi
trator challenged and for the party nominating him.
Paragraph 3

81. There was general agreement that the provisions of this
paragraph were acceptable.

The article considered as a whole
82. It was observed that, as was the case with article 8, the

questions regulated by this article would ultimately be regu
lated by the applicable municipal law. It might therefore be
desirable to insert a provision in the text of the article itself,
or a statement in the commentary, drawing the attention of
the parties to this fact.

ARTICLE lOt

"1. If the other party does not agree to the challenge and
the challenged arbitrator does not withdraw, the arbitral
institution or appointing authority that made the initial ap
pointment shall decide whether the challenge is justified.

"2. If the initial appointment was not made by an arbitral
institution or appointing authority, the decision on the chal
lenge will be made:

Non-administered
by an appointing authority
to be agreed upon by the
parties, if they have not
previously agreed on such
an authority. If the par-
ties do not promptly agree
on an appointing author-
ity, the challenging party
in accordance with the
provisions of article 6,
paragraph 2, may request
anyone of the appointing
authorities mentioned in
that article, to decide on
the challenge.

"3. The decision of the arbitral institution or appointing
authority concerning the challenge is final. If the decision
sustains the challenge, a substitute arbitrator shall be ap
pointed pursuant to the procedure that was applicable to the
initial appointment."

Paragraph 1

83. It was observed that, under this paragraph, a decision
as to whether a challenge of an arbitrator was justified was to
be made by the very institution or appointing authority that
had appointed the arbitrator. It was suggested that this was
undesirable, since the institution or appointing authority might
be reluctant to uphold a challenge to its own appointee. It
would therefore be preferable if the decision were taken by
an independent authority.

84. However, it was stated in reply that experience had
shown that arbitral institutions and appointing authorities acted
with complete impartiality when one of their appointees was
challenged. Such institutions and appointing authorities were
deeply concerned with preserving their reputation for integrity
and, in fact, upheld a challenge whenever it was justified.

t Article 10 contains parallel columns in relation to para
graph 2 one of which deals with "non-administered" arbitra
tion, a~d the other with "administered" arbitration. As a
consequence of the views expressed by most representatives
that "administered" arbitration should be excluded from the
scope of the Rules, paragraph 2, in so far as it dealt with
"administered" arbitration, was not considered.
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ARTICLE 12

"1. The time-limits set forth in Section II for the appoint
ment of arbitrators may at any time be extended by agree
ment of the parties. If the arbitration is administered by an
arbitral institution, such time-limits may also be extended by
that institution on its own initiative.

"2. Where names for the appointment of arbitrators are
proposed either by the parties or by an appointing authority,
including an arbitral institution serving as appointing author
ity, full names and addresses shall be given, accompanied,
as far as possible, by a description of their qualifications for
appointment as arbitrators."

SUMMARY OF DISCUSSION

Paragraph 1

95. There was general agreement that the first sentence of
this paragraph was acceptable. It was noted that, if "adminis
tered" arbitration were excluded from the scope of the rules,
the second sentence of this paragraph could be deleted.

Paragraph 2

96. It was observed that, if the principle, which was at
present set forth in articles 6, paragraph 1, and 7, paragraph 2,
that a sole or presiding arbitrator shall be of a nationality
other than that of the parties, were retained, proposals of

SUMMARY OF DISCUSSION

ARTICLE 11

"1. In the event of the death, incapacity or resignation
of an arbitrator during the course of the arbitral proceed
ings, a substitute arbitrator shall be appointed pursuant to
the procedures that were applicable to the initial appoint
ment.

"2. If the sole or presiding arbitrator is replaced, any
hearings held previously shall be repeated. If any other arbi
trator is replaced, such prior hearings shall be repeated at
the discretion of the arbitral tribunal."

Paragraph 1

89. The reference in this paragraph to the "resignation" of
an arbitrator was examined. It was pointed out that this term
might not be sufficiently wide to cover certain situations which
might arise in relation to the conduct of an arbitrator. One
such situation arose where an arbitrator did not formally re
sign, but simply ceased to attend the arbitral hearings, or
otherwise ceased to participate in the arbitral proceedings. It
was suggested that an appropriate provision should be added
for a presumption of resignation in such cases. Alternatively
it was suggested that the phrase "failure to act" might be
added to cover this situation and that such failure should
entail the appointment of a substitute arbitrator under this
paragraph. It was also suggested that a provision be inserted
to the effect that, where an arbitrator resigns or ceases to act,
he must give his reasons for such action.

90. It was pointed out that the article did not specify who
would decide whether an arbitrator was subject to incapacity.
One possibility would be for the other members of a three
member arbitral tribunal to decide this question. However,
this may not lead to any decision since these me~bers mig~t
not agree. Further, if there were only one arbitrator, thiS
:solution would not be practicable.

85. On the assumption that it was desirable that an inde- 91. In the context of the discussion referred to in para-
pendent authority should decide on the challenge, the question graph 90 above, it was pointed out that the present para-
was considered as to the possible identity of such an authority. graph 1 of article 11 only dealt with the procedure to be
One possibility was that the other two members of the arbitral followed in the event of the death, incapacity or resignation
tribunal should decide the question. But it was noted that this of an arbitrator, and not with questions concerning the defini-
might not lead to any decision, as these members might not tion of "incapacity" or "resignation". It was suggested that the
agree. It was therefore suggested that the rules should provide advisability of adding provisions dealing with these latter ques-
that the court of first instance established at the place where tions might be considered.
the arbitration was being held should decide on a challenge. Paragraph 2
It was observed that, under many legal systems, this court
would possess the necessary jurisdiction and competence. It 92. The rule stated in the first sentence of this paragraph
was further suggested that provision should be made that the to the effect that, if a sole or presiding arbitrator is replaced,
president of the chamber of commerce at the place of arbitra- any hearings previously held shall be repeated, was considered.
tion should make the decision where this court did not pos- The view was expressed that, if a verbatim record had been
sess the necessary jurisdiction and competence. kept of those hearings, there should be no rehearing, since it
Paragraph 2 was unnecessary and would only add to the cost of the arbitral

proceedings. It was pointed out, however, that, while in most
86. There was general agreement that the provisions of this cases a rehearing in these circumstances was not desirable,

paragraph were acceptable. cases might occur in which the sole or presiding arbitrator
Paragraph 3 had made an inspection, or done some other act not fully

87. It was observed that the decision of the arbitral institu- reflected in the verbatim record. In such cases, a rehearing
tion or appointing authority concerning the challenge could be would be necessary. It was also suggested that, where the arbi-
subject to review by a judicial tribunal, which would decide tral tribunal consisted of a sole arbitrator, a decision as to the
the question in accordance with the applicable municipal law. holding of a rehearing should be made by the new sole arbi-
It was possible that the statement, in the first sentence of this trator.
paragraph, that the decision of the arbitral institution or ap- 93. On the other hand, the view was expressed that, where
pointing authority was final might mislead the parties by a sole or presiding arbitrator was replaced, a rehearing should
making them believe that judicial review was excluded. It was be held in all cases. Such a rehearing was necessary because
suggested, therefore, that the attention of the parties might of the crucial part to be played by such an arbitrator in the
be drawn in some form to the possibility of judicial review. arbitral proceedings. It was necessary, therefore, that the new

88. It was stated, however, that it was clear from the con- sole or presiding arbitrator should rehear any oral evidence
text in which the word "final" appeared in this paragraph that or arguments that had been presented prior to this appointment.
the word only referred to finality of decision within the frame- 94. Where an arbitrator other than the presiding arbitrator
work of the arbitral proceedings, and that no special provision was replaced, it was suggested that there was no imperative
drawing attention to the possibility of judicial review was need for a rehearing. It was therefore suggested that the word
therefore necessary. "shall" in the second sentence of this paragraph might be re

placed by the word "may". It was further suggested that,
where a party-appointed arbitrator was replaced, the decision
as to a rehearing should be made by those members of the
arbitral tribunal who had participated in the prior hearings.
However, the view was also expressed that, where a party
appointed arbitrator was replaced by another party-appointed
arbitrator, any hearings held prior to the replacement should
always be repeated, unless the party making the replacement
agreed to, and the arbitral tribunal decided to, dispense with
the repetition of such prior hearings.
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names of persons under this paragraph to serve as sole or
presiding arbitrators should conform to that principle.

ARTICLE 13

"I. Subject to these Rules, the arbitrators may conduct
the arbitration in such a manner as they consider appropri
ate, provided that the parties are treated with absolute
equality.

"2. The arbitrators may decide that the proceedings shall
be conducted solely on the basis of documents and other
written materials, unless both parties agree that oral argu
ments shall be presented.

"3. Oral hearings must be held if one of the pllrties offers
to produce evidence by witnesses [unless the arbitrators
unanimously decide that such proposed evidence is irrele
vant].

"4. All documents or information supplied to the arbi
trators by one party shall be communicated by that party at
the same time to the other party."

SUMMARY OF DISCUSSION

Paragraph 1

97. Different views were expressed as to the desirability of
the rule, stated in paragraph 2, that the arbitrators may con
duct the proceedings in such a manner as they consider ap
propriate. On the one hand, some representatives observed
that this rule infringed the principle of party autonomy; the
parties should be given the power to regulate the conduct of
the arbitral proceedings, and the arbitrators should regulate
the proceedings only in cases where the parties failed to do so.
On the other hand, most representatives stated that the present
rule giving the arbitrators the power to regulate the conduct
of the proceedings was preferable and should be retained.

98. It was noted that the paragraph required the arbitrators
to treat both parties with "absolute equality". The view was
expressed that the meaning of this requirement should be clari
fied. A statement was made on behalf of the Secretariat that
examples of equal treatment would be the giving to each party
of an equal opportunity to present his case and the ensuring
that copies of documents sent by one party to the arbitrators
were also sent to the other party at or about the same time.
It was not possible, however, to give an exhaustive list of
examples illustrating the operation of the principle of "abso
lute equality". In this connexion, it was observed that the
adjective "absolute" was unnecessary and should be deleted;
however, the view was also expressed that it should be re
tained.

99. In this context, the comment was made that what was
important was not the imposition of an obligation to observe
the principle of equal treatment, since in certain circum
stances (such as when the parties made conflicting requests
to an arbitral tribunal) such treatment was impossible; the
real need was to stress that both parties should receive fair
treatment. It was suggested, however, that the best course
might be to modify the paragraph so as to impose an obliga
tion on the arbitrators to treat the parties both with equality
and with fairness.

Paragraph 2

100. There was wide agreement that the provisions of this
paragraph were too restrictive in giving arbitrators the option
to decide that the proceedings shall be conducted solely on
the basis of documents or other written material, unless both
parties agreed that oral arguments were to be presented. It
was obse.rved that the arbitrators should be obliged to hear
oral arguments even if requested to do so by only one of the
parties. It was also suggested that the paragraph should. be
broadened to permit arbitrators to decide that proceedmgs
should be conducted on the basis of documents and other
written materials coupled with the inspection of goods.

Paragraph 3

101. There was wide agreement that this paragraph should
be redrafted so as to state that the arbitrators should as a
rule hold oral hearings for the presentation of evidence. It
was observed that an oral hearing should be obligatory if
either party requested it.

102. There was some support for the retention of the con
cluding words of this paragraph, which were placed within
square brackets. It was argued by those favouring retention
that the power given to the arbitrators by those words to
exclude evidence which they considered irrelevant was neces
sary for the expeditious conduct of the proceedings.

Paragraphs 2 and 3 considered together

103. It was observed that the provisions of paragraphs 2
and 3 were closely connected, but that the exact interrelation
ship between them was not sufficiently clear. In this context,
it was noted that the interrelationship of those provisions had
been discussed at the Fifth International Arbitration Congress,
held at New Delhi from 7 to 10 January 1975, and that a new
text to replace both paragraphs 2 and 3 had been proposed.
That text, which is reproduced in document A/CN.9/97/Add.2,
paragraph 16, read as follows:

"If either party so requests, the arbitrators shall hold
hearings for the presentation of evidence by witnesses or for
oral argument. In the absence of such a request, the arbi
trators may decide whether the proceedings shall be con
ducted solely on the basis of documents and other written
materials."

Some representatives considered that this provision was accept
able and could replace both paragraphs 2 and 3 of article 13.
Paragraph 4

104. It was suggested that the objective of this paragraph
might be better achieved by modifying it to require that docu
ments or information supplied by one party to the arbitrators
should not be acted upon by the arbitrators unless they had
also been communicated to the other party.

ARTICLE 14

"I. Unless the parties have agreed upon the place where
the arbitration is to be held, such place shall be determined
by the arbitrators.

"2. If the parties have agreed upon the place of arbitra
tion, the arbitrators may determine the locale of the arbi
tration within the country or city agreed upon by the parties.

"3. The arbitrators may decide to hear witnesses, or to
hold interim meetings for consultation among themselves,
at any place they deem convenient.

"4. The arbitrators may meet at any place they deem
appropriate for the inspection of goods, other property, or
documents. The parties shall be given sufficient notice to
enable them to be present at such inspections."

SUMMARY OF DISCUSSION

Paragraph 1

105. It was observed by some representatives that the para
graph in its present wording gave the arbitrators an unfettered
discretion to decide on the place of arbitration in the absence
of agreement by the parties on this point. It was suggested
that such a discretion was undesirable; it should be controlled
by inserting into the text relevant considerations which the
arbitrators would be bound to take into account in deciding
on the place of arbitration. However, the present wording of
the paragraph was acceptable to most representatives.

106. The Secretariat drew the attention of the Commission
to two suggestions for the improvement of this paragraph,
which had been made at the Fifth International Arbitration
Congress. The first was that the term "place of arbitration"
should be replaced by the term "seat of arbitration". The
second was that the paragraph should be modified so as to
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require the arbitrators to determine the seat of arbitration at
the commencement of the arbitration proceedings. The Com
mission took note of these suggestions.
Paragraph 2

107. It was suggested by some representatives that this
paragraph should be deleted as being superfluous, since the
arbitrators would in any event have the power granted to them
by this paragraph.

Paragraph 3

108. It was observed that, in cases where the parties had
agreed on the place of arbitration, the power given by this
paragraph to the arbitrators to hold hearings or interim meet
ings "at any place they deem convenient" was undesirable.
Holding such hearings and interim meetings at places other
than the place of arbitration agreed on by the parties would
increase the costs of the arbitration. On the other hand, it
was stated in reply that such hearings or interim meetings
might be necessary in certain circumstances, such as when
witnesses refused to come to the place of arbitration, or where
goods or sites to be inspected were at some other location.
It was also observed that any such hearings or interim meet
ings would only be held by arbitrators in the interests of the
parties, and that a provision such as the one contained in this
paragraph was therefore desirable.
Paragraph 4

109. There was general agreement that the provisions of
this paragraph were acceptable.
The article considered as a whole

110. It was suggested that a provision might be added to
the article which could enable the parties to indicate the place
where the award should be delivered.

ARTICLE 15

"I. Subject to any provision that has been made by the
parties in their agreement, the arbitrators, promptly upon
their appointment, shall determine the language or languages
to be used in the proceedings. This determination shall apply
to any written notice or statement, and, if hearings should
take place, to the language(s) to be used in such hearings.

"2. Arbitrators may order that documents, delivered in
their original language, shall be accompanied by a transla
tion into the language(s) determined by the parties or the
arbitrators."

SUMMARY OF DISCUSSION

Paragraph 1
111. It was observed that this paragraph gave complete

freedom to the arbitrators to determine the language or lan
guages to be used in the arbitral proceedings. It was suggested
that the granting of such complete freedom was unnecessary.
For, if the parties had not expressly agreed on a language to
be used, either the language of the contract or the language
used in correspondence between the parties should be used in
the arbitral proceedings. These languages could be considered
to have been impliedly chosen by the parties.

112. On the other hand, it was stated in reply that any rigid
rule as to the language to be used could cause difficulties in an
international arbitration. Thus one or more of the arbitrators
might not understand the language of the contract or the lan
guage used in the correspondence between the parties. It may
sometimes be necessary to use two languages, for example,
where the three arbitrators did not all possess sufficient know
ledge of a single language which could be used in the arbitral
proceedings.

113. In this -context, it was suggested that the difficulties
which had been referred to as arising from the choice of
language by the arbitrators might be reduced if a provision
were added that the arbitrators should arrange for the trans
lation of documents and for interpretation at the hearing so
that parties and arbitrators would understand the proceedings.

Paragraph 2

114. The Secretariat brought to the notice of the Commis
sion a suggestion made at the Fifth International Arbitration
Congress that the words "determined by the parties or arbi
trators" appearing at the end of the paragraph should be re
placed by the words "agreed on by the parties or determined
by the arbitrators". The object of the suggested amendment
was to give effect in more exact language to an agreement
between the parties on the issue in question. The Commission
took note of this suggestion.

The article considered as a whole

115. It was noted that there was a close connexion between
the subject-matter of this article and that of article 13. It was
therefore suggested that the amalgamation of the provisions
of the two articles into a single article should be considered.

ARTICLE 16

"1. Within a period to be determined by the arbitrators,
the claimant shall send his written statement of claim to
each of the arbitrators and to the respondent. All relevant
documents, including a copy of the contract, and of the arbi
tration agreement if not contained in the contract, shall be
annexed thereto.

"2. The statement of claim shall include the following
particulars:

"(a) the names and addresses of the parties;
"(b) a full statement of the facts and a summary of the

evidence supporting these facts;
"(c) the points at issue;
"(d) the relief or remedy sought.
"3. During the course of the arbitral proceedings, the

claim may, with the permission of the arbitrators, be supple
mented or altered provided the respondent is given an oppor
tunity to express his opinion concerning the change."

SUMMARY OF DISCUSSION

Paragraph 1

116. It was noted that this paragraph required the claimant
to annex to his statement of claim "all relevant documents".
It was argued that this requirement should be omitted, since
it was impossible for a claimant to determine at such an early
stage of the arbitral proceedings what would be all the relevant
documents; for example, the relevance of certain documents
would depend on the position taken by the respondent in his
defence. It was therefore suggested that the· claimant should
only be required to annex the documents on which he relied
to support his claim; however, the arbitrators should be em
powered to require the submission to them of all documents
relevant to the points at issue after these points had been
clarified at a later stage of the arbitral proceedings. Another
suggestion was that the reference to "all relevant documents"
be deleted from this paragraph, and that at the same time a
new subparagraph (e), as set forth below, be added to para
graph 2 of the article:

"(e) a reference to documents which the claimant will
present or will offer to present."

117. It was stated in reply, however, that the need to reduce
costs and the expeditious conduct of arbitral proceedings, both
called for disclosure at an early stage. It was therefore ad
visable to retain this requirement.

118. During the consideration of the scope of article 1,
paragraph 1, it had been suggested that the word "contract"
appearing in that article should be replaced by a phrase such
as "defined legal relationship". If this modification to article 1,
paragraph 1, were adopted, it was observed that the reference
in this paragraph to the need to annex "a copy of the con
tract" might have to be altered, so 'that the description of the
documents to be annexed would accord with the modification
to article 1, paragraph 1.
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Paragraph 2

119. It was observed that the requirement imposed by sub
paragraph (b) that the statement should include "a full state
ment of the facts and a summary of the evidence supporting
those facts" was too stringent. It was suggested that it was
only necessary to require the inclusion of a statement of the
relevant facts or a statement of the facts supporting the claim.
The reasons adduced in favour of this suggestion corresponded
to those set forth in paragraph 116 above in relation to the
requirement in paragraph 1 that "all relevant documents"
needed to be annexed. The arguments in reply corresponded
to those set forth in paragraph 117 above.

120. In relation to the requirement imposed by subpara
graph (c) that the statement should include "the points at
issue", it was observed that those might not emerge until the
respondent had stated his defence to the claim and that,
therefore, it might be impractical to impose this requirement.
It was suggested that the claimant should instead be required
to state his submissions as to what in his view were the points
at issue.

121. In relation to the requirement set forth in subpara
graph (d) that the statement of claim should include "the
relief or remedy sought", it was stated that it would be de
sirable to require the inclusion of a reference to a claim for
interest, whenever such a claim was made.

122. It was pointed out that one method by which the
difficulties referred to in paragraphs 119 and 120 might be
resolved would be to make the requirement that the particu
lars described in subparagraphs (b) and (c) be included in the
statement of claim optional and not mandatory; thus the sub
paragraphs might be amended to require such particulars to
be stated where they were known, or when it was possible
to do so.

Paragraph 3

123. It was stated on behalf of the Secretariat that the
words "to express his opinion concerning the change" appear
ing at the end of the paragraph should be replaced by the
words "to exercise his right of defence respecting the change".

124. There was an extended consideration of this paragraph,
and the observations made in the course of the discussion are
grouped under the following headings:

(a) Extent of freedom to be accorded to the claimant to
supplement or alter his claim

125. It was noted that under this paragraph the claimant
could supplement or alter his claim only with the permission
of the arbitrators. The view was expressed that this restriction
was unjustified, and that he should be free to supplement or
alter his claim whenever he so desired. It was noted that, as
it was in the interest of the claimant that the arbitration pro
ceed expeditiously, he would in all likelihood exercise his right
to supplement or amend his claim sparingly, and only when
it was clearly necessary to do so.

126. It was stated in reply, however, that some control
over the power of the claimant in this regard was desirable,
and that the arbitrators were the most suitable persons to
exe.rcise such control. The claimant should be prevented from
misusing this power with a view to obstructing the course of
the arbitral proceedings, either by making frequent changes in
his position as set out in the statement of claim, or by making
frivolous or vexatious amendments. It was therefore argued
that the power of the arbitrators to disallow amendments of
the claim should be retained.

(b) Meaning of certain terms

127. It was noted that the possible amendments of the claim
were described in the paragraph in terms of the claim being
"supplemented" or "altered". It was observed that the distinc
tion between these terms was not clear, since a claim which
had been "supplemented" might be thought also to have been
"altered". It was also pointed out that the term "supplemented"
suggested that the claim was in some way being. increased,

whereas the alteration might consist in a reduction of the claim.
It was therefore suggested that the single term "modification"
might be employed to embrace both these terms.

128. A statement was made by the Secretariat that the word
"supplemented" was intended to denote a minor modification
not involving the scope of the claim, while the term "altered"
was intended to denote a substantive modification involving
the scope of the claim.

129. It was suggested that the desirability of maintaining
the present terminology should be reconsidered.

(c) Permissible scope of amendment
130. The question of the permissible scope of an amend

ment of a claim was considered. The view was expressed that
no amendment should be permitted which would introduce a
claim falling outside the scope of the arbitration agreement.

131. The question of the possible addition of a new claim,
or the amendment of the scope of an existing claim, was also
considered. It was noted that, in some circumstances, it might
be permissible to allow the claimant to amend the claim as
regards certain of its particulars, for example, regarding prin
cipal and interest, or amount of damages. Such an amendment
would not affect the substance of the claim originally made.
It should, however, not be permissible to add a claim falling
outside the scope of that originally made, that is, outside the
subject-matter of the dispute, or to alter the substance of the
claim originally made so that it became in effect a new claim.

(d) The costs occasioned by amendment
132. It was suggested that, where an amendment of a claim

resulted in expense to the other party, for example, in that he
had to prepare a new defence, the claimant should be required
to bear such expense as costs unless the arbitrators decided
otherwise.

Relationship of this article with article 3
133. The consideration of this question has been set forth

in the account of the deliberations in regard to article 3.

ARTICLE 17

"1. Within a period to be determined by the arbitrators,
the respondent shall communicate in writing, a statement of
defence to each of the arbitrators and to the claimant.

"2. In his statement of defence, the respondent may make
a counter-claim arising out of the same contract. The provi
sions of article 16 with respect to the claim also apply to the
counter-claim."

SUMMARY OF DISCUSSION

Paragraph 1
134. It was noted that this paragraph did not describe the

particulars that needed to be included in the statement of
defence. It was desirable that the statement of defence should
not be a very brief one, but should include some or all of the
particulars required by article 16, paragraph 2, to be included
in the statement of claim. It was suggested that, if this objec
tive were sought to be achieved through the second sentence
of paragraph 2 of this article, making the provisions of ar
ticle 16, paragraph 2, applicable to the statement of defence,
this might be further clarified by an appropriate modification
of the paragraph.
Paragraph 2

135. It was observed that the first sentence of this para
graph was open to the construction that a counter-claim could
only be made in the statement of defence, and not at a later
stage. It was suggested that a limitation of this kind was un
desirable, and that the language should be modified to make
it clear that, in appropriate circumstances, a counter-claim
could be made even after the statement of defence had been
communicated.

136. It was also observed that the counter-claim had to fall
within the scope of the arbitration agreement under which the
claim was made. The case was considered where there was a
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series of separate contracts arising out of the same transac
tion between the same parties, each of which contained an
arbitral clause in identical terms. If a claim were made under
one of those contracts by a party, the question was raised
whether it would be permissible to regard a claim made at or
about the same time by the other party under a separate
contract in the series as a counter-claim in terms of this para
graph. It was suggested that provision should be made permit
ting such a claim to be regarded as a counter-claim and, to
achieve this purpose, the words "same contract" might be re
placed by the words "same transaction".

137. A statement was made on behalf of the Secretariat
that it was not intended that a claim of the type referred to in
paragraph 136 was to be regarded as a counter-claim. It was
pointed out by the Secretariat, however, that it would be nor
mal arbitral practice in such a case to consolidate the hearings
of the two claims. In this context, it was observed that it would
be desirable that the Rules should contain provisions relating
to the consolidation of hearings in appropriate cases.

138. It was observed that the same principles which would
apply to regulate the amendment of claim should also apply to
regulate the amendment of a counter-claim. The consideration
of the questions relating to the amendment of the claim is set
forth above in the account of the deliberations in regard to
article 16.

139. It was noted that the paragraph referred only to a
counter-claim by the respondent, but not to a plea of set-off
raised by him. It was suggested that the wording of the para
graph should be modified to include both concepts.

140. During the consideration of the scope of article 1, it
had been suggested that the word "contract" should be re
placed by a phrase such as "defined legal relationship". If this
modification were adopted, it was observed that the reference
in the paragraph to "the same contract" might need to be
replaced by a reference to the new phrase. It was also sug
gested that the addition to article 17 of the formulation used
in article 16 of the Convention on the Limitation Period in
the International Sale of Goods might be considered.

ARTICLE 18

"1. The arbitrators shall be the judges of their own com
petence and shall rule on objections that the dispute is not
within their jurisdiction, including any objections with re
spect to the existence or validity of the arbitration clause or
of the separate arbitration agreement.

"2. An objection to the competence of the arbitrators
shall be raised not later than in the statement of defence
or, with respect to a counter-claim, in the reply to the
counter-claim. Where delay in raising a plea of incompetence
is justified under the circumstances, the arbitrators may de
clare the plea admissible.

"3. The arbitrators may rule on such an objection as a
preliminary question or they may proceed with the arbitra
tion and rule on such objection in their final award.

"4. The arbitrators have jurisdiction to determine the
existence or the validity of the contract of which an arbitra
tion clause forms a part."

SUMMARY OF DISCUSSION

Paragraph 1

141. The view was expressed that the rule as now stated
in paragraph 1 could mislead parties, because question.s as to
the competence and jurisdiction of arbitrators were ultimately
a matter for the courts to settle in accordance with the lex
fori. Since the rule in its prese~t wordi.ng m.ight thus mi~lead
the parties and might even be 10 confhct With some natIOnal
laws it was suggested by some representatives that the provi
sion' should be deleted. Similar objections were raised as to
the power which paragraph 1 granted. to the arbitr~t~rs to rule
on "objections with respect to the eXlst7nce. or vahdlty o!, the
arbitration clause or of the separate arbitratIOn agreement .

142. The prevailing view, however, was that the rule as set
forth in paragraph 1 corresponded to modem arbitral practice
and should be retained, subject to the insertion in the text of
the article or in the commentary of a statement drawing the
attention of the parties to the fact that the question of the
competence and jurisdiction of the arbitrators remained subject
to the applicable municipal law. It was also observed that the
meaning of the term "competence" appearing in paragraphs 1
and 2 of this article, of the term "jurisdiction" appearing in
paragraphs 2 and 4 thereof, and of the phrase "existence or
validity of the contract" appearing in paragraph 4 thereof,
might need clarification, since the term "competence" might
include the others within its meaning.

Paragraph 2

143. There was general suport for the rules set forth in
paragraph 2. It was observed however, that provision should
be made making it possible in appropriate cases to raise an
objection to the competence of the arbitrators later than the
statement of defence or the reply to the counter-claim; for
example, if the objection were based on newly discovered facts.
In this connexion, it was stated that this possibility was prob
ably covered by the second sentence of paragraph 2, according
to which the arbitrators might declare a delayed plea of in
competence admissible if the delay in raising the plea were
justified under the circumstances.

144. Attention was drawn to the fact that the commentary
to paragraph 2 stated that it did not seem necessary for the
Rules to deal with objections that the arbitrators had exceeded
their terms of reference. It was observed that the reason for
such omission might have been the view taken by the authors
of the Rules that paragraph 1 of article 18 covered this case.
However, this interpretation of paragraph 1 was not self-evident
and it was, therefore, suggested that the article should specif
ically deal with the case where such objections were made.

Paragraph 3

145. Under the present wording of paragraph 3, the arbi
trators may rule on pleas regarding competence and jurisdiction
as a preliminary question. The view was expressed that the
plea regarding jurisdiction should in general be ruled on as a
preliminary question, since such a ruling would affect the status
of the arbitration itself. Under another view, however, this was
a procedural question which should be left for the arbitrators
to decide, and the present wording of paragraph 3 should
therefore be maintained.

Paragraph 4

146. It was suggested that the provIsIOns of paragraph 4
should be redrafted to make it clear, as stated in the com
mentary, that the validity of the arbitration clause did not
depend on the validity of the contract. Hence, the validity of
the arbitration clause would not be affected by a decision by
the arbitrators that the contract itself was null and void.

147. The view was also expressed that paragraph 4 should
be deleted or should be merged with paragraph 1.

ARTICLE 19

"1. Arbitrators shall decide what further written state
ments, in addition to the statement of claim and the state
ment of defence, shall be required from the parties or may
be presented by them, and shall fix the periods for present
ing such statements. However, if the parties agree on a
further exchange of written statements, the arbitrators shall
receive such statements.

"2. If a counter-claim is raised in the statement of de
fence, the arbitrators shall afford the claimant an opportunity
to present a written reply to this claim.

"3. At any time during the arbitral proceedings the arbi
trators may require the parties to produce supplementary
documents or exhibits within such a period as they shall
determine."
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SUMMARY OF DISCUSSION

Paragraph 1

148. There was general agreement that the provisions of this
paragraph were acceptable.

Paragraph 2
149. It was suggested that, where a counter-claim was raised

in the statement of defence and the claimant replied, the re
spondent should be given the right to answer (duplique).

Paragraph 3

150. There was general agreement that the provisions of
this paragraph were acceptable.

ARTICLE 20

"I. The periods of time allowed by the arbitrators for the
communication of written statements should, as a rule, not
exceed 30 days.

"2. The parties may agree to extend the various time
limits laid down in Section In of the Rules. In the absence
of such agreement, the arbitrators shall be entitled to extend
the time-limits if they conclude that an extension is justified."

SUMMARY OF DISCUSSION

151. There was general agreement that the prOVISions of
this article were acceptable. In respect of paragraph 1, how
ever, it was suggested that the time-limit of 30 days, within
which written statements must be submitted, was too short and
should be extended.

ARTICLE 21

"I. In the event of an oral hearing, the arbitrators shall
give the parties adequate advance notice thereof.

"2. If witnesses are to be heard, at least 15 days before
the hearing each party shall communicate to the arbitrators
and to the other party the names and addresses of the wit
nesses he intends to call and the language in which such
witnesses will give their testimony.

"3. The arbitrators shall make arrangements for inter
pretation of oial statements made at a hearing and for a
stenographic record of the hearing if either is deemed neces
sary by the arbitrators under the circumstances of ~he case
or if the parties have agreed thereto and have notified the
arbitrators of such agreement at least 15 days before the
hearing.

"4. Hearings shall be held in camera unless the partie3
agree otherwise. The arbitrators may decide whether persons
other than the parties and their counselor agent may be
present at the hearing. The arbitrators may require the retire
ment of any witness or witnesses during the testimony of
other witnesses. Arbitrators are free to determine the man
ner in which witnesses are interrogated.

"5. Arbitrators shall determine the relevancy and mate
riality of the evidence offered. Conformity to legal rules of
evidence shall not be necessary."

SUMMARY OF DISCUSSION

Paragraph 1

152. There was general agreement that the provisions of this
paragraph were acceptable.

Paragraph 2

153. It was noted that under this paragraph each party was
bound to communicate to the other the names of the witnesses
he intended "to call". It was observed that the words "to call"
Might suggest that the parties had the power to orde,:, the issue
of compulsory summonses for the appearance of witnesses at
a hearing of an arbitral tribunal. It was observed, however,
that the parties could not issue such a summons. without the
assistance of a judicial tribunal, and· that for thIS reason the
appropriateness of the words "to call" might be reconsidered.

154. In regard to the question as to whether parties should
have the power to issue enforceable summonses, it was sug
gested that this should be left to be decided by the applicable
municipal law.

Paragraph 3

155. There was general agreement that the provisions of
the paragraph were acceptable.
Paragraph 4

156. It was noted that the second sentence of this paragraph
gave the arbitrators the power to permit persons other than
the parties and their counselor agent to be present at a hear
ing irrespective of the wishes of the parties. It was stated on
behalf of the Secretariat that what was intended was that per
sons other than the parties and their counsel·or agent should
be permitted to be present only in exceptional circumstances,
and then only with the consent of the parties. There was wide
agreement that the language of this sentence should be modi
fied to reflect the intention underlying the drafting of the
sentence.

157. It was observed that, at the Fifth International Arbi
tration Congress, it had been suggested that provision should
be made for flexibility in the manner in which evidence was
presented at arbitral hearings. It had been suggested that it
would often save time and expense if the evidence of witnesses
could be presented in the form of written statements. Such
written statements could be either sworn or unsworn statements.
In this connexion, it had been suggested (A/CN.9/97/Add.2,
para. 19) that the following might be added as a new para
graph after paragraph 4: "Evidence of witnesses may also be
presented in the form of written statements."

158. It was noted that the last sentence of paragraph 4 gave
freedom to the arbitrators to determine the manner in which
witnesses were interrogated. It was pointed out that the cus~
tomary methods of interrogation varied under different legal
systems. It was suggested that it would be inadvisable to adopt
in the Rules anyone of these methods. If the method of inter
rogation were not mandatorily regulated by the applicable
municipal law, the arbitrators should be left free to devise a
pragmatic solution wbich would best serve the needs of the
arbitration in question.

Paragraph 5

159. It was noted that, while the second sentence of this
paragraph stated that conformity to legal rules of evidence
shall not be necessary, this position might be contrary to the
applicable municipal law. It was observed in reply that some
systems of law gave the arbitrators a discretion as to whether
to adopt the legal rules of evidence or not, and that the provi
sion might be given effect under such systems. The prevailing
view, however, was that, since in any event the need to conform
with the legal rules of evidence depended on the applicable
municipal law, this sentence might be deleted.

160. It was observed that, if the second sentence of para
graph 5 were deleted, the scope of the first sentence might
need to be widened, since issues additional to those of rele-
vancy and materiality specified therein would arise, for exam
ple, under the common law rules of evidence.

ARTICLE 22

"The arbitrators may take any interim measures they deem
necessary in respect of the subject matter of the dispute,
including measures for the conservation of the goods form
ing the subject matter in dispute, such as ordering their
deposit with a third person or the sale of perishable goods."

SUMMARY OF DISCUSSION

161. At the beginning of the consideration of this article, it
was stated on behalf of the Secretariat that the suggestion had
been made at the Fifth International Arbitration Congress that
the following words should be added to the article: "Such
interim measures may be established in the form of an interim
award" (A/CN.9/97/Add.2, para. 20).
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162. The relationship between the power given by the article
to the arbitrators to take interim measures and the possible
need to seek the assistance of judicial tribunals for the taking
of such measures, was examined. It was noted that the different
systems of law varied as to the extent to which arbitrators
might be permitted to take such measures independently of
judicial tribunals. It was suggested that, since judicial tribunals
would always have the power to take interim measures, it might
be simpler to provide that parties should apply to the appro
priate judicial tribunals, rather than to the arbitrators, for the
taking of such measures. In this connexion, attention was drawn
to article VI, paragraph 4, of the European Convention on
International Commercial Arbitration, done at Geneva, 21
April 1961,g which reads as follows:

"4. A request for interim measures or measures of con
servation addressed to a judicial authority shall not be
deemed incompatible with the arbitration agreement, or re
garded as a submission of the substance of the case to the
court."
163. It was observed that a practical solution would be to

make separate provision for two distinct situations. Where the
parties had agreed to the interim measures to be taken by the
arbitrators, and there was no need for the enforcement of such
measures, the assistance of judicial tribunals would be unneces
sary. If however, the interim measures to be taken had to be
enforced it would be necessary to seek the assistance of
judicial tribunals, and provision should be made for this in the
Rules.

164. It was noted that the article in its present form con
ferred a power on the arbitrators to take interim measures
independently of the wishes of the parties. It was suggested
by some representatives that it would be desirable.t0 modify
the article so that this power could only be exerCised at the
request of both parties, or at least at the request of one pa~y,

and, if possible, after the other party had had an opportunity
of being heard.

165. A suggestion was made that the arbitrators mig~t be
authorized to take interim measures, which would consist of
requiring one of the parties to take some action in relation to
the goods forming the subject-matter in dispute; for example,
depositing the goods with a third party. It was observed, how
ever that interim measures taken in this manner would be
ineff~ctive if the party in question failed to comply with the
requirement.

166. It was also suggested that consideration might be given
to the possible addition of a provision t? the article secur~ng
the payment to the arbitrators by the parties of any costs which
might arise from the necessary interim measures taken by the
arbitrators.

ARTICLE 23

"I. The arbitrators may appoint one or more expert~ to
report to them, in writing, on specific issues to be determmed
by the arbitrators. A copy of the expert's terms ?f reference,
established by the arbitrators, shall be communicated to the
parties.

"2. The parties shall give the expert any relevant infor
mation he may require of them. Any dispute between a party
and such expert as to the relevance of any requi;e.d infor
mation shall be referred to the arbitrators for declSlon.

"3. Upon receipt of the expert's report, t~e arbitrators
shall transmit a copy of the report to the parties who shall
be given an opportunity to express, in writing, their opinion
of the report.

"4. On request of either party the expert, after deliv~ry

of the report, may be heard in a hearing where !he parties
and their counsel or agent are present and may mterrogate
the expert. At this hearing either party may bring expert
witnesses in order to testify on the points at issue. The pro
visions of article 21 are applicable to such proceedings."

g United Nations, Treaty Series, vol. 484, No. 7041.

SUMMARY OF DISCUSSION

Paragraph 1

167. It was noted that this paragraph only provided for the
appointment of experts by the arbitrators. It was observed that
the parties might also wish to appoint experts for the purposes
set out in the paragraph. It was explained on behalf of the
Secretariat that the draft Rules contemplated that, where parties
wished to present the views of experts, they would be called as
witnesses under the provisions of article 21. It was thereupon
suggested that specific reference should be made in article 21
to the fact that a party could call an expert as a witness, since
under certain legal systems experts could not be called as
witnesses by the parties.

168. It was noted that, if provision were made for the ap
pointment of experts by the parties, the relationship of the
evidence of such experts to that of experts appointed by the
arbitrators might need to be clarified.

169. It was noted that the first paragraph of the commentary
to this article appeared to contemplate the appointment of
experts on questions of law. It was observed that, while arbi
trators were free to seek the assistance of experts in the
matter, the actual determination on questions of law had to be
made by the arbitrators.

Paragraphs 2,3 and 4

170. There was general agreement that, subject to the obser
vations made in relation to paragraph 1, the provisions of these
paragraphs were acceptable.

ARTICLE 24

"1. If the respondent, after having been duly notified,
fails to submit his statement of defence, or if either party
fails to appear at a hearing properly called under these
Rules, without showing sufficient cause for such failure, the
arbitrators may proceed with the arbitration and may render
an award as if all parties were present.

"2. If either party, after having been duly notified, fails,
without sufficient cause, to submit documentary evidence
when an award is to be rendered on the basis of such evi
dence without an oral hearing, then the arbitrators may
render their award on the evidence before them."

SUMMARY OF DISCUSSION

Paragraph 1

171. It was noted that this article only made provision for
the case where one of the parties failed to appear at a hearing
properly called under the Rules, without showing cause for
such failure. It was observed that the case might arise where
both parties failed to appear.

172. It was stated on behalf of the Secretariat that a prac
tical solution which would normally be adopted in such
circumstances would be for the arbitrators to call a second
hearing; if both parties failed to appear again, the arbitral
proceedings would normally be terminated. It was suggested
by one representative that, although paragraph 2 of the com
mentary to this article stated that it did not seem necessary
to do so, express provision should be made for th~ case where
the claimant does not present his statement of claim.

Paragraph 2

173. There was general agreement that the provisions of
this article were acceptable.

ARTICLE 25

"Any party who knows or should know that any pro.vi
sion or requirement of these Rules has not been complied
with and proceeds with the arbitration without promptly
stating his objection to such non-compliance, shall be deemed
to have waived his right to object."
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SUMMARY OF DISCUSSION

174. There was general agreement that the provisions of
this article were acceptable.

175. It was noted that the French and English texts of this
article should be harmonized.

ARTICLE 26

"I. The award shall be binding upon the parties. The
award shall be made in writing and shall contain reasons,
unless both parties have expressly agreed that no reasons are
to be given.

"2. The award by an arbitral tribunal shall be determined
by a majority of arbitrators.

"3. The award shall be signed by the arbitrators. Where
there are three arbitrators, the failure of one arbitrator to
sign the award shall not impair the enforceability of the
award. The award shall state the reason for the absence of
an arbitrator's signature, but shall not include any dissent
ing opinion.

"4. The award may only be published with the consent
of both parties.

"5. Copies of the award duly signed by the arbitrators
shall be transmitted to the parties by the arbitrators. If the
arbitration is administered by an arbitral institution (article
2), a signed copy of the award shall also be transmitted to
the arbitral institution.

"6. If the arbitration law of the country where the award
is rendered requires that the award be filed or registered, the
arbitrators shall comply with this requirement within the
time required by law."

SUMMARY OF DISCUSSION

Paragraphs 1 and 2

176. There was general agreement that the provisions of
these paragraphs were acceptable.

Paragraph 3

177. In relation to the second sentence of this paragraph,
which states that the failure of one arbitrator to sign the award
shall not impair its enforceability, a suggestion was made,
where a tribunal consisted of three arbitrators, the award
should not be enforceable unless the presiding arbitrator had
signed it. It was suggested that the crucial position occupied
by the presiding arbitrator on the arbitral tribunal should lead
to this result. Most representatives, however, were satisfied
with the rule as at present formulated.

178. It was observed that the rule contained in the second
sentence of paragraph 3 might also conflict with certain national
laws, under which an award was not enforceable unless signed
by all the arbitrators. It was suggested that the attention of
the parties might be drawn in the commentary to this pos
sibility of conflict.

179. Divergent views were expressed on the question as to
whether the arbitrator should be entitled to include a dissent
ing opinion in the award. On the one hand, several represen
tatives suggested that a dissenting opinion might be instructive
and that therefore its inclusion in the award should be per
mitted. It was also suggested that the principle of fairness
demanded that a dissenting arbitrator should be entitled to
express his dissent in the award. On the other hand, some
representatives observed that the inclusion of dissenting opin
ions was undesirable. A provision that an arbitrator was en
titled to include a dissenting opinion in the award might put
pressure on an arbitrator to express in the form of a dissenting
opinion his support for the party nominating him.

180. The view was also expressed that the absence of the
signature of an arbitrator did not necessarily mean that the
arbitrator who had not signed the award had dissented from
it. The failure to sign might, for example, be due to the ab
sence of the arbitrator when the award was delivered, or to
his death prior to the rendering of it. It was also suggested

that consideration be given to the substitution of another term
for the word "enforceability" appearing in this paragraph since
that word might give rise to a misunderstanding. '

Paragraph 4
181. There was general agreement that the provisions of this

paragraph were acceptable.

Paragraph 5
.182..It was noted that paragraph 4 of the commentary to

thiS article stated that the term "award" is meant to include
interim, interlocutory or partial awards, as well as final awards.
A suggestion was made to the effect that a definition of an
award in the sense indicated in the commentary might be de
sirable and could be included in the text of this paragraph or
at some. c:>ther point within the article. Such a definition might
also facilitate the enforcement of awards, since there would be
certainty as to what decisions of arbitrators could be classed
as "awards".

Paragraph 6
183. It was noted that the paragraph only imposed an obli

gation on the arbitrators to file or register an award if the
arbitration law of the country where the award is rendered
requires such filing or registration. It was observed that, if the
country where the award was to be enforced was known at
the time the award was rendered, and the law of such country
required filing or registration, it would be desirable that the
arbitrators file or register the award in the latter country as
well. It was suggested that a reference to such desirability
might be included in the commentary.

184. It was suggested that the paragraph should be modified
to make it clear that the obligation imposed on the arbitrators
to file or register the award, if the arbitration law of the COUll
try where the award is rendered requires it should only arise
where the law of the country in which the award is rendered
requires that this be done by ~e arbitrators themselves, as
distinct from, for example, requiring that it be done by the
parties. Another suggestion was that the obligation to file the
award should only be imposed on the presiding arbitrator.

ARTICLE 27

"I. The arbitrators shall apply the law expressly desig
nated by the parties as applicable to their contract.

"2. Failing such designation by the parties, the arbitrators
shall apply the law determined by the conflict of laws rules
that the arbitrators deem applicable.

"3. The arbitrators shall decide ex aequo et bono (as
"amiables compositeurs") if the parties have authorized the
arbitrators to do so and the arbitrllJtion law of the country
where the award is rendered permits such arbitration.

"4. In any case, the arbitrators shall take into account
the terms of the contract and the usages of the trade."

Paragraph 1
185. There was general agreement with this paragraph in

so far as it was based on the principle of the autonomy of the
parties. Views differed, however, as to whether this autonomy
was, as in some jurisdictions, absolute or whether, as in other
jurisdictions, it was limited in that the law chosen by the
parties had to have some connexion with the transaction. In
this context, it was observed that paragraph 1 erroneously
referred to the law expressly designated by the parties as ap
plicable to their contract. The prevailing view was that the
paragraph should be modified to indicate that parties could
designate the law to be applied by the arbitrators to the sub
stance of their dispute.

186. The following further suggestions were made to im
prove the wording of paragraph 1:

(a) The word "expressly" should be deleted on the ground
that, in the absence of an express designation, the choice of
law might result from the contract itself. In this connexion, it
was observed that the designation of the law by the parties
could be either express, implied, presumptive or hypothetical.
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(b) The words "expressly designated by the parties" should
be replaced by the words "agreed to by the parties" or "deter
mined or clearly indicated by the parties".

(c) Paragraph 1 should be redrafted on the lines of article
2 of The Hague Convention on the Law Applicable to Inter
national Sales of Goods of 15 June 1955,h as follows:

"The arbitrators shall apply the law designated by the
parties . . . Such designation must be contained in an ex
press clause, or unambiguously result from the terms of the
contract."
(d) Paragraph 1 should follow the wording of article VII of

the European Convention on International Commercial Arbi
tration, done at Geneva on 21 April 1961, as follows: "The
parties shall be free to determine, by agreement, the law to be
applied by the arbitrato.rs to the substance of the dispute."

(e) It should be made clear in the text that the parties could
not only designate "the law" to be applied by the arbitrators,
but also "rules"; often parties did not refer to a law, but to
general conditions, or even to a legal text (projet de loi)
which had not yet entered into force.

187. It was further observed that paragraph 1 should be
reworded so as to make it clear that the provision only re
ferred to the law applicable to the substance of the dispute and
not also to arbitral procedure.
Paragraph 2

188. It was generally agreed that, in the absence of a desig
nation by the parties of the law applicable to the substance of
the dispute, reference by the arbitrators to conflict of laws rules
was inevitable. It was observed that, in this respect, arbitrators
should not have the same freedom that the parties have. The
view was expressed that it would be desirable if paragraph 2
set forth an objective element that would direct the arbitrators
as to the conflict of laws rules they should apply for the pur
pose of determining the law applicable to the substance of the
dispute. In this connexion, several possibilities were mentioned:
the conflict of laws rules of the place of arbitration; of the
place of business of the claimant; of the place of business of
the respondent; and of the place of enforcement. As to the
suggestion that the place of enforcement should be the deter
minant factor, it was objected that the country in which the
award would be enforced by the successful party was not
always known in advance, and some disputes only involved
the interpretation of the contract.

189. A suggestion was made that the paragraph should be
modified to read as follows: "Failing such designation by the
parties, the arbitrators shall apply the law indicated by the
conflict rules that appear to the arbitrators to be applicable."

190. It was further suggested that paragraphs 2 and 4 of
article 27 should be merged, by adding to the present words
of paragraph 2 the following phrase: "... taking into account
the terms of the contract and the usages of trade".
Paragraph 3

191. Opinions were divided concerning the retention of
paragraph 3. It was observed that "ex aequo et bono" arbitra
tion was not permitted under the law of several countries and
that, therefore, the provision in paragraph 3 should be modified
to make it clear that the rule was subject to the applicable
municipal law; the present wording was apt to mislead parties.

192. It was suggested that the phrase at the end of para
graph 3, which reads "and the arbitration law of the country
where the award is rendered permits such arbitration", should
be deleted. It was also suggested that this phrase should be
replaced by the following: "and the decision is not repugnant
to the law of the country where the award is rendered".

Paragraph 4
193. The prevailing view was that, in view of the importance

of trade usages as a source of law, this paragraph should be
retained. The view was expressed that article 27 should estab
lish the following order of importance in regard to the legal

h United Nations, Treaty Series, vol. 510, No. 7411.

rules to be applied by the arbitrators: mandatory provisions of
the law governing the substance of the dispute, the express
terms of the contract and trade usages.

Settlement
ARTICLE 28

"1. If, before the award is rendered, the parties agree on
a settlement of the dispute, the arbitrators shall either issue
an order for the discontinuance of the arbitral proceedings
or, if requested by both parties and accepted by the arbi
trators, record the settlement in the form of an arbitral
award on agreed terms. The arbitrators are not obliged to
give reasons for such an award.

"2. The arbitrators shall, in the order for the discontinu
ance of the arbitral proceedings or in the arbitral award on
agreed terms, fix the costs of the arbitration as specified
under article 31. Unless otherwise agreed to by the parties,
these costs shall be borne equally by both parties.

"3. Copies of the order for discontinuance of the arbitral
proceedings or of the arbitral award on agreed terms, duly
signed by the arbitrators, shall be transmitted by the arbi
trators to the parties and if the arbitration is administered
by an arbitral institution to that institution."

Paragraph 1
194. It was observed that, under this paragraph, arbitrators

were obliged to record in the form of an arbitral award a
settlement of a dispute agreed on by the parties only if the
request of both parties to this effect were accepted by the
arbitrators. It was argued that, when such a request was made
by both parties, the arbitrators should have no power to refuse
to record the settlement in the form of an award, since in that
event the parties were entitled to have their wishes prevail.
However, most representatives were of the view that the dis
cretion currently given in this regard to the arbitrators was
useful and should be retained, as the settlement agreed on by
the parties might be unlawful or contrary to public policy.

195. One representative suggested that, as a compromise,
the paragraph might be retained in its present form, but that
a new paragraph might be added to read as follows:

"If the arbitrators are of the view that the settlement will
be contrary to mandatory rules of law on public policy in
commercial matters, they shall refuse to record the settle
ment in the form of an arbitral award. In such a case the
arbitrators shall limit themselves to the issue of an order
for the discontinuance of the arbitral proceedings."
196. It was noted that a discontinuance of the arbitral pro

ceedings might be caused by circumstances other than the
agreement by parties on a settlement. It was suggested that the
ambit of the article should therefore be widened so as to in
clude suitable provisions in regard to discontinuance when
caused by such other circumstances. It was further suggested
that, in some of these circumstances, such as when a respond
ent decided during the course of the arbitral proceedings that
the claim was well founded, it might be desirable to make
provision for the recording of an arbitral award, so that the
time and effort already invested in the proceedings would not
be wasted.

197. It was pointed out that the phrase "orden de suspension"
used in the Spanish language version might be inappropriate
as a translation of the French phrase "ordonnance de cloture".

Paragraph 2
198. The rule stated in the second sentence of this paragraph

to the effect that, unless otherwise agreed to by the parties, the
costs of the arbitration shall be borne equally by both parties,
was considered. It was suggested that such a rule might not be
appropriate in every case of a settlement, and that other prin
ciples for apportioning costs, such as apportionment on the
basis of the proportion between the amount agreed to in the
settlement and the sum claimed in the statement of claim,
should also be considered. It was observed by most represen
tatives, however, that no single principle would be appropriate
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Administered
"A(a)(i) the fee of ar

bitrators, to be stated sep
arately and to be fixed by
the arbitrators themselves
after consultation with the

for all cases and that the best rule to be adopted might be
one which left the matter to the discretion of the arbitrators.

Paragraph 3
199. It was observed that the issue of the need for con

formity of the Rules with the applicable law had already been
considered in the context of other articles and it was noted, in
this connexion, that the procedural steps required under this
paragraph might have to conform to the applicable municipal
law.

Interpretation of the award
ARTICLB 29

"1. Within 30 days after the communication of the award
tQ the parties, either party, with notice to the other party,
may request that the arbitrators give an official interpretation
of the award, which will be binding upon the parties.

"2. Such an interpretation shall be given in writing and
duly signed by the arbitrators within 45 days after receipt
of the request and shall be transmitted by the arbitrators to
both parties and, if the arbitration is administered by an
arbitral institution, to that institution."

Paragraph 1
200. The view was expressed that the meaning of the ad

jective "official" used to qualify the phrase "interpretation of
the award" was not clear, and that the word did not serve a
useful purpose. It was accordingly suggested that it might be
deleted. The suggestion was also made that substitution of the
adjective "authentic" for the adjective "official" might be con
sidered.

201. It was stated that the meaning to be given to the word
"interpretation" in the phrase quoted above was riot clear. In
reply, it was suggested that the word was intended to bear the
meaning "clarification", and that the latter word might there
fore be substituted for it.

202.. It was suggested that the time-limit of 30 days imposed
by the paragraph within which a request for interpretation
might be made should be deleted. It was argued in reply, how
ever, that this time-limit was reasonable and should be retained.
Paragraph 2

203. The view was expressed that the requirement in this
paragraph as to the signing of the interpretation by the arbi
trators should be brought into conformity with the require
ments in article 26, paragraph 3, as to the signing of the award.

204. It was suggested that a time-limit should be imposed
within which the interpretation should be communicated by
the arbitrators to the parties, which would take account of the
provisions of article 4.
Article 29 as a whole

205. The view was expressed that the article did not serve
a useful purpose and should be deleted. It was suggested that,
if the "interpretation" of the award had no legal effect and
was intended only as a guide for the parties, the article served
no useful purpose. If, however, the "interpretation" was in
tended to have legal effect, difficulties would arise in relation
to its execution; in particular, the question would arise whether
such an "interpretation" would fall within the ambit of the
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, done at New York, 10 June 1958. If the
meaning to be attached to "interpretation" in this context was
only "clarification", then an appropriate provision might be
added to article 30 to enable a party to secure clarification of
the award.

206. On the other hand, it was stated that the article was
necessary and should be retained. The language chosen for
conducting the arbitral proceedings might not be the mother
tongue of all the arbitrators, and the language of the award
may consequently need cla11ificllltion. It was necessary to pro
vide a formal. procedure enlrbling the parties to secure clarifi
cation of the award where necessary. There would be a special
need for such a procedure by reason of the fact that, under
certain systems of law, the competence of the arbitrators would

end with the making of the award, unless the parties agreed
that the arbitrators were to have competence after the mak,ing
of the award.
Correction of the award

ARTICLB 30
"1. Within 30 days after the communication of the award

to the parties, the arbitrators, on their own initiative or, on
request of a party, may correct any error in computation,
any clerical or typographical error, or any error of similar
nature in the award.

"2. Any such correction, in writing and duly signed by
the arbitrators, shall be communicated by the arbitrators to
the parties and, if the arbitration is administered by an
arbitral institution, to that institution.

''r3. Within 15 days of the communication of the award
to the parties, a party may request the arbitrators to render
an additional award as to claims presented in the arbitral
proceedings but omitted from the award. A copy of such
request shall be sent to the other party. If the arbitrators
consider the request justified, they shall complete their award
within 60 days of receipt of the request. The additional
award shall comply with the provisions of article 26.]"

Paragraph 1
207. The view was expressed that the time-limit of 30 days

imposed by this paragraph, within which the arbitrators might
correct errors of the kind specified in the paragraph,should
be removed; the arbitrators should be free to correct such
errors even after the expiry of the 30 days. It was also sug
gested, however, that this time-limit should be retained, but
made applicable only where a correction was requested by a
party.

208. A suggestion was made that the period of 30 days
should be specified as commencing not from the communica
tion of the award, but from the day fixed in the award for
the performance by the parties of their obligations thereunder.
Paragraph 2

209. There was general agreement that the provisions of
this paragraph were acceptable.
Paragraph 3

210. A suggestion was made that the scope of the paragraph
might be restricted to claims unintentionally omitted from the
award owing to a mistake or to negligence on the part of the
arbitrators.

211. It was stated that the time-limit of 15 days provided
in this paragraph for requesting the rendering of an additional
award was too short; if the paragraph were retained, the period
should be 30 days, as in paragraph 1.

212. The view was expressed that the provisions of this
paragraph were useful and should be retained; the brackets
enclosing it should therefore be deleted. However, it was also
stated that the paragraph could be deleted, and that a party
aggrieved by an omission in the award should be left free to
decide on the action to be taken by him.

Costs
ARTICLB 311

"1. The arbitrators shall fix the costs of arbitration in
their award. The term 'costs' includes:

Non-administered
"(a) the fee of arbitra

tors, to be stated separately
and to be fixed by the
arbitrators themselves;

I Article 31 contains provisions in parallel columns, one of
which deals with "non-administered" arbitration, and the other
with "administered" arbitration. As a consequence of the views
expressed by many representatives that "administered" arbitra
tion should be excluded from the scope of the Rules, para
graphs A (a) (i) and A (a) (ii) in the column dealing with
"administered" arbitration were not considered.
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Non-administered

ARTICLE 32J

J Article 32 contains provisions in parallel columns, one of
which deals with "non-administered" arbitration, and the other
with "administered" arbitration. As a consequence of the views
expressed by many representatives that "administered" arbitra
tion should be excluded from the scope of the Rules, para
graphs lA, 2A, 3A and4A in the column dealing with "ad
ministered" arbitration were not considered.

Paragraph 2

219. It was proposed that the rule contained in this para
graph that the costs of arbitrators shall, in general, be borne
by the unsuccessful party should be stated in unqualified terms,
and that the words "in general" appearing in the first sentence
should therefore be deleted. The view was also expressed how
?ver, that~ while the words "in general" might be regarded as
mappropnate, the rule should not be stated in unqualified
terms, but that other language such as "ordinarily" or "in prin
ciple" should be inserted at an appropriate point in the sen
tence, in order to safeguard the right of arbitrators to appor
tion costs on a different basis if there were good reasons for
doing so.

220. It was observed that any possible interrelationship be
tween the rule on the apportionment of costs contained in this
paragraph and that contained in article 28, paragraph 2, should
be examined.

221. It was also observed that, during the consideration of
article 16, paragraph 3, the proposal had been made that the
costs occasioned to the other party by supplementing or alter
ing a claim should be borne by the claimant. It was suggested
that, if this proposal were adopted, a suitable provision giving
effect to it might be inserted in this paragraph.
Article 31 as a whole

222. A suggestion was made that this article needed to be
supplemented by an additional article laying down rules with
respect to certain questions related to the ones dealt with
herein. Such rules might, for instance, require arbitrators to
keep the expenses of the arbitration to a minimum, or state
that arbitrators should not be entitled to additional remunera
tion if they interpreted the award, or corrected mistakes in it.

Deposit of costs

Administered

"1 A. The arbitral insti
tution may require, after
consultation with the arbi
trators, that each party
deposit an equal amount
as an advance for the
costs of arbitration.

"2A. During the course
of the arbitral proceed
ings, the arbitral institu
tion may require supple
mentary deposits from the
parties if requested to do
so by the arbitrators.

"3A. If the required de
posits are not paid in full
within 30 days, the arbi
tral institution shall notify
both the arbitrators and
the parties of the default
and give an opportunity to
either party to make the
required payment.

"4A. The arbitral insti
tution shall render an ac
counting to the parties of
the deposits received and
return any unexpended
balance to the parties."

"3. If the required de
posits are not paid in full
within 30 days, the arbi
trators shall notify the
parties of the default and
give an opportunity to
either party to make the
required payment.

"4. The arbitrators shall
render an accounting to
the parties of the deposits
received and return any
unexpended balance to the
parties."

Non-administered

"1. Arbitrators, on their
appointment, may require
each party to deposit an
equal amount as an ad
vance for the costs of ar
bitration.

"2. During the course of
the arbitral proceedings,
the arbitrators may re
quire supplementary de
posits from the parties.

Subparagraphs (b), (c) and (d)
216. There was general agreement that the provisions con

tained in these subparagraphs were acceptable.

Subparagraph (e)
217. It was noted that, under this subparagraph, the term

"costs" included compensation for legal assistance of the suc
cessful party only if, inter alia, "the arbitrators deem that legal
assistance was necessary under the circumstances of the case".
The view was expressed by several representatives that the
question whether legal assistance was necessary for a party
under the circumstances of the case was a matter which should
be left exclusively to the judgement of that party, and that the
opinion of the arbitrators on this issue should be regarded as
irrelevant in the awarding of costs in respect of such assist
ance. It was suggested, therefore, that the words "if the arbi
trators deem that legal assistance was necessary under the
circumstances of the case" should be deleted.

218. It was also noted that, under certain legal systems,
each party bore the expenses of legal assistance obtained by it,
and a party was required to pay compensation for the legal
expenses of the other party only where the former party was
a claimant who had made a frivolous claim in bad faith, or
a respondent who had used dilatory tactics or had set up a
frivolous defence. A suggestion was made that this system
of apportionment might be adopted in regard to the costs of
legal assistance.

Administered

arbitral institution which
may make any comment
it deems appropriate con
cerning the fee suggested
by the arbitrators;

"(ii) the costs of ad
ministration as declared by
the arbitral institution;

"(b) the travel and other expenses incurred by the arbi
trators;

"(c) the costs of expert advice and of other assistance
required by the arbitrators;

"(d) the travel expenses of witnesses, to the extent such
expenses are approved by the arbitrators;

"(e) the compensation for legal assistance of the success
ful party, if the arbitrators deem that legal assistance was
necessary under the circumstances of the case and if such
compensation was claimed during the arbitral proceedings,
and only to the extent that the compensation is deemed I'

reasonable and appropriate by the arbitrators.
"2. The costs of arbitration shall, in general, be borne

by th~ unsuccessful party. The arbitrators may, however,
apportion the costs between the parties."

Paragraph 1
213. There was general agreement that the prOVISIOn con

tained in the first sentence of this paragraph was acceptable.
Subparagraph (a)

214. In regard to the provision in this subparagraph which
empowered the arbitrators themselves to fix their fees, the view
was expressed that there should be some limitation on this
power. It was suggested that the article should set out a scale
of. fees for arbitrators, which would, inter alia, impose a ceil
ing on the fees payable. It was also pointed out that different
factors, for example, the amount in dispute in the arbitration
and the duration of the arbitration, might need to be taken
into account in determining the ceiling on the fees.

215. In a case where the parties had agreed on the designa
tion of an appointing authority for the appointment of arbi
trators, it was proposed that a provision should be added to
this subparagraph requiring consultation between the arbitrators
and such appointing authority on the subject of the fees of the
arbitrators.
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Paragraphs 1 and 2
223. There was general agreement that the provisions of

these paragraphs were acceptable.

Paragraph 3
224. It was observed that, according to the commentary to

the article, this paragraph was intended to give a party an
opportunity to make the deposit of the other party, who had
failed to make payment when required under paragraphs 1 or 2.
It was suggested that in certain language versions the text may
need to be revised to clarify the meaning.

225. The question was raised as to the effect of a failure
by one or more of the parties to make a deposit when required

to do so. It was observed in reply that arbitrators were engaged
under a contract of service, a term of which would be that the
deposits in question were to be made. If such deposits were not
forthcoming, the arbitrators would be entitled not to perform
their contract.
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I. INTERNATIONAL SALE OF GOODS

1. Report of the Working Grou,e on the International Sale of Goods on
the work of its sixth session (New York, 27 January-7 February 1975)
(A/CN.9/100)*

CONTENTS

INTRODUCTION

PENDING QUESTIONS

FUTURE WORK

Parag,ap#U

1-16

17-116

117·119

. * Annexes to this report are reproduced in the present volume as Sections 2 to 5 of
thiS chapter.

INTRODUCTION

1. The Working Group on the International Sale
of Goods was established by the United Nations Com
mission on International Trade Law at its second ses
sion held in 1969. The Working Group is currently
composed of the following States members of the Com
mission: Austria, Brazil, Czechoslovakia, France,
Ghana, Hungary, India, Japan, Kenya, Mexico, Sierra
Leone, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireland and
United States of America.

2. The terms of reference of the Working Group
are set out in paragraph 38 of the report of the United
Nations Commission on International Trade Law on
its second session.!

3. The Working Group held its sixth session at the
Headquarters of the United Nations in New York from
27 January to 7 February 1975. All members of the
Working Group were represented except Sierra Leone.

4. The session was also attended by observers from
the following members of the Commission: Bulgaria,
Federal Republic of Germany, Norway and Philippines,
and by observers for the following international or
ganizations: Hague Conference on Private International
Law and International Chamber of Commerce.

5. The following documents were placed before the
Working Group:

(a) Provisional agenda and notes (A/CN.9/WG.2/
L.2);

(b) Revised text of the Uniform Law on the Inter
national Sale of Goods as approved or deferred for
further consideration by the UNCITRAL Working
Group on the International Sale of Goods at its first
five sessions (A/CN.9/87, annex I) ,t

! Report of the United Nations Commission on International
Trade Law on the work of its second session (1969), Official
Records of the General Assembly, Twenty-fourth Session,
Supplement No. 18 (AI7618); UNCITRAL Yearbook, vol. I:
1968-1970, part two, II, A.

t UNCITRAL Yearbook, vol. V: 1974, part two, I, 2.

(c) Comments and proposals of representatives on
the revised text of the Uniform Law on the Interna
tional Sale of Goods as approved or deferred for fur
ther consideration by the Working Group at its first
five sessions: note by the Secretariat (A/CN.9/WG.2/
WP.20).t

(d) Pending questions with respect to the revised
text of a uniform law on the international sale of
goods: report of the Secretary-General (A/CN.9/
WG.2/WP.21 and Add.1 and 2).§

6. The session of the Working Group was opened
by the representative of the Secretary-General.

7. At its first meeting, held on 27 January 1975,
the Working Group elected the following officers:

Acting Chairman: Mr. Gyula Eorsi (Hungary)
Rapporteur: Mr. Roland Loewe (Austria).
8. The Working Group adopted the following

agenda:
( 1) Election of officers
(2) Adoption of the agenda
(3) Provisions of the Uniform Law on the Interna

tional Sale of Goods deferred by the Working Group
for further consideration

(4) Second reading of the revised Uniform Law on
the International Sale of Goods

(5) Future work
(6) Adoption of the report of the session.
9. In the discussion on the adoption of the agenda

it was decided to proceed article by article through the
revised text of the Uniform Law on the International
Sale of Goods (ULIS) as it appears in annex I to
document A/CN.9/87 II but to discuss matters not in
square brackets only if there was substantial support
for doing so.

*Reproduced in this volume, part two, I, 4.
§ Ibid., part two, I, 3.
II UNCITRAL Yearbook, vol. V: 1974, part two, I, 1.
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10. In the course of its deliberations, the Working
Group set up drafting parties to which various articles
were assigned for redrafting.

11. Before proceeding to a discussion of the articles
of the revised text of ULIS, the Working Group con
sidered two general questions: (1) whether the arti
cles should be in the form of a uniform law annexed to
a convention or whether they should form part of an
"integrated" convention, and (2) whether the revi~ed

text should include provisions in respect of formatIOn
of contracts.

12. As to the first question, the Working Group
noted that the rules on the limitation period were cast
in the form of an integrated convention. It was also
noted that the same content could appear in either a
uniform law or in an integrated convention.

13. The Working Group decided to draft .the re
vised text in the form of an integrated conventIon and
set up Drafting Party I, consisting of the representa
tives of Austria and the United Kingdom and the
observer from the Hague Conference on Private Inter
national Law, to report to the Working Group on the
changes in ULIS which would be necessary to create
an integrated convention. ,

14. The Working Group adopte~ the recommenda
tion of Drafting Party I that the title be changed to
"Convention on the International Sale of Goods". The
title of chapter I was changed to "Sphere of appli7a
tion". The present text of article 1, paragraph 3, WhICh
provides that "the present Law shall also apply w~er~

it has been chosen as the law of the contra~t by parti~s

was moved to a new article 3 bis and artIcle 5, w~Ich

provides that "the parties may exclude the applica
tion of the present Law or derogate from or vary the
effect of any of its provisions" was moved to a new
article 3 ter. Paragraphs (d) and (e) of article 4 were
deleted and they will be considered when th~ clauses
in respect of implementation, and decla~atIOns and
reservations and the final clauses are consIdered. The
only other changes considere~ necessary in the sub
stantive part of the ConventIOn were to replace all
references to "the present Law", "the Uniform Law"
and similar phrases by "this Convention".

15. As to the second question, the Working Group
was of the opinion that there should be no attempt !o
incorporate the provisions on formation of contracts ill
the Convention.

16. The Working Group also agre~d. th~t the f.or
mulations in the Convention on the LImItatIon Penod
in the International Sale of Goods (A/CONF.63/15)~

should be followed to the largest extent possible w~en

ever there was a similar text in the S~les Con~e!1tIo~. .
It was pointed out, however, that t~e Issues ansmg I!1
limitation and sale of goods are dIfferent and th~t ~t

would not be desirable to adopt the text of the LImI
tation Convention in the Sales Convention where that
would lead to an inappropriate result.

PENDING QUESTIONS

Article 1
"1. The present Law shall apply to contracts of

sale of goods entered into by parties whose places of
business are in different States:

~ Ibid., part three, I, B.

"(a) When the States are both Contracting States;
or

"(b) When the rules of private international law
lead to the application of the law of a Contracting
State.

"2. [The fact that the parties have their places
of business in different States shall be disregarded
whenever this fact does not appear either from the
contract or from any dealings between, or from in
formation disclosed by the parties at any time be
fore or at the conclusion of the contract.]

"3. The present Law shall also apply where it
has been chosen as the law of the contract by the
parties."

Subparagraph 1 (b)

17. It was suggested that subparagraph 1 (b) be
deleted on the grounds that:

(i) The rules of private international law in some
States could lead to the application of the law
of one State to the obligations of the buyer
and of a different law to the obligations of the
seller. It would be difficult in such a situation
to know whether under paragraph 1 (b) all
of the provisions of the Convention would be
applicable to any dispute between the parties
or only those provisions relating to the buyer
or the seller, as the case may be.

(ii) Subparagraph 1 (b) created the possibility of
applying anyone of three legal regimes to a
contract of sale: the domestic law of the
forum, the domestic law of the State of the
other party to the contract and the Conven
tion, rather than only two as before.

(iii) If the forum was not in a Contracting State
but the rules of private international law
of the forum referred the dispute to the sub
stantive law of another State which was a
Contracting State, the question would arise
whether the forum would feel bound by this
subparagraph to apply the Convention rather
than the domestic law of the other State.

(iv) Subparagraph 1 (b) had no counterpart in the
Limitation Convention.

18. In support of retaining subparagraph 1 (b) it
was pointed out that the reason why it had no counter
part in the Limitation Convention was because rules of
private international law in matters of the period of
limitation were too unsettled and that the current text
of article 1 was a compromise reached after long dis
cussion on the earlier text of article 1 of the 1964 UUS.

19. The Working Group decided to retain subpara
graph 1 (b).

Paragraph 2

20. A proposal was made to add the words "and
consequently the present Law shall not apply" fol
lowing the word "disregarded" in paragraph 2. The
Working Group was of the opinion that the proposal
would make the meaning of the text clearer but that it
was nevertheless desirable to keep to the text of the
Convention on the Limitation Period (article 2 (b».
Therefore, no changes were made by the Working
Group to article 1 and the square brackets were deleted.



Part Two. International sale of goods 51

Article 2

"The present Law shall not apply to sales:
"1. (a) Of goods of a kind and in a quantity

ordinarily bought by an individual for personal, fam
ily or household use, unless it appears from the con
tract [or from any dealings between, or from infor
mation disclosed by the parties at any time before
or at the conclusion of the contract] that they are
bought for a different use;

"(b) By auction;
"(c) On execution or otherwise by authority of

Law.
"2. Neither shall the present Law apply to sales:
"(a) Of stocks, shares, investment securities, ne

gotiable instruments or money;
"(b) Of any ship, vessel or aircraft [which is

registered or is required to be registered];
"(c) Of electricity."

Subparagraph 1 (a)

21. The Working Group considered subparagraph
1 (a) which excludes consumer transactions from the
scope of the Convention. Three approaches to drafting
this subparagraph were suggested: the present text with
the bracketed words, the present text with the brack
eted words deleted and the text of article 4 (a) of
the Limitation Convention.

22. It was observed that the main advantages of
adopting the text of the Limitation Convention were
its simplicity and the desirability of keeping the two
Conventions in harmony. However, it was objected
that this was not appropriate to the more complex
problems of the law of sales. Moreover, the use of the
subjective test in the Limitation Cgnvention was feas
ible because the determination whether the transaction
was an excluded consumer transaction did not need to
be made until after a dispute had arisen whereas in the
law of sales generally it was important to know from
the outset what law applied. The Working Group de
cided to adopt a text based on the Limitation Con
vention and set up Drafting Party II consisting of the
representatives of France, Hungary and the United
States to draft a text.

23. One representative stated that the wording of
subparagraph 1 (a) should be as close as possible to
the Convention on the Limitation Period.

24. The Working Group considered two texts: the
text proposed by Drafting Party II which excluded
from the application of the Convention the sale "of
goods bought for personal, family or household use if
the seller knows or ought to know of the intended
use", and a text proposed by an observer which ex
cluded from the Convention the sale "of goods bought
for personal, family or household use, unless the
seller, at the time of the conclusion of the contract,
did not realize and had no reason to realize that the
goods were bought for any such use".

25. In the ensuing discussion it was urged that it
was important to state that the knowledge of the seller
should be at the time of the conclusion of the contract.
It was also observed that in some legal systems the use

of the word "if" as used in the text proposed by Work
ing Party II would require the party relying on the
"if" clause to prove that which was in the clause. In
contrast, the use of the word "unless", as in the text
presented by the observer, would put the burden on
the seller to prove his knowledge or lack of knowledge
of the intended use of the goods.

26. The Working Group adopted the text proposed
by the observer. However, several representatives ex
pressed themselves in favour of the text proposed by
the Drafting Party subject to certain amendments to
meet the points raised in the discussion.

Subparagraph 2 (a)

27. The question was raised whether, by the effect
of subparagraph 2 (a), documentary sales of goods
were excluded from the convention. The Working
Group agreed that they were not intended to be ex
cluded, since documentary sales of goods were a major
form of the international commercial sales of goods
which the Convention was intended to govern. It was
pointed out that there was an ambiguity in the French
and Spanish texts which could be read to mean that
sales of documents, and therefore documentary sales,
were excluded. Nevertheless, the Working Group de
cided to retain the text in the various languages as it
was in order to establish harmony with the Limitation
Convention, but with the clear understanding that
documentary sales of goods are governed by the
Convention.

Subparagraph 2 (b)

28. The Working Group decided to delete the
bracketed words in subparagraph 2 (b) in order to
use the same language as the Limitation Convention.
The discussion focused on the difficulty of distinguish
ing between registration of ocean vessels and the "ad
ministrative" registration of all boats, as is required in
some countries. It was finally decided that the exclusion
from the Convention of commercial sales of small
pleasure craft, which is one of the results of deleting
the bracketed words, was necessary in view of the
precedent established by the Limitation Convention
and the different registration regimes in different
countries.

29. The Working Group decided that the structure
of article 2 should conform to the structure of the
corresponding provisions in article 4 of the Limitations
Con¥ention. Therefore, the new text of article 2 con
tains only one major paragraph listing six categories of
sales not governed by the Convention.

Article 3
"1. [The present Law shall not apply to con

tracts where the obligations of the parties are sub
stantially other than the delivery of and payment for
goods.] ..."
30. The Working Group decided to replace para

graph 1 of article 3 by paragraph 1 of article 6 of the
Convention on the Limitation Period in the Interna
tional Sale of Goods, which reads as follows:

"1. This Convention shall not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services."
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Article 4
"For the purpose of the present Law:
" (a) [Where a party has places of business in

more than one State, his place of business shall be
his principal place of business, unless another place
of business has a closer relationship to the contract
and its performance, having regard to the circum
stances known to or contemplated by the parties at
the time of the conclusion of the contract;] ..."
31. It was agreed to use the language of article 2

(c) of the Limitation Convention in substitution for
the above text of subparagraph (a). This article dif
fers from the present text in only minor editorial ways.
It reads as follows:

"For the purposes of this Convention: ...
"(c) Where a party to a contract of sale of goods

has places of business in more than one State, the
place of business shall be that which has the closest
relationship to the contract and its performance, hav
ing regard to the circumstances known to or con
templated by the parties at the time of the conclusion
of the contract; ..."

Article 8
"The present Law shall govern only the obliga

tions of the seller and the buyer arising from a con
tract of sale. In particular, the present Law shall not,
except as otherwise expressly provided therein, be
concerned with the formation of the contract, nor
with the effect which the contract may have on the
property in the goods sold, nor with the validity of
the contract or of any of its provisions or of any
usage."
32. It was suggested that article 8 be deleted on

the ground that it was not necessary and that, since
what was covered by the Convention was obvious, it
was not necessary to say what was not covered. How
ever, the Working Group decided that article 8 served
a useful purpose in that it made clear that provisions
such as article 57 of the Convention in respect of the
determination of a price which is not fixed or deter
minable are not intended to make valid a contract
which would not otherwise be valid under the domes
tic legislation of one of the Contracting States.

33. It was suggested that the words "in particular"
should be deleted as being misleading. However, there
was no consensus for deletion and the words were
retained.

Article 9
"1. [The parties shall be bound by any usage

which they have expressly or impliedly made appli
cable to their contract and by any practices which
they have established between themselves.]

"2. [The usages which the parties shall be con
sidered as having impliedly made applicable to their
contract shall include any usage of which the par
ties are aware and which in international trade is
widely known to, and regularly observed by parties
to contracts of the type involved, or any usage of
which the parties should be aware because it is
widely known in international trade and which is
regularly observed by parties to contracts of the type
involved.]

"3. [In the event of conflict with the present Law,
such usages shall prevail unless otherwise agreed by
the parties.]

"4. [Where expressions, provisions or forms of
contract commonly used in commercial practice are
employed, they shall be interpreted according to the
meaning widely accepted and regularly given to them
in the trade concerned unless otherwise agreed by
the parties.]"

Paragraph 1

34. The Working Group agreed that the parties
should be bound by any usage to which they have
expressly or impliedly agreed and by any practices
which they have established between themselves as pro
vided in paragraph 1.

Paragraph 2

35. However, the question was raised as to what
criteria should decide whether the parties had impliedly
agreed to a usage, in particular whether the parties had
to know specifically of the usage or whether they could
be held to a usage of which they were unaware, if it
was widely applied. The question was also raised
whether, if the parties could be held to a usage of
which they were unaware, the usage had to be in the
particular trade or whether it was sufficient that the
usage was used in international trade generally. Part of
the discussion centred on the point at which the will of
the parties to incorporate the usage could be implied
and at what point it became hypothetical.

36. A different point of view considered usages as a
means of imposing the will of the stronger party on the
weaker. In this connexion reference was made to the
interests of developing States whose merchants had not
participated in the development of usages and who
might not be aware of them.
Paragraph 3

37. Representatives who opposed a broad definition
of implied usages were also opposed to paragraph 3
which provides that in case of conflict between a provi
sion of the uniform law and usages applicable to the
contract under paragraph 2, the latter shall prevail. In
addition some representatives stated that as a constitu
tional matter or as a matter of public policy it was
unacceptable that usages would take precedence over a
statute or a convention.
Paragraph 4

38. The Working Group deleted paragraph 4. Some
representatives were of the opinion that it was often
difficult to find any meaning which was widely accepted
and regularly given to various expressions, provisions
and forms of contract which are used in international
trade. Other representatives were of the view that the
difficulties could be resolved by analogy to the provi
sions on usages. However, one observer doubted that
this solution was adequate and regretted the deletion of
this paragraph.
Drafting Party III

39. The Working Group set up Drafting Party ill
composed of the representatives of the Federal Republic
of Germany, Japan and the United States of America to
redraft paragraph 2 in the light of the discussion and to
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3 Alternative A: "Where the present Law refers to the act ot
(actual or presumed) knowledge of a party, such reference shall
include the act or knowledge of his agent or of any person for
whose conduct such party is responsible [provided that such
agent or person is acting within the scope of an employment
for the purpose of the contract]."

Alternative B: "For the purposes of the present Law the
seller or the buyer shall be responsible for the act or the
[actual or presumed] knowledge of his agent or of any person
for whose conduct he is responsible, as if such act or knowl
edge were his own [, provided that such agent or person is
acting within the scope of an employment for the purpose of
the contract]."

4 "2. Where any notice referred to in the present Law has
been sent in due time by letter, telegram or other appropriate
means, the fact that such notice is delayed or fails to arrive
at its destination shall not deprive the party giving such notice
the right to rely thereon."

Article 14
48. Consideration was given to a proposal submitted

by an observer to add a new paragraph 2 to article 14
providing that if a notice has been sent properly and in
time, the sender can rely upon it even if the notice does
not arrive or arrives late.4 This would be a generaliza
tion of the rule in article 39, paragraph 3 of the present
text. It was observed that this was contrary to the rule
throughout much of the world which places the risk of
transmission on the party who chooses the means of
communication. The proposal was withdrawn.

Article 15
"[A contract of sale need not be evidenced by

writing and shall not be subject to any other require-

46. This article was deleted when the word
"promptly" was dropped from the three places it ap
peared in the Convention, articles 38, 42 and 73.

Proposed new article 12
47. Consideration was given to a proposal submitted

by an observer to create a new article 12 which would
govern the obligation of a party in respect of the acts
of those for whom he is responsible.3 There was opposi
tion to a special article on agency relationships in a
convention on sales and no consensus was reached on
the adoption of this proposal. At the same time it was
agreed to delete any reference to agency relationship in
other articles of the Convention, notably articles 76,
79 and 96.

as might be con- rely on a test under which the party not in breach
would not have entered the contract or would not have
had any interest in concluding the contract if he had
anticipated the breach.

45. The Working Group accepted the recommenda
tion of the Drafting Party, subject to minor drafting
changes that were necessary for the purpose of estab
lishing concordant texts in English and French. The
text adopted by the Working Group is as follows:

"A breach committed by one of the parties to the
contract shall be regarded as fundamental if it results
in substantial detriment to the other party and the
party in breach had reason to foresee such a result."

Article 11
"Where under the present Law an act is required

to be performed 'promptly', it shall be performed
within as short a period as is practicable in the cir
cumstances."

Article 10
"[For the purposes of the present Law, a breach

of contract shall be regarded as fundamental wher
ever the party in breach knew, or ought to have
known, at the time of the conclusion of the contract,
that a reasonable person in the same situation as the
other party would not have entered into the contract
if he had foreseen the breach and its effects.]"
43. The Working Group agreed that the definition

of "fundamental breach" was important because the
remedy of avoidance of the contract rested upon it.
After a number of drafting suggestions were considered,
Drafting Party IV, consisting of the representatives of
India and Mexico and the observer from the Interna
tional Chamber of Commerce, was set up to draft a
new text.

44. Drafting Party IV proposed the following text:
"For the purposes of this Convention, a breach of

contract shall be regarded as fundamental whenever
the failure of a party to perform the contract results
in substantial detriment to the other party and the
party in breach had reason to be aware thereof."

In explanation of this text it was stated that the Draft
ing Party was of the view that it was unsatisfactory to

2 Article 5 was moved to article 3 ter. As approved by the
Working Group at this session it reads as follows: "The parties
may exclude the application of this Convention or derogate
from or vary the effects of any of its provisions."

make such changes in paragraph 1
sidered necessary.

40. Drafting Party III recommended the following
text in replacement of the above text of article 9:

"1. The parties shall be bound by any usage to
which they have agreed and by any practices which
they have established between themselves.

2. The contract shall be considered, unless other
wise agreed, to include a usage of which the parties
knew or had reason to know and which in interna
tional trade is widely known to, and regularly ob
served by, parties to contracts of the type involved
in the particular trade concerned."
41. The Drafting Party recommended the deletion

of paragraph 3 of the present text of article 9 on the
ground that it was unnecessary. Those usages which
were incorporated into the contract under paragraphs 1
and 2 automatically took precedence over the provisions
of this Convention by virtue of article 52 which em
bodies the principle of party autonomy.

42. There was considerable support in the Working
Group for deleting all of article 9. There was also sup
port for deleting paragraph 2 only. The Working Group,
after deliberation, adopted the text of paragraph 1 as
recommended by the Drafting Party and of paragraph 2
amended as below:

"2. The parties shall be considered, unless other
wise agreed, to have impliedly made applicable to
their contract a usage of which the parties knew or
had reason to know and which in international trade
is widely known to, and regularly observed by, par
ties to contracts of the type Involved in the particular
trade concerned."
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ments as to form. In particular, it may be proved by
means of witneses.]"
49. The Working Group considered two points:

first, whether article 15 was properly in a law of sales
or whether it belonged in a law on formation and
validity of contracts and second, whether the rule should
be that contracts of sale need not be in writing or that
they must be in writing.

50. Several attempts at formulating compromises
were attempted which would preserve the freedom to
create contracts not in writing for those States for whom
this is a standard way in which business is done but
at the same time to preserve the requirement of writing
for the States which presently require it. All such
attempts failed.

51. Similarly, certain representatives were in favour
of deleting article 15 altogether. Other representatives
expressed themselves in favour of the present text,
which they considered essential for the Convention. Still
other representatives considered that this article was
partially formation, partially validity and partially proof.
In view of the foregoing the Working Group decided
to leave the article in brackets as an article in respect of
which no agreement had been reached.

Article 16

"Where under the provisions of the present Law
one party to a contract of sale is entitled to require
performance of any obligation by the other party, a
court shall not be bound to enter or enforce a judge
ment providing for specific performance except in
accordance with the provisions of article VII of the
Convention dated the 1st day of July 1964 relating
to a Uniform Law on the International Sale of
Goods."
52. After a discussion of the relationship between

article 16, article 42, paragraph 1 and article 71, para
graph 2, the Working Group adopted the following new
text of article 16:

"Where, in accordance with article 42, paragraph
1, or article 71 paragraph 2, one party to a contract
of sale is entitled to require performance of any
obligation by the other party, a court shall not be
bound to enter a judgement providing for specific
performance unless this could be required by the
court under its own law in respect of similar contracts
of sale not governed by this Convention."
53. The current text was considered a more appro

priate form for an integrated Convention. In addition, it
does not speak of the enforcement of a judgement for
specific performance, a subject thought not to be appro
priate for a Convention on the law of sales.

Article 17

[In interpreting and applying the provisions of this
Law, regard shall be had to its international character
and to the need to promote uniformity [in its inter
pretation and application].]

54. Some representatives were in favour of the re
tention of this article as it was. The Working Group,
nevertheless, decided to use the text of article 7 of the
Convention on the Limitation Period. Consequently, the

present text was adopted without the words "in its
interpretation and application".

Title of section I

Delivery of the goods [and documents],

55. It was decided to delete the square brackets and
keep the words "and documents" in the title.

Article 20

"Delivery shall be effected:
"(a) Where the contract of sale involves the car

riage of goods, by handing the goods over to the
carrier for transmission to the buyer;

"(b) Where, in cases not within the preceding
paragraph, the contract relates to specific goods or
to unascertained goods to be drawn from a specific
stock or to be manufactured or produced and the
parties knew that the goods were at or were to be
manufactured or produced at a particular place at the
time of the conclusion of the contract, by placing the
goods at the buyer's disposal at that place;

"(c) In all other cases by placing the goods at the
buyer's disposal at the place where the seller carried
on business at the time of the conclusion of the con
tract or, in the absence of a place of business, at his
habitual residence."
56. The Working Group agreed with the suggestion

of an observer that article 20 may not always give the
results intended. The introduction to paragraph (c),
Le. "In all other cases", caused many fact situations to
be assigned to paragraph (c) which obviously did not
fit. Drafting Party V, consisting of the representative of
the United Kingdom and the observers for Bulgaria and
Norway, was set up to consider article 20. It reported a
text which listed several means by which delivery could
be made other than those covered by article 20 of the
present text. However, after discussion, the Working
Group decided to retain article 20 as it was except for
the deletion of the word "all" in paragraph (c). This
change makes it clear that paragraph (c) does not
exclude an agreement of the parties that delivery should
be made in another manner.

57. A number of minor drafting changes were ac
cepted by the Working Group. The article is to begin
"Delivery of the goods is effected:" to make it clear that
article 20 does not govern the delivery of documents.
In paragraph (a) the word "first" was inserted before
the word "carrier". The words "or, in the absence of a
place of business, at his habitual residence" were deleted
from paragraph (c) because the matter is covered by
article 4 (b).

Article 35

"1. The seller shall be liable in accordance with
the contract and the present law for any lack of
conformity which exists at the time when the risk
passes, even though such lack of conformity be
comes apparent only after that time. [However, if
risk does not pass because of a declaration of avoid
ance of the contract or of a demand for other goods
in replacement, the conformity of the goods with
the contract shall be determined by their condition
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at the time when risk would have passed had they
been in conformity with the contract.]

"2. The seller shall also be liable for any lack
of conformity which occurs after the time indicated
in paragraph 1 of this article and is due to a breach
of any of the obligations of the seller, including a
breach of an express guarantee that the goods will
remain fit for their ordinary purpose or for some
particular purpose, or that they will retain specified
qualities or characteristics for a specified period."
58. The consideration of article 35 was deferred

until the discussion on passing of the risk at the next
session of the Working Group.

Article 38
Paragraph 1

"1. The buyer shall examine the goods, or cause
them to be examined, promptly."
59. The Working Group decided to delete the word

"promptly" and to substitute "within as short a period
as is practicable in the circumstances". At the same
time article 11, which contained the definition of
"promptly", was deleted.

Article 39
"1. The buyer· shall lose the right to rely on a

lack of conformity of the goods if he has not given
the seller notice thereof within a reasonable time
after he has discovered the lack of conformity or
ought to have discovered it. If a defect which could
not have been revealed by the examination of the
goods provided for in article 38 is found later, the
buyer may none the less rely on that defect, provided
that he gives the seller notice thereof within a reason
able time after its discovery. [In any event, the buyer
shall lose the right to rely on a lack of conformity
of the goods if he has not given notice thereof to the
seller within a period of two years from the date on
which the goods were handed over, unless the lack
of conformity constituted a breach of a guarantee
covering a [longer] [different] period.]

"2. In giving notice to the seller of any lack of
conformity the buyer shall specify its nature.

"3. Where any notice referred to in paragraph 1
of this article has been sent by letter, telegram or
other appropriate means, the fact that such notice is
delayed or fails to arrive at its destination shall not
deprive the buyer of the right to rely thereon."

Paragraph 1

60. The bracketed language in the present text
raised two problems: the maximum time-limit for giv
ing notice of a lack of conformity of the goods if there
is no contractual guarantee, and the effect of a con
tractual guarantee on that time-limit. One repre
sentative mentioned that a so-called "guarantee" that at
the time of delivery the goods had the quality stipulated
in the contract was not a guarantee which would affect
the time-limit for giving notice.

61. The Working Group decided to retain the two
year limit in paragraph 1. However, several representa
tives were in favour of shortening the period to one
year.

62. The Working Group was in agreement that if a
guarantee was for a period longer than two years, the
bu~er sho~ld ha,:e at le~st as long as the guarantee
penod to giVe notIce, subject to the rule in the first two
sentences that he must give notice within a reasonable
time after he has discovered the defect or ought to have
discovered it. There was no consensus as to whether
the buyer need only discover the defect within the
gu~rante~ period and give notice within some pre
scnbed tIme thereafter or whether he also had to give
notice within the guarantee period. The other problem
on which there was no consensus was whether a guar
antee period of less than two years should shorten the
two-year time-limit during which notice could be given.
Certain representatives stated that it was a question of
the interpretation of the guarantee and that any rule of
interpretation in the Convention in this connexion
would be likely to be inappropriate.

63. The Working Group set up Drafting Party VI
consisting of the representatives of Czechoslovakia,
Japan and the United States and the observer of Nor
way. The following text was recommended by the
Drafting Party for the completion of paragraph 1.

"However, the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not
given notice thereof to the seller at the latest within
a period of two years from the date on which the
goods were actually handed over except to the ex
tent that such time-limit is inconsistent with a guar
antee covering a different period."

The word "actually" was inserted before "handed over"
in order to make it clear that the two-year time-limit
begins at the time the buyer is in a position to examine
the goods.

New paragraph 2

64. Drafting Party VI recommended the adoption
of a new paragraph 2 which would have governed the
relationship between a guarantee and the obligation to
give notice of lack of conformity. This text was as
follows:

"2. In case of breach of an express guarantee by
the seller referred to in article 35, paragraph 2, the
buyer shall lose the right to rely on such breach if
he has not given the seller notice of the lack of
conformity within a reasonable time after he has dis
covered it, but at the latest within a period of three
months from the date of the expiration of the period
of guarantee."
65. The Working Group accepted the first portion

of the proposed amendment to paragraph 1 up to and
including the words "were actually handed over". It
rejected the remainder of the proposed paragraph 1 and
of the entire text of the proposed paragraph 2 in favour
of a new text of paragraph 2 based on the principle of
party autonomy. A Drafting Party consisting of the
representatives of Austria and the United Kingdom was
set up to effect this mandate. The text of paragraph 2
as recommended by this Drafting Party and as adopted
by the Working Group is as follows:

"2. The parties may, in accordance with article 5,
derogate from the provisions of the preceding para
graph by providing for a period of guarantee."
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Paragraphs 2 and 3

66. Paragraphs 2 and 3 of this article were re
numbered paragraphs 3 and 4.

Article 41

"1. Where the seller fails to perform any of his
obligations under the contract of sale and the present
Law, the buyer may:

"
"(b) Claim damages as provided in article 82 or

articles 84 to 87."
Paragraph 1

67. The references in subparagraph 1 (b) were
changed from "article 82 or articles 84 to 87" to
"articles 82 to 89".

Article 42

"1. The buyer has the right to require the seller
to perform the contract to the extent that specific
performance could be required by the court under
its own law in respect of similar contracts of sale not
governed by the Uniform Law, unless the buyer has
acted inconsistently with that right by avoiding the
contract under article 44 or, by reducing the price
under article 45 [or by notifying the seller that he
will himself cure the lack of conformity].

"2. However, where the goods do not conform
with the contract, the buyer may require the seller
to deliver substitute goods only when the lack of
conformity constitutes a fundamental breach and
after prompt notice."

Paragraph 1
68. There was general agreement that the buyer's

right to require the seller to perform the contract sho~d
not be linked to his right to have a court order specific
performance of the contract. After discussion, and
having redrafted article 16 (see para. 52 above), the
Working Group decided to open the paragraph with the
words "subject to article 16" and follow with a new
text suggested by an observer.

69. A second problem in paragraph 1 was whether
the words in brackets in the original text should be
retained. Two representatives were in favour of re
taining these words so as to emphasize the right of the
buyer to cure the goods himself, even though the seller
may be prepared to do so. However, the Working
Group decided to delete the words in brackets.
Paragraph 2

70. In paragraph 2 the Working Group decided to
delete the words "and after prompt notice" and sub
stitute "and after request made within a reasonable
time". One observer felt that the right of the buyer to
require the seller to deliver substitute goods should be
more clearly defined.

71. The new text of article 42 as adopted by the
Working Group is thus as follows:

Article 42

"1. Subject to article 16, the buyer has the right
to require the seller to perform the contract, unless
the buyer has acted inconsistently with that right, in

particular by avoiding the contract under article 44
or by reducing the price under article 45.

"2. However, where the goods do not conform
with the contract, the buyer may require the seller
to deliver substitute goods only when the lack of
conformity constitutes a fundamental breach and
after request made within a reasonable time."

Article [43 bis]
"1. The seller may, even after the date for de

livery, cure any failure to perform his obligations, if
he can do so without such delay as will amount to a
fundamental breach of contract and without causing
the buyer unreasonable inconvenience or unreason
able expense, unless the buyer has declared the con
tract avoided in accordance with article 44 or the
price reduced in accordance with article 45 [or has
notified the seller that he will himself cure the lack
of conformity].

"2. If the seller requests the buyer to make known
his decision under the preceding paragraph, and the
buyer does not comply within a reasonable time, the
seller may perform provided that he does so before
the expiration of any time indicated in the request,
or if no time is indicated, within a reasonable time.
Notice by the seller that he will perform within a
specified period of time shall be presumed to include
a request under the present paragraph that the buyer
make known his decision."

Paragraph 1

72. An observer proposed adding the words "on
account of delay" following the words "unless. the
buyer". The effect would have been that the buyer
could have avoided the contract 'and thereby cut off
the seller's right to cure a defect in the goods only if
there was late delivery. The Working Group rejected
the proposal.

73. The Working Group decided to delete the words
in brackets in conformity with its decision in respect of
article 42. The Working Group also amended the end
of paragraph 1 to read:

"or has declared the price to be reduced in accord
ance with article 45."

Paragraph 2

74. The Working Group considered a proposal of
an observer to amend the opening phrase of paragraph
2 as follows:

"2. If the seller requests the buyer to make known
his decision as to whether he will accept performance,
and ...".

There was no consensus for adopting this amendment.
Article 44

"1. The buyer may by notice to the seller declare
the contract avoided:

"(a) Where the failure by the seller to perform
any of his obligations under the contract of sale and
the present law amounts to a fundamental breach of
contract, or

"(b) Where the seller has not delivered the goods
within an additional period of time fixed by the buyer
in accordance with article 43.



76. There was no agreement in the Working Group
on the question whether paragraph 2 (a) of the
revised text was drafted in such a manner as to make
it clear that it covered cases of both late delivery and
non-delivery. In order to draft a text which would
clearly govern cases of non-delivery, the Working
Group set up Drafting Group VIII consisting of the
representative of the United States and the observers
from the Federal Republic of Germany and Norway.
The Drafting Group was also requested to consider the
similar problem in article 72 bis.

77. Drafting Group VIII recommended transferring
paragraph 2 of article 44 to a new article 44 bis worded
as follows:

"1. Where delivery is not effected, the buyer may
give notice of avoidance at any time, subject to the
provisions of articles 43, 43 bis and 44.

"2. In other cases the buyer shall lose his right
to declare the contract avoided, if he does not give
notice thereof to the seller within a reasonable time:

" (a) In respect of late delivery and subject to the
provisions of articles 43 and 43 bis, after the buyer
has become aware that delivery has been effected;

"(b) In respect of lack of conformity or any other
breach not covered by subparagraph (a), after the
buyer has discovered or ought to have discovered
such breach, or where avoidance is based on the
seller's failure to cure such breach in accordance with
articles 43 or 43 bis, after the expiration of the
applicable period of time referred to therein."

78. The text proposed by the Drafting Group was
rejected by the Working Group on the grounds that it
was hard on the seller because, in certain circumstances,
it required two notices, one notice of his intention to
avoid and a second notice of his actual avoidance. As a
result of this decision of principle against the require
ment of two notices, paragraph 2 of article 44 was
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"2. The buyer shall lose his right to declare the deleted, as were the words "by notice to the seller" in
contract avoided if he does not give notice thereof to the opening line of paragraph 1.
the seller within a reasonable time: 79. Two representatives stated that they reserved the

"(a) Where the seller has not delivered the goods right to return to this matter, which is reflected in
[or documents] on time, after the buyer has been article 72 bis as well as in this article, at a later time
informed that the goods [or documents] have been because there had not been sufficient time to reflect on
delivered late or has been requested by the seller to the proposals during this session of the Working Group.
make his decision under article [43 bis, para. 2]; One observer was of the view that the decision taken by

"(b) In all other cases, after the buyer has dis- the Working Group was not correct, and suggested that
covered the failure by the seller to perform or ought it should be reconsidered in the plenary session of
to have discovered it, or, where the buyer has re- UNCITRAL. Another observer remarked that, as a
quested the seller to perform, after the expiration of result of the decision to delete article 44 bis and 72 ter
the period of time referred to in article 43." as they had been proposed by the Drafting Group, the

right of a party to declare the contract avoided seems
75. The Working Group considered the relation- to subsist for an unlimited period of time and therefore

ship between paragraph 2 and paragraph 1 of this he expressed his doubts as to the deletion of those pro-
article and the similar relationship between paragraph visions or of any other provision to a similar effect.
2 and paragraph 1 of article 72 bis. In both articles, Article 46
paragraph 1 states the buyer's (art. 44) or the seller's
(art. 72 bis) right to avoid the contract. Paragraph 2 80. Article 45 was added to the list of articles to
states that the party not in breach would lose that right which this article makes a cross-reference.
if he does not give notice of the avoidance within a Article 52
reasonable time. The point in time from which the rea-
sonable time was to be measured varied depending on 81. The Working Group moved article 52 on the
the circumstances. transfer of property to a new article 40 bis.

Article 57
"Where a contract has been concluded but does

not state a price or expressly or impliedly make pro
vision for the determination of the price of the goods,
the buyer shall be bound to pay the price generally
charged by the seller at the time of contracting; if no
such price is ascertainable, the buyer shall be bound
to pay the price generally prevailing for· such goods
sold under comparable circumstances at that time."
82. Several representatives recommended deletion of

article 57 on the ground that the problems of contracts
of sale in which the price is not determined or deter
minable relate to the validity of the contract and should
not be dealt with by the Convention. It was also ob
served that such contracts were and should be invalid
and that nothing in this Convention should appear to
give them validity.

83. Other representatives were of the view that
article 57 did not make a contract valid if it was other
wise invalid under the appropriate law. They suggested
that article 57 served the useful function of specifying
how to determine the price if the price was not deter
mined or determinable from the contract itself. In their
opinion article 57 could take effect only if the contract
was valid under the appropriate law.

84. Since there was no consensus to delete article
57, the Working Group decided to retain it in its
present form.

Article 59
"1. The buyer shall pay the price to the seller at

the seller's place of business or, if he does not have
a place of business, at his habitual residence, or,
where the payment is to be made against the handing
over of the goods or of documents, at the place
where such handing over takes place."

Paragraph 1

85. The Working Group decided to delete the words
"or if he does not have a place of business, at his
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Article 71

"2. If the buyer fails to take delivery or to per
form any other obligation in accordance with the
contract and the present law, the seller may require
the buyer to perform to the extent that specific
performance could be required by the court under its
own law in respect of similar contracts of sale not
governed by the present law."

Paragraph 2

94. In a decision similar to that made in article 42,
the Working Group decided to begin this paragraph
with the words "subject to the provisions of article
16 ..." and to delete the portion of the paragraph
which begins with "to the extent ...".

The Working Group also decided to add the words "his
obligation" to the new end of paragraph 2.

Article 70

"1. Where the buyer fails to perform any of his
obligations under the contract of sale and the present
Law, the seller may:

(a) Exercise the rights provided in article 71 to
72 bis; and

(b) Claim damages as provided in articles 82 and
83 or articles 84 to 87."

Paragraph 1
93. The Working Group made only minor amend

ments. In subparagraph 1 (a) the references were
changes to "articles 71 to 72 ter". At the end of sub
paragraph 1 (a) the word "and" was deleted. In
subparagraph 1 (b) the references were changed to
"articles 82 to 89".

Article 67
"[1. If the contract reserves to the buyer the right

subsequently to determine the form, measurement or
other features of the goods (sale by specification)
and he fails to make such specification either on the
date expressly or impliedly agreed upon or within a
reasonable time after receipt of a request from the
seller, the seller may [have recourse to the remedies
specified in articles 70 to 72 bis, or] make the speci
fication himself in accordance with the requirements
of the buyer in so far as these are known to him.

"2. If the seller makes the specification himself,
he shall inform the buyer of the details thereof and
shall fix a reasonable period of time within which the
buyer may submit a different specification. If the
buyer fails to do so the specification made by the
seller shall be binding.]"
88. A proposal was made to delete this article on

the grounds that it was superfluous. However, several
representatives stated that the article could be useful in
certain situations. The representatives who proposed the
deletion stated that there was no opposition in principle
to the article and the Working Group decided to re
tain it.
Paragraph 1

89. In order to make it clear that under the contract
the buyer may have an obligation to specify the form,
measurement or other features of the goods as well as
a right to do so, paragraph 1 was amended to begin as
follows:

"If the contract envisages that the buyer will sub
sequently determine ..."
90. The Working Group adopted two amendments

to make it clear that the seller has a right to specify if
buyer does not, but has no duty to do so. In the first
amendment the words "may have recourse to the reme-

habitual residence" since the matter is covered by dies specified in articles 70 to 72 bis, or make the
article 4. specification" were deleted in favour of "may, without

Article S9 bis prejudice to any other rights he may have under the
contract and the present Convention, specify". In the

"3. The buyer shall not be bound to pay the price second amendment the words "in accordance with the
until he has had an opportunity to inspect the goods, requirements of the buyer in so far as these are known
unless the procedures for delivery or payment agreed to him" were deleted in favour of "in accordance with
upon by the parties are inconsistent with such oppor- any requirement of the buyer that may be known to
tunity." him".

Paragraph 3 91. The text of paragraph 1 of article 67 as amended
86. The Working Group discussed the proposal of by the Working Group is as follows:

an observer that paragraph 3 should read as follows: "1. If the contract envisages that the buyer will
"3. The buyer shall not be bound to pay the price subsequently determine the form, measurement or

until he has had an opportunity to inspect the goods, other features of the goods (sale by specification)
unless the contract requires payment against docu- and he fails to make such specification either on the
ments or the parties have agreed upon other proce- date expressly or impliedly agreed upon or within a
dures for delivery or payment, that are inconsistent reasonable time after receipt of a request from the
with such opportunity." seller, the seller may, without prejudice to any other
87. There was no consensus to amend paragraph 3 rights he may have under the contract and this Con-

as proposed by the observer. Some representatives vention, make the specification himself in accordance
stated that since a contractual requirement for payment with any requirement of the buyer that may be
against documents was inconsistent with a right of known to him."
inspection prior to payment, the fact situation envisaged 92. The Working Group was of the view that the
by the proposal was already covered by the "unless" extensive discussions in respect to article 67 demon-
clause in paragraph 3. strated that it was properly a provision on remedies.

Therefore, the Working Group decided to move the
provision to a new article 72 ter.
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95. The new text of paragraph 2 is as follows:

"2. Subject to the provisions of article 16, if the
buyer fails to take delivery or to perform any other
obligation in accordance with the contract and this
Convention, the seller may require the buyer to per
form his obligation."

Article 72 bis

Alternative A
"[1. The seller may by notice to the buyer declare

the contract avoided:
"(a) Where the failure by the buyer to perform

any of his obligations under the contract of sale and
the present law amounts to a fundamental breach of
contract, or

"(b) Where the buyer has not performed the con
tract within an additional period of time fixed by the
seller in accordance with article 72.

"2. The seller shall lose his right to declare the
contract avoided if he does not give notice thereof to
the buyer within a reasonable time after the seller has
discovered the failure by the buyer to perform or
ought to have discovered it, or, where the seller has
requested the buyer to perform, after the expiration
of the period of time referred to in article 72.]"

Alternative B
"[1. The seller may by notice to the buyer declare

the contract avoided:
"(a) Where the buyer has not paid the price or

otherwise has not performed the contract within an
additional period of time fixed by the seller in ac
cordance with article 72; or

"(b) Where the goods have not yet been handed
over, the failure by the buyer to pay the price or to
perform any other of his obligations under the con
tract of sale and the present law amounts to a funda
mental breach.

"2. If the buyer requests the seller to make known
his decision under paragraph 1 of this article and
the seller does not comply promptly the seller shall
where the goods have not yet been handed over, be
deemed to have avoided the contract.

"3. The seller shall lose his right to declare the
contract avoided if he does not give notice to the
buyer before the price was paid or, where the goods
have been handed over, promptly after the expiration
of the period of time fixed by the seller in accordance
with article 72.]"

Alternative C
"[2. The seller shall lose his right to declare the

contract avoided if he does not give notice thereof to
the buyer within a reasonable time:

"(a) Where the buyer has not performed his obli
gations on time, after the seller has been informed
that the price has been paid late or has been re
quested by the buyer to make his decision as regards
performance or avoidance of the contract;

"(b) Where the seller has requested the buyer to
perform, after the expiration of the period of time
referred to in article 72;

"(c) In all other cases, after the seller has dis
covered the failure by the buyer to perform or ought
to have discovered it. In any event, the seller shall
lose his right to claim the return of delivered goods
if he has not given notice thereof to the buyer within
a period of six months [one year] from the date on
which the goods were handed over, unless the con
tract reserves the seller the property or a security
right, in the goods.]"

96. The Working Group adopted paragraph 1 of
alternative A.

97. Drafting Group VIII recommended parallel ac
tion in article 72 bis to that which it recommended in
article 44. In its proposal, paragraph 2 would have been
transferred to a new article 72 ter, and what is now
article 72 ter would have become article 72 cuater. The
proposed article 72 ter would have been worded as
follows:

"1. Where delivery is not taken or the price is
not paid, the seller may give notice of avoidance at
any time, subject to the provisions of articles 72 and
72 bis.

"2. In other cases the seller shall lose his right
to declare the contract avoided if he does not give
notice thereof to the buyer within a reasonable time:

"(a) In respect of late performance of the buyer's
obligations and subject to the provisions of article 72,
after the seller has become aware that performance
has been rendered;

"(b) In respect of any other breach not covered
by subparagraph (a), after the seller has discovered
or ought to have discovered such breach, or where
avoidance is based on the buyer's failure to perform
within an additional period of time under article 72,
after the expiration of the period of time referred to
therein."

98. The proposed article 72 ter and, thereby, para
graph 2, alternative A, was rejected by the Working
Group at the same time, and for the same reasons that
paragraph 2 of article 44 was deleted (paras. 75 to
78 supra). As a result article 72 bis as approved by the
Working Group consists of paragraph 1 of alternative
A, with the words "by notice to the buyer" in the first
line deleted.

Article 73

"1. A party may suspend the performance of his
obligation When, after the conclusion of the contract,
a serious deterioration in the economic situation of
the other party or his conduct in preparing to per
form or in actually performing the contract, gives
reasonable grounds to conclude that the other party
will not perform a substantial part of his obligation."

Paragraph 1

99. The Working Group discussed the criteria by
which it would be determined that a party may suspend
his performance. Some representatives stated that "a
serious deterioration in the economic situation of the
other party" was too vague a test to be employed with
out difficulty.

100. The Working Group decided to replace those
words by "a serious deterioration in the capacity to
perform or creditworthiness of the other party ...".
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Alternalive C

"[1. Where a party has not performed one of his
obligations in accordance with the contract and the
present law, he shall not be liable in damages for
such non-performance if he proves that it was due to
an impediment which has [or to circumstances which
have] occurred without fault on his part. For this
purpose there shall be deemed to be fault unless the
non-performing party proves that he could not rea
sonably have been expected to take into account or to
avoid or to overcome the impediment [the circum
stances].

"2. Where the non-performance of the seller is
due to non-performance by a subcontractor, the seller
shall be exempt from liability only if he is exempt
under the provisions of the preceding paragraph and
if the subcontractor would be so exempt if the provi
sions of that paragraph were applied to him.

"3. Where the impediment to the performance of
an obligation is only temporary, the exemption pro
vided by this article shall cease to be available to the
non-performing party when the impediment is re
moved.

"4. The non-performing party shall notify the
other party of the existence of the impediment and its
effect on his ability to perform [of the circumstances
which affect his performance and the extent to which
they affect it]. If he fails to do so within a reasonable
time after he knows of the· impediment [circum
stances], he shall be liable for the damage resulting
from this failure.]"
102. The Working Group had three proposals be

fore it: alternatives A and B which had been proposed
at the fifth session of the Working Group (A/CN.9/87,
annex I) ** and alternative C which had been proposed
by a representative (A/CN.9/WG.2/WP.20, annex
VI)·H

103. The Working Group was of the opinion that
alternative C contained an appropriate combination of
the two main positions which had been advanced at
earlier sessions of the Working Group, Le. (a) that the
non-performing party should be excused from the con
sequences of his non-performance if he was impeded
from performing by objective conditions, and (b) that

Article 76

Alternative A

"[1. Where a party has not performed one of his
obligations in accordance with the contract and the
present law, he shall not be liable in damag.es for
such non-performance if he proves that, owmg to
circumstances which have occurred without fault on
his part, performance of that obligation has become
impossible or has so radically changed as to amount
to performance of an obligation quite different from
that contemplated by the contract. For this purpose
there shall be deemed to be fault unless the non
performing party proves that he could not reasonably
have been expected to take into account, or to avoid
or to overcome the circumstances.

"2. Where the non-performance of the seller is
due to non-performance by a subcontractor, the
seller shall be exempt from liability only if he is
elXempt under the provisions of the preceding para
graph and if the subcontractor would also be e:cempt
if the provisions of that paragraph were apphed to
him.

"3. Where the impossibility of performance within
the provisions of paragraph 1 of this article is only
temporary, the exemption provided by this arti.cle
shall cease to be available to the non-performmg
party when the impossibility is removed, unless the
performance required has then so radically changed
as to amount to performance of an obligation quite
different from that contemplated by the contract.

"4. The non-performing party shall notify the
other party of the existence ~f. the circu~~tances
which affect his performance withm the provlSlons. of
the preceding paragraphs and the extent to whIch
they affect it. If he fails to do so within a reasonable
time after he knows or ought to have known of the
existence of the circumstances, he shall be liable for
the damage resulting from such failure.]"

Alternative B

"[1. Where a party has not performed one of his
obligations [in accordance with the contract and the
present Law], he shall not be liable [in damages] for
such non-performance if he proves th~t it was due to
an impediment [which has occurred WIthout any fault
on his side and being] of a kind which could not
reasonably be expected to be taken into account at
the time of the conclusion of the contract or to be
avoided or overcome thereafter.

"2. Where the circumstances which gave rise to
the non-performance constitute only a temporary
impediment, the exemption shall apply only to the
necessary delay in performance. Nevertheless, the
party concerned shall be permanently relieved of his
obligation if, when the impediment is removed, per
formance would, by reason of the delay, be so
radically changed as to amount to the performance of
an obligation quite different from that contemplated
by the contract.

101. The Working Group decided to replace the "3. The non-performing party shall notify the
word "promptly" in paragraph 3 by the word "immedi- other party of the existence of the impediment and its
ately". effect on his ability to perform. If he fails to do so

within a reasonable time after he knows or ought to
have known of the existence of the impediment, he
shall be liable for the damage resulting from this
failure.

"4. The exemption provided by this article for
one of the parties shall not deprive the other party
of any right which he has under the present Law to
declare the contract avoided or to reduce the price,
unless the impediment which gave rise to the exemp
tion of the first party was caused by the act of the
other party [or of some person for whose conduct he
was responsible].]"
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a non-performing party can be excused only if there was
no fault on his part.

104. Certain minor amendments to the wording of
alternative C were adopted by the Working Group and,
in order to provide a text which could more easily be
rendered into French, a slightly different paragraph 3
was adopted.

105. The text of article 76 as adopted by the Work
ing Group is as follows:

"1. Where a party has not performed one of his
obligations, he shall not be liable in damages for such
non-performance if he proves that it was due to an
impediment which has occurred without fault on his
part. For this purpose there shall be deemed to be
fault unless the non-performing party proves that he
could not reasonably have been expected to take into
account or to avoid or to overcome the impediment.

"2. Where the non-performance of the seller is
due to non-performance by a subcontractor, the seller
shall be exempt from liability only if he is exempt
under the provisions of the preceding paragraph and
if the subcontractor would be so exempt if the provi
sions of that paragraph were applied to him.

"3. The exemption provided by this article shall
have effect only for the period before the impediment
is removed.

"4. The non-performing party shall notify the
other party of the impediment and its effect on his
ability to perform. If he fails to do so within a rea
sonable time after he knows or ought to have known
of the impediment, he shall be liable for the damage
resulting from this failure."

106. The Working Group considered a new article
76 bis which had been proposed in connexion with
alternative C of article 76 and which read as follows:

"Where the non-performing party has notified the
other party, in accordance with article [76], of an
impediment to [circumstances which affect] the per
formance of one of his obligations, the rights of the
parties shall be as follows:

"(a) The non-performing party may declare the
contract avoided if by reason of the impediment
[circumstances] above-mentioned, the performance
required of him by the contract has become impos
sible or has so radically changed as to amount to
performance of a quite different contract.

"(b) The other party may either (i) if he is the
buyer, reduce the price in the proportion which the
value of any goods delivered bears to the total value
of the goods which the seller contracted to deliver, or
(ii) declare the contract avoided if a reasonable per
son in his situation would not have entered into the
contract if he had foreseen the non-performance and
its consequences."

107. Although this proposal was supported by some
representatives, other representatives thought it gave
too much relief to the non-performing party. Still
another view was that it was too complicated. The
Working Group decided that it would not attempt to
govern the consequences of non-performance beyond
the relief given in article 76.

Article 78

"[1. Avoidance of the contract releases both par
ties from their obligations thereunder, subject to any
damages which may be due.]"

Paragraph 1

108. The Working Group recognized that the revised
text of this article might lead to the conclusion that all
provisions in a contract of sale are annulled when a
contract is avoided. This was not the effect intended.
For instance, an arbitration clause in the contract may
be invoked to permit the arbitration tribunal to decide
whether the avoidance was valid. After attempting sev
eral formulations to state which contract clauses are
not annulled by avoidance, the Working Group decided
to add a new sentence to paragraph 1 as follows:

"The avoidance shall not affect provisions for the
settlement of disputes."

Article 79
"1. The buyer shall lose his right to declare the

contract avoided or to require the seller to deliver
substitute goods where it is impossible for him to
return the goods in the condition in which he received
them.

"2. Nevertheless the preceding paragraph shall
not apply:

"(a) If the goods or part of the goods have
perished or deteriorated as a result of the defect
which justifies the avoidance;

"(b) If the goods or part of the goods have
perished or deteriorated as a result of the examina
tion prescribed in article 38;

"(c) If part of the goods have been sold in the
normal course of business or have been consumed or
transferred by the buyer in the course of normal use
before the lack of conformity with the contract was
discovered or ought to have been discovered;

"(d) If the impossibility of returning the goods or
of returning them in the condition in which they were
received is not due to the act of the buyer or of some
other person for whose conduct he is responsible;

(e) If the deterioration or transformation of the
goods is unimportant."
109. The Working Group decided to delete para

graph 2 (a) on the grounds that it was subsumed under
paragraph 2 (d). Paragraph 2 (d) was moved to para
graph 2 (a) because it is the most important subpara
graph of paragraph 2.

110. The Working Group decided to amend para
graph 1 by adding "substantially" before the words "in
the condition". With the addition of the word "sub
stantially" to paragraph 1, the Working Group decided
that paragraph 2 (e) was no longer necessary and it
was deleted.

111. In the original paragraph 2 (d) the words
"or of returning them in the condition in which they
were received" and "or of some other person for whose
conduct he is responsible" were deleted.

112. The text of paragraph 2 (d), which will be
come paragraph 2 (a) in the new numbering, is thus
as follows:
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"(d) If the impossibility of returning the goods is It was observed that since the rate of interest for com-
not due to the act of the buyer." mercial credits was often considerably more than 1 per

Article 81 cent higher than the official discount rate the rule in the
"1. ... text was an invitation to the debtor to delay payment.

"2. The buyer shall be liable to account to the
seller for all benefits which he has derived from the
goods or part of them, as the case may be:

"(a) Where he is under an obligation to return
the goods or part of them, or

"(b) Where it is impossible for him to return the
goods or part of them, but he has nevertheless exer
cised his right to declare the contract avoided or to
require the seller to deliver substitute goods."

113. One representative stated that he believed it to
be incorrect that paragraph 2 (b) applied only to the
situation in which the buyer had exercised his right to
have the contract avoided. In the view of that repre
sentative, the obligation to account must apply whether
it is the buyer or the seller who has avoided the con
tract. Another representative took the view that the
situation in which the seller had avoided the contract
was covered by subparagraph 2 (a).

Article 82

"Damages for breach of contract by one party shall
consist of a sum equal to the loss, including loss of
profit, suffered by the other party as a consequence
of the breach. Such damages shall not exceed the
loss which the party in breach had foreseen or ought
to have foreseen at the time of the conclusion of the
contract, in the light of the facts and matters which
then were known or ought to have been known to
him, as a possible consequence of the breach of
contract."

114. Several representatives stated that the second
sentence of this article should be deleted because it is
a limitation on the right of full damages. The Working
Group decided to retain the sentence. A reservation
was expressed by one representative.

Article 83

"Where the breach of contract consists of delay
in the payment of the price, the seller shall in any
event be entitled to interest on such sum as is in
arrears at a rate equal to the official discount rate
in the country where he has his place of business or,
if he has no place of business, his habitual residence,
plus 1 per cent."
115. The Working Group decided to delete the

words "or, if he has no place of business, his habitual
residence". The Working Group also decided to add to
the end of the article the following words:

"but his entitlement shall not be lower than the rate
applied to unsecured short-term commercial credits
in the seller's country".

Article 84 (l)

'.' 1.. In case of avoidance of the contract, the party
cl~Ing damages may rely upon the provision of
artlcle 82 or, where there IS a current price for the
goods, recover the difference between the price fixed
by the contract and the current price on the date on
which the contract is avoided."

116. The Working Group considered whether to
replace the words "on which the contract is avoided"
by the words "on which delivery was or should have
been effected". The Working Group did not reach a
decision as to which text was preferable and decided to
include both phrases in square brackets in the text for
consideration at the seventh session.

FUTURE WORK

117. The Working Group decided to recommend to
the Commission that its seventh session should be held
in Geneva for two weeks early in 1976, preferably be
tween 5 and 16 January. At its seventh session the
~orking 9roup will complete .its examination of pend
Ing questIOns In the ConventIOn on the International
Sale of Goods and will approve the text of the Con
vention.

118. The Working Group noted that the Commis
sion at its seventh session requested it to consider, upon
the completion of its present work, the establishment of
uniform rules governing the validity of contracts for the
international sale of goods, on the basis of the draft of
the International Institute for the Unification of Private
Law (UNIDROIT), in connexion with its work on uni
form rules governing the formation of contracts for the
international sale of goods. The Working Group ex
pects to be able to hold at its next session a preliminary
discussion on the formation and validity of such con
tracts so as to give the Secretariat, if appropriate, direc
tions as to the studies which the Working Group may
wish it to undertake in that field.

119. The question was raised whether it was de
sirable to have the Convention accompanied by a com
mentary. Several representatives expressed themselves
in favour of such a commentary on the ground that it
would make the preparatory work more readily avail
able. The Working Group was of the view that such a
commentary would be useful but that it should have
an unofficial character. The Working Group requested
the Secretariat to draw up a commentary based on the
reports on the work of its sessions and the various
studies made and to transmit a draft commentary to
representatives for unofficial comments. The Working
Group also requested the Secretariat to structure the
draft provisions adopted by it in the form of a conven
tion and to submit the text to it at its next session.
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2. Revised text of the Convention on the Intemational Sale of Goods as approved or deferred for
further consideration by the Working Group on the International Sale of Goods at its first six
sessions (A/CN.9/100, annex I) *
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Draft Convention on the International Sale
of Goods1

CHAPTER I. SPHERE OF APPLICATION

Article 1 (Article 1)

1. The present Convention shall apply to contracts
of sales of goods entered into by parties whose places
of business are in different States:

(a) When the States are both Contracting States; or

(b) When the rules of private international law lead
to the application of the law of a Contracting State.

2. The fact that the parties have their places of busi
ness in different States shall be disregarded whenever
this fact does not appear either from the contract or
from any dealings between, or from information dis
closed by the parties at any time before or at the con
clusion of the contract.

Article 2 (Article 2)

The present Convention shall not apply to sales:

(a) Of goods bought for personal, family or house
hold use, unless the seller, at the time of the conclusion
of the contract, did not realize and had no reason to
realize that the goods were bought for any such use;

'" 18 February 1975.
1 At its sixth session the Working Group decided that the

rules on the international sale of goods should appear in the
form of an integrated convention rather than as a uniform law
annexed to a convention. In conformity with this decision the
Working Group requested the Secretariat to prepare the text
as it had been approved by the Working Group during its first
six sessions in the form of a convention. The articles have been
renumbered with the corresponding articles of revised UUS
(A/CN.9/87, annex I; UNCITRAL Yearbook, vol. V: 1974,
part two, I, 2), in parentheses. Those matters which are still
unresolved by the Working Group are in square brackets, in
cluding those headings which were not in the 1964 UUS and
which have been proposed by the Secretariat.

(b) By auction;

(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, negoti-

able instruments or money;
(e) Of ships, vessels or aircraft;
(I) Of electricity.

Article 3 (Article 3)

1. This Convention shall not apply to contracts in
which the preponderant part of the obligations of the
seller consists in the supply of labour or other services.

2. Contracts for the supply of goods to be manu
factured or produced shall be considered to be sales
within the meaning of the present Convention unless
the party who orders the goods undertakes to supply
an essential and substantial part of the materials neces
sary for such manufacture or production.

Article 4 (Article 1, paragraph 3)

The present Convention shall also apply where it has
been chosen as the law of the contract by the parties.

Article 5 (Article 5)
The parties may exclude the application of the present

Convention or derogate from or vary the effect of any
of its provisions.

Article 6 (Article 4)
For the purpose of the present Convention:
(a) Where a party to a contract of sale of goods has

places of business in more than one State, the place of
business shall be that which has the closest relationship
to the contract and its performance, having regard to
the circumstances known to or contemplated by the
parties at the time of the conclusion of the contract;

(b) Where a party does not have a place of business,
reference shall be made to his habitual residence;
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(c) Neither the nationality of the parties nor the civil
or commercial character of the parties or of the con
tract shall be taken into consideration.

Article 7 (Article 8)

The present Convention shall govern only the obli
gations of the seller and the buyer arising from a
contract of sale. In particular, the present Convention
shall not, except as otherwise expressly provided
therein, be concerned with the formation of the con
tract, nor with the effect which the contract may have
on the property in the goods sold, nor with the validity
of the contract or of any of its provisions or of any
usage.

CHAPTER II. GENERAL PROVISIONS

Article 8 (Article 9)
1. The parties shall be bound by any usage to which

they have agreed and by any practices which they have
established between themselves.

2. The parties shall be considered, unless otherwise
agreed, to have impliedly made applicable to their con
tract a usage of which the parties knew or had reason
to know and which in international trade is widely
known to, and regularly observed by, parties to con
tracts of the type involved in the particular trade con
cerned.

Article 9 (Article 10)
A breach committed by one of the parties to the

contract shall be regarded as fundamental if it results
in substantial detriment to the other party and the
party in breach had reason to foresee such a result.

Article 10 (Article 14)
Communications provided for by the present Con

vention shall be made by the means usual in the cir
cumstances.

Article 11 (Article 15)
[A contract of sale need not be evidenced by writing

and shall not be subject to any other requirements as
to form. In particular, it may be proved by means of
witnesses.]

Article 12 (Article 16)
Where, in accordance with article 27, paragraph

(l ), or article 43, paragraph (2), one party to a con
tract of sale is entitled to require performance of any
obligation by the other party, a court shall not be
bound to enter a judgement providing for specific per
formance unless this could be required by the court
under its own law in respect of similar contracts of
sale not governed by this Convention.

Article 13 (Article 17)
In interpreting and applying the provisions of this

Convention, regard shall be had to its international
character and to the need to promote uniformity.

CHAPTER III. OBLIGATIONS OF THE SELLER

Article 14 (Article 18)
The seller shall deliver the goods, hand over any

documents relating thereto and transfer the property in
the goods, as required by the contract and the present
Convention.

SECTION I. DELIVERY OF THE GOODS AND DOCUMENTS

SUBSECTION 1. OBLIGATIONS OF THE SELLER AS RE
GARDS THE DATE AND PLACE OF DELIVERY

Article 15 (Article 20)
Delivery of the goods is effected:

(a) Where the contract of sale involves the carriage
of goods, by handing the goods over to the first carrier
for transmission to the buyer;

(b) Where, in cases not within the preceding para
graph, the contract relates to specific goods or to un
identified goods to be drawn from a specific stock or
to be manufactured or produced and the parties knew
that the goods were at or were to be manufactured or
produced at a particular place at the time of the con
clusion of the contract, by placing the goods at the
buyer's disposal at that place;

(c) In other cases by placing the goods at the
buyer's disposal at the place where the seller carried
on business at the time of the conclusion of the con-,
tract.

Article 16 (Article 21)
1. If the seller is bound to deliver the goods to a

carrier, he shall make, in the usual way and on the
usual terms, such contracts as are necessary for the
carriage of the goods to the place fixed. Where the
goods are not clearly marked with an address or other
wise identified to the contract, the seller shall send the
buyer notice of the consignment and, if necessary, some
document specifying the goods.

2. If the seller is not bound by the contract to effect
insurance in respect of the. carriage of the goods, he
shall provide the buyer, at his request, with all informa
tion necessary to enable him to effect such insurance.

Article 17 (Article 22)
The seller shall deliver the goods:
(a) If a date is fixed or determinable by agreement

or usage, on that date; or
(b) If a period (such as a stated month or season)

is fixed or determinable by agreement or usage, within
that period on a date chosen by the seller unless the
circumstances indicate that the buyer is to choose the
date; or

(c) In any other case, within a reasonable time after
the conclusion of the contract.

Article 18 (Article 23)
Where the contract or usage requires the seller to

deliver documents relating to the goods, he shall tender
such documents at the time and place required by the
contract or by usage.
SUBSECTION 2. OBLIGATIONS OF THE SELLER AS RE

GARDS THE CONFORMITY OF THE GOODS

Article 19 (Article 33)

1. The seller shall deliver goods which are of the
quantity and quality and description required by the
contract and contained or packaged in the manner re
quired by the contract. Where not inconsistent with the
contract the goods shall:

(a) Be fit for the purposes for which goods of the
same description would ordinarily be used;
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( b) Be fit for any particular purpose expressly or
impliedly made known to ,the seller at the time of con
tracting, except where the circumstances show that the
buyer did not rely, or that it was unreasonable for him
to rely, on the seller's skill and judgement;

(c) Possess the qualities of goods which the seller
has held out to the buyer as a sample or model;

(d) Be contained or packaged in the manner usual
for such goods.

2. The seller shall not be liable under subparagraphs
(a) to (d) of the preceding paragraph for any defect
if at the time of contracting the buyer knew, or could
not have been unaware of, such defect.

Article 20 (Article 35)
1. The seller shall be liable in accordance with the

contract and the present Convention for any lack of
conformity which exists at the time when the risk
passes, even though such lack of conformity becomes
apparent only after that time. [However, if risk does
not pass because of a declaration of avoidance of the
contract or of a demand for other goods in replace
ment, the conformity of the goods with the contract
shall be determined by their condition at the time
when risk would have passed had they been in con
formity with the contract.]

2. The seller shall also be liable for any lack of
conformity which occurs after the time indicated in
paragraph (1) of this article and is due to a breach
of any of the obligations of the seller, including a
breach of an express guarantee that the goods will
remain fit for their ordinary purpose or for some par
ticular purpose, or that they will retain specified quali
ties or characteristics for a specified period.

Article 21 (Article 37)
If the seller has delivered goods before the date for

delivery he may, up to that date, deliver any missing
part or quantity of the goods or deliver other goods
which are in conformity with the contract or remedy
any defects in the goods delivered, provided that the
exercise of this right does not cause the buyer either
unreasonable inconvenience or unreasonable expense.
The buyer shall, however, retain the right to claim
damages as provided in article 55.

Article 22 (Article 38)
1. The buyer shall examine the goods, or cause

them to be examined, within as short a period as is
practicable in the circumstances.

2. In the case of carriage of the goods, examination
may be deferred until the goods arrive at the place of
destination.

3. If the goods are redispatched by the buyer with
out a reasonable opportunity for examination by him
and the seller knew or ought to have known at the
time, when the contract was concluded, of the possi
bility of such redispatch, examination of the goods may
be deferred until they arrive at the new destination.

Article 23 (Article 39)
1. The buyer shall lose the right to rely on a lack

of conformity of the goods if he has not given the seller
notice thereof within a reasonable time after he has

discovered the lack of conformity or ought to have dis
covered it. If a defect which could not have been re
vealed by the examination of the goods provided for
in article 22 is found later, the buyer may none the
less rely on that defect, provided that he gives the seller
notice thereof within a reasonable time after its dis
covery. However, the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not given
notice thereof to the seller at the latest within a period
of two years from. the date on which the goods were
actually handed over.

2. The parties may, in accordance with article 5,
derogate from the provisions of the preceding para
graph by providing for a period of guarantee.

3. In giving notice to the seller of any lack of con
formity the buyer shall specify its nature.

4. Where any notice referred to in paragraph (1)
of this article has been sent by letter, telegram or other
appropriate means, the fact that such notice is delayed
or fails to arrive at its destination shall not deprive the.
buyer of the right to rely thereon.

Article 24 (Article 40)
The seller shall not be entitled to rely on the provi

sions of articles 22 and 23 if the lack of conformity
relates to facts of which he knew, or of which he could
not have been unaware, and which he did not disclose.

Article 25 (Article 52)
1. The seller shall deliver goods which are free from

the right or claim of a third person, unless the buyer
agreed to take the goods subject to such right or claim.

2. Unless the seller already knows of the right or
claim of the third person, the buyer may notify the
seller of such right or claim and request that within a
reasonable time the goods shall be freed therefrom or
other goods free from all rights or claims of third per
sons shall be delivered to him by the seller. Failure by
the seller within such period to take appropriate action
in response to the request shall amount to a fundamen
tal breach of contract.

SECTION II. [REMEDIES FOR BREACH OF CONTRACT
BY THE SELLER]

Article 26 (Article 41)
1. Where the seller fails to perform any of his obli

gations under the contract of sale and the present Con
vention, the buyer may:

(a) Exercise the rights provided in articles 27 to 32;
(b) Claim damages as provided in articles 55 to 60.
2. In no case shall the seller be entitled to apply to

a court or arbitral tribunal to grant him a period of
grace.

Article 27 (Article 42)
1. Subject to article 12, the buyer has the right to

require the seller to perform the contract, unless the
buyer has acted inconsistently with that right, in par
ticular by avoiding the contract under article 44 or by
reducing the price under article 31.

2. However, where the goods do not conform with
the contract, the buyer may require the seller to deliver
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substitute goods only when the lack of conformity con
stitutes a fundamental breach and after request made
within a reasonable time.

Article 28 (Article 43)
Where the buyer requests the seller to perform, the

buyer may fix an additional period of time of rea
sonable length for delivery or for curing of the defect
or other breach. If the seller does not comply with
the request within the additional period, or where the
buyer has not fixed such a period, within a period of
reasonable time, or if the seller already before the ex
piration of the relevant period of time declares that he
will not comply with the request, the buyer may resort
to any remedy available to him under the present
Convention.

Article 29 (Article 43 bis)
1. The seller may, even after the date for delivery,

cure any failure to perform his obligations, if he can
do so without such delay as will amount to a funda
mental breach of contract and without causing the
buyer unreasonable inconvenience or unreasonable ex
pense, unless the buyer has declared the contract
avoided in accordance with article 30 or has declared
the price to be reduced in accordance with article 31.

2. If the seller requests the buyer to make known
his decision under the preceding paragraph, and the
buyer does not comply within a reasonable time, the
seller may perform provided that he does so before
the expiration of any time indicated in the request, or
if no time is indicated, within a reasonable time. Notice
by the seller that he will perform within a specified
period of time shall be presumed to include a request
under the present paragraph that the buyer make
known his decision.

Article 30 (Article 44)
The buyer may declare the contract avoided:
(a) Where the failure by the seller to perform any

of his obligations under the contract of sale and the
present Convention amounts to a fundamental breach
of contract, or

(b) Where the seller has not delivered the goods
within an additional period of time fixed by the buyer
in accordance with article 29.

A rtide 31 (Article 45)
Where the goods do not conform with the contract,

the buyer may declare the price to be reduced in .the
same proportion as the value of the goods at the tIme
of contracting has been diminished because of such
non-conformity.

Article 32 (Article 46)
1. Where the seller has handed over part only of

the goods or an insufficient quantity or where part
only of the goods handed over is in conformity with
the contract, the provisions of articl~s 28 ~o ~ I s~all
apply in respect of the part or quantIty WhICh IS mISS
ing or which does not conform with the contract.

2. The buyer may declare the contract avoided in
its entirety only if the failure to effect delivery com
pletely and in conformity with the contract amounts to
a fundamental breach of the contract.

Article 33 (Article 47)
1. Where the seller tenders delivery of the goods

before the date fixed, the buyer may take delivery or
refuse to take delivery.

2. Where the seller has proferred to the buyer a
quantity of goods greater than that provided for in the
contract, the buyer may reject or accept the excess
quantity. If the buyer rejects the excess quantity, the
seller shall be liable only for damages in accordance
with article 55. If the buyer accepts the whole or part
of the excess quantity, he shall pay for it at the con
tract rate.

CHAPTER IV. OBLIGATIONS OF THE BUYER

Article 34 (Article 56)
The buyer shall pay the price for the goods and

take delivery of them as required by the contract and
the present Convention.

SECTION 1. PAYMENT OF THE PRICE

Article 35 (Article 56 bis)
The buyer shall take steps which are necessary in

accordance with the contract, with the laws and regu
lations in force or with usage, to enable the price to
be paid or to procure the issuance of documents assur
ing payment, such as a letter of credit or a banker's
guarantee.

A. FIXING THE PRICE

Article 36 (Article 57)
When a contract has been concluded but does not

state .a price or expressly or impliedly make provision
for the determination of the price of the goods, the
buyer shall be bound to pay the price generally charged
by the seller at the time of contracting; if no such price
is ascertainable, the buyer shall be bound to pay the
price generally prevailing for such goods sold under
comparable circumstances at that time.

Article 37 (Article 58)
Where the price is fixed according to the weight of

the goods, it shall, in case of doubt, be determined by
the net weight.

B. PLACE AND DATE OF PAYMENT

Article 38 (Article 59)
1. The buyer shall pay the price to the seller at the

seller's place of business or, where the payment is to
be made against the handing over of the goods or of
documents, at the place where such handing over takes
place.

2. Where, in consequence of a change in the place
of business or habitual residence of the seller subse
quent to the conclusion of the contract, the expenses
incidental to payment are increased, such increase
shall be borne by the seller.

Article 39 (Article 59 his)

1. The buyer shall pay the price when the seller,
in accordance with the contract and the present Con
vention places at the buyer's disposal either the goods
or a document controlling their disposition. The seller
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may make such payment a condition for handing over
the goods or the document.

2. Where the contract involves the carriage of
goods, the seller may dispatch the goods on terms
whereby the goods, or documents controlling their
disposition, will be handed over to the buyer at the
place of destination against payment of the price.

3. The buyer shall not be bound to pay the price
until he has had an opportunity to inspect the goods,
unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such oppor
tunity.

Article 40 (Article 60)
Where the parties have agreed upon a date for the

payment of the price or where such date is fixed by
usage, the buyer shall, without the need for any other
formality, pay the price at that date.

SECTION II. TAKING DELIVERY

Article 41 (Article 65)
The buyer's obligation to take delivery consists in

doing all such acts which could reasonably be ex
pected of him in order to enable the seller to effect
delivery, and also taking over the goods.

[SECTION III. REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER]

Article 42 (Article 70)
1. Where the buyer fails to perform any of his obli

gations under the contract of sale and the present
Convention, the seller may:

(a) Exercise the rights provided in articles 43 to 46;
(b) Claim damages as provided in articles 55 to 60.
2. In no case shall the buyer be entitled to apply

to a court or arbitral tribunal to grant him a period of
grace.

Article 43 (Article 71)
1. If the buyer fails to pay the price, the seller may

require the buyer to perform his obligation.
2. Subject to the provisions of article 12, if the

buyer fails to take delivery or to perform any other
obligation in accordance with the contract and this
Convention, the seller may require the buyer to per
form his obligation.

3. The seller cannot require performance of the
buyer's obligations where he has acted inconsistently
with such right by avoiding the contract under article
45.

Article 44 (Article 72)
Where the seller requests the buyer to perform, the

seller may fix an additional period of time of reason
able length for such performance. If the buyer does
not comply with the request within the additional pe
riod, or where the seller has not fixed such a period
within a period of reasonable time, or if the buyer
already before the expiration of the relevant period of
time declares that he will not comply with the request,
the seller may resort to any remedy available to him
under the present Convention.

Article 45 (Article 72 bis)

The seller may declare the contract avoided:
(a) Where the failure by the buyer to perform any

of his obligations under the contract of sale and the
present Convention amounts to a fundamental breach
of contract, or

(b) Where the buyer has not performed the con
tract within an additional period of time fixed by the
seller in accordance with article 44.

Article 46 (Article 67)
1. If the contract envisages that the buyer will sub

sequently determine the form, measurement or other
features of the goods (sale by specification) and he
fails to make such specification either" on the date
expressly or impliedly agreed upon or within a reason
able time after receipt of a request from the seller, the
seller may, without prejudice to any other rights he
may have under the contract and this Convention,
make the specification himself in accordance with any
requirement of the buyer that may be known to him.

2. If the seller makes the specification himself, he
shall inform the buyer of the details thereof and shall
fix a reasonable period of time within which the buyer
may submit a different specification. If the buyer fails
to do so the specification made by the seller shall be
binding.

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SECTION I. ANTICIPATORY BREACH

Article 47 (Article 73)
1. A party may suspend the performance of his

obligation when, after the conclusion of the contract,
a serious deterioration in the capacity to perform or
creditworthiness of the other party or his conduct in
preparing to perform or in actually performing the
contract, gives reasonable grounds to conclude that the
other party will not perform a substantial part of his
obligations.

2. If the seller has already dispatched the goods
before the grounds described in paragraph 1 become
evident, he may prevent the handing over of the goods
to the buyer even if the latter holds a document which
entitles him to obtain them. The provision of the
present paragraph relates only to the rights in the
goods as between the buyer and the seller.

3. A party suspending performance, whether be
fore or after dispatch of the goods, shall immediately
notify the other party thereof, and shall continue with
performance if the other party provides adequate
assurance of his performance. On the failure by the
other party, within a reasonable time after notice, to
provide such assurance, the party who suspended per
formance may avoid the contract.

Article 48 (Article 74)
1. Where, in the case of contracts for delivery of

goods by instalments, by reason of any failure by one
party to perform any of his obligations under the
contract in respect of any instalment, the other party
has good reason to fear a fundamental breach in re
spect of future instalments, he may declare the con-
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tract avoided for the future, provided that he does so
within a reasonable time.

2. A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does so
at the same time, declare the contract avoided in re
spect of deliveries already made if, by reason of their
interdependence, deliveries already made could not be
used for the purpose contemplated by the parties in
entering the contract.

Article 49 (Article 75)
Where prior to the date for performance of the con

tract it is clear that one of the parties will commit a
fundamental breach of the contract, the other party
shall have the right to declare the contract avoided.

SECTION II. EXEMPTIONS

Article 50 (Article 76)
1. Where a party has not performed one of his

obligations, he shall not be liable in damages for such
non-performance if he proves that it was due to an
impediment which has occurred without fault on his
part. For this purpose there shall be deemed to be
fault unless the non-performing party proves that he
could not reasonably have been expected to take into
account or to avoid or to overcome the impediment.

2. Where the non-performance of the seller is due
to non-performance by a subcontractor, the seller shall
be exempt from liability only if he is exempt under the
provisions of the preceding paragraph and if the sub
contractor would be so exempt if the provisions of that
paragraph were applied to him.

3. The exemption provided by this article shall
have effect only for the period before the impediment
is removed.

4. The non-performing party shall notify the other
party of the impediment and its effect on his ability to
perform. If he fails to do so within a reasonable time
after he knows or ought to have known of the impedi
ment, he shall be liable for the damage resulting from
his failure.

SECTION III. EFFECTS OF AVOIDANCE

Article 51 (Article 78)
1. Avoidance of the contract releases both parties

from their obligations thereunder, subject to any dam
ages which may be due. The avoidance shall not affect
provisions for the settlement of disputes.

2. If one party has performed the contract either
wholly or in part, he may claim the return of whatever
he has supplied or paid under the contract. If both
parties are required to make restitution, they shall do
so concurrently.

Article 52 (Article 79)
1. The buyer shall lose his right to declare the

contract avoided or to require the seller to deliver sub
stitute goods where it is impossible for him to return
the goods substantially in the condition in which he
received them.

2. Nevertheless the preceding paragraph shall not
apply:

(a) If the impossibility of returning the goods is
not due to the act of the buyer;

(b) If the goods or part of the goods have per
ished or deteriorated as a result of the examination
prescribed in article 22;

(c) If part of the goods have been sold in the nor
mal course of business or have been consumed or
transferred by the buyer in the course of normal use
before the lack of conformity with the contract was
discovered or ought to have been discovered.

Article 53 (Article 80)
The buyer who has lost the right to declare the con

tract avoided or to require the seller to deliver substi
tute goods by virtue of article 52 shall retain all the
othe! rights conferred on him by the present Con
ventlOn.

Article 54 (Article 81)
1. .Where the seller is u!1der an obligation to refund

the pnce, he shall also be liable for the interest thereon
at the rate fixed by article 56, as from the date of
payment.

2. The buyer shall be liable to account to the seller
for all benefits which he has derived from the goods
or part of them, as the case may be:

(a) Where he is under an obligation to return the
goods or part of them, or

(b) Where it is impossible for him to return the
goods or part of them, but he has nevertheless exer
cised his right to declare the contract avoided or to
require the seller to deliver substitute goods.

SECTION IV. SUPPLEMENTARY RULES CONCERNING
DAMAGES

Article 55 (Article 82)
Damages for breach of contract by one party shall

consist of a sum equal to the loss, including loss of
profit, suffered by the other party as a consequence of
the breach. Such damages shall not exceed the loss
which the party in breach had foreseen or ought to
have foreseen at the time of the conclusion of the
contract, in the light of the facts and matters which
then were known or ought to have been known to
him, as a possible consequence of the breach of
contract.

Article 56 (Article 83)
Where the breach of contract consists of delay in the

payment of the price, the seller shall in any event be
entitled to interest on such sum as is in arrears at a
rate equal to the official discount rate in the country
where he has his place of business plus one per cent
but his entitlement shall not be lower than the rate
applied to unsecured short-term commercial credits in
the seller's country.

Article 57 (Article 84)
1. In case of avoidance of the contract, the party

claiming damages may rely upon the provisions of
article 55 or, where there is a current price for the
goods, recover the difference between the price fixed
by the contract and the current price on the date [on
which delivery was or should have been effected] [on
which the contract is avoided].

2. In calculating the amount of damages under
paragraph 1 of this article, the current price to be
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taken into account shall be that prevailing at the
place where delivery of the goods is to be effected or.
if there is no such current price, the price at another
place which serves as a reasonable substitute, making
due allowance for differences in the cost of transport
ing the goods.

Article 58 (Article 85)

If the contract is avoided and, in a reasonable man
ner and within a reasonable time after avoidance, the
buyer has bought goods in replacement or the seller
has resold the goods, he may, instead of claiming dam
ages under articles 55 or 57, recover the difference
between the contract price and the price paid for the
goods bought in replacement or that obtained by the
resale.

Article 59 (Article 88)

The party who relies on a breach of the contract
shall adopt such measures as may be reasonable in the
circumstances to mitigate the loss. including loss of
profit, resulting from the breach. If he fails to adopt
such measures, the party in breach may claim a reduc
tion in the damages in the amount which should have
been mitigated.

Article 60 (Article 89)

In case of fraud, damages shall be determined by the
rules applicable in respect of contracts of sale not gov
erned by the present Convention.

SECTION V. PRESERVATION OF THE GOODS

Article 61 (Article 91)

Where the buyer is in delay in taking delivery of the
goods or in paying the price the seller shall take rea
sonable steps to preserve the goods; he shall have the
right to retain them until he has been reimbursed his
reasonable expenses by the buyer.

Article 62 (Article 92)

1. Where the goods have been received by the
buyer, he shall take reasonable steps to preserv~ them
if he intends to reject them; he shall have the fIght to
retain them until he has been reimbursed his reasonable
expenses by the seller.

2. Where goods dispatched to the buyer have been
put at his disposal at their place of destination and he
exercises the right to reject them, he shall be bound to
take possession of them on behalf of the seller, pro
vided that this may be done without payment of the
price and without unreasonable inconvenience or un
reasonable expense. This provision shall not apply
where the seller or a person authorized to take. ch~rge
of the goods on his behalf is present at such destmatlOn.

Article 63 (Article 93)

The party who is under an obligation to take steps
to preserve the goods may deposit them in the ware
house of a third person at the e~pense of. the other
party provided that the expense lllcurred IS not un
reasonable.

Article 64 (Article 94)
1. The party who, in the cases to which articles 61

and 62 apply. is under an obligation to take steps to
preserve the goods may sell them by any appropriate
means, provided that there has been unreasonable
delay by the other party in accepting them or taking
them back or in paying the cost of preservation and
provided that due notice has been given to the other
party of the intention to sell.

2. The party selling the goods shall have the right
to retain out of the proceeds of sale an amount equal
to the reasonable costs of preserving the goods and of
selling them and shall transmit the balance to the other
party.

Article 65 (Article 95)
Where, in the cases to which articles 61 and 62

apply, the goods are subject to loss or rapid deteriora
tion or their preservation would involve unreasonable
expense, the party under the duty to preserve them is
bound to sell them in accordance with article 64.

CHAPTER VI. PASSING OF THE RISK

Article 66 (Article 96)
Where the risk has passed to the buyer, he shall pay

the price notwithstanding the loss or deterioration of
the goods. unless this is due to the act of the seller.

Article 67 (Article 97)
1. Where the contract of sale involves carriage of

the goods, the risk shall pass to the buyer when the
goods are handed over to the carrier for transmission
to the buyer.

2. The first paragraph shall also apply if at the time
of the conclusion of the contract the goods are already
in transit. However, if the seller at that time knew or
ought to have known that the goods had been lost or
had deteriorated, the risk of this loss or deterioration
shall remain with him, unless he discloses such fact to
the buyer. '

Article 68 (Article 98)
1. In cases not covered by article 67 the risk shall

pass to the buyer as from the time when the goods were
placed at his disposal and taken over by him.

2. When the goods have been placed at the disposal
of the buyer but have not been taken over or have been
taken over belatedly by him and this fact constitutes a
breach of the contract, the risk shall pass to the buyer
as from the last moment when he could have taken the
goods over without committing a breach of the con
tract. [However, where the contract relates to the sale
of goods not then identified, the goods shall not be
deemed to be placed at the disposal of the buyer until
they have been clearly identified t? the. con~ract and the
buyer has been informed of such IdentIficatIon.]

[Article 69 (Article 98 his)
1. Where the goods do not conform to the contract

and such non-conformity constitutes a fundamental
breach, the risk does not pass to the buyer so long as
he has the right to avoid the contract.

2. In the case of a fundamental breach of contract
other than for non-conformity of the goods, the risk
does not pass to the buyer with respect to loss or dete
rioration resulting from such breach.]
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3. Text of comments and proposals of representatives on the revised text of a uniform law on the
international sale of goods as approved or deferred for further consideration by the Working Group
at its first five sessions (A/CN.9/100, annex II) *
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INTRODUCTION

1. The Working Group on the International Sale
of Goods, at its fifth session (Geneva, 21 January to
1 February 1974), invited representatives of Member
States and the observers who attended that session, to
submit to the Secretariat their comments and proposals
on the text of the Uniform Law on the International
Sale of Goods as approved or deferred for further
consideration by the Working Group at its first five
sessions.**

2. At the time of issuing this note, comments and
proposals had been received from the represen~atives

of Austria, Bulgaria, Mexico, Norway, the. Umon of
Soviet Socialist Republics and the United Kmgdom of
Great Britain and Northern Ireland. The text of these
comments and proposals is set forth in the annexes to
this note.

I. COMMENTS BY THE REPRESENTATIVE OF AUSTRIA
CONCERNING THE PRELIMINARY DRAFT OF THE NEW

ULIS
[Original: French]

A. GENERAL COMMENTS

The following observations seek to be brief and not
to touch on too many points on which consensus has
already been reached within the Working Group.

At the present stage it seems appropriate to abandon
the concept of a uniform law annexed to a convention
and purely and simply to envisage a convention which
would itself contain the basic provisions, as in the case
of the Convention on the Limitation Period of 14 June
1974. It would then be necessary to draft a short pre
amble and final clauses.

* 18 February 1975.. .
** Progress report of the Working Group on the International

Sale of Goods on the work of its fifth session (A/CN.9/87),
paragraph 245 (UNCITRAL Yearb~ok, vol. V: ~974, part tW?,
I, 1). The revised text of the U mform Law IS set forth III
annex I of the progress report (reproduced in UNCITRAL
Yearbook, vol. V: 1974, part two, I, 2).

B. COMMENTS ON VARIOUS ARTICLES

Article 1

The restriction of the sphere of application to rela
tions between Contracting States (para. 1 (a» is re
grettable. It would, however, be preferable to delete
paragraph 1 (b) which introduces an element that is
foreign to the unification of substantive law and whose
merits can be contested. Paragraph 2 should be re
tained.

Article 2

It would be useful to retain the part of the sentence
within square brackets in paragraph 1 (a). Paragraph
2 (a) should state clearly whether or not documents
controlling disposition of the goods, such as bills of
lading are also excluded. Article 59 bis, paragraph 2,
seems to indicate that they are not.

Article 4

The wording of subparagraph (a) should be reviewed
in the light of the parallel provision in the Convention
on the Limitation Period. In the event that it is decided
to opt for the form of a simple convention (see sec
tion A, second paragraph above), subparagraph (d)
could be omitted while subparagraph (e) would have
to be expanded.

Article 8

There does not seem any point in including this
article. Its inclusion in the 1964 ULIS can be ex
plained by the fact that that Law provided that all
matters which were not expressly settled therein were
to be settled in conformity with its spirit.

Article 9

Paragraph 2 could be simplified.

Article 11

The expression "promptly" or "prompt" seems now to
be used only in article 38, paragraph 1, and article 42,
paragraph 2. Elsewhere, mention is made of a reason
able time. Either the definition of promptly could be
deleted or the content of the article could be trans-
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ferred to article 38, paragraph 1. For article 42, para
graph 2, see below.

Article 15
It would be preferable to retain this provision.

Article 16
This article is incorrectly worded for it cites the 1964

DLIS. If the draft uniform law becomes a draft con
vention (see section A, second paragraph above), this
article would become superfluous as article 42, para
graph 1, would be sufficient by itself.

Article 17
The Austrian delegation has always been of the

opinion that this declaration of principle could be dis
pensed with.

Article 39
The last sentence in paragraph 1 should be retained.

It should end with the words "a longer period".

Article 42
The end of paragraph 1 could be retained. The com

bination of "prompt" at the end of paragraph 2 and
"reasonable time" in article 39, paragraph 1, would
create a system which would be difficult to understand;
it would be better to delete any reference to the giving
of notice in article 42, paragraph 2.

Article 43 bis

The end of paragraph 1 could be retained.

Article 44
The words "by notice to the seller" in paragraph 1

duplicate the more precise formulation in the introduc
tory sentence of paragraph 2; they should therefore be
deleted.

Article 67
The article should be retained where it is. The remedy

mentioned in the words in square brackets in para
graph 1 seems to go too far; it is sufficient that the
right of specification should pass to the seller. These
words should therefore be deleted.

Article 72 bis
It would seem appropriate to take alternative A as

a basis for further discussion of this very complicated
article.

Article 76
Paragraphs 1, 3 and 4 of alternative A are consistent

with paragraphs 1, 2 and 3 of alternative B in so far
as the content is concerned. However, both paragraph 2
of alternative A and paragraph 4 of alternative B seem
to merit inclusion. Alternative A could be improved by
the addition of paragraph 4 of alternative B which
would become paragraph 5 of that text.

Article 79
Paragraph 2 (a) is already covered by paragraph

2 (d) and is therefore superfluous. The French text of
paragraph 2 (d) should refer to "Ie fait de l'acheteur"
instead of "son fait". Paragraph 2 (e) should be
dropped for the same considerations which led to the
deletion of article 33, paragraph 2, of the 1964 ULIS.

Article 84
The words "on which the contract is avoided" at the

end of paragraph 1 should be replaced by the words
"on which delivery was or should have been effected".

Article 89
. As one delegation proposed, it should be added that,
m case of fraud, the damages can in no case be less
than those to be allocated under the uniform law (or
convention, see section A, second paragraph above)
where there is no fraud.

Article 98
The sentence in square brackets in paragraph 2

should be retained.

Article 98 bis
The article should be retained. However, it seems

that the wording of paragraph 2 could be improved
and might, for instance, read as follows:

"Where the seller commits a fundamental breach
of contract other than for non-conformity of the
goods, the risk does not pass to the buyer with re
spect to loss or deterioration of the goods resulting
from such breach."

II. COMMENTS AND PROPOSALS OF THE
REPRESENTATIVE OF BULGARIA

[Original: French]
1. Article 1, paragraph 3, should be discussed with

a view to incorporating in the Law the principle set
forth in the last part of article 4 of 1964 ULIS, namely,
that the application of the Uniform Law by virtue of
the choice and will of the parties shall not affect the
application of any mandatory provisions of law in the
State in whose territory one of the parties has his
place of business which would have been applicable
if the parties had not chosen the Uniform Law as the
law of the contract.

The rationale for such a provision is the principle
that the win of the parties cannot override mandatory
rules, which have binding force.

2. With regard to article 3, paragraph 1, it is felt
that the proposed formulation may give rise to doubts
as to whether the Law covers deliveries (contracts of
sale) of industrial complexes and plant, that is to say,
entire factories. The text seems to mean that they are
excluded from the sphere of application of the Law,
but it would be desirable to clarify this question by
adding to the text a reference to such deliveries, by
way of example.

3. With regard to article 9 of ULIS and of the
revised text concerning the priority of commercial
usages over the Law, we consider that the opposite
course should be adopted, in other words, that, in the
event of conflict between the Law and usages, the Law
should prevail and should apply unless the parties have
agreed otherwise. The arguments in favour of this
course are the variety of existing usages that are un
known to parties in international trade and the fact
that the other course might adversely affect the secu
rity of their relations. The purpose of the Law, after
all, is exactly the opposite: to establish uniformity and
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security. Moreover, both the Uniform Law and newer
and more modern laws include provisions that repro
duce current usages and commercial practice.

4. The wording of article 10 is too complicated,
although the substance is satisfactory. Simpler word
ing would be advisable, for example: "A breach of
contract shall be fundamental wherever a reasonable
person (normally a merchant) would not have con
cluded the contract if he had supposed at the time of
its conclusion that the party in breach would commit
that breach."

5. It would be better to keep articles 12 and 13 of
ULIS rather than to delete them, as is done in the
draft revised text.

6. With regard to article 15, on the form of the
contract, we consider reasonable and acceptable the
proposed amendment that "the contract . . . shall be
in writing if so required by the laws of at least one of
the countries in the territories whereof the parties have
their place of business" (A/CN.9/52, 5 January 1971,
para. 115).* This amendment would make the Law
more acceptable to a greater number of States, includ
ing those whose legislation stipulates that international
commercial transactions shall be in writing.

7. We support the proposed amendment to article
17 to the effect that private international law shall
apply to questions which are not settled by the Uni
form Law (A/CN.9/52, para. 133).* The Uniform
Law must provide a rule on how to decide matters
which are not regulated by that Law, i.e., in the event
of omissions. One such matter might be, for example,
a claim for compensation or damages over and above
the amount stipulated in the penalty clause.

8. Article 20 might be amended by providing for
and regulating the case of delivery of the goods to the
buyer by handing them over for storage or bond ware
housing to a third party who would hold and take
possession of them on behalf of the buyer.

Similarly, provision should be made here for effect
ing delivery by handing over the goods to the buyer
(or to his representative). This is the most common
and priority case, and gives rise to all others. By so
doing, the controversial and difficult problems raised
by the definition of "delivery" would not have to be
gone into. The same procedure was used with regard
to delivery to the carrier. The concept of "handing
over" was used. The use of that concept and its defi
nition are two different matters. The question of defin
ing delivery which led to argument and difficult con
troversies, does not come up.

Provision should also be made for effecting deliv
ery of the goods by handing over the documents giving
title to possession and disposal of the goods.

9. Article 33, paragraph 2, should be amended so
as to state that the seller shall not be liable when the
buyer knew or could not have been unaware of defects
of the goods, not only at the time of contracting but
also "at the time of delivery of the goods, in the case
of the goods concerned".

10. It is proposed that article 38, paragraph 2,
should be amended by adding the words "and at the

* Ibid.

place where the buyer first has the opportunity to ex
amine the goods".

It would be well to delete from paragraph 3 the
words "and the seller knew or ought to have known,
at the time when the contract was concluded, of the
possibility of such redispatch". If, nevertheless, the
seller did .not know of the possibility, the responsibility
of the seller should be maintained in cases in which
it is not possible for the goods to be examined at the
place of destination, for example, at the port or station
itself.

This article should include as a basic provision the
rule that the examination of the goods shall be per
formed at the time and place and in the manner
specified in the contract.

11. We hold that the wording of article 41 of the
1964 ULIS is preferable to the new text, as it gives
an exhaustive list of the rights and penalties appli
cable in the event of the seller failing to perform his
obligations.

12. We feel the same way about article 48, which
should not be deleted. The same applies to articles 50
and 51, because they deal with the sale of goods
through documents conferring title to and the right to
dispose of the goods, the handing over or transmission
of the documents constituting delivery of the goods.

13. With respect to article 57, we believe that a
contract of sale must not be considered valid if the
price is not or cannot be determined. For that reason,
we do not share the view that the price generally pre
vailing should be made payable, as that would lead
to difficulties and instability.

14. We find the wording of article 65 of the 1964
ULIS more felicitous and acceptable. The phrase "all
such acts which could reasonably be expected" is more
subjective than the phrase "all such acts as are neces
sary" used in the original version.

15. It would be desirable to amend article 59 lJis
by adding to it the substance of article 72, paragraph 2,
of the 1964 ULIS which states that "when the con
tract requires payment against documents, the buyer
shall not be entitled to refuse payment of the price on
the ground that he has not had the opportunity to
examine. the goods". That provision gives a decisive
rule for this case (sale against documents) whereas the
text of article 59 bis, paragraph 3, is a general provi
sion for such cases to be governed by the provisions of
the contract.

16. With regard to article 76 of the revised text,
dealing with relief from liability, we feel that alternative
B is more acceptable. The article should state that in
the event that performance of the obligations is im
possible, the obligations of the parties to the contract
are extinguished.

17. We would prefer to keep article 90 of the 1964
ULIS because it contains a rule which is· in conformity
with the relevant provisions of most legislations and is
consistent with practice.
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III. COMMENTS AND PROPOSALS OF THE REPRESEN
TATIVE OF MEXICO ON ARTICLES 1 TO 17 OF THE
REVISED TEXT OF ULIS

[Original: Spanish]

Article 1, paragraph 2

1. The text of this paragraph, which is awaiting
approval, reads as follows:

[The fact that the parties have their places of
business in different States shall be disregarded when
ever this fact does not appear either from the con
tract or from any dealings between, or from infor
mation disclosed by the parties at any time before or
at the conclusion of the contract.]
2. The new text approved by the Working Group

responds to the need for simplification as advocated by
the delegation of Norway during the first session
(January 1970), as stated in document A/CN.9/35,
paragraph 42 and annex V.* The idea of simplirfication
was taken up by the delegations of the USSR1 and the
United Kingdom.2 However, the criteria proposed by
Norway-which retained the inter-State transport cri
terion (alternative I), or the criterion that the offer
and the acceptance have not been effected in the same
State (alternative II)-were not those that prevailed
in the text approved; instead, taking the simplification
principle further, the approved text retains only the
requirement common to all the proposals, namely, that
the parties must have their places of business in dif
ferent States.3 This also agrees with one of the alterna
tives (No. III) that the Working Group took into
account at its first session concerning the contents of a
uniform law; furthermore, that alternative corresponds
in substance to article III of the 1964 Hague Con
vention.4

3. Nevertheless, as was noted as early as the sec
ond session of the Working Group (A/CN.9/52, para.
22), the simplification of article 1, considered alone,
would broaden the scope of the Law's applicability;
consequently, the so-called "consumer sales" were ex
cluded,S and it was also indicated that the parties would
be considered not to have their places of business in
different States-and therefore ULIS would not apply
-if at the time of the conclusion of the contract one
of the parties neither knew nor had reason to know
that the place of business of the other party was in a
different State.6

* UNCITRAL Yearbook, vol. Ill: 1972, part two, I, A, 5.
1 Observations and proposals by Mr. G. S. Burguchev, con

tained in a letter dated 3 August 1970 from the Secretariat
addressed to the members of the Working Group (reproduced
in UNCITRAL Yearbook, vol. I: 1968-1970, part three, I, A,
2, annex C to the report of Working Party II).

2 Uniform Law of International Sales, Revision of Article 1.
3 This was the criterion adopted by the Working Group.

See document A/CN.9/35, p. 8 el seq., and annex III
(UNCITRAL Yearbook, vol. I. 1968-1970, part three, I, A, 2)
as well as the report on the second session (A/CN.9/52), p. 8
et seq. (UNCITRAL Yearbook, vol. II: 1971, part two, I, A,
2).

4 A/CN.9/35, para. 11 (UNCITRAL Yearbook, vol. I:
1968-1970, part three, I, A, 2). However, the new text of article
1 of ULIS omits the reference to habitual residence where a
party does not have a place of business, as indicated in the
said article III.

5 For the text of article 5, para. 1 (a), as approved by the
Working Group, see document A/CN.9/52, paras. 51-57
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A,2).

6 A/CN.9/52, paras. 13 and 25 (UNCITRAL Yearbook,
vol. II: 1971, part two, I, A, 2).

4. Later, at the third session of the Working Group
(January 1972), the first modification of article 5 was
transfe~red to ~rticle 2, paragraph 1 (a), and the sec
ond, WIth draftmg changes, remained as article 1, para
graph 2, but was not approved by the Working Group
(A/CN.9/62, annex 1).*

. 5. This part of the paper by the Mexican delegation
IS confine~ to. t~e above-mentioned article 1, para
graph 2, smce It IS the only paragraph of article 1 that
the Working Group left pending.

6. In. our view, this paragraph should be inter
pre.ted as a severe restricti?n on the scope of the appli
catIOn of ULIS because m the event of the parties'
having their places of business in different States which
is stated in article 1, paragraph 1, as a condition for
the application of the Uniform Law, the requirement
i~ that that circumstance ~hould be known by the par
tIes, for one of the followmg reasons: first, that it was
stipulated in the contract; second, that it flows from
other operations or dealings between them; or, third,
that the fact may be inferred from information dis
closed by the parties either before or at the conclusion
of the contract.

If none of the three conditions stated in paragraph 2
applies, the parties should be considered not to have
their places of business in different States, and there
fore ULIS would not be deemed to apply under the
conditions laid down in article 1, paragraphs 1 (a)
and (b). 7 On the other hand, ULIS would apply in the
case of paragraph 3, concerning which it is immaterial
whether the parties have their places of business in the
same State or in different States.

7. In connexion with this restriction imposed on
the scope of the application of ULIS, the first question
that arises is whether the restriction is justified: on the
assumption that it is so justified, the second question is
whether the criteria proposed in paragraph 2 are the
most convenient and appropriate.

(a) As to the first question, we do consider it justi
fied for ULIS to apply only when the parties know that
their places of business are in different States, and we
believe that therefore ULIS should not apply when the
said places of business are in the same State (except
in the case of article 1, paragraph 3), or when the
parties are not aware of the fact that their places of
business are in different States, either because that fact
was not stipulated in the contract itself or in other
agreements or because no information was given.

This restriction is certainly wider than that estab
lished in article 1, paragraphs 1 (a), (b) and (c),.of
the current text of ULIS, which provide for the appli
cation of the Law in each of the three cases indicated
therein, whether or not the parties know or have rea
son to know that their places of business are in differ
ent States.

We prefer the solution provided in the version of
paragraph 2 that we are now considering, as proposed
by the Working Group, since it is based on concrete,
objective and explicit information, such as a stipulation
in a contract or in other dealings, or the information
disclosed by the parties.

7 It is not clear, however, that in paragraph 1 (b) ULIS
ceases to apply in the case we are now considering.



74 Yearbook of the United Nations Commission on International Trade Law, 1975, Volume VI

(b) Furthermore, the solution we are now analysing
seems preferable not only to the current text of ULIS
but also to the previous proposal by the Working Group
(see para. 3 above), under which the parties would be
considered not to have their places of business in dif
ferent States if they neither knew nor had reason to
know at the time of the conclusion of the contract that
the contrary was the case. This formula, which has
been justly criticized for introducing a subjective ele
ment-namely, the knowledge of one of the parties
that the place of business of the other is in a State
different from that of his own-is also unacceptable
because it appears to place the burden of proof on the
demonstration of a negative fact, namely, that the party
neither knew nor had reason to know that circum
stance.

8. Consequently, we support the contents of ar
ticle 1, paragraph 2, as proposed by the Working
Group; however, we wish to propose an addition be
cause the text approved appears to be insufficiently
clear. To say "The fact that the parties have their
places of business in different States shall be disre
garded" does not necessarily imply that in such cases
ULIS would not apply; the fact is that, however strange
the opposite conclusion might appear to be, such an
expression could be interpreted as implying that, in the
cases to which the provision refers, the parties are
presumed to have their places of business in different
States and that, consequently, ULIS is indeed appli
cable.

We therefore propose that this text should read:
"The fact that the parties have their places of

business in different States shall be disregarded, and
consequently the present Law shall not apply, when
ever this fact does not appear either from the con
tract or from any dealings between, or from infor
mation disclosed by the parties at any time before
or at the conclusion of the contract."

Article 2, paragraph 1 (a)

9. In paragraph 1 (a), the following formula was
left unresolved and kept in square brackets by the
Working Group at its third session (Geneva, January
1972) :

[or from any dealings between, or from information
disclosed by the parties at any time before or at the
conclusion of the contract.]
10. We support this text, not so much for the pur

pose of symmetry and analogy with article 1, para
graph 2, but rather because this wording limits the
scope of the restriction introduced into ULIS for the
case of the so-called "consumer sales".

It is justifiable to exclude from the application of a
law governing international trade goods ordinarily
bought for personal, family or household use; but when
they are bought for a different use and that fact arises
from the contract, ULIS should apply.

11. In order to nullify the effect of the fact that the
goods are ordinarily intended for consumption, either
of two conditions should suffice: an express stipulation
in the contract of sale or in any other dealings between
the parties (indicating, of course the buyer's intention
to acquire for "different use" the goods which are the

subject of the contract) or information disclosed to the
seller.

Article 2, paragraph 2 (b)
12. The Working Group, during its second session,S

left pending the question of the inclusion in this para
graph, which exempts from the application of ULIS
"any ship, vessel or aircraft", of the words:

[which is registered or is required to be registered].

13. These words seem unacceptable to us. If the
exemption of the transaction from ULIS were made
subject to the registration of the ships, vessels or air
craft, the legal regulations would depend on a fact in
dependent of the buyer and possibly unknown to him;
an element of uncertainty absent from the other con
ditions of paragraph 2 [2 (a) and (c)], which refer to
easily identifiable goods without laying down any addi
tional requirement, would also be introduced.

14. A fortiori, the stipulation that the goods "are
~equired to be registered" should be rejected, because
It makes reference to provisions of the different internal
laws of the parties, and there are no grounds for sup
posing that they will be known to parties under the
jurisdiction of different States.

15. In any case, if the intention is to limit the scope
of this exemption to exclude-and consequently to
leave subject to ULIS regulations-sales of smaller
boats or aircraft, reference should be made to ships,
vessels or aircraft which, as set forth in the report of
the Working Group,9 are under internal laws, normally
subject to national registration, and not to local or
municipal registration.

16. We therefore advocate that this exclusion of
ships, vessels or aircraft should be restricted to those
for which national registration is normally required.

Article 3, paragraph 1

17. Approval of paragraph 1 of this article is still
awaiting approval, although the report of the Working
Group on its second session gives the impression that
it has been approved.

The text of the paragraph is the following:
[The present Law shall not apply to contracts

where the obligations of the parties are substantially
other than the delivery of and payment for goods.]
18. The paragraph in question constitutes an addi-

tion to article 6 of ULIS, which becomes article 3,
paragraph 2 of the Working Group draft under con
sideration. However, the two paragraphs of article 3
have opposite effects: whereas the first excludes the
contracts referred to from ULIS, the second places in
the same category as sales, and therefore includes
within the scope of ULIS, "contracts for the supply of
goods to be manufactured or produced".

19. We support the criteria adopted in the new text
by the Working Group, namely, that article 2, which
excludes specific sales of goods from the scope of ULIS,
should be supplemented by another exclusion, not of
contracts for the sale of goods but of other contracts

8 A/CN.9/52, paragraph 55 (UNCITRAL Yearbook, vol.
II: 1971, part two, I, A, 2).

9 Ibid.
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under which the obligations of the parties are other
than those characterizing contracts for the sale of
goods, and that article 3 itself should embody the rule
which assimilates to contracts for the sale of goods
covered by ULIS those other contracts under which the
seller assumes the obligation of producing the goods
that are to be the object of the future sale.

20. Moreover, in our view it is clear that when the
obligations of the parties are substantially other than
the delivery of and payment for the goods, the contract
is not one for the sale of goods, and accordingly, there
is no reason for applying ULIS. This aspect of the
obligations will inevitably have to be determined and
precisely stipulated in each concrete case, whether the
rule under consideration is retained or rejected; how
ever, as indicated in paragraph 67 of the report of the
Working Group (A/CN.9/52) ,* this will not prevent
the parties to the complex transactions involved in
such mixed contracts from specifically providing for
the applicability of ULIS, in accordance with the prin
ciple of autonomy of will embodied in article 1, para
graph 3.10

21. For the reasons stated above, we propose that
the Working Group should give final approval to the
text of article 3, paragraph 1.

Article 4 (a)

22. The text of this subparagraph refers to the case
in which one or both of the parties have several places
of business, in which case article 1, paragraph 4, re
quires that, in order for ULIS to apply, one place of
business of one party and one of the other party should
be situated in different States. The text, which is await
ing approval, reads as follows:

[Where a party has places of business in more than
one State, his place oj business shall be his principal
place of business, unless another place of business has
a closer relationship to the contract and its perform
ance, having regard to the circumstances known to
or contemplated by the parties at the time of the
conclusion of the contract.].

23. This rule, which introduces the concepts of
principal place oj business and place of business having
a closer relationship to the contract, seeks to fill a gap
in the current text of article, paragraph 1, of ULIS,
which does not provide for cases in which one of the
parties to the contract has two or more places of busi
ness. The text was approved by the Working Group,
as shown by the reports on its second session (AI
CN.9/52, paras. 23-31)* and its third session (AI
CN.9/62, annex 1).**

24. The solution under consideration has been
criticized for introducing subjective elements; however,
we do not think such a criticism is valid, since the
method of determining the location of a particular
place of business would depend not on any decision
or specification by the parties but on an objective fact
that existed prior to the contract, such as that the
place of business was the buyer's or seller's principal

* UNCITRAL Yearbook, vol. II, 1971, part two, I, A, 2.
** UNCITRAL Yearbook, vol. III: 1972, part two, I, A,S.
10 Which corresponds in essence to the present article 4 of

ULIS.

place of business, or that in view of the circumstances
known to or contemplated by the parties at the time
of the conclusion of the contract, there existed a place
of business having a closer relationship to the contract.

25. The determination of the place of business in
accordance with the criteria laid down in the text under
consideration may give rise to litigation and problems
of proof. It must be recognized, however, that litigation
and uncertainties would not be avoided if ULIS failed
to make provision for this case; for if one of the parties,
for example the buyer, has a place of business, possibly
even the one with the closest relationship to the con
tract, in the State in which the seller is domiciled, and
another, which may be his principal place of business,
in another contracting State, what criterion would be
applied to resolve the conflict?

Moreover, there would be difficulties of proof in any
event; under the text in question, which imposes the
burden of pro6f on whoever seeks to specify the loca
tion of the principal place of business or that having
a closer relationship to the contract, they might be less
severe than under one which places the burden on
whoever has to prove that the places of business of the
two. parties are in different States, although, as previ
ously mentioned, one or both of the parties have or
may have several places of business in the same State
or in different countries.

26. It might be thought that in order to prevent
litigation and problems of proof, an alternative solu
tion could be that ULIS should embody an absolute
presumption of the international nature of the sale of
goods whenever the parties have their places of busi
ness (whatever they might be) in different contracting
States. However, such a solution would very greatly
widen the scope of the application of ULIS, so as to
exclude only the sales listed in article 2 (and those
expressly excluded by the parties under the terms of
article 5).

27. Moreover, another principle mentioned above
(whose final approval we have advocated (see para
graph 9 above», namely, that embodied in article 2,
paragraph 1, is of relevance to the problem of the ex
istence of places of business in different States. Ac
cording to that principle, the fact that the parties have
places of business in different States is not sufficient;
that fact must also appear from the contract of sale or
other dealings between the parties, or from previous
information received by one of them.

In supporting this principle and proposing the addi
tion indicated in paragraph 9 above, we rejected the
inclusion in ULIS of the concept of absolute presump
tion (to which we referred in paragraph 26 above).
On the contrary, we hold that the existence in different
countries of the places of business of the parties should
be known to the latter, through any of the means set
forth in article 1, paragraph 2. Do we, then, need to
include not only article l,paragraph 2, but article
4 (a) as well?

We think so, because article 1, paragraph 2, requires
knowledge by one of the parties that the other party
has his place of business in a different country, whereas
the conditions of article 4 (a) are fulfilled when one
or both parties have places of business in more than
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11 According to the objection raised by the Hungarian dele
gation which proposed to the Working Group the text under
consideration.* UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2.

one State. In other words, the former rule results in different parts of the world might consider different
either the application or the non-application of ULIS; usages as regularly applied to their contracts."l1
that of article 4, on the other hand, presupposes the
application of ULIS but defines and specifies the place 32. Instead of the first version of paragraph 2, the
of execution of the contract (the principal place of Group recommends a new paragraph 2, in which the
business, or the one with a closer relationship to the u~ages whi~h would be impliedly applicable should be
contract) for the purpose of delivery of the goods, stIpulated, I.e. those of WhICh the parties are or should
inspection of their quality, payment, etc. be aware because they are widely known in interna

tional trade and regularly observed under contracts of
28. For all of the above reasons, we advocate the the type involved.

retention of article 4 (a).
33. It should be first stated that in our opinion the

Article 9 following principles established by article 9 both under
29. At its second session, the Working Group sub- the e~isting Law and in the text recommended by the

mitted the following text (A/CN.9/52, para. 73)* to Workmg Group should be observed and maintained:
UNCITRAL for consideration: (a) that the parties to a contract of international sale

"1. The parties shall be bound by any usage which ?f good~ should be bound by usages and practices of
they have expressly or impliedly made applicable to m~ernatlOnal tra.de; (b) that such usages should pre-
their contract and by any practices which they have Vall over ULIS In the case of a conflict between them
established between themselves. and it, and. (c) that also in this respect the autonomy

of the partIes, now established as a general principle
2. The usages which the parties shall be consid- in article 3 of ULIS (article 5 of the new text) should

ered as having impliedly made applicable to their be recognized.
contract shall include any usage of which the parties
are aware and which in international trade is widely 34. The amendments proposed by the Working
known to, and regularly observed by parties to con- Group are in general acceptable to us. However, there
tracts of the type involved, or any usage of which are some d~fferences concerning paragraphs 2, 3 and 4;
the parties should be aware because it is widely these are dIscussed below and subsequently changes are
known in international trade and which is regularly proposed (paras. 36-38).
observed by parties to contracts of the type in- 35. With reference to paragraph 2, we do not think
volved. that the implied application of the usages requires the

3. In the event of conflict with the present Law, t~o qualifications inc~ude~ in paragraph 32 above.
such usages shall prevail unless otherwise agreed by EIther of the two quahficatIons would be sufficient for
the parties. the respective usage to be considered applicable. In

4. Where expressions, provisions or forms of con- other words, any usage would be applied of which the
tract commonly used in commercial practice are parties .ar~ or sh~)Uld be aware because it is widely
employed, they shall be interpreted according to the known m mternatlOnal trade, regardless of whether "it
meaning widely accepted and regularly given to them is regularly observed by parties to contracts of the type
in the trade concerned unless otherwise agreed by involved".
the parties." In the case of a local usage (which is none the less
30. In the above text, paragraph 1 is identical to applied and known in international law) that does not

article 9, paragraph 1 of ULIS; paragraph 3 is sub- have this latter characteristic, but of which the parties
stantially the same as the second version of article 9, are or should have been aware, it will be applicable
paragraph 2 of ULIS (but instead of reading: "usages to the contract. Clearly, the burden of proof for these
shall prevail", as now provided for by ULIS, it reads facts, one subjective (that the party is or should be
"such usages shall prevail"), and paragraph 4 is similar aware of It) and the other objective (that it is known,
to article 9, paragraph 3 of ULIS, with the two fol- i.e., is applied in international law), would be in-
lowing changes: (a) the wording in ULIS, "they shall cumbent on whoever invokes the application of the
be interpreted according to the meaning given to them usage, as it is also clear that the parties may provide in
in the trade concerned" has been replaced by the fol- their contracts that the usages should not apply (or
lowing: "they shall be interpreted according to the that these should not prevail over ULIS).
meaning widely accepted and regularly given to them Similarly, if a usage in international trade is regu-
in the trade concerned". (b) it is proposed that the larly observed in contracts of the type involved, it will
following be added to paragraph 4, "unless otherwise be applicable to the case in point, even if the parties
agreed by the parties". were not aware of it. On this assumption, the usage

31. More substantial amendments have been made would be normative, with the same compulsory nature
to the first part of article 9, paragraph 2 of ULIS. It as the Law and, therefore, should be known to the
is proposed that the reference to "usage which reason- parties; for it not to be applicable, it would have to be
able persons in the same situation as the parties usually expressly excluded by the provisions of the contract,
consider to be applicable to their contract", be deleted, in application of the principle of the autonomy of the
since this expression neither defines nor distinguishes parties.
objectively and clearly the usage to be applied to the Secondly, (stilI with reference to para. 2) the word-
contract, and because the concept of "reasonable per- ing "shall include" used in the first part of this para-
sons", besides being vague, would give rise to inexacti
tude and confusion, since "two reasonable men from



12 This rule, together with article 72 bis, grants the right to
declare the contract avoided by reason of non-performance by
the other party.

13 This is equivalent to article 74, which provides for the
consequences of non-performance by the buyer in the case of
sales by instalments.

14 This rule corresponds to article 52, paragraph 3, of ULIS;
however, the latter provision presupposes the existence of a
fundamental breach, as defined in article 10, if the buyer is to
have the right to declare the contract avoided and to damages,
whereas the rule cited in the text inverts the solution and
considers a fundamental breach to exist when the seller fails
"to take appropriate action in response to the request" of the
buyer, independently of the definition contained in article 10.

15 This rule is equivalent to article 75, paragraph 1, of
ULIS; however, the latter does not require the existence of a
fundamental breach but merely requires fear of future non
performance.

Part Two. International sale of goods 77

graph is inappropriate, since, assuming that this para- tions were made to delete it or replace it (paras. 85
graph provides for the implied-not express-applica- and 86 ibid.). Clearly, the basic criticisms that may be
tion of the usages, the only usages applicable should be levelled against this term are similar to those made
those to which the paragraph itself refers and no other. concerning article 9, paragraph 2 (see para. 31 above)

Finally, article 9, paragraph 2 should be redrafted with the added objection that this term "would lead t~
and simplified in order to avoid repetition and ambigu- different interpretation by the courts in different coun-
ous or confusing expressions such as the word "parties" tries" (end of para. 86, ibid.).
(in contracts of the type involved). . 41. However, there is no reason to postpone discus-

36. The text we propose, in the light of the objec- stOn of the problem of fundamental breach since the
tions raised in the above three paragraphs, is as Working Group, in its five sessions, has considered the
follows: principles of ULIS and has, at least provisionally,

adopted the articles dealing with the concept of funda-
[2. It shall be considered that the usages that the mental breach.

parties have impliedly made applicable to their con-
tract shall be those of which they are or should be 42. The articles of ULIS approved by the Working
aware because such usages are widely known in inter- Group which refer explicitly to a fundamental breach
national trade, or those which are regularly observed of contract are the following:
in contracts of the type involved.]. (a) With regard to non-performance by the seller:
37. In article 9, paragraph 3, the clause "unless Articles 42, paragraph 2; 43, paragraph 1; 44, para-

otherwise agreed by the parties" is superfluous and in- ~~~ph 1 (a) ;
12

46, paragraph 2;13 and 52, paragraph
appropriate. It is superfluous, because the principle of
autonomy provided for in article 5 of the text recom- (b) With regard to non-performance by the buyer:
mended by the Working Group (article 3 of ULIS) Article 72 bis, paragraph 1 (b).
makes this wording unnecessary. It is inappropriate, (c) With regard to non-performance by either
because it might be considered, on interpreting ULIS, party: Article 74, paragraph 1;15 and article 75.
that when this wording or something similar is not (d) In the case of passing on of risks: Article 98
used in its other provisions, the principle in article 5 bis, paragraphs 1 and 2.
is not applicable. This same objection can be made to
article 9, paragraph 4. 43. The problems of the definition of fundamental

breach, as given in article 10, are essentially still present
Therefore, we propose that paragraph 3 should read in the Working Group's new version of ULIS, since

as follows: although it is true that the notion of fundamental
[3. In the event of conflict with the present Law, breach is resorted to in some cases where no provision

such usages shall prevail.]. for it is made in the present ULIS (articles 42, para. 2;
38. In paragraph 4, besides omitting the expression 75, para. 1; and 98 bis), in the other articles the pre-

vious system is retained.
"unless otherwise agreed by the parties", for the rea-
sons given in the preceding paragraph, we share the Similarly, the present version is still open to the same
criticisms which some representatives in the Working objections and criticisms which were directed at a deft-
Group made concerning this provision, and agree with nWon based on a subjective datum (that the party
the text proposed at that time (see A/CN.9/52, para. knew, or ought to have known) and on so many hypo-
82).* which reads as follows: thetical assumptions: (i) that a reasonable person (ii)

[4. Where expressions, provisions or forms of in the same situation as the party damaged by the non-
contracts commonly used in commercial practice are performance (iii) would not have entered into the
employed, the meaning usually given to them in the contract (iv) if he had foreseen the breach and its
trade concerned shall be used in their interpretation effects.
in accordance with the provisions of paragraphs 1 44. Such a concept and such a definition cannot be
and 2.]. satisfactory, since it defines nothing and leaves the

Article 10 solution of any problem up to a difficult analysis of the
intentions of the parties, and ultimately to the discre-

39. At its second session, the Working Group de- tion of the interpreters or the judge. A simpler and
cided to defer discussion of article 10 of ULIS until
the substantive rules of the Uniform Law were dis
cussed (A/CN.9/52, para. 84). The text of article 10
is as follows:

[For the purposes of the present Law, a breach of
contract shall be regarded as fundamental wherever
the party in breach knew, or ought to have known,
at the time of the conclusion of the contract, that a
reasonable person in the same situation as the other
party would not have entered into the contract if he
had foreseen the breach and its effects.].

40. A problem arose in the discussions of this text
concerning the expression "reasonable person"; sugges-

* UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2.
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clearer objective criterion should be striven for. In our
opinion, such a criterion would be that the non-per
formance alters substantially16 (to a significant ex
tent) the scope or content of the rights of the affected
party. We believe that this criterion, applied to each
and all of the articles we have enumerated in para
graph 42 above, would yield a simpler and fairer solu
tion in the various hypothetical situations.

45. This criterion would, in fact, apply more natu
rally in the case of article 42, paragraph 2, in which
the definition of article 10, on the other hand, seems
to be improper, for it is based on the idea that the
party damaged by the non-performance may declare
the contract avoided, whereas article 42 has as its
purpose the maintenance of the contract.

It would also apply more satisfactorily in the cases
provided for in articles 44, paragraph 1 (a); 74, para
graph 1;17 46, paragraph 2; 75; and 98, paragraphs
1 and 2.

In the case of article 43 bis, paragraph 1, Le. the
case of delay, the new criterion would be more in keep
ing with the other two principles of "unreasonable
inconvenience" and "unreasonable expense".

Lastly, in the case of article 52, paragraph 2, the
criterion we propose and the definition given in ar
ticle 10 would be equally applicable, since that article
defines and states a concept proper to a fundamental
breach for the cases of rights or claims of third parties;
nevertheless, we believe that it would be easier to
prove that the rights or claims affect or alter substan
tially the rights of the innocent party than it would be
to test the extremes of article 10.

46. We therefore propose the following definition
for article 10:

"For the purposes of the present Law, a breach
of contract shall be regarded as fundamental wher
ever non-performance of any obligation by either of
the parties alters substantially (or to a significant ex
tent) the scope or content of the rights which are
possessed by the other party and which are derived
from the contract or from this Law."

Article 15

47. The text of this article, which is awaiting ap
proval, is the following:

[Article 15. A contract of sale need not be evi
denced by writing and shall not be subject to any
other requirements as to form. In particular, it may
be proved by means of witnesses.]
48. In its consideration of this text, the Working

Group failed to reach unanimous agreement at its sec
ond session, owing to one delegation's position that the
contract should be concluded in writing if the national
law of either party so required.1s Accordingly, it was
agreed to refer the article to the Commission for final
consideration.19

16 In favour of the expression "substantially" we may cite
two articles of ULIS in which it is used, namely, article 3,
paragraph 1 (see above, para. 17) and article 73, paragraph 1.

17 Paragraph 2 in each of these articles would limit the
scope of the principle.

11l See A/CN.9/52, para. 115. (UNCITRAL Yearbook, vol.
II: 1971, part two, I, A, 2).

19 Ibid., para. 123.

49. We support the text proposed by the Working
Group, which is substantially the same as that of ULIS.
We believe, in fact, that the above-mentioned require
ment of municipal law should not be applied to inter
national sales governed by ULIS if it is desired to give
the latter the uniform character it should have, if it is
desired to avoid any uncertainty or surprise in the mind
of the party opposed to the omission of the written
form and if, in addition, it is desired to eliminate seri
ous problems concerning the application and interpre
tation of its provisions.

50. Indeed, the considerations indicated in report
A/CN.9/52, paragraph 117, of the Working Group20
are persuasive both with regard to retaining the above
mentioned text, even though it refers to an element of
form which would be more proper to the Uniform Law
on the Formation of Contracts and is already contained
therein (article 3), and with regard to the difficulties
that would result from the adoption of any of the modi
fications or intermediate solutions which were analysed
by the Working Group and which are referred to in
paragraphs 118-122 of the said report,21

51. It should be borne in mind, in support of the
text under examination, that the principle of autonomy
of will which is indicated in the article of the very text
of ULIS permits either of the parties to the contract
of sale to require a written form without necessitating
or justifying a special reservation in article 15 ;22 obvi
ously in countries in which foreign trade constitutes a
monopoly reserved to the States, this requirement by
one of the parties would be facilitated.

Article 17

52. The Working Group at its second session pro
posed the following text to replace the present text of
article 17 of ULIS:

"In interpreting and applying the provisions of this
Law, regard shall be had to its international character
and to the need to promote uniformity [in its inter
pretation and application]."
53. This text was not adopted unanimously by the

Working Group but referred to UNCITRAL for deci
sion, together with other proposals that were made.23

54. We think that the text submitted by the Work
ing Group is unsatisfactory because, in our view, it is
incomplete. Weare not opposed to retaining it since it
indicates the two features or principal characteristics
of ULIS, namely, its international character and the
need to promote uniformity in the international sale of
goods; however, we believe that it should be supple
mented by a second paragraph as was proposed at the
aforementioned second session,24 which would provide

20 As well as the study and the comments by the United
Kingdom delegation at the second session.

21 The requirements of written form would in fact, as the
United Kingdom report stated, pose such serious additional
problems as those of defining what should be meant by "writ
ing" (telex, teletype, etc.), whether the formality should be
one ad substantiam or ad probationem, whether the conse
quence of non-compliance with such a formality should entail
declaring the contract avoided or simply denying execution of
it, and the like.

22 See our position in paragraph 37 above with regard to a
similar problem.

23 See A/CN.9/52, paras. 126-137 (UNCITRAL Yearbook,
vol. II: 1971, part two, I, A, 2).

24 Ibid., p. 131.
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for the application. of the general prin~iples on wh~ch
the Law is based In the case of questions concermng
matters governed by the Law which are not expressly
settled therein or, in other words, cases involving gaps
not covered by ULIS.

55. It is inevitable that gaps will be encountered in
the interpretation and applicati?n. of ULIS; such ga~s
might occur because of the omISSIOn of express provI
sions concerning questions covered by the Law (ex
cluding, of course, questions relating to matters beyond
the scope of ULIS, as set forth in articles 5 and 8 of
the present text) or because some provisions, despite
the best efforts of those contributing to and preparing
the final text of the Law, might be vague and inade
quate. Accordingly, we believe that the text proposed
by the Working Group (see para. 52 above) would not
be adequate to fill these gaps and to assist interpreters
of the Law without giving them undue powers of dis
cretion which could lead to interpretations contrary to
the spirit and history of ULIS. It would be necessary
to adopt one of two solutions: to include either a ref
erence to the general principles of the Law25 or a refer
ence to the rules governing conflicts of la":,,s in the
various national legal systems. The latter so~utlOn ~ould
be prejudicial to the uniformity and the mternatIOnal
character of the Law.

56. Consequently, we support the following formu
lation of article 17, which has as. its first paragraph the
text proposed by the Working Group (see para. 52
above) and as its second paragraph the present text
of article 17 of ULIS;

Article 17

1. In interpreting and applying the provisions of
this Law regard shall be had to its international
character'and to the need to promote uniformity.

2. Questions concerning matters governed by t~
present Law which are not. exp~essly settled ther~m
shall be settled in conformlty wlth the general prln
ciples on which the present Law is based.

IV. AMENDMENTS PROPOSED BY THE REPRESENTATIVE
OF NORWAY TO THE REVISED TEXT OF ULIS

[Original: English]

Article 1

Paragraph 3 shall read:
"3. The present Law shall also apply where it

has been chosen as the law of the contract by the
parties, to the extent that this do.e~ not affect ~he
application of any mandatory prOVlswn of law whlch
would have been applicable if the parties had not
chosen the present Law."

Comment

Cpo ULIS arts. 4 and 8.

Article 8

In the second sentence the two words "in particular"
are misleading and should be deleted.

25 Which all legal systems and ~ost national legal. orders
expressly recognize, as was noted III the. study on ~rt1c1e 17
prepared by Prof. Tunc for the Working Group s second
session.

Article 12 (new)

Alternative A:

Where the present Law refers to the act or (ac
tual or presumed) knowledge of a party, such refer
ence shall include the act or knowledge of his agent
or of any person for whose conduct such party is
responsible [provided that such agent or person is
acting within the scope of an employment for the
purpose of the contract].

Alternative B:

For the purposes of the present Law the seller or
the buyer shall be responsible for the act or the
[actual or presumed] knowledge of his agent or of
any person for whose conduct h~ is responsibl~, as
if such act or knowledge were hIS own [, prOVIded
that such agent or person is acting within the scope
of an employment for the purpose of the contract].

Comment

See articles 76, 79 (d), 96, cpo arts. 9 (2), 10, 33
(2),38 (3),40,42,76,82, 89, 97.

Article 14

Add the following as a new paragraph 2:
"2. Where any notice referred to in the present

Law has been sent in due time by letter, telegram or
other appropriate means, the fact that such notice is
delayed or fails to arrive at its destination shall not
deprive the party giving such notice the right to rely
thereon."

Comment
See ULIS article 39 (3); cpo arts. 21 (1),39 (1),

43 bis (2),44,72 bis, 73 (3),74,76 (3),94.

Article 16

This article should be retained but redrafted as fol
lows (cp. articles 42 and 71 subpara. 3):

"Where under the provisions of the present Law
one party to a contract of sale is entitled to require
performance of any obligation by the other party,
a court shall not be bound to enter or enforce a
judgement providing for specific performance except
to the extent that specific performance could be re
quired by the court under its own law in respect of
similar contracts of sale not governed by the present
Law."

Article 20

In subparagraph (b) replace ,the word "unascertained"
by "unidentified".

In subparagraph (c) delete the reference to "habitual
residence", cpo article 4 (b).

Article 21

In paragraph 1 substitute "appropriated" by "iden
tified."

Article 33

Paragraph 1 shall read:
"1. The seller shall deliver goods which are of the

quantity and quality and description required by the
contract and contained or packaged in the manner
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required by the contract [and which,]. Where not
inconsistent with the contract, the goods shall:

"(a) be fit for the purposes for which goods of
the same description would ordinarily be used;

"(b) be fit for any particular purpose expressly
or impliedly made known to the seller at the time of
contracting, except where the circumstances show
that the buyer did not rely, or that it was unreason
able for him to rely, on the seller's skill and judge
ment;

(c) possess the qualities of goods which the seller
has held out to the buyer as sample or model;

(d) be contained or packaged in the manner usual
for such goods."

Comment

The meaning will be clearer by omitting the words
"and which" in the initial passage. (Subparas. (a) and
(b) are not necessarily cumulative with the first sen
tence.)

In paragraph 2 the word "liable" is used in a broader
sense than liability for damages, cpo "tenu" in the
French text. Should this be reflected by using "respon
sible" in the English text? The same applies to article 35.

Article 35

Paragraph 1 should read:
"1. The seller shall be responsible in accordance

with the contract and the present Law for any lack
of conformity which exists at the time when, accord
ing to the provisions of articles 97 and 98, the risk
passes to the buyer, even though such lack of con
formity becomes apparent only after that time."

Comment

The present passage in brackets should be deleted
and substituted by a reference to the pertinent articles
in chapter VI on passing of the risk, i.e. present articles
97 and 98, but not present 98 bis (in the Norwegian
proposals infra the pertinent articles will be 97, 98 and
98 bis but not 98 ter).

As regards paragraph 2, see comments to article 39.

Article 39

In paragraph 1 the second full stop sentence seems
superfluous and may perhaps be deleted.

The last full stop sentence of paragraph 1 should be
transferred to a new paragraph 2 and read as follows:

"2. Notwithstanding the provisions of the preced
ing paragraph, the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not
given notice thereof to the seller within a period of
two years from the date on which the goods were
handed over, [except to the extent that such time
limit is inconsistent with a guarantee [undertaking]
by the seller covering a different period]."
Add the following as a further new paragraph 3:

"3. In case of breach of a guarantee [or other
undertaking] by the seller referred to in article 35,
paragraph 2, the buyer shall lose the right to rely on

such breach if he has not given the seller notice of
the lack of conformity within a reasonable time after
he has discovered or ought to have discovered it. The
buyer shall, however, lose his right to rely on such
a guarantee [undertaking] if he has not given notice
to the seller within a period of [1 year] from the date
of the expiration of the period of guarantee."
The present paragraph 2 will be new paragraph 4.
The present paragraph 3 should be transferred to

article 14 as a new paragraph 2.

Comment

Dealing with the problem of guarantee one should
consider three possible categories of guarantees or un
dertakings :

(1) A guarantee that the goods are without any
lac~ .of conformity exis~ing at the time of delivery
(ongmallack of conformity), eventually combined with
an agreement on the period within which complaints
may be advanced. Any reference in the text to this type
of guarantee or agreement is superfluous (see article 5).

(2) A guarantee or an undertaking by the seller that
the goods will remain fit with certain qualities for a
specified period, see article 35, paragraph 2. This type
of guarantee gives rise to special problems which should
be dealt with separately in article 39; see proposed
paragraph 3 supra. Such a guarantee may have certain
impacts on the two years period presented in the pres
ent paragraph 1, but not necessarily. If the period of
such guarantee is longer, it seems to be reasonable to
presume that it covers also an original lack of con
formity which the buyer ought not to have discovered
before the expiration of the two years period. If the
period is shorter, there seems to be no justification for
a corresponding presumption, unless the guarantee is
combined with an agreement (express or implied) that
any complaint should be advanced within the shorter
period, cpo under (1) supra.

(3) An undertaking by the seller to remedy any de
fect which may appear (arise, be discovered) within a
specified period. Such an undertaking is usually implied
in a guarantee referred to in article 35, paragraph 2
(and under (2) supra).

If the problem of a guarantee or undertaking as men
tioned under (2) and (3) is dealt with in a separate
paragraph 3 as proposed supra; it would presumably
not be necessary to refer to any guarantee in the pro
posed paragraph 2. If this nevertheless is deemed de
sirable, the language in brackets should be used in
order to make it clear that the two years period may
be inconsistent with a guarantee covering a different
period, a question which will depend on the contract.

The proposed distinction between an original lack of
conformity (new paragraph 2) and a guarantee against
later defects (new paragraph 3) will make it clear that
the buyer has a choice between basing his claim on the
one or the other category, and that the pertinent period
may be different in the two cases.

Article 41

Subparagraph (b) should read:
"(b) Claim damages as provided in articles 82

to 89."
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Article 42

Paragraph 1 should read:
"1. The buyer has the right to require the seller

to perform the contract, unless the buyer has acted
inconsistently with that right, in particular by avoid
ing the contract under article 44 or by reducing the
price under article 45 [or by notifying the seller that
he will himself provide for the cure of the lack of
conformity]."

Comment

The condition for requiring specific performance is
proposed to be incorporated into article 16. The buyer
should otherwise have the right to require perform
ance, even if specific performance can not be enforced
under article 16. The present text adopted by the
Working Group is difficult to apply as long as the
parties do not know which court will ultimately be
seized with the case.

In paragraph 2 substitute at the end for the words
"and after prompt notice" the following: "and provided
that he gives notice thereof within a reasonable time as
provided in article 44."

Article 43 bis
In paragraph 1, delete the passage (exception) start

ing with "unless". This passage seems inconsistent with
the right given to the seller in the preceding passage.
It is also (or might be construed to be) contrary to the
corresponding provisions in UUS (articles 43 and 44).
If the exception should be retained, it would have to be
redrafted, e.g. as follows:

"1. The seller may, even after the date for deliv
ery, cure any failure to perform his obligations, if
he can do so without such delay as will amount to a
fundamental breach of contract and without causing
the buyer unreasonable inconvenience or unreason
able expense, unless the buyer, on account of delay,
has declared the contract avoided in accordance with
article 44 or has declared the price to be reduced in
accordance with article 45."
Paragraph 2 has a somewhat wider scope than the

buyer's decision under paragraph 1 and should com
mence as follows:

"2. If the seller requests the buyer to make known
his decision as to whether he will accept perform
ance, and ..."

Article 44

Paragraph 2 shall read:
"2. The buyer shall lose his right to declare the

contract avoided if he does not give notice thereof
to the seller:

(a) with respect to avoidance based on non-deliv
ery or later delivery [and subject to the provisions
of article 43 bis], within a reasonable time after the
buyer has been informed that the goods [or docu
ments] have been delivered late;

(b) with respect to avoidance based on lack of
conformity or any other breach not covered by the
preceding subparagraph, within a reasonable time
after the buyer has discovered or ought to have dis
covered such breach, or, where avoidance is based

on the seller's failure to cure such breach in accord
ance with articles 43 or 43 bis, after the expiration
of the applicable period of time referred to therein."

Article 47

Paragraph 1 should read:
"1. Where the seller tenders delivery of the goods

before the date fixed, the buyer may refuse to take
such delivery if it will cause him unreasonable incon
venience or unreasonable expense."

Article 52

This article 52 and section III of chapter III should
be transferre~ forwar~ to section I of the same chapter
as ~ new article 40 bls under a new subsection 3: Obli
gatlOns of t~e seller as regar?s transfer of property.
(The subsectIOns 1, 2 and 3 might better be designated
as subsections A, Band C.)

Article 59 bis
For the sake of clarity the provisions of UUS article

72, paragraph 2 should be added to or incorporated
mto paragraph 3 of article 59 bis. This paragraph could
then read:

"3. The buyer shall not be bound to pay the price
until he has had an opportunity to inspect the goods,
unless the contract requires payment against docu
ments or the parties have agreed upon other proce
dures for delivery or payment, that are inconsistent
with such opportunity."

SECTION III

The placement of article 67 in relation to section III
may be questioned. Article 67 should perhaps be trans
ferred forward to a place before section III, for instance
as the last article under section II.

Article 70
In paragraph 1 delete the word "and" between sub

paras. (a) and (b); cpo article 41.
Subparagraph (b) should read:

"(b) Claim damages as provided in articles 82
to 89."

Article 71

Paragraph 2 should read (cp. articles 16 and 42 (1»:
"2. If the buyer fails to take delivery or to per

form any other obligation in accordance with the
contract and the present Law, the seller may require
the buyer to· perform his obligation."

A rtide 72 bis
In paragraph 1 the provision of subparagraph (b)

seems to have been given too wide a scope. Cpo ULIS
articles 62 (2) and 66 (2) and revised article 44,
paragraph 1, subparagraph (b). It is proposed to draft
the present subparagraph (b) as follows:

"(b) Where the buyer has not paid the price [or
taken delivery l. within an additional period of time
fixed by the seller in accordance with article 72."
In paragraph 2 Norway prefers alternative C. This

would be the case even if the Working Group decides
to delete the last sentence (starting with "In any
event ...").
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Article 73

Paragraph 1 should commence as follows:
"1. A party may suspend the performance of his

obligation when, after the conclusion of the contract,
the appearance of a serious deterioration ..."

Article 74
Paragraph 2 should read:

"2. A buyer, avoiding the contract in respect of
any given delivery or of future deliveries, may also,
provided that he does so at the same time, declare
the contract avoided in respect of previous deliveries,
if by reason of the interdependence of the deliveries,
the goods already delivered could not [neither] be
used for the purpose contemplated by the contract
[nor serve any other useful purpose for the buyer?]."

Article 76
Norway prefers alternative B. We can also support

support paragraph 2 under alternative A. The article
would then read:

"1. Where a party has not performed one of his
obligations, he shall neither be required to perform
nor be liable in damages for such non-performance
if he proves that it was due to an impediment [which
has occurred without fault on his side and being] oj
a kind which a party in his situation could not rea
sonably be expected either to take into account at
the time of the conclusion of the contract or to avoid
or overcome.

"2. Where the non-performance of the seller is
due to non-performance by a subcontractor, the seller
shall be exempt from liability only if he is exempt
under the provisions of the preceding paragraph and
provided the subcontractor would also be exempt if
the provisions of that paragraph were applied to him.

"3. Where the circumstances which gave rise to
the non-performance constitute only a temporary im
pediment, the exemption provided by this article shall
apply only to the necessary delay in performance.
Nevertheless, the party concerned shall be perma
nently relieved of his obligation if, when the impedi
ment is removed, the performance has so radically
changed as to amount to the performance of an
obligation quite different from that contemplated by
the contract.

"4. The non-performing party shall notify the
other party of the existence of the impediment and
its effect on his ability to perform. If he fails to do
so within a reasonable time after he knows or ought
to have known of the existence of the impediment,
he shall be liable for the damage resulting from such
failure.

"5. The exemption provided one of the parties
by this article shall not deprive the other party of
any right which he has under the present Law to
declare the contract avoided or to reduce the price,
unless the impediment which gave rise to the exemp
tion of the first party was caused by [the act of] the
other party."

Article 78

Add the following as a new paragraph 3:

"3. If the contract has been avoided in part the
provisions of this article shall apply to such 'part
only."

Article 79

In paragraph 2 transfer the present subparagraph (d)
fo~ward to the front as a new subparagraph (a) and
shift the other subparagraphs accordingly. The refer
ence to some other person should be deleted' see pro-
posed article 12 supra. '

Article 82

Add after the word "which" in the third line the
~ollowing text omitted by error in annex I: "the party
III breach had foreseen or ought to have foreseen at
the time of".

Transfer the provision of article 85 to the present
article 82 as a new paragraph 2 reading:

"2. If the contract is avoided and, in a reason
able manner and within a reasonable time after
avoidance, the buyer has bought goods in replace
ment or the seller has resold the goods, he may, as
part of the damages referred to in the preceding
paragraph, recover the difference between the con~

tract price and the price paid for the goods bought
in replacement or that obtained by the resale."

Article 83
The reference to "habitual residence" may be de

leted, see article 4, subparagraph (b).

Article 84

Add after the word "price" in the fourth line of
paragraph 1, the words "on the date" omitted by error
in annex I.

Article 85

See above the proposal of transfer of article 85 to
article 82 as a new paragraph 2.

Article 88

Substitute the words "as may be reasonable" by: "as
are reasonable". The fourth line should read: "may
claim a reduction in the damages equal to the amount
by which the loss should have been mitigated."

Add the following at the end as a new paragraph 2:
"2. Where it is reasonably possible for the buyer

to buy go'ods in replacement of the goods to which
the contract relates, or for the seller to resell the
goods, and he nevertheless neglects to do so within
a reasonable time after the breach of the contract
by the other party the damages shall not include
any loss which could have been avoided or mitigated
thereby."

CHAPTER VI. PASSING OF THE RISK

Article 96

Same as ULIS (adopted by the Working Group),
but substitute "damage to" for "deterioration of" and
delete the reference to some other person; see proposed
article 12 supra.

Article 97

"1. Where the contract of sale involves carriage
of the goods and the seller is not required to deliver



Part Two. International sale of goods 83

them at a particular destination, the risk shall pass
to the buyer when the goods are handed over to the
carrier for transmission to the buyer. (If, however,
the seller is required to deliver the goods at a partic
ular destination, the risk shall not pass to the buyer
until the goods either are taken over by him or are
placed at his disposal at such place when time for
delivery has come.] (cp. U.S. Uniform Com. Code
Section 2-509)

"2. The provisions C1/ paragraph 1 shall also apply
if at the time of the conclusion of the contract the
goods are already in transit. If, however, the seller
at that time knew or ought to have known that the
goods or part thereof had been lost or damaged, the
risk of such loss or damage shall remain with him,
unless he discloses such fact to the buyer.

"3. Nevertheless, if the goods are not marked
with an address or otherwise clearly identified for
delivery to the buyer, the risk shall not pass until
the seller has given the buyer notice C1/ the consign
ment and, if necessary, sent some document specify
ing the goods."

Comment
To meet practical situations paragraph 1 should be

made more elaborate than the provision adopted by the
Working Group at the fifth session CPo U.S. Uniform
Com. Code, Section 2-509.

The new paragraph 3 corresponds to ULIS article
100; cpo revised article 21, paragraph 1, second sen
tence.

Article 98
1. In cases not within article 97 the risk shall pass

to the buyer [from the moment] when the goods are
taken over by him.

2. If, however, the seller is authorized or required
to deliver the goods by placing them at the buyers
disposal at a place other than any place of the seller
[at a place of the buyer or of a third person], the risk
shall pass when time for delivery has come and the
goods are so delivered.
Comment

Paragraph 2 is new and takes care of situations where
delivery is effected in accordance with article 20, sub
paragraph (b). Cpo ULIS article 97 (1). See also the
report of the Working Group from its fifth session
(A/CN./9/87) '" under paragraphs 236-238.

Article 98 bis
1. In all cases where the buyer has failed to take

delivery in due time, the risk shall pass to the buyer at
the latest from the moment when the goods are placed
at his disposal and he has committed a breach of con
tract by failing to take delivery.

2. Where the contract, in cases outside article 97,
relates to sale of goods not then identified, the goods
shall not be deemed to be placed at the disposal of the
buyer until they have been marked with an address,
separated or otherwise clearly identified to the contract
and the buyer has been notified of such identification,
if necessary, specifying the goods.

'" UNCITRAL Yearbook, vol. V: 1974, part two, I, 1.

Comment

Paragraph 1 corresponds to present article 98, para
graph 2, first sentence. Paragraph 2 corresponds to the
second sentence of the same paragraph (in brackets).

Article 98 ter
Alternative I:

If the seller has committed a fundamental breach
of contract, the provisions of articles 97-98 bis shall
not impair the remedies afforded the buyer on ac
count of said breach.
Alternative II:

If the buyer avoids the contract or requires sub
stitute goods in the case of fundamental breach of
contract by the seller, the seller shall bear the risk
of loss of or damage to the goods occurring even
after the moment when the risk would otherwise,
according to the provisions of articles 97-98 bis, have
passed to the buyer.
Alternative III:

Delete the whole article 98 ter; cpo article 79, sub
paragraph 2 (d).

Comment

Alternative II corresponds quite closely to the present
article 98 bis. Alternative I treats the same problem in
a different way, which is principally recommended.
However, the whole provision of this article could well
be deleted since the problem virtually is solved by the
provisions of article 79, paragraph 2, in particular
subparagraph (d).

V. OBSERVATIONS OF THE REPRESENTATIVE OF THE
UNION OF SoVIET SOCIALIST REPUBLICS

[Original: Russian]

1. It would be advisable in formulating the articles
contained in the draft law under consideration which
are similar to articles in the Convention on Prescription
(Limitation) in the International Sale of Goods to bring
them into line with those articles. In particular, the
bracketed portions of article 1, paragraph 2, article 2,
paragraph 1 (a), article 3, paragraph 1, article 4, para
graph (a) and article 17 relate to articles in that Con
vention.

2. Paragraph 4 of article 9 should be omitted for
the reasons set out in paragraph 82 of the report of the
second session of the Working Group (A/CN.9/52).'"

3. The law should not regulate questions relating'to
the form of contracts and the consequences of the non
observance thereof, and therefore article 15 should be
deleted from the text of the law.

If, however, it is decided to retain in the law the
provision on the form of contracts, then it should be
indicated that contracts must be drawn up in writing
if that is required by the national legislation of one or
more of the parties. With regard to the consequences
of disregarding the requirement for a written contract,
the law could provide either that such a contract would
be considered invalid or that the laws of the state re
quiring a written contract should be applied.

'" UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2.
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3. Before the differences between alternatives A and
B are considered, there is a preliminary point which
needs to be established. The non-performing party may
~e exempt from liability in damages without having the
nght to declare the contract avoided. This is obvious
~n the .case o~ temporary delay (the possibility of which
IS enVIsaged III paragraph 3 of alternative A and para
graph 2 of alternative B). If for· example, the seller is
prevented ~rom delivering by a temporary suspension
of export lIcences, he may be exempt from liability in
damages, but he will not normally be able to avoid the
contract. But this is not the only possible instance. The
impediment to performance may concern some other
obligation. For example, the seller may have under
taken to pack the goods in plastic containers, and the
export of such containers may be prohibited. The seller
may be exempt from liability in damages for not pro
viding these containers, but it obviously does not follow
from this exemption that either he or the buyer can
declare the contract avoided. This difference between
the circumstances in which a party is exempt from
liability in damages and those in which he (or the other
party) may avoid the contract, is half hidden in a shift
of meaning in the word "obligation" between paragraph
1 and paragraph 2 of alternative B (and similarly in
the ULIS version). Paragraph 1 speaks of "non-per
formance of one of his obligations" (which may, for
example, be the obligation to deliver by a certain day,
or to pack in plastic containers), but paragraph 2
speaks of relief from an obligation which has become
"quite different from that contemplated by the con
tract". This must refer to the totality of obligations
created by the contract (or, perhaps better, the central
or essential obligations) and not to the particular obli
gation mentioned in paragraph 1. This is not to say,
of course, that the two may not coincide, as for ex
ample, where export licences have been permanently
suspended and the obligation affected by paragraph 1
is therefore the obligation to deliver at all. In this case,
if the seller is exempt from liability in damages, he or
the other party should obviously be able to avoid the
contract. (See part (b) of this study.)

4. In the light of this distinction between non
performance of an obligation and non-performance of
the contract (a distinction which, though not easy to
define, is implicit in ULIS and in alternative B), the
difference between the formulation of paragraph 1 in
alternative A and in alternative B becomes more sig
nificant. Alternative A sets up two tests for the avail
ability of exemption from liability in damages. Per
formance of the obligation in question must either have
become impossible or have "so radically changed as to
amount to the performance of an obligation quite dif
ferent from that contemplated by the contract". Of these
two tests, that of impossibility can be applied either
to a particular obligation (such as the obligation to
deliver by a certain day, or the obligation to pack in
plastic containers) or to the contract as a whole, but
the test of radical change will usually be appropriate
only to the performance of the contract as a whole.
It might therefore be suggested that only the test of
impossibility should be retained. But to this suggestion* UNCITRAL Yearbook, vol. V: 1974, part two, I, 1.

VI. STUDY BY THE REPRESENTATIVE OF THE UNITED
KINGDOM ON PROBLEMS ARISING OUT OF ARTICLE 74
OF THE REVISED TEXT OF ULIS

[Original: English]

1. I undertook at the end of the fifth session of the
Working Group to prepare a study of the unresolved
questions presented by article 74 of ULIS, in the light
of what was said at plenary meetings of the Working
Group and of discussions of Drafting Party V (see
progress report on the fifth session, A/CN.9/87,* paras.
107-115).

2. The revised text contained in annex 1 of the
progress report sets out two versions of article 74 of
ULIS (now renumbered 76), alternative A, provision
ally adopted by the Drafting Party, and alternative B,
proposed by the Observer for Norway. The two altern
atives differ, I think, in two principal respects. They
differ in their definitions of the circumstances in which
exemption from liability in damages shall be available
(para. 1). And they differ in that alternative A does
not deal with the availability of any other remedies
(because the Drafting Party considered that this needed
further examination), whereas alternative B does make
provision for reduction of the price and avoidance of
the contract (paras. 2 and 4). Three main questions
arise out of these differences. (a) In what circumstances
is a non-performing party exempt from liability in
damages? (b) In what circumstances may either party
declare the contract avoided? (The remedy of reduction
of the price presents no serious problem.) (c) What
are the consequences of avoidance of the contract?

As has already been observed, depending on what (A) WHEN IS A NON-PERFORMING PARTY EXEMPT
decision is taken about this article, it may prove neces- FROM LIABILITY IN DAMAGES?
sary to revise article 14 and to widen the concept of
"communications."

4. The brackets should be removed in article 35,
paragraph 1, article 39, paragraph 1 (except for the
word "longer"), and in articles 42, 43 bis and 98.

5. The wording of article 57 is unacceptable. The
price should be determined or determinable.

6. In order to simplify the text of the law article
67 could be omitted.

7. In article 72 bis the most acceptable alternative
is Alternative A.

8. In preparing the final wording of article 76 of
the draft law it would be advisable to work on the basis
of Alternative A.

9. In article 82 it would be preferable to include the
possibility of full damages for proven losses.

10. The Working Group in drafting the law worked
on the assumption that references to actions of the
seller or the buyer always cover the actions of the per
sons for whom they are responsible as well. Therefore
for the sake of clarity a special article containing that
principle could be included in the law, and the words
"or of some other person for whose conduct the seller
is responsible" could be omitted from article 96.
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26 The text actually speaks of "any right which he has to
declare the contract avoided", but presumably the "Nachfrist"
provisions would not apply in this situation, and Il:0r p:esu~
ably would articles [74] and [75]. But the uncertamty.m thiS
respect is an additional argument in favour of provldmg for
the consequences of avoidance for non-performance under ar
ticle [76] separately from those of avoidance for non-perform
ance or breach. See below.

Article [76]

Alternative C:

1. Where a party has not performed one of his
obligations in accordance with the contract and the
present law, he shall not be liable in d~mages for
such non-performance if he proves that 1t was due
to an impediment whic~ has (or to ci~cumstances
which have) occurred w1thout fault on h1S part. For
this purpose there shall be deemed to be fault unless
the non-performing party proves that he could not
reasonably have been expected to ~ake i~to account
or to avoid or to overcome the Imped1ment (the
circumstances) .

2. Where the non-performance of the seller is due
to non-performance by a subcontractor, the seller
shall be exempt from liability only if he is exempt
under the provisions of the preceding paragraph and

the objection is that "impossibility" has different mean- if the subcontractor would be so exempt if the pro-
ings in different systems. (It was to meet this objection visions of that paragraph were applied to him.
that the concept of radical change was introduced into
paragraph 1.) Since therefore the test of impossibility 3. Where the impediment to the performance of
by itself leads to ambiguity, and since the addition of an obligation is only temporary, the exemption pro-
the test of radical change may lead to confusion be- vided by this article shall cease to be available to
tween the particular obligation and the contract as a the non-performing party when the impediment is

removed.whole, it seems better to adopt in this respect the
looser approach of alternative B (or something like it), 4. The non-performing party shall notify the other
and to leave the concept of radical change to the pro- party of the existence of the impediment and its
visions dealing with the avoidance of the contract as effect on his ability to perform [of the circumstances
a whole, where it is appropriate (see part (b) of this which affect his performance and the extent to which
study). The text of alternative C (see para. 9, below) they affect it]. If he fails to do so within a reason-
offers alternative formulations in terms either of "cir- able time after he knows of the impediment [circum-
cumstances" (as in ULIS) or of "impediment" (as in stances], he shall be liable for the damage resulting
alternative B). from this failure.

5. On the other hand, it seemed from the discussion (B) WHEN MAY THE CONTRACT BE DECLARED AVOIDED?

in the Drafting Party that the form of words relating 10. As has been said in paragraph 2 of this study,
to fault in paragraph 1 of alternative A was more likely alternative A does not deal with this question, but al-
to receive general approval than that in alternative B ternative B does make some provision. Under paragraph
(though it may well be that the difference is ultimately 4 of alternative B (which approximately follows ULIS
one of words rather than of substance). It is therefore in this respect), the other party may reduce the price
adopted in alternative C. (where this is applicable) or avoid the contract, and

6. Alternative B has nothing to correspond to para- the right to avoid the contract is subject to the normal
graph 2 of alternative A, which is self-explanatory. rules governing breach, i.e., the non-performance must
The need for this provision was, I think, generally amount to a fundamental breach.26 Under paragraph 2
accepted in the Drafting Party, and it is included in the non-performing party may avoid the contract, but
alternative C. only when a radical change of circumstances has fol-

7. The first part of paragraph 3 of alternative A lowed a temporary impediment. When the radical
(corresponding to the first sentel).ce of paragraph 2 of change is not preceded by a temporary impediment, or
alternative B) is obviously necessary, but the second where the performance is not merely changed but is
part (and the second sentence of alternative B) intro- impossible, the non-performing party can do nothing.
duces the concept of radical change and is more appro- This is plainly not what is intended, but it seems to be
priate to the provision on the availability of the remedy the effect of the paragraph as drafted. What is required
of avoidance (see part (b) of this study). It is there- is a provision that the non-performing party may avoid
fore omitted in alternative C. the contract when performance of it has, by reason of

the circumstances referred to in paragraph 1, become
8. Paragraph 4 of alternative B is concerned with impossible or has radically changed.

remedies other than exemption from liability in dam-
ages and is therefore left for consideration in part (b) 11. The test for the existence of a right to avoid is

therefore different for the two parties. For the non-
of this study. performing party the test is that of impossibility or

9. If these proposals are accepted, the revised ver- radical change; for the other party the test is that of
sion of article 76 (previously article 74) will be con- fundamental breach. That the test should be different
cerned only with the availability of exemption from seems right. For example, a temporary suspension of
liability in damages and will run as follows: export licences may not have any great effect on the

character of the performance required of the seller, but
it may well make the goods worthless for the purpose
for which the buyer intended them. And conversely,
if the authorities in the seller's country impose an ex
port tax of 1,000 per cent, this will no doubt effect
a radical change in the character of the performance
reqlIired of the seller, but it should not be ground for
the buyer to avoid the contract (if for some reason of
his own he wishes to do so). But though the test of
fundamental breach seems right in substance, there is
some inelegance and a risk of confusion in using the
language of breach when there has been, because of
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the circumstances provided for in paragraph 1 of article
[76], not a breach but a justifiable failure to perform.
It seems better, even though more prolix, to incorporate
here an adapted form of the definition of fundamental
breach given in article 10. This accords with the wider
proposal, which is made in part (c) of this study, that
the consequences of avoidance for non-performance
under article [76] should be independent of those of
avoidance on breach.

12. The provision for these remedies would best be
made in a separate article, draft of which is set out
below. A small change has been made in the formula
tion of the test of radical change to take account of
what has been said in paragraph 3 of this study. It
should be noted that if any change is made in the final
version of article 10, the formulation in (b) (ii) of the
text below should be reconsidered.

Article [76 bis]

Where the non-performing party has notified the
other party, in accordance with article [76], of an
impediment to [circumstances which affect] the per
formance of one of his obligations, the rights of the
parties shall be as follows.

(a) The non-performing party may declare the
contract avoided if by reason of the impediment [cir
cumstances] above-mentioned, the performance re
quired of him by the contract has become impossible
or has so radically changed as to amount to per
formance of a quite different contract.

(b) The other party may either (i) if he is the
buyer, reduce the price in the proportion which the
value of any goods delivered bears to the total value
of the goods which the seller contracted to deliver,
or Oi) declare the contract avoided if a reasonable
person in his situation would not have entered into
the contract if he had foreseen the non-performance
and its consequences.

(c) THE CONSEQUENCES OF AVOIDANCE

13. Assuming that the contract has been avoided,
alternative B leaves the consequences of that avoidance
to be settled by articles 78-81 (and so does ULIS).
But those articles are drafted with breach in mind and
are not necessarily suitable to the situation where non
performance is not due to the fault of either party.
This is obvious in the case of article 79, but some of
the other provisions are of doubtful suitability.27 On
the other hand, it is not easy to say with confidence
what provisions ought to be put in their place.

14. Three hypothetical cases may help to show
where the difficulties lie. It is assumed that the question
whether a party may avoid or not has been settled in
accordance with the preceding paragraphs of this study.

Case (1). The contract provides for the goods to be
delivered by instalments and for the price to be paid
on completion of all deliveries. After half the deliveries
have been made, the authorities in the seller's country
prohibit further export of the goods in question. The

27 It should be noted that the revised article 81, para. 2 (b),
in any case needs correction, in so far as i~ appl!es ~mly to the
case where it is the buyer who has exerCIsed hIS nght to de
clare the contract avoided. It must apply whether it is the
buyer or the seller (as in the original ULIS version).

buyer is unable to return the goods. The market value
of the goods has risen, but the actual benefit to the
buyer is less than either the market value or the pro
portionate part of the price (because, for example, the
purpose for which he needed the goods can only be
met by a complete delivery, and there will be long delay
in obtaining substitute goods from any alternative
source).

Case (2). Contract for delivery by instalments, fol
lowed by prohibition on further exports, as in case (1).
The buyer is unable to return the goods because he has
resold at a price considerably higher than the contract
price and higher also than the current market price;
or he cannot return them because he has incorporated
them in a building, and the cost of obtaining substitute'
goods is higher than the contract price.

Case (3). The seller has contracted to make and
supply goods to the buyer's specification, the price to
be paid on delivery. Before the goods have been de
livered, but after the seller has incurred considerable
expense in preparatory work (such as design or the
acquisition of machine tools), export of the goods is
prohibited, or some impediment within the meaning of
article [76] prevents the buyer from taking delivery.28

In all these cases the seller has incurred expenditure,
but has received no benefit. In case (1) the benefit to
the buyer is less than the value of the goods, however
computed. In case (2) the benefit to the buyer is higher
than the value of the goods. In case (3) there is no
benefit to the buyer at all.

15. There seem to be in principle five possible
solutions.

(a) The solution adopted by alternative B and by
ULIS, which requires the buyer to return the goods,
or, if that is impossible, to account for the benefits
which he has derived from the goods. This means that
in case (1) the seller will get less than the market
value of the goods and less than a proportionate part
of the price; that in case (2) he will get the benefit
of the buyer's advantageous resale or of the rise in the
market price; and that in case (3) he will get nothing.

(b) To allow the seller to claim the amount of the
benefit to the buyer, provided that this does not exceed
the expenditure incurred by the seller. This is the solu
tion commonly applied by those systems which have
a general doctrine of unjustified enrichment. The prac
tical result will be the same as in solution (a) for case
( 1) and case (3 ), but in case (2) the seller will be
limited to the amount of his expenditure (which may
possibly be higher than the contract price if he made
a bad bargain in the first place).

(c) To allow the seller to claim the amount of the
benefit to the buyer, provided that this does not exceed
the proportionate part of the contract price. The prac
tical result will be the same as in solutions (a) and
(b) for cases (I) and (3), but the limit on the seller's
recovery in case (2) will be different. This is the solu
tion of the American Restatement-Contracts.

28 It cannot make any difference from whose "side" the im
pediment comes, unless that party is at fault, an eventuality
which is provided for in para. I of article (76), alternative C.
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(d) To allow the seller to claim the amount of the
benefit to the buyer, provided that this is not less than
the proportionate part of the contract price. The result
will be the same as in solution (a) for case (2), and
the same as in solutions (a) (b) and (c) for case (3),
but in case (1) the buyer will bear the loss caused by
the termination of the contract.

(e) To adopt a system of discretionary apportion
ment of benefits and losses. This can, of course, be
adapted to produce any of the results already consid
ered for cases (l) and (2), but it alone can provide
a solution to case (3) which does not simply leave the
loss on the seller. A system on these lines is adopted
in England and in some other Common Law jurisdic
tions.

16. Solution (e), though perhaps the best in terms
of ideal justice, involves a considerable exercise of
judicial discretion and a corresponding amount of un
certainty, and is probably inappropriate in the context
of the Uniform Law. Solution (b) presents consider
able difficulties in determining what part of the total
expenditure of the seller is to be attributed to the per
formance of this particular contract. (The same diffi
culty would of course affect solution (e». Solution
(d) is objectionable because it treats a contract for
delivery by instalments for a price payable on com
pletion as amounting necessarily to a series of separate
contracts for a proportionate part of the price, whereas
solution (e) treats it as only presumptively so amount
ing, and allows the buyer to rebut the presumption by
showing that the actual benefit is less than the propor
tionate part of the price. (Solution (a) ignores the
question.) The choice, therefore, lies between solution
(a) and solution (c). In regard to solution (a) there
seems no merit in requiring the buyer to return the
goods, if he can, since this will in some cases make the
amount which the seller recovers depend on the chance
of whether the goods can be returned or not.

17. The draft which follows expresses solution (c),
but an alternative is given to express solution (a), but
without any provision for the return of the goods.

Article [76 ter]
1. If either party declares the contract avoided

under the provisions of article [76 bis], both parties
shall be released from further performance of their
obligations under the contract.

2. (a) If the seller has received any part of the
price he shall account to the buyer for it, together
with interest at the rate fixed by article 83 as from
the date of payment.

(b) If the buyer has received any part of the
goods he shall account to the seller either for the
benefit which he has derived from them or for such
proportion of the price as the value of the g~ds
delivered bears to the total value of the goods WhICh
the seller contracted to deliver, whichever is the less.

Alternative draft of paragraph 2 (b) to express solu
tion (a)

(b) If the buyer has received any part of the
goods he shall account to the seller either for their
market value or for the benefit which he has derived
from them, whichever is the less.

(D) CONSEQUENTIAL AMENDMENTS

18. If the proposals made above for articles [76],
[76 bis], and [76 ter] are accepted, the following con
sequential amendments will be necessary. The heading
of section II of chapter V should be altered to "Relief
in case of supervening impediment". The heading of
section III of chapter V should be altered to "Effects
of avoidance for breach of contract". It would probably
be wise to move section II to a position after section V
(and renumber the sections). This would make the dis
tinction between non-performance on breach and non
performance because of supervening impediment clearer.

(E) APPLICATION OF ARTICLE [76], ETC. TO
LIABILITY FOR DEFECTS

19. The question was raised in discussion (see para.
112 of the progress report) whether article 74 of ULIS,
or its eventual replacement, could apply to liability for
latent defects in the thing sold (Le., to non-performance
of one or more of the seller's obligations as to con
formity). The answer seems to be that article 74 of
ULIS and all the drafts considered might be so inter
preted as to do so in some circumstances. For example,
if the seller could show that the defect was due to
a human error which could not be foreseen or guarded
against (and it would be admittedly very difficult to
show this), he could argue that this was an "impedi
ment" or a "circumstance" within paragraph 1 of article
[76]. More realistically perhaps, if he could show that
the defect was not one which could have been foreseen
or guarded· against in the light of the technical knowl
edge available at the time, he could argue that he was
exempt. Of course, he would be exempt only from
damages; the buyer could still avoid the contract or
reduce the price. But the exemption could be very im
portant in excluding liability for consequential damage
(as where the defect has involved the buyer in liability
to third parties). The buyer would be unable to recover
these damages (unless he had made express provision
in the contract). It is true that this is the normal result
in some systems, unless the seller was aware of the
defect, but it does not seem to have been the intended
effect of ULIS. I have not, however, yet found a
formula which would certainly exclude liability for
latent defects from the exemption set up by paragraph
1 of article [76]. To exclude from the ambit of para
graph 1 all obligations as to the conformity of the goods
would be much too wide; and no variation on "impedi
ment" or "circumstances" seems capable of certainly
achieving the intended result. To do so would probably
involve a more extensive remodelling of the Uniform
Law.
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4 Progress report of the Working Group on the work of its
second session (cited as "Working Group, report on second
session"), A/CN.9/52, para. 17, (UNCITRAL Yearbook, vol.
II: 1971, part two, 1, A, 2).

5 Working Group, report on second session, para. 19
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

6 The Working Group also noted that ULIS did not deal
with the common problem where a party has places of busi
ness in two or more States. Ibid" para. 23. This is dealt with
in article 4 (a) of the redraft.

* 18 February 1975.
1 The 1964 Hague Convention Relating to a Uniform Law

on the International Sale of Goods and annexed Uniform Law
(ULIS) appear in the Register of Texts of Conventions and
Other Instruments Concerning International Trade Law, vol. I
(United Nations Publication, Sales No. E.71.V.3) at chap. I, 1.

2 Progress report of the Working Group on the International
Sale of Goods on the work of its fifth session, A/CN.9/87,
herein cited as Working Group, report on fifth session.
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

3 Working Group, report on fifth session, para. 245 (c).
The comments and proposals so submitted by representatives
are reproduced in a note by the Secretary-General, contained
in annex II to that document, which will be cited as "Com
ments by representatives" (UNCITRAL Yearbook, vol. V:
1974, part two, I, 3).

4. Report of the Secretary-General: pending questions with respect to the revised text of a uniform law
on the international sale of goods (A/CN.9/100, annex In)*

INTRODUCTION tio~s: ( 1) The required internationality of the trans-
1. The Working Group on the International Sale of actlOp (e.g., when is a sale "international"); (2) The

Goods at the fifth session (January 1974) completed requ~red contact between the transaction and a Con-
its initial examination of the Uniform Law on the Inter- tractmg State (Problems of private international law).
na!ional Sale of ~oods (ULIS).1 The revised text of a (1) Internationality of the transaction
umform l~w whIch resulted from this examination. is (a) Introduction
set forth m anne:c I to the report on the Workmg . . ...
Group's fifth sessIon.2 This revised text sets forth a 5. ThIs Issue. ~as dealt wIth m artlcle 1 of 1964
number of provisions in square brackets to indicate that U~IS by reqUl~mg two types of internationality.
the Working Group had not reached consensus as to Flr~tl~,: The partles .to th~ contract .of ~ale mu~t have
t~ese provisi~ns, or that it wished to give further atten- theIr ,,~laces of ?usmess. ~n the terntone~ of dIfferent
hon to questIOns of substance or of drafting. In two ~tates, Secondly. In addI.tIOn, the transactIOn must sat-
instances, alternative texts are set forth. Isfy one of three al~ernatIve tests (subparagraphs (a),

2 Th W k' G h f ., (b) and (c) of artlcle 1( 1» relating to the interna-
. '. e or mg roup at t e fi th sessIO,!-, m plan- tional movement of the goods or the international char-

mng Its further work, requ~sted the ~ecretanat to pre- acter of the offer and acceptance.
pare a study of the pendmg questIOns presented by . .
the revised text, indicating possible solutions therefor, 6. The Workmg ~roup conSIdered these tests at its
and taking into consideration the comments and pro- first and secon~ se~slOns! and c~:mclude~ that the sec-
posals of representatives submitted before 31 August ond type of c~Itenon .(mternatIOnal shIpment of the
1974.3 The present report has been prepared in re- goods and the mter.national character of the offer and
sponse to this request. ~cceptance) 'Yas difficult to apply in concrete situa

tlons. The baSIC reasons were set forth in detail by the
DISCUSSION OF PENDING QUESTIONS WITH RESPECT TO Working Group in the report on its second session.4

THE REVISED TEXT OF A UNIFORM LAW ON THE The Working Group noted that international shipment
INTERNATIONAL SALE OF GOODS often was not part of the obligation of the contract:
3. The order of presentation in this report follows In sales "ex works" and in many "F.O.B." (or "F.O.R."

that of the revised text of the Uniform Law on the "F.O.T.") transactions, the destination of the goods
International Sale of Goods as approved by the Work- was of no concern to the seller; in other situations
ing Group. The chapter headings were inserted by the where the goods were in course of shipment at th~
Secretariat in preparing the revised text for reproduc- time of the contract of where the seller might supply
tion in annex I of the report on the fifth session; these the goods at his election either from local stocks or by
headings have not been considered by the Working international shipment, the origin of the goods would
Group. The descriptive titles for the articles of the be of no concern to the buyer. In all these situations
revised text have been inserted by the Secretariat in the the question of international movement of goods would
preparation of this report. The Working Group, in pre- be in doubt at the time of the making of the contract-
paring the revised text, so far as possible, retained the although at that time the governing legal regime needed
numbering of the articles of 1964 ULIS; this number- to be known or determinable. The Working Group also
ing, which facilitates reference to the original text of concluded that the alternative tests of internationality
ULIS and to earlier revisions by the Working Group, in 1964 ULIS relating to the place of the making of
necessarily leads to gaps in the numbering where arti- the contract (article 1(1), subparagraphs (b) and (c»
cles of the 1964 ULIS have been deleted or consoli- were unworkable since international transactions were
dated with other articles. often concluded by a series of international commu-

CHAPTER I. SPHERE OF APPLICATION OF THE LAW nications;. in these circumstances, it was often difficult
to determme where the contract had been made.5

Article 1: basic rule on sphere of application 7 I . f th d'ffi It" h W k' G. . . n view 0 ese 1 cu les, t e or mg roup
A. Intr~du~tlOn:basiC rules on / concluded that the sphere of application of the law

appllcatlOn would be clarified by retaining only one of the require-
4. Article 1 sets forth the basic rules on the Law's ments set forth in article 1 of ULIS: the requirement

sphere of application. These rules deal with two ques- that the parties to the sales contract have their places
of business in different States.6

8. The above clarification would broaden the scope
of the Law. To avoid excessive breadth, and to pre
serve various types of regulatory laws enacted for the
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14. Article 1(3) of the current draft states:
"The present Law shall also apply where it has

been chosen as the law of the contract by the Par
ties."

15. The observations submitted by the representa
tive of Norway suggested that, at the end of the above
provision, the following should be added:

". . . to the extent that this does not affect the
application of any mandatory provision of law which
would have been applicable if the parties had not
chosen the present law."

12. UNCITRAL at its third session (1970) ap
proved the approach reflected in the present text13 and
the above-quoted provision was drafted and approved
at the third session of the Working Group.14

13. The observations submitted by the representa
tive of Austria suggested that it was unfortunate that
paragraph (a) was restricted to sales between parties
both of whom are in Contracting States. It was further
suggested that, in any event, it would be advisable to
delete paragraph (b) on the ground that this reference
to the rules of private international law was alien to
unification of substantive law, and was inadvisable.15

B. Applicability of law by choice of parties; relation
to mandatory rules

12 The Working Group, report on first session, paras. 10-25.
(UNCITRAL Yearbook, vol. 1, 1968·1970, part three, I, A. 2).
The initial text, at para. 19, was subject to stylistic modifica
tions to produce the current text quoted above.

13 UNCITRAL, report on third session, paras. 22-31.
(UNCITRAL Yearbook, vol. 1: 1968·1970, part two, Ill, A).
Commission considered possible reservations as to sphere of
application.

14 Working Group, report on third session, annex I; annex II
(A/CN.9/62/Add.1; UNCITRAL Yearbook, vol. 3: 1972, part
two, I, A, 5), paras. 1-14.

15 The United Nations Convention on the Limitation Period
in the International Sale of Goods employed the approach in
article 1(l) (a) of the present sale~ draft as th.e sole basis for
applicability of the Convention (~rhcle.3(l ) ) ; .m that C0!lven
tion recourse to the rules of pnvate mternatlOna1 law IS re
ject~d (article 3(2»: In th~ field of limitation ~prescriptio~)
the rules on private mternatlOnal law vary so Widely, e~en ill
basic approach, that recourse to such rules was consld~red
inappropriate. See Commentary on the draft convention,
A/CN.9173, introduction, para. 4, commentary on article 3,
paras. 3-5 (UNCITRAL Yearbook, vol. III: 1972, part two,
I, B, 3).

protection of consumers, the Working Group decided 11. At the first session of the Working Group it
to exempt consumer transactions from the law; this was observed. that the "universalist" approach of 1964
exemption appears in article 2 (a). With these modi- UUS had proved to be a barrier to the adoption of
fications the Working Group concluded that the scope UUS, and that the complex pattern of reservations
of application of the Uniform Law would be clearer. which resulted from that approach made it difficult for
The Commission at its fourth session reaffirmed its parties to an international sale to know which States
approval of the approach taken by the Working Group might apply the Law to their transaction. At that ses-
with respect to the scope of the Law.7 It should be sion, the Working Group gave initial consideration to
noted that the United Nations Convention on the a revised text reflecting the approach that now appears
Limitation Period in the International Sale of Goods, in article 1, para. 1;12 under the current text the Law
adopted on 12 June 1974 (AjCONF.63jI5), adopted applies to sales contracts between parties whose places
the same approach as that of the Working Group on of business are in different States:
Sales: the only criterion as to the internationality of "(a) When the States are both Contracting
the transaction is that "the buyer and seller have their States; or
places of business in different States" (article 2 (a)).8

" (b) When the rules of private international law
(b) Pending issue: knowledge that the other lead to the application of the law of a Contracting

party has his place of business in another State."
State

9. The only aspect of article 1 which was left open
for further consideration was the wording of a provi
sion designed to preclude application of the Law when
the foreign character of a party was unknown to the
other party-as, for example, when a sales transaction
was effected through a broker or agent who did not
disclose that he was acting for a foreign principa1.9 A
provision, initially prepared by the Working Group at
its second session, was redrafted in its present form at
the third session, and appears as paragraph 2 of article
1. The Explanatory Report does not disclose any dif
ficulty of substance with the provision;lo however, para
graph 2 was placed within square brackets, apparently
so that the drafting could be given further considera
tion. In the meantime, the provision has been carefully
re-examined in the observations submitted by the rep
resentative of Mexico, and a clarifying amendment has
been proposed by him. l1 The Working Group will also
wish to note that the present language of paragraph 2
of the revised text was adopted in the United Nations
Convention on the Limitation Period in the Interna
tional Sale of Goods (article 2 (b)).

(2) Contact between the transaction and a Con
tracting State

(a) Introduction
10. UUS directed the fora of Contracting States

to apply the Law to all international sales even though
neither the seller nor buyer (nor the sales transaction)
had any contact with any C~ntracting State (l!US
article 1(1), article 2 (exclUSIon of rules .of :p~lvate
international law)). This broad rule of apphcabllity of
the Law (sometimes termed ~e.."universalist" .ap
proach) was subject to the pOSSIbility of reservations
under articles III, IV and V of the 1964 Hague Sales
Convention.

7 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), para. 69 (UNqTRAL
Yearbook vol. II: 1971, part one, II, A) (Cited as
"UNCITRAL, report on fourth session"). . . .

8 A/CONF.63/15; herein cited as "Convention on LUllI-
tation". .

9 Working Group, report on second seSSion, para. 25.
(UNOITRAL Yearbook, vol. II: 1971 l part t":o, I, A, 2).

10 Working Group, report on third seSSion, annex II
(A/CN.9/62/Add.l, paras. 6-10, UNCITRAL Yearbook, vol.
3: 1972, part two, I, A, 5).

11 Comments by representatives (A/CN.9/WG.2/WP.20).
Observations of Mexico, para. 8.
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Article 3: "mixed" contracts
28. Article 3 deals with the applicability of the

law to "mixed" contracts-Le., contracts which com
bine the sale of goods (article 1(1)) with other obli
gations which, standing alone, would not fall within
the Law.

29. Paragraph 2 of article 3 is identical with article
6 of ULIS which is directed to the case where the party
who orders goods "undertakes to supply an essential
and substantial part of the materials" necessary for the
manufacture or production of the goods in question.

17 Working Group, report on second session, para. 55.
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

18 Comments by representatives (A/CN.9/WG.2/WP.20);
observations of Mexico, paras. 11-16.

16 Working Group, report on second session, paras. 38-41
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

16. The commentary accompanying the above sug- B. Negotiable documents representing goods: para-
gestion draws attention to articles 4 and 8 of ULIS. graph 2 (a)
Article 4 of ULIS also deals with the effect of a con-
tract that the uniform law shall apply, and at the end 23. The comments by Austria suggest that a prob-
of article 4 includes the language proposed by the le~ of interpretation may arise under paragraph 2 (a),
representative of Norway. Article 8 of ULIS has been whlch excludes sales
retained without change in the present draft. "(a) Of stocks, shares, investment securities ne-

17. The inclusion of the language proposed above gotiable instruments or money". '
was considered by the Working Group at its second 24. The· question is raised as to whether the ex-
session. The Working Group concluded that the effect clusion of sales of "negotiable instruments" might be
of mandatory rules should be dealt with in a general construed to exclude sales of goods effected by the
provision, since this problem could also arise when the t~ansfer. of negot~able documents of title, such as nego-
Law is automatically applicable-as contrasted with Hable bllls of ladmg or warehouse receipts.
applicability resulting from the agreement of the par- 25. Certainly such a construction would be incon-
ties.16 In the latter regard, it should be noted that the sistent with the intent of the draftsmen of ULIS (where
omission from the Law of "consumer" sales (article the same provision is employed) and of the Working
2(1)) avoids many, if not most, of the situations in Group..The reference to "negotiable instruments" was
which there are mandatory rules of law; under most ~learly mtended to exclude only such instruments call-
legal regimes in commercial transactions full effect is ~g for the payment of money-such as negotiable notes,
given to the agreement of the parties. bl~ of exchange 0: cheques. Any ambiguity on this

Article 2: Exemptions pomt would be senous, for the transfer of goods is
18. Article 2 provides for two types of exemptions often effected by the delivery of negotiable documents

from the law. The first paragraph exempts certain types of title cC!ntrolling.delivery of the goods. The Working
of transactions--e.g., consumer sales as defined in sub- Group mIght conSIder rewording the end of paragraph
paragraph (a). The second paragraph excludes cer- 2 (a) to read:
tain types of commodities. ". . . money or negotiable instruments calling for
A. Consumer sales: paragraph 1 (a) the payment of money".

19. As has been mentioned, paragraph 1 (a) ex- C. Ships, vessels and aircraft: the question of registra-
qludes consumer sales-an exclusion not found in tion,' paragraph 2 (b)
1964 ULIS. The reasons for this exclusion appear in 26. A pending question is presented by paragraph
the report of the Working Group's second session 2 (b) w~ereby the Law shall not apply to sales "(b )
(paras. 22, 57); the language of the current text was of any ShIP, vessel or aircraft [which is registered or is
adopted at the third session. required to be registered]". The bracketed language

20. The current text states the basic rule for ex- was drafted to take the place in article 5 (1) (b) of
clusion in objective terms-"goods of a kind and in a ULIS C!f th~ si~ilar phrase "~hich is or will be subject
quantity ordinarily bought by an individual for per- to regIstratiOn. The Workmg Group inserted the
sonal, family, household or similar use"; under this square brackets to indicate that these words present a
language the purpose of the particular buyer is irrele- problem for further draftingP The exclusion was not
vanL However, the provision adds an exception based meant to depend on whether the vessel was registered,
on the purpose of the buyer in the instant transaction: or was required to be registered, at the time of sale;
the sale would be covered by the Law if the buyer did ins!ead, .the intent was to exclude the type of vessels
not in fact purchase the goods for personal, family, WhICh, In normal course, would become subject to
household or similar use, and that fact is made evi- national legislation.
dent in specified ways. Thus, the Law would govern 27. This problem is considered in the observations
the sale if the above-mentioned purpose of the buyer submitted by the representative of Mexico who has
appeared "from the contract". Following these last proposed a draft provision to effectuate the intent of
words, the current text includes in brackets: "[or from the Working Group.18
any dealings between, or from information disclosed
by, the parties at any time before or at the conclusion
of the contract]".

21. The principal reason for including the brack
eted language was that a buyer's proposed use for
goods would not normally be stated or otherwise ap
pear in the "contract" but the seller might know from
communications or information apart from the contract
that the buyer bought the goods for a commercial pur
pose, as contrasted for personal or household use.

22. The only comments directed to this provision
(Austria and Mexico) state that the bracketed lan
guage should be retained.
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The Working Group concluded that this provision of
UUS, while satisfactory in itself, was an incomplete
and unsatisfactory approach to the problem of "mixed"
contracts, since this problem could also arise where the
prin~ipal obligation relates (e.g.) to the supply of
serVIces, or land, or other matters other than the deliv
ery of and payment of goods. It was recognized that
such contracts could arise in an infinite variety of
combinations, so that detailed provisions would not be
practicable. However, a general rule was considered
necessary; to fill this gap in the law, paragraph 1 was
prepared by the Working Group at its second session.HI

'!h~ report on that session do~s not indicate any ob
Jection of substance or any specific problem of drafting.
The representative of Mexico, in his observations ex
amines this provision and finds it satisfactory; the ~ther
observations submitted by representatives do not com
ment on this provision.

Article 4: definitions and other provisions
related to sphere of application

A. Rule on applicability when a party has more than
one place of business: paragraph (a)

30. Paragraph (a) was drafted by the Working
Group to supply a serious omission in 1964 ULIS.
Under UUS (and the current draft) the Law is appli
cable only when the seller and the buyer have their
places of business in different States. However, par
ties often have places of business in two or more
States: one of those places of business may be in a
State where the other party has a place of business.2o

In these situations, problems as to the applicability of
the Law arise for which 1964 UUS provides no
solution.

31. The Working Group concluded that it was
necessary to include a rule dealing with this question,
and at the second session prepared the provision that
now appears as paragraph (a) of article 4.21 At that
session, this provision was the subject of considerable
discussion, and was placed in square brackets to per
mit later reconsideration.

32. The observations submitted by Mexico for the
present session analyse article 4 (a) and concludes
that it is satisfactory.

33. On the other hand, the observations submitted
by Austria suggest that article 4 (a) should be reviewed
in the light of the comparable provision embodied in
the United Nations Convention on the Limitation
Period in the International Sale of Goods. Article 2
(c) of that Convention provides:

"(c) where a party to a contract of sale of goods
has places of business in more than one State, the
place of business shall be that which has the closest
relationship to the contract and its performance,

19 Working Group, report· on second session, paras. 61-67.
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

20 Under 1964 ULIS, the question whether the place of
business is in a Contracting State could be decisive under the
reservations permitted in article III of the Convention. Under
the rules on sphere of application, prepared by the Working
Group, this issue had wider significance.

21 Working Group, report on second session, paras. 13,
23-25. (UNCITRAL Yearbook, vol. II: 1971, part two, I, A,
2). The provision then appeared as article 2 (a), but was
moved to its present position at the third session.

having regard to the circumstances known to or
contemplated by the parties at the time of the con
clusion of the contract;"

34. A provision identical with that prepared by the
Sales Working Group was submitted to the Conference
on the Limitation Period; at the Conference it was sug
gested that the drafting of the provision could be sim
plified. The above-quoted article 2 (c) resulted from
that suggestion.

35. The Working Group may wish to conform ar
ti~~e 4 (a) of the Uniform Law on Sales to the pro
VISlOn approved by the Conference on Prescription.
B. References to reservations,' uniform law or con

vention: article 4 (d) and (e)

36. The observations of Austria note that the cur
rent draft (like 1964 UUS) is in the form of a uni
form law annexed to a convention, whereas the Conven
tion on the Limitation Period embodies the uniform
rules in the Convention. It is suggested that the man
ner of presentation should conform to that of the
Convention on the Limitation Period.

In considering this suggestion it should be recalled
that the Convention on Limitation opens with a short
preambl~ and s~t~ forth the un.iform rules in part I,
substantIve provlSlons. These umform substantive rules
are followed by part II, implementation; part III dec
larations and reservations and by part IV, final cl~uses.

37. It is further suggested that if the "integrated"
approach of the Conv~ntion on Limitation is adopted,
paragraph (d) of artIcle 4 could be omitted, while
paragraph (e) (which refers to the possibility of a
declaration under article [II] of the Convention) should
be drafted in greater detail.

Paragraph (d)

Paragraph (d) of article 4 states:
(d) A "Contracting State" means a State which

is party to the Convention dated . . . relating to . . .
and has adopted the present Law without any reser
,:ation [declaration] that would preclude its applica
tIon to the contract;

38. The Working Group at its second session noted
that the foregoing provision "takes account of the pos
sibility that a new convention might provide for reser
vations such as those permitted under article V of the
1964 Sales Convention whereby the law is applicable
only when it is chosen as the applicable law by the
parties".22

39. The Working Group and the Commission have
not yet taken a position on the inclusion of a provision
on reservations like that of article V of the 1964
Hague Convention. It would simplify the problem of
presentation with respect to article 4 (d) if the Work
ing Group could take a decision on whether the cur
rent sales convention should include a provision on
reservations like article V of the 1964 Convention.

40. Article V was included in the 1964 Convention
because several States were dissatisfied with certain

22 Working Group, report on second session, para. 34.
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).
The provision then appeared as article 2 (e).
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23 Working Group, report on second session, para. 46.
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

24 Ibid., para. 71.

Articles 6 and 7
47. These articles of UUS have been integrated

into other articles of the current draft. Article 6 of
UUS appears in article 3(2) and article 7 appears in
article 4 (c).

Article 8: subjects excluded from the law
48. This article, which is the same as in 1964

UUS, was adopted by the Working Group at its sec
ond session; the report noted that no comments or
proposals had been made in connexion with the ar
ticle.24 The article is designed to make clear that certain
questions are excluded from the scope of the law, e.g.
formation, title to property, validity.

49. The observations submitted by the representa
tive of Austria to the present session suggest that the
article is unnecessary and should be deleted. It is sug
gested that article 8 had been included in 1964 UUS
because that Law included a provision (article 17)
which provided that questions concerning matters gov
erned by that law "which are not expressly settled
therein shall be settled in conformity with the general
principles" on which the law is based. The Working
Group has deleted this language and replaced it with
a provision emphasizing that in interpreting the Law

The choice between an "integrated" convention and a
uniform law annexed to the convention
43. If the Working Group should decide to delete

paragraphs (d) and (e) of article 4, it would not be
necessary to decide at this time whether the revised
sales convention should follow the approach of 1964
ULIS (which annexes a Uniform Law to the Con
vention) or of the Convention on Limitation (which
incorporates the substantive unifonn rules in part I of
the Convention). On the other hand, the Working
Group may find it useful to consider and decide the
matter at this time.

* The text of the Convention is reproduced in UNCITRAL
Yearbook, vol. V: 1974, part three, I, B.

basic provisions of UUS. The Working Group may 44. As has been noted, the Convention on Limita-
now wish to consider whether the current revision has tio~ provides a precedent for an "integrated" approach.
sufficiently removed such objections so that a provision This approach seems to have certain technical advan-
like article V need not be included in the current t~ges in relation to constitutional and legislative prac-
convention. bces of some States. On the other hand, the Working

Group may wish to consider the following considera
tions: (l) a uniform law on the international sale of
goods is of basic importance and is of substantial size;
these facts may incline some States, in implementing
the convention, to enact its substantive provisions as
a separate uniform law; (2) perhaps more important,
some States have adopted the 1964 Hague Conven
tio~, which annexes the substantive provisions as a
Umform Law. Such States will wish to consider re
placing the 1964 UUS with the revised law prepared
by UNCITRAL. This step, which would contribute
signifi~ant1y to international unification, may be facili
tated If the UNCITRAL convention does not deviate
on this point from the approach of the 1964 Hague
Convention.

Article 5: effect of agreement of the parties
45. This article is based on article 3 of 1964 UUS,

but .has been redrafted in the interest of simplicity and
clanty. As was noted by the Working Group at its
second session, "article 3 of ULIS and of the proposed
revision both emphasize that the provisions of the Uni
form Law are supplementary and yield to the agree
ment of the parties".23 However, the revision by the
Working Group brings out more clearly than the 1964
UUS that the parties may either (1) totally exclude
the law or (2) "derogate from or vary the effect of
any of its provisions".

46. No comments or proposals in the studies sub
mitted to the present session have been directed to this
article.

Paragraph (e)

Paragraph (e) of article 4 states:

(e) Any two or more States shall not be con
sidered to be different States if a declaration to that
effect made under article [II] of the Convention
dated . . . relating to . . . is in force in respect of
them.
41. The reference to a declaration under article [II],

relates to a declaration by two or more States, having
closely related legal rules, that transactions among their
area would not be governed by the Convention. Such
a provision was included in the Convention on Limi
tation in part III: declarations and reservations (arti
cle 34). In the Convention on Limitation, the substan
tive articles on sphere of application (articles 1-7) do
not include a reference to the above provision in part
III providing for a reservation restricting the scope of
application.* From the foregoing, it will be noted that
if the approach of the Convention on Limitation is
followed, the reference to declarations in paragraph
( e) of article 4 would be deleted, and a provision per
mitting declarations, comparable to article II of the
1964 Hague Convention, would be included in a later
part of the Convention on Declarations and Reserva
tions. (Compare part III of the Convention on Limi
tation.)

42. The Working Group may conclude that, in
some settings, substantive provisions that are subject
to modification by reservation should include refer
ences to the possibility of such reservations. Such ref
erences may be useful to direct attention to reservations
which otherwise might be overlooked. These consid
erations have some weight even where the unifonn
rules are in one part of a convention and provisions on
reservations are included in another part. (e.g., the
"integrated" approach employed in the Convention on
Limitation.) However, such a reference may not be
important with respect to the type of reservation re
ferred to in article 4 (e), since most lawyers in States
(or regions) with similar or uniforin laws may be
aware of the possibility that international conventions
would include provisions for reservations preserving
such laws.
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regard should be had to its international character and
to the need to promote uniformity.25

50. The need for article 8 has been diminished by
the deletion of the above language in article 17 of 1964
ULIS. Moreover, in the absence of article 8 there
seems little likelihood that a reader would suppose that
the law dealt with the formation of the contract, or the
effect of the contract on the property in the goods sold.
But there may be utility in preserving at least the pro
vision of article 8 that the present Law does not deal
with the validity of the contract or of usages. Substan
tive provisions of the uniform law state that the seller
shall deliver the goods and the buyer shall pay for
them in accordance with the contract, and article 9
gives general effect to usages. Without a provision like
article 8, some courts may conclude that the conven
tion setting forth these rules would override national
rules concerning validity of the contract or of usages.
Moreover, deletion of this provision contained in ULIS
might give rise to the incorrect inference that such
deletion implied that the rule of ULIS is rejected.

51. The representative of Norway, in his observa
tions, suggests that the words "in particular", which
open the second sentence, are misleading and should
be deleted.

CHAPTER II. GENERAL PROVISIONS (ARTICLES 9-17)

Article 9: usages and practices

A. Basic rule as to usages and practices: paragraph 1

52. Paragraph 1 is the same as article 9 (1) of
ULIS. Under this provision, the parties are bound
(1) "by any usage which they have expressly or im
pliedly made applicable to their contract" and (2) "by
any practices which they have established between
themselves". The two parts of the paragraph are dis
tinct, in that the first part relates to patterns estab
lished generally in a trade or line of commerce, while
the second part relates to practices that have been fol
lowed by these parties in relation to each other-Leo
their own "course of dealing". Both parts of this para
graph proceed on the theory that such usages and
practices are part of the contractual undertaking of the
parties, either by express agreement or by an implied
expectation that performance will follow such estab
lished patterns.26

B. Implied applicability of usages: paragraph 2

53. The principal difficulty with article 9 has arisen
from paragraph 2 of 1964 ULIS. As has been noted,
under paragraph 1, the parties are bound by any usage
which they "have expressly or impliedly made appli
cable to their contract". To this, paragraph 2 of 1964
ULIS adds:

25 The observations submitted by Mexico (paras. 52·56)
propose that the substance of article 17 of 1964 UUS be
added as a second paragraph of the present redraft. See para.
79, below.

26 Article 9(1) needs to be considered in relation to article 5
(a clarification of DUS 3), which gives effect to the agree
ment of the parties, by which they "may exclude the applica
tion of the present law or derogate from or vary the effect of
any of its provisions".

"2. They shall also be bound by usages which
reasonable persons in the same situation as the par
ties usually consider to be applicable to their con
tract ...".
54. Members of the Working Group and of the

Commission have raised questions concerning the ex
tent to which paragraph 2 extended beyond para
graph 1, and concerning the justification for such
extension.27 It will be noted that article 9(1) of ULIS
gave effect to any usage which the parties have "ex
pressly or impliedly made applicable to their contract",
and that paragraph 2 provided that the parties shall
"also" be bound to certain further usages, this wording
suggested that paragraph 2 was not based on the pre
sumed expectation of the parties but upon some other
principle which was unstated, possibly some normative
obligation independent of the implied contractual un
dertaking by the parties. It was also noted that the
references to what "reasonable persons" in the same
situation as the parties "usually consider" to be appli
cable to their contract" injected elusive factors into the
formula and would be difficult to apply in practice.

55. To meet these difficulties paragraph 2 of ar
ticle 9 of ULIS, was redrafted by the Working Group
to set forth a definition of those usages which under
paragraph 1, the parties had "impliedly made appli
cable to their contract". Under this redraft, the usages
which the parties "shall be considered as having im
pliedly made applicable to their contract" are deter
mined under two tests: (1) whether the parties are
(or should be) aware of the usage and (2) whether
the usage "in international trade is widely known to,
and regularly observed by parties to contracts of the
type involved".

56. Under this revision, the second of these tests
is stated twice-once in connexion with usages of which
the parties are aware, and once in connexion with
usages of which the parties should be aware. This
repetition seems to be the reason for comments that
the provision is complex and should be simplified. The
observations submitted by Mexico include a redraft of
this provision which simplifies the text by avoiding this
repetition.28 It will also be noted that this proposed
redraft would somewhat broaden the applicability of
usage, and facilitate proof by a party relying on usage,
since, under this redraft, the conclusion that the parties
are or should be aware of a usage could be based on
either (1) the fact that the usage is widely known in
international trade or (2) the fact that the usage has
been regularly observed in contracts of the type in
volved.29

57. In previous consideration of this topic, some
members of the Working Group have expressed con
cern over the breadth of the recourse to usage per-

27 Working Group, report on first session, paras. 73-90
(UNCITRAL Yearbook, vol. 1: 1968-1970, part three, I, A, 2);
report on second session, paras. 72-82 (UNCITRAL Yearbook,
vol. II: 1971, part two, I, A, 2); UNCITRAL, report on third
session, paras. 35-42 (UNCITRAL Yearbook, vol. 1: 1%8
1970, part two, ill, A).

28 Comments: observations by Mexico, paras. 29 to 38. The
proposed redraft appears at para. 36 (reproduced in this vol
ume, part two, I, 3).

29 The reasons for this approach are explained at para. 35
of the observations by Mexico, supra (reproduced ill. this vol
ume, part two, I, 3).
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mitted under paragraph 2 of article 9. This scope has for the applicability of usages is an implied agreement
been clarified and narrowed under the text prepared by the parties. It might also be suggested that, in view
by the Working Group at its second session and under of this approach, all of paragraph 3 is redundant.
the simplified redraft proposed by Mexico. However, Article 9(1) refers to both (1) usages and (2) prac-
if members would still be concerned about the breadth tices which the parties have established between them-
of this provision, consideration might be given to selves. Paragraph 9 (3) refers only to usages-perhaps
making more explicit the justification for recourse to on the ground that article 9(2) of ULIS made certain
custom: the expectation that the other party will per- usages effective independently from an implied con-
form in the manner that is customary in the trade. tractual undertaking. Under the Working Group re-
The draft text prepared by the Working Group and draft, usages and practices are given parallel treatment.
the redraft by Mexico are much more helpful in this Hence, it would seem advisable either (a) to delete
regard than was ULIS, for these drafts tie paragraph 2 paragraph 3 or (b) to modify paragraph 3 by adding
to the basic rule of paragraph 1 by the phrase "The after "such usages" the words "and practices".
usages which shall be considered as having impliedly
made applicable to their contract . .."; the emphasized D. Interpretation of commercial terms: paragraph 4
language indicates that the basic test is the expectation 61. The observations by Mexico suggest (para. 38)
of the parties in making the contract. However, the that paragraph 4 be revised to conform to a proposal
justification and scope of the provision might be made set forth in the report on the second session of the
even more explicit by language along the following Working Group (para. 82). It will be noted that this
lines, which is based on the redraft proposed by proposal is designed to make the rules on interpreta-
Mexico. tion of commercial terms conform to the rules in para-

Draft proposal for paragraph 2 graphs 1 and 2 of this article. In addition, this pro
posal would delete, as unnecessary, the concluding

"2. The parties shall be considered to have im- phrase "unless otherwise agreed by the parties".
pliedly made applicable to their contract a usage
which is so widely known in international trade or Article 10: definition of "fundamental breach
[and] so regularly observed in contracts of the type of contract"
involved as to justify an expectation that it will be A. Introduction
observed with respect to the transaction in question." 62. Article 10 of ULIS sets forth a definition of
58. It will be noted that the underscored language "fundamental breach of contract", a concept employed

at the end of the above redraft takes the place, in the in numerous articles of 1964 ULIS.30
current draft, of the tests that the parties "are aware" 63. The Working Group at its second session gave
or "should be aware" of a certain usage. Substituting preliminary consideration to article 10 of ULIS, but
this objective test for the subjective tests in article 9(2) concluded that a decision on this, provision should be
of ULIS is suggested because the proof of the state of deferred until after consideration of the substantive
mind of the other party is inherently difficult: the only provisions that employ the concept of "fundamental
practicable approach is through the second phrase breach of contract".31
"should be aware". But it is doubtful that "awareness"
(or the obligation to be "aware") of a usage is the 64. In its review of the substantive provisions of
most appropriate ultimate test. The ingredient of a ULIS, the Working Group has retained the concept of
usage that would justify its inclusion as part of the "fundamental breach", although the consolidation of
contract is that degree of knowledge of the usage in the various sets of remedial provisions in ULIS has
international trade or its regular observance in interna- sharply reduced the number of occasions in which it
tional trade which would justify an expectation that it has been necessary to use this concept.
would be observed in the transaction in question. Per- 65. The most important of these provisions are
haps this essential idea is implicit in the current draft (a) article 44(1 )(a), under which the buyer may de-
of article 9 (2) but the provision might be easier to clare the contract avoided where the seller has com-
apply if this ultimate test were made explicit. mitted a "fundamental breach of contract", and (b)
C. Rules of the present Law and agreement of the the parallel provision of article 72 bis governing avoid-

parties: paragraph 3 ance of the contract by the buyer.32

59. Paragraph 3 states: 30Articles 26(1), 27, 28,30,32,43,52(3), 55(1)(a), 62,
66, 70(1)(a) and 76.

"3. [In the event of conflict with the present 31 Working Group, report on second session, paras. 83-88.
Law, such usages shall prevail unless otherwise (UNCITRAL Yearbook, vol. II: 1971, part 2, I, A, 2).

d b h ']" 32 The basic provisions of ULIS are written in terms of the
agree y t e partIes. right (e.g.) of the buyer to "declare the contract avoided"
The observations by Mexico suggest (para. 37) that rather than in terms of his right to reject (or duty to accept)

h fi I h "I th' d b th f" defective goods. This approach could give rise to some doubt
t e ma p. rase un ess 0 erWlse agree y e par les as to the legal situation that arises when the seller's tender of
should be deleted. Attention is drawn to the general performance in some respect fails to conform to his contrac-
rule of article 5 (ULIS article 3) giving effect to the tual performance but does not amount to a "fundamental
agreement of the parties; it is also noted that misun- breach". It is clear that in this circumstance the buyer may not
derstanding could result if only some of the provisions "declare the contract avoided", but the drafting approach of

ULIS does not clearly state that the buyer has a duty to receive
of the Law state that the agreement shall prevail. and accept the tender-subject, of course, to a right to be

60 I '11 b d h t th d d If' compensated by damages. It is assumed that such a duty may
. t WI e note t a e propose e e IOn IS be implied from the general structure of the remedial provi-

made possible since paragraph 2 of the redraft (unlike sions of ULlS; this construction is aided by article 98 his
article 9 (2) of ULIS) makes it clear that the ground (para. 1) as redrafted by the Working Group.
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66. The definition of "fundamental breach of con

tract" thus plays an important role in connexion with
the right to avoid a contract. However, the right of
avoidance may be established without using the test of
"fundamental breach": This is true by virtue of provi
sions authorizing the buyer (art. 43) and the seller
(art. 72) to request the other party to perform within
a specified additional period of time of reasonable
length (the Nachfrist notice); failure to comply with
this request is an independent ground for avoidance
without recourse to the concept of "fundamental
breach" (article 44(01) (b) and 72 bis (l}{b) ).33

B. Criticisms of the definition of "fundamental
breach" in article 10: proposals

67. Studies and comments submitted by States and
organizations prior to the second session, and observa
tions made at the second session of the Working Group,
criticized article 10 on the ground that it was too com
plex, and also on the ground that the article included
subjective standards that would be difficult to apply.34
The observations submitted to the present session by
Mexico thoroughly analyse the criticisms of this article,
and propose a revision which is designed to overcome
these difficulties.35 It will be noted that this proposal
eliminates the subjective test (i.e. what a party "knew
or ought to have known"), and also the related specu
lative element as to whether a "reasonable person"
would have "entered into the contract if he had fore
seen the breach and its effects". Instead, this proposal
employs a single objective criterion: whether the breach
substantially alters the scope or contents of the rights
of the other party.

33 There may be a problem of construction with respect to
the buyer's request under article 43 (and the consequent auto
matic right to avoidance under article 44(1) (b) as applied to
minor non-conformity in the seller's tender of delivery. Thus,
under article 43, the buyer may fix an additional period not
only "for delivery" (as in cases where the seller has delivered
no goods) but also "for curing of the defect or other breach".
This problem would occur when the seller tenders a slightly
smaller quantity than that specified in the contract (98 bags
instead of 100) or where a small part of the goods (e.g. 2
bags) are deficient in quality, and where these deficiencies do
not constitute a "fundamental breach of contract". If the buyer
refuses to accept the goods and requests a perfect tender within
a specified time, and the seller (perhaps because of remoteness
from the buyer) is unable to make a perfect tender, may the
buyer declare the avoidance of the contract? The controlling
provision is article 44(1) (b), under which the buyer may de
clare the contract avoided "(b) Where the seller has not
delivered the goods within an additional period of time fixed by
the buyer in accordance with article 43". The question is whether
the emphasized phrase "delivered the goods" refers only to a
delivery in perfect conformity with the contract, or whether
this phrase extends to a delivery that is non-conforming but
where the breach is not "fundamental". Under the latter con
struction, the Nachfrist notice under article 43 would set a
limit to the period of time within which the seller may tender
delivery that SUbstantially conforms to the contract, and the
time within which the seller may cure a defective tender (ar
ticle 43 bis) but would not provide a basis for avoidance of
the contract where the breach is not fundamental. The same
questions could arise under articles 72 and 72 bis of the redraft
and under the corresponding sections of 1964 ULIS.

34 Analysis of comments and proposals (A/CN.9/WG.2/
WP.6, UNCITRAL Yearbook, vol. II: 1971, part two, I, A,
1). Working Group, report on second session, paras. 83-88
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

35 Comments, observations of Mexico, paras. 39-46; the
proposed redraft appears at para. 46 (reproduced in this
volume, part two, I, 3).

6~. Th.e Working Group will wish to give careful
conSIderatIOn to such an approach which would sim
plify and clarify article 10. In considering the basic
approach to this question, it may be relevant to note
that deviations from perfect performance occur in a
virtually infinite number of settings and degrees so
that it will be impossible in this law (as it has been
impC?ssible in national legal systems) to prescribe
detal1ed rules; the most that can be done is to point
!o th~ basic issue: whether the breach has substantially
ImpaIred the value of performance required under the
contract.36

69. If the Working Group decides to simplify ar
ticle 10 along the lines of the above proposal, consid
eration might be given to a possible clarification of the
phrase which refers to the alteration of "the scope and
contents of the rights" of the other party. From one
point of view (at least in the English version) it may
be difficult to conclude that a breach has altered the
rights of the other party; his rights have been estab
lished by the Law and have not been altered by the
breach; it might be more appropriate to refer to the
extent to which the breach has impaired the value of
the performance required by the contract. A proposed
revision of article 10, based on the proposal of Mexico,
that would take account of the above drafting point,
is as follows:

Proposed revision of article 10
For the purposes of the present Law, a breach of

contract shall be regarded as fundamental wherever
such breach substantially [to a significant extent]
impairs the value of the performance required by
the contract and the present Law.

Article 11: definition of "promptly"

70. The observations of Austria note that the term
"promptly" is used only in articles 38(1) and 42(2)37
and also, in discussing article 42, suggest that para
graph 2 be revised in a manner that would omit a ref
erence to prompt notice. It is suggested that if this
change is made the definition of "promptly" be trans
ferred to article 38 or, in the alternative, omitted.

71. It would appear desirable to postpone action on
this suggestion until after the consideration of article 42,
and possibly until after the consideration of all the
substantive rules in which the term "promptly" is or
might be employed.

36 One study, based on standard contracting practices, indi
cated that it may be inadequate to consider only the degree of
the breach, and indicated that a relevant consideration is
whether compensation for the breach can be clearly and ade
quately assured. For instance, in the case discussed above,
where the contract calls for 100 units and the seller tenders
only 98, or where 2 of the units are defective, there is a deci
sive difference between cases (a) where the seller in tendering
the goods demands cash payment for all 100 units and (b)
where the seller voluntarily makes a full adjustment in the
price for the missing or defective units. In case (a) the buyer
is asked to take a substantial burden and risk in pressing the
seller for a cash refund, while in case (b) such burdens of
litigation and of possible deterioration of the seller's financial
position are avoided. Thus, cases (a) and (b) could lead to
different results as to avoidance although from a narrow view
point the degree of breach is the same. See 97 U. Pa. L. Rev.
457.

37 Comments, observations by Austria (article 11) (repro
duced in this volume, part two, 1,3).
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40 Comments, observations by Austria (art. 16) and by Nor
way (redraft of art. 16) (reproduced in this volume, part two,
I, 3).

A. GENERAL INTRODUCTION

81. The Working Group gave preliminary consid
eration to chapter III of ULIS at the third session, and

38 Working Group, report on second session, paras. 113-123.
UNCITRAL, report on fourth session (1971), paras. 70-80
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

39 Comments: observations by Mexico (paras. 47-51) and
by Austria (article 15) (reproduced in this volume, part two,
I, 3).

Article 14: communications

74. The observations by Norway propose adding a
second paragraph to this article which would state
a general rule dealing with notices which are sent by
appropriate means but which are delayed or fail to
arrive. The commentary cites several articles which
refer to notices; only one of these (39(3» deals with
the above problem. The proposed new paragraph of
article 14 would set forth a general rule based on
article 39(3).

75. Examination of the various articles which deal
with notices reveal that some (e.g. 21(1» require that
a party "send" a notice while others (e.g. 39 (1), 94)
require a party to "give" notice; still others use neu
tral expressions like "notice" or "notify" (cf. art. 74
("declare"». Under most of these articles, litigation
could arise concerning the effect of delay or miscar
riage of communications. Hence, a general rule on the
question would seem to be useful.

Article 15: requirements as to form of contract

76. This article has been thoroughly discussed by
the Working Group and by the Commission.38 Two
sets of observations submitted for the current session
refer to article 15; both conclude that the article should
be retained.39 The observations by Mexico draw atten
tion to the complexities and divergencies among rules
of national law on this question, as summarized in the
report on the Working Group's second session (para.
117). It is also noted that the fact that the parties may
make a contract without the formality of a writing does
not imply that they will make such informal contracts
or that the parties are without means to protect them
selves from a false claim that an informal contract has
been made.

77. It may also be noted that the Law does not
attempt to codify or supersede national rules on the
authority of an agent to bind his principal. To illustrate
this point, we may suppose that at the beginning of a
negotiation, the principal notifies the other party as

Proposed new article 12: act or knowledge foll~ws: "The agent negotiating with you has no au-
of agent thonty. to conclude an agreement; any contract will be

72. The observations of Norway, in setting forth authof1ze~ only 'Yhen i.t has been approved in writing
proposed amendments to the current revised text, note by our VIce-PresIdent In charge of Sales". Unless this
that some of the articles (e.g. 76(4) and 96) state notice is withdrawn or modified, there would be a
that a party is bound by the acts of another person for presumption that, unless the contract is concluded in
whose conduct the party is responsible. On the ground the prescribed manner, (1) there was no intent to
that such a principle should be effective throughout con~lude a co~tract and (2) any attempt by the sub-
the Law, it is proposed that such a general principle be ordInate negotIator to conclude a contract would be
included in the law as a new article 12. It is further unauthorized and would not bind the principal. It will
proposed that this new article should also state that ~e noted ~hat. both of the abo,:e issue.s (which in prac-
references to knowledge of a party (e.g. arts. 33(2), tIcal applIcatIOn are closely IntertwIned) lie outside
38(3» shall include the knowledge of an agent or of the scope of the present Law, and would not be con-
any person for whose conduct the party is responsible. trolled by ~he rule of article 15. Article 15, in stating

that there IS no general legal requirement of a writing,
Article 13 does not affect the inference in some settings that a

73. This article of ULIS was deleted by the Work- contract has not been made in the absence of a writing
ing Group. and does not overturn applicable rules as to whether

an agent has authority to bind his principal. The latter
point would seem to be particularly significant where
a Government, by rule of law, defines the circumstances
in which a subordinate official has the authority to bind
the Government or a State trading organization.

Article 16: limitation on right of
specified performance

78. The observations by Austria note that this
article erroneously refers to the 1964 Convention. (The
provision was designed to refer to any provision on
reservations as to specific performance comparable to
that in article VII of the 1964 Convention.) A redraft
of this article that, inter alia, would correct this matter,
has been submitted by Norway.4O

Article 17: general rule of interpretation

79. The observations of Austria express the view
that this general rule could be omitted. The observa
tions of Mexico propose that this provision be main
tained, and that a second paragraph be added pre
serving the rule of article 17 of 1964 ULIS whereby
matters governed by the present law which are not
expressly settled therein "shall be settled in conformity
with the general principles on which the present law is
based".

80. It should be noted that this subject was dis
cussed at the United Nations Conference on the Limi
tation Period in the International Sale of Goods. The
Conference included in the Convention on Limitation,
as article 7, a provision which (except for stylistic
adjustments) follows article 17 as approved by the
present Working Group. The provision adopted by the
Conference on limitation is as follows:

In the interpretation and application of the pro
visions of this Convention, regard shall be had to
its international character and to the need to pro
mote uniformity.

CHAPTER III. OBLIGATIONS OF THE SELLER
(ARTICLES 18-55)
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took final action at the fourth session.41 The Working
Group based its work on comments and proposals by
members of the Group,42 and on reports by the
Secretary-General on "Delivery" in ULIS,43 ipso facto
avoidance44 and the obligations of the seller in chap
ter III of ULIS.45

(1) THE CONCEPT OF "DELIVERY"

82. One of the troublesome problems presented by
chapter III resulted from the use by ULIS of a single
concept-"delivery"-as a solvent for a number of
different issues, such as the time for the payment of
the price and the transfer of risk of 10ss.46 This effort
to make a single concept provide the solution for dif
ferent practical problems led to a definition of "deliv
ery" which was artificial and which was so complex
that it led to unintended consequences. For example,
article 19 (1) of ULIS provides that "Delivery consists
in the handing over of goods which conform with the
contract". No difficulty would have arisen from a pro
vision that a seller has a duty to deliver goods which
conform to the contract, but the above definition of
"delivery" led to the surprising conclusion that if the
buyer accepts non-conforming goods (subject, of
course, to a price adjustment or damage claim) and
uses (or even consumes) them, the goods are never
"delivered" to the buyer. More important, the attempt
to use this concept in allocating risk of loss meant that
it was necessary to piece together widely separated
provisions of the Law (e.g. arts. 19 and 97), with
results in some circumstances that seemed to have been
unintended by the draftsmen. In the light of these
considerations, the Working Group at the third ses
sion decided that problems of risk of loss (chapter VI
of ULIS) would not be controlled by the concept of
"delivery", and at the fourth session decided to delete
article 19.47 As a further consequence, articles 20-23
could deal directly with the steps required of the seller
to perform his contractual duty to deliver the goods,
without attempting to compress into one article a defi
nition of the concept of "delivery".

(2) CONSOLIDATION OF SEPARATE SETS OF REMEDIAL
PROVISIONS

83. Chapter III of 1964 ULIS contained six sepa
rate sets of remedial provisions applicable to breach by

41 Workin-g Group, report on third session (A/CN.9/62,
UNCITRAL Yearbook, vol. III: 1972, part two, I, A, 5);
Working Group, report on fourth session (A/CN.9/75),
UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).

42 See Analysis of comments and proposals relating to ar
ticles 18-55 of ULIS (A/CN.9/WG.2/WP.I0, UNCITRAL
Yearbook, vol. III: 1972, part two, I, A, 3) and documents
cited in the reports on third session (para. 7). UNCITRAL
Yearbook, vol. III: 1972, part two, I, A, 5) and on the fourth
session (para. 6) (UNCITRAL Yearbook, vol. IV: 1973, part
two, I, A, 3).

43 A/CN.9/WG.2/WP.8 (UNCITRAL Yearbook, vol. III:
1972, part two, I, A, 1).

44 Ibid., p. 41.
45 A/CN.9/WG.2/WP.16, reproduced in annex II to the

Working Group's report on its fourth session (UNCITRAL
Yearbook, vol. IV: 1973, part two, I, A, 3).

46 See the report of the Secretary-General on "delivery" in
ULIS, cited above at note 3. . .

47 Working Group, report on third sesslOn, A/CN.9/62/
Add.l, para. 17; (UNCITRAL Yearbook, vol. III: 1972, part
two, I, A, 5); report on fourth session (UNCITRAL Year
book, vol. IV: 1973, part two, I, A, 3) para. 21.

the seller. Thus, separate remedial provisions were pro
vided for the following substantive obligations: ( 1)
date of delivery (arts. 26-29); (2) place of delivery
(arts. 30-32); (3) conformity of the goods (arts. 41
49); (4) handing over documents (art. 51); (5) trans
fer of property (arts. 52-53) and (6) other obligations
of the seller (art. 55).

84. These separate remedial systems differed from
each other in ways that appeared to be accidental;
some of the separate systems, without apparent rea
son, omitted provisions that were included in the other
systems. In addition, the boundary-lines between the
various systems were not clear. Thus, with respect to
the separate remedies as to (1) date of delivery and
(2) place of delivery, it was noted that if the goods
were late in arriving one could state either that the
goods (1) were at the right place but at a late date or
(2) at the specified date were at the wrong place. It
was also difficult to distinguish between (1) non
delivery of part of the goods and (2) non-conformity,
where boxes were empty or part of the goods were
worthless. The difficulty of ascertaining which reme
dial system would be applicable created possibilities
for confusion and litigation. Finally, it was noted that
these six remedial systems contributed to the length
and complexity of ULIS-characteristics which had
been one of the grounds for serious criticism of ULIS
and a barrier to its widespread adoption.48

85. For these reasons, the Working Group at its
fourth session, approved a single consolidated set of
remedial provisions applicable to chapter III; these pro
visions appear in the revised text as articles 41-47. As a
result of this consolidation, it was possible to delete the
remedial provisions appearing in articles 24-32, 48, 51,
52(2) and (3), 53 and 55. This consolidation simpli
fied the structure of article III and reduced its length by
over one third.

(3) AUTOMATIC (IPSO FACTO) AVOIDANCE OF THE
CONTRACT

86. Two types of avoidance of the sales contract
were provided in 1964 ULIS: (1) avoidance by a
declaration or notice from the innocent party to the
party in breach;49 and (2) automatic (ipso facto)
avoidance for which no notification need be given.50

The Working Group at its third session concluded that
ipso facto avoidance created uncertainty as regards the
rights and obligations of the parties and should be
eliminated from the remedial system of the Law.51 This
decision has been preserved in the consolidated system

48 The problems presented by the separate sets of remedial
provisions and draft provisions consolidating the remedial pro
visions into a single unified system are set forth in the report
of the Secretary-General on the obligations of the seller (chap
ter III of ULIS). This report (A/CN.9/WG.21WP.16,
UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 2) was
reproduced as annex II to the report of the Working Group
on its fourth session.

49 Articles 24, 26, 30, 32, 41, 44, 55, 62, 67, 70, 75 and 76.
w Articles 25, 26, 30, 61 and 62.
51 Working Group, report on third session, annex II

(A/CN.9/621Add.l), para. 29 (UNCITRAL Yearbook, vol.
nI: 1972, part two, I, A, 5). The reasons underlying this de
cision are explained more fully in the report of the Secretary
General on ipso facto avoidance in ULIS, A/CN.9/WG.2/
WP.lO (UNCITRAL Yearbook, vol. III: 1972, part two, I,
A,3).
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Article 33: basic rules on conformity

93. The Working Group reached consensus on this
article.56 Certain stylistic modifications are set forth in
the revised provisions submitted by Norway.

Article 34 (deleted)
Article 35: time for determining conformity

94. Article 35 (l) of 1964 ULIS states the basic
r~le as follows: "whether the goods are in conformity
WIth the contract shall be determined by their condition
at the time when risk passes". The report of the
Secretary-General on the Obligations of the Seller57 ob
served that while such a rule is not always stated
expressly in codifications of the law of sales, it is a
necessary implication of rules on risk of loss, and may
be illustrated by the following situation: A contract calls
for the sale of "No.1 quality cane sugar, F.O.B. Seller's
city" (under this contract, the risk of loss in transit falls
on the buyer). The seller ships No.1 cane sugar, but
during transit the sugar is damaged by water and on
arrival the quality is No.3 rather than No. 1. In this
situation, of course, the buyer has no claim against the
seller for non-conformity of the goods, since the goods
did conform to the contract at the point when risk of
loss passed to the buyer; the buyer's responsibility for
deterioration after that point is a necessary consequence
of the provisions of the contract (or of the Law) as to
risk of loss. Although it might seem that such a prin
ciple is so self-evident that it need not be stated, it was
concluded that it might be useful in the interest of
clarity to state the principle explicitly.58 The Working
Group retained this principle as the first sentence of
article 35 (l ), subject to redrafting, and the addition of
a concluding phrase designed to show that the rule is
applicable even if the lack of conformity is latent.59

95. The first paragraph of article 35, consisting of
the basic rule as approved by the Working Group, and
a second sentence which has not yet been considered by
the Working Group, is as follows:

1. The seller shall be liable in accordance with
the contract and the present Law for any lack of
conformity which exists at the time when the risk
passes, even though such lack of conformity becomes
apparent only after that time. [However, if risk does
110t pass because of a declaration of avoidance of the
contract or of a demand for other goods in replace
ment, the conformity of the goods with the contract
shall be determined by their condition at the time
when risk would have passed had they been in con
formity with the contract.]

56 Ibid., paras. 37-44.
57 Report of the Secretary-General on obligations of the

seller (A/CN.9/WG.21WP.16, reproduced as annex II to the
Working Group's report on its fourth session), paras. 65-72
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 2).

58 Ibid., para. 65.
59 Working Group, report on fourth session, paras. 46-52

(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).

Article 19 (deleted)
88. This article of ULIS, which set forth a definition

of the concept of "delivery", was deleted by the Work
ing Group52 for reasons that have been summarized.

SUBSECTION 1. OBLIGATIONS OF THE SELLER AS REGARDS
THE DATE AND PLACE OF DELIVERY

Article 20: manner of effecting delivery

89. The Working Group reached consensus on this
article.53 The only pending proposals are the following
drafting suggestions by Norway: (1) In paragraph (b),
to replace the word "unascertained" by "unidentified",
to conform with the drafting of article 98(2).54 (2) In
paragraph (c), to delete the final phrase "or, in the
absence of a place of business, at his habitual resi
dence", since the effect of the absence of a place of
business is dealt with by a general provision in article
4(d).

Article 21: delivery to a carrier

90. The observations submitted by Norway suggest
that the word "appropriated" should be replaced by
"identified"; the reason, as was noted above under
article 20, is to conform with the drafting of article
98(2).

Articles 22-23

91. There are no pending proposals with respect to
these articles.55

Articles 24-32 (deleted)
92. These nine articles of ULIS set forth separate

remedial systems regarding the failure of the seller to
perform his obligation, with respec.t to (1) the dat.e of
delivery and (2) the place of delivery. These articles

52 Working Group, report on fourth session, para. 21
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).

53 Ibid., paras. 22-29.
54 Reasons for the use of "identified" in place of "ascer

tained" or "appropriated" are set forth in the Report of the
Secretary-General, Issues presented by chapters IV to VI of
ULIS (A/CN.9/WG.21WP.19), also reproduced as annex IV
to the Working Groups report on its fifth session, para. 84
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

55 Working Group, report on fourth session, paras. 31-35
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A. 3).

Article 18: general obligations of the seller

87. This article is in substance the same as in ULIS.
The article serves to introduce the reader to the struc
ture of chapter III; in addition, the closing phrase is
useful in making explicit that the seller shall carry out
the various aspects of his performance "as required by
the contract and the present Law". Article 5 of the
revised text (based on article 3 of ULIS) provides that
the parties may derogate from or vary the effect of any
of the provisions of the Law, but an obligation of the
seller to perform the sales contract in accordance with
the provisions of the contract is made explicit by the
present article.

SECTION I. DELIVERY OF THE GOODS

of remedies, discussed above, which was approved by have been deleted in view of the approval of a con-
the Working Group at its fourth session. . solidated set of remedies for chapter III, which appear
B. PENDING QUESTIONS WITH RESPECT TO CHAPTER III. in articles 41-47 of the revised text. The reasons for

this revision have been summarized above.
OBLIGATIONS OF THE SELLER

SUBSECTION 2. OBLIGATIONS OF THE SELLER AS REGARDS
THE CONFORMITY OF THE GOODS
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96. The Working Group concluded that it was not
feasible to consider the second sentence until after the
rules on passing of the risk had been formulated.60

Indeed, this complex provision is one of the conse
quences of the attempt in ULIS to use the concept of
"delivery" as a means of solving problems of risk of
10SS.61 With the simpler formulation of the rules on risk
adopted by the Working Group, this and other complex
provisions are no longer needed. This view is reflected
in the observations by Norway, which also propose
certain drafting changes in the article as approved by
the Working Group.62

97. Under the redraft proposed by Norway, the
second paragraph of article 35, dealing with express
guarantees, would be omitted, and in lieu thereof a
special provision on the time for giving notice under a
guarantee would be added to article 39. Such a change
in emphasis and arrangement would appear to be help
ful. The second paragraph of article 35, as it now
stands, may not be necessary, for the provisions of an
express guarantee would be given effect under the
general principle that the parties are legally bound by
the provisions of their contract,68

Article 36
(Incorporated into article 33)

Article 37: early delivery
98. There are no pending questions with respect to

this article.
Article 38: time and place for inspection of the goods
99. There are no pending questions with respect to

this article. However, the close relationship between this
article and article 39 (r..otice of lack of conformity)
makes it advisable to recall the decisions taken by the
Working Group with respect to article 38.

100. The Working Group considered article 38 at
its first session.64 Under article 38 of 1964 ULIS
(paras. 1 and 2), the buyer was required to examine
the goods "promptly" at "the place of destination"; the
only exception was that provided under paragraph 3
where, under limited circumstances, "the goods are re
dispatched by the buyer without transshipment". The
Working Group noted that these rules governing the
time and place for inspection were linked to the impor
tant rules of article 39 under which the buyer "shall
lose the right to rely on a lack of conformity of the
goods if he has not given the seller notice thereof
promptly after he has discovered the lack of conformity
or ought to have discovered it". Thus the time for
giving "prompt" notice began to run at destination;
delay in the case of redispatch of the goods was per-

60 Ibid., para. 48.
61 Both article 35(1) (second sentence) and article 97(2)

of ULIS are complex provisions necessitated by the rule that
goods are not "delivered" when they are not in conformity
with the contract.

62 Comments, observations by Norway (redraft of art. 35).
63 E.g., articles 5 and 18 of the revised draft. See also re

port of the Secretary-General on obligations of the seller, para.
69. There could be little doubt under the revised text that the
parties are legally obligated to perform the provisions of their
contract of sale. If there should be doubt on this score, the
most appropriate approach would be to include an explicit
general provision to this effect.

64 Working Group, report on first session, paras. 105-111
(UNCITRAL Yearbook, vol. I: 1968-1970, part three, I, A, 2).

mitted only in certain cases where there was no "trans
shipment", and the concept of "transshipment" was
undefined and unclear. The Working Group concluded
that the rules of ULIS on the required time and place
for inspection by the buyer were impractical as applied
to "chain" contracts and to contamerized shipments.
The Working Group noted that failure to give "prompt"
notice after that specified time and place for inspection
led to the drastic consequences that the buyer would
"lose the right to rely on a lack of conformity of the
goods"-i.e., he would be required to pay the full price
for defective goods.65 Consequently, the Working Group
approved more flexible rules in paragraph 3 of article
38; this redraft, inter alia, deleted the "transshipment"
restriction. The rules of paragraphs 1-3 were reviewed
and approved by the Working Group at its third
session.66

101. Paragraph 4 of article 38 provided that, in the
absence of agreement by the parties, the methods of
examination would be governed "by the law or usage
of the place where the examination is to be effected". It
will be noted that the phrase "is to be" (in French,
"doit etre") assumes that the inspection must be made
at a predetermined place, whereas in international prac
tice the place for inspection may be determined by
circumstances that arise subsequent to the sale; as al
ready stated the revision of paragraph 3 reflected the
need for such flexibility. In addition, the emphasis in
paragraph 4 on the law or usage "of the place" of
examination could lead to the application of local rules
or usages which would be inconsistent with the principle
that international transactions should be governed by
international practices and usages. See article 9 (2).
Consequently, the Working Group deleted paragraph 4
of article 38.67

Article 39: notice of lack of conformity

102. In discussing article 38, above, attention was
directed to the close relationship between its rules on
the time and place for inspection and the rules of article
39 on notice of lack of conformity. It will be observed
that failure to give such notice as required by this article
has drastic consequences: the buyer "shall lose the right
to rely on" the failure of the goods to conform with the
contract, i.e. he must pay the full price for defective
goods and has no claim for damages.

103. The rigors of this requirement of article 39
have been somewhat mitigated by making the rules of
article 38 on the time and place of inspection somewhat
more flexible (see paras. 100-101 above). In addition,
the Working Group concluded that the requirement of
article 39 (1) that the buyer shall notify the seller
"promptly" (as defined in article 11), should be modi
fied to permit the buyer to notify the seller "within a
reasonable time" after the buyer has discovered the lack
of conformity or ought to have discovered it.

104. The principal pending question under the pres
ent article relates to the retention of a two-year outside
limit on the time for giving notice. At the end of

65 Ibid., paras. 106, 107.
66 Working Group, report on third session, para. 109

(UNCITRAL Yearbook, vol. III: 1972, part two, I, A, 5).
67 Working Group, report on fourth session, paras. 57-63

(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).
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paragraph 1 the following sentence appears in square
brackets:

[In any event, the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not
given notice thereof to the seller within a period of
two years from the date on which the goods were
handed over, unless the lack of conformity consti
tuted a breach of a guarantee covering a [longer]
[different] period.]
105. This provision is the same as in article 39 (1)

of 1964 ULIS, except that the Working Group inserted
the word "different" as a possible substitute for the
word "longer".68

106. Such a cut-off period presents a significant
issue of policy, which received considerable attention at
the Working Group's fourth session.69

107. Several representatives considered that such a
cut-off period was important: claims notified to the
seller more than two years after delivery of the goods
would be of doubtful merit and when the seller received
his first notice of such a contention at such a late period
it would be difficult to obtain evidence as to the condi
tion of the goods at the time of delivery, or to invoke
the liability of a supplier from whom the seller may
have obtained the goods or the materials for their
manufacture. These representatives emphasized that the
retention of such a cut-off period was essential for the
acceptability of the Law.

108. Several other representatives were of the view
that the seller received adequate protection from the
requirement that the buyer give notice of the lack of
conformity "within a reasonable time after he has dis
covered the lack of conformity or ought to have dis
covered it". In the rare case where the application of
this standard would permit the giving of notice after
the expiration of two years, to preclude the buyer from
relying on the non-conformity would be unjust.

109. In the course of its discussion at the fourth
session, the Working Group gave attention to the rela
tionship between a two-year cut-off period for notice
and the UNCITRAL uniform rules on the limitation
period in the international sale of goods.70 Subsequent
to that discussion the Convention on the Limitation
Period has been finalized and opened for signature.71

Under that Convention, claims arising from a contract
of international sale of goods are subject to a general
limitation period of four years (article 8). A claim aris-

68 For prior discussion see: Working Group, report on third
session, paras. 21 and 22, and annex II to the report, paras.
74-80 (UNCITRAL Yearbook, vol. III: 1972, part two, I, A,
S); Working Group, report on fourth Session, paras. 64-77
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).

69 Working Group, report on fourth session, paras. 66-70
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).

70 Ibid., paras. 66 and 68. In this discussion it was recog
nized that distinct legal issues were presented by a cut-off
period for notice and a limitation period for action. However,
it was suggested that both related to the extent to which an
action could be maintained when latent defects came to light
a substantial period of time after delivery. In the preparation
of the uniform rules on the limitation period, it was proposed
by several delegates that a special limitation period of two
years should be applicable to claims based on non-conformity
of the goods, and that this period should not be subject to
extension where the defect was discovered after the expiration
of the period.

71 A/CONF.63/15.

ing from a defect or other lack of conformity in the
goods accrues on the date on which the goods are
actually handed over to, or their tender refused by, the
buyer (article 10 (2)); the limitation period is not
extended where a latent defect is discovered subsequent
to the receipt of the goods.72

110. Various (and conflicting) inferences could be
drawn concerning the significance of the Convention on
the Limitation Period with respect to the current prob
le!TI'. O~ the one h~nd it might be suggested that the
LImItatIOn ConventIOn makes no special provision for
late discovery of latent defects. On the other hand it
could be suggested that the limitation period of four
years following the handing over of the goods ade
quately protects the seller with respect to the late
d~scovery of latent defects; the defect would need to be
dIscovered (and notice given) in advance of the four
year period to permit legal proceedings to be brought
within that period.

111. It has been generally agreed that if a cut-off
period is specified in the law, some provision should be
made. for claims ari~ing under an express guarantee
covenng a longer penod. The problem is illustrated by
a guarantee that a complex machine or an industrial
plant will maintain a specified level of soundness and
performance for a period of three years. It might be
supposed that a two-year cut-off period would be so
inconsistent with such a guarantee that the contract
would override the statutory provision by virtue of
~rticle 5 (article 3 of 1964 ULIS). On the other hand,
It has been generally considered that the matter is
s~fficiently do~btful (and important) to require a spe
CIfic qualIficatIOn of the two-year cut-off provision.

112. The two-year cut-off provision in 1964 ULIS
attempted to deal with the problem by the following
clause: "unless the lack of conformity constituted a
breach of a gu3;rantee covering a longer period". As a
matter of draftmg, the above provision seems inade
quate, since the provision fails to specify the period for
notice applicable to a breach of such a guarantee.
Under one view, the above language would seem to
make the cut-off period completely inapplicable; under
another reading, the two-year period would be extended
to the end of the guarantee period-a construction that
would allow little or no time for notice when the breach
occurs near or at the end of the guarantee period.73

These same ambiguities would also be present if the
bracketed word "different" replaced the word "longer".
In addition, a reference to a "guarantee covering a
different period" than two years could be construed to
extend to a wide variety of so-called "guarantees"
which really are limitations on the seller's obligations:
i.e. a "guarantee" providing that the seller's obligation
is limited to replacing any defective part if the buyer
notifies the seller within 30 days after he receives the
goods.

113. The observations submitted by the representa
tive of Norway recommend that the two-year cut-off

72 The effect of an express guarantee stated to have effect for
a certain period of time dealt with in article 11 of the Con
vention on the Limitation Period) considered at paras. 111-113,
below.

73 See report of the Secretary-General, obligations of the
seller (A/CN.9/WG.2/WP.16; annex II to Working Group reo
port on fourth session, UNCITRAL Yearbook, vol. IV: 1973,
part two, I. A, 2).
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77 See report of the Secretary-General on obligations of the
seller (UNCITRAL Yearbook, vol. IV: 1973, part two, I, A,
2), paras. 117-124.

78 Working Group report on fourth session (UNCITRAL
Yearbook, vol. IV: 1973, part two, I, A, 3), paras. 87-97.

79 Report of the Secretary-General on obligations of the
seller (UNCITRAL Yearbook, vol. IV: 1973, part two, I, A,
2).

74 The reasons for the revision of this provision of 1964
ULIS are summarized in report of the Secretary-General on
obligations of the seller, para. 91.

75 Working Group report on fourth session, paras. 79-82
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3);
report of the Secretary-General on obligations of the seller
(A/CN.9/WG.2/WP.16, reproduced as annex II to Working
Group report on fourth session, UNCITRAL Yearbook, vol.
IV: 1973, part two, I, A, 2), paras. 27-29, 93-101, 158-162,
177.

76 Comments, observations of Bulgaria and Norway (repro
duced in this volume, part two, I, 3). As to the insertion of
"and" after para. 1 (a), see article 70, and para. 133 foot-note
84 below.

SECTION II. REMEDIES FOR BREACH OF CONTRACT
BY SELLER (ARTICLES 41-47)

118. This section sets forth consolidated remedial
provisions which are applicable to any breach of con
tract by the seller. The background for the provisions
has been summarized at paragraphs 83 to 85 above,
and is set forth more fully in the report on the Work
ing Group's fourth session and in the report of the
Secretary-General that was considered at the session.75

Article 41: buyer's remedies in general

119. The representative of Norway notes that para
graph 1 (b) should read "as provided in articles 82 to
89". The representative of Bulgaria suggests that it
would be preferable to follow the style of 1964 ULIS,
and refer more exhaustively to the types of remedies
which are available to the buyer.76

Article 40 bis (relocating article 52, below)

11 7. The remedial provisions of articles 41-47, be
low, were designed to be applicable to all of the obli
gations of the seller, including his obligation to transfer
property in the goods. That obligation is now set forth
in article 52. In connexion with the revision of the
remedial provisions, it was contemplated that the sub
stance of article 52 should precede articles 41-47
which provide remedies for breach. As is noted in the
observations of the representative of Norway, it would
be appropriate to relocate that provision among the
substantive obligations of the seller, as article 40 bis.

SUBSECTION 3. OBLIGATIONS OF THE SELLER AS RE
GARDS TRANSFER OF PROPERTY

Article 40: knowledge by the seller

116. There are no pending questions with respect
to this article.

period be maintained. On this assumption, provisions Article 42: specific performance of the contract
are proposed to deal with express guarantees; these pro- 120. The right to require specific performance, as
visions seem to meet the drafting difficulties that have set forth in article 42 of 1964 ULIS, was subject to
been outlined above. important exceptions set forth in article VII of the

114. There are no pending questions concerning 1964 Sales Convention. This separation of the rule
paragraph 2, as revised by the Working Group.74 from ~he exceptions was confusing.77 Consequently, the

Delayed communication: paragraph 3 Workmg Group consolidated the two provisions.78

115. Attention is directed to the proposal under 121. The representative of Austria suggests that
article 14 (paras. 74-75, above), that a second para- paragraph 1 be maintained, including the final phrase
graph be added to article 14 which would set forth a which the Working Group placed in square brackets.
general rule based on article 39 (3). If that proposal This representative also suggests a drafting change in

paragraph 2.
is adopted, paragraph 3 of article 39 would, of course,
be deleted. 122. The representative of Norway proposes a re-

draft of article 41, paragraph 1, which omits any ref
erence to "specific performance". The commentary to
this proposal states that the right to specific perform
ance is subject to a general limiting rule in article 16
and adds that the buyer should "have the right to
require performance, even if specific performance can
not be enforced under article 16".

123. One problem presented by this approach is
the need to maintain the distinction between (1) the
substantive obligations of the parties as derived from
the contract and the Law and (2) remedies for breach
of those obligations.

124. The substantive obligations of the seller appear
in section I-articles 18-40; the remedies for breach of
these obligations are set forth in section II-articles
41-47. Article 44, of course, is in this latter category.

125. The basic substantive obligation of the seller
is to perform the contract of sale; this obligation is
clearly set forth in section I-articles 18-40. When,
in addition, in the section II on remedies the Law
states that the buyer "has the right to require the seller
to perform the contract", many readers would assume
this established a legal remedy to compel performance
(a remedy sometimes called the remedy of "specific
performance") .

126. Under article 16, any provision of the Law
that a party is "entitled to require performance" would
lead to a remedy of specific performance only to the
extent that specific performance could be required
under the law of the forum. Article 16 consequently
serves as an exception to article 42, and to the com
parable provision in article 71. The problem of drafting
thus seems to be whether readers of articles 42 and 71
will be aware of this exception set forth in article 16,
or whether some specific reference to this exception
should be included in those articles.

127. Prior reports have suggested that the scope
of the remedy of specific performance is not of great
practical significance. Even in domestic trade, in areas
where a remedy to compel performance is theoretically
available, that remedy is seldom invoked since the
buyer usually must supply his needs before the goods
can be provided by means of litigation;79 these practical
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limitations have added significance in international
trade. The only significant interest is to avoid confusion
in the drafting; the more explicit text prepared by the
Working Group was designed to minimize the possi
bility that the rule of article 16 might be overlooked.

Article 43: buyer's notice fixing additional period

128. There are no pending questions with respect to
this article. The significance of this article, and of the
parallel provision in article 72 (the Nachfrist no~ice)

have been discussed in connexion with the definition
in article 10 of "fundamental breach" (para. 66
above).

Article 43 bis: cure by seller

129. The only pending question indicated by the
Working Group is the retention of the concluding
language in brackets: "[or has notified the seller that
he will himself cure the lack of conformity]". The
observations of the representative of Austria conclude
that this language should be retained.80

130. The observations by Norway propose alterna
tive drafting changes for paragraph 1 designed to
broaden the scope of the provision. A clarifying amend
ment is also proposed for paragraph 2.81

Article 44: avoidance of the contract

A. Introduction
131. Where the seller has fa,iled to perform his obli

gations under the circumstances described in para
graphs 1 (a) and (b) the buyer may "declare the
contract avoided". The most significant consequence is
that the buyer is no longer obligated to receive and
accept the goods.82

132. As was noted in the general introduction to
this chapter (para. 86 above), two types of avoidance
were provided in 1964 ULIS: (1) avoidance by a
declaration by the innocent party to the party in breach;
(2) automatic (ipso facto) avoidance. The Working
Group concluded that automatic (ipso facto) avoid
ance left the parties in doubt as to their obligations
under the contract. Consequently, in the revised text
avoidance is effected only by a declaration transmitted
to the other party.

133. The very concept of "avoidance" of the con
tract, which was employed in 1964 ULIS and retained
by the Working Group, is subject to misinterpretation
since "avoidance" of the contract could imply that all
rights and duties under the contract thereby come to
an end. On the contrary, it is intended that a party
who "avoids" the "contract" because of breach by the
other party will retain the right to recover damages
that resulted from the breach. Since the concept of
"avoidance of the contract" could be understood as
wiping out a claim for damages for breach of contract,
1964 ULIS inserted several provisions that were de
signed to prevent such a misinterpretation.83 The re-

80 Comments, observations by Austria (reproduced in this
volume, part two, I, 3).

81 Comments, observations by Norway (reproduced in this
volume, part two, I, 3).

82 Article 72 bis similarly empowers the seller to declare the
contract avoided, with the consequence that the seller is no
longer obligated to supply the goods to the buyer.

83 1964 ULIS, art. 24 (2) ("may also claim damages"); art.
41 (2) (same); art. 52 (3); art. 55 (1) (a); art. 63 (1) and
78.

vised text prepared by the Working Group meets the
problem in article 78 (1): "Avoidance of the contract
rele~ses both parties from their obligations thereunder,
subJect to any damages which may be due".84
B. Pending questions

134. In paragraph 2 (a), at two points, after the
words "the goods" the words "[or documents]" were
provisionally added.85 The issue is whether specific
references to "documents" are needed at this point in
the Law. The seller's obligation to supply necessary
documents is dealt with in general provisions in articles
18 and 23. If specific references were to be made to
documents wherever documents would be required in
performance of the contract, a substantial number of
such references would be required and there would
be a danger that such references might be incomplete.
The Working Group might conclude that it would be
better to rely on the general rules on the obligation
to supply documents.lWl

135. The representative of Norway proposes the
restructuring of the subparagraphs in paragraph 2.87

The Working Group may conclude that this would add
to the clarity of the provision.

Article 45: reduction of the price

136. There are no pending questions with respect
to this article.

Article 46: Non-conformity as to part of delivery

137. There are no pending questions with respect
to this article.

Article 47: early tender,. excess quantity

138. The first paragraph, based on article 29 of
1964 ULIS, seems to say that the buyer may reject an
early delivery even if the advance arrival of the goods
causes the buyer no inconvenience or expense. Such a
rule would be inconsistent with other provisions of the
law.

139. The representative of Norway proposes a re
draft that would meet the above problem.88 Another
approach would be to conclude that this paragraph
does not deal with a sufficiently significant problem to
require a separate provision.

Articles 48-51 (deleted)

140. The matter dealt with in article 48 of 1964
ULIS is covered in chapter V, section I, anticipatory
breach, at article 75 below.

141. Article 49 of 1964 ULIS establishes a rule of
limitation (prescription) which is applicable to one of
the various types of claim that may arise from a sales

84 This intent is reinforced, in the corresponding provision
in article 70, by the word "and" at the end of paragraph 1 (a);
the Working Group may wish to make articles 41 and 70
consistent on this point. It should be borne in mind that article
78 has been bracketed by the Working Group. If paragraph 1
of article 78 should be deleted, the effect of "avoidance" would
be subject to serious doubt.

85 Working Group report on fourth session (UNCITRAL
Yearbook, vol. IV: 1973, part two, I, A, 3).

86 The bracketed cross-reference at the end of paragraph 2
(a) will need to be reviewed in the light of the decision on
the final phrase of article 43 his, para. 1.

87 Comments, observations by Norway (reproduced in this
volume, part two, I, 3).

88 Ibid.
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contract; this provision is inadequate for the further
reason that it fails to deal with various problems that
are presented by a rule of limitation (prescription).
The Commission at its third session decided that this
provision should be deleted from the present law, and
that the matter would be governed by the Convention
on Limitation.8Il

142. In 1964 ULIS, articles 50 and 51 comprised
a separate section entitled "Handing over of docu
ments". Article 50, the only substantive provision in
the section, now appears among the consolidated sub
stantive obligations of the seller as article 23.90 Article
51 has become unnecessary in view of the establish
ment of consolidated provisions on remedies (articles
41-47).

Article 52: transfer of property

143. As has been noted under proposed article 40
bis (para. 117 above), article 52 should be moved to
a position among the substantive obligations of the
seller, in advance of the consolidated remedial provi
sions.

Articles 53-55 (deleted)

144. The Working Group concluded that article 53
of UUS (like article 34) was unnecessary and should
be deleted.91 Article 54 was placed among the other
substantive obligations of the seller as article 21. Arti
cle 55 constituted one of the six separate remedial
provisions provided by 1964 UUS and became un
necessary in view of the consolidated set of remedies.

CHAPTER IV. OBLIGATIONS OF THE BUYER
(ARTICLES 56-70)

A. GENERAL INTRODUCTION

(1) CONSOLIDATION OF SEPARATE SETS OF
REMEDIAL PROVISIONS

145. Chapter IV of 1964 UUS follows the sys
tem of organization employed in chapter III of that
law: performance of the sales contract is subdivided
into categories and separate remedial provision~ are
established for each category. (See the general mtro
duction to chapter III at paras. 83-85, above.) The
performance by a buyer that is of practical importance
to the seller is simply the payment of the price at the
appropriate time and place. None the less, performance
by the buyer is divided into three categories, and sepa
rate remedial provisions are provided for each.92 As in
chapter III of 1964 UUS, the attempt to s?bdivid~ a?
essentially unitary contractual duty results In ambIguI
ties as to which set of remedial provisions is applicable.

811 UNCITRAL, report on third session (UNCITRAL Year
book, vol. I: 1968·1970, part two, III, A), para. 34. See also the
Convention on Limitation (AjCONF.63jI5); Working Group
report on fourth session (UNCITRAL Yearbook, vol. IV:
1973, part two, I, A, 3), para. 135.

90 See Working Group report on fourth session (UNCITRAL
Yearbook, vol. IV, 1973, part two, I, A, 2), paras. 21-26.

91 Working Group report on fourth session, para. 146;
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3);
Report of the Secretary-General, obligations of the seller,
para. 157 (UNCITRAL Yearbook, vol. IV: 1973, part two,
I, A, 2). .

92 Remedial provisions for s~ction I (pll;yment .of the pnc~)
are in articles 61-64, for sectIOn II (takIng delIvery) are In
articles 66-68 aFld for section III ("other obligations") are in
article 70.

In addition, the three sets of remedial provisions differ
in ways that appear to be accidenta1.98 Consequently,
the Working Group at its fifth session decided that
chapter IV (like chapter III) should be reorganized by
consolidating the rules on the substantive obligations
of the buyer and, similarly, by establishing a consoli
dated set of remedial provisions applicable to any
breach by the buyer of his obligations under the sales
contract.94

(2) CONSOLIDATION OF RULES ON PLACE AND DATE OF
PAYMENT

146. A second problem of organization under 1964
UUS was presented by subsection I B, "place and date
of payment" (articles 59-60). The report of the
Secretary-General submitted to the Working Group at
its fifth session noted that the foregoing provisions fail
to deal with the one issue that is of greatest practical
importance: the time for buyer's payment in relation to
performance by the seller. To deal with this question
it is necessary to read articles 59 and 60 in connexion
with widely scattered articles in various other parts of
the law: article 69 in section III, articles 71 and 72
in chapter V and article 19 in chapter III. Then, after
a reader has assembled these various provisions, it is
difficult to work out a clear solution for the most
important problems that arise in international trade.95
For these reasons, the Working Group decided to
establish consolidated provisions in chapter IV on the
payment of the price.96

B. PENDING QUESTIONS WITH RESPECT TO CHAPTER IV.
OBLIGATIONS OF THE BUYER

Article 56: general obligations of the buyer
147. This article (like article 18 in chapter III)

introduces the reader to the structure of the chapter,
and also makes explicit the duty of the buyer to per
form the contract of sale "as required by the contract
and the present Law". This article, as approved by the
Working Group, is the same as article 56 in 1964
UUS.97

;JECTION I. PAYMENT OF THE PRICE

Article 56 bis: assuring payment of the price

148. As has been noted (para. 146 above), one
aspect of the fragmentation in 1964 UUS of the vari
ous aspects of the buyer's performance is the separate
treatment, in articles 57-60, 69 and 71-72, of related
aspects of the buyer's obligation to pay the price. As a

193 For example, article 67 of 1964 ULIS seems to provide
that any delay by the buyer in providing specifications em
powers the seller to avoid the contract, even if that delay is of
little or no significance-an approach that is inconsistent with
articles 26(1), 30(1), 32(1), 43, 45(2), 52(3), 55(l)(a),
62(1),66(1) and 71(1)(a).

94 Working Group report on fifth session, paras. 36-59, 71
72, 86-87 (UNCITRAL Yearbook, vol. V: 1974, part two, I,
1) .

95 Report of Secretary-General, issues presented by chapters
IV-VI, paras. 4-21.

96 In the revised draft, these provisions appear as articles 56,
56 bis, 57, 58, 59, 59 bis and 60. Article 59 bis replaces 71
and 72, which appear in chapter V of 1964 ULIS. See Working
Group report on fifth session, paras. 26-35 (UNCITRAL
Yearbook, vol. V; 1974, two, I, 1).

97 Working Group report on fourth session, para. 150.
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).
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SECTION m. REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 67: specification by buyer

159. The present article of the revised text is based
closely on article 67 of 1964 ULIS. The one signifi
cant change is the omission of the provision that the
seller may avoid the contract for any delay in provid
ing specifications, even though that delay is slight and

of the above report. In addition, the phrase, "when the contract
requires payment against documents" in article 72(2) of ULIS
is subject to at least two interpretations: (1) The contract pro
vides (or implies) that the buyer may not receive the bill of
lading until he pays; this provision may not always be in
tended to preclude inspection before payment-as in cases
where the contract also provides that payment is not due until
after arrival of the goods. (2) The contract may use the phrase
"payment against documents" in a setting where course of
dealing or usage that imply that the buyer may not inspect
before he pays. Of course, on this second hypothesis, no
statutory provision is needed since the correct result is produced
by virtue of the agreement of the parties. See articles 5 and 9
of the revised text.

106 Comments, observations by Bulgaria (reproduced in this
volume, part two, I, 3).

107 Article 60 is the same as in 1964 ULIS; see Working
Group report on fifth session, paras. 22-25 (UNClTRAL
Yearbook, vol. V: 1974, part two, I, 1).

108 Working Group report on fifth session, paras. 36-59
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1). See
also the general introduction to chapter IV, l1Jt para. 145, above.

109 Working Group report on fifth session, paras. 60-70
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1). See also
the general introduction to chapter III at para. 82, above, with
respect to the problems presented in 1964 ULIS by the concept
of "delivery".

110 Comments, observations by Bulgaria (reproduced in this
volume, part two, I, 3).

SECTION II. TAKING DELIVERY

Article 65: in general

156. This article embodies certain clarifying amend
ments to the corresponding provision of 1964 ULIS.
The most significant of these is that the article now is
~ddressed to the "!=>uyer's obligation to take delivery,
lllstead of attemptmg to define the concept of "taking
delivery".109

157. The observations submitted by the representa
tive of Bulgaria suggest that the word "necessary" as
used in 1964 ULIS, would be preferable to the ph;ase
"could reasonably be expected of him",11°

Article 66 (deleted)

158. Article 66 in 1964 ULIS is one of the sepa
rate remedial provisions which has been incorporated
in the consolidated system of remedies. (Articles 70-72
bis, below).

A. FIXING THE PRICE

98 Working Group report on fifth session, paras. 35 (a),
84-85. (UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

99 Working Group report on fourth session, paras. 151-164
(UNCITRAL Yearbook, vol. IV: 1973, part two, I, A, 3).

100 The observations submitted by the representative of Bul
garia oppose the inclusion of such an article. This issue would
appear to have been considered by the Working Group and
resolved at its fourth session. See Working Group report on
fourth session, paras. 152-153 (UNCITRAL Yearbook, vol.
IV: 1973, part two, I, A, 3).

101 Article 58 is the same as in 1964 ULIS. See Working
Group report on fourth session, paras. 165-171 (UNCITRAL
Yearbook, vol. IV: 1973, part two, I, A, 3); report on fifth
session, paras. 12-16 (UNCITRAL Yearbook, vol. V: 1974,
part three, I, 1).

102 Article 59 is the same as in 1964 ULIS. See Working
Group report on fourth session, paras. 172-177 (UNCITRAL
Yearbook, vol. IV: 1973, part two, I, A, 3); report on fifth
session, paras. 17-21 (UNCITRAL Yearbook, vol. V: 1974,
part three, I, 1).

103 Report of the Secretary-General on issues presented by
chapters IV-VI of ULIS (A/CN.9/WG.2/WP.19, annex IV to
Working Group report on fifth session), paras. 4-21
(UNCITRAL Yearbook. vol. V: 1974, part two, I, 5).

104 Working Group report on fifth session, paras. 26-35
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1). This
provision leads to the deletion of articles 71 and 72 of ULIS.

105 Comments, observations by Norway (reproduced in this
volume, part two, I, 3). The report of the Secretary-General
on issues presented by chapters IV-VI, at paras. 18-20, con
sidered the advisability of retaining the "payment against docu
ments" language in article 72(2) of 1964 ULIS and concluded
that the more general language, approved by the Working
Group, would be preferable. It would appear that the more
specific language "payment against documents" would produce
unintended results in case No. 1 as discussed at paras. 19-20

Article 57: price not stated in contract

149. This article reflects revisions in article 57 of
1964 ULIS, as made by the Working Group at its
fourth session.99 The most significant modification was
to make provision for the case where the seller at the
time of contracting had not generally established a
price for the goods in question. 1OO

Article 58: net weight

150. There are no pending questions.101

result of the decision to consolidate these substantive Bulgaria are to similar effect.106

provisions, a revision of article 69 of 1964 ULIS has
been placed in section I (payment of the price) as Article 60: no formalities required before payment
article 56 bis.98 There are no pending questions with 154. There are no pending questions. l07

respect to this article as revised by the Working Group.
Articles 61-64 (deleted)

155. These four articles in 1964 ULIS established
a remedial system for those aspects of the buyer's obli
gation which were set forth in articles 57-60. With the
establishment of a consolidated and unitary system of
remedies for chapter IV (articles 67-72 bis below)
articles 61-64 became unnecessary.108 ' ,

B. PLACE AND DATE OF PAYMENT

Article 59: place of payment

151. There are no pending questions.102

Article 59 bis: time of payment

152. As has been noted (para. 146, above), sec
tion 1B of 1964 ULIS ("place and date of payment")
failed to deal with the basic question of the time when
the buyer must pay in relation ~o performance by the
seller. loa The present position, approved by the Work
ing Group at its fifth session, supplies this omission. l04

153. The only pending question is presented by a
proposal, in the observations submitted by the repre
sentative of Norway, that a reference to "payment
against documents", which appears in article 72(2) of
1964 ULIS, be incorporated in paragraph 3 of article
59 bis.l05 The observations of the representative of
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of no importance to the seller.111 Instead, the revised
text makes applicable the general provisions on the
remedies of the seller. The Working Group approved
the revised text in principle, but deferred final action
until a later session.112

160. The observations by the representative of
Norway suggest that this article should be removed
from section III (remedies for breach of contract by
the buyer); the end of the preceding section is sug
gested. (Stated differently, the heading for section III
would be placed immediately after the article rather
than immediately before the article.) The observations
by the representative of Austria suggest that the article
should remain in its present position. These observa
tions also suggest that the reference in brackets to
recourse to remedies should be deleted; authorizing the
seller to make the specification, under this view, would
be adequate.11s

Article 70: seller's remedies in general

161. This is the first of four articles setting forth
a consolidated set of remedies afforded to the buyer in
the event of breach by the seller. Article 70 is closely
patterned on article 41 which is the initial article on
remedies afforded to the seller.114

162. The only pending questions are certain amend
ments for stylistic conformity proposed by the repre
sentative of Norway.115

Article 71: requiring the buyer to pay the price
or take delivery

163. The present article is parallel to article 42,
which deals with the right of the buyer to compel the
seller to deliver the goods ("specific performance").
The representative of Norway proposes drafting
changes in this article comparable to those proposed
for article 42. See the discussion under article 42 at
paragraphs 120-127 above. Account should also be
taken of article 16, which contains a general rule lim
iting the right of specific performance.

Article 72: seller's notice fixing additional period

164. This article provides that the seller may re
quest performance, and fix a time therefor (the Nach
frist notice); failure to comply with this request pro
vides a basis for avoidance of the contract without
establishing a "fundamental breach". This article cor
responds to article 43 and presents no pending ques
tions.116

Article 72 bis: avoidance of the contract by the seller

165. This article, dealing with avoidance of the
contract by the seller, is comparable to article 44,
which deals with avoidance by the buyer. As was noted
in connexion with article 44 (para. 132, above) and

111 Report of the Secretary-General on issues presented by
chapters IV-VI, para. 30 (UNCITRAL Yearbook, vol. V:
1974, part two, I, 5).

112 Working Group, report on fifth session, paras. 73-81
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

113 Comments, observations by Norway and Austria (repro
duced in this volume, part two, I, 3).

114 Working Group report on fifth session, paras. 40-41
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

115 Comments, observations by Norway (reproduced in this
volume, part two, I, 3).

161 Working Group report on fifth session, paras. 50-52
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

in the general introduction to chapter III (para. 89,
above), the Working Group at its third session de
cided to eliminate the concept of automatic (ipso facto)
avoidance of the contract; instead, avoidance of the
contract must be based on a declaration by one party
to the other.

166. At the fifth session, the Working Group was
not able to reach a final decision as to the drafting of
this article and concluded that it would give further
consideration to three proposals (alternatives A, Band
C) which are set forth in the revised text that appears
as annex I to the report on the fifth session.ll7

167. One typical situation with which this article
must deal may be illustrated by the following case
(case No.1): a contract of sale provided that the
buyer would establish an irrevocable letter of credit
for the price on 1 June, and that the seller would ship
the goods on 1 July. On 1 June the buyer had not yet
established the letter of credit.

168. The problem presented by the foregoing facts
is whether the seller may immediately declare the
avoidance of the contract, with the consequence that
he need not perform even if the buyer establishes the
letter of credit on 2 June, and without regard to
whether the delay constituted a fundamental breach of
contract. (The same problem would arise from any
delay by the buyer in providing shipping instructions
or specifications for the goods, or in performing any
other aspect of his obligations under the contract.)

169. Alternative A approaches the above problem
in the same manner as article 44: the seller may de
clare the avoidance of the contract either if (para.
1(a» the delay constitutes a fundamental breach or
if (para. 1 (b» the buyer fails to comply with a
Nachfrist notice under article 72.

170. Alternative B provides rules that, in part,
depend on whether the goods have been handed over
to the buyer. Where the goods have been handed
over, this proposal (para. 1 (a» seems to permit
avoidance only on the buyer's failure to comply with
a Nachfrist notice under article 72. Where the goods
have not been handed over (para. 1 (b», avoidance
depends on the existence of a fundamental breach;
apparently the Nachfrist device is unavailable.

171. Alternative C deviates from alternative A only
with respect to paragraph 2, which deals with the cir
cumstances under which the seller may lose the right
to declare the contract avoided.

172. The emphasis which alternative B places on
the question whether the goods have been handed over
suggests that this alternative was not directed to prob
lems like those illustrated by case No.1, above, but
instead reflected concern lest a seller, who has deliv
ered goods on credit, might attempt to use "avoidance"
of the contract as a basis for recapture of the goods.
It may be doubted whether such attempts would be

117 Working Group report on fifth session, paras. 53-59.
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1). In the
revised text in annex I to this report, a draft provision set
forth in the report of the Secretary-General on issues presented
by chapters IV-VI of ULIS, at para. 36, is designated alterna
tive A; alternative B reproduces proposal A introduced at the
fifth session, and alternative C reproduces proposal B introduced
at that session.
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123 Working Group report on fifth session, paras. 116-127
(UNCITRAL Yearbook, yol. V: 1974, part two, I, 1).

124 Comments, observations by Norway (reproduced in this
volume, part two, I, 3).

125 Working Group report on fifth session, paras. 128-134
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

126 Ibid.
127 Comments, study by the representative of the United

Kingdom of problems arising out of article 74 of ULIS (repro
duced in this volume, part two, I, 3).

128 The study, at paragraph 9, presents a revision of article
76; this draft, labelled alternative C, is concerned only with
exemption from liability in damages. At paragraph 12, the
study proposes a second article [76 his] which is addressed to
the circumstances in which the contract may be avoided. At
paragraph 17, the study proposes a third article [76 ter] which
deals with the consequences of avoidance.

129 Comments, observations by Austria, Bulgaria and Norway
(reproduced in this volume, part two, I, 3).

118 Working Group report on fifth session, para. 56
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1), refers
to a proposal that would limit the right to reclaim goods to
those circumstances described above.

119 See Working Group report on fifth session, paras. 138-144
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

120 Comments, observations by Austria and Norway (repro
duced in this volume, part two, I, 3).

121 Working Group. report on fifth session, paras. 90-106
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1). Article
73 of ULIS was analysed, and draft proposals for revision were
set forth in report of the Secretary-General on issues presented
by articles IV-VI of ULIS, paras. 48-63 (UNCITRAL Year
book, vol. V: 1974, part two, I, 5).

122 Report of the Secretary-General on issues presented by
chaps. IV-VI of ULIS, paras. 51-58 (UNCITRAL Yearbook,
vol. V: 1974, part two, I, 5).

SECTION I. ANTICIPATORY BREACH

Article 73: suspension of performance; stoppage
of goods in transit

174. Article 73 of 1964 ULIS provided that one
party could suspend performance because of the dete
rioration of the economic situation of the other party.
These rules were substantially revised by the Working
Group at its fifth session.121 The principal revisions are
as follows: ( 1) The principal ground for suspension
has been made narrower: there must be a "serious
deterioration" in the economic situation of the other
party; (2) A second ground has been added: conduct
by the other party "in preparing to perform or in actu
ally performing the contract"; (3) The provisions on
stoppage in transit are made expressly applicable only
as between the seller and the buyer; (4) Under 1964
ULIS, the party suspending performance need not
notify the other party, and the consequences following
suspension are not stated;122 a new paragraph 3 in
cluded in article 73 provides that a party suspending
performance shall give the other party prompt notice
thereof, and shall continue with performance if the
other party provides adequate assurance for perform
ance. (Typically, such assurance would be provided by
an irrevocable letter of credit or, in some areas, by a
bank guarantee.)

175. Although at the fifth session some representa
tives reserved their position with respect to the redraft,
the only observation submitted for consideration at the
present session is a drafting suggestion by the repre-

CHAPTER V. PROVISIONS COMMON TO THE OBLIGATIONS
OF THE SELLER AND OF THE BUYER

frequent under the conditions of international trade; sen~ative of Norway that the words "the appearance of"
indeed, under some legal systems "avoidance" of the be mserted prior to the word "a serious deterioration".
contract does not establish a ground for recovery of
goods that have been delivered to the buyer unless the Article 74: delivery by instalments
parties have expressly agreed that the seller retains 176. This article is based on article 75 of 1964
title (or other "security" interest) in the goods which ~LIS, subject to drafting changes made by the Work-
he may enforce if the buyer fails to pay.118 In any mg Group.l23 The observations submitted by the rep-
event, such consequences of avoidance of the contract resentative of Norway include a proposed redraft of
are more closely related to the provisions of article the second paragraph.124

78 (2).119 Article 75: avoidance prior to date
173. The observations submitted by the representa- for performance

tive of Austria support the approach of alternative A; 177. This article is the same as article 76 of 1964
the observations submitted by the representative of ULIS, except for a minor drafting change made by the
Norway suggest drafting modifications in paragraph 1 Working Group at the fifth session.125 There are no
of alternative A, and, with respect to paragraph 2, pending questions with respect to this article.
prefer the approach of alternative C.120

SECTION II. EXEMPTIONS

Article 76: excuse for non-performance
178. This article (article 74 in 1964 ULIS) deals

with the circumstances in which a party will be relieved
of liability even though he fails to perform the contract:
the. un~erlying legal issue is referred to in various ways
whIch mclud~ the. te~~s jorc,e majeure, impossibility
and supervemng disabIhty. ThIS problem was discussed
by the Working Group at its fifth session and was the
subject of intens~ve work by a drafting party established
dunng that sesslOn.126 At the end of the session the
Drafting Party reported that it had not been abie to
agree on a final draft, but had provisionally adopted
a tex.t, which, together with an alter~ative proposal
submItted by an observer, should be mcluded in the
report to facilitate later consideration of the article.
(These two texts are referred to as alternative A and
alternative B, respectively.)

179. At the end of the fifth session, the represen
tative of the United Kingdom (who also had served as
Chairman of the Drafting Party) agreed to prepare a
study of the unresolved questions presented by this
arti~le, and has submitted a detailed study on this
subJect. 127 It would not be feasible to summarize this
study; it will be sufficient to note that the study, in
a?~ition to analysi~g the p:oblem, se~s forth draft pro
VISIons for three arttcles whIch deal WIth distinct aspects
of the problem.128

180. Draft provisions are also proposed in the ob
servations submitted by the representative of Norway,
and comments on the topic are included in the obser
vations by the representatives of Austria and of Bul
garia.129
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Article 77 (deleted)

181. This article of 1964 ULIS is one of several
provisions which are designed to make clear that a
party who "avoided" the contract for breach does not
lose the right to claim damages (see para. 133, above).
The Working Group concluded that this point already
resulted from other articles and, consequently, that this
article should be deleted.130

SECTION III. EFFECTS OF AVOIDANCE

Article 78: damages; return of goods
or payments

182. This article of the revised text is the same as
in 1964 ULIS. However, in view of proposals for revi
sion made at the fifth session, the Working Group
deferred final action on the article. l31

183. The text of one proposal, set forth in the
report on the fifth session, would differentiate between
the effect of avoidance as to the innocent party (the
"avoiding" party) and the party in breach, and also
would distinguish between total and partial avoidance.132
No proposals have been submitted subsequent to the
session with respect to this article.

Article 79: necessity for return of goods

184. This article, as adopted at the fifth session, is
similar to article 79 of 1964 ULIS.133

185. The observations submitted by the represen
tatives of Austria suggest that in paragraph 2, sub
paragraph (a) is covered by paragraph (d) and there
fore may be deleted; it is further suggested that
subparagraph (e) may be deleted. The representative
of Norway suggests that subparagraph (d) should be
placed first. In addition, the reference in paragraph (d)
to acts of other persons should be deleted in view of
a general provision on this point to be added as article
12. (See para. 72, above).

Articles 80 and 81

186. No pending questions or proposals have been
presented with respect to these articles.134

SECTION IV. SUPPLEMENTARY RULES
CONCERNING DAMAGES

Article 82: basic rule on measure of damages

187. This article, which includes minor modifica
tions by the Working Group of article 82 in 1964
ULIS, appears at paragraph 165 of the report on the
fifth session. (In annex I, through a typing error in the
second sentence after "the loss which" there is an
omission of the phrase "the party in breach had fore
seen or ought to have foreseen at the time of ...").*

188. The observations submitted by the represen
tative of Norway propose that article 85 (with a draft-

>I< UNCITRAL Yearbook, vol. V: 1974, part two, I, 2.
130 Working group report on fifth session, pares. 135-137

(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).
131 Ibid.
132 Ibid., para. 143. Partial avoidance is provided for in

articles 46 and 74 of revised text.
133 Ibid., paras. 145-156. The text of a proposal appears at

para. 151.
134 Ibid., paras. 152-154 (art. 80); 155-156 (art. 81).

ing adjustment) be moved to article 82 as para
graph 2.135

Article 83: interest on sums in arrear

189. The Working Group approved this article in
the same !orm as in 19~4 ULIS.136 The only current
proposal IS the suggestlOn of the representative of
Norway that the reference to "habitual residence" is
unnecessary in view of the general provision in article
4 (b).137

Article 84: calculation of damages

190. This article, as approved by the Working
Group, appears at paragraph 176 of the report on the
~fth session. (In reproducing this article in annex I,
10 paragraph 1 the words "on the date" were omitted
before the concluding phrase "on which the contract
is avoided".) *

191. The revised text differs from the correspond
ing article of 1964 ULIS in two significant respects:
(l) the party claiming damages may, if he chooses,
rely instead on the general rule of article 82; 1964
ULIS seemed to restrict a buyer who has avoided the
contract to article 84; (2) article 84 of ULIS had
referred, in paragraph 2, to "the market in which the
transaction took place"-a test which in international
sales would be difficult of application. In place of this
language, the revised text refers to "the place where
delivery of the goods is to be effected". (In the revised
text, the place for such delivery is specified in ar
ticle 20.)

192. The only pending question is the suggestion
by the representative of Austria that the test for meas
uring damages in paragraph 1 should refer to the date
on which the goods were (or should have been) deliv
ered, rather than to the date on which· the contract
was avoided.las

Article 85: goods resold or bought
in replacement

193. The revised text is based closely on 1964
ULIS, but requires that the resale or repurchase be
made not only in a reasonable "manner" but also
"within a reasonable time after avoidance".139

194. As has been mentioned under article 82 (para.
191, above), the representative of Norway suggests
that the rule of article 85 should appear as a second
paragraph of article 82; a drafting change to show the
relationship between the two paragraphs is included in
the proposal. 140

Articles 86 and 87 (deleted)

195. The Working Group at its fifth session con
cluded that, in view of the revision of other articles in

>I< UNCITRAL Yearbook, vol. V: 1974, part two, I, 2.
135 Comments, observations by Norway (reproduced in this

volume, part two, I, 3).
136 Working Group, report on fifth session, paras. 166-167

(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).
137 Comments, observations by Norway (reproduced in this

volume, part two, I, 3).
138 Comments, observations by Austria. This proposal was

made at the fifth session and was considered by the Working
Group: report on fifth session, para. 170 (UNCITRAL Year
book, vol. V: 1974, part two, 1,1).

139 Working Group, report on fifth session, paras. 177-182
(reproduced in this volume, part two, I, 3).

140 Comments, observations by Norway (reproduced in this
volume, part two, I, 3).
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this section, articles 86 and 87 of 1964 ULIS became
unnecessary.141

Article 88: mitigation of loss
196. This article requires the innocent party to take

steps to mitigate the damages resulting from breach by
the other party. The Working Group at its fifth session
slightly relaxed the obligation imposed under 1964
ULIS; instead of "all reasonable measures", the inno
cent party is required to adopt "such measures as may
be reasonable in the circumstances"; certain clarifying
revisions also were made.142

197. The representative of Norway proposes stylis
tic modiJfications in this provision, and proposes that
it be supplemented by a second paragraph which would
deal with the obligation of the buyer to buy goods in
replacement and with the obligation of the seller to
resell.142 It would appear that this new paragraph would
provide illustrations of the most important applications
of the general principle stated in the article.

Article 89: damages in cases of fraud
198. This article, which permits recourse to appli

cable national rules to determine damages in cases of
fraud, is the same as in 1964 ULIS. The representative
of Austria proposes an amendment designed to make
clear that proof of fraud would not reduce the dam
ages recoverable under the uniform law.144

Article 90 (deleted)
199. The Working Group decided at the fifth ses

sion that this article was unnecessary and was of
doubtful value in relation to the usages of international
trade. The observations submitted by the representative
of Bulgaria suggest that the article should be retained.145

SECTION V. PRESERVATION OF THE GOODS

Articles 91 to 95
200. These five articles of 1964 ULIS deal clearly

and usefully with a practical problem: the need to
preserve goods when the buyer delays in taking deliv
ery or when the goods are rejected after their receipt
by the buyer. The Working Group decided to approve
these articles without change, and there are no pending
questions with respect to them.146

CHAPTER VI. PASSING OF THE RISK

A. GENERAL INTRODUCTION

201. In 1964 ULIS, the basic rule on passing of the
risk is the provision in article 97 (1) that risk shall
pass to the buyer "when delivery of the goods is
effected ...". As a result, consequences of great prac
tical significance turn on the concept of "delivery". This

141 Working Group, report on fifth session, paras. 183-187
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

142 [bid., paras. 188-194.
143 Comments, observations by Norway (reproduced in this

Yearbook, part two, I, 3).
144 Comments, observations by Austria (reproduced in this

volume, part two, I, 3).
145 Working Group, report on fifth session, paras. 200-201

(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1). Com
ments, observations by Bulgaria (reproduced in this volume,
part two, I, 3).

146 Working Group, report on fifth se8sion, paras. 202-205
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

concept was the subject of an elaborate definition in
article 19.

202. The Working Group, at its third session (Jan
uary 1972), gave intensive consideration to the use in
ULIS of "delivery" and concluded that its approach
was unsatisfactory.147 Part of the difficulty arose from
the fact that this single concept governed too many
distinct problems: e.g. the definition of the parties'
contractual obligations; the time for payment of the
price; passing of the risk of loss.148 As a result, the
definition became very complex. In addition, parts of
the definition which had been developed to deal with
one of these problems produced unintended conse
quences with respect to other problems to which it
was applied. For example, in an attempt to deal with
the problem of risk of loss when goods were non
conforming, the definition of "delivery" in article 19
provided that "delivery" consists in the handing over
of goods "which conform with the contract"-with the
result that non-conforming goods were accepted and
used by the buyer were never "delivered" to him. Such
a definition of "delivery" was not only artificial, but
it would lead to the unintended result that the risk of
loss indefinitely remained with the seller while the
goods were used (or even consumed) by the buyer.
To compensate for this problem, article 97 (2) set
forth a complex provision providing (in effect) for the
retroactive passing of risk where the buyer has neither
declared the contract avoided nor required goods in
replacement.149

203. Another example of the complication that re
sulted from the attempt to deal with problems of risk
of loss by way of a general definition of "delivery" is
provided by articles 19 (3) and 100. Article 19 (3)
included in the definition of "delivery" one of the
aspects of performance by transmission by carrier. This
provision was found to be inadequate as applied to
problems of risk, with the result that an exception to
article 19 (3) had to be set forth in article 100, which
opens: "If, in a case to which paragraph 3 of article 19
applies . . .". The necessity to refer back and forth
between the definition of "delivery" in article 19 and
the special rules on risk in chapter VI made it difficult
to read and understand the law; in addition, this ap
proach so complicated the drafting process that unin
tended and unfortunate consequences were produced
by a literal application of these various provisions.15o

204. In the light of these considerations, the Work
ing Group. at its third and fourth sessions took two
basic decisions. The first was to delete the definition
of "delivery" in article 19, and formulate the rules at
the outset of chapter III (e.g. article 20) in terms of

147 Working Group, report on third session (annex I), paras.
17-19 (UNCITRAL Yearbook, vol. III: 1972, part two, I,
A, 5).

148 The problem is discussed more fully in the report of the
Secretary-General on delivery in ULIS (A/CN.9/WG.2/WP.8,
UNCITRAL Yearbook, vol. III: 1972, part two, I, A, 1).

149 This special provision on risk of loss did not, however,
remove the basic difficulty in other settings that resulted from
the fact that ULIS seemed to say that the goods were never
"delivered" to the buyer even though he used (or consumed)
them.

150 Examples of such unintended consequences are given in
the report of the Secretary-General on delivery in ULIS, at
paras. 6-25 (risk of loss); 37-40 (time and place for payment
of the price).
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156 Comments, observations by Norway (reproduced in this
volume, part two, I, 3).

157 The observations by Norway refer to the United States
Uniform Commercial Code, section 2-509 (subparagraph (l)
(a» .

158 The question whether ·the exception should be retained
was discussed in the report of the Secretary-General on issues
presented by chapters IV-VI of ULIS, at para. 80 (UNCITRAL
Yearbook, vol. V: 1974, part two, 1,1).

159 It would appear that the "delivery" concept in article 19
(2) of ULIS which the current proposal would in substance
restore, made it necessary for ULIS to add article 101, which
provides: "The passing of the risk shall not necessarily be
determined by the provisions of the contract concerning ex
penses". The Working Group deleted this cryptic and unhelpful
provision.

B. PENDING QUESTIONS WITH RESPECT
TO CHAPTER VI

151 Preliminary discussions at the third session culminated
in decisions at the fourth session. Working Group, report on
third session (annex II) paras. 18-27; report on fourth session,
paras. 16-29 (UNCITRAL Yearbook, vol. III: 1972, part two,
I, A, 5).

152 Working Group report on third session (annex II) para.
17 (UNCITRAL Yearbook, vol. III: 1972, part two, I, A, 5).

153 Draft proposals for such a reformulation of chapter VI
were set forth and analysed in the report of the Secretary
General on issues presented by chapters IV-VI of ULIS, paras.
64·105 (UNCITRAL Yearbook, vol. V: 1974, part two, I, 5).

154 Working Group report on fifth session, paras. 207-212
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1).

155 Comments, observations by Norway (reproduced in this
volume, part two, I, 3). It is further suggested that the words
"deterioration of" be replaced by "damage to". This change
seems useful since "deterioration" might imply natural spoilage
or evaporation, whereas the article is concerned with casualties
in transit.

Article 96: in general

206. This general introductory article makes ex
plicit the rule (which is necessarily implicit in rules
on passing of the risk) that loss or deterioration
(damage) which occurs after the risk of loss has passed
to the buyer does not excuse the buyer from paying
for the goods. (Compare article 35 at para. 97 above.)
This article, as approved by the Working Group, is the
same as in 1964 ULIS. However, a decision was de
ferred as to whether the article should retain the refer
ence to acts of a third person "for whose conduct the
seller is responsible".154 The representative of Norway
proposes that such specific references be deleted in
favour of a general provision (proposed article 12,
para. 72, above) .155

Article 97: risk where the contract
involves carriage

207. Paragraph 1 of this article states the basic
rule which (in the absence of agreement or usage)
would apply to the most typical international sale:
where the contract involves carriage of the goods, risk
shall pass "when the goods are handed over to the
carrier for transmission to the buyer". The result is the

the specific steps that sellers shall take to fulfil their same as that reached under 1964 ULIS through a com-
contractual obligations to supply or deliver goods (see bination of article 19 (2) and article 97 (1).
para. 82, above).l51 The second decision was that 208 Th b
problems of risk of loss (the subject of chapter VI) . e 0 servations of the representative of Nor-

ld way suggest that the text approved by the Working
wou not be controlled by the concept of "delivery".152 Group be made explicitly inapplicable where "the seller

205. This second decision was implemented, at the is not required to deliver [the goods] at a particular
fifth session, by redrafting provisions of chapter VI so destination".156 A similar exception ("and no other
that risk of loss passes to the buyer when the seller place for delivery has been agreed upon") appears in
performs designated acts of performance of the contract article 19 (2) of 1964 ULIS; the above observations
--e.g. (article 97 (1» when "the goods are handed note that the proposed language is also found in one
over to the carrier for transmission to the buyer".153 of the modern formulations of commercial law.157

The problem of the effect of non-conformity of the 209. The Working Group may wish to consider
goods (which, under 1964 ULIS was dealt with, in whether such an exception is necessary, and whether
part, by an artificial definition of "delivery") is handled it might lead to misunderstanding. Presumably the con-
by an article (98 bis) addressed directly to the effect tractual requirement "To deliver" at a particular des-
of non-conformity on risk of loss. The result is a "
presentation of the rules on risk of loss more unified tmatlOn should be given effect in the present article

only in cases where such a requirement is expressed
and clearer than in 1964 ULIS. The presentation is in a manner (like "ex ship") which implies that transit
also somewhat briefer, since the Working Group con- risk remains on the seller. On this assumption, the
cluded that articles 99, 100 and 101 had become proposed language may be unnecessary, since all of the
unnecessary. provisions of the law yield to agreement by the parties

(articles 8, 9 (4); specific provision) to this effect
need not be made in individual articles.158 In addition,
a reference to a requirement "to deliver" at a particular
destination could lead to misunderstanding in connexion
with rules on risk of loss. Since the seller usually makes
the arrangements for carriage, the contract or shipping
instructions often specify the place to which the seller
is to dispatch the goods. In addition, some of the most
common forms of price quotations ("C. I. F." and
"C. & F.") imply that transit risks fall on the buyer
even though the seller must bear the cost of freight
to the named destination. In these, and in other types
of quotations ("freight prepaid: freight allowed", and
the like), framing the issue in terms of whether the
seller is required "to deliver" has been a source of con
fusion;159 the problems can be solved more readily in
terms of the narrower and more specific issue as to
whether the provision in question implies an exception
to the general rule that transit risks pass to the buyer
when the seller delivers the goods to the carrier. As has
been noted, such an implication from the contract is
given effect by article 8 and 9 (4) of the revised text.

210. Omitting such a special reference to a require
ment "to deliver" would also make unnecessary the
further provision, proposed in the observations by the
representative of Norway, dealing with the passing of
risk at "destination". Under the simpler text approved
by the Working Group, if the contract states (article 8),
or uses a trade term which implies (article 9 (4», that
transit risks remain on the seller, the point at the desti-
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nation at which risk passes would, of course, be gov
erned by any applicable provision of the contract or by
usage implied by trade term. In the absence of such
a provision, the transfer of risk would be governed by
article 98 of the revised text. Under that article, risk
would pass to the buyer when he takes over the goods;
when the buyer is late in taking over the goods, risk
passes to him from the moment when such a delay
constitutes a breach of contract.160

211. The observations by the representative of Nor
way propose clarifying amendments for paragraph 2 of
article 97, and also propose the addition of a third
paragraph based on ULIS article 100, which the
Working Group decided to delete.161

Article 98: risk where the contract does not involve
carriage

212. The comments of the representative of Nor
way propose clarifying amendments for paragraph 1,
and a revision of paragraph 2, based on a text placed
before the Working Group at the fifth session.162 The

100 In the proposed addition to deal with transfer of risk at
"destination", the concluding phrase "when time for delivery
has come" may be less clear than is article 98 (2) in dealing
with casualties that occur during a period allowed to the buyer
for taking the goods.

161 Working Group report on fifth session, para. 244
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 1). The
report of the Secretary-General on issues presented by chapters
IV-VI of ULIS, para. 87, discussed the question whether art.
100 of 1964 ULIS was needed in the setting of the revised
rules on risk (UNCITRAL Yearbook, vol. V: 1974, part two,
I, 5). . . .

162 Comments, observatIOns by Norway (reproduced m this
volume, part two, I, 3); Working Group report on fifth session,
paras. 233-238 (UNCITRAL Yearbook, vol. V: 1974, part two,
I, 1).

considerations with respect to the need for such a spe
cial provision would seem to be similar to those appli
cable to the proposal for a special provision as to
delivery at "destination" (see para. 210, above). (One
aspect of this proposal is to subdivide article 98, as
approved by the Working Group, into two articles
which would be numbered 98 and 98 his.)

213. In paragraph 2 of this article, the second sen
tence, dealing with identification of the goods, was
placed within brackets. The observations by the rep
resentative of Austria conclude that this sentence should
be retained.163

Article 98 bis: effect of non-conformity on passing
of the risk

214. The above article has been considered by the
Working Group, but final action was deferred until the
present session. l64 The significance of this article has
been discussed in paragraph 205, above. The repre
sentative of Austria concludes that the article is needed,
but proposes a redraft of paragraph 2. Amendments for
the article are also proposed by the representative of
Norway.165

163 Comments, observations by Norway (reproduced in this
volume, part two, I, 3). Reasons for retention of this provision
are set forth in the report of the Secretary-General on issues
presented by chapters IV-VI of ULIS, at paras. 83-84
(UNCITRAL Yearbook, vol. V: 1974, part two, I, 5).

164 Working Group report on fifth session, paras. 239-240,
241 (c) (UNCITRAL Yearbook, vol. V: 1974, part two, I,
1) .

165 Comments, observations by Austria, Norway (reproduced
in this volume, part two, I, 3). The latter proposal is in an
article numbered 98 ter.

5. Report of the Secretary.General(addendum): pending questions with respect to the revised text of a
uniform law on the international sale of goods (A/CN.9/100, annex IV) *

1. This annex completes the analysis of the ob
servations submitted by representatives of the Working
Group on the International Sale of Goods with respect
to pending questions. At the time documents A/CN.9/
WG.2jWP.21 and Add.1 were prepared, some of these
observations, in particular those submitted by the rep
resentative of the Union of Soviet Socialist Republics,
had either not yet been received or were not available
in English. For the sake of completeness' those com
ments of other representatives which were not men
tioned in the report of the Secretary-General are noted
herein.

Article 1
2. The representative of the Soviet Union recom

mended retention of the bracketed language in para
graph 2 in order to ~ake !he provision th~ same as the
corresponding provIslOn m the ConventIon on Pre
scription (Limitation) in the International Sale of
Goods.

3. The representative of Mexico suggested that the
language of paragraph 2 did not make it sufficiently
clear that the Uniform Law would not apply if the fact
that the parties had their places of business in differ-

'" 18 February 1975.

ent States did not appear in the contract or from the
dealings between, or from information disclosed by,
the parties at any time before or at the conclusion of
the contract. Therefore, he suggested the addition of
the words "and consequently the present Law shall not
apply" following the word "disregard".

4. The representative of Bulgaria suggested the in
sertion of a provision indicating that if parties who are
not otherwise governed by the Uniform Law choose it
as the law of the contract, that will not affect the appli
cation of any mandatory provisions of law which would
otherwise have been applicable. This matter is dis
cussed in the report at paragraphs 14-17.

Article 2
5. The representative of the Soviet Union recom

mended retention of the bracketed language in para
graph 1 (a) in order to make the provision the same
as the corresponding provision in the Convention on
Prescription (Limitation) in the International Sale of
Goods.

Article 3
6. The representative of the Soviet Union recom

mended retention of the bracketed language in para
graph 1 in order to make the provision the same as the
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corresponding provIsIon in the Convention on Pre
scription (Limitation) in the International Sale of
Goods.

7. The representative of Bulgaria pointed out that it
would be helpful if the text of paragraph 1 made it
clear whether or not the Law applies to the sale of
entire industrial complexes and factories. His com
ments point out that the text of paragraph 1 would
seem to exclude it. In considering this proposal it might
be kept in mind that the law governing the sale of
goods between the members of the Council for Mutual
Economic Assistance, the General Conditions of Deliv
ery of Goods Between Organizations of the Member
Countries of the Council for Mutual Economic Assist
ance (CMEA General Conditions of Delivery, 1968)
do apply to the sales of entire plants. See articles 24,
25,26, paragraph 6, 29, paragraph 2.

Article 4
8. The representative of the Soviet Union rec

ommended retention of the bracketed language in para
graph (a) in order to make the provision the same as
the corresponding provision in the Convention on Pre
scription (Limitation) in the International Sale of
Goods.

Article 9
9. The representative of Bulgaria urged that the

rule of paragraph 3 should be reversed. In case of con
flict the Law should prevail over usages unless the par
ties have agreed otherwise. He suggested that the cur
rent text would impose a variety of existing usages
that are unknown to parties in international trade.

10. This concern should be largely overcome by
the redrafting of paragraph 2. As the representative of
Austria points out, paragraph 2 needs simpHfication but
its point is that the only usages which bind the parties
are those of which the parties are aware or should be
aware because of the widespread use of the usage. The
proposal of the representative of Mexico l simplifies and
slightly changes the criteria, but the basic test remains
the same, the usage is so widely used and known that
it justifies an expectation that it will be observed with
respect to the transaction in question.

11. The representative of the Soviet Union called
for the omission of paragraph 4 for the reasons set out
in paragraph 82 of the report on the second session of
the Working Group. These reasons, which were not
accepted by the Working Group at that time, were
first: "that the language of paragraph 4 attempts to
draw a line between the effect of usages (a) for the
purpose of supplementing or qualifying terms and (b)
for the purpose of interpreting terms. [This distinction
was said to be] artificial and will pose practical diffi
culties. The second ground is that paragraph 4 binds a
party to an international usage even though that party
did not know and had no reason to know it".2

12. The redrafting of paragraph 2 as suggested by
the representative of Mexico may satisfy the second of
these two grounds.

1 Comments of the representative of Mexico, para. 36 (re
produced in this volume, part two, I, 3).

2 Report of the Working Group on the International Sale
of Goods on the second session, A/CN.9/52, para. 82
(UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2).

Article 10
13. In addition to the proposal of the representa

tive of Mexico for a redraft of article lOin. order to
simplify it and to eliminate the subjective element the
representative of Bulgaria has also suggested a 'pro
posed revision.

Article 12
14. The representative of Bulgaria recommended

keeping article 12 of the 1964 ULIS on the definition
of "current price". This article was dropped from the
text by the Working Group at its second session.3

15. The only provision in ULIS which employs the
term "current price" is in article 84 on the damages in
case of avoidance of the contract. "The Working
Group considered that it was inappropriate to set up
a general definition for a term which was used in only
one operative article of ULIS. Including a definition of
'current price' in article 84 would not unduly burden
the provisions of that article."4 Nevertheless, no con
sideration was given to defining "current price" when
article 84 was discussed by the Working Group at its
fifth session.5

Article 13
16. The representative of Bulgaria recommended

keeping article 13 of the 1964 ULIS which defines the
phrase "a party knew or ought to have known" rather
than deleting it as the Working Group recommended
at its second session.6 Apart from the difficulties with
the definition given by the 1964 ULIS, difficulties
which are discussed at length in the report of the Work
ing Group on its second session,7 i~ was pointed out
that the precise term being defined was used only in
articles 99, paragraph 2, and 100. Subsequently, the
Working Group recommended dropping these two
articles.8

Article 14
17. The representative of the Soviet Union ex

pressed the belief that the definition of "communica
tion" may need to be broadened if article 15 is retained.

Article 15
18. The representative of the Soviet Union recom

mended the deletion of article 15 because it relates to
the form of contracts and the consequences of the non
observance thereof. The representatives of Bulgaria
and, if article 15 is to be kept, of the Soviet Union
recommended amending article 15 to provide that the
contract must be in writing if the laws of at least one

3 Report of the Working Group on the International Sale
of Goods on the work of the second session, A/CN.9/52,
para. 97. (UNCITRAL Yearbook, voL II: 1971, part two,
I, A, 2.)

4 Ibid., Pllra. 99.
5 Progress report of the Working Group on the International

Sale of Goods on the work of its fifth session, A/CN.9/87,
paras. 168 to 176 (UNCITRAL Yearbook, voL V: 1974, part
two, I, 1).

6 Report of the Working Group on the International Sale
of Goods on the work of its second session, A/CN.9/52, para.
101. (UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2.)

7 Ibid., at paras. 102 to 109.
8 Report of the Working Group on the International Sale

of Goods on the work of its fifth session, A/CN.9/87, paras.
242 to 244 (UNCITRAL Yearbook, voL V: 1974, part two,
I, 1).
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Article 33
26. The representative of Bulgaria recommended

amending paragraph 2 to provide that the seller shall
not be liable when the buyer knew or could not have
been unaware of defects of the goods "at the time of
delivery of the goods, in the case of the goods con
cerned". The adoption of this proposal would lead to
the result that the buyer could not accept goods which
he knew had a defect and hold the seller responsible
for the reduced value of the goods.

27. The words "subparagraphs (a) to (d) of" in
paragraph 2 might be deleted since SUbparagraphs (e)
and (f) of paragraph 1 of the 1964 ULIS have pre
viously been deleted.

28. In the English language version the comma in
the last line of paragraph 2 should follow the word
"unaware" rather than the word "of".

Article 35
29. The representative of the Soviet Union recom

mended the retention of the second sentence in para
graph 1 by removing the brackets.

Article 38
30. The representative of Bulgaria recommended

amending article 38, paragraph 2 by adding the words
"and at the place where the buyer first has the oppor
tunity to examine the goods". The purpose of the
amendment would be to extend the time during which
the buyer could discharge his obligation to examine
the goods beyond the point of time at which "the
goods arrive at the place of destination" if at that time
the buyer did not have an opportunity to examine
the goods.

31. If the Working Group accepts this proposal,
it might consider redrafting the text which has been

of the countries in which the parties have their busi- (c) Handing over the documents giving title to pos-
ness so requires. This matter was discussed at length session and disposal of the goods.
by the Working Group at its second sessionll and by 23. Article 20 was drafted by the Working Group
the Commission at its fourth session.10 No decision at its third session, to present a complete and unified
was reached and the Commission concluded that the answer to the question at what point, and more spe-
Working Group should give further consideration both cifically at what place, does the seller complete his
to the principle of freedom of the parties to conclude obligation as to delivery of the goods. Completeness
oral contracts as well as to any modifications of the and unity were achieved by introducing paragraph (c)
specific language of the text of article 15.11 by the words "in all other cases". The result is that

Article 17 article 20 now provides the place at which the seller
is obligated to effect delivery of the goods if the

19. The representative of the Soviet Union sug- contract of sale involves the carriage of goods (para.
gested that this article should be identical to the cor- (a)) or if the contract relates to specific goods or to
responding provision in the Convention on Prescription unascertained goods and the other criteria of para-
(Limitation) in the International Sale of Goods. graph (b) are met. "In all other cases [delivery shall

20. The representative of Bulgaria supported the be effected] by placing the goods at the buyer's dis-
suggestion previously made in the second session of the posal at the place where the seller carried on business
Working Group12 that this article should be supple- at the time of the conclusion of the contract or, in the
mented by the following: absence of a place of business, at his habitual resi-

"Private international law shall apply to questions dence." (para. (c)).
not settled by the Uniform Law." 24. It would seem that each of the examples men-

tioned by the representative of Bulgaria would cur-
In support of this proposal it was suggested that the rently fall under paragraph (c). The Working Group
Uniform Law cannot attempt to provide a rule for all may wish to consider whether the current language
problems, which might arise and that the matter is of article 20 leads to the result desired.
best handled by referring back to the law appropriate 25. It would also appear that in the English version
under the rules of private international law. of article 20 (b) the words "were at or" were inad-

20a. When this matter was discussed by the Work- vertently left out following the word "goods" in the
ing group at its second session, the members agreed third line.
that it involved questions of principle that should be
decided by the Commission. IS

21. At its fourth session, the Commission con
cluded that it was not practicable to reach a decision
on this matter until the revised text of ULIS could be
read as a whole. Therefore, it concluded that the
Working Group should further consider the matter at
an appropriate time and take into consideration the
observations made at that session of the Commission.14

Article 20
22. The representative of Bulgaria suggested that

this article might be amended by providing for and
regulating several means by which .delive.ry c~uld be
effected which are not currently mentioned 10 arttcle 20:

(a) Handing over the goods for storage or bond
warehousing to a third party, who would hold and take
possession of them for the buyer;

(b) Handing over the goods to the buyer himself
or to his representative;

9 Report of the Working Group on the International Sale
of Goods on the work of its second session, A/CN.9/52, paras.
113 to 123. (UNCITRAL Yearbook, vol. II: 1971, part two,
I, A, 2.)

10 Report of the United Nations Commission on Interna
tional Trade Law on the work of its fourth session, Official
Records of the General Assembly, Twenty-sixth Session, Sup
plement No. 17 (A/8417), paras. 70 to 80. (UNCITRAL
Yearbook, vol. II: 1971, part one, II, A)

11 Ibid., para. 80.
12 Report of the Working Group on the International Sale

of Goods on the work of its second session, A/CN.9/52, para.
133. (UNCITRAL Yearbook, vol. II: 1971, part two, I, A, 2.)

13 Ibid. at para. 137.
14 Report of the United Nations. Commission ~>n InteIll;a

tional Trade Law on the work of its fourth seSSion, OfficlQl
Records of the General Assembly, Twenty-sixth Session, Sup
plement No. 17 (A/8417), para. 91. (UNCITRAL Yearbook,
vol. II: 1971, part one, II, A)
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15 Comments, observations by United Kingdom, para. 17
(reproduced in this volume, part two, I, 3).

ill Comments, observations by Norway (reproduced iii this
volume, part two, I, 3).

Article 82
45. The representative of the Soviet Union sug

gested that it would be preferable to include the possi
bility of full damages for proven losses.

Article 83
46. The second line of the English language version

should read "on such sum as is in arrear".

Article 78

43. If the Working Group accepts the proposals of
the representative of the United Kingdom in respect
to article 76, it may wish to consider the relationship
of the proposed article 76 tef15 and of the current
article 78.

44. The representative of Norway proposed a new
paragraph 3 which would read as follows:

"3. If the contract has been avoided in part, the
provisions of this article shall apply to such part
only."

Article 84
47. See the comments to article 12 above.

Article 96
48. The representative of the Soviet Union sug

gested deletion of the bracketed language in this article
in favour of a general provision on the liability of the
seller or buyer for the actions of the persons for whom
they are responsible. This proposal Js similar to that of
the representative of Norway.16

Article 98
49. The representative of the Soviet Union recom

mended retention of the bracketed sentence in para
graph 2.

suggested. The current language seems to imply that recourse to the remedies specified in articles 70 to 72
examination could be deferred until the goods arrive his, or".
at two physically separate places, the place of destina- Article 72 bis
tion and the place where the buyer can examine the
goods. 41. The representative of the Soviet Union supports

32. The representative of Bulgaria also recommends alternative A.
deleting from paragraph 3 the words "and the seller Article 76
knew or ought to have known, at the time when the 4
contract was concluded, of the possibility of such 2. The representative of the Soviet Union stated
redispatch". This recommendation is similar to that in that in preparing the final wording of this article, it
respect to paragraph 2 in that under certain circum- would be advisable to mention the basis of alterna-

tive A.stances it would prolong the seller's responsibility for
the quality of the goods for a longer period of time
than would the current text if the buyer could not
examine the goods at the port of destination.

Article 39
33. The representative of the Soviet Union recom

mended retention of the sentence in brackets in para
graph 1, using the word "different" rather than
"longer".

Article 42

34. The representative of the Soviet Union recom
mended keeping the bracketed language in paragraph 1.

Article 43 bis
35. The representative of the Soviet Union recom

mended keeping the bracketed language in paragraph 1.
Article 44

36. The representative of Austria suggested that the
words "by notice to the seller" in paragraph 1 dupli
cate the more precise formulation in the introductory
sentence of paragraph 2 and recommended that they
be deleted.

Articles 48,50 and 51
37. The representative of Bulgaria recommends re

insertion of articles 48, 50 and 51 of the 1964 ULIS.
As noted in A/CN.9/WG.2/WP.21/Add.l, paragraphs
140 and 142, the problems covered b~ ~hese articles
are treated elsewhere in the current reViSion.

Article 57
38. The representative of the Soviet Union found

the wording of article 57 "unacceptable" and stated
that "the price should be determined or determinable".

Article 67
39. The representative of the Soviet Union suggests

that the entire article might be eliminated for the sake
of simplicity.

40. The Working Group might wish to note that the
bracketed language in paragraph 1 should be "have
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INTRODUCTION

1. The Commission at its third session requested the
Secretary-General: "To commence a study on the
feasibility of developing general conditions embracing
a wider scope of commodities. The study should take
into account, inter alia, the conclusions in [a progress
report to be submitted at the fourth session], and the
analysis of the General Conditions of the Economic
Commission for Europe, to be submitted by the repre
sentative of Japan."1

2. Pursuant to this request, the Secretary-General
submitted to the Commission at its fourth session a
report comprising the first phase of the study on the
feasibility of developing general conditions embracing
a wider scope of commodities.2 This phase of the
study was direoted towards the identification and ana
lysis of the issues that were dealt with in the general
conditions the text of which appears in document
A/CN.9/R.6.

3. In the light of this report the Commission re
quested the Secretary-General "to continue the study
on the feasibility of developing general conditions em
bracing a wider scope of commodities, and to submit
the study, if possible, to the Commission at its fifth
session".3

4. In response to this decision, the Secretary-General
submitted to the Commission at its fifth session a
progress report on the second phase of the feasibility
study.4 On the basis of this report the Commission
requested the Secretary-General: "To submit to the
Commission at its sixth session his final study on the
feasibility of developing general conditions embracing
a wider scope of commodities and, to the extent feasi-

* 6 February 1975.
1 Report of the United Nations Commission on International

Trade Law on the work of its third session (1970), Official
Records of the General Assembly, Twenty-fifth Session, Sup
plement No. 17 (A/8017), para. 102 (b); UNCITRAL Year
book, vol. I: 1968-1970, part two, III, A. The study concerning
the ECE general conditions prepared by the representative of
Japan was distributed to representatives at the fifth session of
the Commission.

2 A/CN.9/54, UNCITRAL Yearbook, vol. II: 1971, part
two, I, B, 1.

3 Report of the United Nations Commission on International
Trade Law on the work of its fourth session (1971), Official
Records of the General Assembly, Twenty-sixth Session, Sup
plement No. 17 (A/8417), para. 106, UNCITRAL Yearbook,
vol. II: 1971, part one, II, 4.

4 A/CN.9/69.

ble, to commence the preparation of guidelines on this
subject and of a draft set of such general conditions".5

5. In accordance with this request, the Secretary
General submitted to the Commission at its sixth ses
sion a final report on the feasibility study.6 The report
concluded that "it appears feasible to draw up a set of
'general' general conditions that would be applicable
at least to a wide range of commodities."7

6. On the basis of this report the Commission re
quested the Secretary-General:

"To continue work on the preparation of a set
of uniform general conditions;

[and]

"
"to report to the Commission at its seventh ses

sion of this project."s

7. Annex I of the present report contains the draft
set of general conditions which has been prepared
pursuant to this request.

I. RELATIONSHIP BETWEEN THE PROPOSED GENERAL
CONDITIONS OF SALE AND THE UNIFORM LAW ON
INTERNATIONAL SALES

8. A previous report called attention to the dis
tinction between a document "which the parties to a
contract can use as the contract itself, provided that
they sign it and fill in those clauses wWch require
completion, such as those relating to the names of the
parties, price, port of dispatch, quantity and descrip
tion" and a document which "provide[s] a list of
clauses which the parties to a contract can incorporate
or refer to in their own contract ... [but which] is ...
not supposed to constitute the parties' contract."9 AI-

5 Report of the United Nations Commission on International
Trade Law on the work of its fifth session (1972), Official
Records of the General Assembly, Twenty-seventh Session,
Supplement No. 17 (A/8717), para. 43, UNCITRAL Year
book, vol. III: 1972, part one, II, A.

6 A/CN.9/78, UNClTRAL Yearbook, vol. IV: 1973, part
two, B.

7 Ibid., para. 198.
8 Report of the United Nations Commission on International

Trade Law on the work of its sixth session (1973), Official
Records of the General Assembly, Twenty-eighth Session, Sup
plement No. 17 (A/9017), para. 24, UNCITRAL Yearbook,
vol. IV: 1973, part one, II, A.

9 A/CN.9/18, para. 10, UNCITRAL Yearbook, vol. I:
1968-1970, part three, I, C. 1.
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though the terminology is not always consistent, the
fanner is generally referred to as a standard contract
while the latter is generally referred to as general
conditions.10

9. In practice there is a further distinction between
standard contracts and general conditions. Standard
contracts are normally printed on one or both sides
of one piece of paper. As a result of the limitations of
space, they tend to have clauses governing only a small
number of the total range of legal problems which
might arise in the formation or performance of the
contract.ll The remainder of the terms which govern
the substantive obligations of the parties are found in
trade usages and in the substantive law of some coun
try. Normally that country is the country of the party
or trade association which drafted the standard con
tract. In some standard contracts the reference to a
particular substantiv~ la'Y is specific, .in othe~s, it is
implied from the arbItratIOn clause whIch speCIfies the
location of the arbitration and provides for appeal on
matters of law to the local courts.

10. Since general condit!ons are not restric~ed to.a
single piece of paper, and mdeed are often pnnted m
small brochures, they tend to be long~r and govern by
their own terms more of the questIOns of contract
formation and performance than the standard con
tracts. Some general conditions are virtual codes ?f
the law of sales as applied to the type of. goods m
question. This is particularly true .in trades WIth a .long
history of international co-operatIOn between natIOnal
trade associations.

11. The all-inclusive nature of general conditions as
codes of the law of sales is often reinforced by a
reference of all disputes to arbitration under rules
either contained in the general conditions of sales or
in a separate document promulgated by the .s~me or an
allied trade association. The general condItIOns often
do not specify either the use of the substantive law
of sales of any country or the appeal to national courts
from the decision of the arbitration tribunal.

12. The interchangeability of statute and contra~t
is also evident when the role of the law of sales IS
examined. The principal function of a Il:a.tional law of
sales is to provide a set of genera~ condItIOns f?r s.ales
contracts. A basic framework of nghts and obllgatlons
is established and the parties need only agree on the

10 According to another definition, a standard contract. ':can
be described as a model contract or set of standard conditions
in the written form, the terms of whic~ have been fo!m~lated
in advance by an international agency m harmo~y with mter
national commercial practice or usage, and. which has. been
accepted by the contracting partie~ af!er havI,~g been adJus!ed
to the requiremen~s of the transac~lO~ m hand . C. M. Schmltt
hof, The UnificatIOn or HarmollizatlO!1. of Law by ~eans of
Standard Contracts and General Conditions, International and
Comparative Law Quarterly, 1968, vol. 17, p. 551, 557. qn
the other hand a number of standard contracts, as ~efined m
the text refer to the individual terms to be filled III ~y the
parties ;s the "speci~l conditions': .of ~,he contract whl1e the
printed terms are the general conditIOns .

11 The decision whether to use a standard contr~c.t or gen
eral conditions undoubtedly follows from the deCISIOn as to
the extent to which the general contract terms need to be set
down and the extent to which the parties can rely on g~neral
law and does not follow from the amC?u~t of paper aV~llable.
If general conditions are to be used, It IS always pOSSible to
have a short contract form which incorporates the general
conditions by reference.

elements unique to the individual contract, i.e. descrip
tion of t~e goods, quantity, price, delivery date, etc.
Th~ p~rhes a~~ free, however, to vary the rights and
obhgatl~ns ~nsmg out of the contract as those rights
and obhgatIOns would be determined by the general
law by expressly so providing in their individual con
tract. 12

13. Both the Uniform Law on International Sales
(~.LIS) an~ the proposed UNCITRAL general con
d~tl~ms are ~ntended to perform this function of pro
vIdlllg a baSIC framework of rights and obligations with
resl?ect to the international sale of goods just as the
natIOnal law of sales performs that function for domes
tic sales of goods.

14. It is because of this interchangeability of ULIS
and the proposed general conditions that it has been
suggested that once the revision of ULIS is completed
no UNCITRAL general conditions would be neces~
sary.13 However, the proposed general conditions will
still serve three functions. They will make available a
law of sales approved by UNCITRAL which the indi
vidual parties to an international sales contract can
make applicable to their transaction even though their
countries have not as yet enacted the revised ULIS.
Secondly, even after ULIS has been enacted by their
country, many businessmen and lawyers may feel more
comfortable with a text which they can adopt by agree
ment than with a new statute. If this estimate is correct
it would be better for UNCITRAL to furnish a set of
contract terms which the parties can adopt rather than
to leave this role completely to others. Thirdly, a set
of UNCITRAL "general" general conditions will fur
nish the basis on which special clam,es can be devel
oped for specialized trades as discussed in paragraphs
18 to 23 below.

15. It has also been pointed out previously by sev
eral representatives that any general conditions pro
posed by UNCITRAL should be in harmony with
ULIS.14 It would not make sense for UNCITRAL to
recommend that the Governments adopt one set of
solutions for common sales problems and to recom
mend that the parties adopt a different set of solutions
for exactly the same problems.

16. It was this thought which guided the prepara
tion of the draft set of general conditions attached to
this report as annex 1. As the work progressed, it be
came increasingly evident that the general conditions
would constitute a code of the law of sales for adoption
by the parties parallel to ULIS which is being revised
for enactment by the Governments. The best manner
for assuring that the general conditions would be in
harmony with ULIS was to use the language of ULIS

12 "The parties may exclude the application of the present
Law or derogate from or vary the effect of any of its provi
sions." Art. 5, revised text of the Uniform Law on Interna
tional Sales of Goods as approved or deferred for further
consideration by the UNCITRAL Working Group on the
International Sale of Goods at its first five sessions (herein
after cited as revised ULIS). A/CN.9/87, annex I (UNCITRAL
Yearbook, vol. V: 1974, part two, I, 2).

13 Report of the United Nations Commission on Interna
tional Trade Law on the work of its fifth session (1972),
Official Records of the General Assembly, Twenty-seventh Ses
sion, Supplement No. 17 (A/8717), para. 38, UNCITRAL
Yearbook, vol. III: 1972, part one, II. A.

14 Ibid.
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for the basic provisions of the general conditions.
Similarly the provisions on formation have been taken
from the Uniform Law on Formation of Contracts
(ULFC)l5 and the arbitration clause is that proposed
in the report of the Secretary-General on a prelimi
nary draft set of arbitration rules.16

17. If the Commission approves of this approach
to the drafting of the general conditions, all future
amendments to ULIS, ULFC or the UNCITRAL ar
bitration clause would be reflected in the final version
of these general conditions.

18. Because the general conditions are a part of
the contract between the parties, the Commission may
consider it appropriate to provide certain clauses which
are not considered appropriate for ULIS,17 A number
of additional clauses are suggested in annex I. Most of
the suggested new clauses would govern the trade in
all goods but several by their own terms would be
applicable only to the trade in specific categories of
goods.

19. It is probable that a set of general conditions
of the nature proposed would be adequate for the
trade in most goods. It would not, however, be suffi
cient for a number of specific trades. In some cases the
members of the trade would wish to vary the terms of
the general conditions (and, therefore, substitute a
solution different from that of ULIS also). In other
cases additional clauses not in the "general" general
conditions would be necessary. Examples of the latter
might include the designation of specific means of test
ing the quality of certain commodities or the length
and scope of the guarantee of quality after sale.

20. The Commission could approach this problem
in several different ways. It could publish a set of
"general" general conditions and invite individual im
porters, exporters or trade associations to adapt them
to their own needs as they see fit.

21. Alternatively, the Commission itself could pro
pose clauses to be substituted for or added to the
"general" general conditions for those specialized trades
in which such clauses are necessary or useful. If the
latter approach is chosen, the Commission may wish
to invite the representatives of these trades to partici
pate in the work of proposing the substitute and addi
tional clauses of the "general" general conditions for
the use of their trade.

22. Although the Commission could not preclude
individual importers, exporters or trade associations
from adapting the UNCITRAL general conditions to
their own needs even if it wished to, there are signifi
cant advantages if the process of adapting the "general"
general conditions to the needs of individual trades
were to take place under the aegis of the Commission.

23. This would tend to guard the uniformity of the
text. Deviations from the "general" general conditions

15 Register of Texts of Conventions and other Instruments
Concerning International Trade Law, vol. I (United Nations
Publication, Sales No. E.71.V.3.

16 A/CN.9/97 (reproduced in this volume, part two, III, 1).
17 One negative effect of including additional clauses is to

lengthen the text and make it more complicated. However, it
is difficult to see how this can be avoided if the general con
ditions are to provide in the contract agreed upon terms for
all major questions which can arise in the course of formation
and performance.

would have to be justified before they received the
Commission's approval. Deviations or additions to the
text could be standardized for related trades. All of this
might be represented by a single numbering system
which would permit easy cross-references between
different provisions on the same subject.

24. If the Commission approves this approach, the
end result would be a co-ordinated series of texts pro
posed by UNCITRAL. There would be a series of
uniform laws for adoption by Governments on the
validity and formation of sales contracts, on the sub
stantive law of sales CULIS), and on such other mat
ters as the Commission may later consider. There
would also be a set of "general" general conditions by
which the parties to the sales contract could, in effect,
adopt the uniform laws and a series of "special" gen
eral condition clauses which would adapt the "general"
general conditions to the needs of specialized trades.

25. Although the use of this procedure would pre
clude the drafting of a final text of the "general"
general conditions until the final text of the revised
ULIS is approved, and perhaps even until the Com
mission's work on formation and validity of contracts
is completed, it would not delay the Commission from
considering the clauses which should be substituted for
or added to the "general" general conditions for the
use of specialized trades. The revision of ULIS is suffi
ciently completed that the interested parties will have
few questions as to how the remaining issues to be
resolved would affect their trade. Moreover, it is doubt
ful that either the problems of contract formation or
validity would call for major variations from one trade
to another.

II. PROVISIONS ON FORMAnON

26. As noted in paragraph 16 above, the proposed
draft of the general conditions contains a chapter on
the formation of contracts taken from the Uniform
Law on the Formation of Contracts. In this respect it
is similar to many of the sets of general conditions
studied which also contain provisions on formation. 18

27. Such provisions raise a difficult conceptual
problem. The general conditions become binding on
the parties only by the contract of the parties. It is
difficult to see, therefore, how the provisions on for
mation can become binding until the contract has al
ready been formed.

28. This conceptual dilemma is of no concern un
less there is a dispute as to whether the contract was
ever formed, one party relying on an allegedly appro
priate national law, the other party relying on the
general conditions.

29. Two answers could be given to this difficulty.
A tribunal, and especially an arbitration tribunal, may
be willing to overlook the conceptual problem and de
cide the case on the basis of the text upon which the
two parties apparently agreed. This result is more
likely to occur if the parties habitually employ the
UNCITRAL general conditions in their transactions
with one another.

18 For a discussion of the provisions on formation in the
general conditions studied, see A/CN.9/78, paras. 30 to 36,
UNCITRAL Yearbook, vol. IV: 1973, part two, I, B.
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30. A second answer is that the provisions on for
mation were in the offer and therefore governed the
manner in which the offeree could accept the offer. If
this is an acceptable approach to the problem, the
Commission may wish to consider whether it should
also prepare a short standard form for the offer which
would clearly specify that the general terms of the
offer, including the manner of acceptance, were con
tained in the UNCITRAL general conditions. The
Commission may also wish to consider preparing a
similar short standard form for the acceptance.

III. USE OF TRADE TERMS

31. At its second session the Commission decided
that "it would be desirable to give the widest possible
dissemination to Incoterms 1953 in order to encour
age their world-wide use in international trade".l11 The
Commission may, therefore, wish to consider adopt
ing a clause in the general conditions by which Inco
terms 1953 are incorporated by reference as the defi
nition of those trade terms.20

32. However, the fact that Incoterms 1953 ap
proaches the unification of contract conditions in a
completely different manner from that of the general
conditions causes some difficulties in the integration of
the two. Incoterms 1953 starts with nine commonly
used trade terms (e.g. FOB, CIF, C and F) and de
fines the obligations of seller and buyer for each of
them.21 In this way the consequences of quoting a
price as, for example, FOB can be determined. On the
other hand general conditions, like a typical statute,
are organized in such a manner that all the problems
of delivery or payment or risk of loss are treated to
gether in one or consecutive articles. This is true
whether the general conditions are drafted for the trade
in only one industry or commodity or whether they
are "general" general conditions. The focus is not on
the trade term used but the substantive question to be
considered.

33. Another significant difference between Inco
terms 1953, and other definitions of trade terms, and
general conditions is that general conditions are drafted
in the form of a code and can be as complete as the
drafters wish whereas Incoterms 1953 are necessarily
limited. They do not purport to define all trade terms
used in international commerce nor do they state all
the obligations of seller and buyer. For instance, Inco
terms 1953 do not govern the obligations of seller or
buyer on breach of contract, a subject which is often
covered in general conditions.

34. There are several means by which the desire
to define the rights and obligations of the parties by

19 Report of the United Nations Commission on Interna
tional Trade Law on the work of its second session (1969),
Official Records of the General Assembly, Twenty-fourth Ses
sion, Supplement No. 18 (A/7618), para. 60 (3) (a),
UNCITRAL Yearbook, vol. I: 1968-1970, part two, I, A.

20 The draft set of general conditions in annex I contains
such a clause in article 2.1 (5).

21 In addition to the nine terms defined in Incoterms 1953,
two additional terms covering "Delivered ..." have been de
fined by the International Chamber of Commerce (ICC).
These two additional terms, which are not included in Inco
terms 1953, appear as a supplement in the brochure "Inco
terms 1953" published by the ICC. In the Register of Texts
they appear as a separate item under the general heading of
"Incoterms 1953".

reference to a trade term can be reconciled with the
desire to state the obligations of the parties beyond
those determined by the trade term. In some trades
different standard contract forms are drafted for sales
on FOB terms, on CIF terms, and for any other terms
commonly used in the particular trade.22 The forms
will differ only in respect to those provisions governed
by the trade term while the remaining provisions will
be identical.

35. Another approach is to include definitions of
some of the more important trade terms in the text of
a single set of general conditions. The definitions are
apt to be restricted in scope, setting forth fewer of the
rights and obligations of the parties than do Incoterms
1953. The remainder of the rights and obligations of
the parties, including some which Incoterms 1953 con
siders to flow from the use of the trade term, are set
out in other articles in..the general conditions. For ex
ample, the Uniform Commercial Code in the United
States of America defines "f.o.b.", "f.a.s.", "c.i.f.", "C
and F" and "Ex-ship" in sections 2-320 to 2-322.
However, risk of loss is governed by sections 2-509 and
2-510 no matter which trade term is used.

36. The approach which has been used in the draft
attached as annex I is to define the rights and obliga
tions of the parties as completely as possible in the
general conditions. Where necessary, the provisions of
the general conditions give different solutions depending
on the trade term used.23 At the same time these general
conditions incorporate the Incoterms 1953 definitions
by reference. Since this will lead to overlap, every effort
has been made to eliminate potential conflicts. How
ever, conflicts cannot be totally excluded and the Com
mission may wish to consider this problem.

IV. FUTURE WORK

37. The Commission may wish to consider whether
the preparatory work carried out at its direction is now
sufficiently advanced to enable it to decide on the
following:

(a) The continuation of its work in respect to de
veloping general conditions for use in the trade in a
broad range of goods; and if so

(b) Which approach should be followed;
(c) The methods of work.

(a) Continuation of the work
38. As has been pointed out earlier in this report,24

even after a revised ULIS is adopted, the proposed
general conditions may be useful in the following ways:

(a) They will make available a law of sales ap
proved by UNCITRAL which the individual parties to
an international sales contract can make applicable to
their transaction even though their countries have en
acted the revised ULIS;

(b) Many businessmen will feel more comfortable
with a text which they can adopt by agreement than
with a new statute;

22 e.g. see the list of standard forms of contract in the sale
of cereals drawn up under the auspices of the United Nations
Economic Commission for Europe in annex II.

23 For example, see article 15.1 (alternative A).
24 Para 14.
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(c) A set of UNCITRAL "general" general condi- (c) Methods of work
tions will furnish the basis on which special clauses can
be developed for specialized trades. 44. If the Commission decides that work on the

preparation of a set of general conditions should be
39. In the light of these observations, the Commis- continued and also that there should be identity of

sion may wish to conclude that work in respect of subst.~ce and use of language between these general
general conditions for use in the trade in a broad range condItIons and ULIS and ULFC, the final text of the
of goods should be carried forward. gen.e~al conditions could not be prepared until the

(b) Approach to be followed reVISIOn of UL~S and ULFC is completed. It was sug
gested that thIS need not retard the preparation of

40. It was suggested above that the best means of special provisions in substitution for or in addition to
assuring that the proposed general conditions would be the provisions of the "general" general conditions since
in harmony with ULIS is to use the language of ULIS the revision of ULIS has progressed to such a point that
for the basic provisions of the general conditions.25 few trades would be concerned as to how the matters
Similarly, it was suggested that the provisions on forma- yet to be decided would affect them. It was also sug-
tion might be taken from the Uniform Law on For- gested that the questions of formation and validity of
mation of Contracts for the International Sale of Goods. cont.racts are not apt to raise many questions unique to
Any future amendments to either Law would be re- partIcular trades.
flected in the terms of the general conditions. 45. In the light of these conclusions the Commis-

41. It was also suggested that the general conditions sion may wish to request the Secretariat to establish
could be adapted for the use of specialized trades by a study group, similar to the UNCITRAL Study Group
the preparation of special clauses which could be in on Interna~ional Pay~ents, that would be composed of
substitution for or in addition to the clauses in the representatIves of regIOnal economic commissions in-
"general" general conditions.26 To the largest extent pos- terested international organizations, trade associations
sible special clauses could be made uniform for several an~ other interested groups and to request the Secre~
trades with similar problems and a common numbering tanat to prepare, in consultation with such group
system might be developed which would facilitate cross- special provisions for the use of the trades for which
referencing between comparable provisions. such provisions would be desirable.

42. In the light of the above suggestions, if it now (ANNEX I
decides that work on the preparations of a set of gen- Draft general conditions of sale
eral conditions be continued, the Commission may wish
to consider whether it wishes to employ the text of the [Not reproduced in the present volume.]
revised ULIS and the Uniform Law on the Formation ANNEX II
of Contracts for the International Sale of Goods
(ULFC) as the basis for the basic provisions of the
general conditions.

43. The Commission may further wish to consider
whether it is desirable that the "general" general condi
tions be adapted for the use in specialized trades.

25 Para. 16.
26 Paras. 19 to 23.

List of general conditions cited in comments in Annex I

[Not reproduced in the present volume.]

7. List of relevant documents not reproduced in the present volume

Working Group on the International Sale of Goods, sixth session

Title or description

Provisional agenda .

France: proposal to replace article 10 of revised
ULIS .

Informational Chamber of Commerce: proposal to
replace article 10 of revised ULIS .

Proposal by Drafting Party II: article 2 (1 )(a) of
revised ULIS .

International Chamber of Commerce: observations

Norway: proposal to revise article 42(3) and
article 71 (2) of revised ULIS .

Proposal by Drafting Party III: revision of article
9 of revised ULIS . .

Document reference

AjCN.9 jWG.2jL.2

AjCN.9jWG.2jVIjCRP.1

AjCN.9jWG.2jVIjCRP.2

AjCN.9jWG.2jVIjCRP.3

AjCN.9jWG.2jVIjCRP.4

AjCN.9jWG.2jVI/CRP.5

AjCN.9 jWG.2jVI/CRP.6
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[Not reproduced in the present volume.]
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be developed for specialized trades. 44. If the Commission decides that work on the

preparation of a set of general conditions should be
39. In the light of these observations, the Commis- continued and also that there should be identity of

sion may wish to conclude that work in respect of subst.~ce and use of language between these general
general conditions for use in the trade in a broad range conditIOns and ULIS and ULFC, the final text of the
of goods should be carried forward. general conditions could not be prepared until the

(b) Approach to be followed revision of ULIS and ULFC is completed. It was sug
gested that this need not retard the preparation of

40. It was suggested above that the best means of special provisions in substitution for or in addition to
assuring that the proposed general conditions would be the provisions of the "general" general conditions since
in harmony with ULIS is to use the language of ULIS the revision of ULIS has progressed to such a point that
for the basic provisions of the general conditions.25 few trades would be concerned as to how the matters
Similarly, it was suggested that the provisions on forma- yet to be decided would affect them. It was also sug-
tion might be taken from the Uniform Law on For- gested that the questions of formation and validity of
mation of Contracts for the International Sale of Goods. cont.racts are not apt to raise many questions unique to
Any future amendments to either Law would be re- partIcular trades.
flected in the terms of the general conditions. 45. In the light of these conclusions the Commis-

41. It was also suggested that the general conditions sion may wish to request the Secretariat to establish
could be adapted for the use of specialized trades by a study group, similar to the UNCITRAL Study Group
the preparation of special clauses which could be in on Interna~ional Pay~ents, that would be composed of
substitution for or in addition to the clauses in the representatIves of regIOnal economic commissions, in-
"general" general conditions.26 To the largest extent pos- terested international organizations trade associations
sible special clauses could be made uniform for several an~ other interested groups and t~ request the Secre~
t d 'th"l bl db' tanat to prepare, in consultation with such group
ra es WI SImI ar pro ems an a common num enng special provisions for the use of the trades for which

system might be developed which would facilitate cross- such provisions would be desirable.
referencing between comparable provisions.

42. In the light of the above suggestions, if it now
decides that work on the preparations of a set of gen
eral conditions be continued, the Commission may wish
to consider whether it wishes to employ the text of the
revised ULIS and the Uniform Law on the Formation
of Contracts for the International Sale of Goods
(ULFC) as the basis for the basic provisions of the
general conditions.

43. The Commission may further wish to consider
whether it is desirable that the "general" general condi
tions be adapted for the use in specialized trades.

25 Para. 16.
26 Paras. 19 to 23.
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France: proposal to replace article 10 of revised
ULIS .
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replace article 10 of revised ULIS .
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INTRODUCTION

1. In response to decisions by the United Nations
Commission on International Trade Law (UNCITRAL),
the Secretary-General prepared a "Draft uniform law
on international bills of exchange and international
promissory notes, with commentary" (ACN.9/WG.IV/
WP.2).t 1 At its fifth session (1972), the Commission
established a Working Group on International Nego
tiable Instruments. The Commission requested that the
above draft uniform law be submitted to the Working
Group and entrusted the Working Group with the
preparation of a final draft.2

2. The Working Group held its first session in
Geneva in January 1973. At that session the Working
Group considered articles of the draft uniform law
relating to transfer and negotiation (arts. 12 to 22),
the rights and liabilities of signatories (arts. 27 to 40),
and the definition and rights of a "holder" and a
"protected holder" (arts. 5, 6 and 23 to 26).3

* 6 February 1975.
t UNCITRAL Yearbook, vol. IV: 1973, part two, II, 2.
1 Report of the United Nations Commission on International

Trade Law on the work of its fourth session, Official Records
of the General Assembly, Twenty-sixth Session, Supplement
No. 17 (A/8417), (UNCITRAL, report on the fourth session
(1971», para. 35, UNCITRALYearbook, vol. II: 1971, part
one, II, A. For a brief history of the subject up to the fourth
session of the Commission, see A/CN.9/53, paras. 1 to 7;
report of the United Nations Commission on International
Trade Law on the work of its fifth session, Official Records of
the General Assembly, Twenty-seventh Session, Supplement
No. 17 (A/8717), report on the fifth session (1972), para.
61 (2) (c) (UNCITRAL Yearbook, vol. III: 1972, part one,
II, A).

2 UNCITRAL, report on the fifth session (1972), para. 61
(1) (a), UNCITRAL Yearbook, vol. III: 1972, part one, II,
A).

3 Report of the Working Group on International Negotiable
Instruments on the work of its first session (Geneva, 8-19
January 1973), A/CN.9/77 (UNCITRAL Yearbook, vol. IV:
1973, part two, II, 1).

3. The second session of the Working Group was
held in New York in January 1974. At that session
the Working Group continued consideration of articles
of the draft uniform law relating to the rights and
liabilities of signatories (arts. 41 to 45) and consid
ered articles in respect of presentment, dishonour
and recourse, including the legal effects of protest and
notice of dishonour (arts. 46 to 62).

4. The Working Group held its third session at the
United Nations Office at Geneva from 6 to 17 January
1975. The Working Group consists of the following
eight members of the Commission: Egypt, France,
India, Mexico, Nigeria, Union of Soviet Socialist Re
publics, United Kingdom of Great Britain and Northern
Ireland, and United States of America. All the mem
bers of the Working Group were represented. The
session was also attended by observers of the following
members of the Commission: Argentina, Australia,
Austria, Brazil, Bulgaria, Czechoslovakia, Germany
(Federal Republic of), Hungary, Japan and Poland,
and by observers from the International Monetary
Fund, Bank for International Settlements, Hague Con
ference on Private International Law, Commission of
the European Communities, Council of the European
Communities and the European Banking Federation.

5. The Working Group elected the following officers:
Chairman: Mr. Rene Roblot (France)
Rapporteur: Mr. Roberto Luis Mantilla-Molina

(Mexico)
6. The Working Group had before it the following

documents: provisional agenda (A/CN.9/WG.IV/
WP.3); the draft uniform law on international bills
of exchange and international promissory notes, with
commentary (A/CN.9/WG.IV/WP.2)t revised text
of articles 5 (9) (b) and 12 to 41 of the uniform law
(A/CN.9/WG.IV/CRP.3); note by the Secretariat on
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DELIBERATIONS AND CONCLUSIONS
7. As at its first and second sessions, the Working

Group decided to concentrate its work on the sub
stance of the draft uniform law and to request the
Secretariat to prepare a revised draft of those articles
in respect of which its deliberations would indicate
modifications of substance or of style.

8. In the course of its session, the Working Group
considered articles 63 to 78 of the draft uniform law.
The Group also held a general discussion on the
desirability of including in the uniform law provisions
governing the limitation of legal proceedings and the
prescription of rights arising under a~ int~rnati(:mal

instrument. A summary of the Group s delIberations
and its conclusions are set forth in paragraphs 10 to
130 of this report.

9. At the close of its session, the Working Group
expressed its appreciation to the representatives of
international banking and trade organizations that are
members of the UNCITRAL Study Group on Inter
national Payments for the assistance they had given
to the Group and the Secretariat. The Working Group
expressed the hope that the members of the Study
Group would continue to make their experience and
services available during the remaining phases of the
current project.

NOTICE OF DISHONOUR (continued!
(ARTS. 63 TO 66)

Article 63
"Notice of dishonour may be given in writing or

orally and in any terms which identify the instru
ment and state that it has been dishonoured. The
return of the dishonoured instrument shall be suffi
cient notice."
1O. The purpose of notice of dishonour is to inf0t:rn

parties secondarily liable that the instrument was dIS
honoured by non-acceptance or by non-payment. Ar
ticle 63 lays down that the manner and form in which
such notice is given is immaterial provided that the
notice identifies the instrument.

11. The Working Group was agreed that the giving
of notice of dishonour should not be subject to any
formal requirements. The Group also was agreed that
notice of dishonour could be given orally.

12. The question was rai,sed :whet~~r the word,~
"notice of dishonour may be gIven m wntmg or orally
sufficiently covered all possible ways in which notice
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the desirability of preparing uniform rules applicable could be given, such as telex and telegram. The Work-
to international cheques (A/CN.9/WG.IV/CRP.5),* ing Group concluded that the present wording should
revised text of article 74 of the uniform law (AjCN.9j be modified so as to make it clear that notice of dis-
WG.IVjCRP.7); report of the Working Group on honour could be given in any form, including by
International Negotiable Instruments on the work of writing or orally.
its first session (A/CN.9j77),§ and report of the 13. It was pointed out that the proposed article did
Working Group on International Negotiable Instru- not provide a rule regarding the effect of a misdescrip-
ments on the work of its second session (A/CN.9/86)·11 tion such as the rule set forth in section 3-508 (3) of

the United States Uniform Commercial Code accord
ing to which a "misdescription which does not mislead
the party notified does not vitiate the notice . . .". The
Working Group, after deliberation, was of the view
that the present wording of article 63, namely that
notice may be given "in any terms which identify the
instrument:' sufficiently covered the case of misdescrip
tion. However, the Group requested the Secretariat to
clarify this point in the commentary to the article.

14. It was suggested that the giving of notice should
be understood to imply a demand for payment of the
instrument. This suggestion was not retained by the
Working Group on the ground that the purpose of
notice of dishonour was to inform parties secondarily
liable that the instrument had been dishonoured and
that the obligation to pay resulted from the uniform
law.

15. The view was expressed that article 63, in its
present wording, did not make it sufficiently clear
whether the purpose of the article was achieved by the
mere dispatch of the notice or only by the receipt
thereof. The Group was agreed that the requirement
to give notice was met by the dispatch of the notice
within the prescribed period of time, even if it had not
reached the party secondarily liable. The Secretariat
was requested to modify the wording of article 63
accordingly.

16. Doubts were raised whether the return of the
instrument without any further indication of the rea
son why it was returned constituted due notice of
dishonour. It was noted in this respect that an instru
ment could be returned for reasons other than dis
honour. The Working Group, after deliberation, was
of the view that if the instrument was returned for the
purpose of notice of dishonour, it should be accom
panied by a statement indicating that it had been
dishonoured.

17, The Working Group considered:
(a) To whom should fall the burden of proving that

the requirements of article 63 regarding the giving of
notice had been complied with, and

(b) Whether a rule specifying this issue should be
included in the article.
The Group was agreed that the burden of proof fell
to the person who, under article 63, was obliged to
give notice, and that article 63 should set forth an
express provision to that effect.

Article 64

*Reproduced in this volume, part two, II, 2.
§ UNCITRAL Yearbook, vol. IV: 1973, part two, II, 1.
II UNCITRAL Yearbook, yol. V: ~974, part tW?, II, 1.
4 The first article on notIce of dIshonour, article 62, was

considered by the Working Group at its second session (see
A/CN.9/86, paras. 135-140, UNCITRAL Yearbook, vol. V:
1974, part two, II, 1).

"Notice of dishonour must be given within the
two business days which follow:

"(a) The day of protest or, where protest is dis
pensed with, the day of dishonour; or

"(b) The receipt of notice from another party."
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18. Article 64 sets forth the period of time within
which notice of dishonour can duly be given. Thus, if
the date of maturity of the instrument falls on Monday,
the holder may present the bill for payment not only
on that day but also on Tuesday or Wednesday (art.
53 (d». In accordance with the decision taken by the
Working Group in respect of article 59, protest must
be made within the same period of time, i.e., at the
latest on Wednesday. Pursuant to article 64, notice of
dishonour can duly be given on the day of protest or
one of the two business days which follow, i.e., at the
latest on Friday.

When a party secondarily liable has received notice,
he in turn can duly give notice on the day on which he
has received notice or on one of the two business days
that follow.

19. The Working Group considered whether the
period of three days, as proposed in article 64, was a
sufficient time within which notice of dishonour could
be given. Under one view, this period was too short
because the person presenting the instrument for ac
ceptance or for payment (usually a bank) would need
additional time to advise his principal, who might be
in another country, that the bill was dishonoured and,
subsequently, to receive further instructions. The gen
eral view was, however, that it fell to the principal to
give, in advance, instructions to his agent regarding
the steps to be taken in the event that the instrument
was dishonoured. The Working Group, taking into
account the views expressed by banking and trade cir
cles that a period of three days was an adequate and
practical period in which to give notice, was agreed
that the rule set forth in article 64 regarding the period
of time within which notice could duly be given should
be maintained.

20. In the course of discussion the following ques
tions arose:

(a) Is notice of dishonour duly given if given by an
authorized agent of the holder or of the endorser who
received notice? and

(b) If the answer is in the affirmative, should the
uniform law set forth a special provision to that effect?

21. As to the first question, the Working Group
was agreed that notice of dishonour was duly given if
given by an authorized agent of the holder who was in
possession of the instrument, even if the instrument
had not been endorsed to him or endorsed in blank.

22. As to the second question, the prevailing view
was that the conclusion reached under the first ques
tion resulted from the relationship between the princi
pal and his agent. This relationship gave rise to a
great many complex questions which could not ade
quately be dealt with within a law on negotiable in
struments. Hence, these questions should be left to
national law. Furthermore, the Working Group was of
the view that, within the compass of negotiable in
struments, questions arising from an agency relation
ship were not restricted to the sole issue of notice of
dishonour, but also arose in respect of other issues,
such as that of presentment for acceptance. Therefore
to deal in the uniform law with agency relationships in
all instances where they arose, would complicate mat
ters to the extreme. On the other hand, to deal with an
agency in certain instances only might lead to the in-

terpretation that it was excluded in others. One rep
resentative expressed disagreement with this view and
stated that it would be desirable for the uniform law to
include a provision to the effect that, while all rights
and liabilities of the parties and of the holder were of
a personal nature, certain actions which they could
exercise under the uniform law, i.e., presentment for
acceptance, protest and notice of dishonour, could be
effected by them also through their agents.

23. With regard to the requirement under article
64 that notice of dishonour be given within the time
specified, the Working Group was agreed that the
article should clarify that such notice should be sent
by any means sufficient to bring the dishonour of the
instrument promptly to the notice of the party con
cerned.

Article 65
"( I) Delay in giving notice of dishonour is ex

cused when the delay is caused by circumstances
beyond the control of the holder. When the cause
of delay ceases to operate, notice must be given with
reasonable diligence.

"(2) Notice of dishonour shall be dispensed with:
"(a) Where the drawer or an endorser or a guar

antor has waived notice of dishonour expressly or by
implication, such waiver shall bind only the party
who made it;

"(b) Where the cause of delay in giving notice
continues to operate beyond 30 days after the last
date on which it should have been given;

"(e) As regards the drawer of the bill, where the
drawer and the drawee are the same person, or the
drawer is the person to whom the bill is presented
for acceptance or payment, or where the drawer has
countermanded payment, or where the drawee or the
acceptor is under no obligation to accept or pay the
bill;

"(d) As regards the endorser, where the endorser
is the person to whom the instrument is presented
for payment."
24. Paragraph (1) of article 65 sets forth the

ground justifying delay in giving notice of dishonour.
When delay is excused, the liability of the person,
whose duty it is to give notice, for damages (art. 66)
is not affected on the ground that there was no due
notice. Paragraph (2) states the cases in which notice
of dishonour is dispensed with. In such cases, the
person obliged to give notice is not liable for damages
under article 68. When considering article 62, the
Working Group concluded that the holder and the
party who received notice were dispensed from giving
notice to parties whose address did not appear on the
instrument or whose signature or address was illegible
(A/CN.9/86, para. 137, (iii».*

25. The Working Group expressed general agree
ment with the provisions of article 65.

26. It was observed that article 65, like articles 63
and 64, should make clear that "giving notice of dis
honour" had the meaning of sending or dispatching the
notice. The Working Group requested the Secretariat
to take this observation into account when redrafting
the article.

* UNCITRAL Yearbook, vol. V: 1974, part two, IT, 1.
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Paragraph (1)

27. The Working Group requested the Secretariat
to redraft paragraph (1) in the light of the observa
tions made by it in respect of articles 54 (l) and 61
(1) concerning delay in making presentment for pay
ment and in making protest respectively (see A/CN.9/
86, paras. 81 and 125).*
Paragraph (2)
Subparagraph (a)

28. The Working Group considered the question
whether a waiver of notice of dishonour should con
stitute a ground for dispensation. The Group agreed
with the provision set forth in the subparagraph in
view of the fact that, unlike in the case of presentment
for payment and in that of making protest, waiver un
der article 65 affected liability outside, and not on, the
instrument.
Subparagraph (b)

29. The view was expressed that, unlike in the case
of presentment for payment and in that of making
protest, notice of dishonour should be dispensed with
when, after the exercise of reasonable diligence, notice
could not be given to or did not reach the party sought
to be charged. Reference was made in this respect to
section 50 (2) (a) of the English Bill of Exchange
Act, 1882. The Working Group requested the Secre
tariat to base the redraft of subparagraph (b) on that
provision.
Subparagraphs (c) and (d)

30. The Working Group expressed agreement with
the principles underlying these subparagraphs and re
quested the Secretariat to draft a general rule covering
the provisions set forth therein.

Article 66
"Failure to give due notice of dishonour shall ren

der the holder liable to the drawer, the endorsers
and their guarantors for any damages that they may
suffer from such failure [provided that the total
amount of the damages shall not exceed the amount
of the instrument]."
31. Under this article, failure to give notice of dis

honour does not discharge parties secondarily liable of
liability on the instrument, but renders the party who
failed to give notice liable for damages resulting from
such failure. The draft article leaves open the ques
tion for consideration by the Working Group, whether
the total amount of damages should be limited to the
amount of the instrument.

32. The Working Group found itself in agreement
with the substance of the article, but made a number
of suggestions designed to improve clarity.

33. It was suggested that article 66 should make
clear that liability existed only for those damages which
were caused directly by negligent failure to give no
tice. Therefore, consequential damages which were not
caused directly by such failure should not be taken
into consideration.

34. The Working Group was agreed that the total
amount of the damages should not exceed the amount

* Ibid.

of the instrument. Consequently, the provision placed
between brackets should be retained. It was suggested
that the term "amount of the instrument" should be
redrafted so as to include the interest and expenses
which were due under articles 67 and 68.

35. It was further suggested that the article should
refer also to a party who took up and paid the instru
ment and proceeded against another party liable to him.

SUM DUE TO THE ItOLDER (ART. 67)

Article 67
"The holder may recover from any party liable,
"(a) At maturity: the amount of the instrument;
"(b) After maturity: the amount of the instru-

ment, interest due at (... ) per cent per annum above
the official rate of discount effective at the place of
payment [at the place where the holder has his resi
dence or place of business] calculated on the basis
of the number of days and of a year of (365) days,
and any expenses of protest and of the notices given;

"(c) Before maturity: the amount of the bill,
subject to a discount from the date of making pay
ment to the date of maturity, to be calculated at the
official rate of discount effective on the date when
the recourse is exercised at the place where the
holder has his residence or place of business."
36. Article 67 lays down what sums of money the

holder may recover from a party liable to him at ma
turity, after maturity (upon dishonour by non-pay
ment), and before maturity (upon dishonour by non
acceptance). At maturity, the holder may recover the
amount of the instrument. The amount may include
interest stipulated by the drawer as part of the sum
payable (art. 7). After maturity, the holder may re
cover this amount, delay interest and any expenses of
protest and of the notices given. Before maturity, the
amount of the instrument is subject to a discount.
Paragraph (a)

37. It was noted that the maturity date of a de
mand instrument was the date on which the instru
ment was presented for payment. The Secretariat was
requested to take this point into account when re
drafting the article.
Paragraph (b)

38. The Working Group expressed general agree
ment with the substance of paragraph (b), subject to
the following observations:

(i) The paragraph should specify from which date
interest was to run. The Group discussed vari
ous possibilities in this respect, e.g., the day of
maturity, the day of dishonour and the day of
protest. The Group concluded that interest
should run from the date of maturity by reason
of the fact that the holder had a legitimate ex
pectancy of payment on the date of maturity.
In this connexion, the question was raised
whether the holder, in the event of presentment
on one of the two business days which follow
the date of maturity, should nevertheless be
entitled to interest as of the date of maturity.
The Group concluded that the acceptor or the
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(ii)

(iv)

(iii)

party secondarily liable were liable as from the
date of maturity since, if payment were made
on, say, the second business day after that date,
he would have had the benefit of the amount
of the instrument. Accordingly, the Group con
cluded that the holder was entitled to interest
as from the date of maturity.
The paragraph referred to an official rate of
discount calculated on the basis of a year of
365 days. It was observed in this respect that
some countries had no official rate of discount
and that many banks calculated interest on the
basis of a year of 360 days. It was suggested
that reference to a "reasonable rate" or an
"average rate prevailing in respect of bills of a
similar type during the period between default
and payment" should replace the present word
ing. Under another view, the rate should be
determined by reference to the applicable na
tional law, e.g., the national law applying to
similar instruments in similar circumstances.
The Working Group requested the Secretariat
to conduct an inquiry on this point amongst
banking and trade institutions for the purpose
of obtaining information on current practices
in this respect.
The paragraph referred to the official rate of
discount effective at the place of payment [at
the place where the holder had his residence
or place of business]. Under one view, the rate
of discount should be the rate prevailing at the
place where the holder had his residence or
place of business since it was at that place
where he would pay interest on the sum of
money he might be obliged to borrow as a
result of the non-payment of the instrument.
Under another view, the holder should have an
option between the rate of discount prevailing
at either the place of payment or the place
where he had his residence or place of business
since such an option would best protect his
legitimate interests. The Working Group re
quested the Secretariat to consult with banking
and trade institutions and to report back to it
at a future session.
The paragraph referred to "any expenses of
protest and of the notices given". The question
was raised whether this wording included ex
penses resulting from bank charges, lawyers'
fees and costs of collection. The Working
Group concluded that the paragraph should
refer to any legitimate or necessary expenses
actually incurred, but that lawyers' fees were
not to be included in such expenses.

Paragraph (c)

39. The Working Group requested the Secretariat
to redraft paragraph (c) in the light of the conclusions
reached in respect of paragraph (b).

40. It was observed that, for the sake of harmony
with recent international legislation elsewhere, the
phrase "residence or place of business" should be
replaced by "habitual residence or seat of business".
The Working Group requested the Secretariat to take

i!1to a7count, when red~afting the paragraph, the de
hberatlOns and conclUSIons reached at its first and
second sessions in respect of "place of payment"
(A/CN.9/77,* para. 134 and A/CN.9/86,** para.
77).

SUM DUE TO A PARTY SECONDARILY LIABLE WHO PAID
THE INSTRUMENT (ART. 68)

Article 68

"A party who takes up and pays an instrument
may recover from the parties liable to him:

"(a) The entire sum which he was obliged to
pay in accordance with article 67;

"(b) Interest due on that sum calculated at the
highest permissible legal rate at the place of pay
ment from the day on which he made payment;

"(c) Any expenses which he has incurred."
41. Article 68 lays down what sums of money a

party secondarily liable who has paid the instrument
may recover from the acceptor or the maker, the
drawer, prior endorsers and their guarantors. For the
purpose of the article, it is not necessary that, when
such party paid the instrument, it was endorsed to
him or was endorsed in blank.

Paragraph (a)

42. The view was expressed that the words "the
entire sum which he was obliged to pay" should be
replaced by the words "the entire sum which he has
paid". The Working Group requested the Secretariat
that the revised text of the article should make clear
that the party who had taken up and paid the instru
ment should be entitled to only that amount which he
was obliged to pay and had paid. Thus, where an
endorser paid to the holder more than the holder,
under article 67, was entitled to, the drawer, an action
by the endorser against him under article 68, should
not be obliged to pay the amount the endorser had
paid but only the amount which the latter should have
paid. Similarly, if the endorser had paid to the holder
less than the sum which the holder, under article 67,
was entitled to, the endorser, under article 68, should
be entitled to that sum only.

Paragraph (b)

43. The question was raised at what rate interest
is due. It was pointed out that the "highest permissible
legal rate", referred to in article 68 (b), was unclear
and, because such a rate was not found in all coun
tries, impracticable. Moreover, a legal rate, in those
countries where it obtained, would not be acceptable
because it was often too low. It was suggested that
article 68 should refer instead to the highest customary
rate or the highest commercial rate. The Working
Group, after deliberation, concluded that the rate at
which interest should be paid should be the same as
the interest rate which would be adopted in respect of
article 67 (b). The Secretariat was therefore requested
to consult also on this point with banking and trade
institutions.

* UNCITRAL Yearbook, yol. IV: 1973, part two, II, 1.
** UNCITRAL Yearbook, yol. V: 1974, part two, II, 1.
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44. The Working Group discussed the question
whether interest should be paid from the date on which
payment was made to the holder under article 67 (as
proposed in the present wording of art. 68) or from
the date on which payment was demanded under ar
ticle 68. The Group expressed itself in favour of the
date on which payment was made under article 67,
on the ground that the party paying under article 68
had had the use of the sum involved.

Paragraph (c)

45. The Working Group was agreed that the ex
penses referred to in paragraph (c) should be only
the legitimate and necessary expenses actually incurred
(see para. 38, subpara. (iv) above). Thus lawyers'
fees were not to be included in the expenses.

General observations
46. It was pointed out that under article 50 of the

Geneva Uniform Law on Bills of Exchange and
Promissory Notes an endorser who had taken up and
paid a bill of exchange or a note could cancel his own
endorsement and those of subsequent endorsers. The
Working Group concluded that the uniform law should
reach a similar result and requested the Secretariat to
take the Geneva rule into account when revising the
present text of the draft uniform law.

47. It was observed that a party who had taken up
and paid the instrument might under certain circum
stances, Le., when the instrument was endorsed to him
or was endorsed in blank, be a holder thereof. In such
a case the question arose whether, if such party in turn
claimed payment from a party liable to him, he would
claim payment under article 67 or article 68. The
Working Group was of the view that, in this case,
article 68 should apply and that articles 67 and 68
should be revised in a way that would achieve this
result.

DISCHARGE OF LIABILITY (ART. 69)

Article 69
"( 1) Liability of a party on an instrument is

discharged by:
"(a) Payment in accordance with articles 70 to

75 or 80;
"(b) Renunciation in accordance with article 76;
"(c) Reacquisition of the instrument by a prior

party in accordance with article 77;
"(d) Discharge of a prior party in accordance

with article 78 (l);
"(e) Absence of his assent to a qualified accept

ance in accordance with article 40 (2).
"( 2) A party is also discharged of his liability on

the instrument by any act or agreement which would
discharge him of his contractual liability for the pay
ment of money."
48. Paragraph (1) of article 69, as the first article

of part VI on discharge, is declaratory in that it sets
forth the ways, mentioned in other articles of the uni
form law, by which a party is discharged of liability
on the instrument. Paragraph (2) of the article lays
down that, in addition to the grounds of discharge set

forth in the uniform law, a party shall also be dis
charged of liability on the instrument under circum
stances which under the applicable national law would
discharge him of a contractual liability for the payment
of money.
Paragraph r1)

49. Doubts were expressed regarding the usefulness
of a declaratory paragraph setting forth the ways by
which, under the uniform law, a party is discharged
of liability on the instrument. It was noted that, with
the exception of article 23 which the Working Group
had decided to delete, other parts of the uniform law
did not open with a declaratory paragraph. Further
more, an enumeration of ways by which a party is
discharged, was not necessarily exhaustive since there
might be other provisions in the uniform law which
would lead to discharge. On the other hand, it was
observed that an enumeration of the ways by which
a party can be discharged would ensure a better un
derstanding of the law. It was also pointed out that
with the deletion of paragraph (2) of article 69, the
significance of paragraph ( 1) would be more than
merely declaratory in that the various ways by which
a party is discharged, set forth in the paragraph, would
be limitative.

50. The Working Group decided to re-examine the
usefulness of paragraph (1) at a later stage and re
quested the Secretariat to place the paragraph, in the
revised version of the uniform law, between brackets.
Paragraph (2)

51. The Working Group considered the effect which
paragraph (2) could have on the provisions concern
ing discharge and also the question as to what extent
other articles of the uniform law concerned cases which
paragraph (2) was intending to cover.

52. It was noted that paragraph (2) was intended
to comprise, inter alia, the case where a party liable
on the instrument deposited the amount due by him
into court or with another competent authority and
where such an act constituted payment under the ap
plicable national law. The Working Group was agreed
that a deposit made in these circumstances should also
constitute payment under the uniform law and, as such,
should be dealt with under article 70 concerning pay
ment.

53. It was further noted that paragraph (2) was
intended to cover cases where a party liable on the
instrument was discharged of liability, under the appli
cable national law, by such acts as novation, convey
ance of land, assignment of land, etc. The Working
Group was of the opinion that also these cases should
be governed by the provisions of article 70 concerning
payment.

54. The Working Group was agreed that any other
ways by which a party could be discharged under the
applicable law and which paragraph (2) intended to
cover, such as a waiver outside the instrument, should
fall within the provision of articles 24 and 25, i.e.,
could be raised as a defence against the holder though
not against the protected holder.

55. In view of the above considerations, the Work
ing Group concluded that paragraph (2) served little
purpose and should be deleted.
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PAYMENT (ARTS. 70 TO 73)

Article 70
" (1) A party is discharged of his liability on the

instrument when he pays the holder or a party sub
sequent to himself the amount due pursuant to arti
cles 67 or 68.

"(2) A person receiving payment of an instru
ment in accordance with paragraph (1) shall de
liver the receipted instrument and any authenticated
protest to the person making the payment."
56. Under article 70, a party is discharged of liabil

ity when he makes payment under either article 67 or
article 68, whether or not such payment is made in
good faith or without negligence. Article 70 should be
read in conjunction with article 24 (3), according to
which a party is obliged to pay the holder even if a
third party has a claim to the instrument against the
holder. Article 70 should also be read in conjunction
with article 22 (1) under which a person who acquires
an instrument through an uninterrupted series of en
dorsements is a holder even if one of the endorsements
is forged, provided that such person is without know
ledge of the forgery. Therefore, payment under artiole
70 to such holder discharges the payor irrespective of
the fact that the payor knew or did not know of the
forgery. It follbws that payment made to the forger, to
the person who took the instrument from the forger
with knowledge of the forgery, or to the person who
took an instrument on which the series of endorsements
is interrupted, is not a discharge.

Paragraph (1)
Payment before maturity
57. The Working Group was agreed that with re

spect to payment made before maturity:
(a) The holder cannot be compelled to receive pay

ment, and
(b) If the drawee, the acceptor or the maker made

payment, they would do so at their own risk.
The Group was of the view that, although these

rules could be deduced from article 70-namely that
a party is discharged when he makes payment pursu
ant to articles 67 or 68-article 70 itself should state
clearly the legal effect of payment before maturity.
The Group therefore requested the Secretariat to in
clude in article 70 a separate paragraph based on the
wording used in article 40, subparagraph 1, of the
Geneva Uniform Law on Bills of Exchange and Prom
issory Notes.

Payment to a holder
58. The Working Group considered in what cir

cumstances payment to a holder, as defined in article
5 (b), would constitute a discharge.

59. The Working Group was agreed that there
should be a direct relationship between, on the one
hand, the right of a holder to demand payment and,
on the other hand, payment to such holder operating
as a discharge. Therefore, in the view of the Group,
when a holder is entitled to payment by a party liable
to him, notwithstanding the fact that a third party has
a claim to the instrument, payment made to the holder
should constitute a discharge even if the party paying

knew of the claim. For example: the payee endorses
the instrument to A as a result of fraud committed on
him by A; A demands payment from the acceptor who
knows of the fraud. Under article 24 (3) the ac
?eptor can~ot invoke the claim of the pay~e to the
Ills~rument III orde~ to avoid liability and is therefore
oblIged to pay the Illstrument to A even if he knew of
the fraud. ~herefore.' payment by. the acceptor to A
should constItute a discharge even If made with knowl
edge of the claim which the payee has to the instru
ment.

60. Similarly, when a holder is not entitled to pay
!Uent on the grou~d that a third party has claimed the
Illstrument from him and had informed the party liable
of such claim, payment to the holder should not oper
ate !is a discharge. For example, the payee endorses
the Illstrument to A as a result of fraud committed on
him by A; the payee claims the instrument from the
holder and informs the acceptor of the fraud commit
ted.; A demands payment from the acceptor. Under
article 24 (3), the acceptor can invoke the claim of
the payee to the instrument and thus avoid liability.
Therefore, payment by the acceptor to A should not
constitute a discharge.

61. The Working Group considered the special
case of an instrument endorsed in blank and stolen
from its owner. Under article 24 (3), the thief is enti
tled to demand payment from a prior party unless the
owner of the instrument claims the instrument from
the thief and informs the prior party that it has been
stolen. It follows that under the draft uniform law if
the owner has not claimed the instrument from the
thief, payment by the prior party to the thief consti
tutes a discharge, even if that party had knowledge of
the theft. The Group took the view that this conse
quence might not be justified and decided to recon
sider it in the context of article 24 (3). In this con
nexion, it was suggested that a distinction should be
made between the case where the holder demanding
payment was the thief himself and the case where
payment was demanded by a holder who had received
the instrument from the thief and who was not a pro
tected holder.

Payment of an instrument on which an endorsement
was forged

62. The Working Group considered in what cir
cumstances payment of an instrument on which an
endorsement was forged constituted a discharge.

63. The Working Group was agreed that payment
by a party liable to a person who qualifies as a holder
under article 22 should operate as a discharge whether
or not such party knew of the forgery. For example:
the instrument is stolen from the payee; the payee's
signature is forged by the thief who endorses the
instrument to A; A endorses the instrument to B who
takes it through an uninterrupted series of endorse
ments without knowledge of the forgery. Under article
22, B is a holder and, as such, may demand payment
from the acceptor. Therefore, payment by the acceptor
operates as a discharge, even if he knows of the
forgery.

64. The Working Group was agreed that payment
by a party liable to a person who did not qualify as a
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holder under article 22, for instance because that per
son knew of the forgery, should:

(a) Constitute a discharge if such payment was
made without knowledge of the forgery, and

(b) Not constitute a discharge if payment was made
with knowledge of the forgery.
Pursuant to the conclusions reached by the Group
with respect to the definition of "knowledge" in article
6 (A/CN.9/77,* para. 70), the Secretariat was re
quested to re-examine whether the concept of know
ledge, used for the purpose of construing the above
rules, should include the element of actual knOWledge
only or also lack of knowledge because of gross
negligence.

Impersonation

65. The Working Group considered in what cir
cumstances payment of an instrument to a person who
presents himself wrongfully as the payee or to the per
son to whom the instrument was especially endorsed
constitutes a discharge.

66. The Working Group was agreed that payment
made to an impostor should be governed by the same
rules that apply to the case where payment is made to
the person who forged an endorsement. Therefore,
payment made without knowledge of the fact that the
person demanding payment is an impostor should oper
ate as a discharge. Conversely, payment made with
such knowledge did not so operate.

Paragraph (2)
67. The Working Group expressed agreement with

the provision set forth in paragraph (2), subject to the
suggestion that the text should make clear that the
person receiving payment should also deliver a re
ceipted account as provided in article 50 of the Geneva
Uniform Law on Bills of Exchange and Promissory
Notes. In the view of one representative, the person
paying the instrument had the right to claim a receipt,
the protest if any, and the instrument itself.

68. The question was raised whether a person re
ceiving payment was obliged to endorse the instrument
to the payor. The Working Group was of the view
that the uniform law should not set forth a provision
to that effect on the ground that such an endorsement
could in certain circumstances impose liability on the
person who received payment.

Article 71
"( 1) The holder may take partial payment from

the drawee or the acceptor or the maker. In that
case:

"(a) The acceptor or the maker is discharged of
his liability on the instrument to the extent of the
amount paid; and

"(b) The instrument shall be considered as dis
honoured by non-payment as to the amount unpaid.

"(2) The drawee or the acceptor or the maker
making partial payment may require that mention of
such payment be made on the instrument and that
a receipt therefore be given to him.

'" UNCITRAL Yearbook, vol. IV: 1973, part two, II, 1.

"(3) When an instrument has been paid in part,
a party who pays the unpaid amount shall be dis
charged of his liability thereon, and the person re
ceiving the payment shall deliver the receipted in
strument and any authenticated protest to the party
making the payment."

69. Article 71 provides that the holder is not
obliged to take partial payment. However, if he does
take partial payment, the liability of the other parties
liable on the instrument is discharged pro tanto.

70. The Working Group expressed agreement with
the substance of article 71.

71. It was suggested that the phrase "the holder
may take partial payment" should be redrafted in order
to make clear that the holder was not obliged to take
partial payment. The Working Group requested the
Secretariat to modify the wording of article 71
accordingly.

72. The question was raised whether the article
should cover also cases of partial payment made by
parties secondarily liable upon dishonour. The Work
ing Group considered that this question should not be
dealt with in the framework of article 71. It requested
the Secretariat to consider this question and, if need
be, draft a separate article covering the point raised.

Article 72
"( 1) The holder may refuse to take payment in a

place other than the place where the instrument was
duly presented for payment in accordance with arti
cle 53 (t).

"[(2) If payment is not then made in the place
where the instrument was duly presented for payment
in accordance with article 53 (f), the instrument
shall be considered as dishonoured by non-pay
ment.]"
73. Article 72 provides that the holder is not

obliged to take payment in a place other than the
place where the instrument must be presented for pay
ment in accordance with article 53 (f). Refusal by the
holder to take payment in these circumstances results
in dishonour by non-payment.

74. The Working Group expressed agreement with
the substance of article 72. It was also agreed that
paragraph (2), placed in brackets, should be retained.

Article 73
"( 1) Where an instrument has been materially

altered as to its amount, any person who pays
the instrument pursuant to such alteration without
knowledge of the alteration shall have the right to
recover the amount by which the instrument was
raised from the party who so altered the instru
ment or from any subsequent party, except a party
who was without knowledge of the alteration at the
time he transferred or negotiated the instrument.

"(2) In any other case of alteration which is
material, as defined in article 29 (2), any person
who pays the instrument pursuant to such alteration
without knowledge of the alteration shall have the
right to receive the amount paid by him from the
person who altered the instrument, or from any
subsequent party except a party who was without
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knowledge of the alteration at the time he trans
ferred or negotiated the instrument.

"(3) Where the signature of the drawer or the
maker has been forged, any person who pays the
instrument without knowledge of the forgery shall
have the right to recover the amount paid by him
from the person who forged the signature of the
drawer or of the maker, or from any party subse
quent to the drawer or the maker except a party
who was without knowledge of the forgery at the
time he transferred or negotiated the instrument."
75. Article 73 deals with the rights of a person who

pays an instrument that has been materially altered
or on which the signature of the drawer or the maker
has been forged. Under the article, such a person, if
he paid without knowledge of the material alteration
or of the forgery, is entitled to recover the amount
paid in error from the person who materially altered
the instrument or who forged the drawer's or the mak
er's signature, as the case may be, and from any per
son and any party subsequent to himself who took the
instrument with knowledge of the alteration or the
forgery.

76. The Working Group, after deliberation, was of
the view that article 73 should not be retained on the
ground that it dealt with complex situations giving
rise to actions outside the instrument. Such actions
should not be governed by the uniform law but be left
to national law.

PAYMENT OF AN INSTRUMENT DENOMINATED
IN FOREIGN CURRENCY (ART. 74)

Article 74
A lternative A

"(1) (a) Where an instrument is made payable
in a currency which is not that of the country where
payment takes place, the sum payable shall be paid
in the currency of that country.

"(b) When such instrument is paid in the cur
rency of the country where payment takes place, the
amount payable shall be calculated according to the
rate of exchange on the day of maturity or, if so
specified, according to the rate of exchange indicated
on the instrument.

"(2) Where such instrument is dishonoured by
non-acceptance or by non-payment, the sum pay
able shall be paid in the currency of the country
where payment takes place. In that case, the holder
may at his option demand from the party liable that
the amount payable shall be calculated according to
the rate of exchange on the day of dishonour, or the
day of maturity or the day of payment.

"(3) The provisions of paragraphs (1) and (2)
shall not apply when the drawer or maker has stipu
lated on the instrument that payment be made in a
specified currency."

Alternative B
"(1) Where an instrument is made payable in a

currency which is not that of the country where
payment takes place, the sum payable shall be paid
in the currency stated on the instrument.

"(2) (a) The provision of paragraph (1) shall
not ap~ly when the drawer or maker has stipulated
on the Instrument that payment be made in the cur
rency of the country where payment takes place. In
that case, the amount payable shall be calculated
accor~ing to. the rate. of exchange on the day of
matunty or, If so speCIfied, according to the rate of
exchange indicated on the instrument.

"(b) When an instrument containing such a stip
ulation is dishonoured by non-acceptance or by non
payment, the holder may at his option demand from
the party liable that the amount payable shall be
calculate? according to the rate of exchange on the
day of dIshonour, or the day of maturity, or the day
of payment."
77. Article 74 lays down rules with respect to pay

ment of an instrument denominated in a currency
which is not that of the place of payment. The draft
uniform law sets forth alternative texts. Under alter
!1ati~e A, the payor ha~ the .option to make payment
In eIther the currency In WhICh the instrument is de
nominated (foreign currency) or in the currency of
the place of payment (local currency). Under alter
native B, the payor is obliged to pay in the foreign
currency stated on the instrument.

78. The Working Group also had before it a re
vised version of alternative B, considered and adopted
by the UNCITRAL Study Group on International
Payments at its ninth meeting in October 1974. The
text of that version is as follows:

"(1) An instrument shall be paid in the cur
rency in which the amount of the instrument is
expressed.

"(2) The drawer or the maker may indicate on
the instrument that it shall be paid in a specified
currency other than the currency in which the
amount of the instrument is expressed. In that case:

"(a) The instrument shall be paid in the cur
rency so specified.

"(b) The amount payable shall be calculated ac
cording to the rate of exchange indicated on the
instrument. Failing such an indication the amount
payable shall be calculated according to the rate of
exchange for sight drafts on the date of maturity.

"(i) Ruling at the place of payment, if the spec
ified currency is that of that place (local
currency).

"(ii) Determined according to the usages of the
place of payment if the specified currency
is not that of that place (non-local cur
rency) .

"(c) When such instrument is dishonoured by
non-acceptance tlle amount payable shall be calcu
lated according to the rate of exchange indicated on
the instrument. Failing such an indication the
amount payable shall be calculated according to the
rate of exchange on the date of such dishonour.

"(d) When an instrument is dishonoured by non
payment the amount payable shall be calculated ac
cording to the rate of exchange indicated on the
instrument. Failing such an indication:

"(i) The amount payable by the acceptor or the
maker shall be calculated, at the option of
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87. Under paragraph 2 (b) (i), in the absence of
an indication of a rate of exchange, the amount pay
able shall be calculated according to the rate of ex
ch~?ge for sight drafts on the date of maturity pre
val1mg at the place of payment. The question was
raised whether the "place of payment" was the place
where the instrument must be presented for payment
under article 53 (f) or whether that place was the
place where payment was actually made. The Group
concluded that the term "place of payment", in sub
paragraphs (2) (b) (i) and (ii), referred to the place
where the instrument must be presented for payment
under article 53 (f).

s~. One observer drew attention to article VIII,
sectIOn .2 (b) of the Articles of Agreement of the
InternatIOnal Monetary Fund under which "exchange
contrac~s which involve the currency of any member
an~ whIch are contrary to the exchange control regu
ll;ltlons of ~hat member maintained or imposed con
sIstently WIth [the Fund] Agreement shall be unen
force~ble in the territories of any member". In the view
of thIS observer, either the Convention or the uniform
law, as the matter was ultimately decided should state
th~t the reference to applicable exchange 'control regu
latIons should be understood to mean not only those
of the forum itself but also those that the forum was
boun~ to. apply by virtue of international agreements
to whIch It had adhered.

85. It ,,:,as noted that, i~ many countries, if in the
event of dIshonour an actIon on an instrument was
brought bef?re the courts, judgement would be awarded
for a sum In local currency. However in the view of
~he Work.in~ 9roup, article 74 provid~d rules govern
mg the habilIty of parties to an instrument and not
rules. re&ardin~ the power of the courts. Accordingly,
nothmg m artIcle 74. co~ld be construed as preventing
a court from awardmg Judgement for a sum in local
~urrency,. and pafment o~ that sum in such currency,
In complIance WIth the Judgement would constitute
discharge of liability. '

Paragraph (2) (a) and (b)

Payment at maturity

86. The Working Group expressed agreement with
the .rules set forth in paragraph (2) that the drawer of
~ b111 or the maker of a note could stipulate on the
Instrument that ~t sho~ld be paid in a specified currency
other than that In WhICh the amount of the instrument
was expressed. The Group also agreed that in that
case, the provisions set forth in subparagraphs' (a) and
(b) should apply.

the holder, either according to the rate of opinion that the provisions of the uniform law should
exchange on the date of maturity, or accord- be subject to such regulatory measures. In the view of
ing to the rate of exchange on the date the ~~oup, this could be achieved by either an express
when payment is made, or is tendered in prov~s~on ~o that effect in article 74, or by a general
accordance with article 75. provlSlon m the Convention of which the uniform law

"(ii) The amount payable by any other party would form .the annex. Most representatives expressed
liable shall be calculated according to the themseh:es m ~avour of a general provision in the
rate of exchange on the date of maturity." ConventIOn statmg that the provisions of the uniform

79. The reference below to the paragraphs of ar- law. shall n~t prevent a Contracting State from en-
ticle 74 will be to the paragraphs of the text set forth forcmg aPP!Icable .exchan~e control regulations with
in paragraph 75 above. resl?ect to mt~rnatIOnal bl1ls of exchange and inter

natIOnal promIssory notes.
Paragraph (1)

Payment of an instrument in "foreign" or "local"
currency

80. The Working Group considered whether an in
strument drawn or made payable in a currency other
than that of the place of payment (foreign currency)
should, in the absence of an express stipulation, be paid
in that currency or whether the payor should have an
option of paying either in local currency or in the
foreign currency in which the instrument was denomi
nated. The Group took note of the fact that inquiries
by the UNCITRAL Study Group on International
Payments had revealed that under current commercial
and banking practices instruments were usually paid
in the currency in which the amount of the instrument
was expressed, even though it was not stipulated on
the instrument that payment be made in such foreign
currency.

81. There was considerable support in the Working
Group for the view that the uniform law should pro
vide a rule that would be consistent with such prac
tices and that the rule set forth in paragraph (1) of
article 74 should therefore be retained. The opinion
was expressed that such a rule would be the most
suitable one at a time of frequent fluctuations between
currencies. Thus, in the absence of a stipulation on the
instrument that payment be made in the currency of
the place of payment, the party liable should pay in
the currency in which the amount payable is expressed.
It follows that, where a drawee accepts to pay the bill
of exchange, denominated in foreign currency, at matu
rity in local currency, such acceptance would be a
qualified acceptance which the holder would be at
liberty either to take or to refuse. In the latter case, the
bill would be dishonoured by non-acceptance. Similarly,
the refusal by the holder to take payment of the bill
in local currency would result in dishonour of the bill
by non-payment.

82. One representative and one observer noted their
opposition to the rule set forth in paragraph (1) of
article 74 and stated their preference for a provision
under which the party liable would have the option
of paying either in local or in foreign currency, unless
the instrument expressly stipulated otherwise.

Exchange control regulations

83. The Working Group considered the relevance
of exchange control regulations to the rule set forth
in paragraph (1). It was noted that, in many countries,
exchange control regulations imposed restrictions on
payment in foreign currency. The Group was of the
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Paragraph 2 (c) and (d)

Payment upon dishonour
Issues involved

88. Where an instrument is dishonoured by non
acceptance the holder has, upon due protest (art. 57),
an immediate right of recourse against prior parties
(art. 51 (2» and the instrument becomes due before
maturity. In such case, the question arises as to what
rate of exchange should prevail; the rate specified on
the instrument (if so specified), that ruling on the
date of dishonour, on the date of maturity (if pay
ment is made at or after maturity), on the date of
deposit under article 75 if the holder refused payment
or on the date of actual payment. Similar questions
arise where an instrument is dishonoured by non
payment. In this event, the holder has a right of
recourse against the acceptor or the maker and, upon
due protest (art. 57), against prior parties (art. 56
(2) and (3». Also here the question arises as to
what rate of exchange should prevail when payment
is made: the rate specified on the instrument (if so
specified), the rate ruling on the date of maturity, on
the date of deposit under article 75, or on the date of
actual payment. In respect of both dishonour by non
acceptance and by non-payment, the further question
arises whether provision should be made for one of
several possible rates of exchange or whether the
holder or the payor should be entitled to exercise an
option between two or more of these rates and, if so,
under what circumstances. Yet another question is
whether the rules applicable to the rate of exchange
should be the same for all parties liable on the instru
ment or whether a distinction should be made between
parties primarily liabl~ and parties secondarily liable.
Lastly, the question arises whether the rate of ex
change should be that prevailing at the place where
the instrument should have been paid upon due pre
sentment for payment or that prevailing at the place
where payment is actually made.

89. In considering the above issues the Working
Group examined the question as to who should bear
the risk of fluctuations between currencies that could
occur when an instrument was paid before, at or after
the date of maturity. The Group considered this ques
tion in the case of dishonour and non-acceptance and
in the case of dishonour by non-payment. It concluded
that the different issues arising in these cases led to
similar solutions and that it was therefore desirable
that one general rule should govern all cases of dis
honour.

Rate of exchange indicated on the instrument
90. The Working Group considered whether, if a

rate of exchange was indicated on the instrument, that
rate should prevail in the case of dishonour by non
acceptance or by non-payment. Under one view, the
amount of the instrument should be paid at the rate
stipulated since this would correspond to the expecta
tion of the parties. Under another view, the rate indi
cated on the instrument had been stipulated on the
assumption that payment would take place at maturity.
It was observed in this connexion that to oblige the
holder to take payment at the stipulated rate could
lead to unjust consequences in that the party liable
could delay making payment in the expectation that

the exchange rate would change in his favour. For
~hese reasons, the rate of exchange indicated on the
lllstrument should not be binding upon the holder but
should be one of the rates at which he could de~and
payment should article 74 give such an option to the
holder (see para. 92 below).

91. The Working Group was unable to reach con
sensus as to a. rule that should govern the case of pay
ment upon dIshonour of an instrument indicating a
rate of exchange. The Group decided to revert to this
qu~stion at a future ~ession and requested the Secre
tanat to draft alternative texts reflecting the two views
expressed by representatives.

Rate of exchange not indicated on the instrument
92. Opinions were divided on the question as to

what should be the rate of exchange at which an instru
ment denominated in a currency which is not that of
the place of payment and on which there is no indi
cation of the rate of exchange, should be paid when
the instrument has been dishonoured by non-acceptance
or by non-payment.

93. Under one view, the amount payable should be
calculated a~c:ording to the rate of exchange for sight
drafts prevathng at the date of actual payment, irre
spective of the fact that payment was made before, at
or after maturity. Adherents to this view were divided
on the question whether the holder who had suffered
loss as a consequence of fluctuation in rates of ex
change and of the default of the debtor should be
entitled to claim damages.

94. Under another view, the rate of exchange ac
cording to which the amount payable should be calcu
lated should be the rate ruling at the date of actual
payment in all cases where payment was made before
maturity. In all other cases, the rate should be that
prevailing at the date of maturity. It was observed that
such a principle would be consistent with the provi
sions of paragraph (2) (b). Any damages for loss
sustained as a result of fluctuations in rates of ex
chanl!e and caused by late payment should be left to
the courts.5

95. Under a third view, the holder should be pro
tected against any loss that he might suffer as a result
of dishonour by non-acceptance or by non-payment.
Therefore, the holder should be given the option of
demanding that payment be made at either the rate
of exchange ruling at the date of maturity, or at the
date of dishonour or at the date of payment. In addi
tion, if a rate of exchange was indicated on the instru-

5 The representative holding this view submitted the fol
lowing draft paragraphs to replace paragraphs (2) (c) and
(d) of the text set forth in paragraph 70 above:

"(c) Where such an instrument is dishonoured by non
acceptance or non-payment the amount payable shall be
calculated according to the rate of exchange indicated on
the instrument. Failing such an indication the amount pay
able shall be calculated according to the rate of exohange
for sight drafts ruling at the place of payment

"(i) At the date of actual payment, if such payment is
made before maturity;

"(ii) Otherwise at the date of maturity.
"(d) Nothing in this paragraph shall prevent a court

from awarding damages for loss caused to the holder by
reason of fluctuations in rates of exchange where such loss
is caused by late payment."



132 Yearbook of the United Nations Commission on International Trade Law, 1975, Volume VI

ment, the holder should have the further option to
demand payment at that rate.

96. One observer expressed the opinion that the
rules to be adopted in respect of the situations en
visaged by article 74 should take into account the
interests of the holder and of the party liable on the
instrument in each instance, so that if at any time one
of them wished to delay the demand for payment or
the actual payment in the hope that a change in the
rate of exchange would better his position, the other
would have the possibility to compel settlement at a
rate favourable to himself. The purpose which the
rule should seek to achieve was that neither the creditor
nor the debtor should be allowed to profit by delay.
In the case of dishonour by non-acceptance this could
best be achieved by a rule providing that, if payment
was made before maturity, the holder would have the
option of demanding payment at the rate of exchange
prevailing either at the date of dishonour or at the date
of payment. If payment were demanded after maturity,
the payor should have the option of paying the amount
at the rate of exchange prevailing either at the date of
dishonour or at the date of maturity, subject to a
further rule that if payment was not made within a
certain number of days following the demand for pay
ment, the holder would have the option of demanding
payment at the rate of exchange ruling at the date of
actual payment.6

97. The Working Group was unable to reach con
sensus as to a rule governing payment of an instrument
denominated in foreign currency but payable in another
currency after it had been dishonoured by non-accept
ance or by non-payment. The Group requested the
Secretariat to draft three alternative texts based on
the views expressed in paragraphs 90, 91 and 92 above.

Rate of exchange ruling at the "place of payment"

98. If the amount payable is to be calculated accord
ing to a rate of exchange prevailing at a given date,
the question arises whether that rate should be the
rate ruling at the place where the instrument must be
presented for payment to the drawee, the acceptor or

6 The observer expressing the above opinion submitted the
following draft paragraphs to replace paragraph (2) (c) of the
text set forth in paragraph 70 above:

"(c) When such instrument is dishonoured by non-accept
ance the amount payable shall be calculated according to
the rate of exchange indicated on the instrument. Failing
such an indication the amount payable shall be calculated
in the following manner:

"Subject to the right of any party secondarily liable on
the instrument, at any time prior to the demand on him by
the holder for payment, to make tender, and if accepted to
effect payment within [ ] days thereof, of the amount of the
instrument calculated according to the rate of exchange on
the date of dishonour.

"If the holder's demand for payment from a party sec
ondarily liable on the instrument should precede that party's
offer of tender and be made:

"0) Before maturity, then at the option of the holder
the rate of exchange shall be calculated as of the
date of dishonour or the date of actual payment;

"(ii) After maturity, then at the option of the party
upon whom demand is made; the rate of exchange
shall be calculated as of the date of dishonour or
the date of maturity of the instrument;

Provided that if payment is not effected within __ days
of the demand, the holder may require payment calculated
according to the rate of exchange on the date of actual pay
ment"

the. maker (in accordance with art. 53 (I)) or the rate
ruhng at the place where payment is actually effected.

99. Opinions were divided on the question which
"pl~ce of payment" sho~ld prev~il. The Working Group
deCIded to revert to thIS questIOn at a future session
and requested the Secretariat to draft two texts reflect
ing the above possibilities.

"Tender" of payment

100. The Working Group was agreed that, in cases
where the amount payable must be calculated with
reference to a rate of exchange, the debtor, on whom
a demand was made for payment after the instrument
had been dishonoured, should be able to rely on the
protection afforded to him by article 75, i.e. by"tender
ing" payment.

Miscellaneous

101. It was pointed out that in some countries two
rates of exchange obtained: a commercial rate and a
rate for financial transactions. In such countries with a
dual rate, the question could thus arise at which of
the two rates the amount payable should be calculated.

102. It was noted that where an instrument had
been paid by a party secondarily liable according to
the rate of exchange applicable under article 74, the
amount of the instrument payable to parties liable to
such payor was to be paid in the currency in which
the payor had paid and that in such a case conversion
into another currency would not take place. Hence,
questions of rates of exchange would no longer arise.

"TENDER" OF PAYMENT (ART. 75)

Article 75
"[(1) Where a party tenders payment of the

amount due in accordance with articles 67 or 68
to the holder at or after maturity and the holder
refuses to accept such payment

"(a) The party tendering payment shall not be
liable for any interest or costs as from the day pay
ment was offered; and

"(b) Any party who has a right of recourse
against a party tendering payment shall not be liable
for such interests or costs.

"(2) The provisions of paragraph (1) (b) shall
also apply if the person tendering payment to the
holder is the drawee.]"

103. The purpose of article 75 is to enable a party
liable on the instrument to tender payment in order to
protect himself against liability for interest or costs
accruing after the date of the tender. As a consequence
thereof, any party subsequent to the party tendering
payment will be discharged of liability for interest and
costs as from the date of the tender.
Paragraph (1)

Concept of "tender"

104. The Working Group considered what kinds
of situation should be covered by article 75. The Group
was of the view that it was necessary to clarify these
situations since the concept of tender had no precise
equivalent in the civil law systems. The Group was
agreed that:



Part Two. International payments 133

(a) In order for article 75 to apply a mere offer to
pay was not sufficient;

(b) Where according to the law of the place of
payment the deposit of the amount due with a compe
tent authority constituted payment, the making of such
deposit should not be covered by article 75, since it
constituted payment and, consequently, was covered
by article 70;

(c) Article 75 should, therefore, govern only those
cases in which the holder refused to take payment, as
where the party liable had placed the amount due at
the exclusive disposal of the holder and the holder
had not taken the amount.

The Group requested the Secretariat to redraft ar
ticle 75 in the above sense without using the term
"tender".

Legal effect

105. The Working Group considered what should
be the legal effect of a refusal by the holder to take
payment. The Group was agreed that such refusal
would free the party who had placed the amount due
at the exclusive disposal of the holder from liability
for interest and costs. The Group decided to revert to
the question whether, in such case, the party would be
freed from liability as from the date of deposit, the
date on which the holder is informed of the deposit,
or the date of refusal.

106. The Working Group was unable to reach con
sensus as to the legal effect of the refusal by the holder
to take payment on the liability of parties who had a
right of recourse against the party who had made the
deposit. Under one view, such refusal should wholly
discharge any party who would have been discharged
of liability if the holder had taken payment. Under
another view, such refusal should only free the inter
mediate parties from liability for interest and costs, but
should not result in a total discharge of liability. The
Group decided to revert to this question at a future
session and requested the Secretariat to draft alterna
tive texts that would reflect both views.

Scope of article 75
107. The present wording of article 75 enables the

party making the deposit to protect himself against the
payment of interest and costs accruing after the date
of deposit. The Working Group was agreed that such
protection should be extended to cover also the risk
of a change in the rate of exchange occurring after the
instrument had been dishonoured.

108. The present wording of article 75 envisages
refusal of payment by the holder only. The Working
Group was of the opinion that the article should also
cover the case where the amount due had been placed
at the exclusive disposal of a party who had taken up
and paid the instrument.

109. Under the present wording, article 75 applies
only in cases where the deposit of the amount due had
been made at or after maturity. The Working Group
was agreed that the article should also cover the case
of dishonour by non-acceptance where a party liable
had made the deposit before maturity.

110. The Secretariat was requested to draft a suit
able formulation which would take into account the

consensus reached by the Working Group as to the
scope of article 75. Such formulation should also
clarify that the article would apply only in cases where
the deposit by the party liable was for the full amount
specified in articles 67 and 68 and not in cases where
the deposit was effected for a part of the amount due
under these articles.
Paragraph (2)

111. The Working Group expressed agreement with
paragraph (2) of article 75.

RENUNCIATION (ART. 76)
Article 76

. "(l) A party is discharged of his liability on the
1nstrum~nt If the--holder, at or after maturity, writes
on the Instrument an unconditional renunciation of
his rights thereon against such~rty.

"(2). Such renunciation shall not affect the right
to the Instrument of the party who so renounced his
rights thereon."
112. Article 76 provides that a party is discharged

of liability on the instrument if the holder renounces
u~co?ditionally on. the instrument, at or after maturity,
hIS ng~ts. on the mst,c';1ment agai?st that party. Such
renunclatlon, by a wntmg on the Instrument is not to
be considered as a material alteration under ~rticle 29.
Furthermore, a discharge under article 76 will have
t~e effect, under artic~e 78, that any party who has a
nght of recourse agamst the party discharged, shall
also be discharged. Renunciation, whilst it affects the
rights which the holder has against parties liable does
not affect, according to paragraph (2), the title of the
holder to the instrument.
Paragraph (1)

113. The Working Group was of the opinion that
its decision to maintain or delete article 76 would, to
a ~~eat extent,. depend on whether renunciation by a
~ntmg on t~~ mstrument occurred frequently in prac
tlce. In addItlon, the Group was of the view that it
sh~uld obtain info.~ation on the various ways by
whIch such renunclatlon takes place, e.g. by striking
through the signature or by writing next to the signa
ture words signifying renunciation.

114. The Working Group requested the Secre
tariat to conduct an inquiry amongst banking and
trade institutions designed to obtain such information.

115. The Working Group, after deliberation con
cluded that, if it should decide, at a later stage, to
retain article 76, the article should be modified so as
to provide that renunciation is effective whether made
before, at or after maturity.
Paragraph (2)

116. The Working Group considered the effect of
the cancelling of an endorsement on the title of the
holder, i.e. whether such cancellation would interrupt
the series of special endorsements. For example: the
payee endorses to A, A to B, and B to C; C, the holder,
cancels the endorsement of B. The Working Group
considered the following questions:

(i) Is C a legitimate holder?
(ii) Is C entitled to demand payment from the

drawer or the acceptor?
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(iii) Does payment by the acceptor operate as a
discharge?

(iv) If C endorses the instrument to D, what are
D's rights thereon? Will D qualify as a pro
tected holder?

(v) If C is not entitled to demand payment from
the acceptor, which party is so entitled? And
payment to which party will constitute a dis
charge?

117. The Working Group, after deliberation, was
agreed that it should revert to these questions at a later
stage when the inquiries that would be made to bank
ing and trade institutions had given it the necessary
information on the circumstances in which the signa
ture of the endorser might be struck and on the fre
quency of such cases.

REACQUISITION OF THE INSTRUMENT BY A
PRIOR PARTY (ART. 77)

Article 77
"A party liable who rightfully becomes the holder

of the instrument shall be discharged of liability
thereon to any party who had a right of recourse
against him."
118. Article 77 deals with the case where a party

who is liable on the instrument becomes, because of
subsequent events, a holder. The article provides that
in such case such party is discharged of his liability on
the instrument to any party who has a right of recourse
against him. Thus, if the instrument is endorsed by
the payee to A and by A to the drawer, the drawer,
according to article 77, is discharged of his liability
to the payee and to A.

119. Under one view, article 77 was superfluous
since cases of reacquisition by a prior party were rela
tively rare and since, in those cases, the result which
the article sought to achieve would be achieved by
resorting to general principles of law, such as the
principle of confusio.

120. Under another view, article 77 served a use
ful purpose in that it provided that a party who re
acquired the instrument was discharged of liability.
This, in tum, would make operative the provision of
article 78 under which the discharge of a party also
discharged parties subsequent to him.

121. The Working Group did not reach consensus
on whether to retain article 77 and decided that the
article should be placed between square brackets for
future consideration.

DISCHARGE OF A PRIOR PARTY (ART. 78)
Article 78

"( 1) Where a party is discharged of liability on
an instrument, any party who had a right of re
course against him shall also be discharged.

"(2) An agreement, not amounting to partial or
total discharge, between the holder and a party
liable on the instrument shall not affect the right and
liabilities of other parties."
122. Under paragraph (l) of article 78, if a party

is discharged of liability, whether by payment accord
ing to article 70 or as a result of renunciation or reac-

quisition under articles 76 and 77, any party having a
right of recourse against him is also discharged. Thus,
if the payee endorses the instrument to A, and A en
dorses to B, payment by the acceptor to B operates
as a discharge of the drawer, the payee and A. Simi
larly, if B renounces on the instrument his rights against
the payee, A is discharged. Lastly, if B endorses the
instrument to the payee, A and B are discharged. Un
der paragraph (2), an agreement, not amounting to a
discharge, between the holder and a party liable is
personal to them and does not affect the rights and
liabilities of other parties. Therefore, an agreement out
side the instrument between the holder and the ac
ceptors by which the holder extends the time for pay
ment does not affect the rights and liabilities of other
parties.
Paragraph (1)

123. The Working Group, after deliberation, was
agreed that paragraph (l) of article 78 should be re
tained. In the view of the Group, the paragraph was
a necessary corollary of articles 70 and 76.

124. The Working Group considered the following
case: the payee endorses the instrument to A, A en
dorses to B, B to C, C to A, and A to X. The ques
tion was raised whether Band C were liable to X.

125. Under one view, Band C were not liable
since:

(a) When A reacquired the instrument, his liability
as an endorser was discharged (art. 77);

(b) As a result, the liability of B and C to A was
discharged (art. 78);

(c) By endorsement of the instrument by A to X,
X could not acquire more rights than A had (art. 24),
except where X would be a protected holder. However,
X did not qualify as a protected holder in respect of
Band C since it was apparent on the face of the in
strument that Band C were discharged.

126. Under another view, X had rights against B
and C. The discharge of Band C under article 78
operated only in respect of A and not in respect of X.

127. The Working Group was unable to reach con
sensus as to what should be the proper rule. It was,
however, of the opinion that a proper solution might be
found within the framework of articles 24 and 25 of the
uniform law.

Paragraph (2)

128. The Working Group considered the provisions
of paragraph (2) in the context of the following exam
ple: at maturity the holder agrees with the acceptor,
outside the instrument, to extend the date of payment.
The following questions then arose:

(i) What are the effects of the agreement on the
rights of the holder against the drawer and the
endorsers?

(ii) When the holder endorses the instrument to D
what are the rights of D against parties prior to
the holder?

The Group was of the opinion that article 78 (2) should
not deal with this question since it was covered by
articles 24 and 25. The Group therefore decided to
delete the paragraph.
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129. The Working Group considered what would be
the consequence of a modification on the instrument of
the date of maturity, e.g. by writing a new date over the
existing date. The Working Group was of the view that
such a modification, in that it altered the liability of
other parties, would constitute a material alteration and,
as such, fell within article 29.

130. The Working Group considered what should be
the solution under the uniform law when, instead of
altering the maturity date on the instrument, the holder
agreed with the acceptor to draw on the acceptor a new
instrument for the same amount as that of the original
instrument but with a new maturity date. The Group
was of the view that this question raised the difficult
issue of a renewal instrument which was not dealt with
by the uniform law. It suggested that the Secretariat
might undertake a study on the subject if it thought that
a study would prove useful.

LIMITATION (PRESCRIPTION) (ART. 79)

Article 79

131. The Working Group held a preliminary discus
sion on the desirability of including in the uniform law
provisions governing the limitation of legal proceedings
and the prescription of rights arising in the context of
an international instrument. It was observed that in
respect of instruments that would be used for settling
international payments and that were thus likely to
circulate in more than one country, provisions regarding
prescription (limitation) would be particularly relevant
since national laws laid down different time-limits and
different grounds for interruption and suspension. It was
noted that as a result of these divergencies, it would, if
the matter were left to national law, be possible that a
right or action on one and the same instrument would
be extinguished in one country and not in another.

132, The Working Group concluded that it should
attempt to include a set of general rules governing
limitation (prescription) and requested the Secretariat
to prepare draft provisions on the subject together with
a commentary setting forth the various issues involved.
The Group was of the view that these provisions should
be restrictive in scope and should cover the following
two aspects:

(i) The point of time from which the period starts
to run, and

(ii) The length of the period.
The Group was of the view that the provisions should
probably not deal with the causes of interruption or
suspension of prescription (limitation) nor with rights
of recourse existing after prescription (limitation) which
could best be left to national law.

133. Two representatives suggested that, in prepar
ing the draft articles, the Secretariat should take into
account the special interests which developing countries

had in this question. These interests called for the choice
of a reasonable time-limit, in keeping with the technical
and administrative capabilities of these countries and
f?r ,the prohibition against derogating from such 'time
hmi! ,by agreement between the parties at the time of
the issue or the endorsement of the instrument.

UNIFORM RULES APPLICABLE TO
INTERNATIONAL CHEQUES

134. , In resp?nse to the view ~xpressed by some rep
resentatives durmg the fifth seSSiOn of the Commission
that l!nifo~ rules should be drawn up also for other
negotiable mstruments used to settle international trans
actions, the Commission further requested the Working
Group "to consider the desirability of preparing uniform
r~les applicabl~ to international cheques and the ques
tiOn .wh~ther thiS can best b~ achieved by extending the
application of the draft umform law to international
~heques, or by drawing up a separate uniform law on
mternatiOnal cheques, and to report its conclusions on
these questions to the Commission at a future session".

135. The Working Group, at its first session re
quested the Secretariat to conduct, in consultation 'with
the ~CI~~ Study Group on International Payn:ents, mqumes regardmg the use of cheques in interna
tional paymen,ts and the problems presented, under cur
rent commerCial and banking practices, by divergencies
between the rules of the principal legal systems.

136. At the present session the Working Group had
before it a note by the Secretariat setting forth the first
results of such inquiries.* The Working Group took
note of the view expressed by the Secretariat and the
Study Group that further study and inquiries would be
necessary before a more complete and definite view of
the issues could be given. Accordingly, the Group re
quested.the .S~cretariat and t~e Study Group to make
further iflqUlnes and to SUbmit,. at a future session, a
report on the use of cheques for settling international
payments and the legal problems arising in that con
nexi<;)D.. In parti~ular, the ~ecretari.at was requested to
obtam mformatiOn regardmg the impact, in the near
future, of the increased use of telegraphic transfers and
of the development of telecommunication systems be
tween banks on the use of cheques for international
payment.

FUTURE WORK

137. The Working Group gave consideration to the
ti~i~g of its .fou~h session. The Group was of the
opmiOn that, m View of the progress achieved at the
present session, its fourth session should be held as soon
as possible. Some representatives expressed the view
that the fourth session should be held in the course of
1976. Others were of the opinion that consideration of
the time and place for the fourth session should be left
for decision by the Commission at its forthcoming ses
sion, which will convene on 1 April 1975.

* Reproduced in this volume, part two, II, 2.
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2. Note by the Secretariat: desirability of preparing uniform rules applicable to international cheques
(A/CN.9/WG.IV/CRP.5)'~

1. The United Nations Commission on International
Trade Law, at its fifth session requested its Working
Group on International Negotiable Instruments to con
sider the desirability of preparing uniform rules appli
cable to international cheques, and to consider whether
this can best be achieved by extending the application
of the draft uniform law on international bills of ex
change and international promissory notes to interna
tional cheques or by drawing up a separate uniform law
on international cheques. At its first session, the Work
ing Group requested the Secretariat to make inquiries,
in consultation with the UNCITRAL Study Group on
International Payments, regarding the use of cheques in
international payment transactions and the problems
presented, under current commercial practice, by diver
gencies between the rules of the principal legal systems.

2. The Study Group considered these questions at
its eighth and ninth meetings, held from 5 to 9 Novem
ber 1973 and from 30 September to 4 October 1974.**

In order to ascertain the use of cheques for making
and receiving international payment, the Study Group,
at its eighth meeting, drew up a questionnaire and ad
dressed it to commercial banks and banking institutions.

3. The answers received to the questionnaire and the
discussions held in the Study Group, at its ninth meet
ing, between representatives of various banking and
trade institutions indicate that:

(i) The cheque is widely used for settling interna
tional commercial transactions, although the ex
tent of such use may vary from country to
country.

(ii) In a number of countries the use of cheques for
the above purpose is tending to increase. How
ever, such use may well decline in the near
future as a result of greater reliance on tele
graphic transfers and the development of tele
communication systems between banks, such as
SWIFT (Society for World Wide Interbank
Financial Telecommunications).

(iii) Cheques used for international payment are
usually drawn by a bank on a bank in another
country. In part this is due to the existence of
exchange control regulations which, in some
countries, prohibit nationals from holding a
bank account abroad or from opening an ac
count in foreign currency with a bank in their
country or which may debar non-residents from

-----
* 22 October 1974.
** The following international organizations and banking and

trade institutions were lepresented at these meetings: Inter
national Monetary Fund (IMF), Hague Conference on Private
International Law, International Institute for the Unification
of Private Law (UNIDROIT), International Bank for Eco
nomic Co-operation (IBEC), Bank for International Settle
ments, International Chamber of Commerce (ICC), FCdera
tion bancaire des communautes europeennes, and Federal
Reserve Bank of New York.

drawing cheques on accounts in foreign cur
rency which they may hold. in the country of
the bank which opened the account. As a
result, international payments are frequently
made by cheque in cases where the cheque is
drawn on a bank in the payee's country and is
payable at that bank, by a drawer-bank abroad
which has an account at the drawee-bank in the
payee's country.

(iv) Cheques used for international payment are
mostly drawn in the currency of the account.
Cheques drawn in a currency other than the cur
rency of the account occur occasionally; unless
there are exchange control regulations to the
contrary, they are usually paid in the currency
of drawing, and, with few exceptions, when
there is an ex.press stipulation to that effect on
the cheque.

(v) Cheques are always payable at sight. In the case
of post-dated cheques, banks operating under
the Geneva system will always pay on the day
of presentment and will not incur liability;
banks operating under the common law system,
if they pay a cheque before its due date, will
incur liability for damages suffered by the
drawer as a consequence of earlier payment.

(vi) Few legal problems arise in respect of 'cheques
used for international payment. The most cited
problems concern forgery, post-dated [cheques,
loss and theft of cheques, stop payment] orders,
mechanical endorsements (stamping) and ex
change controls.

4. Replies received so far to the questionnaire show
substantial support for the establishment of uniform
rules applicable to international cheques. However, the
Study Group was of the view that further studies and
inquiries would be necessary before a more complete
and definite view on the matter could be given.

5. The Study Group therefore concluded that an
appropriate course of action would be for it to con
tinue work in respect of cheques by making further
inquiries into several aspects of the law and practice
relating to cheques. This would enable the Working
Group, upon termination of its present work in respect
of international bills of exchange and international
promissory notes, to report to the Commission on the
question of international cheques in full knowledge of
the problems and issues involved therein.

6. The Secretariat concurs with the views expressed
by the UNCITRAL Study Group on International Pay
ments. The Working Group may therefore wish to
request the Study Group to make further inquiries re
garding cheques used for international payment and to
submit to it, at a future session, a report on the practice
in this respect and the legal problems arising in that
connexion.
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3. Note by the Secretary-General: bankers' commercial credits and bank guarantees (A/CN.9/101) *

I. BANKERS' COMMERCIAL CREDITS

1. This subject is concerned with the revision by the
International Chamber of Commerce (ICC) of "Uni
form Customs and Practice for Documentary Credits",
drawn up by ICC in 1933 and subsequently revised by
it in 1951 and 1962. At previous sessions,l the Commis
sion stressed the importance of commercial letters of
credit in ensuring payment for international trade trans.
actions and expressed the opinion that it would be in
the interest of international trade if the views of coun
tries not represented in ICC were taken into account by
ICC in its work of revision. Accordingly, the Commis
sion, at its third session, requested the Secretary-General
to invite Governments and interested banking and trade
institutions to communicate to him, for transmission to
ICC, their observations on the operations of "Uniform
Customs and Practice for Documentary Credits", so
that these observations could be taken into account by
ICC. Forty-two replies from Governments and nine
replies from banking and trade institutions were re
ceived and transmitted to ICC for consideration.

2. At its seventh session, the Commission invited
ICC "to transmit to it the revised text of 'Uniform Cus
toms and Practice for Documentary Credits' upon the
adoption thereof by ICC".2 By a letter dated 21 Febru
ary 1975, the Secretary-General of, ICC transmitted the
revised text of "Uniform Customs" which was approved
by the ICC Commission on Banking Technique and
Practice on 14 October 1974 and adopted by the
Executive Committee of ICC at its 102nd session on
3 December 1974.

3. The observations of ICC in respect of its work on
"Uniform Customs" are set forth in annex I to this
note. The text of "Uniform Customs and Practice for
Documentary Credits (1974)" is set forth in annex IJ.3

4. By the decision taken at its seventh session, the
Commission also requested the Secretary-General "to
prepare an analysis of the observations received in
respect of 'Uniform Customs and Practice for Docu
mentary Credits' and to submit this analysis to the
Commission at its eighth session". The analysis of these
observations is set forth in document A/CN.9/101/
Add.1.**

* 28 Feberuary 1975.
** Reproduced in this volume, part two, II, 4.
1 Official Records of the General Assembly, Twenty-third

Session, Supplement No. 16 (A/7216), paras. 23 and 28
(UNCITRAL Yearbook, vol. I: 1968-1970, part two, I); ibid.,
Twenty-fourth Session, Supplement No. 18 (A/7618), paras.
90-95 (UNCITRAL Yearbook, vol. I: 1968-1970, part two,
II); ibid., Twenty-fifth Session, Supplement No. 17 (A/8017),
paras. 119-126 (UNCITRAL Yearbook, vol. I: 19,68-1970, part
two, III); ibid., Twenty-sixth Session, Supplement No. 17
(A/8417), paras. 36-43 (UNCITRAL Yearbook, vol. II:
1971, part one, II, A); and ibid., Twenty-seventh Session, Sup
plement No. 17 (A/8717), paras. 65 and 66 (UNCITRAL
Yearbook, vol. III: 1972, part one, II).

2 Report of the United Nations Commission on International
Trade Law on the work of its seventh session (1974), Official
Records of the General Assembly, Twenty-ninth Session, Sup
plement No. 17 (A/9617), para. 35. (UNCITRAL Yearbook,
vol. V: 1974, part one, II, A).

3 The text of the "Uniform Customs" is reproduced only in
the original versions, i.e. English and French.

II. BANK GUARANTEES

5. At its seventh session, the Commission took note
of the progress made by ICC in respect of the prepara
tion of uniform rules on contract guarantees and pay..,
ment guarantees.4 The Commission also requested its
Study Group on International Payments, composed of
experts provided by interested international organiza
tions and banking and trade institutions, to consider
the work of ICC on bank guarantees with representa
tives of that organization, and to invite to the meetings
convened for that purpose interested representatives on
the Commission.

6. The Secretariat consulted with representatives of
ICC on appropriate procedures and working methods
that would allow for closer collaboration between, on
the one hand, representatives of the Commission and
the Commission's secretariat and, on the other hand,
the competent commissions of ICC. It is expected that
suitable working methods will be agreed upon shortly.
In the course of these consultations, which took place
at a meeting of the UNCITRAL Study Group on Inter
national Payments in October 1974, several other inter
national organizations represented at that meeting ex
pressed their interest in the subject of bank guarantees.
An attempt will therefore be made to co-ordinate the
work, now being carried out at various levels, in the
UNCITRAL Study Group. A report on the progress
made in this respect will in due course be submitted to
the Commission.

7. The observations of ICC in respect of its work on
contract guarantees and payment guarantees are set
forth in annex I to this note.

ANNEX I

Note submitted by the International Chamber of Commerce
at the eighth session of the United Nations Commission
on International Trade Law (UNCITRAL)

In accordance with the wishes expressed by the United
Nations Commission on International Trade Law at its sev
enth session, the International Chamber of Commerce is happy
to be able to transmit to the Commission the revised text of
"Uniform Customs and Practice for Documentary Credits"
and to submit to it a progress report on its work on contract
guarantees and payment guarantees.

I. REVISION OF "UNIFORM CUSTOMS AND PRACTICE FOR
DOCUMENTARY CREDITS"

1. The International Chamber of Commerce is now in a
position to transmit to the United Nations Commission on
International Trade Law (UNCITRAL) the revised text of
its "Uniform Customs and Practice for Documentary Credits",
which was adopted by its Executive Committee on 3 December
1974. As was stated in the note submitted by ICC at the
seventh session of UNCITRAL, this revised text was prepared
on the basis of comments not only from National Committees
of ICC but also, through the United Nations, from countries
not represented in ICC, and from chambers of commerce of
socialist countries through the Ad Hoc "Banking Technique"
Working Group of the ICC Committee for Liaison with
Chambers of Commerce of Socialist Countries.

2. The revised text enclosed with this note will apply to
documentary credits issued on or after 1 October 1975. The
practical arrangements for putting it into effect are explained

4 Ibid., para. 37.
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in document No. 470/251, also enclosed, which is intended,
in addition, to draw the attention of commercial parties to
documentary credits to the changes introduced by the revised
text as compared with the 1962 text.

3. These changes fall mainly into two categories. Some are
intended to clear up certain misunderstandings arising from
the interpretation of the 1962 text and are aimed at setting
out already existing solutions or clarifying their scope. Others
reflect the changes in banking, commercial and transport prac
tices resulting from the introduction of containerization and
other modern methods of moving goods and from the increas
ing use of computers in data transmission.

4. When ICC undertook its 1962 revision of "Uniform Cus
toms and Practice for Documentary Credits", the latter were
being applied by banks in 175 countries and territories. Co
operation from UNCITRAL enabled ICC to carry out this
revision on a world-wide scale, and ICC wishes to express its
warmest gratitude to UNCITRAL in that regard.

II. CONTRACT GUARANTEES AND PAYMENT GUARANTEES

1. As was mentioned in the note submitted by the Interna
tional Chamber of Commerce at the seventh session of
UNCITRAL (document No. 460/165-470/241), the draft uni
form rules on contract guarantees that ICC is preparing are
intended primarily to establish a just equilibrium between the
interests of the parties involved in guarantees-namely the
tenderer, the beneficiary and the guarantor-in accordance
with the task entrusted to ICC by UNCITRAL. The need to
ensure such a just equilibrium was emphasized at the seventh
session of UNCITRAL (document A/CN.9/VII/CRP.1IAdd.5,
para. 7).a

2. The ICC Commission on International Commercial Prac
tice and Commission on Banking Technique and Practice,
which set up a Joint Working Group to complete this draft,
stressed, at a joint meeting on 29 March 1974, that the insti
tution of procedures for implementing guarantees that were
both fair and practical would be the step most conducive to
the desired equilibrium. The guidelines laid down by the
Commissions for their Joint Working Group were communi
cated to UNCITRAL in document No. 460/165-470/241. On
that basis the Joint Working Group formulated two new pro
posals, which were considered by both Commissions in autumn
1974. However, neither of them could entirely agree with the
proposals, and the work will therefore have to be continued.

3. ICC wishes to point out that in this field, as in that of
documentary credits, it has had the benefit not only of com
ments from its National Committees, but also of a United
Nations survey which acquainted it with the practice of coun
tries not represented in ICC, as well as comments by cham
bers of commerce of socialist countries through the Ad Hoc
"Banking Technique" Working Group of the ICC Liaison
Committee. ICC attaches the greatest value to its continued
collaboration with UNCITRAL regarding contract guarantees,
particularly in order to obtain the views of those beneficiaries
of guarantees who are not represented in ICC.

4. The limits within which a unification of payment guar
antees might be undertaken was outlined in the note sub
mitted by ICC at the seventh session of UNCITRAL (docu
ment No. 460/165-470/241), which emphasized that, apart
from guarantees given in respect of payment against a docu
mentary credit, the varied nature of guarantees given in respect
of other liabilities would make any attempt at unification par
ticularly difficult. However, the question merits careful study,
and UNCITRAL collaboration in this respect will be most
valuable to ICC.

CONCLUSIONS

The close co-operation relations between the International
Chamber of Commerce and the United Nations Commission

a Official Records of the General Assembly, Twenty-ninth
Session, Supplement No. 17 (A/9617), para. 36 (UNCITRAL
Yearbook, vol. V: 1974, part one, II, A).

on International Trade Law with regard to the standardization
of commercial and banking practice has been most fruitful,
as is borne out by the 1974 revision of "Uniform Customs
and Practice for Documentary Credits". ICC reaffirms its in
terest in this co-operation and hopes that it will further
increase, to the greater benefit of those involved in interna
tional trade.

ANNEX II

Uniform customs and practice for documentary credits
(1974)

GENERAL PROVISIONS AND DEFINITIONS

(a) These provisions and definitions and the following ar
ticles apply to all documentary credits and are binding upon
all parties thereto unless otherwise expressly agreed.

(b) For the purposes of such provisions, definitions and
articles the expressions "documentary credit (s)" and "credit(s)"
used therein mean any arrangement, however named or de
scribed, whereby a bank (the issuing bank), acting at the
request and in accordance with the instructions of a customer
(the applicant for the credit),

(i) Is to make payment to or to the order of a third party
(the beneficiary), or is to pay, accept or negotiate bills
of exchange (drafts) drawn by the beneficiary, or

(ii) Authorizes such payments to be made or such drafts
to be paid, accepted or negotiated by another bank,

against stipulated documents, provided that the terms and
conditions of the credit are complied with.

(c) Credits, by their nature, are separate transactions from
the sales or other contracts on which they may be based and
banks are in no way concerned with or bound by such con
tracts.

(d) Credit instructions and the credits themselves must be
complete and precise.

In order to guard against confusion and misunderstanding,
issuing banks should discourage any attempt by the applicant
for the credit to include excessive detail.

(e) The bank first entitled to exercise the option available
under article 32 (b) shall be the bank authorized to pay,
accept or negotiate under a credit. The decision of such bank
shall bind all parties concerned.

A bank is authorized to payor accept under a credit by
being specifically nominated in the credit.

A bank is authorized to negotiate under a credit either
(i) By being specifically nominated in the credit, or

(ii) By the credit being freely negotiable by any bank.
(I) A beneficiary can in no case avail himself of the con

tractual relationships existing between banks or between the
applicant for the credit and the issuing bank.

A. FORM AND NOTIFICATION OF CREDITS

Article 1

(a) Credits may be either
(i) Revocable, or

(ii) Irrevocable.
(b) All credits, therefore, should clearly indicate whether

they are revocable or irrevocable.
(c) In the absence of such indication the credit shall be

deemed to be revocable.
Article 2

A revocable credit may be amended or cancelled at any
moment without prior notice to the beneficiary. However, the
issuing bank is bound to reimburse a branch or other bank to
which such a credit has been transmitted and made available
for payment, acceptance or negotiation, for any payment, ac
ceptance or negotiation complying with the terms and condi
tions of the credit and any amendments received up to the
time of payment, acceptance or negotiation made by such
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branch or other bank prior to receipt by it of notice of
amendment or of cancellation.

Article 3

(a) An irrevocable credit constitutes a definite undertak
ing of the issuing bank, provided that the terms and condi
tions of the credit are complied with:

(i) To pay, or that payment will be made, if the credit
provides for payment, whether against a draft or not;

(ii) To accept drafts if the credit provides for acceptance
by the issuing bank or to be responsible for their
acceptance and payment at maturity if the credit pro
vides for the acceptance of drafts drawn on the appli
cant for the credit or any other drawee specified in the
credit;

(iii) To purchase/negotiate, without recourse to drawers
and/or bona fide holders, drafts drawn by the benefi
ciary, at sight or at a tenor, on the applicant for the
credit or on any other drawee specified in the credit
or to provide for purchase/negotiation by another
bank, if the credit provides for purchase/negotiation.

(b) An irrevocable credit may be advised to a beneficiary
through another bank (the advising bank) without engage
ment on the part of that bank, but when an issuing bank
authorizes or requests another bank to confirm its irrevocable
credit and the latter does so, such confirmation constitutes a
definite undertaking of the confirming bank in addition to the
lundertaking of the issuing bank, provided that the terms and
conditions of the credit are complied with:

(i) To pay, if the credit is payable at its own counters,
whether against a draft or not, or that payment will
be made if the credit provides for payment elsewhere;

(ii) To accept drafts if the credit provides for acceptance
by the confirming bank, at its own counters, or to be
responsible for their acceptance and payment at ma
turity if the credit provides for the acceptance of
drafts drawn on the applicant for the credit or any
other drawee specified in the credit;

(iii) To purchase/negotiate, without recourse to drawers
and/or bona fide holders, drafts drawn by the benefi
ciary, at sight or at a tenor, on the issuing bank, or on
the applicant for the credit or on any other drawee
specified in the credit, if the credit provides for
purchase/negotiation.

(c) Such undertakings can neither be amended nor can
celled without the agreement of all parties thereto. Partial
acceptance of amendments is not effective without the agree
ment of all parties thereto.

Article 4

(a) When an issuing bank instructs a bank by cable, tele
gram or telex to advise a credit, and intends the mail con
firmation to be the operative credit instrument, the cable,
telegram or telex must state that the credit will only be effec
tive on receipt of such mail confirmation. In this event, the
issuing bank must send the operative credit instrument (mail
confirmation) and any subsequent amendments to the credit
to the beneficiary through the advising bank.

(b) The issuing bank will be responsible for any conse
quences arising from its failure to follow the procedure set
out in the preceding paragraph.

(c) Unless a cable, telegram or telex states "details to
follow" (or words of similar effect), or states that the mail
confirmation is to be the operative credit instrument, the
cable, telegram or telex will be deemed to be the operative
credit instrument and the issuing bank need not send the mail
confirmation to the advising bank.

Article 5

When a bank is instructed by cable, telegram or telex to
issue, confirm or advise a credit similar in terms to one pre
viously established and which has been the subject of amend-

ments, it shall be understood that the details of the credit
being issued, confirmed or advised will be transmitted to the
beneficiary excluding the amendments, unless the instructions
specify clearly any amendments which are to apply.

Article 6

If incomplete or unclear instructions are received to issue
confirm or advise a credit, the bank requested to act on such
instructions may give preliminary notification of the credit to
!he b~neficiary for info.rma!ion on.ly and without responsibility;
m thIS event the credIt wIll be Issued, confirmed or advised
only when the necessary information has been received.

B. LIABILITIES AND RESPONSIBIUTIES

Article 7

Banks must examine all documents with reasonable care to
ascertain that they appear on their face to be in accordance
with the terms and conditions of the credit. Documents which
appear on their face to be inconsistent with one another will
be considcred as not appearing on their face to be in accord
ance with the terms and condition of the credit.

Article 8

(a) In documentary credit operations all parties concerned
deal in documents and not in goods.

(b) Payment, acceptance or negotiation against documents
which apear on their face to be in accordance with the terms
and conditions of a credit by a bank authorized to do so
binds the party giving the authorization to take up the docu:
ments and reimburse the bank which has effected the pay
ment, acceptance or negotiation.

(c) If, upon receipt of the documents, the issuing bank
considers that they appear on their face not to be in accord
ance with the terms and conditions of the credit, that bank
must determine, on the basis of the documents alone whether
to claim that payment, acceptance or negotiation w~s not ef
fected in accordance with the terms and conditions of the
credit.

(d) The issuing bank shall have a reasonable time to ex
amine the documents and to determine as above whether to
make such a claim.

(e) If such claim is to be made, notice to that effect stat
ing the reasons therefor, must, without delay, be giv~n by
cable or other expeditious means to the bank from which the
documents have been received (the remitting bank) and such
notice must state that the documents are being held at the
disposal of such bank or are being returned thereto.

(f) If the issuing bank fails to hold the documents at the
disposal of the remitting bank, or fails to return the docu
ments to such bank, the issuing bank shall be precluded from
claiming that the relative payment, acceptance or negotiation
was not effected in accordance with the terms and conditions
of the credit.

(g) If the remitting bank draws the attention of the issuing
bank to any irregularities in the documents or advises such
bank that it has paid, accepted or negotiated under reserve
or against a guarantee in respect of such irregularities, the
issuing bank shall not thereby be relieved from any of its
obligations under this article. Such guarantee or reserve con
cerns only the relations between the remitting bank and the
beneficiary.

Article 9

Banks assume no liability or responsibility for the form,
sufficiency, accuracy, genuineness, falsification or legal effect
of any documents, or for the general andlor particular con
ditions stipulated in the documents or superimposed thereon;
nor do they assume any liability or responsibility for the
description, quantity, weight, quality, condition, packing, de
livery, value or existence of the goods represented thereby, or
for the good faith or acts andlor omissions, solvency, per-
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formance or standing of the consignor, the carriers or the
insurers of the goods or any other person whomsoever.

Article 10

Banks assume no liability or responsibility for the conse
quences arising out of delay and/or loss in transit of any
messages, letters or documents, or for delay, mutilation or
other errors arising in the transmission of cables, telegrams
or telex. Banks assume no liability or responsibility for errors
in translation or interpretation of technical terms, and reserve
the right to transmit credit terms without translating them.

Article 11

Banks assume no liability or responsibility for consequences
arising out of the interruption of their business by Acts of
God, riots, civil commotions, insurrections, wars or any other
causes beyond their ,control or by any strikes or lock-outs.
Unless specifically authorized, banks will not effect payment,
acceptance or negotiation after expiration under credits ex
piring during such interruption of business.

Article 12

(a) Banks utilizing the services of another bank for the
purpose of giving effect to the instructions of the applicant
for the credit do so for the account and at the risk of the
latter.

(b) Banks assume no liability or responsibility should the
instructions they transmit not be carried out, even if they
have themselves taken the initiative in the choice of such other
bank.

(e) The applicant for the credit shall be bound by and
liable to indemnify the banks against all obligations and re
sponsibilities imposed by foreign laws and usages.

Article 13

A paying or negotiating bank which has been authorized
to claim reimbursement from a third bank nominated by the
issuing bank and which has effected such payment or negotia
tion shall not be required to confirm to the third bank that it
has done so in accordance with the terms and conditions of
the credit.

C. DOCUMENTS

Article 14

(a) All instructions to issue, confirm or advise a credit
must state precisely the documents against which payment,
acceptance or negotiation is to be made.

(b) Terms such as "first class", "well known", "qualified"
and the like shall not be used to describe the issuers of any
documents called for under credits and if they are incorpo
rated in the credit terms banks will accept documents as
tendered.
c.I DOCUMENTS EVIDENCING SHIPMENT OR DISPATCH OR TAKING

IN CHARGE (SHIPPING DOCUMENTS)

Article 15

Except as stated in article 20, the date of the bill of lading,
or the date of any other document evidencing shipment or
dispatch or taking in charge, or the date indicated in the
reception stamp or by notation on any such document, will
be taken in each case to be the date of shipment or dispatch
or taking in charge of the goods.

Article 16

(a) If words clearly indicating payment or prepayment of
freight, however named or described, appear by stamp or
otherwise on documents evidencing shipment or dispatch or
taking in charge they will be accepted as constituting evidence
of payment of freight.

(b) If the words "freight pre-payable" or "freight to be
prepaid" or words of similar effect appear by stamp or other
wise on such documents they will not be accepted as con
~tituting evidence of the payment of freight.

(e) Unless otherwise specified in the credit or inconsistent
with any of the documents presented under the credit, banks
will accept documents stating that freight or transportation
charges are payable on delivery.

(d) Banks will accept shipping documents bearing refer
ence by stamp or otherwise to costs additional to the freight
charges, such as costs of, or disbursements incurred in con
nexion with, loading, unloading or similar operations, unless
the conditions of the credit specifically prohibit such reference.

Article 17

Shipping documents which bear a clause on the face thereof
such as "shipper's load and count" or "said by shipper to
contain" or words of similar effect, will be accepted unless
otherwise specified in the credit.

Article 18

(a) A clean shipping document is one which bears no
superimposed clause or notation which expressly declares a
defective condition of the goods and/or the packaging.

(b) Banks will refuse shipping documents bearing such
clauses or notations unless the credit expressly states the
clauses or notations which may be accepted.

c.1.1 MARINE BILLS OF LADING

Article 19

(a) Unless specifically authorized in the credit, bills of
lading of the following nature will be rejected:

(i) Bills of lading issued by forwarding agents.
(ii) Bills of lading which are issued under and are sub

ject to the conditions of a charter-party.
(iii) Bills of lading covering shipment by sailing vessels.
(b) However, subject to the above and unless otherwise

specified in the credit, bills of lading of the following nature
will be accepted:

(i) ''Through'' bills of lading issued by shipping compa
nies or their agents even though they cover several
modes of transport.

(ii) Short form bills of lading (Le. bills of lading issued by
shipping companies or their agents which indicate some
or all of the conditions of carriage by reference to a
source or document other than the bill of lading).

(iii) Bills of lading issued by shipping companies or their
agents covering unitized cargoes, such as those on
pallets or in containers.

Article 20

(a) Unless otherwise specified in the credit, bills of lading
must show that the goods are loaded on board a named vessel
or shipped on a named vessel.

(b) Loading on board a named vessel or shipment on a
named vessel may be evidenced either by a bill of lading bear
ing wording indicating loading on board a named vessel or
shipment on a named vessel, or by means of a notation to that
effect on the bill of lading signed or initialled and dated by
the carrier or his agent, and the date of this notation shall
be regarded as the date of loading on board the named vessel
or shipment on the named vessel.

Article 21

(a) Unless trans-shipment is prohibited by the terms of the
credit, bills of lading will be accepted which indicate that the
goods will be trans-shipped en route, provided the entire voyage
is covered by one and the same bill of lading.

(b) Bills of lading incorporating printed clauses stating that
the carriers have the right to trans-ship will be accepted not
withstanding the fact that the credit prohibits trans-shipment.

Article 22

(a) Banks will refuse a bill of lading stating that the goods
are loaded on deck, unless specifically authorized in the credit.
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(b) Banks will not refuse a bill of lading which contains

a provision that the goods may be carried on deck, provided
it does not specifically state that they are loaded on deck.

c.l.2. COMBINED TRANSPORT DOCUMENTS

Article 23

(a) If the credit calls for a combined transport document,
Le. one which provides for a combined transport by at least
two different modes of transport, from a place at which the
goods are taken in charge to a place designated for delivery,
or if the credit provides for a combined transport, but in
either case does not specify the form of document required
and/or the issuer of such document, banks will accept such
documents as tendered.

(b) If the combined transport includes transport by sea the
document will be accepted although it does not indicate that
the goods are on board a named vessel, and although it con
tains a provision that the goods, if packed in a container,
may be carried on deck, provided it does not specifically state
that they are loaded on deck.

c.l.3. OTIiER SHIPPING DOCUMENTS, ETC.

Article 24

Banks will consider a Railway or Inland Waterway Bill of
Lading or Consignment Note, Counterfoil Waybill, Postal
Receipt, Certificate of Mailing, Air Mail Receipt, Air Way
bill, Air Consignment Note or Air Receipt, Trucking Company
Bill of Lading or any other similar document as regular when
such document bears the reception stamp of the carrier or his
agent, or when it bears a signature purporting to be that of
the carrier or his agent.

Article 25

Where a credit calls for an attestation or ce,rtification of
weight in the case of transport other than by sea, banks will
accept a weight stamp or declaration of weight superimposed
by the carrier on the shipping document unless the credit calls
for a separate or independent certificate of weight.

c.2. INSURANCE DOCUMENTS

Article 26

(a) Insurance documents must be as specified in the credit,
and must be issued and/or signed by insurance companies or
their agents or by underwriters.

(b) Cover notes issued by brokers will not be accepted,
unless specifically authorized in the credit.

Article 27

Unless otherwise specified in the credit, or unless the insur
ance documents presented establish that the cover is effective
at the latest from the date of shipment or dispatch or, in the
case of combined transport, the date of taking the goods in
charge, banks will refuse insurance documents presented which
bear a date later than the date of shipment or dispatch or, in
the case of combined transport, the date of taking the goods
in charge, as evidenced by the shipping documents.

Article 28

(a) Unless otherwise specified in the credit, the insurance
document must be expressed in the same cur,rency as the
credit.

(b) The minimum amount for which insurance must be
effected is the CIF value of the goods concerned. However,
when the CIF value of the goods cannot be determined from
the documents on their face, banks will accept as such mini
mum amount the amount of the drawing under the credit or
the amount of the relative commercial invoice, whichever is
the greater.

Article 29

(a) Credits should expressly state the type of insurance
required and, if any, the additional risks which are to be

covered. Imprecise terms such as "usual risks" or "customary
risks" should not be used; however, if such imprecise terms
are used, banks will accept insurance documents as tendered.

(b) Failing specific instructions, banks will accept insurance
cover as tendered.

Article 30

Where a credit stipulates "insurance against all risks", banks
will accept an insurance document which contains any "all
risks" notation or clause, and will assume no responsibility if
any particular risk is not covered.

Article 31

Banks will accept an insurance document which indicates
that the cover is subject to a franchise or an excess (deduct
ible) , unless it is specifically stated in the credit that the
insurance must be issued irrespective of percentage.

c.3. COMMERCIAL INVOICES

Article 32
(a) Unless otherwise specified in the credit, commercial

invoices must be made out in the name of the applicant for
the credit.

(b) Unless otherwise specified in the credit, banks may
refuse commercial invoices issued for amounts in excess of
the amount permitted by the credit.

(c) The description of the goods in the commercial invoice
must correspond with the description in the credit. In all
other documents the goods may be described in general terms
not inconsistent with the description of the goods in the credit.

cA. OTIiER DOCUMENTS

Article 33
When other documents are required, such as Warehouse

Receipts, Delivery Orders, Consular Invoices, Certificates of
Origin, of Weight, of Quality or of Analysis, etc. and when
no further definition is given, banks will accept such docu
ments as tendered.

D. MISCELLANEOUS PROVISIONS

QUANTITY AND AMOUNT

Article 34
(a) The words "about", "circa" or similar expressions used

in connexion with the amount of the credit or the quantity or
the unit price of the goods are to be construed as allowing a
difference not to exceed 10 per cent more or 10 per cent less.

(b) Unless a credit stipulates that the quantity of the
goods specified must not be exceeded or reduced a tolerance
of 3 per cent more or 3 per cent less will be permissible, al
ways provided that the total amount of the drawings does
not exceed the amount of the credit. This tolerance does not
apply when the credit specifies quantity in terms of a stated
number of packing units or individual items.

PARTIAL SHIPMENTS

Article 35
(a) Partial shipments are allowed, unless the credit specifi

cally states otherwise.
(b) Shipments made on the same ship and for the same

voyage, even if the Bills of Lading evidencing shipment "on
board" bear different dates and/or indicate different ports of
shipment, will not be regarded as partial shipments.

Article 36
If shipment by instalments within given periods is .stipulated

and any instalment is not shipped within the period allowed for
that instalment, the credit ceases to be available for that or
any subsequent instalments, unless otherwise specified in the
credit.
EXPffiY DATE

Article 37
All credits, whether revocable or irrevocable, must stipulate

an expiry date for presentation of documents for payment,
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acceptance or negotiation, notwithstanding the stipulation of a
latest date for shipment.

Article 38

The words "too", "until", "till" and words of similar im
port applying to the stipulated expiry date for presentation of
documents for payment, acceptance or negotiation, or to the
stipulated latest date for shipment, will be understood to in
clude the date mentioned.

Article 39

(a) When the stipulated expiry date falls on a day on
which banks are closed for reasons other than those mentioned
in article 11, the expiry date will be extended until the first
following business day.

(b) The latest date for shipment shall not be extended by
reason of the extension of the expiry date in accordance with
this article. Where the credit stipUlates a latest date for ship
ment, shipping documents dated later than such stipulated date
will not be accepted. If no latest date for shipment is stipu
lated in the credit, shipping documents dated later than the
expiry date stipulated in the credit or amendments thereto will
not be accepted. Documents other than the shipping documents
may, however, be dated up to and including the extended
expiry date.

(c) Banks paying, accepting or negotiating on such ex
tended expiry date must add to the documents their certifica
tion in the following wording:

"Presented for payment (or acceptance or negotiation as
the case may be) within the expiry date extended in ac
cordance with article 39 of the Uniform Customs".

SHIPMENT, LOADING OR DISPATCH

Article 40
(a) Unless the terms of the credit indicate otherwise, the

words "departure", "dispatch", "loading" or "sailing" used in
stipulating the latest date for shipment of the goods will be
understood to be synonymous with "shipment".

(b) Expressions such as "prompt", "immediately", "as soon
as possible", and the like should not be used. If they are used,
banks will interpret them as a request for shipment within 30
days from the date on the advice of the credit to the benefi
ciary by the issuing bank or by an advising bank, as the case
may be.

(c) The expression "on or about" and similar expressions
will be interpreted as a request for shipment during the period
from five days before to five days after the specified date, both
end days included.

PRESENTATION

Article 41
Notwithstanding the requirement of article 37 that every

credit must stipulate an expiry date for presentation of docu
ments, credits must also stipulate a specified period of time
after the date of issuance of the bills of lading or other ship
ping documents during which presentation of documents for
payment, acceptance or negotiation must be made. If no such
period of time is stipulated in the credit, banks will refuse
documents presented to them later than 21 days after the date
of issuance of the Bills of Lading or other shipping documents.

Article 42
Banks are under no obligation to accept presentation of

documents outside their banking hours.

DATE TERMS

Article 43
The terms "first half", "second half" of a month shall be

construed respectively as from the 1st to the 15th, and the
16th to the last day of each month, inclusive.

Article 44
The terms "beginning", "middle", or "end" of a month shall

be construed respectively as from the Ist to the 10th, the 11th

t? the 20th, and the 21st to the last day of each month, inclu
sive.

Article 45
When a bank issuing a credit instructs that the credit be

confirmed or advise as available "for one month" "for six
months" or the like, but does not specify the date for which
the time is to run, the confirming or advising bank will con
firm or advise the credit as expiring at the end of such indi
cated period from the date of its confirmation or advice.

E. TRANSFER

Article 46
(a) A transferable credit is a credit under which the bene

ficiary has the right to give instructions to the bank called upon
to effect payment or acceptance or to any bank entitled to
effect negotiation to make the credit available in whole or in
part to one or more third parties (second beneficiaries).

(b) The bank reque.sted to effect the transfer, whether it
has confirmed the credit or not, shall be under no obligation
to effect such transfer except to the extent and in the manner
expressl~ consented to by such bank, and until such bank's
charges In respect of transfer are paid.

(c) Bank charges in respect of transfers are payable by the
first beneficiary unless otherwise specified.
. (d) A credit can be transferred only if it is expressly des
Ignated as "transferable" by the issuing bank. Terms such as
"divisible", "fractionable", "assignable", and "transmissible"
add nothing to the meaning of the term "transferable" and
shall not be used.

(e). A transferable credit can be transferred once only.
Fractions of a transferable credit (not exceeding in the aggre
gate the amount of the credit) can be transferred separately
provided partial shipments are not prohibited, and the aggre:
gate of such transfers will be considered as constituting only
one transfer of the credit. The credit can be transferred only
on the terms and conditions specified in the original credit
wi~h the exception of the amount of the credit, of any unit
pnces stated therein, and of the period of validity or period
for shipment, any or all of which may be reduced or cur
tailed. Additionally, the name of the first beneficiary can be
substituted for that of the applicant for the credit, but if the
name of the applicant for the credit is specifically required by
the original credit to appear in any document other than the
invoice, such requirement must be fulfilled.

(I) The first beneficiary has the right to substitute his own
invoices for those of the second beneficiary, for amounts not
in excess of the original amount stipulated in the credit and
for the original prices if stipulated in the credit, and upon
such substitution of invoices the first beneficiary can draw under
the credit for the difference, if any, between his invoices and
the second beneficiary's invoices. When a credit has been trans
ferred and the first beneficiary is to supply his own invoices
in exchange for the second beneficiary's invoices but fails to
do so on first demand, the paying, accepting or negotiating
bank has the right to deliver to the issuing bank the documents
received under the credit, including the second beneficiary's
invoices, without further responsibility to the first beneficiary.

(g) The first beneficiary of a transferable credit can trans
fer the credit to a second beneficiary in the same country or
in another country unless the credit specifically states other
wise. The first beneficiary shall have the right to request that
payment or negotiation be effected to the second beneficiary at
the place to which the credit has been transferred, up to and
including the expiry date of the original credit, and without
prejudice to the first beneficiary's right subsequently to sub
stitute his own invoices for those of the second beneficiary
and to claim any difference due to him.

Article 47
The fact that a credit is not stated to be transferable shall

not affect the beneficiary's rights to assign the proceeds of
such credit in accordance with the provisions of the appli
cable law.
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4. Report of the Secretary-General: analysis of the observations received in respect of "Uniform Customs
and Practice for Documentary Credits (l962) " and its revision by the International Chamber of
Commerce (A/CN.9/IOI/Add.I) *

INTRODUCTION

1. In 1933, the International Chamber of Com
merce (ICC) drew up "Uniform Customs and Prac
tice for Documentary Credits" and subsequently re
vised these rules in 1951 and 1962. ICC has now
revised "Uniform Customs (1962)" and this 1974
version is reproduced in annex II to document A/CN.9/
101.**

2. At the seventh session of the Commission, rep
resentatives were in general agreement that "while the
Commission could not adopt the revised text of 'Uni
form Customs', it should consider, at its next session,
the desirability of commending the use of 'Uniform
Customs' in transactions involving the establishment
of a documentary credit".l

3. At the same session, the Commission requested
the Secretariat "to prepare an analysis of the observa
tions received by the Secretary-General in respect to
the 1962 version of 'Uniform Customs', with a view to
examining whether the revised text reflected these ob
servations".2 This report was prepared in response to
that request.

4. The greater part of the replies re~eived· by the
Secretariat from Governments and banking and trade
institutions indicated strong support for "Uniform Cus
toms (1962)" and voiced the expectation that the re
vision by ICC of these rules would prove acceptable to
the responding State and its banking institutions.

5. This analysis only deals with comments advo
cating substantive modifications of "Uniform Customs
(1962)" and with suggestions concerning particular
points as to which ICC presented draft revisions. For
each of the general provisions and for each article, the
analysis commences with the text of "Uniform Cus
toms (1962)", followed by a short description of t~e

substantive changes approved by ICC and an analySIS
of the comments on the provision.

ANALYSIS OF COMMENTS CONCERNING THE REVISION
BY ICC OF UNIFORM CUSTOMS AND PRACTICE FOR
DOCUMENTARY CREDITS (1962)

GENERAL PROVISIONS AND DEFINITIONS,
PARAGRAPH (a)

1. General provisions and definitions, paragraph
(a) [1962]:

(a) These provisions and definitions and the fol
lowing articles apply to all documentary credits and
are binding upon all parties thereto unless other
wise expressly agreed.

2. This paragraph was not modified.

'" 14 March 1975.
** Reproduced in this Volume, part two, II, 3.
1 Report of the United Nations Commission on International

Trade Law on the work of its seventh session, Official Records
of the General Assembly, Twenty-ninth Session, Supplement
No. 17 (A/9617), para. 34. (UNCITRAL Yearbook, vol. V:
1974, part one, II, A.)

2 Ibid.

3. New Zealand noted that the words "apply to
all documentary credits and are binding upon all par
ties thereto" were too narrow, since "Uniform Cus:"
toms" was in practice incorporated not only in docu
mentary credits, but also in contracts between the
applicant for the credit and the issuing bank. The pro
posal by New Zealand to substitute a formulation such
as "all interested parties" ("toutes les parties y inte
ressees") was not adopted.

GENERAL PROVISIONS AND DEFINITIONS,
PARAGRAPH (b)

1. General provisions and definitions, paragraph
(b) [1962]:

(b j For the purposes of such provisions, defini
tions and articles the expressions "documentary
credit(s)" and "credit(s)" used therein mean any
arrangement, however named or described, whereby
a bank (the issuing bank), acting at the request and
in accordance with the instructions of a customer
(the applicant for the credit), is to make payment
to or to the order of a third party (the beneficiary)
or is to pay, accept or negotiate bills of exchange
(drafts) drawn by the beneficiary, or authorize such
payments to be made or such drafts to be paid, ac
cepted or negotiated by another bank, against stip
ulated documents and compliance with stipulated
terms and conditions.
2. This paragraph was reorganized so that the ob

ligations assumed by the issuing bank now form two
separate subparagraphs. In a.ddition, the final phrase
of this paragraph was changed from "documents and
compliance with stipulated terms and conditions" to
"documents, provided that the terms and conditions of
the credit are complied with".

3. Several replies expressed support for the reor
ganization of this paragraph adopted by ICC. The fol
lowing proposed modifications of this paragraph were
not accepted by ICC, as it was of the view that its
new arrangement was sufficient to dispel any doubts
concerning the meaning of the term "negotiate" and
to stress that the beneficiary must comply with the
terms and conditions of the credit:

(a) Delete the words "or negotiate" from the words
"to pay, accept or negotiate bills of exchange .•."
(Denmark);

(b) Limit the word "negotiate" to cases where a
bank at its discretion buys drafts or documents at the
invitation of the beneficiary and thus exclude cases
where banks act directly or indirectly on behalf of the
applicant for the credit (Hungary);

(c) Replace the phrase "authorizes such payments
to be made" by the phrase "undertakes that such pay
ments will be made", to clarify that the issuing bank
remains responsible on its own credit even if its au
thorization given to another bank to pay is not acted
on by that other bank (USSR);

(d) Expand the list of obligations of the issuing
bank, now reading "to pay, accept or negotiate
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bills of exchange (drafts) drawn by the beneficiary"
to include "endorsement or guarantee of the bill of
exchange", in order to cover the aval (commercial
endorsement) as a form of documentary credit (Mex
ico) ;

(e) Specify at the end of this paragraph that the
terms and conditions of the credit are to be complied
with within "the duration of its period of validity"
(Mexico);

(f) Conclude this paragraph with the phrase
"against stipulated documents and provided that those
documents are in conformity with the stipulated terms
and conditions" (National Bank of Czechoslovakia).
In slightly different form, this suggestion was adopted
by ICC.

GENERAL PROVISIONS AND DEFINITIONS,
PARAGRAPH (c)

1. General provisions and definitions, paragraph
(c) [1962]:

(c) Credits, by their nature, are separate trans
actions from the sales or other contracts on which
they may be based and banks are in no way con
cerned with or bound by such contracts.
2. This paragraph was not modified by ICC.
3. Nigeria suggested an additional clause linking

the payment obligation under the credit to "clean per
formance of the underlying contract" and laying down
a penalty if it was discovered, subsequent to payment
under the credit, that the terms of the credit and those
mentioned in the documents varied from the goods
that were actually delivered. It was explained that such
a clause would be aimed at protecting buyers in devel
oping countries.

GENERAL PROVISIONS AND DEFINITIONS,
PARAGRAPH (d)

1. General provisions and definitions, paragraph
(d) [1962]:

(d) Credit instructions and the credits themselves
must be complete and precise and, in order to guard
against confusion and misunderstanding, issuing
banks should discourage any attempt by the appli
cant for the credit to include excessive detail.
2. This paragraph was divided into two sentences

in the English text; the French text had already been
so divided in the 1962 version.

3. The following suggestions, aimed at strengthen
ing the effect of this paragraph in discouraging in
complete or excessively detailed credits and credit in
structions, were not adopted by ICC:

(a) Redraft the concluding portion of the second
sentence in this paragraph to read "... the banks
should refrain from undertaking to carry out orders
containing excessive details." (Hungary);

(b) Provide a standard for measuring whether
credit instructions and credits are "complete and pre
cise" (Philippines); New Zealand proposed that "ex
cessive detail" be measured by the prevailing banking
practice;

(c) Delete the second sentence, since it contains
what is merely an exhOrtation (Nigeria);

(d) State the legal consequences if, contrary to thjs
paragraph, excessive details are included in credit in
structions or credits (National Bank of Czechoslo
vakia).

GENERAL PROVISIONS AND DEFINITIONS,
PARAGRAPH (e)

1. General provisions and definitions paragraph
(e) [1962]: '

(e) When the bank first entitled to avail itself of
an option it enjoys under the following articles does
so, its decision shall be binding upon all the parties
concerned.

2. This paragraph was modified in order to make
it more specific and to clarify some issues that caused
difficulties previously. ("Uniform Customs (1962)"
only contained a general rule to the effect that the
exercise of an option by the bank first entitled tolt
shall bind all the parties concerned.)

(a) The paragraph now specifies that it is the bank
authorized to pay, accept or negotiate under a credit
which may first exercise the option under revised ar
ticle 32 (b) (i.e., to refuse a commercial invoice for
an amount exceeding the amount permitted by the
credit), and that such a decision will bind all the par
ties concerned. (Thus, the bank first entitled to exer
cise the option is identified and the effect of the rule
is limited to revised article 32 (b).)

(b) The paragraph now describes how a bank be
comes authorized to payor accept under a credit, or
to negotiate under a credit.

3. The revision of this paragraph seems to incor
porate the principle proposed by Australia that, rather
than relying on the general rule contained in the 1962
formulation of this paragraph, in each article the bank
having the option mentioned therein should be identi
fied.

GENERAL PROVISIONS AND DEFINITIONS,
PARAGRAPH (f)

1. General provisions and definitions, paragraph
(f) [1962]:

(f) A beneficiary can in no case avail himself of
the contractual relationships existing between banks
or between the applicant for the credit and the is
suing bank.

2. This paragraph was not modified by ICC.

3. The Secretariat received no comments concern
ing this paragraph.

Article 1 (old article 1)

1. Article 1 [1962]:

Credits may be either

(a) Revocable, or
(b) Irrevocable.

All credits, therefore, should clearly indicate
whether they are revocable or irrevocable.

In the absence of such indication the credit shall
be deemed to be revocable, even though an expiry
date is stipulated.
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2. The three sentences of this article are now ar
ranged as paragraphs (a), (b) and (c); in addition,
the end of the third sentence which had read ", even
though an expiry date is stipulated" was deleted.

3. (a) Two replies (German Democratic Repub
lic, National Bank of Czechoslovakia) favoured re
tention of the basic rule that all credits are revocable
unless they are expressly marked as irrevocable; this
basic rule was retained by ICC when it revised arti
cle 1;

(b) The suggestion by New Zealand that credits
should be deemed to be irrevocable when there was
no indication whether they are revocable or irrevoca
ble was not retained. On the other hand, ICC ac
cepted the suggestion by New Zealand to delete the
last seven words of the third sentence, since revised
article 37 requires an expiry date to be given for both
revocable and irrevocable credits.

Article 2 (old article 2)

1. Article 2 [1962]:
A revocable credit does not constitute a legally

binding undertaking between the bank or banks
concerned and the beneficiary because such a credit
may be modified or cancelled at any moment with
out notice to the beneficiary.

When, however, a revocable credit has been
transmitted to and made available at a branch or
other bank, its modification or cancellation shall
become effective only upon receipt of notice thereof
by such branch or other bank and shall not a~ect
the right of that branch or other bank to be reIm
bursed for any payment, acceptance or negotiation
made by it prior to receipt of such notice.
2. This article has been reworded by ICC with the

aim of simplifying its language and eliminating pos
sible disputes. Thus revised article 2 states that a re
vocable credit may be modified or cancelled without
prior notice to the beneficiary and that it is the issuj~g
bank which is bound to reimburse a bank that paId,
accepted or negotiated a revocable credit in compli
ance with its terms and conditions and any amend
ments received by that bank at the time of its action
preceding notice to it of any other amendment or
cancellation of the credit.

3. While the replies were generally agreed that the
approach of ICC in revising article 2 was the proper
one, the following proposals were made to augment
the provisions of this article:

(a) Replace the word "notice" by the word "ad
vice" wherever it appeared in this article (Denmark);

(b) Require notices of amendments or cancella
tions under this article to be sent by cable (Khmer
Republic) ;

(c) Amend the second sentence to read "such a
credit has been transmitted or made available for pay
ment" instead of "and" (Mexico);

(d) Start the second s~ntence with the words ".T~e
cancellation or modificatlOn of a revocable credIt IS
ineffective and the issuing bank is bound ..." (New
Zealand) ;

(e) Provide in article 2 that an issuing or advising
bank that paid without reserve, accepted or negoti
ated a draft under a revocable credit may go against
the beneficiary only in cases where he could do so
after honouring an irrevocable credit (New Zealand).

4.. The suggest~0J.?- by the USSR that a paying, ac
ceptmg or negOtlatmg bank should be entitled to
reImbursement if it acted in compliance with the terms
and conditions of the credit as modified and of which
it had notice at the time of its action, was in sub
stance adopted by ICC.

Article 3 (old article 3)
1. Article 3 [1962]:

An irrevocable credit is a definite undertaking on
the part of an issuing bank and constitutes the en
gagement of that bank to the beneficiary or as the
case may be, to the beneficiary and bona fide' holders
of drafts drawn and/or documents presented there
under! t~at the pr?visi~ns for payment~ acceptance or
negotmtlOn. contamed m the credit will be duly ful
filled, prOVIded that all the terms and conditions of
the credit are complied with.

;\n irrevocable credit may be advised to a bene
fiCiary through another bank without engagement
on the part of that other bank (the advising bank)
but when an issuing bank authorizes another bank
to confirm its irrevocable credit and the latter does
so such confirmation constitutes a definite under
taking o~ ~e part of the confirming bank either that
the provlSlons for payment or acceptance will be
duly ~ul~lled or, in the case of a credit available by
negotlatlOn of drafts, that the confirming bank will
negotiate drafts without recourse to drawer.

Such undertakings can neither be modified nor
cancelled without the agreement of all concerned.
2. This article was reorganized and modified in

order to delineate more clearly the undertaking of a
bank issuing an irrevocable credit, to stress that the
undertaking of a bank confirming an irrevocable credit
~s s~parate and ad~itional to the undertaking by the
lSSUl,ng bank, to dehneate the undertaking of such con
firmmg bank, and to note that partial acceptance of
amendments is only effective with the agreement of all
parties thereto.

3. In revising article 3, ICC adopted the substance
of the following comments:

(a) To clarify that the undertaking of a bank is
suing an irrevocable credit is separate and different
from the undertaking of another bank that confirms
this irrevocable credit (USSR); while the ICC de
cided not to deal specifically with the case where the
bank issuing an irrevocable credit purports, in order
to comply with a provision in the contract for an ir
revocable confirmed credit, also to confirm it, para
graph (b) of revised article 3 describes confirmation
as occurring "when an issuing bank authorizes or re
quests another bank to confirm its irrevocable credit
and the latter does so";

(b) To clarify that partial acceptance of amend
ments of an irrevocable credit is effective only if all
the parties agree to it (Egypt, Hungary); on the other
hand, the reply of the German Democratic Republic
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expressed the view that the Uniform Customs should without recourse" drawn by the beneficiary (Federal
not deal with partial acceptances of modifications of Republic of Germany);
irrevocable credits;

(h) To require that the advising bank notify the
(c) To delineate more clearly the precise under- issuing bank within a reasonable time of the rejection

taking by a bank issuing an irrevocable credit as to by a party of an amendment of the credit, whether in
negotiation without recourse against either the drawer part or in full (Egypt).
or a negotiating bank or holder in good faith of the
beneficiary's draft (New Zealand), acceptance and pay- Article 4 (old article 4)
ment by the drawee at maturity of the draft (Den- 1. Article 4 [1962]:
mark), and acceptance and payment of drafts on the
applicant for the credit, another bank or any other When an issuing bank instructs a bank by cable,
person (USSR); telegram or telex to notify a credit and the original

letter of credit itself is to be the operative credit
(d) To delineate more clearly the precise under- instrument, the issuing bank must send the original

taking by a bank confirming an irrevocable credit as letter of credit, and any subsequent amendments
to serving as a paying or accepting bank, or only as a thereto, to the beneficiary through the notifying bank.
negotiating bank (Federal Republic of Germany, Hun-
gary), acceptance. being accomplished by means of The issuing bank will be responsible for any con-
acceptance by the confirming bank (Lebanon), nego- sequences arising from its failure to follow this pro-
tiation or acceptance involving the obligation to hon- cedure.
our documents drawn on the applicant for the credit 2. This article was modified to cover all cases where
or another bank (Denmark, USSR) without recourse the issuing bank instructs another bank, by cable, tele-
against a negotiating bank or holder in good faith of gram or telex, to advise a credit and the mail confirma-
the beneficiary's draft (New Zealand). tion of these instructions is to serve as the operative

4. The following suggestions were not adopted by credit instrument (previously it only covered those
ICC: cases where the original letter of credit was to serve

as the operative credit instrument) and to clarify the
(a) To regulate the effect of silence by a benefi- consequences if the cable, telegram or telex which

ciary regarding a proposed modification of the credit contains the instructions to the advising bank does not
of which he receives notice (Australia, Lebanon); say either "details to follow" or that the mail confirma-
according to Lebanon this should not be viewed as tion is to be the operative credit instrument.
tacit acceptance and that therefore the preference of
the beneficiary may be expressed as late as the time 3. The basic principle behind the revision of article
of the utilization of the credit; 4 was not challenged in the comments, although the

reply of the German Democratic Republic noted that
(b) To consider "revolving credits" (Australia); it may force some banks to modify their practice.

on the other hand the comment by the German Demo-
cratic Republic stated that the Uniform Customs 4. The following suggested modifications of article
should not be expanded to deal with the special cases 4 were not adopted by ICC:
of "deferred" or "revolving" credits. (The USSR had (a) Addition of a provision dealing with the legal
suggested that the Uniform Customs should deal with position of an advising bank which honours the credit
"credits with partial deferment of payments" which without having received instructions from the issuing
are a special type of irrevocable credit used in the bank (USSR);

USSR. ) ; (b) Required inclusion in the mail confirmation of
(c) To modify the language of article 3 by replacing, a statement that "this credit was pre-advised by cable,

whenever they appeared, the phrase "whether against telegram or telex dated . . . and addressed to . . ."
a draft or not" by the phrase "whether against a draft (Lebanon);
or without presentation of a draft", the word "advise"
by the word "notify", and the word "undertaking" by (c) Use of the term "ratification" instead of the
the word "obligation" (Mexico); term "confirmation" in this article (New Zealand).

(d) To provide that when an irrevocable credit is Article 5 (old article 5)
subject to a subsequent condition to be met by the
applicant for the credit, the issuing bank will not be 1. A rtieZe 5 r1962] :
liable on its undertaking if the applicant for the credit When a bank is instructed by cable, telegram or
fails to satisfy this condition subsequent (Lebanon); telex to issue, confirm or advise a credit similar in

(e) To add a paragraph to the effect that issuing terms to one previously established and which has
banks and confirming banks may have recourse against been the subject of amendments, it shall be under-
the beneficiary of the credit only for fraud of the bene- stood that the details of the credit being issued,
ficiary (New Zealand); confirmed or advised will be transmitted to the bene-

(I) To provide that when an irrevocable or con- ficiary excluding the amendments, unless the instruc-
firmed credit permits negotiation of drafts, the issuing tions specify clearly any amendments which are to
or confirming bank's undertaking is deemed to go to apply.
the bene1ficiary and to negotiators and bona fide holders 2. This article was not modified by ICC.
of his drafts (New Zealand);

(g) To provide that the credit terms may not require 3. The Secretariat did not receive any comments
the presentation to the advising bank of a "sight draft dealing with this article.
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Article 6 (old article 6)

1. Article 6l1962]:
If incomplete or unclear instructions are received

to issue, confirm or advise a credit, the bank re
9uested to act on such instructions may give pre
lIminary notification of. the credit to the beneficiary
for information only and without responsibility; and
in that case the credit will be issued, confirmed or
advised only when the necessary information has
been received.
2. This article was left substantially unaltered by

ICC, with only minor drafting changes in both the
English and the French text.

3. ICC did not adopt the proposal by Romania to
add the following provision to article 6: "Credits pre
advised by telephone (les accreditijs preavises par fil)
and containing only certain details such as the appli
cant for the credit, credit amount and validity date
(ordonnateur, valeur, validite) will be considered as
informational, which are then only deemed to be
opened or advised on receipt of all the necessary in
structions." ICC was of the view that the revised text
of article 4 met the concern of Romania regarding
article 6.

Article 7 (old article 7)

1. Article 7 [1962]:
Banks must examine all documents with reason

able care to ascertain that they appear on their face
to be in accordance with the terms and conditions
of the credit.
2. In order to define more precisely the obligation

of banks to verify that all documents comply with the
terms and conditions of the credit, the following second
sentence was added by ICC to this article: "Documents
which appear on their face to be inconsistent with one
another will be considered as not appearing on their
face to be in accordance with the terms and conditions
of the credit."

3. The above addition to article 7 was supported
by the German Democratic Republic and Luxembourg,
and opposed by the National Bank of Czechoslovakia
and the USSR.

Article 8 (old article 8)

1. Article 8 [1962]:

In documentary credit operations all parties con
cerned deal in documents and not in goods.

Payment, acceptance or negotiation against docu
ments which appear on their face to be in accordance
with the terms and conditions of a credit by a bank
authorized to do so, binds the party giving the au
thorization to take up the documents and reimburse
the bank which has effected the payment, acceptance
or negotiation.

If, upon receipt of the documents, the issuing bank
considers that they appear on their face not to be
in accordance with the terms and conditions of the
credit, that bank must determine, on the basis of
the documents alone, whether to claim that payment,
acceptance or negotiation was not affected in accord
ance with the terms and conditions of the credit.

If such claim is to be made, notice to that effect,
stating the reasons therefor, must be given by cable
or other expeditious means to the bank from which
the documents have been received and such notice
must state that the documents are being held at the
disposal of such bank or are being returned thereto.
The issuing bank shall have a reasonable time to
examine the documents.
2. This article was restruotured with a view towards

making the rules contained therein more precise and
pertinent to the current practice of taking up documents
"under a reserve or against a guarantee". The main sub
stantive modifications of this article are the following:

(a) Article 8 is now arranged in seven paragraphs;
(b) Paragraph (d) contains the rule found in the

1962 version of article 8 that "the issuing bank shall
have a reasonable time to examine the documents",
and adds a rule to the effect that during this period the
issuing bank must also decide whether to claim that
payment, acceptance or negotiation was against docu
ments that did not comply with the terms and condi
tions of the credit;

(c) Paragraph (e) retains the language of former
paragraph 4 of the 1962 version except for the last
sentence (which is now in paragraph (d», and adds
the requirement that notice of any claim by the issuing
bank that the documents did not comply with the terms
and conditions of the credit be transmitted to the re
mitting bank "without delay";

(d) Paragraph (I) contains a new provision to the
effect that an issuing bank whkh does not return the
documents or hold them at the disposal of the remitting
bank shall be precluded from claiming that the docu
ments do not comply with the terms and conditions of
the credit;

(e) Paragraph (g) provides that payment, negotia
tion or acceptance by a remitting bank under reserve
or against a guarantee (due to some irregularity in the
documents presented) shall not relieve the issuing bank
from its obligations under this article.

3. A number of comments; such as those of Hun
gary, Kenya, the Republic of Viet-Nam, South Africa
and the USSR, suggested ,that the revised "Uniform
Customs and Practice" should deal with the legal posi
tion of the parties where documents are negotiated by
a transmitting bank under a reserve, guarantee or in
demnity. The thru~t of this suggestion was met by ICC
by adding paragraph (g) to article 8.

4. An earlier draft version of paragraph (c) in
cluded a clause to the effect that if the issuing bank
considered that the documents on their face were not
in accordance with the terms of the credit, that bank
had to decide, "if necessary after having consulted the
applicant for the credit", whether to challenge as un
authorized a payment, acceptance or negotiation made
under that credit. The comments of the National Bank
of Czechoslovakia and Luxembourg opposed the addi
tion to paragraph (c) of such a provision authorizing
the issuing bank to consult with the applicant for the
credit before deciding whether to reject the documents
as not conforming to the credit, arguing that this would
be a deviation from the general principle that in docu
mentary credit operations all parties only dealt in docu-
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ments. On the other hand, the German Democratic
Republic expressly, the Association of Banks in Malay
sia-Singapore and New Zealand by implication, favoured
retention of the above-mentioned clause. ICC decided
not to add to paragraph (c) the phrase "if necessary
after having consulted the applicant for the credit."

5. With respect to the time available to an issuing
bank for examination of the documents under para
graph (d), the Central Bank of Jordan (if period is at
least three weeks), the Association of Banks in Malay
sia-Singapore, Mexico (reply of 12 October 1970),
New Zealand, the Philippines and South Africa favoured
a definite, fixed period of a specified number of days.
However, the German Democratic Republic, Japan,
Kenya, Bank Negara of Malaysia, and Mexico (reply
of 14 June 1973) supported maintenance of a time
limit identified in terms of "a reasonable time". ICC
decided that paragraph (c) should provide that the
issuing bank has "a reasonable time" to examine the
documents.

6. Under an earlier formulation of paragraph (d),
the issuing bank was required to notify the remitting
bank "at once". After considering a proposal by Iraq
that the notification by the issuing bank occur "within
a reasonable time", ICC decided to require that such
notification be given "without delay".

7. An early draft version of paragraph (g) included
language within brackets to the effect that the issuing
bank was not authorized to inform the applicant for the
credit that the remitting bank paid, accepted or negoti
ated documents under reserve or against a guarantee.
The comments of the National Bank of Czechoslovakia,
the German Democratic Republic, the Central Bank of
Jordan, Bank Negara of Malaysia, the Association of
Banks in Malaysia-Singapore, New Zealand, and Mexico
proposed the deletion of this bracketed language. In
fact, Bank Negara of Malaysia favoured the addition
of a clause expressly permitting banks at their discretion
to inform the applicant for the credit of any reserve
or guarantee, and Mexico expressed its support for a
clause mandating such notification by the issuing bank
to the applicant for the credit. The ICC decided to
delete the bracketed language.

8. Based on comments by the National Bank of
Czechoslovakia and Hungary concerning the legal effect
of a reservation or guarantee by the transmitting bank
due to its having observed some irregularity of the
documents, ICC added the following explanatory sen
tence to paragraph (g); "Such guarantee or reserve
concerns only the relations between the remitting bank
and the beneficiary."

9. The following proposals concerning article 8
were not adopted by ICC;

(a) To add a reserve clause to paragraph (a) to
the effect that the parties are not considered to be deal
ing only in documents in cases where it was discovered
that, due to deceit, the goods actually delivered differed
from those paid for on the basis of their description in
documents under the credit (Nigeria);

(b) To deal with the disposition of the documents
and the goods where the documents are rejected by the
issuing bank, stressing that they are then charged to the
remitting bank (Romania, as to the documents; Khmer
Republic, Republic of Viet-Nam, as to the goods);

(c) To provide a time-limit for the conditional status
of a payment, acceptance or negotiation under a reserve
or guarantee (USSR);

\ d) To ~ist~guish cases w~ere the. remitting bank
notifies the Issumg bank of an megulanty in the docu
ments from cases where the irregularity is only discov
ered by the issuing bank (Central Bank of Jordan);

(e) In paragraph (g), to use the term "indemnity"
rather th~ "guarantee", an~ to add that if the issuing
bank deCIdes not to accept megular documents which
were paid, accepted or negotiated by a remitting bank
the issuing bank must notify that bank promptly (Ne~
Zealand; however, this seems to be covered already by
the general rule in paragraph (e) as to notification of
a remitting bank);

(f) To deal in paragraph (g) with the bank practice
of making guarantees valid for a period of between 3
and 6 months (German Democratic Republic);

(g) To require that the issuing bank notify the re
mitting bank when it begins examining the documents
and thus the period in paragraph (d) begins to run
(Association of Banks in Malaysia-Singapore).

Article 9 (old article 9)
1. Article 9 [1962]:

Banks assume no liability or responsibility for the
form, sufficiency, accuracy, genuineness, falsification
or legal effect of any documents, or for the general
and/or particular conditions stipulated in the docu
ments or superimposed thereon; nor do they assume
any liability or responsibility for the description,
quantity, weight, quality, condition, packing, delivery,
value or existence of the goods represented thereby,
or for the good faith or acts and/or omissions, sol
vency, performance or standing of the consignor, the
carriers or the insurers of the goods or any other
person whomsoever.
2. This article was not modified by ICC.
3. The proposal of the USSR that this article deal

with notations on documents to the effect that unload
ing shall be at the expense of the purchaser or of the
carrier was accepted by ICC; however, ICC believed
that such a provision should be incorporated in revised
article 16 rather than in article 9.

4. The following suggestions were not retained by
ICC;

(a) To mention specifically that banks assume no
responsibility for the acts or good faith of forwarding
agents and/or combined transport operators (Hungary;
this seems covered by the phrase in article 9 "or any
other person whomever");'

(b) At the end of the article, to replace the expres
sion "any other person whomever" by the phrase "any
[other] person who issued the respective documents"
(National Bank of Czechoslovakia);

(c) To provide that the article did not apply "in
cases where the bank is at fault" (Japan);

(d) To provide that the article did not apply if it
was discovered that due to deceit the goods actually
delivered differed from those that were paid for accord
ing to their description in documents under the credit
(Nigeria) .



Part Two. International payments 149

Article 10 (old article 10)
1. Article 10 [1962]:

Banks assume no liability or responsibility for the
consequences arising out of delay and/or loss in
transit of any messages, letters or documents, or for
delay, mutilation or other errors arising in the trans
mission of cables, telegrams or telex, or for errors
in translation or interpretation of technical terms,
and banks reserve the right to transmit credit terms
without translating them.
2. ICC only made minor changes of a drafting

nature in this article.
3. The following proposals were not adopted by

ICC:
(a) To provide that the risk of delay or l,?ss in

transit of messages and documents, or of errors 1~ the
transmission of cables, shall be borne by the applIcant
for the credit (Hungary, USSR);

(b) To provide that a bank which was at fault will
not be exempted from liability under this article
(Japan) ;

(c) To consider a provision regarding the simul
taneous transmission in one shipment of original and
duplicate documents, as this increases the likelihood
that no set of documents will arrive (Federal Repub
lic of Germany).

Article 11 (old article 11)
1. Article 11 [1962]:

Banks assume no liability or responsibility for
consequences arising out of the interruption of their
business by strikes, lock-outs, riots, civil commo
tions, insurrections, wars, acts of God or any other
causes beyond their control. Unless specifically au
thorized banks will not effect payment, acceptance
or negotiation after expiration under credits expir
ing during such interruption of business.
2. ICC adopted a new wording for this article, un

der which banks are also not responsible for conse
quences that stem from social conflicts within their
respective places of business.

3. ICC did not retain the suggestion by Japan that
a bank which was at fault should not be exempted
from liability under this article.

Article 12 (old article 12)
1. Article 12 [1962]:

Banks utilizing the services of another bank for
the purpose of giving effect to the instructions of
the applicant for the credit do so for the account
and at the risk of the latter.

They assume no liability or responsibility should
the instructions they transmit not be carried out,
even if they have themselves taken the initiative in
the choice of such other bank.

The applicant for the credit shall ~e bound b.y
and liable to indemnify the banks agamst all oblI
gations and responsibilities imposed by foreign laws
and usages.
2. ICC only made minor changes of a drafting

nature in this article.

3. ICC did not adopt the proposal by Japan and
Mexico that a bank utilizing the services of another
bank should not be exempted from liability under this
article, if there was fault or negligence in the selection
of that other bank.

New article 13
1. ICC added this new article, clarifying that a

paying or negotiating bank authorized to claim reim
bursement from a third bank nominated by the issuing
bank shall not be required to confirm to the third bank
that payment or negotiation had been effected in ac
cordance with the terms and conditions of the credit.

2. Originally proposed by ICC as a new para
graph (d) in article 12, the above proposal, while
receiving some support (National Bank of Czechoslo
vakia, German Democratic Republic), was also op
posed in a number of replies (Iraq, Jordan, Bank
Negara of Malaysia) because it was feared that the
provision would preclude the issuing bank from asking
the paying or negotiating bank to confirm to the third
bank that all the terms and conditions of the credit
have been complied with. (It should be noted, how
ever, that under paragraph (a) in the general provisions
and definitions, the parties are free to agree on credit
terms and conditions differing from those that would
otherwise govern the credit under "Uniform Customs
and Practice".)

Article 14 (old article 13)
1. Article 13 [1962]:

All instructions to issue, confirm or advise a
credit must state precisely the documents against
which payment, acceptance or negotiation is to be
made.

Terms such as "first class", "well known", "quali
fied" and the like shall not be used to describe the
issuers of any documents called for under credits
and if they are incorporated in the credit terms banks
will accept documents as presented without further
responsibility on their part.

2. ICC only made minor changes of a drafting
nature in paragraph (b) of this article. The words, at
the end of paragraph 2 of article 13 of the 1962 ver
sion, "as presented without further responsibility on
their part" were replaced by the words "as rendered".

3. The following suggestions concerning this arti
cle were not accepted by ICC:

(a) To settle whether documents bearing signatures
by mechanical means may be accepted by banks (Fed
eral Republic of Germany) ;

(b) To modify paragraph (b) so as to authorize
a bank to accept such documents as tendered regarding
the issuer, but to refuse them if their content in other
respects deviated from the terms and conditions of the
credit (Central Bank of Jordan).

Article 15 (old article 14)
1. Article 14 [1962]:

Except as stated in article 18, the date of the Bill
of Lading, or date indicated in the reception stamp
or by notation on any other document evidencing
shipment or dispatch, will be taken in each case to
be the date of shipment or dispatch of the goods.
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2. This article was amended to extend to the date
of taking charge of the goods indicated on a document
evidencing such taking charge.

3. The above amendment followed a suggestion
by the Federal Republic of Germany that this article
be modified to prevent banks from demanding a nota
tion that shipment has been effected when the credit
only called for a document certifying that the goods
have been taken over.

Article 16 (old article 15)
1. Article 15 [1962]:

If the words "freight paid" or "freight prepaid"
appear by stamp or otherwise on documents evi
dencing shipment or dispatch they will be accepted
as constituting evidence of the payment of freight.

If the words "freight prepayable" or "freight to
be prepaid" or words of similar effect appear by
stamp or otherwise on such documents they will not
be accepted as constituting evidence of the payment
of freight.

Unless otherwise specified in the credit or incon
sistent with any of the documents presented under
the credit, banks may honour documents stating that
freight or transportation charges are payable on
delivery.
2. ICC made the following substantive modifica

tions in this article:
(a) Paragraph (a) was made more general by the

replacement of the expression "if the words 'freight
paid' or 'freight prepaid' appear ..." by the phrase
"if words clearly indicating payment or prepayment
of freight, however named or described, appear ...";

(b) Paragraph (c) was amended so that now banks
"will accept" (rather than "may honour") documents
stating that freight or transportation charges are pay
able on delivery under the conditions given in the
paragraph;

(c) A new paragraph (d) was added to the effect
that banks "will accept" shipping documents refer
ring to expenses additional to the freight charges (e.g.
loading, unloading) unless this is specifically prohib
ited by the credit terms. (This addition to article 16
was advocated in comments by the USSR and the
Federal Republic of Germany, to prevent banks from
rejecting or only accepting under reserved documents
referring to such expenses.)

3. The thrust of a suggestion by Australia to cover
in article 16 the words "basic service charge", often
used to denote ocean freight, was met by ICC when
it widened the scope of paragraph (a) of this article
to extend to "words clearly indicating payment or pre
payment of freight, however named or described".

New article 17
1. ICC added this new article in order to clarify

that banks are to accept shipping documents claused
"shipper's load and count" or "said by shipper to
contain", unless otherwise specified in the credit.

2. This new article responds to the question posed
by Lebanon and the Federal Republic of Germany
whether a clause on the shipping document whereby

the carrier disclaims knowledge of the "contents
'Yeight, measurements, quality or technical specifica~
hons of the goods", or a "said to contain" clause
renders a shipping document unclean, by stating that
banks are to accept such a document unless the credit
terms provide otherwise. (Such clauses are frequent
and unavoidable when goods are carried in sealed
containers packed by the shipper.)

Article 18 (old article 16)
1. Article 16 [1962]:

A clean shipping document is one which bears
no superimposed clause or notation which expressly
declares a defective condition of the goods and/or
the packaging.

Banks will refuse shipping documents bearing
such clauses or notations unless the credit expressly
states clauses or notations which may be accepted.
2. ICC only made minor drafting changes in this

article.

3. ICC did not adopt the following proposals:
(a) To state that clauses such as "vessel not

responsible for condition of barrels, cases, other pack
ages" or "vessel not responsible for insufficient pack
ing" render a shipping document "unclean" (Leb
anon);

(b) To note that a carrier cannot judge the condi
tion of goods in sealed containers not packed by him
(Sweden).

Article 19 (old article 17)
1. Article 17 [1962]:

Unless specifically authorized in the credit, Bills
of Lading of the following nature will be rejected:

(a) Bills of Lading issued by forwarding agents.
(b) Bills of Lading which are issued under and

are subject to the conditions of a Charter-Party.
(c) Bills of Lading covering shipment by sailing

vessels.
However, unless otherwise specified in the credit,

Bills of Lading of the following nature will be
accepted:

(a) "Port" or "Custody" Bills of Lading for
shipments of cotton from the United States of
America.

(b) "Through" Bills of Lading issued by steam
ship companies or their agents even though they
cover several modes of transport.
2. ICC made the following substantive modifica

tions in this article:
(a) Clarified that if a particular bill of lading fell

within both paragraphs (a) and (b) of this article,
paragraph (a) would be held to govern so that such
a bill of lading would be rejected unless specifically
authorized in the credit;

(b) Eliminated the special rule regarding accepta
bility of "port" or "custody" bills of lading for cot
ton shipments from the United States;

(c) Added a new subparagraph (ii) to paragraph
(b) of this article defining Short Form Bills of Lading
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and stating that they were to be accepted unless other
wise specified in the credit;

(d) Added a new subparagraph (iii) to paragraph
(b) of this article, which establishes that bills of lad
ing issued by shipping companies covering unitized
cargoes (e.g. in containers) were to be accepted un
less otherwise specified in the credit.

3. The comments of Governments and banks were
largely in favour of the changes made in this article:

(a) The German Democratic Republic, Lebanon
and Luxembourg supported deletion of the special rule
contained in "Uniform Customs (1962)" dealing with
the rare cases of "port" or "custody" bills of lading
for cotton shipments from the USA;

(b) The National Bank of Czechoslovakia, the
German Democratic Republic and the Federal Re
public of Germany favoured a general rule making
standard Short Form Bills of Lading acceptable. On
the other hand, Lebanon would have preferred a rule
making such bills of lading unacceptable unless ex
pressly authorized in the credit;

(c) Australia, the National Bank of Czechoslovakia,
the Federal Republic of Germany, Japan, the Asso
ciation of Banks in Malaysia-Singapore, the Bank of
Mauritius, Singapore, Sweden and the USSR all fa
voured the addition of a provision dealing with bills of
lading issued in connexion with the transport of goods
in containers. It was suggested by the Association of
Banks in Malaysia-Singapore that bills of lading issued
by container operators, and by Sweden that those is
sued by forwarding agents functioning as combined
transport operators, be acceptable; however, those
suggestions were not adopted by ICC.

4. The following proposals to amend this article
were not accepted by ICC:

(a) To make bills of lading issued by forwarding
agents generally acceptable (proposed by Hungary,
opposed by the Republic of Viet-Nam), or at least
when they bore an on-board endorsement (Nigeria);

(b) To define more clearly what constitutes a
"through" bill of lading (proposed by Australia, Hun
gary, opposed by the German Democratic Republic);

(c) To deal with the acceptability of "liner" bills
of lading (proposed by Cyprus, opposed by the Ger
man Democratic Republic) ;

(d) To modify the rule stating that bills of lading
subject to the terms of a charter party were generally
not acceptable (Romania: limit the rule to deliveries
under C and F, CIF terms; Finland: make bills of
lading dealing with carriage of timber pursuant to
charter parties acceptable); the German Democratic
Republic favoured retention of this provision as it
appeared in the 1962 Uniform Customs;

(e) To deal with the signature on bills of lading
(proposed by Romania, opposed by the German Dem
ocratic Republic).

5. Costa Rica was of the view that there was no
necessity to amend articles 19, 20 and 22, since each
expressly permitted the parties to authorize specifically
in the credit the acceptance of bills of lading different
from those that would otherwise be required under
these articles.

Article 20 (old article 18)
1. Article 18 [1962]:

Unless otherwise specified in the credit, Bills of
Lading must show that the goods are loaded on
board.

Loading on board may be evidenced by an on
board Bill of Lading or by means of a notation to
that effect dated and signed or initialled by the car
rier or his agent, and the date of this notation shall
be regarded as the date of loading on board and
shipment.
2. ICC made the following substantive modifica

tions in this article:
(a) The revised text clarifies that, unless specified

differently in the credit, either "on-board" or "shipped"
bills of lading are acceptable and stresses that the
goods must be loaded on board or shipped "on a
named vessel";

(b) The revised text also notes that loading on
board or shipment on a named vessel may be evi
denced either by some wording on a bill of lading
indicating this fact or by a notation to this effect on
the bill of lading.

3. A number of comments (the German Demo
cratic Republic, Hungary, Lebanon, the Association
of Banks in Malaysia-Singapore, Nigeria) supported
an amendment of this article making it clear that a
later clear notation "shipped on board X vessel" by
the ocean carrier on a bill of lading originally issued
inland, or by a forwarding agent, or as a "received-for
shipment" bill, makes such bill of lading fully accept
able under the revised "Uniform Customs" unless
there is a specific provision to the contrary in the
credit; the revision of this article by ICC incorporates
amendments bringing about this result.

4. In response to comments by Lebanon and New
Zealand, ICC did not retain language in an earlier
draft revision of this article which had stated that load
ing on board or shipment on a named vessel could be
evidenced on a Bill of Lading by "any wording cus
tomarily used to indicate" this (as it raised problems
as to what is customary at what port and how a bank
would know these customs); instead, ICC substituted
the more general expression "wording indicating", thus
omitting any reference to custom.

5. ICC did not accept the suggestion of the Fed
eral Republic of Germany and Sweden that for pur
poses of this article a notation to the effect that the
ocean carrier has taken over the goods (received-for
shipment) should be sufficient.

Article 21 (old article 19)
1. Article 19 [1962]:

Unless trans-shipment is prohibited by the terms
of the credit, Bills of Lading will be accepted which
indicate that the goods will be trans-shipped en route,
provided the entire voyage is covered by one and
the same Bill of Lading.

Bills of Lading incorporating printed clauses stat
ing that the carriers have the right to trans-ship will
be accepted notwithstanding the fact that the credit
prohibits trans-shipment.
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2. This article was not modified by ICC.
3. ICC did not adopt the following suggestions:
(a) A proposal by Cyprus to clarify that where a

credit calls for "direct shipment" or "shipment with
out trans-shipment", it was not necessary· for compli
ance that the bill of lading include a specific clause
prohibiting trans-shipment;

(b) A proposal by Lebanon to add the following
words at the end of paragraph (a) of this article "...
provided the insurance in case of a C and F sale also
covers all risks of unlimited trans-shipment", since this
was already covered by revised article 7 requiring
consistency of the documents.

(c) A proposal by Iraq that this article should state
clearly that a bill of lading showing, other than by a
printed trans-shipment clause, that there was or will
be trans-shipment where this is prohibited by the credit,
shall be unacceptable (article 21, paragraph (b) al
ready seems to provide this result).

Article 22 (old article 20)

1. Article 20 [1962]:
Banks will refuse a Bill of Lading showing the

stowage of goods on deck, unless specifically author
ized in the credit.
2. ICC added a new paragraph (b) to this article

(analogous to paragraph (b) of new article 21) to the
effect that banks are to accept a bill of lading contain
ing a clause permitting on-deck carriage, provided the
bill does not state specifically that the goods are loaded
on deck.

3. ICC did not adopt the suggestion made by Aus
tralia, the German Democratic Republic, the Federal
Republic of Germany, the Association of Banks in
Malaysia-Singapore, Nigeria and Sweden that this ar
ticle include a special provision permitting the car
riage on deck of goods packed in containers. Simi
larly, ICC did not accept the recommendation by
Finland and the Association of Banks in Malaysia
Singapore that bills of lading evidencing the carriage
on deck of bulk cargo customarily carried in that
manner, such as timber, be acceptable under this
article.

Deletion of old article 21

1. Article 21 [1962]:
Banks may require the name of the beneficiary to

appear on the Bill of Lading as shipper or endorser,
unless the terms of the credit provide otherwise.
2. ICC decided to delete old article 21 which had

given banks the option of requiring, unless the credit
terms provided otherwise, that the name of the bene
ficiary appear on the bill of lading as shipper or
endorser.

3. All the comments received expressed dissatis
faction with the 1962 formulation of this article, which
gave banks full discretion whether to accept bills of
lading which did not include the name of the bene
ficiary. The National Bank of Czechoslovakia, the
German Democratic Republic and the Federal Re
public of Germany favoured deletion of this article,
since, whenever desired, such a provision could be
included in the terms of the credit. Australia and Leb-

anon proposed modification of the article to limit the
option to the discretion of the negotiating bank only.
New Zealand favoured retention of old article 21.

New article 23

1. ICC added this new article in order to deal with
the acceptability of combined transport documents.

2. It had been suggested by Australia and the Fed
eral Republic of Germany that the revision of "Uni
fo:m C.ustoms" ~s to the acceptability of documents
eVIdencmg combmed transport should await adoption
of the Combined Transport Convention (TCM), and
that .t~en such transport be dealt with in separate
proVISIons.

Article 24 (old article 22)
1. Article 22 [1962]:

Banks will consider a Railway or Inland Water
way Bill of Lading or Consignment Note, Counter
foil Waybill, Postal Receipt, Certificate of Mailing,
Air Mail Receipt, Air Transportation Waybill, Air
Consignment Note or Air Receipt, Trucking Com
pany Bill of Lading or any other similar document
as regular when such document bears the reception
stamp of the carrier or issuer, or when it bears a
signature.
2. Following a proposal by Japan, ICC modified

this article by substituting the term "Air Waybill" for
the t~rm "Air Transportation Waybill" and clarifying
that, 1ll order to be considered as regular, the shipping
documents mentioned in the article must bear either
the stamp of the carrier or his agent or a signature
purporting to be that of the carrier or his agent.

3. By limiting "regular" documents to those bear
ing the stamp of the carrier or his agent or purported
to be signed by the carrier or his agent, ICC adopted
the suggestion of the National Bank of Czechoslovakia
(and made earlier by the USA) that documents issued
by forwarders not be accepted.

4. The following proposals were not accepted by
ICC:

(a) To consider requiring that reception stamps
also be signed (National Bank of Czechoslovakia,
Lebanon);

(b) To require an indication of the consignee (Fed
eral Republic of Germany, Iraq);

(c) To state when banks may accept duplicates of
documents (National Bank of Czechoslovakia);

(d) To add delivery orders and "documents from
other modern modes of transport" to the documents
listed in this article (Hungary).

Article 25 (old article 23)

1. Article 23 [1962]:
When a credit calls for an attestation or certifica

tion of weight in the case of transport other than
by sea, banks will accept a weight stamp or any
other official indication of weight on the shipping
documents unless the credit calls for a separate or
independent certificate of weight.
2. ICC amended this article, making it clear that

where the credit terms require a certification of weight,
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banks must accept a "declaration of weight superim
posed by the carrier on the shipping document" (thus
deleting the previous, vague standard of "any other
official indication of weight on the shipping docu
ment"), unless the credit called for an independent
certificate of weight.

3. None of the comments received dealt with this
article.

Article 26 (old article 24)

1. Article 24 [1962]:
Insurance documents must be as specifically de

scribed in the credit, and must be issued and/or
signed by insurance companies or their agents or by
underwriters.

Cover notes issued by brokers will not be ac
cepted, unless specifically authorized in the credit.
2. Under this article as revised, the insurance docu

ments must be "as specified in the credit" (no longer
"as specifically described in the credit"), in recognition
of the fact that the credits do not always "specifically
describe" the insurance documents. (This modification
was favoured by the National Bank of Czechoslovakia
and the German Democratic Republic.)

3. The following suggestions were not accepted by
ICC:

(a) To consider the special problems of insuring
goods carried in containers from the warehouse where
the goods were packed in the container (Association
of Banks in Malaysia-Singapore, Sweden);

(b) To clarify whether an insurance policy may be
presented where the credit calls for an insurance cer
tificate, and vice versa (Federal Republic of Germany,
New Zealand);

(c) To consider whether to require that, for CIF
deliveries, the insurance certificate be marked "pre
mium paid" (Federal Republic of Germany).

Article 27 (old article 25)

1. Article 25 [1962]:
Unless otherwise specified in the credit, banks may

refuse any insurance documents presented if they
bear a date later than the date of shipment as evi
denced by the shipping documents.
2. ICC made the following substantive changes in

this article:
(a) Banks are now to accept insurance documents

issued later than the date of shipment or dispatch if
these documents establish that the cover is effective at
the latest from the date of shipment or dispatch, (un
der the 1962 provision banks had an option whether
or not to accept);

(b) The article now extends to insurance docu
ments covering combined transport, but in that case
it requires that the cover be effective as from "the
date of taking the goods in charge".

3. The amendment of this article, requiring banks
to accept all insurance documents that show that cov
erage is effective at the latest from the date of ship
ment, was supported in the comments of Australia, the
National Bank of Czechoslovakia,the German Demo-

cratic Republic, the Federal Republic of Germany,
Hungary, Kuwait, Lebanon and South Africa.

4. The comment of the National Bank of Czecho
slovakia had suggested that special provision be made
for the commencement of insurance cover for combined
transport.

Article 28 (old article 26)
1. Article 26 [1962]:

Unless otherwise specified in the credit, the in
surance document must be expressed in the same
currency as the credit.

The minimum amount for which insurance must
be effected is the CIF value of the goods con
cerned. However, when the CIF value of the goods
cannot be determined from the documents on their
face, banks will accept as such minimum amount the
amount of the drawing under the credit or the
amount of the relative commercial invoice, which
ever is the greater.

2. ICC did not change the text of this article.
3. No comments were received dealing with this

article.

Article 29 (old article 27)
1. Article 27 [1962]:

Credits must expressly state the type of insur
ance required and, if any, the additional risks which
are to be covered. Imprecise terms such as "usual
risks" or "customary risks" shall not be used.

Failing specific instructions, banks will accept in
surance cover as tendered.
2. ICC modified this article by noting that credits

"should" (instead of "must", as previously) state the
type of insurance required and that certain imprecise
terms "should not" (instead of "must not") be used.
ICC also clarified that banks are to accept insurance
documents even if they include such imprecise terms.

3. No comments were received dealing with this
article.

Article 30 (old article 28)

1. Article 28 [1962]:
When a credit stipulates "insurance against all

risks", banks will accept an insurance document
which contains any "all risks" notation or clause,
and will assume no responsibility if any particular
risk is not covered.

2. Except for changing the first word from "when"
to "where", ICC did not modify the language of this
article.

3. No comments were received dealing with this
article.

Article 31 (old article 29)

1. Article 29 [1962]:

Banks may accept an insurance document which
indicates that the cover is subject to a franchise,
unless it is specifically stated in the credit that the
insurance must be issued irrespective of percentage.
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2. ICC modified the provisions of this article in
the following respects:

(a) Removed the option that banks had previously
of accepting or not insurance documents falling within
the purview of this article;

(b) Added that insurance cover subject to "an ex
cess (deductible)" was to be accepted by banks.

3. The removal of the option banks had enjoyed
under this article was supported by the National Bank
of Czechoslovakia and the Federal Republic of Ger
many.

Article 32 (old article 30)
1. Article 30 [1962]:

Unless otherwise specified in the credit, commer
cial invoices must be made out in the name of the
applicant for the credit.

Unless otherwise specified in the credit, banks
may refuse invoices issued for amounts in excess of
the amount permitted by the credit.

The description of the goods in the commercial
invoice must correspond with the description in the
credit. In the remaining documents the goods may
be described in general terms.
2. ICC modified this article by noting that in docu

ments other than the commercial invoice the goods
may be described in general terms as long as those
terms were not inconsistent with the description of the
goods in the credit.

3. The concern expressed in the comments of the
National Bank of Czechoslovakia and the USSR about
the vagueness of the expression "general terms" in
paragraph (c) was met by the addition of the pro
viso that the description of the goods "in general
terms" in documents other than the commercial in
voice had to be consistent with the description of the
goods in the credit, and by the revision of article 7
which now requires that the documents presented not
be inconsistent.

4. The following suggestions were not adopted by
ICC:

(a) To require that the commercial invoice be made
out in the currency of the credit (Lebanon);

(b) To require, rather than to permit, banks to re
fuse commercial invoices for amounts in excess of the
credit amounts (National Bank of Czechoslovakia,
Federal Republic of Germany) ;

(c) To clarify the legal position of banks where the
credit only covers part of the purchase price and the
documents are sent by the remitting bank with in
structions not to release them to the buyer unless
further conditions not mentioned in the credit are met
(e.g. payment of the rest of the purchase price)
(National Bank of Czechoslovakia);

(d) To amend paragraph (a) to require that the
commercial invoice be made out in the name of the
person for whose account the credit is issued (Federal
Republic of Germany).

Article 33 (old article 31)

1. Article 31 [1962]:
When other documents are required, such as

Warehouse Receipts, Delivery Orders, Consular In-

voices, Certificates of Origin, of Weight, of Quality
or of Analysis, etc., without further definition, banks
may accept such documents as .tendered, without
responsibility on their part.
2. ICC eliminated the option banks had previously

as to whether to accept the documents mentioned in
this article; under the article as revised "banks will
accept such documents as tendered".

3. The following suggestions concerning this arti
cle were not adopted by ICC:

(a) To clarify that acceptability of the documents
under this article did not require that they contain the
same description of the goods as the one which
appeared in the credit (Lebanon);

(b) To provide that these documents were to be
accepted unless on their face they were not in ac
cordance with the terms of the credit (National Bank
of Czechoslovakia);

(c) To provide guidelines for certificates required
by credits and assure that they serve some object
(New Zealand);

(d) To clarify whether "Certificates of Origin" re
fer only to official documents (Federal Republic of
Germany).

Article 34 (old article 32)
1. Article 32 [1962]:

The words "about", "circa" or similar expres
sions are to be construed as allowing a difference
not to exceed 10 per cent more or 10 per cent less,
applicable according to their place in the instruc
tions, to the amount of the credit or to the quantity
or unit price of the goods.

Unless a credit stipulates that the quantity of the
goods specified must not be exceeded or reduced, a
tolerance of 3 per cent more or 3 per cent less will
be permissible, always provided that the total
amount of the drawings does not exceed the amount
of the credit. This tolerance does not apply when
the credit specifies quantity in terms of packing
units or containers or individual items.
2. ICC only made changes of a drafting nature in
this article.
3. In its comment the USSR stated that it assumed

that as soon as "Uniform Customs" incorporate a
definition of "containerized transport", quantity speci
fied in the credit in terms of containers would be
added to those now listed in the second sentence of
paragraph (b) as not permitting a 3 per cent tolerance.

4. A number of the comments were concerned with
the case where the credit terms exclude partial ship
ments but do not specify the quantity of the goods
and wanted to provide for such cases in article 34. In
the view of Lebanon, the one shipment may be for
any amount within the stated maximum value of the
credit, while Kuwait favoured a rule that the one ship
ment should be for at least 90 per cent of the total
amount of the credit and the Central Bank of Jordan
that it be for at least 97 per cent.

Article 35 (old article 33)
1. Article 33 [1962]:

Partial shipments are allowed, unless the credit
specifically states otherwise.
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Shipments made on the same ship and for the
same voyage, even if the Bills of Lading evidencing
shipment "on board" bear different dates, will not
be regarded as partial shipments.
2. ICC amended this article by adding a provision

to the effect that shipments on the same ship and for
the same voyage will not be deemed partial shipments
even if the bills of lading indicate different ports of
shipment.

3. The above amendment of article 35 was sup
ported by the comments of the National Bank of
Czechoslovakia, the German Democratic Republic and
Hungary.

4. The following suggestions were not accepted by
ICC:

(a) To provide that documents showing that goods
under a credit only filled part of a container which
then was filled by other consignments would be un
acceptable (Association of Banks in Malaysia-Singa
pore, Nigeria);

(b) To extend paragraph (b) of this article to
"received-for-shipment" bills of lading (Australia);

(c) To specify what documents other than bills of
lading may cover only part of a shipment without
causing the shipment to be deemed a number of par
tial shipments (Mexico);

(d) To require each transport document to indi
cate the name of the carrying vessel (Costa Rica);

(e) To provide that shipments on the same train,
although under more than one waybill, are not deemed
partial shipments (Romania);

(I) To deal with the effect of the various bills of
lading covering one shipment showing different ports
of destination (Federal Republic of Germany).

Article 36 (old article 34)

1. Article 34 [1962]:
If shipment by instalments within given periods

is stipulated and any instalment is not shipped
within the period allowed for that instalment, the
credit ceases to be available for that or any subse
quent instalment, unless otherwise specified in the
credit.
2. ICC did not modify the text of this article.
3. ICC did not accept the proposal of Lebanon to

provide in this article for the special case where the
applicant for the credit accepts documents covering a
partial shipment, although under the credit partial
shipments are forbidden.

Article 37 (old article 35)
1. Article 35 [1962]:

All irrevocable credits must stipulate an expiry
date for presentation of documents for payment,
acceptance or negotiation, notwithstanding the in
dication of a latest date for shipment.

2. ICC decided to require in this article that "all
credits, whether revocable or irrevocable, must stipu
late an expiry date". ICC decided further that the
general rule of revised article 6 (on incomplete or

unclear instructions) would apply to credits which did
not stipulate an expiry date.

3. As a consequence of the above decisions ICC
did not adopt proposals by Lebanon and Nev! Zea
land that this article provide that in the absence of a
stipulated expiry date, the latest date for shipment
should determine the expiry date. Several commtrnts
(National Bank of Czechoslovakia, German Demo
cratic Republic, Khmer Republic, Lebanon) sup
~orted the decisions taken by ICC regarding this ar
tIcle and the correlative deletion of old article 38
(which had dealt with the expiry date for revocable
credits in the absence of an express stipulation).

4. The USSR noted that in practice the expiry date
for credits concerns the presentation of the documents
not to the paying, accepting or negotiating bank, but
to the bank in the beneficiary's country as it is there
that the beneficiary will be paid; it suggested that ICC
consider this point.

Article 38 (old article 36)
1. Article 36 [1962]:

The words "to", "until", "till" and words of simi
lar import applying to the expiry date for presenta
tion of documents for payment, acceptance or nego
tiation, or to the stipulated latest date for shipment,
will be understood to include the date mentioned.
2. ICC only made one minor change of a drafting

nature in this article.
3. None of the comments received dealt with this

article.
Article 39 (old article 37)

1. Article 37 [1962]:

When the stipulated expiry date falls on a day on
which banks are closed for reasons other than those
mentioned in article 11, the period of validity will
be extended until the first following business day.

This does not apply to the date for shipment
which, if stipulated, must be respected.

Banks paying, accepting or negotiating on such
extended expiry date must add to the documents
their certification in the following wording:

"Presented for payment (or acceptance or nego
tiation as the case may be) within the expiry date
extended in accordance with article 37 of the Uni
form Customs."

2. ICC amended this article in order to make it
clear that the latest date for shipment could not be
extended under this article and that shipping docu
ments dated later than the latest date for shipment
(whether stipulated or based on the expiry date of the
credit) would not be accepted; however, documents
other than shipping documents are to be accepted
even if bearing the date of the extended expiry date
provided under the terms of this article.

3. ICC did not adopt the proposal by Japan to
provide that if the latest date for shipment fell on a
holiday during which there were no services at the port,
the latest date for shipment would be the next working
day.
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4. The National Bank of Czechoslovakia suggested
that in this article "non-working days" should be de
fined in a positive manner.

Deletion of old article 38

1. Article 38 [1962]:
The validity of a revocable credit, if no date is

stipulated, will be considered to have expired six
months from the date of the notification sent to the
beneficiary by the bank with which the credit is
available.
2. This article was deleted by ICC, based on its

decision to require in new article 37 that all credits
bear an expiry date.

Deletion of old article 39

1. Article 39 [1962]:
Unless otherwise expressly stated, any extension

of the stipulated latest date for shipment shall ex
tend for an equal period the validity of the credit.

Where a credit stipulates a latest date for ship
ment, an extension of the period of. validity shall
not extend the period permitted for shipment un
less otherwise expressly stated.
2. This article, dealing with the effect of an exten

sion of the stipulated latest date for shipment on the
expiry date of the credit and vice versa, was deleted
by ICC.

3. A number of comments had noted the serious
difficulties in practice that had arisen under this article
(National Bank of Czechoslovakia, German Demo
cratic Republic, Federal Republic of Germany, Hun
gary, Romania) and offered various suggestions for its
clarification; however, no objection was raised when
ICC proposed deletion of this article on the ground
that in each case extension of either the latest date for
shipment or the expiry date of the credit should be
only according to instructions given specifically for
this purpose by the applicant for the credit.

Article 40 (old article 40)

1. Article 40 [1962]:
Unless the terms of the credit indicate otherwise,

the words "departure", "dispatch", "loading" or
"sailing" used in stipulating the latest date for ship
ment of the goods will be understood to be synony
mous with "shipment".

Expressions such as "prompt", "immediately", "as
soon as possible" and the like should not be used.
If they are used, banks will interpret them as a
request for shipment within thirty days from the
date on the advice. of the credit to the beneficiary
by the issuing bank or by an advising bank, as the
case may be.
2. ICC added a paragraph (c) stating that expres

sions such as "on or about" will be interpreted as
requests for shipment "during the period from five days
before to five days after· the specified date, both end
days included".

ArtiCle 41 (old article 41)

1. Article 41 [1962]:
Documents must be presented within a reasonable

time after issuance. Paying, accepting or negotiating

banks may refuse documents if, in their judgment,
they are presented to them with undue delay.
2. As formulated in "Uniform Customs (1962)"

banks had the option of refusing to accept documents
presented, in their judgement, with undue delay (Le.
not within a reasonable time after issuance). In revising
this article ICC decided to abandon the concept of
"stale" documents presented with undue delay; in
stead, article 41, as revised, requires that credits stipu
late a specified period of time after the date of issuance
of the bills of lading or other shipping documents dur
ing which documents must be presented for payment,
acceptance or negotiation. Revised article 41 provides
further that in the absence of such stipulation in the
credit, "banks will refuse documents presented to them
later [than] 21 days after the date of issuance of the
bills of lading or other shipping documents".

3. Most comments had criticized the vagueness and
practical difficulties inherent in terms such as "within
a reasonable time" and "without undue delay" found
in the 1962 version of "Uniform Customs", and the
option previously given to banks to refuse documents
on this basis (Australia, National Bank of Czecho
slovakia, Germany (Federal Republic of), Lebanon,
Mexico, Nigeria, South Africa, USSR, United King
dom). It was also stated that arrival of the goods prior
to the presentation of the documents should not auto
matically be deemed to be undue delay (Australia,
Nigeria, USSR). The United Kingdom and the Cen
tral Bank of Jordan had suggested that instead of
"presentation within a reasonable time", credits should
specify a latest date for the presentation of documents,
or, in the absence of such stipulation, a definite cut-off .
date should be provided in "Uniform Customs".

4. Most of the comments received are reflected in
the revised text of article 41. However, the Associa
tion of Banks in Malaysia-Singapore noted that it en
tailed a change of their current practice, and the Ger
man Democratic Republic was of the view that the
change was too favourable to banks by freeing them
from their joint responsibility for the timely presenta
tion of documents.

5. The following suggestions were not accepted by
ICC:

(a) To provide that for shipping documents bear
ing "on-board" endorsements, for the purposes of
article 41 the dates of such endorsements shall be con
sidered as the dates of issuance of the documents
(Costa Rica, Association of Banks in Malaysia-Singa
pore, Nigeria) ;

(b) To adopt a special provision togovem con
tainer transport (Sweden);

(c) To provide that banks are not obliged to ac
cept documents received after the credit has expired
(New Zealand);

(d) To state that documents may be issued earlier
than the date of issuance of the credit, unless the credit
bars this expressly (Federal Republic of Germany);

(e) To provide that banks may not refuse docu
ments as "stale" if the credit did not include a stipu
lation of the latest date for the presentation of docu
ments (USSR).
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Article 42 (old article 42)

1. Article 42 [1962]:
Banks are under no obligation to accept presenta

tion of documents outside their banking hours.
2. This article was not modified by ICC.
3. None of the comments received dealt with this

article.

Articles 43 and 44 (old articles 43 and 44)
1. Article 43 [1962]:

The terms "first half", "second half" of a month
shall be construed respectively as from the 1st to
the 15th, and the 16th to the last day of each month,
inclusive.
Article 44 [1962]:

The terms "beginning", "middle" or "end" of a
month shall be construed respectively as from the
1st to the 10th, the 11th to the 20th and the 21st to
the last day of each month, inclusive.
2. These articles were not modified by ICC.
3. ICC did not adopt the suggestion made by the

Federal Republic of Germany to define the meaning
of the term "on/about" when followed by a specific
date or one of the expressions mentioned in articles 43
and 44.

Article 45 (old article 45)

1. Article 45 [1962]:
When a bank issuing a credit instructs that the

credit be confirmed or advised as available "for one
month", "for six months" or the like, but does not
specify the date from which the time is to run, the
confirming or advising bank will confirm or advise
the credit as expiring at the end of such indicated
period from the date of its confirmation or advice.
2. The text of this article was not modified by ICC.
3. No comments were received dealing with this

article.

Article 46 (old article 46)

1. Article 46 [1962]:
A transferable credit is a credit under which the

beneficiary has the right to give instructions to the
bank called upon to effect payment or acceptance or
to any bank entitled to effect negotiation to make the
credit available in whole or in part to one or more
third parties (second beneficiaries).

A credit can be transferred only if it is expressly
designated as "transferable" by the issuing bank.
Terms such as "divisible", "fractionable", "assign
able" and "transmissible" add nothing to the mean
ing of the term "transferable" and shall not be used.

A transferable credit can be transferred once only.
Fractions of a transferable credit (not exceeding in
the aggregate the amount of the credit) can be
transferred separately, provided partial shipments
are not prohibited, and the aggregate of such trans
fers will be considered as constituting only one trans
fer of the credit. The credit can be transferred only
on the terms and conditions specified in the original

credit, with the exce]'l1iQJ1i of the amount of the
credit, of any unit price stated therein, and of the
perio~ of validity or period for shipment, any or all
of which may be reduced or curtailed. Additionally,
the name of the first beneficiary can be substituted
for that of the applicant for the credit, but if the
name of the applicant for the credit is specifically
required by the original credit to appear in any docu
ment other than the invoice, such requirement must
be fulfilled.

The first beneficiary has the right to substitute his
own invoices for those of the second beneficiary, for
amounts not in excess of the original amount stipu
lated in the credit and for the original unit prices
stipulated in the credit, and upon such substitution of
invoices the first beneficiary can draw under the
credit for the difference, if any, between his invoices
and the second beneficiary's invoices. When a credit
has been transferred and the first beneficiary is to
supply his own invoices in exchange for the second
beneficiary's invoices but fails to. do so on demand,
the paying, accepting or negotiating bank has the
right to deliver to the issuing bank the documents
received under the credit, ineluding the second bene
ficiary's invoices, without further respon~ibility to
the first beneficiary.

The first beneficiary of a transferable credit can
transfer the credit to a second beneficiary in the same
country, but if he is to be permitted to transfer the
credit to a second beneficiary in another country, this
must be expressly stated in the credit. The first bene
ficiary shall have the right to request that payment
or negotiation be effected to the second beneficiary
at the place to which the credit has been transferred,
up to and including the expiry date of the original
credit, and without prejudice to the first beneficiary's
right subsequently to substitute his own invoices for
those of the second beneficiary and to claim any
difference due to him.

The bank requested to effect the transfer, whether
it has confirmed the credit or not, shall be under no
obligation to make such transfer except to the extent
and in the manner expressly consented to by such
bank, and until such bank's charges for transfer are
paid.

Bank charges entailed by transfers are payable by
the first beneficiary unless otherwise specified.
2. Aside from minor drafting changes, ICC modi

fied this article as follows:

(a) Rearranged the sequence of the paragraphs so
that the last two paragraphs in the 1962 version are
now paragraphs (b) and (c);

(b ) Under the second sentence of paragraph (f),
the paying, accepting or negotiating bank can now be
freed of responsibility to the first beneficiary if the
latter fails to supply his own invoices "on first demand",
rather than "on demand" as under the 1962 formula
tion;

(c) Adopted a new principle in paragraph (g),
whereby "the first beneficiary of a transferable credit
can transfer the credit to a second beneficiary in the
same country or in another country unless the credit
specifically states otherwise"; previously, transfer to a



158 Yearbook of the United Nations Commission on International Trade Law, 1975, Volume VI

second beneficiary in another country was only per
mitted if expressly authorized in the credit (supported
by the Federal Republic of Germany; opposed by the
National Bank of Czechoslovakia).

3. ICC did not accept the following proposals:
(a) To require that amendments of the credit be

approved by the first beneficiary before their transmis
sion to the second beneficiary (Egypt);

(b) To require notification of the issuing bank of
the transfer of a credit (Federal Republic of Gennany;
opposed by the National Bank of Czechoslovakia);

(c) To make it possible to have transfers wherein
the responsibility for payment is transferred to a new
paying bank in the country of the second beneficiary
(Hungary; opposed by the National Bank of Czecho
slovakia) ;

(d) To clarify whether the first beneficiary can draw
for the difference between the maximum credit amount
and the amount drawn by the second beneficiary, pur
suant to paragraphs (f) and (g) of this article, even
after the expiry date of the credit (Lebanon);

(e) To limit transfers to a second beneficiary in
another country, under paragraph (g), to "negotiation",
instead of "payment or negotiation" (Lebanon);

(f) To clarify whether the first beneficiary may re
transfer the credit if it was returned without execution
on it by the second beneficiary (Egypt);

(g) To permit transferable credits to be transferred
more thar. once, unless specified otherwise in the credit
(National Bank of Czechoslovakia) ;

(h) To specify in paragraph (d) that terms such as
"divisible", "fractionable" etc. "shall be disregarded",
instead of "shall not be used" (National Bank of
Czechoslovakia) ;

(i) To merely provide in paragraph (b) that a bank
may refuse to effect the transfer until its usual charges
for transfer have been paid (New Zealand).

New article 47

1. ICC added this new article to "Uniform Customs"
in order to make it clear that the fact of stating that a
credit is non-transferable will not affect the rights of
the beneficiary under the applicable law to assign the
proceeds.

2. The United States had proposed the addition of
a new article 47 regulating in detail the assignment of
proceeds under a credit. This proposal was supported
by Mexico, but opposed by the National Bank of

Czechoslovakia, the Gennan Democratic Republic, the
Federal Republic of Gennany and New Zealand on the
grounds that this matter should properly be left to
national legislation. ICC adopted the suggestion of New
Zealand to merely note that the non-transferability of a
credit did not bar assignment of the proceeds by the
beneficiary.

General observations

The comments received also included the following
suggestions and proposals of a more general nature:

1. "Unifonn Customs" should deal with "deferred
payment credits" (Federal Republic of Gennany), and
"credits with partial defennent of payment" (USSR).

2. There should be a provision that if the beneficiary
does not pay the commission of an advising, confinning
or paying bank, the commission will be charged to the
applicant for the credit (Hungary).

3. "Unifonn Customs" should provide that if any
documents additional to those called for by the credit
are presented, they will be accepted by the banks as
tendered without any responsibility on their part
(Mexico), or that banks may refuse to accept and for
ward such documents (Federal Republic of Gennany).

4. There should be a rule that if the credit imposes
some obligation on the beneficiary but does not require
a specific document attesting the accomplishment of
this obligation, negotiating banks will be able to rely
on a declaration by the beneficiary which they will then
transmit to the issuing bank (Lebanon).

5. To add as recommendations the following:
(a) Should avoid the tenns CIF, FOB (Costa

Rica);
(b) If a bank issues a credit in the currency of a

third country, it should in the credit authorize the pay
ing or negotiating bank to be automatically and directly
reimbursed through a designated bank in such third
country (Costa Rica).

6. To add a provision excusing the paying bank
from the responsibility of controlling that export goods
subject to complex, technical specifications in fact meet
them; the paying bank should only require a statement
by the exporter to the effect that the goods meet the
specifications (Romania);

7. To add a provision that if the credit does not
indicate its place of availability, such place shall be
deemed to be the bank that should effect payment,
acceptance or negotiation under the credit (National
Bank of Czechoslovakia).
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INTRODUCTION

1. At its third session ,the Commission requested the
Secretary-General to make a study of the rules of
security interests in goods under the principal legal
systems and to make the information available to the
Commission.1 In pursuance of the Commission's re
quest the Secretariat asked Professor Ulrich Drobnig of
the Max Planck Institute for Foreign and Private Inter
national Law in Hamburg, to prepare a "Study on
security interests" which has been published as docu
ment ST/LEG/ll.

2. This report is in two parts. Part I summarizes
Professor Drobnig's study. Part II contains the con
clusions of the Secretariat in respect of the possible
unification or harmonization of the law of security in
terests in the context of international trade and contains
suggestions for future work on this subject.

I. SUMMARY OF THE STUDY ON SECURITY INTERESTS

A. Scope of study

3. The study on security interests, contained in
document ST/LEG/11, deals almost exclusively with
non-possessory security interests. This limitation is jus
tified by the fact that under present-day conditions such
a security is by far the most important, especially in
international trade relations.2 The primary source of
information was legislative materials. However, where
practicable, this material was checked for its practical
application.3

B. Contractual non-possessory security interests

4. The study found a wide range of provisions in
respect of contractual non-possessory security interests.
The most liberal approach, adopted by some countries,
facilitates the use of all goods for purposes of security.
Under the least permissive approach the principle is
maintained that security interests should be possessory
in nature. Nevertheless, the need for credit to finance

• 18 March 1975.
1 Report of the United Nations Commission on International

Trade Law on the work of its third session (1970), Official
Records of the General Assembly, Supplement No. 17 (A/8017),
(UNCITRAL Yearbook, vol. I: 1968-1970, part two, III, A).

2 International payments, study on security interests: note by
the Secretariat, ST/LEG/ll (English only), p. 1.

sIbid., p. 2.

the p.urchase of J?arti~U!ar kinds of goods has led to the
~reatlOn of special regImes of non-possessory security
l~ter~sts. In general t~ese special regimes are restric
tIve m respect of the kmds of goods which can be used
for security, the kinds of transactions, the persons who
can be secured, and the extent to which the security
agreement between the parties can cover advances to
be made in the future or can subject to the security in
terest goods to be acquired in the future. They also
tend to require more formalities for the creation of the
security interest and for its enforcement than is true in
countries which have adopted the more liberal ap
proach.

5. The explanation for this dichotomy in approach
appears to be "th~t in general a country's security rules
~end !o be more llberal, the more recently its legislation
m thiS area has been enacted, and vice versa. This
observation would indicate that the admission of a large
num~er ?f, or pote~tially all, items as suitable objects of
secunty IS to a considerable degree a matter of technical
modernization of this branch of the law."4

6. The study suggests that there are two main rea
sons which render non-possessory security interests
suspect in some countries. "One is the novelty of the
phenome,non .and a. consequent la~k of legal experience
m handlmg It. ThiS, of course, IS only a provisional
stage of development which today has passed in general,
but the traces of which are still lingering on."5 The
study. goes on to sta.te tha~, "our present knowledge,
especially the companson With, and evaluation of prac
tical experience gained in many countries, enable~ legis
lation to be drafted which can satisfactorily solve all
substantive and technical problems posed by non-pos
sessory security interests".6

7. The second reason that non-possessory security
interests are suspect in certain countries, is "the desire
to protect unsecured creditors against secured credi
tors".7 This, the study concludes, is a valid concern but
one which should be treated by means other than re
strictions on the creation of security interests in goods.s

4 Ibid., p. 29.
5 Ibid., p. 34.
6 Ibid., p. 35.
7 Ibid., p. 34.
sIbid., pp. 35-36.
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C. Statutory non-possessory security interests in favour
of unpaid sellers

8. The study found that in addition to contractual
non-possessory security interests many countries have
enacted statutory non-possessory security interests in
favour of unpaid sellers. Since such a security interest
arises as of right, no contractual agreement or other
formality is, as a rule, required for the creation of the
interests.

"Wherever the legislator has created a protection
of this nature in favour of sellers, the assumption
obviously is that the voluntary extension of trade
credit by sellers is a frequent and desirable phenome
non and that the credit-extending seller deserves spe
cial protection. This protection is particularly im
portant in those countries which are, or at least were,
reluctant to make contractual security interests avail
able to sellers, such as France and many other Latin
countries. The existenceofa seller's statutory protec
tion appears to be less called for in countries where
sellers can easily create contractual security interests,
especially by reservation of ownership."9
9. The study concludes that there are no special

reasons which justify a general preference for unpaid
sellers as against other creditors, as is granted by a
statutory non-possessory security interest.

"This brings us to a necessary consequence of any
abolition of a statutory interest in favour of the
seller. Access to the contractual security interests
must be facilitated, especially by doing away with
any limitations as to the permissible parties and
items of security and by eliminating burdensome
formal requirements. The credit-extending seller must
be enabled to provide easily for his own protection."10

D. Current use of non-possessory security interests in
international trade

10. The study concludes that at the present time
the conscious use of non-posses~ory security interests
in international trade is not very frequent. A major
reason is that the exporter "is confronted with a vast
variety of widely differing national rules on security
interests which may have little or no similarity to rules
with which he is familiar".u On the other hand, the
use of credit in international trade is substantial and
constantly increasing.

11. As a result other institutions have been devel
oped to provide security to the seller or to obviate its
necessity. Among these the three most important are:

(a) Sales against documents, including the use of
the letter of credit. This method secures the payment of
the price to the seller. It does not provide the buyer
with credit unless an additional agreement has been
made with a bank or other financing institution;

(b) Guarantees, especially by banks, to secure pay
ment of the buyer's indebtedness;

(c) The guaranteeing or insuring of the buyer's ob
ligation to pay by a specialized institution in the seller's
country. Such guarantees are usually provided within
the framework of general export promotion.

9 Ibid., p. 123.
10 Ibid., p. 142.
11 Ibid., p. 189.

12. All three methods leave open the question of
the security to the financing institution for the credit or
payment guarantee it has made available. It would
seem that these financing institutions, whether located
in the buyer's country or in the seller's country, have
turned increasingly to security interests in goods as the
means of protecting themselves. In the second group
which appears to use security interests frequently in
international trade at the present time are exporters of
plant and machinery where the size and duration of
their trade credits often make the trouble and the costs
of the necessary arrangements worth while.12

E. Future use of non-possessory security interests in
international trade

13. The study concludes that:

"Since both the volume, and credit-demand in
international trade are undoubtedly likely to in
crease, the need for security interests as a protective
device will grow . . .

"The emphasis, as in the past, will be on security
interests securing the purchase-price, either in favour
directly of the seller or of a credit institution financ
ing the seller (or buyer) .

"Less certain is whether in the foreseeable future
national credit institutions will grant more credit out
side their territorial border to debtors in other coun
tries, with a consequent increase in the use of se
curity interests in goods located abroad. One can
merely say that such a development is possible. It
would also imply that the status of foreign-created
security interests, which generally secure loan-credit,
may, in future, assume relevance.

"
"In the result, it can be said with confidence that

the factual importance of security interests in inter
national trade is likely to increase within the next 10
to 20 years."13

F. Conclusions

14. From this, the study concludes, it follows that
the harmonization or unification of the law of security
interests as it affects international trade would be useful.

Three major methods to harmonize or unify the law
are discussed: a uniform law convention, a model law,
and recommendations. The study concludes that the
preferable method in respect of security interests is to
frame the rules in the form of a model law or model
rules. It also suggests that the advice and assistance of
the international financial institutions should be sought,
both for the elaboration and for the propagation of such
rules. 14

II. CONCLUSIONS AND FUTURE WORK

15. The Commission may wish to consider whether
the preparatory work carried out at its direction is now
sufficiently advanced to enable it to decide on the con
tinuation of its work in respect of the harmonization or
unification of the law of security interests.

12 Ibid., p. 190.
13 Ibid., pp. 190-191.
14 Ibid., p. 222.
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16. The study on security interests shows that there ~urther study that would bring into focus the following
are several grounds that would justify a conclusion that Issues:
work in respect of security interests should continue. (a) Should the uniform rules take as point of depar-
The study indicates the following: ture the existing national legislations on security in-

(a) Sellers and financing institutions alike are be- terests in goods and merely define the circumstances
wildered by the difficulty of knowing under which a security interest, created before the

(i) Whether there is a security interest they might goods encumbered thereby are brought into the country
use effectively in a foreign country in which of the forum, would be recognized? Or
they wish to extend trade credit; (b) Should the uniform rules establish a new inter-

(1
'1') national type of security interest and, if so, what aspects

What rights they would have under such a of the law on security interests would be susceptible to
security interest; such international unification? In this connexion:

(iii) How the security interest should be created so (i) As to scope, should such rules be tied to the
that it would be valid against third parties; and international sale of goods (in other words,

(iv) How it should be enforced. should they create a "purchase money security
interest") ?(b) The differences in legal rules make it difficult

for security interests created in one country to be recog- (ii) What should be the scope of the rights of
nized in other countries. Therefore, the buyer's country buyer and seller and the rights of third parties
may not recognize a security interest if the agreement dealing with them?
was made in seller's country or if the buyer first took (iii) With regard to what sales and to what types
possession of the encumbered goods in seller's country. of goods should the uniform rules apply?

(c) Some countries have no law of security interests (iv) What formalities should be complied with by
which is adequate to protect the seller or other creditor. the seller, or other person financing the pur-

(d) The lack of unified rules on security interests chase price, and within what period of time
probably reduces the amount of trade credit available following the arrival of the goods in the coun-
to buyers. This is perhaps of particular importance to try of destination, in order for the security in-
the developing countries. terest to be enforceable against the buyer and

third parties?
17. At the same time there is reason to expect

that an important need in international commerce would 19. It is suggested that these and other issues could
be filled if a security interest, that would be enforceable be isolated, for consideration by the Commission, if the
by the foreign creditor against the debtor and third feasibility study on the possible scope and content of
parties in the country where the goods are situated, were uniform rules on security interests in goods were to
made available, through uniform rules, to merchants take the form of a preliminary draft of such uniform
and trade and financing institutions. rules accompanied by a commentary in depth. If the

Commission desires that the Secretary-General under-
18. As to the feasibility of preparing uniform rules, take such work, it may wish to request the Secretariat

although the subject is complex, particularly because of to place the study before it at its tenth session and to
the interconnexion between such rules and the national consult, for purposes of preparing the study, with in-
laws on bankruptcy, the Commission may wish to con- terested international organizations and trade and
sider this question at a later stage in the light of a financing institutions.

6. List of relevant documents not reproduced in the present volume
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Draft uniform law on international bills of ex-
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revised text of articles 5 (9), 6 and 12-41 ... AjCN.9jWG.IVjCRP.3

Views expressed by banking institutions on cer
tain questions relating to the draft uniform
law on international bills of exchange and in
ternational promissory notes: note by the
Secretariat... AjCN.9jWG.IVjCRP.6

Draft uniform law on international bills of ex-
change and international promissory notes:
revised text of article 7 .

Provisional agenda .
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INTRODUCTION

1. Terms of reference

The United Nations Commission on International
Trade Law (UNCITRAL) at its sixth session (April
1973) requested the Secretary-General:

"In consultation with regional economic commis
sions of the United Nations and centres of interna
tional commercial arbitration, giving due considera
tion to the Arbitration Rules of the United Nations
Economic Commission for Europe and the ECAFE
Rules for International Commercial Arbitration, to
prepare a draft set of arbitration rules for optional
use in ad hoc arbitration relating to international
trade;"1

... 4 November 1974.
1 Report of the United Nations Commission on International

Trade Law on the work of its sixth session, 2-13 April 1973,
Official Records of the General Assembly: Twenty-eighth Ses
sion, Supplement No. 17 (A/9017), para. 85, (UNCITRAL
Yearbook, vol. IV: 1973, part one, II, A).

163

The initial version of such draft arbitration rules
was prepared by the Secretariat in consultation with
Professor Pieter Sanders of the Netherlands who served
as a consultant to the Secretariat on the subject.2 At
the invitation of the Secretariat, the International Com
mittee on Commercial Arbitration (formerly known as
the International Organizing Committee) of the Inter
national Arbitration Congress, a body composed of
representatives of centres of international commercial
arbitration and of experts in this field, appointed a
Consultative Group of four experts to consult with the
Secretariat concerning the draft arbitration rules.3 The

2 The Secretariat gratefully acknowledges the assistance given
to it by Professor Pieter Sanders in the preparation of the pres
ent draft rules.

3 The Consultative Group was composed as follows:
(a) Dr. Carlos A. Dunshee de Abranches, Director-General

of the Inter-American Commercial Arbitration Commission;
(b) Professor Tokusuke Kitagawa, Tokyo Metropolitan Uni

versity;
(c) Mr. Donald B. Straus, President of the Research Insti

tute of the American Arbitration Association;
(d) Professor Heinz Strohbach, Court of Arbitration of the

Chamber of Commerce of the German Democratic Republic.
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Consultative Group submitted comments on two ear
lier versions of the draft arbitration rules.

The present "Preliminary draft set of arbitration
rules for optional use in ad hoc arbitration relating to
international trade" has been circulated for comments
to the regional economic commissions of the United
Nations and to centres of international commercial ar.,.
bitration. The present draft rules will also be consid
ered at the Fifth International Arbitration Congress
that will be held at New Delhi, India, 7-10 January
1975. Any comments and observations regarding the
preliminary draft set of arbitration rules received by
the Secretariat will be placed before the Commission
at its eighth session in a separate document (A/CN.9/
97/Add.1).*

In drafting these rules, the following international
conventions were taken into account:

New York 1958 Convention on the Recognition
and Enforcement of Foreign
Arbitral Awards

Geneva 1961 European Convention on Inter-
national Commercial Arbi
tration

Washington 1965 Convention on the Settlement
of Investment Disputes be
tween States and Nationals
of Other States

The following existing arbitration rules were also
given special consideration:

ECE Rules Arbitration Rules of the United
Nations Economic Commis
sion for Europe, 1966

ECAFE Rules Rules for International Com-
mercial Arbitration of the
United Nations Economic
Commission for Asia and the
Far East (now the United
Nations Economic and So
cial Commission for Asia and
the Pacific), 1966.

Attention has also been given to the provisions of
various other arbitration rules; references to many of
these appear in the commentary on individual draft
articles.

2. Organization of the rules
The rules are divided into four sections:
Section I Introductory rules (articles 1 to 4 )
Section II Appointment of arbitrators (articles

5 to 12)
Section III Arbitral proceedings (articles 13 to

25)
Section IV The award (articles 26 to 32)

Pursuant to the Commission's decision (quoted at
paragraph 1 above), these draft rules are designed
for arbitration where in accordance with the agree
ment of the parties a dispute is submitted for deci
sion to a sole arbitrator or an arbitral tribunal estab
lished specifically (ad hoc) for settling the dispute in
question.

* Reproduced in this volume, part two, III, 2.

3. Administered and non-administered arbitration
These rules may be used in arbitration that is ad

ministered by an arbitral institution or in non-admin
istered arbitration (article 2). The parties are free to
decide whether they prefer the assistance of an arbi
tral institution in the handling of an arbitration (ad
ministered arbitration) or whether they will do with
out such assistance (non-administered arbitration).
The rules, however, apply to both types of arbitration.

Most provisions of the rules apply to both admin
istered and non-administered arbitration. However, a
few provisions required different wording to meet the
particular circumstances of one of these situations. In
some of these cases the provisions in the articles con
cerned are set forth in two columns, the left column
dealing with non-administered arbitration and the
right column with administered arbitration.

If the parties agree that the arbitration should be
administered by a designated arbitral institution, that
institution could perform the following functions: ap
point the arbitrator(s) if the parties did not make the
appointment(s) (articles 6 and 7); decide whether
challenge of an arbitrator is justified (article 10); and
collect the deposits for arbitration costs from the par
ties (article 32). The administering institution may
also be asked to assist the arbitrators in other ways:
e.g. by placing the facilities of the institution at the
disposal of the arbitrators, arranging for the mainte
nance of stenographic records of hearings, and retain
ing qualified interpreters to service the hearings.

If the parties do not agree on administration by a
designated arbitral institution, the rules provide pro
cedures for dealing with the above matters; however,
in some cases these procedures are necessarily more
complex than they would be under administered
arbitration.

4. The basic arbitration clause

Arbitrations are normally based upon an arbitration
clause in a contract. Only in exceptional cases is an
arbitration agreement concluded after a dispute has
arisen. An arbitration clause or a separate arbitration
agreement should be drafted carefully, since it serves
as the legal basis for the arbitration. Arbitrators are
incompetent to act beyond the scope of the arbitration
clause or agreement. .

The rules may be made applicable by a simple ref
erence in a contract that all disputes that may arise
out of the contract will be settled according to the
UNCITRAL arbitration rules, but more careful word
ing of the arbitration clause is recommended. Taking
into account the various model international arbitra
tion clauses, the following wording is proposed:

"Any dispute, controversy or claim, arising out of
or relating to this contract (or the breach thereof),
shall be settled by arbitration in accordance with the
UNCITRAL Arbitration Rules, which the parties
declare to be known to them."

Under such an arbitration clause, the rules apply not
only to disputes arising out of the contract, but also to
those "relating to this contract (or the breach there
of)". Possible questions as to whether a dispute falls
under the arbitration clause should be avoided; the
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above language is designed to minimize the grounds
giving rise to such questions.

5. Recommended additions to the arbitration clause

An arbitration clause may contain more than the
basic model clause recommended in paragraph 4,
which is merely an agreement by the parties to submit
future disputes to arbitration under the UNCITRAL
arbitration rules. In the course of an arbitration sev
eral problems may arise which the parties could have
avoided by careful dra~ting of a m?re detailed ar.bi
tration clause. The partIes may conSider the followmg
additions to the model clause in paragraph 4:
(a) Provision for administrator or appointing authority

Under paragraph 3 above, reference has been m~de

to the usefulness of advance agreement on the chOIce
of an arbitral institution to function as administrator
of the arbitration. While the most important task of
the administering arbitral institution is to function as
an appointing authority (see articles 6(2), 7(3) and
7(6) herein), such an institution, as was noted in
paragraph 3 above, may also be of ~ss.ista~ce in o.ther
ways. The appointment of an adImmstermg arbItra
tion institution may be achieved by adding the follow
ing to the basic model arbitration clause in paragraph
4 above:

"The parties also agree that

" (a) (i) The arbitration will be administered by
....... " (the name of the arbitral institution cho
sen by the parties).

However, as an alternative, the parties may prefer
to choose only an "appointing authority" whose task
is confined to assisting the parties in the appointment
of arbitrators. (The ECE model arb1tration clause
recommends the choice of an "appointing authority").
Any third party may be dl'0s.en as an appoint~g, ,liUT

thority; the appointing authonty may be a phy.sIcaI .or
a legal person, and, of course, may be an a~bItral m
stitution. If the parties prefer that the thIrd party
should act only as the appointing authority, the fol
lowing may be added (as an alternative to clause
(a) (i) , above) to the model arbitration clause in
paragraph 4:

["(a) (ii) The appointing authority. w~ll .be
....... " (the name of the person or mstItutlOn
chosen by the parties).]

(b) Place of arbitration

Some model international arbitration clauses, such
as the ECE model clause, also recommend that the
parties agree on the place of arbitration. Under article
14 of the present rules, if the parties have not agreed
on the place where the arbitration will be held, the
place will be determined by the arbit~ators..When the
parties conclude the agreement to .arbltrate, It may n~t
be possible to choose the most SUItable place for arbi
tration since they may not kn?w the natur~ and par
ticular circumstances of the dispute that wIll be sub
mitted to arbitration. If the parties wish to decide in
advance on the place of arbitration, their choice may
be added to the arbitration clause. (See the note at the
end of the model arbitration clause in paragraph 6
below.)

(c) Number of arbitrators

A question that necessarily arises at the beginning of
the arbitral proceedings (unless solved beforehand) is
whether the case will be dealt with by a sole arbitra
tor or by an arbitral tribunal composed of three arbi
trators. If there is no advance agreement, the question
is settled by article 5 of the rules. However, to facili
tate the proceedings by encouraging advance agree
ment, the model arbitration clause includes the fol
lowing provision:

"The parties also agree that
"(b) The number of arbitrators will be "

(specification of one or three) .
(d) Language

The language or languages to be used in the arbitral
proceedings are governed by article 15 of the rules.
Under that article, in the absence of an agreement by
the parties on this issue, the arbitrators determine the
language or languages to be so used. If the parties, by
agreement, have resolved this question beforehand,
their choice of language(s) may be taken into ac
count in the appointment of the arbitrators, since the
arbitrators should preferably have a working know
ledge of the language(s) selected.

To facilitate advance agreement by the parties, the
model arbitration clause provides :

"The parties also agree that
"(c) The language or languages llsedl in the ar-

bitration proceedings will be '.. "
(e) Ex aequo et bono ("amiabl!e& C6llllJ1/[!XiJ,sf,teUil's?'))

If the parties havtl; o.llll1 authorJZecF the aarlbillla'1;lillis to
decide ex aequo et bOlitO (as. "amiables COfftip.(f)lSiteurs:') ,
the arbitrators will have to decide accordinlg; tlil l the
rules of the law: deemed applicable by the arlbitra1l0rs,
taking into account the temns of any contt'act llJetween
the parties and the usages, of the trade (article 27).
The parties should note iliat if they wish the arbitra
tors to decide ex aequo, et bofUi)' (as "arniabl'es compo
siteurs" ), they must state this expresslY,. (See: the note
at the end of the model arbitration clause in' paragraph
6 below.) The effectiveness of such agreement is sub
ject to the arbitration law of the country where the
award is rendered.

6. Model arbitration clause

In accordance with the above comments, the follow
ing wording is proposed for the UNCITRAL model
arbitration clause:

Model clause

"Any dispute, controversy or claim, arising out of
or relating to this contract (or the breach thereof),
shall be settled by arbitration in accordance with
the UNCITRAL Arbitration Rules, which the par
ties declare to be known to them."

"The parties also agree that
"(a) (i) The arbitration will be administered by

....... " (name of the arbitral institution).
[To be filled in if only an appointing authority is

named:
"(a) (ii) The appointing authority will be

......." (name of the person or institution).
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"(b) The number of arbitrators will be "
(one or three) .

"(c) The language or languages used in the arbi-
tral proceedings will be ".J

Note: If the parties wish to determine beforehand the
place of arbitration or wish to authorize the arbitra
tors to decide ex aequo et bono (as "amiables compo
siteurs") , such agreements should be added here in
further subparagraphs.

INTERNATIONAL COMMERCIAL ARBITRATION RULES
AND COMMENTARY

Prepared by the Secretariat pursuant to the decision of
the United Nations Commission on International

Trade Law taken at the sixth session (A/9017,
para. 85) * (UNCITRAL Arbitration Rules)

SECTION I. INTRODUCTORY RULES

SCOPE OF APPLICATION

Article 1
1. Where parties have concluded an agreement in

writing that a dispute existing between them, or disputes
that may arise out of a contract concluded by them,
shall be referred to arbitration under the UNCITRAL
Rules, such disputes shall be settled according to these
Rules, subject to any modifications that may be agreed
upon by the parties.

2. "Parties" means physical or legal persons, in
cluding legal persons of public law.

3. "Agreement in writing" means an arbitration
clause in a contract or a separate arbitration agree
ment, including an exchange of letters, signed by the
parties, or contained in an exchange of telegrams or
telexes.
Commentary

1. The purpose of the UNCITRAL arbitration
rules is to facilitate arbitration in international trade.
This object is made clear in the title: International
Commercial Arbitration Rules. The rules, however, do
not include a provision limiting their scope to inter- .
national trade.

An attempt to limit the applicability of the rules to
"international trade" by a binding provision in the
rules would present difficult problems of definition and
might open up new grounds for challenges to arbitra
tion. It does not appear necessary to provide such a
limiting provision, since the rules become applicable
only when the parties have entered into a written agree
ment to this effect. The problem of scope is conse
quently quite different from the one presented by a
uniform law or convention which is applicable in the
absence of specific agreement by the parties.

For similar reasons, the rules do not require that
the parties, when concluding their agreement, have
their habitual places of residence or their principal
places of business in different countries. Such a pro
vision would also give rise to problems of interpre
tation and create additional grounds for challenges to
arbitration.

oj< UNCITRAL Yearbook, vol. IV: 1974, part one, II, A.

These considerations have led to the conclusion to
open a wide field for application of the rules. As a
consequence of this choice, under article 1, the rules
could also be applied in purely domestic cases. Even
if this should occur, no harm would be done. The
rules, however, are drafted for international cases, as
appears, e.g., from the provision that a sole arbitrator
or the presiding arbitrator shall be of a nationality
other than the nationality of the parties.

2. Under paragraph 1 the rules become applica
ble by virtue of an agreement in writing which refers
to the rules. This agreement may be concluded after
a dispute has already arisen or-the normal case
long beforehand by an arbitration clause in a contract.

3. Paragraph 2 makes it clear that a Government,
State agency or State organization may be party to an
arbitration clause or agreement which refers to the
UNCITRAL rules. Article 11 of the 1961 Geneva
Convention also recognizes the right of legal persons,
considered by the law applicable to them as "legal
persons of public law", to conclude valid arbitration
clauses or agreements.

4. Paragraph 3 is substantially based on article II,
paragraph 2, of the 1958 New York Convention; how
ever, in recognition of modern business practices, pro
vision has been made for an exchange of telexes as a
possible method of entering into an arbitration clause
or arbitration agreement.

ADMINISTERED AND NON-ADMINISTERED ARBITRATION

Article 2
1. The parties may at any time select an arbitral

institution to administer the arbitration or may choose
non-administered arbitration.

2. If the parties reach no agreement regarding the
choice of administered or non-administered arbitra
tion, they shall be deemed to have selected non
administered arbitration.

3. If the arbitral institution selected by the par
ties is for any reason unable or unwilling to administer
the arbitration, and if the parties do not select another
arbitral institution, the parties shall be deemed to have
selected non-administered arbitration~

Commentary
1. Although the parties may refer to the

UNCITRAL arbitration rules without designating an
arbitral institution to administer the arbitration, the
assistance of an arbitral institution functioning as a
central administrative body may be very helpful, espe
cially in international cases.

"Administered arbitration" means arbitration admin
istered by an arbitral institution. The choice of the
arbitral institution is left entirely to the parties. It does
not seem feasible or advisable to restrict the choice of
the parties to certain arbitration institutions. '

2. The present rules may be used in either admin
istered or non-administered arbitration. Some provi
sions apply to both administered and non-adminis
tered arbitration. Other provisions needed slightly
different wording to meet the particular circumstances
of one of these situations. In these latter cases the pro
visions are set out in two columns; the left column
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being applicable in the case of non-administered arbi
tration, and the right column in the case of adminis
tered arbitration.

3. Under paragraph 2, the parties are considered
to have selected non-administered arbitration if they
fail to exercise their option of choosing either admin
istered or non-administered arbitration. This seemed
the only possible solution, since there is no way of
deciding which particular arbitral institution would
have been chosen by the parties, had they agreed on
administered arbitration.

4. Paragraph 3 takes account of the possibility that
the arbitral institution selected by the parties might be
unable or unwilling to administer the arbitration un
der the UNCITRAL arbitration rules instead of its
own rules. In that case the arbitration automatically
becomes non-administered arbitration unless the par
ties agree on another arbitral institution to serve as
the substitute administrator.

It seemed advisable to state in paragraph 3 the con
sequence of the failure of a selected arbitral institution
to administer the arbitration; otherwise disputes might
arise whether such action on the part of the selected
arbitral institution brings about the cancellation of the
agreement to arbitrate.
NOTICE OF ARBITRATION

Article 3
1. The party initiating recourse to arbitration (here

inafter called the "claimant"), shall give to the other
party (hereinafter called the "respondent"), notice
that an arbitration clause or agreement concluded by
the parties is invoked.

2. Such notice (hereinafter called "notice of arbi
tration") shall contain the following:

(a) The names and addresses of the parties;
(b) A reference to the arbitration clause or agree

mentthatis invoked;
(c) A reference to the contract out of which the

dispute arises;
(d) The general nature of the claim and an indica

tion of the amount involved, if any;
(e) The relief or remedy sought;
(f) A reference to any agreement between the par

ties as to having one or three arbitrators, or, if the
parties did not previously reach such agreement, the
claimant's proposal as to their number (Le. one or
three).

3. In the case of administered arbitration, the no
tice of arbitration shall also be sent to the arbitral
institution. The following shall also be attached to such
notice:

(a) A copy of the contract out of which the dis
pute arises;

( b) A copy of the arbitration clause or agreement,
if not contained in the contract annexed pursuant to
subparagraph (a) of this paragraph.
Commentary

1. The notice of arbitration under article 3 serves
to inform the respondent (and any administering arbi-

tral institution) that arbitral proceedings have been
started and that a particular claim will be submitted
for arbitration. In addition, the notice contains infor
mation that will be useful in deciding on the number
of arbitrators and in the selection of qualified arbi
trators.

2. Paragraph 1 provides that arbitral proceedings
shall commence with a "notice of arbitration" by the
claimant to the respondent, informing the respondent
that an arbitration clause or agreement is being in
voked. This notice should not be confused with the
"statement of claim" under article 16, which is to be
submitted only after the arbitrators have been ap
pointed.

3. Paragraph 2 sets forth the specific information
that must be included in the notice of arbitration. The
required information is sufficient to apprise the re
spondent of the general context of the claim that will
be asserted against him and is useful in selecting
qualified arbitrators.

At the time the notice of arbitration is sent, the
parties may not have reached a decision as to having
one or three arbitrators. (The model UNCITRAL
arbitration clause at paragraph 6 in the introduction
recommends that this question be decided at the time
the arbitration clause or agreement is entered). If the
issue is still open, the claimant is to express in the
notice of arbitration his. preference for having one or
three arbitrators; this indication or preference by the
claimant will aid the parties in resolving this question
under the provisions of article 5.

4. Paragraph 3 provides that in the case of admin
istered arbitration the notice of arbitration must also
be sent by the claimant to the administering arbitral
institution.

REPRESENTATION AND COMMUNICATIONS

Article 4

1. Any party may be represented by a counselor
agent upon the conununication of the name and ad
dress of such person to the other party, and, in the case
of administered arbitration, also to the arbitral insti
tution. This communication is deemed to have been
given where an arbitration is initiated by a counselor
agent or where a counselor agent submits a state
ment of defence and counter-claim for the other party.

2. All communications between the parties, or be
tween the parties and the arbitrators, or, in the case of
administered arbitration, between the arbitral institu
tion and the parties or arbitrators, shall be effective
when received by the addressee.

3. It is presumed that a communication sent by
telegram or telex has been received one day after it
was sent, and a communication by registered air mail
five days after it was sent.

Commentary

This article regulates two matters of a technical
nature: representation of the parties and the way com
munications should be made.
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APPOINTMENT OF SOLE ARBITRATOR

Administered

2A. The arbitral in
stitution shall invite the
parties to agree on the
choice of the sole arbi
trator.

If within 15 days of
the receipt of such invi
tation by both parties,
the arbitral institution
has not received a com
munication evidencing
agreement by the parties
on the choice of the sole
arbitrator, the arbitral
institution shall serve as
appointing authority.

1. Paragraph 1 provides that a party may be rep
resented by a counselor agent at any stage of the
arbitral proceedings. (The only exception is that un
der article 13, paragraph 3, the arbitrators may re
fuse the request of only one party for oral arguments
and such oral arguments would usually be made by
counsel for each party.) Normally the parties will
designate their representatives at an early stage.

2. Under paragraph 2, communications are deemed
to be effective only when they are received by the
addressee. Paragraph 3, however, establishes special
rules regarding the presumed date of receipt of com
munications sent by. telegram, telex, or registered air
mail. Paragraph 3 provides that telegrams and telexes
shall be considered as received one day. after they
were sent, and communications by registered air mail
five days after they were sent. The special rules in
paragraph 3 are based on the fact that the types of
communications mentioned therein are or are rapidly
becoming known throughout the world, and offer some
guarantee regarding the forwarding and eventual re
ceipt of such communications within the time spans
indicated in that paragraph. The presumptions under
paragraph 3 may be rebutted by evidence to the con
trary.

One may expect that even in the absence of an
express requirement in the Rules communications such
as the notice of arbitration (article 3), the statement
of claim (article 6), and the statement of defence and
counter claim (article 17) would normally be sent by
registered' air mail.

SECTION II. APPOINTMENT OF ARBITRATORS

NUMBER OF ARBITRATORS

Article 5

If the parties have not previously agreed on the
number of arbitrators (i.e. one or three), and if within
[8] days from the date of receipt by the respondent of
the claimant's notice of arbitration the parties have
not agreed that there shall be only one arbitrator, three
arbitrators shall be appointed. In the case of adminis
tered arbitration, any such agreement by the parties
regarding the number of arbitrators shall be commu
nicated promptly to the arbitral institution.

Commentary

Under article 5 the parties have a relatively short
period of time (8 days from the date of receipt by the
respondent of the claimant's notice of arbitration) to
reach agreement on having one or three arbitrators.
This question will not arise if, as recommended in the
model UNCITRAL arbitration clause, the parties have
agreed beforehand on the number of arbitrators. If
within the 8-day period provided in this article the
parties do not agree that only one arbitrator be ap
pointed, then three arbitrators shall be appointed. The
8-day period is believed sufficient to allow the parties
to communicate and reach an agreement as to the
desired number of arbitrators. In arbitrations con
cerning international trade matters usually three arbi
trators are appointed and the appointment of a sole
arbitrator may be regarded as exceptional.

Article 6

1. If a sole arbitrator is to be appointed, such arbi
trator shall be of a nationality other than the national
ity of the parties.

Non-administered
2. The parties shall

endeavour to reach agree
ment on the choice of
the sole arbitrator. The
claimant shall, by tele
gram or telex, propose
to the respondent the
names of one or more
persons, one of whom
would serve as the sole
arbitrator.

If within 15 days of
the receipt by the res
pondent of the claim
ant's proposal, the par
ties have not agreed on
the choice of the sole
arbitrator and if the par
ties have not previously
agreed on an appoint
ing authority, the claim
ant may, by telegram or
telex, propose the names
of one or more third
parties, one of whom
would serve as appoint-
ing authority.

If within 15 days of
the receipt of the last
mentioned proposal the
parties do not agree on
the designation of an
appointing authority, the
claimant may apply to:

(a) An appointing au
thority designated pursu
ant to United Nations
General Assembly res-
olution . . . . .. ( )
by the Government of
the country where the
respondent has his prin
cipal place of business
(siege reel) or habitual
residence, or,

(b) An arbitral insti
tution in the country
where the respondent
has his principal place
of business or habitual
residence, or a chamber
of commerce in that
country with experience
in appointing arbitrators,
or,

(c) The appointing
authority designated by
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Administered

3A. The arbitral in
stitution shall appoint the
sole arbitrator accord
ing to the following list
procedure:
The arbitral institution

shall communicate to
both parties an iden
tical list containing at
least three names;

Within 15 days after the
receipt of this list,
each party may indi
cate to the arbitral in
stitution his order of
preference or objec
tions regarding the
names on the list;

After the expiration of
the above period, the
arbitral institution
shall appoint the sole
arbitrator from among
the names on the list
transmitted to the par
ties taking into ac
count, as far as pos
sible, any preferences
and objections that
may have been stated
by the parties.

Non-administered

the Secretary-General of
the Permanent Court of
Arbitration at The Hague.

2 bis. If the appoint
ing authority selected
pursuant to paragraph 2
above agrees to function
as such, the claimant
shall send a copy of his
notice of arbitration (ar
ticle 3) to the appointing
authority, together with
a copy of the contract
out of which the dispute
arises and a copy of the
arbitration agreement if
it is not contained in that
contract.

3. The appointing au
thority shall appoint the
sole arbitrator according
to the following list-pro
cedure:
The appointing author

ity shall communicate
to both parties an
identical list contain
ing at least three
names;

Within 15 days after the
receipt of this list,
each party may indi
cate to the appointing
authority his order of
preference or objec
tions regarding the
names on the list;

After the expiration of
the above period, the
appointing authority
shall appoint the sole
arbitrator from among
the names on the list
transmitted to the par
ties, taking into ac
count, as far as pos
sible, any preference
and objections that
may have been stated
by the parties.

Commentary

1. Paragraph 1 of article 6 states the requirement
that the sole arbitrator be of a nationality other than
the nationality of the parties. When there are three
arbitrators, the same requirement is applicable to the
presiding arbitrator (article 7, paragraph 2). This pro
vision, designed to ensure the neutrality of the sole or
presiding arbitrator, is applicable to both administered
and non-administered arbitration. It corresponds with
the practice of the International Chamber of Com
merce when arbitrators are appointed for arbitration
under the Rules of the ICC.

2. For non-administered arbitration, paragraph 2
e~presses the principle that, if possible, the sole ar
~Itrator should be t~e ,Parties' own choice. If the par
tt~s cannot agree withm 15 days, the assistance of a
thIrd person (called the "appointing authority") be
comes necessa.ry. A fur~her 15 days are provided in
order ~o permIt the part~es. to agree on an appointing
authonty, and the appomtmg authority may be any
one acceptable to both parties.

Shol;lld the p~rties fai~ to agree on an appointing
authonty, on~ ~Ill be d~slgna~ed, upon request, by one
of the authonttes mentiOned m paragraph 2 of article
6. H?,,:ever, the l?~ovisions concerning such possible
appomt~ng authontles are only provisional at this
stage, smce final adoption of these provisions would
dep~nd, inter alia, on a resolution by the United
NatiOns General Assembly requesting Governments
to designate such appointing authorities (as to sub
paragraph (a», or on ascertaining the availability of
the Secretary-General of the Permanent Court of
Arbitration at The Hague to designate an appointing
authority (as to subparagraph (c».

13. For administered arbitration, the procedure set
forth in paragraph 2A is much simpler. If the parties
cannot agree on the choice of the sole arbitrator the
administrator (the arbitral institution designated as
suc~ by the parti~s) will serve as the .appointing au
thonty and appomt the sole arbitrator according to
the list-procedure set out in paragraph 3A.

4. Paragraph 2 bis specifies the documents that the
claimant shall send to the appointing authority in order
to facilitate the task of that authority to appoint a
competent sole arbitrator. This provision is applicable
only to non-administered arbitration, since an arbitral
institution that is administering the arbitration would
have received this information at an earlier stage (ar
ticle 3).

5. Paragraph 3 deals with the procedure to be fol
lowed by .the appointing authority. Information which
is useful to the appointing authority in proposing the
names of possible arbitrators will be contained in the
following documents: the notice of arbitration, the
annexed copy of the contract out of which the dispute
arises or the arbitration agreement if such agreement
was not contained in that contract. The appointing
authority will appoint the sole arbitrator pursuant to
the list-procedure described in· this paragraph.

The list-procedure in paragraph 3 is derived from
the rules of the American Arbitration Association which
has utilized this system with success for a number of
years. This system has been adopted in the Inter
American Rules and has also been used in Europe,
e.g. in the rules of the Netherlands Arbitration Insti
tute. The advantage of the system is that it gives the
parties, who failed to agree on the appointment of the
arbitrator, some indirect influence over the appoint
ment by permitting them to express their preferences
and objections with regard to the names proposed by
the appointing authority.
APPOINTMENT OF THREE ARBITRATORS

Article 7
1. If three, arbitrators are to be appointed, each

party shall appoint one arbitrator. The two arbitrators



7A. The arbitral in
stitution shall appoint
the presiding arbitrator
in accordance with the
list-procedure in article
6, paragraph 3.

Administered
respondent the names of
one or more persons,
one of whom would
serve as the presiding
arbitrator.

If, within 15 days af
ter such communication,
the parties have not
agreed on the choice of
the presiding arbitrator,
the arbilral institution, on
request by either party,
shall appoint the presid
ing arbitrator.

If, within 15 days af
ter such communication,
the parties have not
agreed on the choice of
the presiding arbitrator
and if the parties have
not previously agreed
on an appointing au
thority, each of the
parties may, by telex or
telegram, propose the
names of one or more
third persons, one of
whom would serve as the
appointing authority.

7. If, within 15 days
after receipt of such
proposal, the parties
agree on the designation
of an appointing author
ity, that appointing au
thority will appoint the
presiding arbitrator.

If, within the above 15
days, the parties do not
reach agreement on the
designation of an ap
pointing authority, the
claimant, in accordance
with the provisions of
article 6, para. 2 above,
may apply to any of the
appointing authorities
mentioned in that article,
for the designation of the
presiding arbitrator. The
appointing authority
mentioned in this para
graph shall appoint the
presiding arbitrator in
accordance with the list
procedure in article 6,
paragraph 3.
Commentary

1. This article regulates the normal situation
where three arbitrators are to be appointed and fol
lOWS, in paragraph 1, the usual procedure in interna
tional arbitration: each party has the right to appoint
one arbitrator and the two arbitrators thus appointed
choose the president of the arbitral tribunal.

2. Like article 6 for the sole arbitrator, paragraph
2 requires that the presiding arbitrator be of a diffe~

ent nationality than the parties. The reasons. for thIS
provision are stated in the commentary to artIcle 6.

3. A problem that may arise in the appointment of
an arbitral tribunal composed of three members, con
sists of the possibility that the respondent will fail to
appoint his arbitrator. This complication has been

Administered
6A. The claimant

shall, by telegram or te
lex, communicate to the

The arbitral institution
may determine the meth
od for designating the
second arbitrator and its
appointment of the sec
ond arbitrator is binding
upon the parties.

4A. If within the
above 15 days the res
pondent has not notified
the arbitral institution of
the name of the arbitra
tor he appoints, the in
stitution shall appoint
the second arbitrator.

thus appointed shall choose the third arbitrator who
will act as the president of the arbitral tribunal.

2. The presiding arbitrator shall be of a nationality
other than the nationality of the parties.

Non-administered Administered
3. If within 15 days 3A. The arbitral in-

after receipt of the claim- stitution shall invite each
ant's notice appointing party to appoint an ar-
an arbitrator, the re- bitrator and to notify,
spondent has not, by tele- by telegram or telex,
aram or telex, notified both the other party and
the claimant of the arbi- the arbitral institution of
trator he appoints, and such appointment within
if the parties have not 15 days after receipt of
previously agreed on an the invitation.
appointing authority, the
claimant may propose,
by telegram or telex, the
names of one or more
third persons, one of
whom would serve as
appointing authority.

If within 15 days after
receipt of such proposal
the parties agree on the
designation of an ap
pointing authority, that
appointing authority will
appoint the second. a~bi
trator. The appomtmg
authority may determine
the method for appoint-
ing the second arbitrator.

4. If within the above
15 days the parties do
not agree on the desig
nation of the appointing
authority, the claimant,
in accordance with the
provisions of article 6,
para. 2 above, may ap
ply to any of the ap
pointing authorities men
tioned in that article for
the designation of the
second arbitrator. The
appointing authority may
determine the method
for designating the sec
ond arbitrator and its
appointment of the sec-
ond arbitrator is binding
upon the parties.

5. If within 15 days after the appointment of the
second arbitrator, the two arbitrators appointed in
accordance with the foregoing procedures have not
agreed on the choice of the presiding arbitrator, the
parties shall endeavour to agree on the designation of
the presiding arbitrator.

Non-administered
6. Ihe claimant shall,

by telegram or telex
communicate to the re-
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Non-administered
spondent the names of
one or more persons, one
of whom would serve as
the presiding arbitrator.
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dealt with in paragraphs 3 and 4 for non-administered
arbitration and in paragraphs 3A and 4A for admin
istered arbitration.

In view of the non-co-operative attitude of the re
spondent who failed to name his arbitrator, the ap
pointing authority (which may be an arbitral insti
tution) is left entirely free to determine the method for
designating the second arbitrator. This authority may
decide whether it will submit proposals for the desig
nation of the second arbitrator to the party who failed
to name an arbitrator or will proceed directly to the
appointment of the second arbitrator.

4. Another difficulty may arise in connexion with
the appointment of the presiding arbitrator. The pro
cedure to be followed, if neither the parties nor the
two arbitrators can agree on the choice of the presi
dent, has been regulated in paragraph 6. Paragraph 6
deals separately with non-administered and with ad
ministered arbitration, and the appointing authority
(under paragraph 6A, the arbitral institution) shall
appoint the presiding arbitrator according to a list
procedure: under this procedure both parties have an
equal influence on the final appointment of the presid
ing arbitrator.

CHALLENGE OF ARBITRATORS (ARTICLES 8-10)
Article 8

1. Either party may challenge an arbitrator, in
cluding an arbitrator nominated directly by a party, if
circumstances exist that give rise to justifiable doubts
as to his impartiality or independence.

2. The circumstances mentioned in paragraph 1
include any ,financial or personal interest in the outcome
of the arbitration or any family or commercial tie with
either party or with a party's counselor agent.

3. A prospective arbitrator shall disclose to those
who approach him in connexion with his possible ap
pointment any circumstances likely to give rise to justi
fiable doubts as to his impartiality or independence. An
arbitrator, once appointed, shall disclose any such cir
cumstances to the parties and the arbitral institution
unless they have already been informed by him of these
circumstances.
Commentary

Articles 8 to 10 deal with the challenge of arbitra
tors. Challenge of an arbitrator is infrequent, but the
subject needs careful regulation since the impartiality
and independence of the arbitrators is an essential re
quirement for every arbitration.

1. Paragraph 1 applies the rule as to arbitrator im
partiality and independence to every arbitrator, in
cluding the arbitrator appointed by a party when three
arbitrators are to be appointed. Paragraph 1 corre
sponds to similar provisions in the ECE Rules (arti
cle 6) and ECAFE Rules (article III under 1). Under
the Rules of the American Arbitration Association,
(section 18), only persons appointed as neutral arbi
trators, (Le. sole or presiding arbitrators) may be sub
ject to disqualification.

2. Paragraph 2 gives non-exclusive examples of
possible partiality or dependence. Justifiable doubts as
to impartiality or independence may exist when the
arbitrator has any financial or personal interest in the
outcome of the arbitration (cf. article II of the Inter-

American Rules and section 18 of the Commercial
Arbitration Rules of the American Arbitration Associa
tion) or when he has any family or commercial tie
with a party or party's counsel.

3. Paragraph 3, like section 17 of the Inter-Ameri
can Rules and section 18 of the AAA Rules, requires
that arbitrators disclose to the parties any circum
stances that are likely to give rise to grounds for a
challenge. No one knows better than the arbitrator
himself whether such circumstances exist. The obliga
tion to disclose these circumstances is extended to the
pre-appointment stage. Notwithstanding such disclo
sure, the appointment may nevertheless be made. After
appointment, therefore, these circumstances should also
be disclosed to those parties who were not yet informed
(this may be both parties if the appointment was made
by an arbitral institution or appointing authority), or
to the arbitral institution that administers the arbitra
tion but may not have been involved in the appoint
ment of the arbitrator.

Article 9

1. The challenge of an arbitrator shall be made
within 15 days after his appointment has been com
municated to the challenging party or, if the circum
stances mentioned in article 8 became known to such
party at a later time, within 15 days after such time.

2. The challenge shall be made by written notice
to both the other party and the arbitrator and shall
state the reasons for the challenge.

3. When an arbitrator has been challenged by one
party, the other party may agree to the challenge. The
arbitrator may also, after the challenge, withdraw from
his office. In both cases a substitute arbitrator shall be
appointed pursuant to the procedure that was appli
cable to the initial appointment.

Commentary
1. This article regulates certain procedural aspects

of the challenge: paragraph 1 states the period within
which the challenge shall be made; paragraph 2 regu
lates the form of the challenge.

2. After circumstances that would justify a chal
lenge become known, a party may waive his right to
challenge. A waiver takes place automatically when no
challenge has been made within the 15 days mentioned
in the first paragraph.

3. On the other hand, a challenge may be accepted
either by the other party or by the arbitrator. Para
graph 3 provides that if a challenge was successful, the
appointment of. the substitute arbitrator shall be made
pursuant to the procedure that was applicable to the
initial appointment.

Article 10
1. If the other party does not agree to the chal

lenge and the challenged arbitrator does not withdraw,
the arbitral institution or appointing authority that
made the. initial appointment shall decide whether the
challenge is justified.

2. If the initial appointment was not made by an
arbitral institution or appointing authority, the deci
sion on the challenge will be made:
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Administered
by the arbitral institution
that administers the arbi
tration.

Non-administered
by an appointing author
ity to be agreed upon by
the parties, if they have
not previously agreed on
such an authority. If the
parties do not promptly
agree on an appointing
authority, the challeng-
ing party in accordance
with the provisions of ar-
ticle 6, para. 2, may
request anyone of the
appointing authorities
mentioned in that article,
to decideon thechallenge.

3. The decision of the arbitral institution or ap
pointing authority concerning the challenge is final. If
the decision sustains the challenge, a substitute arbi
trator shall be appointed pursuant to the procedure
that was applicable to the initial appointment.
Commentary

This article deals with the case where the challenge
is net accepted (article 9, paragraph 3 deals with the
case where the challenge is accepted). A decision on
the challenge must then be made by the appropriate
arbitral institution or appointing authority.

1. Paragraph 1 entrusts the decision concerning
the challenge to the arbitral institution or appointing
authority that made the initial appointment.

2. If the appointment was made by the parties or
by the arbitrators (by choosing the presiding arbitra
tor), another solution had to be provided in paragraph
2. In the case of administered arbitration, this solution
is simple; the arbitral institution takes the decision. In
non-administered arbitration, it was necessary to pro
vide for the choice or appointment of an appointing
authority. This has been done by reference to article 6,
paragraph 2, which sets forth alternative appointing
authorities; the challenging party may apply to any
one of these authorities to decide the challetlge.

3. Challenge and appointment procedures are con
nected. If the challenge is sustained, a substitute arbi
trator shall be appointed pursuant to the procedure
applicable to the initial appointment (paragraph 3).
DEATH, INCAPACITY OR RESIGNATION

Article 11

1. In the event of the death, incapacity or resigna
tion of an arbitrator during the course of the arbitral
proceedings, a substitute arbitrator shall be appointed
pursuant to the procedures that were applicable to the
initial appointment.

2. If the sole or presiding arbitrator is replaced,
any hearings held previously shall be repeated. If any
other arbitrator is replaced, such prior hearings shall
be repeated at the discretion of the arbitral tribunal.
Commentary

1. All arbitration rules regulate the replacement of
arbitrators in the event of death, incapacity or resig
nation. The underlying idea for the procedure to be
followed in these cases, as set forth in paragraph 1, is
that the substitute arbitrator will be appointed in the

same way as his predecessor. The wording of this para
graph also provides for situations where the person or
persons who appointed the predecessor fail to appoint
the substitute: the "procedures" applicable are those
according to which the initial appointment would have
been made had the appointing authority failed to make
the initial appointment.

2. Paragraph 2 requires that if the sole or presiding
arbitrator is replaced, any hearings held prior to such
replacement be repeated. However, if any other arbi
trator is replaced, the arbitral tribunal is free to decide
whether or not to order that hearings held previously
be repeated.

EXTENSION OF TERMS FOR APPOINTMENT; PARTICULARS
ON PROPOSED ARBITRATORS

Article 12
1. The time-limits set forth in section II for the

appointment of arbitrators may at any time be ex
tended by agreement of the parties. If the arbitration
is administered by an arbitral institution, such time
limits may also be extended by that institution on its
own initiative.

2. Where names for the appointment of arbitra
tors are proposed either by the parties or by an ap
pointing authority, including an arbitral institution serv
ing as appointing authority, full names and addresses
shall be given, accompanied, as far as possible, by a
description of their qualifications for appointment as
arbitrators.
Commentary

1. This article concludes section II of the rules deal
ing with the appointment of arbitrators. It contains pro
visions that seem useful in connexion with the ap
pointment procedure in general. Paragraph 1 permits
extension by the parties of time-limits concerning the
appointment of arbitrators (but not the challenge);
paragraph 2 deals with personal data concerning per
sons who are proposed as arbitrators.

2. Article 12 applies to all appointments of arbi
trators. In fact three methods of appointment may be
distinguished under these rules:

Appointment by the parties;
Appointment by an arbitral institution where the

parties agreed that their arbitration be administered
by a particular arbitral institution;

Appointment by an appointing authority, agreed
upon by the parties for the sole purpose of appointing
arbitrators or selected for this sole purpose pursuant to
article 6, paragraph 2. This appointing authority ap
pears only in non-administered arbitration and only, as
its name indicates, for the appointment of arbitrators.
In administered arbitration, the administrator (the ar
bitral institution) is automatically available to serve
as the appointing authority, although it may also assist
the parties in other matters.

SECTION III. ARBITRAL PROCEEDINGS

GENERAL PROVISIONS

Article 13
1. Subject to these Rules, the arbitrators may con

duct the arbitration in such a manner as .they con
sider appropriate, provided that the parties are treated
with absolute equality.
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2. The arbitrators may decide that the proceedings
shall be conducted solely on the basis of documents
and other written materials, unless both parties agree
that oral arguments shall be presented.

3. Oral hearings must be held if one of the parties
offers to produce evidence by witnesses [unless the ar
bitrators unanimously decide that such proposed evi
dence is irrelevant].

4. All documents or information supplied to the
arbitrators by one party shall be communicated by that
party at the same time to the other party.
Commentary

1. Article 13 contains some general provisions con
cerning the conduct of arbitral proceedings. Paragraph
1 gives great freedom to the arbitrators in this respect,
provided the parties are treated with absolute equality.

2. Paragraph 2 authorizes the arbitrators to decide
that the arbitral proceedings shall be conducted solely
on the basis of documentary evidence. Oral arguments
must be permitted by the arbitrators if both parties
agree that they or their counsel should plead their
case orally before the arbitrators. However, the arbi
trators may refuse a request by only one party for oral
argument.

3. Under paragraph 3 oral hearings must be held if
at least one of the parties wishes to introduce testi
mony by witnesses. [The bracketed language would
permit the arbitrators to refuse to convoke an oral
hearing at the reque~t of only one party, ~hen they
consider that the eVidence that the party mtends to
present at such a hearing would be irrelevant.]

It may be observed that the ECE and the ECAFE
Ru1es employ different approaches to the que~tion of
oral hearings. Under the ECE Rules, oral hearmgs are
the rule (article 22) and arbitrators may render an
award based on solely documentary evidence only if
the parties have so agreed (article 23). The ECAFE
Ru1es (article VI, para. 5) provide that normally pro
ceedings should be conducted on the basis of docu
ments (in view of the large distances that usually
separate the places of business of parties engaged in
international trade).

4. Paragraph 4 introduces the same rule as that
found in article VI, paragraph 2 of the ECAFE Ru1es:
all documents or information supplied by one party to
the arbitrators shall at the same time be communicated
by that party to the other party. Equal treatment and
equal opportunity for both parties are basic principles
for arbitral proceedings. The principle of equal treat
ment has to be observed by both the parties and the
arbitrators. Thus, the arbitrators may not base their
award, inter alia, on a document submitted to them by
one party but unknown to the other party.

PLACE OF ARBITRATION

Article 14
1. Unless the parties have agreed upon the place

where the arbitration is to be held, such place shall
be determined by the arbitrators.

2. If the parties have agreed upon the place of
arbitration, the arbitrators may determine the locale of
the arbitration within the country or city agreed upon
by the parties.

3. The arbitrators may decide to hear witnesses, or
to hold interim meetings for consu1tation among them
selves, at any place they deem convenient.

4. The arbitrators may meet at any place they
deem appropriate for the inspection of goods, other
property, or documents. The parties shall be given
sufficient notice to enable them to be present at such
inspections.
Commentary

1. In conformity with article 14 of the EeE Rules,
paragraph 1 provides. that the· plaee. Qf arbitration shall
be determined by arb~rs unless the' paTties have
agreed upon such place.

2. Paragraphs 2, 3 and 4 preserve some freedom of
movement for the at:bitrat0rs, even in cases, where the
parties have reached agreement on the ptace of arbi
tration.
LANGUAGE

Article 15

1. Subject to any provision that has been made by
the parties in their agreement, the arbitrators, promptly
upon their appointment, shall determine the language
or languages to be used in the proceedings. This de
termination shall apply to any written notice or state
ment, and, if hearings shou1d take place, to the lan
guage(s) to be used in such hearings.

2. Arbitrators may order that documents, deliv
ered in their original language, shall be accompanied
by a translation into the language(s) determined by
the parties or the arbitrators.
Commentary

This article provides a solution for the language
problems that may arise in international arbitrations
by ensuring that the language or languages to be used
in the arbitral proceedings are established at the com
mencement of such proceedings.
STATEMENT OF CLAIM

Article 16
1. Within a period to be determined by the arbi

trators, the claimant shall send his written statement
of claim to each of the arbitrators and to the re
spondent. All relevant documents, including a copy of
the contract, and of the arbitration agreement if not
contained in the contract, shall be annexed thereto.

2. The statement of claim shall include the follow
ing particulars:

(a) The names and addresses of the parties;
(b) A full statement of the facts and a summary of

the evidence supporting these facts;
(c) The points at issue;
(d) The relief or remedy sought.
3. During the course of the arbitral proceedings,

the claim may, with the permission of the arbitrators,
be supplemented or altered provided the respondent is
given an opportunity to express his opinion concern
ing the change.
Commentary

1. The statement of claim should not be confused
with the notice of arbitration, which is dealt with in
article 3. The notice of arbitration serves to inform the
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respondent (and, in the case of administered arbitra- Commentary
tion, also the arbitral institution) that the claimant re- 1. The statement of defence is the second written
sorts to arbitration, and indicates the general nature of I
the claim and the remedy sought. That notice also sets p eading that is required in each case. The respond-
into motion the appointment machinery, beginning (if ent must be given the same opportunity as the claim-
not already agreed upon beforehand) with the estab- ant to present his case in writing. In determining the
lishment of the number of arbitrators, and followed by period within which the statement of defence has to
the appointment of the sole arbitrator or the arbitral be presented, the arbitrators must take into account
tribunal. article 20 which provides that as a rule the period

should not exceed 30 days.
The arbitrators may have received a copy of the

notice of arbitration on the occasion of their appoint- 2. Paragraph 2 provides that the respondent, in his
ment. They may have asked for it before accepting statement of defence, may set forth a counter-claim if
their appointment or it may have been sent to them it ~rises out of the same contract. The requirements of
when they were invited to act as arbitrator. However, article 16, paragraph 2, also apply to counter-claims:
it did not seem necessary to require that the notice of the respondent shall give a full statement of the facts
arbitration be transmitted to the arbitrators since, for on which the counter-claim is based and a summary of
them, the first important document is the statement of ~e evidence supp.orting ,those facts. Regarding changes
claim, which is regulated by the present article 16. 10 the c'!unter-clalm dunng the proceedings, paragraph

3 of artIcle 16 applies. The claimant, in turn, will be
2. Pursuant to paragraph 1, the arbitrators must given an opportunity to present a written reply to the

first determine the period within which the claimant counter-claim (article 19).
shall send his written statement of claim (together with
a copy of the contract and of the arbitration agree- 3. The statement of defence constitutes, for the
ment if not contained in the contract) to each of the respondent, the final opportunity to make a plea as to
arbitrators and to the respondent. When determining the arbitrator's jurisdiction. This important issue is
this period, the arbitrators shall take into account ar- dealt with separately in article 18.
ticle 20, which states that as a rule the time limit for PLEAS AS TO THE ARBITRATOR'S JURISDICTION
written communications should not exceed 30 days.
The statement of claim shall be sent directly both to Article 18
the arbitrators and to the respondent in order to avoid 1. The arbitrators shall be the judges of their own
any unnecessary delays. competence and shall rule on objections that the dis-

All relevant documents, including a copy of the con- pute is not within their jurisdiction, including any ob-
tract, and of the arbitration agreement if not contained jections with respect to the existence or validity of the
in the contract, shall be annexed to the statement of arbitration clause or of the separate arbitration agree-
claim. This provision is also found in article 15 of the ment.
BCE Rules. For the benefit of both the arbitrators and 2. An objection to the competence of the arbitra-
the respondent, the information should be as complete tors shall be raised not later than in the statement of
as possible at every stage of the proceedings. defence or, with respect to a counter-claim, in the

3. This principle also underlies paragraph 2, which reply to the counter-claim. Where delay in raising a
describes the required contents of the statement of plea of incompetence is justified under the circum-
claim. A full statement of the facts should be given stances, the arbitrators may declare the plea admis-
together with a summary of the evidence supporting sible.
these facts. This requirement is also found, e.g., in the 3. The arbitrators may rule on such an objection
Rules (article 2) of the Foreign Trade Arbitration as a preliminary question or they may proceed with
Commission in Moscow. the arbitration and rule on such objection in their final

In addition, the remedy sought should be clearly award.
defined. This, however, should not exclude the possi- 4. The arbitrators have jurisdiction to determine
bility that, during the course of the proceedings, the the existence or the validity of the contract of which
claim may be supplemented or altered. an arbitration clause forms a part.

4. Under paragraph 3, the statement of claim may
be modified with the permission of the arbitrators. Commentary
However, when such a modification is made, the re- 1. Paragraph 1 and 3 are largely based on article
spondent is given an opportunity to express his opinion 41 of the Convention on the Settlement of Investment
concerning the change. Disputes (Washington 1965), which reads as follows:
STATEMENT OF DEFENCE AND COUNTER-CLAIM "1. The tribunal shall be the judge of its own

competence.
Article 17 "2. Any objection by a party to the dispute that

1. Within a period to be determined by the arbi- the dispute is not within the jurisdiction of the Cen-
trators, the respondent shall communicate in writing, tre, or for other reasons is not within the jurisdiction
a statement of defence to each of the arbitratols and of the tribunal, shall be considered by the tribunal
to the claimant. . which shall determine whether to deal with it as a

2. In his statement of defence, the respondent may preliminary question or to join it to the merits of
make a counter-claim arising out of the same contract. the dispute."
The provisions of article 16 with respect to the claim Paragraph 1 of article 18 refers both to "the objec-
also apply to the counter-claim. tions that the dispute is not within the jurisdiction of
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the arbitrators", and also to "objections with respect
to the existence or validity of the arbitration clause or
agreement". The second clause might be deemed to
be covered by the more general first clause concerning
"objections that the dispute is not within the jurisdic
tion of the arbitrators". However, it does not seem
advisable to leave any doubt on this point and, con
sequently, the second clause is added in the interest of
clarity.

2. Paragraph 2 is based largely upon article 17 of
the ECE Rules, which read as follows:

"The party which intends to raise a plea as to the
arbitrator's jurisdiction based on the fact that the
arbitration agreement was either non-existent or null
and void or had lapsed shall do so not later than the
delivery of its statement of claim or defence relating
to the substance of the dispute; those based on the
fact that arbitrators have exceeded their terms of
reference shall be raised as soon as the question on
which the arbitrators are alleged to have no juris
diction is raised. Where the delay in raising the
claim is due to a cause which the arbitrators deem
justified, the arbitrators shall declare the plea admis
sible."

However, it did not seem necessary for the present
rules to deal with objections that the arbitrators have
exceeded their terms of reference.

3. Paragraph 4 has been added in order to dispel
any possible doubt as to the competence of the arbi
trators to determine the existence or validity of a con
tract of which the arbitration clause forms a part. This
paragraph gives effect to the view that the arbitration
clause is "separate" from the contract, as has been
decided, inter alia, by the Supreme Court of the United
States of America in 1967 in the case of Prima Paint
Corporation v. Flood and Conklin Manufacturing Co.
(388 U.S. 395). This view may also be considered to
conform with the underlying intention of the parties
when they entered into a written contract containing an
arbitration clause. Consequently, a decision by the ar
bitrators that a contract is null and void will not affect
the validity of the arbitration clause in that contract
and will not undermine the competence of the arbitra
tors to make that decision.

FURTHER WRITTEN STATEMENTS; FURTHER DOCUMEN
TARY EVIDENCE

Article 19

1. Arbitrators shall decide what further written
statements, in addition to the statement of claim and
the statement of defence, shall be required from the
parties or may be presented by them, and shall fix the
periods for presenting such statements. However, if
the parties agree on a further exchange of written state
ments, the arbitrators shall receive such statements.

2. If a counter-claim is raised in the statement of
defence, the arbitrators shall afford the claimant an
opportunity to present a written reply to this claim.

3. At any time during the arbitral proceedings the
arbitrators may require the parties to produce supple
mentary documents or exhibits within such a period as
they shall determine.

Commentary

1. The rules provide that arbitrations shall com
mence with an exchange of written statements. In every
case the claimant must deliver his statement of claim
and the respondent shall have an opportunity to reply
to this statement in his statement of defence.

The arbitrators are free to decide whether any fur
ther exchange of written statements (rejoinder and re
ply to the rejoinder) should be required. Under several
arbitration systems, and especially in civil law coun
tries, a second statement by the claimant (in French:
replique) and an answer to this by the respondent
(duplique) is quite customary. It has therefore been
provided that even when the arbitrators would deem
that the information already received by them in writ
ing is sufficient, the parties may agree on a further
exchange of statements and clarifications.

2. Paragraph 2 provides that the claimant shall have
an opportunity to reply if the respondent, in his state
ment of defence, has raised a counter-claim.

3. Paragraph 3 repeats a provision found in ar
ticle 24 of the ECE Rules. This provision is not strictly
necessary because of the general rule already expressed
in article 13, paragraph 1, to the effect that the arbitra
tors may conduct the arbitration in such a manner as
they consider appropriate.

TIME-LIMITS

Article 20
1. The periods of time allowed by the arbitrators

for the communication of written statements should, as
a rule, not exceed 30 days.

2. The parties may agree to extend the various
time-limits laid down in section III of the Rules. In
the absence of such agreement, the arbitrators shall be
entitled to extend the time-limits if they conclude that
an extension is justified.
Commentary

1. This article is designed to underline the principle
that disputes should be settled as quickly as possible.
The rules cannot prescribe fixed time-limits, as this is
hardly possible in domestic arbitrations and would be
even more difficult in international cases. The 30 days
mentioned in paragraph 1 may, however, serve as a
useful guideline, particularly for the claimant who can
commence the preparation of his statement of claim
long before the arbitrators are even appointed.

2. Paragraph 2 permits extension of the time-limits
for the communication of written statements and for
other acts required from the parties. In connexion with
the appointment of arbitrators, the possibility of ex
tending time-limits has been introduced in article 12;
paragraph 2 of the present article contains a similar
provision in respect of section III. Such a provision is
contained in article 25 of the ECE Rules.

HEARINGS, EVIDENCE

Article 21
1. In the event of an oral hearing, the arbitrators

shall give the parties adequate advance notice thereof.
2. If witnesses are to be heard, at least 15 days

before the hearing each party shall communicate to
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the arbitrators and to the other party the names and
addresses of the witnesses he intends to call and the
language in which such witnesses will give their testi
mony.

3. The arbitrators shall make arrangements for in
terpretation of oral statements made at a hearing and
for a stenographic record of the hearing if either is
deemed necessary by the arbitrators under the circum
stances of the case or if the parties have agreed thereto
and have notified the arbitrators of such agreement at
least 15 days before the hearing.

4. Hearings shall be held in camera unless the par
ties agree otherwise. The arbitrators may decide
whether persons other than the parties and their coun
sel or agent may be present at the hearing. The arbi
trators may require the retirement of any witness or
witnesses during the testimony of other witnesses. Ar
bitrators are free to determine the manner in which
witnesses are interrogated.

5. Arbitrators shall determine the relevancy and
materiality of the evidence offered. Conformity to legal
rules of evidence shall not be necessary.
Commentary

1. This article contains some general prOVISIons
deemed useful for the regulation of hearings. Pursuant
to paragraph 1 adequate advance notice of each hear
ing must be given to the parties.

2. If witnesses are to be heard, information con
cerning them must be communicated to the arbitrators
and to the other party at least 15 days before the hear
ing (para. 2). The hearing of witnesses may require
preparation for which some time might be needed.

3. Paragraph 3 deals with preparatory measures
for hearings. In case of administered arbitration, arbi
trators may call on the arbitral institution for assistance.

4. Pursuant to paragraph 4, hearings shall generally
be in camera. This is in conformity with the principle
of privacy that is customary in arbitration. The man
ner in which witnesses will be interrogated is left to
the arbitrators. Thus, the arbitrators may decide
whether to permit cross-examination of witnesses: this
technique is not customary in many areas of the world
and cannot therefore be prescibed for international ar
bitration. The only adequate solution is to leave the
arbitrators free to decide on the manner in which wit
nesses are to be examined. If both parties or their
counsel are accustomed to the technique of cross-exam
ining witnesses, there would be no objection to permit
ting cross-examination. On the other hand, if one or
both parties are unacquainted with this technique, the
arbitrators may find it inappropriate to impose it on
the parties.

5. Paragraph 5 is modelled after the Inter-Ameri
can Commercial Arbitration Rules (article 29). In
making rulings on the evidence, arbitrators should en
joy the greatest possible freedom and they are there
fore freed from having to observe the strict legal rules
of evidence.
INTERIM MEASURES OF PROTECTION

Article 22
The arbitrators may take any interim measures they

deem necessary in respect of the subject-matter of the

dispute, including measures for the conservation of the
goods forming the subject-matter in dispute, such as
ordering their deposit with a third person or the sale
of perishable goods.
Commentary

This article is derived from a combination of article
VI, paragraph 6 of the ECAFE Rules ("Arbitrators
shall be entitled to take any interim measures of pro
tection which they deem necessary in respect of the
subject-matter of the dispute") and the more specific
provision contained in article 27 of the ECE Rules.

EXPERTS

Article 23
1. The arbitrators may appoint one or more experts

to report to them, in writing, on specific issues to be
deterinined by the arbitrators. A copy of the expert's
terms of reference, established by the arbitrators, shall
be communicated to the parties.

2. The parties shall give the expert any relevant in
formation he may require of them. Any dispute be
tween a party and such expert as to the relevance of
any required information shall be referred to the arbi
trators for decision.

3. Upon receipt of the expert's report, the arbitra
tors shall transmit a copy of the report to the parties
who shall be given an opportunity to express, in writ
ing, their opinion of the report.

4. On request of either party the expert, after deliv
ery of the report, may be heard in a hearing where the
parties and their counselor agent are present and may
interrogate the expert. At this hearing either party
may bring expert witnesses in order to testify on the
points at issue. The provisions of article 21 are appli
cable to such proceedings.
Commentary

Especially in cases of a technical nature the arbitra
tors may wish to have the benefit of expert advice.
Experts may also be appointed on matters such as the
existence of particular commercial usages or questions
of law.

The rules of arbitral institutions generally contain a
simpler provision, stating merely that arbitrators may
request the opinion of experts "to elucidate questions
requiring special knowledge, which arise during the ex
amination of the case, including questions as to the
existence of particular commercial usages" (article 23
of the Rules of the Foreign Trade Arbitration Com
lnission in Moscow) or "to report on technical or legal
issues, provided that their terms of reference are laid
down in advance" (article 20 of the Rules of Arbitra
tion of the International Chamber of Commerce, Paris).
However, it seems advisable to cover more fully in the
present rules the possible use of experts appointed by
the arbitrators.

ABSENCE OF A PARTY

Article 24
1. If the respondent, after having been duly noti

fied, fails to submit his statement of defence, or if
either party fails to appea,r at a hearing properly called
under these Rules, without showing sufficient cause
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for such failure, the arbitrators may proceed with the
arbitration and may render an award as if all parties
were present.

2. If either party, after having been duly notified,
fails, without sufficient cause, to submit documentary
evidence when an award is to be rendered on the basis
of such evidence without an oral hearing, then the
arbitrators may render their award on the evidence
before them.
Commentary

1. For every arbitration the rules provide for an
exchange of at least two written statements: the state
ment of claim (article 16) and the statement of defence
(article 17).

Paragraph 1 deals first of all with the case where
the respondent does not present his statement of de
fence. This should not be a possible means of frustrat
ing the proceedings, and notwithstanding the failure of
the respondent to submit his statement of defence, the
arbitrators may proceed with the arbitration.

A similar situation arises when either party fails to
appear at a hearing properly convoked. Paragraph 1
provides, following a similar provision in article 31
of the ECE Rules, that the arbitrators may proceed
with the arbitration. Paragraph 1 adds, "and render an
award as if all parties were present", following the ex
ample of the ICC Rules (article 21, para. 3).

2. Where the respondent does not reply to the
statement of claim, the arbitrators may nevertheless
order a hearing and inquire further into the merits of
the case. If the arbitrators order a hearing, the re
spondent shall again be given adequate advance notice
thereof. This result follows from the previous articles
(articles 13, paras. 1 and 2, and article 21); therefore,
these provisions need not be repeated in the present
article.

It did not seem necessary to include an express pro
vision dealing with the hypothetical case where the
claimant does not present his statement of claim. What
should happen under these circumstances may be left
to the discretion of the arbitrators, pursuant to article
13.

3. Paragraph 2 has been adopted from article 31,
paragraph 2, of the ECE Rules.

WAIVER OF RULES

Article 25
Any party who knows or should know that any pro

vision or requirement of these Rules has not been com
plied with and proceeds with the arbitration without
promptly stating his objection to such non-compliance,
shall be deemed to have waived his right to object.
Commentary

This provision follows similar rules set forth in
article 37 of the Commercial Arbitration Rules of the
American Arbitration Association and article 37 of the
Inter-American Commercial Arbitration Rules.

SECTION IV. THE AWARD

FORM AND EFFECT OF THE AWARD

Article 26
1. The award shall be binding upon the parties.

The award shall be made in writing and shall contain

reasons, unless both l?arties have expressly agreed that
no reasons are to be given.

2. The award by an arbitral tribunal shall be de
termined by a majority of arbitrators.

3. The award shall be signed by the arbitrators.
Where there are three arbitrators, the failure of one
arbitrator to sign the award shall not impair the en
forceability of the award. The award shall state the
reason for the absence of an arbitrator's signature,
but shall not include any dissenting opinion.•

4. The award may only be published with the con
sent of both parties.

5. Copies of the award duly signed by the arbitra
tors shall be transmitted to the parties by the arbitra
tors. If the arbitration is administered by an arbitral
institution (article 2), a signed copy of the award shall
also be transmitted to the arbitral institution.

6. If the arbitration law of the country where the
award is rendered requires that the award be filed or
registered, the arbitrators shall comply with this re
quirement within the time required by law.
Commentary

1. Paragraph 1, in stating that the award shall
contain reasons unless both parties have expressly de
cl~red t~at no reasons are to be given, corresponds
With article 40 of the ECE Rules. The Convention on
the settlement of Investment Disputes (Washington
1965) and the European Convention for a Uniform
Arbitration Law (Strasbourg 1964) do not contain an
exception permitting the parties to agree that no rea
sons are. to be given. On the other hand, the European
Convention of 1961 and the ECE Rules contain such
an exception.

2. Paragraph 2 requires that an award rendered by
an arbitral tribunal be determined by a majority of the
arbitrators. The ECE Rules provide, in addition that
failing a majority, the presiding arbitrator alone shall
render the award. Under such a provision the position
of the presiding arbitrator is considerably strengthened;
without such a provision the arbitral tribunal would
decide in conformity with Court practice at the place
of arbitration, which generally requires that judges
(and in this case, the arbitrators) continue their delib
erations until they arrive at a majority decision.

3. If one arbitrator fails to sign the award. (where
there are three arbitrators), under paragraph 3 the
award shall state the reason for the absence of his
signature, but shall not contain any dissenting opinion.
Dissenting opinions are generally unknown in arbitra
tion practice outside the socialist countries. If the award
is published (permitted under paragraph 4 only if both
parties agree to it), it will not contain any dissenting
opinion. When publication of an award does take place,
the names of the parties are usually omitted and other
measures are taken to avoid the disclosure of their
identity.

4. The scope of application of article 26 is not lim
ited to final, definitive awards. Although it has not
been deemed necessary to define in these rules the
term "award" (as has been done in the ECE and
ECAFE Rules), here also "award" is meant to include
interim, interlocutory or partial awards, as well as final
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awards. Under these rules the arbitrators are free to
make any such interim awards before arriving at their
final award.
APPLICABLE LAW

Article 27
1. The arbitrators shall apply the law expressly

designated by the parties as applicable to their con
traCit.

2. Failing such designation by the parties, the ar
bitrators shall apply the law determined by the conflict
of laws rules that the arbitrators deem applicable.

3. The arbitrators shall decide ex aequo et bono
(as "amiabies compositeurs") if the parties have au
thorized the arbitrators to do so and the arbitration law
of the country where the award is rendered permits
such arbitration.

4. In any case, the arbitrators shall take into ac
count the terms of the contract and the usages of the
trade.
Commentary

1. This article is largely based on articles 38 and
39 of the ECE Rules which, in turn, are based on
article VII of the Geneva Convention of 1961. For
the sake of comparison these articles are quoted below:

(Geneva Convention)
"Article VII. Applicable Law

"1. The parties shall be free to determine, by
agreement, the law to be applied by the arbitrators
to the substance of the dispute. Failing any indica
tion by the parties as to the applicable law,the
arbitrators shall apply the proper law under the
rule of conflict that the arbitrators deem applicable.
In both cases the arbitrators shall take account of the
terms of the contract and trade usages.

"2. The arbitrators shall act as 'amiables compo
siteurs' if the parties so decide and if they may do
so under the law applicable to the arbitration."

(ECE Rules)
"Article 38

"Subject to the provisions of article 39, the arbi
trator's award shall be based upon the law as de
termined by the parties of the dispute. Failing any
indication by the parties as to the applicable law, the
arbitrators shall apply the proper law under the rule
of conflict that the arbitrators deem applicable. In
both cases the arbitrators shall take account of the
terms of the contract and the trade usages."

"Article 39

"The arbitrators shall act as 'ami,ables compo
siteurs' if the parties so decide and if they may do
so under the law applicable to the arbitration."
2. Paragraphs 1 and 2 of the present article are

concerned with arbitral proceedings that are subject
to the rules of some applicable law. Such law may
have been designated by the parties expressly in a
contract; otherwise, the arbitrators must determine the
applicable substantive law according to the conflict of
laws rules that they deem applicable in the light of the
particular circumstances of the case.

3. Paragraph 3 deals with arbitrators acting ex
aequo et bono (as "amiables compositeurs"). In arbi
tration rules intended for world-wide use, this type of
arbitra.tion cannot be neglected. It is used in many
countrIes of Western Europe, Africa, Asia and Latin
America. The formula in paragraph 3 gives arbitra
tors acting as "amiables compositeurs" great freedom
in arriving at their award, although it is generally ac
cepted that such arbitrators are bound by rules of
public order (ordre public), if not by "jus cogens" in
general.

4. Paragraph 4 provides that "in any case", whether
the arbitrators are to decide according to the rules of law
or as "amiables compositeurs", they shall take into
account the terms of the contract and the usages of
the trade. This gives arbitrators wide latitude, divorced
from any specific system of municipal law. In the in
ternational commercial arbitrations for which these
rules are designed, this approach corresponds with the
intention of the parties.

SETTLEMENT

Article 28
1. If, before the award is rendered, the parties agree

on a settlement of the dispute, the arbitrators shall
either issue an order for the discontinuance of the
arbitral proceedings or, if requested by both parties
and accepted by the arbitrators, record the settlement
in the form of an arbitral award on agreed terms. The
arbitrators are not obliged to give reasons for such an
award.

2. The arbitrators shall, in the order for the dis
continuance of the arbitral proceedings or in the arbi
tral award on agreed terms, fix the costs of the arbi
tration as specified under article 31. Unless otherwise
agreed to by the parties, these costs shall be borne
equally by both parties.

3. Copies of the order for discontinuance of the
arbitral proceedings or of the arbitral award on agreed
terms, duly signed by the arbitrators, shall be transmit
ted by the arbitrators to the parties and, if the arbi
tration is administered by an arbitral institution, to that
institution.
Commentary

1. The ECAFE Rules, the Inter-American Rules,
as well as the ICSID Arbitration Rules4 all regulate the
case where the parties agree to a settlement of the dis
pute during the arbitration proceedings. The Invest
ment Rules distinguish between an "order of discon
tinuance" and a "settlement in the form of an arbitral
award" (rule 43); the Inter-American Rules and the
ECAFE Rules mention only the latter possibility. The
advantage of a settlement in the form of an award lies
in the fact that such a settlement acquires the legal
force of an award.

2. Paragraph 1 follows the patterns of the Invest
ment Rules in distinguishing between a discontinuance
of the arbitral proceedings and a settlement in the

4 Rules of Procedure for Arbitration Proceedings of the In
ternational Centre for Settlement of Investment Disputes as
adopted by the Administrative Council of the Centre pursuant
to article 6 (l) (c) of the Convention on the Settlement of
Investment Disputes.
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form of an arbitral award on agreed terms. The present
article does not require the parties to transmit to the
arbitrators the full and signed text of a settlement that
may be embodied in an award. In practice, a settle
ment may be reached during a hearing, often with the
assistance of the arbitrators, provided the parties re
quest and the arbitrators are willing to render such
assistance. The arbitrators may also draft the award on
agreed terms, embodying the settlement orally arrived
at by the parties during a hearing. It was considered
preferable not to require that arbitrators embody in an
award any settlement reached by the parties. Under
paragraph 1 the arbitrators may refuse to "record the
settlement in the form of an arbitral award on agreed
terms"; they may do so at their discretion, e.g. if the
settlement would be against public policy. In such a
case the arbitrators would confine themselves to issu
ing an order for the discontinuance of the arbitral
proceedings.

3. Paragraphs 2 and 3 have been added to settle
certain practical points. It is believed that paragraph 2
recognizes the spirit of the settlement when it divides
the costs of arbitration equally between the parties un
less the parties have agreed otherwise.

INTERPRETATION OF THE AWARD

Article 29
1. Within 30 days after the communication of the

award to the parties, either party, with notice to the
other party, may request that the arbitrators give an
official interpretation of the award, which will be bind
ing upon the parties.

2. Such an interpretation shall be given in writing
and duly signed by the arbitrators within 45 days after
receipt of the request and shall be transmitted by the
arbitrators to both parties and, if the arbitration is
administered by an arbitral institution, to that insti
tution.
Commentary

After the ward has been rendered, one or both par
ties may wish that the arbitrators provide an official
interpretation of the meaning or scope of the award.
The present article follows the example of article VIII,
paragraph 2, of the ECAFE Rules. Article 50 of the
Convention on the Settlement of Investment Disputes
contains a similar provision.

CORRECTION OF THE AWARD

Article 30
1. Within 30 days after the communication of the

award to the parties, the arbitrators, on their own ini
tiative or on request of a party, may correct any error
in computation, any clerical or typographical error, or
any error of similar nature in the award.

2. Any such correction, in writing and duly signed
by the arbitrators, shall be communicated by the arbi
trators to the parties and, if the arbitration is adminis
tered by an arbitral institution, to that institution.

[3. Within 15 days of the communication of the
award to the parties, a party may request the arbitra
tors to render an additional award as to claims pre
sented in the arbitral proceedings but omitted from
the award. A copy of such request shall be sent to the

other party. If the arbitrators consider the request jus
tified, they shall complete their award within 60 days
of receipt of the request. The additional award shall
comply with the provisions of article 26.]

Commentary

1. Paragraphs 1 and 2 contain provisions similar to
those contained in article VIII, paragraph 3 of the
ECAFE Rules.

[2. Paragraph 3 is designed to prevent the invali
dation of awards on the ground of an omission or fail
ure to decide upon one or more claims presented in
the arbitral proceedings. National arbitration laws gen
erally consider the failure or omission of arbitrators to
deal with· points at issue as grounds for setting aside
an award. Thus, under article 25(e) of the Uniform
Law annexed to the 1966 European Convention Pro
viding a Uniform Law on Arbitration, "an arbitral
award may be set aside by a court if the arbitral tri
bunal has omitted to make an award in respect of one
or more points of the dispute and if the points omitted
cannot be separated from the points in respect of
which an award has been made".

By adopting the UNCITRAL Arbitration Rules, the
parties agree to an augmentation of the power of the
arbitrators, authorizing the arbitrators not only to cor
rect any clerical or typographical errors (para. 1) but
also to complete their award (para. 3). The authority
thus given to the arbitrators under paragraph 3 to
complete an award by removing an omission presents
issues quite distinct from national rules of law deal
ing with awards where an omission has not been cor
rected, or where the arbitration rules agreed to by the
parties do not authorize such action by the arbitrators.
It may be noted that under this paragraph the arbi
trators may complete the award only as to points at
issue that were presented in the arbitral proceedings.
Consequently, the rule in paragraph 3 would apply, e.g.
to an inadvertent failure to fix or apportion the costs
of arbitration or to rule on a claim for interest. The
rule could also apply to a case in which a counter
claim was asserted without substantial evidence in its
support, but as to which the arbitrators failed to ex
press their opinion in the award. In the absence of a
provision like paragraph 3 in these Rules, a lengthy and
costly arbitration might be totally invalidated; permit
ting completion of the award on points at issue that
had been presented in the arbitral proceedings would
be in the interest of an efficient and effective disposi
tion of the dispute between the parties.]

COSTS

Article 31
1. The arbitrators shall fix the costs of arbitration

in their award. The term "costs" includes:
Non-administered Administered

(a) The fee of arbi- A(a) (i) The fee of
trators, to be stated sep- arbitrators, to be stated
arately and to be fixed by separately and to be
the arbitrators them- fixed by the arbitrators
selves; themselves after consul

tation with the arbitral
institution which may
make any comment it
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DEPOSIT OF COSTS

Article 32

Administered
deems appropriate con
cerning the fee suggested
by the arbitrators;

(ii) The costs of ad
ministration as declared
by the arbitral institu
tion;

(b) The travel and other expenses incurred by the
arbitrators;

(c) The costs of expert advice and of other assist
ance required by the arbitrators;

(d) The travel expenses of witnesses, to the extent
such expenses are approved by the arbitrators;

(e) The compensation for legal assistance of the
successful party, if the arbitrators deem that legal
assistance was necessary under the circumstances of
the case and if such compensation was claimed dur
ing the arbitral proceedings, and only to the extent
that the compensation is deemed reasonable and ap
propriate by the arbitrators.

2. The costs of arbitration shall, in general, be
borne by the unsuccessful party. The arbitrators may,
however, apportion the costs between the parties.

Commentary
1. Paragraph 1 gives a non-exhaustive enumeration

of items that may be considered as included in the
costs of arbitration. Concerning the fee of arbitrators,
the general rule is that the fee is fixed by the arbitra
tors themselves. In the case of administered arbitra
tion, however, the arbitrators must consult the arbitral
institution concerning the amount of their fee and the
arbitral institution may comment on the size of the
fee proposed by the arbitrators.

It should be noted that the fee of the arbitrators
must be stated separately in the award. All other costs
of arbitration may be combined in one figure.

2. A provision similar to paragraph 2 may be found
in article 43 of the ECE Rules and in article VII,
paragraph 7, of the ECAFE Rules.

Commentary

1. Requirement of a deposit for costs is custom
ary. Pursuant to paragraph 1, each party shall pay
one half of the advance payment. During the course
of the arbitral proceedings and, in the light of the
development of the proceedings, further deposits may
be required (paragraph 2). If any of the required
deposits, i.e. either the initial or a supplementary de
posit, is not paid in full, both parties are notified and
each has an opportunity to make the required pay
ment (paragraph 3). This solution is a practical one
since a party who has fulfilled his own obligations may
have a strong interest that the arbitration proceed to
a conclusion and may therefore be willing to make
the payment required of the other party.

2. One advantage of administered arbitration is
that the arbitral institution takes care of requiring and
collecting the deposits for the costs of arbitration.

Administered
the arbitrators, that each
party deposit an equal
amount as an advance
for the costs of arbitra,.
tion.

2A. Duringthe course
of the arbitral proceed
ings the arbitral institu
tion may require supple
mentary deposits from
the parties if requested
to do so by the arbitra
tors.

3A. If the required
deposits are not paid in
full within 30 days the
arbitral institution shall
notify both the arbitra
tors and the parties of
the default and give
an opportunity to either
party to make the re
quired payment.

4A. The arbitral in
stitution shall render an
accounting to the par
ties of the deposits re
ceived and return any
unexpended balance to
the parties.

4. The arbitrators
shall render an account
ing to the parties of the
deposits received and
return any unexpended
balance to the parties.

3. If the required de
posits are not paid in full
within 30 days the ar
bitrators shall notify the
parties of the default
and give an opportunity
to either party to make
the required payment.

2. During the course
of the arbitral proceed
ings the arbitrators may
require supplementary
deposits from the parties.

Non-administered
posit an equal amount as
an advance for the costs
of arbitration.

Administered
1A. The arbitral in

stitution may require,
after consultation with

Non-administered
1. Arbitrators, on

their appointment, may
require each party to de-

2. Report of the Secretary-General (addendum): observations on the preliminary draft set of
arbitration rules for optional use in ad hoc arbitration relating to international trade (UNCITRAL
Arbitration Rules) (A/CN.9/97/Add.l)~

NOTE BY THE SECRETARIAT

1. As was stated in the introductory part of the
report of the Secretary-General setting forth a prelim
inary draft set of arbitration rules for optional use
in ad hoc arbitration relating to international trade
(A/CN.9/97, hereinafter referred to as the "prelim-

* 6 March 1975.

inary draft"), any comments and observations regard
ing the preliminary draft received by the Secretariat
would be placed before the Commission at its eighth
session in a separate document.

2. In accordance with the decision taken by the
Commission at its sixth session, the preliminary draft
was circulated to the regional economic commissions
of the United Nations and to some 75 centres of Com-
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mercia! arbitration for observations. Owing to the
fact that most of these centres were represented at
the Fifth International Arbitration Congress (New
Delhi, 7-10 January 1975), at which the preliminary
draft was considered, and that they submitted their
observations directly to the two working parties estab
lished by the Congress, few replies have been received
by the Secretariat. The modifications in the prelim
inary draft resulting from the comments made at the
New Delhi Congress are set forth in document AI
CN.9/97I Add.2.*

3. The annexes to this note set forth the obser
vations submitted by the Economic Commission for
Europe, the International Chamber of Commerce and
the Argentine Chamber of Commerce, and the text
of the resolution on the draft UNCITRAL arbitration
rules adopted by the Fifth International Arbitration
Congress.

ANNEX I

Observations of the Economic Commission for Europe

[Original: French]

In your letter of 31 October 1974, you requested me to
transmit to you, by 31 December 1974" a~y observations on the
preliminary draft set of arbitration nIes, for optional use in
ad hoc arbitratiam relating. to international trade (UNCrFRAL
arbitration ruleS'!, (AfCN.9J97).

I note first of alI that the preliminary draft largel!)' takes
into account prior international work in this field, including
the Arbitration Rules of the Economic Commission for Europe.
I therefore have no observations to make on the provisions
of the preliminary draft relating to arbitration procedure
proper.

I wonder, however, whether the procedure for the appoint
ment of arbitrators in ad hoc arbitration, in the event of dis
agreement between the parties on this question, might not be
facilitated by being more closely linked to the United Nations
system. That would mean firstly that, in order to determine
the appointing authority in cases where the agreement be
tween the parties determines neither the appointing authority
nor the place of arbitration, the claimant could address himself
either to the appointing authority of the country in which the
respondent has his habitual residence or place of business, or
to the authorities designated by the rules for the purpose of
appointing the arbitrators or administering the procedure.
However, the function of "authority of last resort" could prob
ably best be assumed by the Secretary-General of the United
Nations, either directly or through a representative.

I should be very pleased to learn what you think of this
idea and beg you to accept, Sir, etc.

(Signed) Janez STANOVNIK
Executive Secretary

Economic Commission for Europe

ANNEX II

Observations of the International Chamber of Commerce

[Original: French]

1. The International Chamber of Commerce wishes first
of all to express its warmest thanks to the Legal Counsel of
the United Nations for having invited it to comment on the
preliminary draft arbitration rules of UNCITRAL (A/CN.9/
97). This approach can only strengthen the co-operation be
tween UNCITRAL and ICC, which is already particularly
close in the field of international payments.

* Reproduced in this volume, part two, III, 3.

2. In view of its delay in expressing its initial reaction to a
draft whose importance it recognizes, the International Cham
ber of Commerce wishes to confine its comments to the ques
tion of the appropriateness of the draft, so that UNCITRAL
at its eighth session may have material which it can use to
form an opinion on the conditions in which further action
could be taken on the preliminary draft.

With regard to the question of appropriateness, ICC con
siders that a strict distinction should be drawn between ad hoc
arbitration, which was the only type of arbitration considered
by UNCITRAL at its sixth session, and administered arbitra
tion, which is now covered by the preliminary draft.

(a) The difficulties to which ad hoc arbitration gives rise
at the international level, inter alia, because of the inadap
tability of national rules of civil procedure that are applicable
in the absence of or in opposition to special stipulations by
the parties, make particularly appropriate the adoption of
international rules as precise as they are complete. Accord
ingly, ICC stands ready to co-operate with UNCITRAL in a
detailed study of the content of such rules.

(b) The appropriateness of establishing international rules
for arbitration administered by an institution: d'eserves; more
careful study. The existence of arbitral institutions which have
adopted rules of their choice and wHose satisfaet@FY operation
proves that they are able to meet. a req}.lirement. of interna
tional trade, prevents any asserth1)111 tliat tfiere is· a gap, tlil be
filled in this area, as thene' is in tlie: sphere of ad hoc arlJitra
tion.

3. In any event,.. in the: case on both, ad hoc al1bitratWn and
administered arbitration, il:' is. the; views of" tlie. e:caI:Domic' drcles
which are the' real users of arbitration, which- mum be- of deci
sive importance in the final analysis,. In· thisi rag!Wdl, the' Inter
national Chamber of Commerce suggests that subsequent work
should be carried out in close co-operation with arbitration
centres which have a thorough practical experience of inter
national arbitration and with organizations representing the
economic circles which use arbitration. Such co-operation is
essential for a careful study of the conditions and consequences
of the establishment of rules applicable to international arbi
tration, i.e. both ad hoc arbitration and arbitration adminis
tered by an institution. To this end, ICC expresses the wish
that a study group, similar in structure to the UNCITRAL
study group on international payments, should be set up; ICC
stands ready to participate fully in the work of such a study
group.

ANNEX III

Observations of the Argentine Chamber of Commeree

[Original: Spanish]

We refer to your note of 31 October 1974, requesting our
views on the draft rules for commercial arbitration, to be con
sidered by UNCITRAL at its eighth session in April 1975.

With the advice of a specialist, Mr. Jaime Malamud, Pres
ident of our Advisory Council, Co-ordinator of the Trade Law
Committee of that Council, and a member of our Arbitration
Tribunal, we have studied with great interest the preliminary
draft set of arbitration rules for optional use in ad hoc arbitra
tion relating to international trade, together with the comments
explaining the idea behind the drafting and practical applica
tion of those rules.

In view of the short time at our disposal (your note was
received by the Argentine Chamber of Commerce on 9 Decem
ber, and it was requested that a reply should reach the United
Nations before the end of the year), we shall not comment
on each individual article. Moreover, such comments are un
necessary for the simple reason that the text as a whole seems
to us adequate and of great value for the promotion of com
mercial arbitration.

The precedents considered and the undisputed ability of the
drafters have produced clear and specific rules to ensure that
the arbitration procedure provides the maximum safeguard for
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the parties concerned. Nothing has been overlooked-from the
arbitration clause and its scope to the award, its interpretation,
where necessary, and its possible correction, and finally the
costs and their deposit by the parties.

We feel that this draft, which is practical and will be well
received and utilized in the business world, should be adopted
by UNCITRAL at its eighth session.

(Signed) Arnoldo MUSICH
Vice-President

(Signed) Alfredo CERVI
Executive Secretary

ANNEX IV

Resolution on the draft UNCITRAL arbitration rules
adopted by the Fifth International Arbitration Congress
(New Delhi, 7-10 January 1975)

[Original: English]
WHEREAS

The United Nations Commission on International Trade
Law (UNCITRAL) requested its secretariat to prepare draft
rules for optional use in ad hoc arbitration relating to inter
national trade and to submit such rules for the Commission's
eighth session (April 1975); and

The Commission requested that such rules be prepared in
consultation (inter alia) with centres of international com-

mercial arbitration, and consequently its secretariat invited the
International Council for Commercial Arbitration (ICCA) to
establish a representative group for consultation in the prepa
ration of the rules; and

F?II?wing extensive consultation with the above group, a
preliminary draft of such rules was issued by the Secretary
General on 4 November 1974, and was made available for
consultation at this Congress; and

View~ expressed in the further consultation during this Con
gress Will be communicated to the Commission and will be
given consideration in the further elaboration of the proposed
rules:

BE IT RESOLVED mAT mE CONGRESS

Believes that the preparation by UNCITRAL of such rules
is a valuable project that will facilitate arbitration and thereby
will aid world trade;

Appreciates the opportunity for consultation in the prepara
tion of the rules, and supports UNCITRAL's current pro
gramme for widespread consultation, with special reference to
the views of parties who will make use of arbitration in all
countries, including both developing and developed;

Endorses the principles of the preliminary draft of the rules
and encourages UNCITRAL, in the light of comments made
on this draft, to finalize the rules and make them available
for use at the earliest possible date.

t Reproduced in this Yearbook, part two, III, 2.

'" 6 March 1975.
** Reproduced in this Yearbook, part two, III, 1.
1 The First Working Party of the Congress devoted all of

its meetings, held on 7, 8 and 9 January, to a review of the
preliminary draft. The Second Working Party included consid
eration of relevant portions of the preliminary <.Iraft within
its topic dealing with the presentation of evidence in interna
tional commercial arbitratiOn.

3. Report of the Secretary-General (addendum): suggested modifications to the preliminary draft
set of arbitration rules for optional use in ad hoc arbitration relating to international trade
(UNCITRAL Arbitration Rules) (A/CN.9/97/Add.2)~

INTRODUCTION ceived in response to the above-mentioned circula-
1. In November 1974 a report of the Secretary- tion of the preliminary draft are set forth separately

General set forth a preliminary draft set of arbitration in a note by the Secretary-General (A/CN.9/97,
rules for optional use in ad hoc arbitration relating Add. 1) .t That note also sets forth the full text of
to international trade (A/CN.9/97,** hereinafter re- a resolution adopted by acclamation at the above-
ferred to as the "preliminary draft"). mentioned Fifth International Arbitration Congress

and which states that the Congress "Endorses the
2. As was explained in the introduction to the principles of the preliminary draft of the rules and

above document, this preliminary draft was pre- encourages UNCITRAL, in the light of the comments
pared pursuant to a decision taken by the United d h' d f
Nations Commission on International Trade Law rna e on t IS ra t, to finalize the rules and make
(UNCITRAL) at its sixth session. Under this deci- them available for use at the earliest possible date".
sion, the Secretary-General was requested to prepare 4. The discussions at the Congress, while giving
such a draft set of arbitration rules "in consultation general approval to the preliminary draft, also pro-
with regional economic commissions of the United vided valuable suggestions as to points in regard to
Nations and centres of international commercial arbi- which the draft should be modified or clarified in the
tration". Accordingly, the preliminary draft of No- light of e~perience and practice with international
vember 1974 has been given widespread circulation commercial arbitration. These modifications and clar-
and been transmitted, with a request for comments, ifications are indicated in. this report. The discussions
to the above-mentioned regional economic commis- at the Congress also included various suggestions of
sions and to over 70 centres of commercial arbitra- a stylistic nature and other suggestions that did not
tion. In addition, as part of such consultation, the receive widespread support. Such suggestions are not
preliminary draft was made available for considera- dealt with in this report, but have been noted by
tion at the Fifth International Arbitration Congress the Secretariat for further consideration together with
(New Delhi, India, 7-10 January 1975) and was the comments which will be received in the future in
subject of intensive consideration by the First and response to the transmittal of November 1974 and
Second Working Parties of that Congress.1 in the light of any comments or decision by the Com-

3. Written comments that have so far been re- mission at its eighth session.
MODIFICATIONS IN THE PRELIMINARY DRAFT

A. Agreement by the parties as to the seat
of arbitration

5. The introduction to the preliminary draft sets
forth a model arbitration clause which recommends
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that the parties reach advance agreement on specific
points; with respect to these points specific clauses
are set forth with blanks to be completed by the
parties. These clauses include provision for the desig
nation of an administering institution or appointing
authority, the number of arbitrators, and the language
or languages to be used in the proceedings. The model
clause also notes that, .if the parties wish to determine
beforehand the place of arbitration, their choice should
also be added.2

6. The discussions at the New Delhi Congress
disclosed a widespread body of experience and opin
ion to the effect that it was important for the parties
to agree in adyance on the seat of arbitration. On
points not covered by the arbitration rules, the pro
cedural law of the seat of arbitration may be appli
cable. In addition, the award would be rendered at
the seat of arbitration; the 1958 United Nations
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards in article V attaches special
significance to the rules and law of the country in
which the award is made. In view· of these factors,
there was general support that the parties should be
encouraged to agree in advance on the seat of arbi
tration. Consequently, the model clause should in
clude the following:

"(d) The seat of the arbitration shall be ... "
7. In these discussions it was understood that if

the parties, in spite of this recommendation, did not
agree on the seat of arbitration, the provision of
article 14, paragraph 1, would be applicable; under
this article the seat of arbitration would then be de
termined by the arbitrators. It was generally agreed
that, for reasons outlined above, this determination
should be made as early as possible. It seems advis
able to draw attention to this in the commentary to
article 14.

8. In these discussions it was also recognized that,
by specifying the seat of arbitration, the parties would
not require that all of the hearings or other aspects
of the arbitration occur at the specified place; ar
ticle 14 so provides (paras. 3 and 4).

B. Time limits

9. The discussions at the New Delhi Congress
included consideration of the time-limits set forth in
the preliminary draft. The objective of the draft rules
to promote prompt disposition of arbitral proceedings
met with general approval; but the discussions dis
closed the view that the specific time-limits, through
out the rules, should be re-examined. Thus, it was
felt that some of these time-limits (e.g., the 15-day
period mentioned in article 7, para. 5), seemed to be
too short and needed further consideration.

10. It was recognized that pursuant to article 20
the parties (or the arbitrators in the absence of agree
ment by the parties) may extend the time-limits men
tioned in section III (arbitral proceedings); a similar
provision is to be found in article 12 concerning the
time-limits in section II (appointment of arbitrators).

2 The full text of the model clause appears in the introduc
tion to the preliminary draft at point 6.

Here, where the arbitrators are not as yet appointed,
the extension may be given by the parties or by the
arbitral institution designated by the parties. It was
also recognized that the failure by one party to ob
serve a given time-limit has, according to article 25,
no consequences in case the other party does not
promptly state his objection to such non-compliance.

11. One suggestion for speeding up the proceed
ings, together with more ample time-limits, was a
combination of the notice of arbitration, provided for
in article 3, with the statement of claim (art. 16) .
It was argued that, when starting arbitral proceedings,
the claimant already has full knowledge of the points
at issue and of the relief or remedy sought. The
statement of claim could therefore readily be com
bined with the notice of arbitration in which the latter
have also to be mentioned. This combination would
save time. Arbitrators, once appointed, would then
already have at their disposal the full statement of
claim. This would then also apply to the respondent,
who could start with the preparation of his statement
of defence during the period necessary for the appoint
ment of the arbitrators.

12. It therefore seems advisable, in redrafting the
rules, to give effect to this suggestion.

C. Oral hearings for the presentation of evidence
or argument

13. The preliminary draft draws a distinction be
tween the obligation to hold oral hearings for the
presentation of evidence and oral hearings for ~he

presentation of argument. Thus article 13 provides in
paragraph 3 that oral hearings must be held if one
of the parties offers to produce evidence by wit
nesses.3

14. On the other hand, paragraph 2 provides that,
unless both parties agree that oral arguments shall
be presented, the arbitrators would have the author
ity to decide that the proceedings would be conducted
solely on the basis of documents and other written
materials. This latter provision contemplates that even
if only one party desired an oral hearing for the
presentation of argument, the arbitrators could be
expected to provide for such an oral hearing in every
case where there was real need therefor; on the other
hand, it was thought desirable to permit the arbitra
tors to dispense with an oral hearing in cases where
it was requested by only one party and where the
hearing would be conducive to unnecessary delay and
expense.

15. The consultations at the New Delhi Congress
disclosed a preponderant opinion that the presenta
tion of oral argument was a right generally available
in legal proceedings which should also be available in
arbitral proceedings at the request of either party.
It was also noted that costs resulting from a demand
for an unnecessary hearing might be assessed to the
party making this demand.

3 The preliminary draft added this bracketed language: "un
less the arbitrators unanimously decide that such proposed
evidence is irrelevant". It was generally concluded that the
bracketed language was not necessary.
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16. On reconsideration of the matter in the Ught
of this consultation, it seems advisable to replace
paragraphs 2 and 3 of article 13 with the following
single paragraph:

"If either party so requests, the arbitrators shall
hold hearings for the presentation of evidence by
witnesses or for oral argument. In the absence of
such a request, the arbitrators may decide whether
the proceedings shall be conducted solely on the
basis of documents and other written materials".

D. Affidavit
17. In connexion with the hearing (art. 21), the

suggestion was made that special reference should be
made to the possibility of presenting evidence by
witnesses in the form of written statements. Under
some circumstances this method could save consid
erable time and expense connected with the arrange
ment of a hearing in international cases as envisaged
by the draft rules.

18. This written statement could take the form
of an affidavit, sworn to by the person who gives
such evidence; it could also be a written statement
simply signed by him. The rules need not regulate
the form of the written statement. This choice may
initially be left to the party offering the written state
ment, subject to a possible ruling by the arbitrators
that might include a request for oral testimony by
the person who made the statement.

19. Therefore it seems advisable to supplement
article 21 with the following paragraph that might
follow the present paragraph 4:

"Evidence of witnesses may also be presented in
the form of written statements".

E. Interim measures
•

20. In connexion with article 22 a question was
raised as to the form in which the measures envisaged
in this article should be established. It was generally
agreed that the article should be clarified by adding
the following:

"Such interim measures may be established in the
form of an interim award".

CONCLUSION

21. In addition to the modifications and clarifica
tions indicated in this report, other suggestions were
received at the New Delhi Congress; as has been
noted (para. 4 above), these will be considered in
connexion with the preparation of a revised version
of the present draft.

22. In addition, the modifications and clarifica
tions of the preliminary draft set forth in this report
call for certain adjustments in the commentary. This
revision will also be made in the course of preparing
a revised version of the rules.

4. Report of the Secretary-General (addendum): observations on the preliminary draft set of
arbitration rules for optional use in ad hoc arbitration relating to international trade (UNCITRAL
Arbitration Rules) (A/CN.9/97/Add.3)~

NOTE BY THE SECRETARIAT

The annexes to this note set forth the observa
tions submitted by the Government of Norway, the
Hungarian Chamber of Commerce, the Inter-Amer
ican Commercial Arbitration Commission and the
Inter-American Development Bank.

ANNEX I

Observations by Norway

[Original: English]

From a Norwegian point of view there are no major objec
tions to the preliminary draft of the UNCITRAL Arbitration
Rules, contained in document A/CN.9/97.** The draft rules
seem to provide a good basis for further discussions.

The Norwegian Government will make the following obser
vations to some of the draft articles:

Article 1

The scope of the Rules (para. 1) should be extended to all
disputes which may arise out of any contract, any commercial
transaction or another specific (defined) commercial relation
ship between the parties.

Paragraph 3 should follow more closely the pattern of Ar
viele II, paragraph 2 of the 1958 New York Convention and
read:

3. "Agreement in writing" means an arbitration clause in
a contract or a separate arbitration agreement, signed by

* 1 April 1975.
** Reproduced in this volume, part two, III, 1.

the parties or contained in an exchange of letters, telegrams
or telexes.

Article 4

In paragraph 3 the period of five days seems to be rather
short in inter-continental air mail services and may perhaps
be extended to seven days.

Article 11

In case of replacement of an arbitrator during the course of
the arbitral proceedings, the hearings held previously should
be repeated, unless the arbitral tribunal decides otherwise with
the consent of the party having appointed the replaced arbitra
tor. The provisions in paragraph 2 should be altered to comply
with this.

Article 13

The prOViSIOn in paragraph 1 that the parties be treated
with absolute equality ought to be more precise, as it seems
insufficient to prevent real inequality between the parties. Such
inequality may occur if the parties meet with problems of
different kinds during the arbitral proceedings which are
treated separately and in different ways by the arbitrators. It
is not sufficient that the same formal rules be applied to both
parties.

It seems doubtful whether paragraph 3 would mean that
oral hearings other that the rendering of evidence will take
place in these cases. It seems recommendable that the arbitra
tors be competent to refuse evidence that they deem irrelevant,
as suggested in the bracketed language.
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Article 17

In paragraph 2 the word "contract" should be substituted or
doubled by "transaction".

Article 18

The rules of preclusion in paragraph 2 should be made
clearly applicable also to the cases provided in paragraphs 1
and 4.

Article 22

The parties should have a right to be heard before the arbi
trators take interim measures as laid down in article 22, except
in urgent matters. The provision contained in paragraph 4
of article 13 may give some help in this respect.

Article 27

In paragraph 1 delete the three words after "applicable".

ANNEX II

Observations by the Hungarian Chamber of Commerce

[Original: English]

Upon studying the draft of the ad hoc arbitration rules
of procedure foreseen to be adopted in international trade
(UNCITRAL Arbitration Rules) we came to the conclusion
that it contains acceptable and appropriate solutions for the
methods of settlement of the discussions between the parties,
consequently we agree in general with the draft.

Besides our understanding in general we naturally deem it
necessary that its specific rules should be discussed in detail
by the experts. The discussion of the specific rules seems to
be useful as the right ideas could be-in our opinion-further
polished by which tht' rules could be simplified but on th~

other hand some of the problems of the practice could be
partly eliminated. With this point in view we would suggest the
consideration of some questions as indicated hereunder. Our
suggestions and remarks are attached to certain articles
of the draft rules.

Article 3

In connexion with the arbitration proceedings it would be
expedient to state also the date when the legal effects (e.g.
interruption of limitation) begin; either the date when the
arbitration procedure has been invoked by one party giving
notice about his standpoint to the other, or showd it
begin when the sole arbitrator undertook the office, or when
the three-member arbitration council's establishment has been
declared. In our opinion the legal effects must be counted
from the written notice of the initiative party. This point of
view corresponds also with the practice known by us.

Article 4

We think that paragraph 1 of the draft should be modified
in a way-as rightly stated in the commentary part-that the
parties participate in the procedure through their representa
tives unrestrictedly chosen. Although the planned rules are not
in contradiction with the above, I would deem it more
expedient if the optional representation of the parties could
be clearly stated in the text.

Article 5

To keep to an 8 days' delivery date in international trade
poses difficulties. This is why we stipulate this period of 30 days,
or at least a minimum of 15 days.

Article 6

For a non-administered procedure we find that of paragraph
2 far too difficult, thus we propose to omit statements under

points "a" and "c". We consider the suggestion of point "b"
quite sufficient and appropriate. We deem that the commercial
chambers playing a significant role in international trade, may
act satisfactorily as "appointing authority" for courts of arbi
tration and in accordance with the requirements of business
life, they would not refuse to fulfil such requirements.

Article 7

As to the nomination of the third arbitrator acting as pres
ident, in case of non-administered procedure our suggestion
corresponds to our notes to article 6. In connexion with para
graph 5 of article 7 we would only add that it would be proper
to make independent from the parties the appointment of the
third arbitrator acting as chairman. Otherwise the election of
the third arbitrator would rather postpone the establishing of
the arbitration court.

Article 10

Our standpoint concerning the challenge of the arbitrator in
case of a non-administered procedure is connected with our
notes made for article 6.

Article 13

The general regulations consider an oral hearing practically'as
a question of secondary importance. The relevant commentary
even emphasizes that the arbitrators may refuse the demand
of one of the parties for an oral hearing. It is obvious that the
court of arbitration must come to a decision on the basis of the
written reports, evidence and of the respective provision of
applicable law. The facts of the case serving as a basis for the
dispute at law may of course be very different and the real
facts are known actually first of all by the parties. Therefore, in
knowledge of the facts of the case. if any of the parties requires
oral hearing, this wish cannot be refused according to our
opinion. Starting from that principle the rule of procedure
setting limits in the possibilities to submit documents, would
rarely be accepted by the parties. Since the rules of procedure
in question aim, on the contrary, at satisfying the demands of
economic life, we think that this solution-meaning a restric
tion-ought to be abolished in the draft. In our opinion, if
any of the parties wishes that the arbitration court should hold
verbal proceedings, this must be granted. Besides, it has to be
mentioned that the agreements between the parties come to
conclusion in general by verbal proceedings directed by the
court of arbitration. Should such proceedings be realized only
depending on the decision of the arbitration court, a number
of agreements which mean the better solution, could not be
concluded.

Article 28

According to paragraph 2 in case the parties have not agreed
concerning payment of the arbitration court's fees, these fees
are to be borne in equal proportion. This planned provision
needs, in our opinion, an amendment according to the practice.
The ad hoc arbitration procedure-even if it is realized on the
basis of a previous agreement of the parties--is, in the last
analysis, a court procedure destined to decide in a dispute be
tween the parties. Considering furthermore that every court pro
cedure, thus the arbitration procedure too, involves risks, the
right solution corresponding to practice would be, if-like in the
case of civil legal proceedings-the fees of the arbitration pro
ceedings would charge the parties according to the proportion of
the failure of the lawsuit. This solution is supported also by
the rules of proceedings of the administered arbitration courts.

We would ask you kindly to take into consideration our
remarks when studying and discussing the draft.

ANNEX III

Observations by the Inter-American Commercial
Arbitration Commission

[Original: Spanish]

I should like to inform you of the results of the Fifth Con
ference of the Inter-American Commercial Arbitration Com-
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mISSIon, held at Bogota, Colombia, from 4 to 6 December
1974, with particular reference to the draft rules prepared for
UNCITRAL on ad hoc arbitration relating to international
trade.

First, our Executive Committee decided that, in principle,
the UNCITRAL rules should be adopted as its own, just as
if the draft had been approved by the United Nations. In the
meantime, the draft that was forwarded to us has been distrib
uted to the National Sections and to the Commission for infor
mation.

A formal resolution in line with the views of the Executive
Committee was submitted to, and adopted by, the Conference.
A copy of this resolution is annexed hereto.

We are convinced that this draft contains the best rules
which have been elaborated for international commercial arbi
tration. We therefore wish to express to you and to UNCITRAL
our congratulations on your initiative, and we hope that both
UNCITRAL and the United Nations will take appropriate
action to adopt the draft as soon as possible.

ANNEX IV

Observations by the Inter-American Development Bank

[Original: English]

I refer to your letter of 21 November 1974 with which you
forwarded document A/CN.9/97 containing a preliminary draft
set of arbitration rules for optional use in ad hoc arbitration
relating to international trade.

We have reviewed these UNCITRAL Arbitration Rules
which take into account important international conventions
held in 1958, 1961 and 1965, and also are based on RUlers of
the Economic Commission for Europe and of the Economic
Commission for Asia and the Far East.

These proposed Rules seem to be well-organized and dem
onstrate a solid foundation in the commercial law field. I do
not believe that we can make any improvements, and I there
fore wish merely to offer my congratulations to your office for
its useful work in this field.

5. Report of the Secretary-General (addendum): observations on the preliminary draft set of
arbitration rules for optional use in ad hoc arbitration relating to international trade (UNCITRAL
Arbitration Rules) (A/eN.9/97/Add.4) #fo

NOTE BY THE SECRETARIAT

The annex to this note contains the observations
received from the Commission of the European Com
munities.

ANNEX I

Observations by the Commission
or the European Communities

You were kind enough to transmit to the Commission of
the European Communities, by letter dated 18 November 1974,
the English text of the UNCITRAL arbitration rules (AI
CN.9/97 of 4 November 1974), and some days ago you sent
us the French version of the same draft rules.

I thank you for sending these documents, on which we have
tried to obtain the opinions of member States and the observa
tions of interested circles.

Unfortunately, it has not been possible to obtain all the in
formation requested within the time-limit specified and on the
basis of the English text only. In view of the importance of the
draft and i,ts undoubted value for business relations, it is highly
desirable that the adoption of the UNCITRAL arbitration rules
should be preceded by extensive consultation not only of centres

• 7 April 1975.

of international commercial arbitration, but also of organizations
representing the enterprises involved. Such a wish was also ex
pressed by the Fifth International Arbitration Congress (see
resolution No. IV). In order to ensure the success of these
consultations, it would seem that more time should be allowed.

Two main considerations emerge from the positive reactions
we have thus far received. The first relates to the optional
nature of the uniform rules, and the second to the need to
limit the application of these rules to non-administered arbi
tration. It has, in fact been highly appreciated that, in prin
ciple, the proposed rules leave the parties free to choose the
rules governing the organization of the arbitration procedure.
On the other hand, it was observed that the proposed rules
should enable the parties to know, with the maximum possible
certainty, all the rules to which the arbitral proceedings would
be subject. However, the reference simultaneously both to the
UNCITRAL arbitration rules and to an international arbitral
institution might give rise to some confusion, in that an institu
tion of this kind normally applies its own rules. The rules of
the institution and the manner in which they are applied might
not be known to the parties and might not be in keeping with
the spirit of the proposed UNCITRAL rules.

Until the current consultations have been completed, these
observations can be considered only as provisional. I neverthe
less wished to communicate them to you before the opening
of the eighth session of UNCITRAL on 1 April.



IV. INTERNATIONAL LEGISLATION ON SHIPPING

1. Report of the Working Group on International Legislation on Shipping on the work of its seventh
session (Geneva, 30 September -II October 1974) (A/CN.9/96)~

CONTENTS

105

106-110

93-105

93-96

97-103
97-98
99-103

104

GENERAL INTRODUCTION

I. CONTENTS AND LEGAL EFFECT OF DOCUMENTS
EVIDENCING THE CONTRACT OF CARRIAGE .....•

A. Introduction .

B. Bills of lading .
(1) Provisions of existing conventions ..
(2) Definition of "bill of lading" .

(0) Introduction .
(b) Discussion by the Working

Group .

(3) Contents of the bill of lading •...
(0) Introduction .
(b) Discussion by the Working

Group .

(4) Information supplied by the shipper
which is inaccurate or which the car
rier has no reasonable means of
checking; reservations by the carrier
(0) Introduction •.... , .•......•
(b) Discussion by the Working

Group ..........•.......•.

(5) Contents of the bill of lading as evi-
dence against the carrier .
(0) Introduction ..............•
(b) Discussion by the Working

Group ........•...........
(6) Effect of omitting required informa

tion from bills of lading ••.•...•.
(0) Introduction .....•....•....
(b) Discussion by the Working

Group .

Paragraphs

1-9

10-68

10-12

13-53
13

14-19
14-16

17-19

20-36
20

21-36

37-42
37-38

39-42

43-49
43-45

46-49

50-53
50

51-53

Paragraphs

C. Documents other than bills of lading evi-
dencing the contract of carriage 54-59
(1) Introduction.................... 54-55
(2) Discussion by the Working Group.. 56-59

D. Report of the Drafting Party 60

E. Consideration of the report of the Drafting
Party (Part I) 61-68

II. VALIDITY AND EFFECT OF LETTERS OF GUARANTEE 69-92

A. Introduction .........•. . . . . . . . . . . • . . 69-74

B. Discussion by the Working Group 75-84

C. Report of the Drafting Party 85

D. Consideration of the report of the Drafting
Party (Part II) 86-92

III. DEFINITION OF CONTRACT OF CARRIAGE AND OF
CONSIGNEE .

A. Introduction .......•.................

B. Discussion by the Working Group .
(1 ) "Consignee" .
(2) "Contract of carriage" ......•....

C. Report of the Drafting Party .

D. Consideration of the report of the Drafting
Party (Part III) ....•................

IV. FUTURE WORK .

Addendum.
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[Circulated as document A/CN.9/96/Add.l, repro
duced in this volume, part two, IV, 2, be,low.]

GENERAL INTRODUCTION

1. The Working Group on International Legis
lation on Shipping was established by the United
Nations Commission on International Trade Law
(UNCITRAL) at its second session (1969), and
was enlarged by the Commission at its fourth session
(1971).1 The Working Group consists of the follow
ing 21 members of the Commission: Argentina, Aus
tralia, Belgium, Brazil, Chile, Egypt, France, .Germany
(Federal Republic of), Ghana, Hungary, India, Japan,

* 18 November 1974.
1 Report of the United Nations Commission on Interna

tional Trade Law on the work of its fourth session (1971),
Official Records of the General Assembly, Twenty-sixth Ses
sion, Supplement No. 17 (A/8417), para. 19; (UNCITRAL
Ye,arbook, vol. II: 1971, part one, II, A).

Nigeria, Norway, Poland, Singapore, Union of Soviet
Socialist Republics, United Kingdom of Great Britain
and Northern Ireland, United Republic of Tanzania
United States of America and Zaire. '

2. In ?e~ning t~e task of the Working Group,
the CommissiOn, at its fourth session, resolved that:

"The rules and practices concerning bills of lad
ing, including those rules contained in the Interna
tional Convention for the Unification of Certain
Rules of Law relating to Bills of Lading (the Brus
sels Convention, 1924) and in the Protocol to
amend that Convention (the Brussels Protocol
1968), should be examined with a view to revis
ing and amplifying the rules as appropriate, and
that a new international convention may, if appro-

187
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7 Report of the Working Group on the work of its sixth ses
sion, Geneva, 4-20 February 1974 (A/CN.9/88; UNCITRAL
Yearbook, vol. V: 1974, part two, III, 1), paras. 148-149.

s All members of the Working Group were represented at
the session with the exception of Zaire.

topics not yet

Opening of the session
Election of Officers
Adoption of the agenda
Consideration of the substantive
dealt with by the Working Group

5. Future work
6. Adoption of the report

ation of the provisions of the 1924 Brussels Convention
and the 1968 ProtocoP

4. The Working Group held its seventh session at
Geneva from 30 September to 11 October 1974.

5. Twenty members of the Working Group were
represented at the session.S The session was attended
by the following members of the Commission as ob
servers: Philippines and Syrian Arab Republic; and by
observers from the following international, intergovern
mental and non-governmental organizations: United
Nations Conference on Trade and Development
(UNCTAD), Inter-Governmental Maritime Consul
tative Organization (lMCO) , International Maritime
Committee (IMC), International Chamber of Com
merce (ICC), International Chamber of Shipping (ICS),
International Union of Marine Insurance (lUMI) ,
Office Central des Transports Internationaux par Che
mins de Fer (OCTI) , International Institute for the
Unification of Private Law (UNIDROIT), Interna
tional Shipowners' Association (INSA) and Baltic and
International Maritime Conference (BIMCO).

6. The Working Group, by acclamation, elected the
following officers:

Chairman
Vice-Chairmen .

Mr. Mohsen Chafik (Egypt)
Mr. D. M. Lopez Saavedra

(Argentina)
Mr. Stanislaw Suchorzewski

(Poland)
Rapporteur. . .. Mr. R. K. Dixit (India)
7. The following documents were placed before

the Working Group:
1. Provisional agenda and annotations (A/CN.91

WG.III/L.3 )
2. Fourth report of the Secretary-General on respon

sibility of ocean carriers for cargo; bills of lading
(A/CN.9/WG.III/WP.17, vol. I and Corr.1, and
vol. II)

3. Revised compilation of draft provision on carrier
responsibility (A/CN.9/WG.I1I/WP.16)

4. Memorandum concerning the structure of a pos
sible new convention on the carriage of goods by
sea (submitted by Norway) (A/CN.9/WG.I1I1
WP.15)

5. Reply by France to the questionnaire of 3 April
1974 (possible definition of contract of carriage,
and legal position of consignee)

6. Replies to the third questionnaire on bills of lading
submitted by Governments and international organ
izations for consideration by the Working Group
(A/CN.9/WG.I1I/L.2 and Add.1 and 2)

8. The Working Group adopted the following
agenda:

1.
2.
3.
4.

priate, be prepare~ for adoption under the auspices
of the United Natlons."2

In addition the Commission specified a number of
topics that,' among others, should be considered. The
Working Group at earlier sessions has taken action
with respect to the following of these topics: (a) the
period of carrier responsibility; (b) responsibility for
deck cargo and live animals; (c) choice of forum
clauses in bills of lading;3 (d) the basic rules govern
ing the responsibility of the carrier; (e) arbitration
in bills of lading;4 (f) unit limitation of liability;
(g) trans-shipment; (h) deviation; (i) the period of
limitation;5 (j) liability of the carri~r for de!a~;

(k) scope of application of the ConventIOn; (1). elImI
nation of invalid clauses; (m) deck cargo and hve an
imals; and (n) definitions under article 1.6

3. At its sixth session the Working Group decided
to devote the seventh session to the following topics:
(a) contents of the contract for carriage of goods by
sea; (b) validity and effect of letters of guarantee;
(c) legal effect of the bill o~ lading .in protecting the
good faith purchaser of the bIll of ladm~;. ~nd (d). any
other topics necessary to complete the lmtlal conslder-

2 Ibid. The Commission decided at its seventh session that
the Working Group should "continue its work under the terms
of reference set forth by the Commission at its fourth session
and complete the work expeditiously". Report of the United
Nations Commission on International Trade Law on the work
of its seventh session (13-17 May 1974), Official Records of
the General Assembly, Twenty-ninth Session, Supplement No.
17 (A/9617), para. 53; UNCITRAL Yearbook, vol. V: 1974.
part one, II, A.

3 Report of the Working Group on the work of its third
session, Geneva, 31 January-ll February 1972 (A/CN.9/63;
UNCITRAL Yearbook, vol. III: 1972, part two, IV). The first
report of the Secretary-General on responsibility of ocean
carriers for cargo: bills of lading (A/CN.9/63/Add.1;
UNCITRAL Yearbook, vol. III: 1972, part two, IV).

4, Report of the Working Group on the work of its fourth
(special) session, Geneva, 25 September-6 October 1972 (A/
CN.9/74; UNCITRAL Yearbook, vol. IV: 1973, part two,
IV 1). The Working Group used as its working documents
th~ first report of the Secretary-General on responsibility of
ocean carriers for cargo: bills of lading (A/CN.9/63/Add.1,
UNCITRAL Yearbook, vol. III: 1972, part two, IV), and
two other working papers prepared by the Secretariat: "Ap
proaches to basic policy decisions concerning allocation of
risks between the cargo owner and carrier" (A/CN.9/74,
annex I; UNCITRAL Yearbook, vol. IV: 1973, part two,
IV, 2) and "Arbitration clauses" (A/CN.9/74, annex II;
UNCITRAL Yearbook, vol. IV: 1973, part two, IV, 3).

5 Report of the Working Group on the work of its fifth ses
sion, New York, 5-16 February 1973 (A/CN.9/76, UNCITRAL
Yearbook, vol. IV: 1973, part two, IV, 5). The Working
Group used as its working document the second report of the
Secretary-General on responsibility of ocean carriers for cargo:
bills of lading (A/CN.9/76/Add.1, UNCITRAL Yearbook,
vol. IV: 1973, part two, IV, 4).

6 Report of the Working Group on the work of its sixth ses
sion, Geneva, 4-20 February 1974 (A/CN.9/88, UNCITRAL
Yearbook, vol. V: 1974, part two, III, 1). The Working Group
used as its working documents the third report of the Secretary
General on responsibility of ocean carriers for cargo: bills of
lading (A/CN.9/88/Add.1, UNCITRAL Yearbook, vol. V:
1974, part two, III, 2), part five of the second report of the
Secretary-General on responsibility of ocean carriers for cargo:
bills of lading (A/CN.9/76/Add.1; UNCITRAL Yearbook,
vol. IV: 1973, part two, IV, 4), a study prepared by the
International Institute for the Unification of Private Law
(UNIDROIT) entitled "Study on carriage of live animals"
(A/CN.9/WG.III/WP.ll; UNCITRAL Yearbook, vol. V:
1974, part two, III, 3) and a working paper by the Secretariat
on the topic of deck cargo (A/CN.9/WG.III/WP.14).



Part Two. International legislation on shipping 189

9. The Working Group used the report of the
Secretary-General entitled "Fourth report of the Sec
retary-General on responsibility of ocean carriers for
cargo: bills of lading" (hereinafter referred to as the
fourth report of the Secretary-General) (A/CN.9j
WG.III/WP.17) as its working document for the topics
examined therein. In that report the Secretary-General
examined the following topics: contents and legal
effect of issuance of bills of lading or other documents
evidencing the contract of carriage (part one); validity
and effect of letters of guarantee (part two); definition
of contract of carriage and legal position of the con
signee (part three).9

I. CONTENTS AND LEGAL EFFECT OF DOCUMENTS
EVIDENCING THE CONTRACT OF CARRIAGE

A. INTRODUCTION

10. Part one of the fourth report of the Secretary
General dealt with the contents and legal effect of
documents evidencing the contract for carriage of
goods by sea.10

11. The Working Group at its sixth session ap
proved the following rule to define the scope of appli
cation of the Convention: "The provisions of this
Convention shall be applicable to all contracts for the
carriage of goods by sea."l1 By virtue of this provision
the scope of application of the Convention is not
confined to contracts of carriage' evidenced by a bill
of lading, but extends to contracts evidenced by
simpler documents or by no documents at all. The
Working Group decided at its sixth session that, as
regards the topic of the "contents of the contract of
carriage", the report of the Secretary-General to be
prepared for the seventh session of the Working Group
should focus "on the contents of the bill of lading or
other document evidencing the contract of carriage,
bearing in mind that different provisions may be neces
sary to deal with the various types of documents."12

12. In accordance with the suggestion of the
Working Group, in part one of the fourth report of
the Secretary-General separate consideration was given
to two types of documents: bills of lading were con
sidered in chapter I (paras. 3-67) and other types of
documents were considered in chapter II (paras.
68-74).

B. BILLS OF LADING

( 1) Provisions of existing conventions

13. The Brussels Convention of 192413 sets forth

9 The fourth report of the Secretary-General is annexed to
the present report as an addendum (A/CN.9/96/Add.l; repro
duced in this volume, part two, IV, 2 below).

10 A/CN.9/96/Add.l, part one, paras. 1-74, reproduced in
this volume part 2, IV, 2 below.

11 Working Group, report on sixth session (A/CN.9/88),
para. 48 (a). (UNCITRAL Yearbook, vol. V: 1974, part two,
III, 1.) This provision appears in the revised compilation of
draft provisions on carrier responsibility, hereinafter cited as
"Revised compilation" (A/CN.9/WG.III/WP.16), as article
I-A (1).

12 A/CN.9/88, para. 152 (UNCITRAL Yearbook, vol. V:
1974, part two, III, 1).

13 Hereinafter referred to as the "Brussels Convention".
League of Nations, Treaty Series, vol. CXX, No. 2764, p. 157;
Register of Texts of Conventions and other Instruments Con
cerning International Trade Law, vol. II, p. 130 (United Nations
publication, Sales No. E.73.V.3) (hereinafter cited as Register
of Texts).

in article 3 provisions on the contents and legal effect
of bills of lading. Article 3 was supplemented by arti
cle 1 (1) of the Brussels Protocol of 1968 dealing with
the rights of third persons.14 These provisions are set
forth below; the provision added by the Brussels
Protocol of 1968, which comprises the second sentence
of paragraph 4 of article 3, is indicated by under
scoring.

3. After receiving the goods into his charge, the
carrier or the master or agent of the carrier shall,
on demand of the shipper, issue to the shipper a bill
of lading showing among other things:

(a) The leading marks necessary for identifica
tion of the goods as the same are furnished in writing
by the shipper before the loading of such goods
starts, provided such marks are stamped or other
wise shown clearly upon the goods if uncovered,
or on the cases or covering in which such goods are
contained, in such a manner as should ordinarily
remain legible until the end of the voyage;

(b) Either the number of packages or pieces,
or the quantity, or weight, as the case may be, as
furnished in writing by the shipper;

(c) The apparent order and condition of the
goods.

Provided that no carrier, master, or agent of the
carrier shall be bound to state or show in the bill
of lading any marks, number, quantity, or weight
which he has reasonable grounds for suspecting not
accurately to represent the goods actually received or
which he has had no reasonable means of checking.

4. Such a bill of lading shall be prima facie evi
dence of the receipt by the carrier of the goods as
therein described in accordance with paragraph 3
(a), (b) and (c). However, proof to the contrary
shall not be admissible when the bill of lading has
been transferred to a third party acting in good
faith. .

5. The shipper shall be deemed to have guar
anteed to the carrier the accuracy at the time of
shipment of the marks, number, quantity and weight,
as furnished by him, and the shipper shall indemnify
the carrier against all loss, damages, and expenses
arising or resulting from inaccuracies in such par
ticulars. The right of the carrier to such indemnity
shall in no way limit his responsibility and liability
under the contract of carriage to any person other
than the shipper.

7. After the goods are loaded, the bill of lading
to be issued by the carrier, master, or agent of the
carrier to the shipper shall, if the shipper so de
mands, be a "shipped" bill of lading, provided that
if the shipper shall have previously taken up any
document of title to such goods, he shall surrender
the same as against the issue of the "shipped" bill

14 Hereinafter referred to as the "Brussels Protocol". Proto
col to Amend the International Convention for the Unification
of Certain Rules Relating to Bills of Lading, signed at Brussels
on 25 August 1924, 2~ February 1968'; Register of Texts.
p. 180. .
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of lading. At the option of the carrier such document
of title may be noted at the port of shipment by the
carrier, master, or agent with the name or names of
the ship or ships upon which the goods have been
shipped and the date or dates of shipment, and when
so noted, if it shows the particulars mentioned in
paragraph 3 of article 3, it shall for the purpose of
this article be deemed to constitute a "shipped" bill
of lading.

(2) Definition of "bill of lading"

( a) Introduction
14. Since the report of the Secretary~General

proposed the establishment of special rules to govern
the contents and legal effect of "bills of lading", it was
considered advisable to define the term "bill of lading".
The report of the Secretary-General proceeded on the
assumption that the Convention's rules with respect
to "bills of lading" need not involve issues concerning
the allocation of rights between successive holders
when a bill of lading is in fact transferred or nego
tiated. Rather, the report approached the definition
solely in the context of the rights between the shipper
or consignee (or other holder of the bilI of lading) and
the carrier.n

15. The report pointed out that the terms that
are often used to describe bills of lading (e.g. "nego
tiable'" "document of title") have connotations which
vary f;om country to country, and hence are unsatis
factory for use in the definition of the document for
which special rules as to contents and legal effect would
be established.10 The report noted that bills of lading
did have one special and identifiable characteristic:
they must be surrendered to the carrier in exchange
for the goods. It is this characteristic that makes the
bill of lading a safe and effective device for the sale
and purchase of goods while they are in transit, and
necessitates special provisions to protect third persons
who purchase bills of lading in reliance on the state
ments contained therein. The report of the Secretary
General therefore suggested that the definition of "bill
of lading" be based on the above-mentioned charac
teristic.

16. The report also noted that replies to a ques
tionnaire circulated by the Secretary-General showed
that "negotiable" bills of lading normally stated that
the goods were to be delivered to the "order" of a
designated person, and in some instances to "bearer";
some of the replies suggested that only documents that
included such a statement should be considered as
"bills of lading".17 In considering this suggestion the
report noted that such a rule would serve the interest
of uniformity and set forth a draft definition to reflect
this viewpoint (draft provision A-2, part one, at para.
12). However, the report also noted that such a

111 A/CN.9/96/Add.l, part one, paras. 5-7 (reproduced in
this volume, part two, IV, 2 below).

16 A/CN.9/96/Add.l, part one, paras. 59-65 (reproduced in
this volume, part two, IV, 2 below) (draft provision 1). The
problem of the scope of the term "bill of lading" has been dis
cussed more fully in the third report of the Secretary-General on
responsibility of ocean carriers for cargo (A/CN.9/88/Add. I) ,
part three, section B, paras. 4-13 (UNCITRAL Yearbook,
vol. V: 1974, part two, III, 2).

17 See A/CN.9/96/Add.l, part one, para. 7 (reproduced in
this volume, part two, IV, 2 below).

requirement for specific wording might prevent com
monly used terms with similar meanings (such as
documents calling for delivery "to order or assigns"
or "to assigns") from coming within the scope of the
definition, and could also create difficulties when bills
of lading are issued in languages other than those in
which the Convention would be drafted,18 The report
therefore set forth an alternative definition of "bill of
lading" (draft provision A-I, at para. 10), in which
the basic requirement that the carrier undertake to
deliver the goods only to a person in possession of the
document is supplemented by the rule that a provision
in the document that the goods are to be delivered to
the order of a named person, or to bearer, constitutes
such an undertaking. By virtue of this latter provision,
documents which used the "order" or "bearer" lan
guage would clearly be "bills of lading" under the
Convention, although the use of this specific termi
nology was not required.
(b) Discussion by the Working Group

17. There was general agreement within the Work
ing Group that a definition of the term "bill of lading"
would be useful. Most representatives who spoke on
the subject favoured the approach taken by the Sec
retary-General's report toward the definition of "bills
of lading".19 Two representatives stated their pre
ference for a definition that simply incorporated re
ferences to relevant operative provisions in the Con
vention.

18. Several representatives expressed the view that
the definition should state clearly that a document
was a bill of lading only if it had to be surrendered in
exchange for the goods. Some representatives drew
attention to the special problems that arose when a
bill of lading was lost, or the goods to which it per
tained were subject to a court order. One representative
observed that in some countries goods must be delivered
by the captain to the customs officials at the port of
destination rather than to the holder of the bill of
lading.

19. At the conclusion of the discussion by the
Working Group, the subject of a definition of "bills of
lading" was referred to a drafting party.20

(3) Contents of the bill of lading

(a) Introduction

20. The report of the Secretary-General discussed
the provisions of article 3 (3) of the Brussels Con
vention of 1924, which deal with the required contents
of bills of lading.21 The report drew attention to am
biguities that had arisen with respect to certain of the
items required to be included under subparagraphs· 3
(a)-(c) of the above article. One of these ambiguities
concerns the effect of stating on the bill of lading more
than one of the characteristics listed in subparagraph 3
(b), or fewer such characteristics than were furnished

18 See A/CN.9/96/Add.l, part one, para. 11 (reproduced
in this volume, part two, IV, 2 below).

19 A/CN.9/96/Add.l, part one, paras. 10 (draft provision
A-I) and 12 (draft provision A-2) (reproduced in this volume,
part two, IV, 2 below).

20 For the establishment of the Drafting Party, see para. 60
of this report.

21 A/CN.9/96/Add.l, part one, paras. 14-56 (reproduced in
this volume, part two, below).
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by the shipper to the carrier. A second problem relates
to the fact that subparagraph (c) of article 3 (3)
requires the carrier to show the apparent order and
condition "of the goods", whereas notations in this
regard more often relate to the packaging; one draft
provision in the report was addressed specifically to
this problem in subparagraph 3 (c), while an alterna
tive draft provision was designed to avoid any doubt
that the term "goods" included crates, containers and
other packaging furnished by the shipper.22 The report
also considered possible additions to the required
contents of bills of lading.23

(b) Discussion by the Working Group

(i) Revision of contents required under 1924
Convention

21. The Working Group decided to retain article 3
(3) (a) of the 1924 Brussels Convention. Its text,
however, was submitted to the Drafting Party for
consideration of a possible simplification of the lan
guage.

22. Concerning article 3 (3) (b), most repre
sentatives expressed support for draft provision B in
the report,24 which would require the carrier to include
in the bill of lading both "the number of packages or
pieces, and the quantity or weight", provided both
were furnished by the shipper. The Working Group
approved this modification of article 3 (3) (b).

23. Several representatives stated that. bills of
lading should include a brief statement of the nature
of the goods. The Working Group approved this sug
gestion, but several representatives noted that any such
statement had to be very general, particularly in cases
where the goods were in packages or containers.

24. Concerning article 3 (3) (c) of the 1924
Brussels Convention, most representatives favoured
the addition of the phrase "including their packaging",
as suggested in draft provision C in the Secretary
General's report (part one, at para. 28). They reasoned
that the apparent condition of the packaging was often
indicative of the condition of the goods within such
packaging. Furthermore, since carriers were not ex
pected to open up sealed packages or containers, they
were in most cases in a position to examine only the
apparent condition of the packaging and not of the
goods themselves. Several representatives opposed draft
provision C on the ground that the reference to pack
aging only in this one instance would lead to misinter
pretation at other places in the Convention where the
term "goods" was used and that carriers would be
encouraged by such a provision to enter unnecessary
qualifications when describing the condition of pack
aging.

22 Draft provisions C and D on these issues appear at paras.
28 and 29 of part one of the report of the Secretary-General.
As was noted in the report (foot-note 29, at para. 29), under
a prior decision of the Working Group, containers had been
taken into account in the formulation of the limits on carrier
liability. See revised compilation (A/CN.9/WG.I1I/WP.16),
at article II-B.

23 A/CN.9/96/Add.!, part one, paras. 42-52 (reproduced in
this volume, part two, IV, 2 below).

24A/CN.9/96/Add.l, part one, para. 24 (reproduced in this
volume, part two" IV, 2 below).

25. Several representatives supported draft pro
vision D in the Secretary-General's report (part one,
at para. 29), which called for the addition of the phrase
"and crates, containers and other packaging furnished
by the shipper" to the definition of "goods" approved
previously by the Working Group (revised compilation,
article I-C(2)). It was argued in support of draft
provision D that it would clarify not only that the
carrier was obligated to note the apparent condition
of the packaging on the bill of lading, which was a
good indication of the condition of the enclosed goods,
but also that the provisions in the revised Convention
regarding goods, in particular those concerned with
liability for damage to goods, were applicable to the
packaging of the goods. Several other representatives
opposed draft provision D on the ground that it would
create a new liability of carriers for damage to pack
aging even when there was no damage to the goods
contained therein and would reopen the issue of carrier
liability and unit limitations on liability. Several re
presentatives supported inclusion of both draft pro
visions C and D. Several other representatives preferred
retention of article 3(3)(c) of the 1924 Convention
without any amendment of the definition of "goods"
previously adopted by the Working Group.

(ii) Possible additions to required contents of bills
of lading

26. Some representatives stated that the required
contents of bills of lading should be kept to a minimum
and expressed their opposition to any addition to the
contents requirement established under article 3 (3) of
the 1924 Brussels Convention. They held the view
that if any additions were desired to the contents of
bills of lading, it should be done by giving shippers
the option to request their inclusion.

27. At the suggestion of several representatives,
the Working Group decided to require that bills of
lading contain a brief statement of the general nature
of the goods as supplied by the shipper, but left it
to the Drafting Party to find an appropriate place for
this provision in the revised Convention.

28. The Working Group approved draft provision
F in the Secretary-General's report (part one, at para.
46), which would require carriers to include in bills
of lading "the name and principal place of business
of the contracting carrier". The suggestion of one
representative to delete from draft provision F the
word "contracting" in light of the definition of "carrier"
previously adopted by the Working Group (revised
compilation, article I-C( 1) ), was referred to the Draft
ing Party. The proposal of one representative to add
the phrase "or his agent at the port of discharge" to
draft provision F was not adopted by the Working
Group.

29. One representative, supported by several
others, proposed that the required contents of bills
of lading should include the place of issuance of the
bill of lading and the date on which the carrier took
over the goods at the port of loading. It was stated in
support that the place of issuance was important in
determining the geographic scope of application of the
Convention, while the date on which the carrier took
over the goods at the port of loading established the
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commencement of the period of the carrier's respon
sibility. The Working Group decided to add both the
place of issuance of the bill of lading and the date on
which the carrier took over the goods at the port of
loading to the required contents of bills of lading.

30. Most representatives agreed that the following
items of information should be added to the required
contents of bills of lading: the ports of loading and
discharge under the contract of carriage; the name
of the vessel on which the goods are loaded; the
number of origin;us of the bill of lading; and the
name of the shipper. There was general opposition
to requiring that bills of lading contain detailed provi
sions as to negotiability.

31. Most representatives favoured a requirement
that the signature of the carrier appear on the bill
of lading. Some representatives noted that the rule
should be wide enough to authorize signature by
mechanical reproduction, printing or stamping, since
this was in accord with commercial practice. One
representative favoured a clarification to the effect
that the signature requirement could be met by an
agent of the carrier.

32. Most representatives expressed their support
for requiring the inclusion, in some form, of the
freight charges on the shipment, at least in cases
where freight was collectable at the place of destina
tion. Several representatives favoured a mandatory
notation on the bill of lading whenever freight had
been prepaid.

33. Most representatives were of the view that it
would be useful if bills of lading showed the name of
the consignee. However, several representatives pointed
out that the consignee would not be definitely known
where the bill of lading was made out to the order
of a named person or to bearer.

34. One representative proposed the addition of
the following contents requirement to the bills of lad
ing: "The time used for loading if it exceeded the
time provided for in the contract of carriage." It was
explained that the provision was intended to prevent
the carrier from attempting to collect from the con
signee for demurrage that had occurred at the port
of loading.

35. Several representatives observed the need for
a careful examination of the sanctions that would be
attached if one or more of the expanded list of re
quired items of information were omitted from the
bill of lading. There was agreement that such an
omission should not invalidate the bill of lading. One
representative suggested that the issue of sanctions
should be left to national courts.

36. Concerning "shipped" bills of lading, the
Working Group approved in substance the modifi
cation of article 3 (7) of the 1924 Convention pro
posed in draft provision H in the Secretary-General's
report (part one, at para. 55) . Draft provision H
was designed to clarify article 3 (7) without, however,
changing its substance. The Working Group decided
to add to draft provision H the bracketed sentence
found in paragraph 56 of the report of the Secretary
General.

(4) Information supplied by the shipper which is
inaccurate or which the carrier has no reason
able means of checking; reservations by the
carrier

(a) Introduction

37. The Brussels Convention of 1924, after stat
ing the required contents of the bill of lading, added
the following as a general proviso to article 3 (3):

"Provided that no carrier, master, or agent of
the carrier shall be bound to state or show in the
bill of lading any marks, number, quantity, or
weight which he has reasonable grounds for sus
pecting not accurately to represent the goods ac
tually received or which he has had no reasonable
means of checking."
38. The report of the Secretary-General noted

that the above provision merely authorized the carrier
to omit certain matters from the bill of lading, where
as commercial practice called for the inclusion of such
matters, subject to an appropriate notation or reserva
tion by the carrier. The report set forth a draft provi
sion designed to reflect this commercial practice.25

(b) Discussion by the Working Group

39. One representative, supported by several others,
favoured taking as a starting point draft provision E
in the Secretary-General's report (part one, at para
graph 35), which would require the carrier to insert in
bills of lading statements concerning the description,
marks, number, quantity or weight of the goods as
furnished by the shipper, but would permit the carrier
to specifically note his reservation if he doubted the
accuracy of the shipper's statement or had no reason
able means of checking it. It was proposed, however,
that draft provision E should be supplemented by a
provision stating that, as against third parties acting
in good faith, the carrier could only invoke a reser
vation that made specific reference to the suspected
inaccuracy if the carrier knew or should have known
of the inaccuracy. Several representatives stated in
support of draft provision E, as modified above, that
it corresponded to current commercial practice. Some
representatives and observers noted that a third party
would bear a heavy burden under a rule where he
had to show that "the carrier knew or should have
known of the inaccuracy".

40. Several other representatives favoured a rule
whereby the carrier could refuse to enter on the bill
of lading information concerning the goods as fur
nished by the shipper, provided the carrier gave spe
cific reasons for such refusal.

41. The Working Group decided to refer the ques
tion of reservations to the Drafting Party with instruc
tions that it should develop a draft text based on
the following principles:

1. The carrier shall be obliged to include in the
bill of lading all statements furnished by the shipper
concerning the general nature, marks, number, quan
tity and weight of the goods;

25 A/CN.9/96/Add.l, part one, paras. 31-37 (reproduced in
this volume, part two, IV, 2 below). Draft provision E dealing
with the matter appears at para. 35.
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2. The carrier may add his reservations to the
statements furnished by the shipper, giving specific
reasons for his reservations;

3. There is no need to develop a special rule
dealing with the legal effect, as to questions of
proof, of reservations entered by the carrier on the
bill of lading.

42. The Working Group decided that the general
rule on reservations by the carrier should also apply
to shipments of bulk cargo and of containerized cargo,
and that there was no necessity for developing special
rules that would only apply to these particular types
of carriage. However, one representative and one ob
server noted the relationship of containerization to the
unit limitation of liability previously approved by the
Working Group (revised compilation, article II-C);
under that provision a container constitutes one ship
ping unit, but if the contents of the container are
described the goods in the container may be consid
ered in some countries as several shipping units.

(5) Contents of the bill of lading as evidence against
the carrier

(a) Introduction

43. Article 3, paragraph 4 of the Brussels Con
vention of 1924, as supplemented by the Protocol
of 1968, reads as follows;

4. Such a bill of lading shall be prima facie
evidence of the receipt by the carrier of the goods
as therein described in accordance with paragraph
3 (a), (b) and (c) , However proof to the contrary
shall not be admissible when the bill of lading has
been' transferred to a third party acting in good
faith. 26

44. The report of the Secretary-General (part one,
at paras. 57-61) noted that the phrase "as therein
described in accordance with paragraph 3 (a) , (b)
and (c)" presented problems of interpretation, since
the shipper oftyn supplied information (including a
description of the goods) which the carrier had no
means of checking. Under such circumstances it was
important to regard the information furnished by the
shipper as qualified by the reservations noted by the
carrier on the bill of lading. On the other hand, car
riers sometimes noted reservations as to matters which
they had reasonable means of checking. In addition,
reservations entered by carriers on bills of lading were
sometimes so general or vague that they failed to give
adequate notice to persons relying on the contents of
the bill of lading. The report set forth a draft provi
sion (I-I) designed to express more clearly that prima
facie and conclusive evidentiary effects attached to all
statements in the bill of lading, subject only to such
reservations noted on the bill of lading as were per
mitted under the revised Convention.27

45. The report also noted that the conclusive evi
dence rule added by the 1968 Protocol applied to a
"third party acting in good faith". This provision

26 The second sentence in ita:lics in this quotation, would
be added pursuant to the Brussels Protocol of 1968.

27 A/CN.9/96/Add.l, part one, paras, 57-61 (reproduced
in this volume, part two, IV, 2 below). Draft provision I-t
appears at paras. 59 and 60. With respect to consideration of
permissible reservations, see paras. 37-42 above.

clearly protected a person to whom the consignee
transferred the bill of lading, and usually was con
strued to include the consignee. However, in some
legal systems the position of the consignee was not
clear, since it was possible to regard him as an im
mediate party to the contract of carriage rather than
as a "third" party. It was suggested that the question
should not be left in doubt, since the consignee (or a
bank acting for the consignee) often relied on the
bill of lading in paying for the goods. A draft provi
sion was proposed to avoid any doubt as to whether
the protection afforded transferees extended, in ap-
propriate cases, to the consignee.28 '

(b) Discussion by the Working Group

46. The discussion commenced with a considera
tion of draft provision J-l in the Secretary-General's
report (part one, at paras. 59 and 60). Several rep
resentatives made suggestions for drafting changes in
draft provision J-1. A number of representatives stated
that the phrase "third party acting in good faith" in
the second sentence of draft provision J-1 was suffi
ciently clear and, consequently there was no need to
add "includ,ing a consignee". Other representatives were
willing to accept the addition of "including the con
signee", if it was qualified so as to exclude a con
signee who was also the shipper.

47. Most representatives emphasized the need to
distinguish between cases where the bill of lading con
tained no reservations by the carrier and cases where
the carrier had validly expressed reservations permitted
under the Convention. Several of these representatives
introduced draft proposals designed to accomplish
this aim. It was pointed out that, in the absence of
reservations, the biII of lading should be prima facie
evidence of the goods as therein described, and that
as against third parties acting in good faith the carrier
should not be permitted to offer evidence that would
contradict the description of the goods appearing in
the bill of lading. However, where the carrier entered
valid reservations under the Convention, to the extent
that such reservations were permitted, the particulars
to which the reservations applied should not have the
effect of presumptions against the carrier.

48. One representative, supported by some others,
proposed that the carrier should be permitted to offer
evidence to disprove information contained in the biII
of lading unless a third party in good faith relied to
his detriment on some description or statement in the
bill of lading. One representative stated that the rule
on the evidentiary effect of the bill of lading should
provide expressly that the bill of lading shall be prima
facie evidence only for the shipper as against the
carrier; otherwise the wording now found in arti
cle 3 (4) of the 1924 Convention might give rise
to needless disputes and divergent interpretations, and
would unjustifiably provide this benefit to a person
who gained possession of the bill of lading in bad faith.

49. The Working Group decided to refer to the
Drafting Party draft provision J-l together with the
proposals made by members of the Working Group
during the discussions.

28 A/CN.9/96/Add.t, part one, para. 60 (reproduced in
this volume, part two, IV, 2 below).
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(6) Effect of omitting required information from
bills of lading

(a) Introduction

50. The report of the Secretary-General observed
that while the Brussels Convention of 1924 required
the carrier to state certain information in the bill of
lading (e.g., the apparent order and condition of the
goods), the Convention did not specify the conse
quences of the carrier's omission of such information.
To clarify the matter, the report set forth a draft
provision (J-2) whereby, if the carrier fails to not.e
on the bill of lading the apparent order and condI
tion of the goods, he is deemed to have noted th~t
the goods were in apparent good order and condI
tion. 2Q Draft provision J-2 also provides that if the
bill of lading does not note that freight charges are
due on arrival of the shipment, the carrier is deemed
tq have noted that no freight charges will be due on
its arrivapo

(b) Discussion by the Working Group

51. The discussion in the Working Group was
based on draft provision J-2 in the Secretary-General's
report (part one, at para. 63). All representatives who
spoke on the subject expressed support for the rule
in draft provision J-2, whereby if a carrier fails to
include a notation on the bill of lading as to the ap
parent condition of the goods, he is deemed to have
noted on the bill of lading that the goods were in
apparent good condition. It was agreed that such. a
presumption would underscore the duty of the carner
to make a reasonable effort to check on the condition
of the goods and to disclose any damage or defect in
the goods that he is aware of. It was further agreed
that such a rule would provide needed protection for
transferees of the bill of lading.

52. Most representatives opposed the provision in
draft provision J-2 dealing with freight. Under this
provision, if the bill of lading does n~t state ~h~t
freight will be due on arrival of the shIpment, It IS

presumed that no freight charges .are col1e~table from
the consignee. Several representatives consIdered that
such a rule was needed to protect third persons (in
cluding consignees), whereas other representa~ives c~n
sidered that such a rule was not necessary smce thIrd
parties could reasonably ex~ect that the c.arrier wo~ld
make an appropriate notatIOn on the bill of. la~mg
if freight charges were due at the port of destmatIon.
Some representatives favoured a rule that would state
that the carrier could not collect any freight from a
consignee if the bill of lading included a notation that
freight was prepaid.

53. Draft provision J-2 was referred to the Drafting
Party for further consideration in the light of the dis
cussion in the Working Group.

29 A/CN.9/96/Add.t, part one, paras. 62-65, (reJ?~oduced
in this volume, part two, IV, 2 below) (draft provISIon J-2
appears at para. 63). .

, 30 In the setting of the complete structure of draft provI
sions, which appears in the annex to the report of the S7cretary
General (A/CN.9/96/Add.I), such presumed notatIOns a:e
only prima facie evidence subj~ct to rebutta~, u!1less the !JlU
of lading was transferred to a third person actmg 10 good faith.
See draft provision J-l, discussed at paras. 43-45, above.

C. DOCUMENTS OTHER THAN BILLS OF LADING
EVIDENCING THE CONTRACT OF CARRIAGE

(l) Introduction

54. The question of documents other than bills
of lading that may be issued as evidence of a con
tract for carriage of goods by sea was discussed at
paragraphs 68-74 in part one of the Secretary-General's
report (A/CN.9/96/Add.!). The report pointed out
that at its sixth session the Working Group had de
cided that the revised Convention would be applicable
to all contracts for the carriage of goods by sea (re
vised compilation, article I-A). Although the carrier,
on demand of the shipper, must issue a bill of lading
(revised compilation, article IV-A), there will be cases
where a shipper will not make such a demand and,
consequently, where no bill of lading will be issued.

55. Draft alternative A (part one, at para. 71)
in the report would leave the parties completely free
to agree on the contents of a document other than a
bill of lading that they wished to have issued; however
it would lay down the rule that any such document
would be prima facie evidence of the carrier's receipt
of the goods as therein described. Under draft alter
native B (part one, at para. 74 of the report), the
shipper could demand that such informal document
contain one or more of the items of information
required to appear on bills of lading and the contents
of the informal document would then serve as prima
fade evidence against the carrier.

(2) Discussion by the Working Group

56. Most representatives expressed support for
draft alternative A in the Secretary-General's report
(part one, at para. 71), since they wished to preserve
flexibility in the use of documents other than bills of
lading. These representatives pointed out that the Con
vention's rules on the liability of the carrier would
apply to all contracts for the carriage of goods by sea,
regardless of whether a bill of lading was or was not
issued. They stated that it seemed preferable to have
the contents of informal documents governed by com
mercial practice and the desire of the parties to the
contract of carriage, and to provide simply that the
contents of any informal documents would be prima
facie evidence of the taking over by the carrier of
the goods as therein described.

57. One representative, supported by another and
by an observer, proposed an addition to draft alter
native A which would grant to the consignee all the
rights, presumptions and privileges that he would have
enjoyed if a bill of lading had been issued. This rep
resentative explained that his proposal was intended
to safeguard the interest of the consignee and would
prevent diminution of the consignee's rights by special
agreements between shippers and carriers or by the
refusal of carriers to issue bills of lading. Several rep
resentatives who opposed this proposal stated that it
was not necessary since the Convention applied to
all contracts for the carriage of goods by sea, regard
less of the type of document, if any, evidencing the
contract of carriage. It was further stated in opposi
tion to the proposal to modify draft alternative A
that serious practical problems would arise from the
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presumptive creation of a negotiable document at the
wish of a consignee where in fact no such document
had been issued.

58. One representative expressed his concern that
the protection accorded to consignees under draft al
ternative A was inadequate and supported draft alter
native B, whereby a shipper could demand that the
informal document evidencing the contract of carriage
contain certain specified items of information from
among those required to appear on bills of lading.

59. Two representatives stated that at the second
reading consideration should be given to whether the
distinctions between negotiable and non-negotiable doc
uments could be made clearer, e.g., by requiring that
all documents indicate expressly whether they are ne
gotiable or non-negotiable.

D. REPORT OF THE DRAFTING PARTY

60. At the conclusion of the discussion concern
ing the contents and legal effect of bill of lading as
well as of documents of a more simple type, the
Working Group decided to establish a Drafting Party
to consider these matters and any others that may be
referred to it during the course of the seventh session
of the Working Group.81 The report of the Drafting
Party concerning the contents and legal effect of bills
of lading and of documents other than bills of lading
evidencing the contract of carriage, with some amend
ments made by the Working Group,82 reads as follows:

PART I OF THE REPORT OF THE DRAFTING PARTY

Definition, contents and legal effects of the bill of lading

(a) The Drafting Party formulated a definition of the
term "bill of lading". It also considered provisions regarding
the contents and legal effect of bills of lading and of other

31 The Drafting Party was composed of the representatives
of the following countries: Argentina, Belgium, France, Ghana,
India, Japan, Nigeria, Norway, Poland, United Kingdom of
Great Britain and Northern Ireland, United Republic of Tan
zania, United States of America and the Union of Soviet
Socialist Republics. The Drafting Party elected as its chairman
Mr. E. Chr.Selvig (Norway).

82 The amendments adopted by the Working Group were
the following: (a) the enumeration of the required contents
of bills of lading was combined into one paragraph by the
Working Group; the Drafting Party had proposed that the first
two subparagraphs be contained in a paragraph 1 and the
other 9 subparagraphs in paragraph 2; (b) the phrase intro
ducing the list of required contents of bills of lading was
changed from "The bill of lading shall set forth" to "The bill
of lading shall set forth among other things the following
particulars"; (c) in the French text the words "ainsi que" were
added before the words "Ie poids des marehandises" in sub
paragraph 1 (a) of ,the article on the contents of bills of
lading; (d) the phrase "or other indication that freight is pay
able by him" was added at the end of subparagraph 1 (k) of
the article on the contents of bills of lading; (e) in the English
version of the article on the bill of lading: reservations and
evidentiary effect, in paragraph 1 the word "general" was
added between the words "particulars concerning the" and
"nature, leading marks", and in paragraph 3 the phrase "and
to the extent that" was changed to "and to the extent to
which"; (f) in paragraph 4 of the article on bill of lading:
reservation and evidentiary effect, the phrase "set forth the
freight" was moved from following the words "bill of lading
does not" to following the phrase "subparagraph (k) of article
( ) "; (g) in the article on the contents of documents other
than bills of lading the word "receipt" was replaced by the
phrase "taking over"; and (11) note (k) was added to the
report of the Drafting Party.

documents evidencing the contract of carriage, based on the
views expressed by the members of the Working Group. The
Drafting Party recommended the following draft texts on
these topics:

Definition of Bill of lading

"Bill of lading" means a document which evidences a contract
for the carriage of goods by sea and the taking over or loading
of the goods by the carrier, and by which the carrier under
takes to deliver the goods against surrender of the document.
A provision in the document that the goods are to be delivered
to the order of a named person, or to bearer, constitutes such
an undertaking.

Contents of Bill of lading

1. The bill of lading shall set forth among other things the
following particulars:

(a) The general nature of the goods, the leading marks
necessary for identification of the goods, the number of
packages or pieces, and the weight of the goods or their
quantity otherwise expressed, all such particulars as furnished
by the shipper;

(b) The apparent condition of the goods including their
packaging;

(c) The name and principal place of business of the
carrier;

(d) The name of the shipper;
(e) The consignee if named by the shipper;
(f) The port of loading under the contract of carriage and

the date on which the goods were taken over by the carrier
at the port of loading;

(g) The port of discharge under the contract of carriage;
(h) The number of originals of the bill of lading;
(0 The place of issuance of the bill of lading;
(j) The signature of the carrier or a person acting on his

behalf; the signature may be printed or stamped if the law
of the country where the bill of lading is bsued so permits; and

(k) The freight to the extent payable by the consignee or
other indication that freight is payable by him.

2. After the goods are loaded on board, if the shipper so
demands, the carrier shall issue to the shipper a "shipped" bill
of lading which, in addition to the particulars required under
paragraph 1 shall state that the goods are on board a named
ship or ships, and the date or dates of loading. If the carrier
has previously issued to the shipper a bill of lading or other
document of title with respect to any of such goods, on request
of the carrier the shipper shall surrender such document in
exchange for the "shipped" bill of lading. The carrier may
amend any previously issued document in order to meet the
shipper's demand for a "shipped" bill of lading if, as amended,
such document includes all the information required to be
contained in a "shipped" bill of lading.

3. The absence in the bill of lading of one or more par
tieulars referred to in this article shall not affect the validity
of the bill of lading.

Bills of lading; reservations and evidentiary effect

1. If the bill of lading contains particulars concerning the
general nature, leading marks, number of packages or pieces,
weight or quantity of the goods which the carrier has reason
able grounds for suspecting not accurately to represent the
goods actually taken over or, where a "shipped" bill of lading
is issued, loaded, or if he had no reasonable means of checking
such particulars, the carrier shall make special note of these
grounds or inaccuracies, or of the absence of reasonable means
of checking.

2. When the carrier fails to note on the bill of lading the
apparent condition of the goods, including their packaging, he
is deemed to have noted on the bill of lading that the goods,
including their packaging, were in apparent good condition.
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3. Except for particulars in respect of which and to the
extent to which the carrier has entered a reservation permitted
under paragraph 1 of this article:

(a) The bill of lading shall be prima facie evidence of the
taking over or, where a "shipped" bill of lading is issued,
loading, by the carrier of the goods as described in the bill of
lading; and

(b) Proof to the contrary by the carrier shall not be
admissible when the bill of lading has been transferred to a
third party, including any consignee, who in good faith has
acted in reliance on the description of the goods therein.

4. If the bill of lading does not, as provided in paragraph 1,
subparagraph (k) of article [ ],33 set forth the freight or
otherwise indicate that freight shall be payable by the con
signee, it shall be presumed that no freight is payable by him.
However, proof to the contrary by the carrier shall not be
admissible when the bill of lading has been transferred to a
third party, including any consignee, who in good faith has
acted in reliance on the absence in the bill of lading of any
such indication.

Contents of documents other than bills of lading

When a carrier issues a document other than a bill of
lading to evidence a contract of carriage, such a document
shall be prima facie evidence of the taking over by the carrier
of the goods as therein described.

Notes on the proposed draft provisions

(b) With respect to the definition of the term "bill of
lading", the Drafting Party decided not to deal with all the
various questions relating to the negotiability of the bill of
lading.

(c) With respect to paragraph 1 (a) of the article on
contents of the bill of lading, one representative was of the
opinion that the text should read, " ... the number of packages
or pieces, or the weight of the goods or their quantity ... ".

(d) Concerning paragraph 1 (b) of the article on contents
of the bill of lading, several representatives stated that if
reference is made to "goods including their packaging" only
in this provision but not elsewhere in the Convention where
goods are mentioned (e.g. in relation to the carrier's liability
for the goods), a contrario conclusions may be drawn as to
the scope of the term "goods". As a result, the packaging of
goods would not be covered by the term "goods" except in
paragraph 1 (b). These representatives were of the opinion that
this difficulty could be remedied by a revision of the definition
of the term "goods", for which the following text could be
used as a basis:

" 'Goods' includes goods, wares, merchandise and articles
of every kind whatsoever, including live animals and crates,
containers and other packaging furnished by the shipper."

However, several representatives stated that the text of para
graph 1 (b) proposed by the Drafting Party did not necessitate
any modification of the definition of the term "goods". One
representative was of the view that in order to reflect that a
sizeable minority in the Working Group opposed the addition
of the words "including their packaging" to the text of para
graph 1 (b), that phrase should be placed within brackets in
that subparagraph.

(e) Some representatives were of the opinion that it would
be desirable to add the following to the list of required
particulars in paragraph 1 of the article on contents of the
bill of lading:

"The time used for loading where it was excessive in respect
of time allowed which was provided for in the contract of
carriage."

(I) One representative favoured inclusion of "the date of
the issuance of the bill of lading" as a separate requirement

33 The reference is to para. 1 (k) of the article above on
the contents of bill of lading.

under paragraph 1 of the article on the contents of the bill of
lading.

(g) With reference to the phrase "goods including their
packaging" appearing in paragraph 2 of the article on bills of
lading, reservations and evidentiary effect, attention was drawn
to the opinions expressed above in paragraph (d) of these
notes.

(h) One representative was of the opinion that paragraph
3 (a) of the article on bills of lading, reservations and evi
dentiary effect, should start: "The bill of lading shall be prima
facie evidence for the shipper or his agent as against' the
carrier of the taking over ... ".

(i) With respect to paragraph 3 (b) of the same article,
some representatives stated that the provision should start:
"Proof to the contrary shall not be admissible ... ". One
representative stated that the words "including any consignee"
in paragraph 3 (b) should be deleted, because in cases where
a consignee was named, the bill of lading served as a transport
document similar to those governed by the CMR (road) and
CIM (rail) Conventions.

(j) One representative reserved his position with respect
to paragraph 4 of the article on bills of lading: reservations
and evidentiary effect.

(k) Two representatives opposed the addition of any
information not required by article 3 (3) of the Hague Rules
to the list of mandatory contents of the bill of lading.

E. CONSIDERATION OF THE REPORT
OF THE DRAFTING PARTY (PART I)

61. The Working Group considered the above
part of. the report of the Drafting Party and approved
the report, including the proposed draft provisions.34

62. Some representatives were opposed to adding
the words "among other things the following partic
ulars" to paragraph 1 of the article on contents of the
bill of lading.

63. It was agreed by the Working Group that the
Secretariat would. be asked to make the changes that
were necessary as a consequence of combining into
one paragraph the list of the required contents of bills
of lading.

64. Several representatives and observers expressed
reservations concerning subparagraph 1 (k) of the
article on the contents of bills of lading as it had
been approved by the Drafting Party. (The text as
approved by the Drafting Party had read "the freight
to the extent payable by the consignee".) Several other
representatives were opposed to any modification of
the text as contained in the original report of the
Drafting Party. The Working Group decided to re
consider the issue of the form in which freight charges
should be reflected in bills of lading. Several represen
tatives noted that in many cases the freight charges
would not be known at the time the bill of lading
was issued and subparagraph 1 (k) as drafted by the
Drafting Party seemed to call for the exact amount
of freight payable by the consignee. As a compromise
the Working Group approved the following text for
subparagraph 1 (k) of the article on the contents of
bills of lading: "(k) the freight to the extent payable
by the consignee or other indication that freight is
payable by him".

65. Several representatives stated that they were
opposed to the text of subparagraph 1 (k) of the

34 See foot-note 32 above.
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article on contents of bills of lading as modified by
the Working Group, and expressed their strong pref
erence for the language of subparagraph (k) originally
approved by the Drafting Party.

66. Some representatives noted that they favoured
a modification of subparagraph 1 (k) of the article on
contents of bills of lading so as to require that the
amount of freight be included in bills of lading.

67. One representative favoured deletion of para
graph 4 of the article on bills of lading, reservations
and evidentiary effect.

68. With reference to the definition of "goods" in
the notes on the proposed draft provisions (note (d)
in part I of the report of the Drafting Party above),
one representative proposed that the definition should
read:

" 'Goods' means any kind of goods, including live
animals; where the goods are packed or consolidated
in a container, pallet or similar article of trans
port supplied by the shipper, 'goods' includes such
packaging or article of transport."

II. VALIDITY AND EFFECT OF LETTERS OF GUARANTEE

A. INTRODUCTION

69. The problems regarding the validity and effect
of letters of guarantee were considered in part two of
the fourth report of the Secretary-General. The type
of letter of guarantee to which the report was ad
dressed is an undertaking by a shipper, or someone
acting for the shipper, to indemnify a carrier. for the
liability the latter might incur toward a conSIgnee or
other party as a result of inaccurate information ill: the
bill of lading regarding matters such as the weIght,
quantity and condition of the goods.

70. The Brussels Convention of 1924 does not
contain any provision addressed specifically to letters
of guarantee. Under the Brussels Convention of 1924,
as supplement.ed by ~e Protoc?l. of 196~, the ?arrier
must issue a bIll of ladmg contammg certam partIculars
(article 3 (3». The bill of lading is prima facie evi
dence (and in some instances conclusive evidence) 35

of the goods as therein described, and the carrier has
a right to indemnification from th~ shippe~ for dama~es

resulting from the inaccuracy of mformatIon regardmg
the marks, number, quantity and weight of t~e goods
that was set forth in the bill of lading, as furnIshed by
the shipper to the carr!e~ (articl.e 3 (5? of.the 1924
Convention). The prOVISIOn for mdemmficatIon under
article 3 (5) does not extend to inaccuracies in the
description of the apparent "condition" of the goods.

71. The report of the Secretary-General indicated
that shippers sometimes request carriers not to make
notations on bills of lading which would make such
bills "unclean" and would therefore interfere with the
acceptance of the bi~l of lading by a consignee or.a
bank. Carriers sometimes accede to such a request m
exchange for a letter of guarantee which promises to

35 Article 1 (1) of the 1968 Brussels Protocol adds to article
3 (3) of the 1924 Convention that "proof to the contrary shall
not be admissible when the bill of lading has been transferred
to a third party acting in good faith".

indemnify the carrier against liability resulting from the
absence of the specified notation.

72. The circumstances in which a letter of guaran
tee may be issued vary. The letter may be issued when
the parties genuinely disagree as to the quantity, the
weight, or the adequacy of packing of the goods. On
the other hand, the letter of guarantee may be issued
in cases where both parties recognize that the bill of
lading contains inaccuracies. It was noted in the report
that in the latter situation the letter of guarantee would
be void in some national legal systems because of its
use to mislead third parties. The report concluded,
however, that no clear rule with respect to letters of
guarantee appeared to emerge from national practice.

73. Alternative approaches regarding the validity
and effect of letters of guarantee were examined in the
report. One approach to the problem is to encourage
greater flexibility in documentary credit transactions;
under this approach no provision regarding letters of
guarantee would be needed in the revised Convention.
A second approach was directed to the invalidity of
letters of guarantee. Two draft proposals were made
along these lines: the first proposal (draft proposal A,
part two of the report, at para. 21) would invalidate
all letters of guarantee; the second proposal (draft
proposal B', part two of the report, at para. 23) would
invalidate any letter of guarantee relating to a state
ment in the bill of lading or the omission of informa
tion required under the Convention if the carrier knew
or should reasonably have known that such a state
ment was incorrect or that the conclusion of such in
formation was required. A third draft proposal (draft
proposal C, part two of the report, at para. 27) pro
vided that a carrier, who knowingly states inaccurate
information in the bill of lading or omits any informa
tion required by the Convention to be included in the
bill of lading, shall be liable to the consignee or other
transferee of the bill of lading for damages incurred
because of such a statement or omission, and shall not
have the benefit of the Convention limitation on carrier
liability.

74. Part one of the fourth report of the Secretary
General, at paragraphs 66 and 67, examined article 3
(5) of the Brussels Convention which reads as follows:

"The shipper shall be deemed to have guaranteed
to the carrier the accuracy at the time of shipment
of the marks, number, quantity, and weight, as fur
nished by him, and the shipper shall indemnify the
carrier against all loss, damages, and expenses aris
ing or resulting from inaccuracies in such particulars.
The right of the carrier to such indemnity shaH in
no way limit his responsibility and liability under
the contract of carriage to any person other than the
shipper".
The report stated that article 3 (5) was intended

to hold the shipper responsible for the accuracy of the
information he furnishes to the carrier for inclusion in
the bill of lading. A draft proposal (draft provision
K, part one of the report, at para. 67) was formulated
in the report with the aim of modifying article 3 (5)
of the Brussels Convention so as to make clear that
the responsibility of the shipper to the carrier under
article 3 (5) remained even though the bill of lading
may have been transferred to a third party.
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B. DISCUSSION BY THE WORKING GROUP

75. The Working Group decided that it would be
appropriate to conside.rproposals re&arding .the liab~
ity of the shipper for maccurate partIC~lars ~n the bill
of lading in conjunction with the consIderation of the
validity and effect of letters of guarante.e. In th7light of
this decision, the Working Gro~p exammed artIcle 3. (5)
of the 1924 Brussels ConventlOn. Most representatIves
who spoke on the subject favoured the modification of
article 3 (5) of the 1924 Brussels Convention con
tained in draft provision K of. the ~ecretary-Gel1;er~l's
report, mentioned above, WhIC~ aImed a~ cl~nfymg
the language of article 3 (5) wIthout altenng ItS sub
stance. The effect of draft provision K would be to
ensure that the shipper's warranty to the carrier con
tinued even after he had transferred the bill of lading
to a third party. The Working Groul? approved d~aft
provision K in substance and referred It to the Draftmg
Party.

76. The Working Group then discussed the desir
ability of including a provision on the validity and l~gal
effect of letters of guarantee. Many representatives
favoured the inclusion of such a provision in the Con
vention. It was stated that the practice of shippers to
issue letters of guarantee was open to abuse and that
in many cases the current practice perpet~ated fr~ud
and bad faith; a third party holder of a bIll of ladmg
often knew very little abou~ the go?ds and ~ad to rely
on the information stated m the bIll of ladmg. It was
essential that the bill of lading be accurate since third
parties, including banks an~ credit ins.ti~utions, relied
on its contents. However, dIvergent 0pIlllons were ex
pressed as to th~ mos~ effectiv~ metho~ to protect; third
parties from bemg mIsled ~y. mformatIOn s~ated m ~he
bill of lading or by the omISSIOn from the bIll of ladmg
of certain information, including appropriate reserva
tions, which under the Convention should have been
noted on the bill of lading.

77. On the other hand, some representatives and
observers were of the view that there was no need for
a provision specifically approving or disapproving let
ters of guarantee. It was argued that to invalidate
letters of guarantee was to absolve the shipper from
liability although it was usually the shipper who re
quested' a clean bill of lading which did no.t a?curately
describe the goods and who profited from Its Issuance.
It was indicated that national law was adequate to deal
with fraudulent letters of guarantee. It was also noted
that it would be extremely difficult to frame a suffi
ciently flexible rule which would o~ly inv~lidate th?se
letters of guarantee that had been Issued m bad faIth;
this complex matter had been sat.isfactorily .solv~d in
practice and a rule in the ConventI01! would lllev~tably
be inflexible and would have a negatIve effect on mter
national commerce. One representative added that it
would be desirable to harmonize the Working Group's
work in this field with that of the International Cham
ber of Commerce, as the latter was currently engaged
in a revision of its regulations concerning documentary
letters of credit.

78. The greater part of the discussion by the Work
ing Group was conce:ned with finding the most appro
priate means for curbmg the fraudulent use of the letter

of guarantee so as to protect consignees and other
third parties.

79. It was generally agreed that the letter of guar
antee should have no effect on the rights of the con
signee against the carrier. Several representatives con
sidered that this principle should be stated in the
Convention. One of these representatives observed that
the principle of the invalidity of the letter of guarantee
with respect to the consignee was based on the gener
ally accepted legal principle that an agreement between
two parties cannot injure the rights of third parties.
Some representatives were opposed to the inclusion of
a provision declaring letters of guarantee invalid with
regard to consignees and other third parties. It was
the opinion of these representatives that, since the
letter of guarantee would bind only those who were
parties to it, the letter of guarantee had no relevance
to the relationship between the shipper or the carrier
and the consignee, and that the inclusion of a state
ment dealing with this extraneous matter could lead
to misinterpretation.

80. The Working Group examined the desirability
of a Convention rule invabdating letters of guarantee
as between the carrier and the shipper. Several repre
sentatives and some observers stated their opposition
to any Convention rule invalidating letters of guar
antee. It was stated· that letters of guarantee served a
valuable purpose in faciliting international trade and
that their continued use should be favoured; the pro
tection of third parties against fraud could be assured
by other means. Most members of the Working Group
were of the opinion that the Convention should include
a provision on the invalidity of letters of guarantee
since such a provision would serve to deter carriers
from accepting letters of guarantee. Two approaches
were put forward. The first approach, favoured by
some representatives, was to provide, along the lines
of draft proposal A (part two of the report, at para.
21) for the invalidity of all letters of guarantee. How
ever, most representatives preferred the approach of
draft proposal B (part two of the report, at para. 23)
under which letters of guarantee were null and void
only where the carrier knew, at the time he accepted
the letter of guarantee, that the bill of lading did not
accurately describe the goods. It was noted that in
such cases the carrier was acting in concert with the
shipper to mislead the consignee or other third party.
It was stated in support of this second approach that
it would not invalidate letters of guarantee in cases
were there was a bona fide dispute concerning the
description of the goods. However, some representa
tives expressed the opinion that it would not be possible
to draft a rule that would only invalidate letters of
guarantee in those circumstances where the carrier
knew of the inaccuracy in the bill of lading and thus
acted fraudulently. It was stated in this connexion that,
since in all cases where a letter of guarantee was issued
the carrier knew of the inaccuracy of the bill of lading,
letters of guarantee would always be invalid under
such an approach; this result was deemed unsatisfac
tory.

81. Some representatives suggested that in cases
where a letter of guarantee would be invalid as against
the shipper, it should follow that the carrier should
not be entitled to recover under the implied guarantee
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provided for in draft provision K in the report of the
Secretary-General (A/CN.9/96/Add.l, part one, at
para. 67, reproduced in this volume, part two, IV,
2 below).

82. Many representatives expressed the view that
in cases where it could be shown that the carrier knew
of the inaccuracy of the description of the goods in
the bill of lading and thereby had misled the con
signee or other third party, the carrier should be
liable for the loss, damage or expense incurred by
the consignee, without benefit of the limitation on
carrier liability provided in the Convention. Such a
rule, which was embodied in draft proposal C (part
two of the report, at para. 27) was supported both
by representatives who favoured a general rule inval
idating all letters of guarantee and by representatives
who were opposed to such a general rule. It was
observed that the removal of the limitation on carrier
liability would not only bring about full recovery by
the consignee for the loss, damage and expense result
ing from his having been misled, but would also deter
the carrier from acting to mislead the consignee. One
representative, who opposed the inclusion of a special
rule as to the limitation of carrier liability in the
context of letters of guarantee, stated that the Working
Group had already adopted a provision on wilful mis
conduct (Revised compilation, article II - E); this pro
vision on wilful misconduct would deprive a carrier,
who knowingly acted to mislead the consignee, of the
benefit of the Convention limitation on carrier liability.

83. Some representatives were of the view that an
article in the Convention relating to letters of guarantee
should include a provision giving the consignee or other
third party a direct right of action against the shipper
whenever the shipper has issued a letter of guarantee.
Most representatives were opposed to a Convention
rule on direct action by the consignee against the ship
per. In this connexion it was observed that the relation
ship between the shipper and the consignee was ade
quately regulated by the sales contract.

84. After detailed discussion by the Working
Group, the Drafting Party was requested to prepare
a provision reflecting the discussion in the Working
Group.

C. REPORT OF THE DRAFTING PARTY

85. Following the discussion by the Working
Group, this subject was referred to the Drafting Party.
The report of the Drafting Party, with some amend
ments made by the Working Group36, reads as follows:

PART II OF TIlE REPORT OF TIlE DRAFTING PARTY

The validity and effect of letters of guarantee

(a) On the basis of the opinions expressed by members of
the Working Group, the Drafting Party formulated draft
provisions on letters of guarantee, together with a provision
concerning the liability of the shipper for furnishing inaccurate
particulars for inclusion in the bill of lading. The Drafting
Party recommended the following draft provisions:

(1) The shipper shall be deemed to have guaranteed to
the carrier the accuracy of particulars relating to the

----
36 The amendments adopted by the Working Group were

the following: (a) in para. 1, first sentence, the word "general"
was added before the word "nature"; (b) in para. 1, first sen
tence, the word "numbers" was changed to "number".

general nature of the goods, their marks, number,
weight and quantity as furnished by him for insertion
in the bill of lading. The shipper shall indemnify the
carrier against all loss, damage or expense resulting
from inaccuracies of such particulars. The shipper shall
remain liable even if the bill of lading has been
transferred by him. The right of the carrier to such
indemnity shall in no way limit his liability under the
contract of carriage to any person other than the
shipper.

(2) Any letter of guarantee or agreement by which the
shipper undertakes to indemnify the carrier against
loss, damage or expense resulting from the issuance
of the bill of lading by the carrier, or a person acting
on his behalf, without entering a reservation relating
to particulars furnished by the shipper for insertion in
the bill of lading, or to the apparent condition of the
goods including their packaging, shall be void and
of no effect as against any third party, including any
consignee, to whom the bill of lading has been trans
ferred.

(3) Such letter of guarantee or agreement shall be void
and of no effect as against the shipper if the carrier
or the person acting on his behalf, by omitting the
reservation referred to in paragraph 2 of this article
i~tends to defrau~ a t~ird party, inclUding any con~
Signee, who acts 1D rehance on the description of the
goods in the bill of lading. If in such a case the
reservation omitted relates to particulars furnish;d by
the .shipper for insertion in the bill of lading, the
camer shall have no right of indemnity from the
shipper pursuant to paragraph 1 of this article.

(4) In the case referred to in paragraph 3 of this article
the carrier shall be liable, without the benefit of the
limitation of liability provided for in this Convention,
for any loss, damage or expense incurred by a third
party, including any consignee, who has acted in
relhmce on the description of the goods in the bill
of lading issued.

Notes on the proposed draft provisions

(b) Several representatives were of the view that the first
sentence of paragraph 3 should be placed within brackets.
Some of these representatives were against the inclusion of
any provision along the lines of this paragraph. The Drafting
Party was equally divided as to whether the first sentence of
paragraph 3 should be placed in square brackets and recom
mended that the question be considered by the Working
Group. One representative was of the opinion that the
following language should be added to the first sentence of
paragraph 3 after the phrase "in paragraph 2 of this article":
"concerning the grave discrepancies in the particulars or the
apparent defective condition which seriously affect the com
mercial value of the goods as a whole".

D. CONSIDERATION OF THE REPORT OF THE DRAFTING
PARTY (PART II)

86. The Working Group considered the above part
of the r.eport of the Drafting Party and approved the
report, mcluding the proposed draft provisions.37

. 87. With respe~t. to paragraph 1, one representa
tIve was of the opmlOn that the wording of the last
sentence should be aligned with the 1924 Convention
and should read in relevant part "such indemnity shall
in no way limit his responsibility and liability".

88. With respect to paragraph 2, one representa
tive favoured the addition of the following sentence at

87 See foot-note 36 above.
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the end of the paragraph: "However he may rely on
it as against the shipper".

89. With respect to paragraph 3, most represen
tatives stated that they supported this paragraph on
the ground that it would discourage the issuance of
inaccurate and misleading bills of lading and would
help to unify the rules on this subject. Other represen
tatives who favoured this paragraph referred to the
comments they had made during the earlier discussion
of the topic by the Working Group.

90. Several representatives noted their reservations
regarding the inclusion in the Convention of a provision
along the lines of paragraph 3. These representatives
also reserved their position as to the reference to para
graph 3 in paragraph 4. In the view of one of the
representatives, paragraph 3 would entail a modifica
tion of national laws concerning the validity of letters
of guarantee as between shippers and carriers. In the
absence of such a provision, national laws WOl;lld con
tinue to be applicable, with the modification' agreed
to by the Working Group that letters of guarantee were
null and void in respect of third parties. That was, in
the view of this representative, the meaning of para
graph 2 of the draft text on letters of guarantee that
had been approved by the Working Group. At the
least, this provision could be enlarged so as to enable
the injured third party to have recourse against the
shipper.

91. Finally, in the view of several representatives,
if paragraph 3 were deleted, it would be desirable to
modify paragraph 4 in order to specify that the carrier
would be liable if he omitted a reservation referred
to in paragraph 2 although he knew that the indications
furnished by the shipper regarding the apparent state
of the goods were incorrect. A modified text which
would reflect this view could read as follows:

"Where the carrier intentionally does not insert
the reservation referred to in paragraph 2 although
he knew of the inaccuracy of the particulars fur
nished by the shipper, or of the apparent condition
of the goods, the carrier guarantees ...".
92. With respect to paragraph 4, one representa

tive opposed inclusion of such a provision.

III. DEFINITION OF CONTRACT OF CARRIAGE
AND OF CONSIGNEE

A. INTRODUCTION

93. Part three of the fourth report of the Secre
tary-General responded to a request by the Working
Group that possible definitions of contract of carriage
and consignee should be examined.

94. With respect to the definition of contract of
carriage, it was stated in the report that under article
1 (b) of the Brussels Convention of 1924 the term "con
tract of carriage" was applicable "only to contract of
carriage covered by a bill of lading or any similar doc
ument or title, in so far as such document relates to
the carriage of goods by sea". It was also noted in the
report that other transport conventions did not specif
ically define contracts of carriage, although in delineat
ing the scope of application of these Conventions the

expression "contract of carriage" was used in a setting
which indicated the meaning of the term.

95. .The report of the Secretary-General set forth
alternatIve approaches on the subject of the definition
~f contract of ca;.riage. Under one approach, no defini
tIon ~f th~ term contract of carriage" would be neces
sary III VIew of the fact that the revised Convention
identified contracts covered as "all contracts for the
carriage of goods by sea". (Revised compilation, article
I-A) and that geographiC scope was determined in
terms of "every contract for the carriage of goods by
sea b.et~een po.rts in two different States" (Revised
compilatiOn, artlcle I-B, para. 1). Another approach
would add the words "for reward" or "in exchange
for payment of freight" to the provision on contracts
covered by the Convention (draft provision A; part
three of the report, at para. 6). A third alternative
called for a separate definition of the term "contract
of carriage" along the lines proposed by France in
response to an inquiry by the Secretariat to members
of the Working Group (A/CN.9/WG.III/WP.18).
Draft provision B, set forth in the report of the Secre
trary-General (part three, at para. 7) read as follows:
"contract of carriage" means a contract whereby a
carrie~ promises a shipper [in exchange for payment
of freIght] [for reward], to move specified goods from
one port to another.

96. Part three of the report of the Secretary
General was also concerned with the definition of con
signee and the feasibility of including in the revised
conv.ention a provision on the legal position of the
conSIgnee. The report noted that unlike the Brussels
Convention of 1924, other transp~rt conventions clear
ly delineated the legal position of the consignee. An
approach was considered whereby the revised Conven
tion would contain a definition of "consignee" and
would give explicit recognition to the rights enjoyed
by the consignee or other third party under the con
tract of carriage. On the subject of the rights to be
enjoyed by the consignee, draft provisio; C (part
three of the report, at para. 12) stated: "the consignee
shall .have the rights of the shipper and, in addition,
any nghts conferred on him under article [3 (4) 1".

B. DISCUSSION BY THE WORKING GROUP

(1) "Consignee"

97. Most members of the Working Group sup
ported the inclusion of a definition of the term "con
signee" along the lines proposed in draft provision C
(part three of the report, at para. 12) which orovided:
"'Consignee' means the person entitled to take delivery
of the goods under the contract of carriage". Some
representatives were in favour of deleting the reference
to "contract of carriage" in the definition, while some
other representatives preferred the substitution of "bilI
of lading" for that term. Other representatives favoured
the ~e~ention of the definition as it appeared in draft
provIsion C. It was also proposed that the words "in
accordance with this Convention" be added at the end
of the definition of "consignee".

~8. ~he Working Grou~ ?onsidered the desirability
of Illcludmg a general prOVISiOn on the legal position
of the consignee. Some representatives observed that
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104. Following the discussion by the Working
Group, this subject was referred to the Drafting Party.
The report of the Drafting Party read as follows:

REPORT OF THE DRAFTING PARTYC.

formulating such a proVIsIOn was difficult, since the ~l~ng the. l.ines of either the proposal made by France
legal position of the consignee would vary according ill ItS addItIonal reply to the UNCITRAL questionnaire
to whether or not a bill of lading was issued. It was (A/CN.9/WG.III/WP.18) or draft proposal B in the
noted that specific aspects of the position of the report of the Secretary-General (part three of the
consignee were set forth in rules already approved by report, at para. 12).
the Working Group and that a general provision on
this question was not necessary. One representative
noted that it was important to state the rights of the
consignee in the absence of a bill of lading. The
Working Group decided not to include a general
provision on the legal position of the consignee.

(2) "Contract of carriage"

99. The Working Group considered the issue of
a possible definition of the term "contract of car
riage". Some representatives stated that such a defini
tion was necessary since the Working Group had
decided to make the revised Convention applicable
whenever there was a contract for the carriage of
goods by sea, and not to make the application of the
Convention dependent on the issuance of a bill of
lading. It was also noted that a definition of the term
was desirable since its meaning might be unclear in
some legal or linguistic settings. One representative
was of the view that since the Working Group had
decided at its sixth session not to define the term
"charter-party", it should not now define "contract
of carriage". On the other hand, other representatives
stated that the lack of a definition of "charter-party"
made it important to include a definition of "contract
of carriage" in order to clarify. the distinction between
these terms. In reference to this point, one represen
tative noted that the reference to the agreement to
move "specific goods" in the proposed definition would
be useful in distinguishing contracts of carriage from
charter-parties. Some other representatives stated that
the term "contract of carriage" was well known, much
utilized in practice, and it was difficult to imagine that
it would be given any meaning other than the obvious
one.

100. Some of the representatives favouring the
inclusion of a definition of "contract of carriage" in
the Convention noted that the definition should include
a reference to the carrier's obligation to deliver the
goods. In this regard it was noted by one represen
tative that if a definition was to be included in the
Convention, it would have to be a comprehensive one
covering every aspect of the carrier's responsibilities.

101. Some representatives expressed concern about
the proposed phrase "from one port to another", since
what constitutes a port is uncertain. One representative
was of the view that use of this phrase was too narrow
since the goods could suffer damage in the course of
their delivery to the consignee, which would be later
than the time the goods had reached the port of
destination.

102. One representative was of the opinion that
adoption of either the French proposal or of draft
provision B in the report of the Secretary-General
would create difficulties in those jurisdictions which
considered the consignee to be a party to the contract
of carriage.

103. The Working Group decided to include a
definition of "contract of carriage" in the Convention,

PART III OF THE REPORT OF THE DRAFTING PARTY

Definitions of "consignee" and "contract of carriage"

(a) The Drafting Party formulated draft texts to reflect
the views expressed during the Working Group's discussion on
definitions of "consignee" and "contract of carriage". The
Drafting Party recommended the following definitions:

(1) "Consignee" means the persons entitled to take delivery
of the goods.

(2) "Contract of carriage" means a contract whereby the
carrier agrees with the shipper to carry by sea, against
payment of freight, specified goods from one port to
another where delivery is to take place.

Note on the proposed draft definitions

(b) With respect to the definition of "consignee", some
representatives favoured the addition of the words "...under
the contract of carriage" at the end of the definition.

D. CONSIDERATION OF THE REPORT OF THE DRAFTING
PARTY (PART III)

105. The Working Group considered and approved
~he a~ove part of the r~I?Ort of the Drafting Party,
mcludmg the draft defimtlOns proposed therein. The
following reservations and comments were made with
regard to the report of the Drafting Party:

(a) One representative reserved his position with
respect to the definition of "consignee", since the word
consignee appeared in different contexts in the draft
provisions already approved by the Working Group.
As a result, the definition could lead to confusion and
inconsistency.

(b) A number of representatives expressed the
view that the words "under the contract of carriage"
should be added to the definition of "consignee".

(c) Several representatives were of the opinion
that the definition of "consignee" should be completed
by a provision which would define the legal relation
ship between the carrier and the person entitled to
take delivery of the goods. Such a provision was not
needed in the 1924 Brussels Convention since that
Convention applied only to carriage under bills of
lading. However, in the context of the draft provisions
prepared by the Working Group, such a provision was
necessary in order to cover cases where no bill of
lading had been issued. In national legislations there
did not exist any legal mechanism which would permit
the consignee to exercise the rights of the shipper who
concluded the contract of transport.

(d) One representative suggested that a definition
of "shipper" be added to the revised Convention.
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IV. FUTURE WORK

106. Under the terms of reference set forth by
the Commission at its fifth session, the Working Group
was requested, inter alia, to "keep in mind the pos
sibility of preparing a new convention as appropnate,
instead of merely revising and· amplifying the rules in
the International Convention for the Unification of
Certain Rules relating to Bills of Lading (1924 Brus
sels Convention) and the Brussels Protocol, 1968".88
Accordingly, the Working Group considered whether
the provisions prepared by it in respect of the respon
sibihty of ocean carriers for cargo should be incor
porated in a second protocol to the 1924 Brussels
Convention or should, instead, form the subject-matter
of a new convention.

107. Some representatives were of the opinion
that, in view of the possible economic implications of
the new rules and the interrelationship between those
rules and the 1924 Brussels Convention and 1968
Brussels Protocol, a decision on this point should be
deferred. However, most representatives took the view
that the scope of the draft provisions approved by the
Working Group would make it difficult to link them,
by way of a protocol, to the 1924 Brussels Convention
and that to do so would create confusion. The Work
ing Group therefore decided that its future work in
respect of carrier responsibility should be carried out
with a view to establishing a new convention. Accord
ingly, it requested the Secretariat to structure the draft
provisions approved by the Working Group in the
form of a convention and to submit a draft of such
a convention to its eighth session for a second reading.
It was noted that the revised compilation of draft
provisions on carrier responsibility (A/CN.9/WG.III/
WP.16) could be used as a basis for the preparation
of such draft convention.

108. Since time was not available to permit full
consideration of all the topics indicated in the provi
sional agenda and annotations (A/CN.9/WG.III/L.3),
it was agreed to take up the topics not yet considered
at the eighth session of the Working Group. These
topics are the following:

General rule on liability of the shipper
Dangerous goods

88 Report of the United Nations Commission on Interna
tional Trade Law on the work of its fifth session (1972),
Official Records of the General Assembly, Twenty-seventh Ses
sion, Supplement No. 17 (A/8717), para. 51; UNCITRAL
Yearbook, vol. III: 1972, part one, II, A.

Notice of loss
General average
Relationship of convention with other maritime con-

ventions.
In order to facilitate the preparation of the document
ation for the Working Group's eighth session, the
Secretariat suggested, and the Working Group was
agreed, that any comments and observations regarding
these topics and other relevant matters from members
of the Working Group and observers should reach the
Secretariat before 1 December 1974.39

109. The observer of UNIDROIT submitted and
introduced to the Working Group a document entitled
"First results of the UNIDROIT enquiry on gold
clauses in international conventions", prepared by that
organization. The Working Group took note with ap
preciation of this document.

110. The Working Group noted that under the
schedule of meetings envisaged by the Commission at
its seventh session, the Working Group would hold
its eighth session at United Nations Headquarters in
New York from 27 January to 7 February 1975.40

Several representatives observed that the fourth session
of the UNCTAD Working Group on International
Shipping Legislation was scheduled to take place at
Geneva at the same time. Since several representatives
serving on the UNCITRAL Working Group also
served on the UNCTAD Working Group, the Sec
retariat was requested to arrange, if possible, for the
rescheduling of the eighth session of the UNCITRAL
Working Group.

39 For consideration by the Working Group at its eighth
session, one representative introduced a proposal dealing with
the situation where the consignee or holder of a bill of lading
fails to collect the goods within a reasonable period after their
arrival at the port of discharge. Another representative intro
duced a proposal, also for consideration at the next session,
defining the relationship between the revised Convention and
the rules of other conventions and of national law dealing
with liability for damage caused by a nuclear incident. One
observer introduced the observations of his organization re
garding the draft texts approved by the Working Group at its
previous sessions and reproduced in the revised compilation
(A/CN.9/WG.III/WP.16); the Working Group decided to
consider these observations during the second reading of the
revised Convention at its forthcoming eighth session.

40 Report of the United Nations Commission on Interna
tional Trade Law on the work of its seventh session, Official
Records of the General Assembly, Twenty-ninth Session, Sup
plement No. 17 (A/9617), para. 85 (d); uNCITRAL Year
book, vol. V: 1974, part one, II, A.
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2. Fourth report of the Secretary-General on responsibility of ocean carriers for cargo: bills of
lading (A/CN.9/96/Add.I).

CONTENTS

Paragraph

( 1) New definitions proposed in part one

(2) Proposed structure of draft articles on
contents and legal effect of documents
evidencing the contract of carriage

9-14

1-2

3-8

1

2-10

2-7

8-10

20-21

22-23

24-27

11-27

68-74

68-69

70·74

12-15

16-23

Definition of "contract of carriage" .....••..•.•

Legal relationship of carrier and the person entitled
to take delivery of the goods ..•..•......•.....

A. Introduction

B.
C.

PART THREE. DEFINITION OF CONTRACT OF
CARRIAGE AND LEGAL POSI
TION OF THE CONSIGNEE

A. Introduction ...........•...•..••...•...•....

B. Current law and practice .

( 1) Why letters of guarantee are issued .

(2) Legal effect of letters of guarantee ...•....

C. Possible approaches regarding the validity and
effect of letters of guarantee ..........•.•....

(1) No provision in the Convention on the
subject of letters of guarantee ....•••..•.•

(2) Invalidity of letters of guarantee .

(a) Convention provision invalidating all
letters of guarantee by shipper to
carrier .....•.............•.....•

(b) Convention provision invalidating let
ters of guarantee issued in return for
incorrect statement or omission of in-
formation on the bill of lading .

(3) Full responsibility of the carrier to third
persons for knowing mis-statements or omis-
sions ....................•............

Paragraph

II. DOCUMENTS OTHER THAN BILLS OF LADING EVIDENC
ING THE CONTRACT OF CARRIAGE ...•.•••••••••••

A. Current law ..................•.........

B. Alternative approaches •..........••••...•

Annex

PART TWO. VALIDITY AND EFFECT OF LET
TERS OF GUARANTEE

57-65

57-58

59

62-65

66-67

60-61

48-50

42-52
44-47

1-2

3-67

3

1-4

51-52

53-56

4-67

4-13
14-15
16-17
18-25
26-30
31-37
38-39
40-41

GENERAL INTRODUCTION .

PART ONE. CONTENTS AND LEGAL EFFECT
OF ISSUANCE OF BILLS OF LAD
ING OR OTHER DOCUMENTS EV
IDENCING THE CONTRACT OF
CARRIAGE

Introduction .....•.....•........................

I. BILLS OF LADING •••••••••••••••••••••••••••

A. Provisions in the Brussels Convention of 1924
and Brussels Protocol of 1968 concerning
contents and legal effect of bills of lading .. ,

B. Ambiguities in the present rules and suggested
clarifications .

( 1) Meaning of the term "bill of lading" .
(2) Introductory provision of article 3 (3)
(3) Article 3 (3) (a) ..

(4) Article 3 (3) (b) .

(5) Article 3 (3) (c) .

(6) General proviso to article 3 (3) .
(7) Bulk cargo .
(8) Containerized cargo .............•.
(9) Possible additions to list of required

contents of bills of lading .
(a) Name of the contracting carrier
(b) Place and date of issuance of

lading ..
(c) Other possible required informa-

tion .

(0) "Shipped" bills of lading-article 3 (7)

( 11 ) Contents of bill of lading as evidence
against the carrier-article 3 (4) .

(a) Current law .
(b) Revision of article 3 (4) of 1924

Convention ..............•..
(c) Revision of article 1 (1) of 1968

Protocol .........•..........
(d) Effect of omitting required in

formation from bills of lading ..

(12) Indemnity of the shipper-article 3 (5)

GENERAL INTRODUCTION

1. The present study is the fourth in a series of re
ports prepared by the Secretary-Generall to assist in the
work on international shipping legislation by the United
Nations Commission on International Trade Law
(UNCITRAL). At its fourth session, UNCITRAL
decided to establish an enlarged Working Group on
International Legislation on Shipping2 and further
resolved that:

1 The first report of the Secretary-General on responsibility
of ocean carriers for cargo: bills of lading (A/CN.9/63/Add.l;
UNCITRAL Yearbook, vol. III: 1972, part two, IV, annex)
was prepared to assist the Working Group on International
Legislation on Shipping (hereinafter "Working Group") at its
third and fourth (special) sessions. That report dealt with the
following topics: the period of carrier responsibility; respon
sibility for deck cargoes and live animals; clauses of bills of
lading confining jurisdiction over claims to a selected forum;

"The rules and practices concerning bills of lad-
ing, including those rules contained in the Interna-

and approaches to basic decisions concerning allocation of
risks between the cargo owner and the carrier. The second reo
port of the Secretary-General on responsibility of ocean carriers
for cargo: bills of lading (A/CN.91761Add.l; UNCITRAL
Yearbook, vol. IV: 1973, part two, IV, 4) was prepared to
assist the Working Group at its fifth session. The second report
covered these subjects: unit limitation of liability; transship
ment; deviation; the period of limitation; definitions under
article 1 of the Convention; and elimination of invalid clauses
in bills of lading. The third report of the Secretary-General on
responsibility of ocean carriers for cargo: bills of lading (AI
CN.9/88/Add.I; UNCITRAL Yearbook, vol. V: 1974, part
two, III, 2) was prepared to assist the Working Group at its
sixth session. The third report examined the following matters:
delay; geographic scope of application; documentary scope of
application; and invalid clauses in bills of lading.

2 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8717, para. 19; UNCITRAL
Yearbook, vol. II: 1971, part one, II, A).
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tional Convention for the Unification of Certain
Rules of Law relating to Bills of Lading (the
Brussels Convention 1924) and in the Protocol
to amend that Convention (the Brussels Protocol
1968), should be examined with a view to revising
and amplifying the rules as appropriate, and that
a new international convention may if appropriate
be prepared for adoption under the auspices of the
United Nations."3
2. At its sixth session the Working Group decided

that at its seventh session it would consider, inter alia,
the following topics: the contents of the contract for
carriage of goods by sea, the validity and effect of
letters of guarantee, and the protection of good faith
purchasers of bills of lading.4 At that session the
Working Group requested the Secretary-General to
prepare a report dealing with these matters and, also
to consider in the report "a possible definition of

3 Ibid. The Commission decided at its seventh session that
the Working Group should "continue its work under the terms
of reference set forth by the Commission at its [the Commis
sion's] fourth session". (Report of the United Nations Com
mission on International Trade Law on the work of its seventh
session 13-17 May 1974), Official Records of the General
Assembly, Twenty-ninth Session, Supplement No. 17 (A/9617,
para. 53; UNCITRAL Yearbook, vol. V: 1974, part one,
II, A).

4 Report of the Working Group on the work of its sixth ses
sion, Geneva, 4-20 February (hereinafter cited as Working
Group report on sixth session) (A/CN.9/88, paras. 148-149;
UNCITRAL Yearbook, vol. V: 1974, part two, III, 1). Draft
provisions approved by the Working Group at its first six
sessions may be found in document A/CN.9/WG.I1I/WP.16
(Revised compilation of draft provisions on carrier responsi
bility: note by the Secretariat).

'contract of carriage' and the position, with respect to
the carrier, of the person entitled to take delivery of
the goods".5

3. This report is presented in response to the
request of the Working Group referred to at paragraph
2 above. Part one deals with the topic of the contents
and legal effect of documents evidencing the contract
of carriage; part two examines the validity and effect
of letters of guarantee; part three considers possible
definitions of the terms "contract of carriage" and
"consignee" and discusses the legal position with
respect to the carrier of the person entitled to take
delivery of the goods.

4. The Secretary-General circulated a question
naire to Governments and interested international or
ganizations on the topics of the contents of documents
evidencing the contract of carriage, the validity and
effect of letters of guarantee, and the protection of
good faith purchasers of bills of lading. The replies
received by the Secretariat, as well as a copy of the
questionnaire, were made available to the Working
Group as documents A/CN.9/WG.III/L,2 and A/
CN.9/WG.III/L,2/Add.l and Add.2. In addition,
in response to a supplementary questionnaire, the Sec
retariat has received a reply dealing with a possible
definition of the term "contract of carriage" and with
the legal relationship between the carrier and the
person entitled to take delivery of the goods; this reply
is reproduced as document A/CN.9/WG.III/WP.18.
The comments and replies received by the Secretariat
are referred to at relevant points in the present report.

5 Working Group report on sixth·· session, para. 151.

PART ONE: CONTENTS AND LEGAL EFFECT OF ISSUANCE OF BILLS OF LADING OR OTHER
DOCUMENTS EVIDENCING THE CONTRACT OF CARRIAGE

INTRODUCTION

1. The Working Group at its sixth session decided
that at the seventh session it would consider, among
other topics, the contents of the contract for carriage
of goods by sea and the protection accorded to a good
faith purchaser of a bill of lading,l and requested the
Secretary-General to prepare a report dealing, inter
alia, with these topics.2 The Working Group further
decided that this report "should focus, as regards
'contents of the contract of carriage', on the contents
of the bill of lading or other document evidencing the
contract of carriage, bearing in mind that different
provisions may be necessary to deal with the various
types of documents. In particular, it would seem nec
essary to require that the bill of lading contain in
formation different from that required in relation to
transport documents of a more simple type."3

2. The subject-matter under discussion encom
passes two distinct problems: first, the contents and
legal effect of the document known as "bill of lading";
second, the development of rules on the. contents and

1 Report of the Working Group on International Legislation
on Shipping on the work of its sixth session, Geneva, 4 to 20
February 1974 (A/CN.9/88; UNCITRAL Yearbook, vol. V:
1974, part two, III, 1, hereinafter cited as "Working Group,
report on sixth session"), paras. 148-149.

2 Ibid., para. 151. '
3 Ibid., para. 152.

legal effect of other, less formal documents evidencing
the contract of carriage. Chapter I of this report will
examine the rules applicable to bills of lading. Chapter
II of the report will examine the possible development
of rules governing the contents and legal effect of any
documents other than "bills of lading" that may be
issued evidencing the contract of carriage.

CHAPTER I. BILLS OF LADING

A. PROVISIONS IN THE BRUSSELS CONVENTION OF
1924 AND THE BRUSSELS PROTOCOL OF 1968 CON
CERNING CONTENTS AND LEGAL EFFECT OF BILLS
OF LADING

3. The provisions quoted below are from the
Brussels Convention of 1924,4 with the exception of
the underscored language at the end of article 3 (4)
which would be added pursuant to article 1 (1) of
the 1968 Brussels Protoco1.5

4 Hereinafter referred to as "the Brussels Convention".
League of Nations, Treaty Series, vol. CXX, No. 2764, p. 157;
Register of Texts of Conventions and other Instruments Con
cerning International Trade Law, vol. II, p. 130 (United Na
tions publication, Sales No. E.73.V.3) (hereinafter cited as
Register of Texts).

5 Hereinafter referred to as the "Brussels Protocol". Protocol
to Amend the International Convention for the Unification of
Certain Rules Relating to Bills of Lading, signed at Brussels
on 25 August 1924; Brussels, 23 February 1968; Register of
Texts, p. 180.
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Article 3

3. After recelVlng the goods into his charge,
the carrier or the master or agent of the carrier
shall, on demand of the shipper, issue to the shipper
a bill of lading showing among other things:

(a) The leading marks necessary for identifi
cation of the goods as the same are furnished in
writing by the shipper before the loading of such
goods starts, provided such marks are stamped or
otherwise shown clearly upon the goods if un
covered, or on the cases or covering in which such
goods are contained, in such a manner as should
ordinarily remain legible until the end of the voyage;

(b) Either the number of packages of pieces,
or the quantity, or weight, as the case may be, as
furnished in writing by the shipper.

(c) The apparent order and condition of the
goods.

Provided that no carrier, master, or agent of the
carrier shall be bound to state or show in the bill
of lading any marks, number, quantity, or weight
which he has reasonable grounds for suspecting
not accurately to represent the goods actually re
ceived or which he has had no reasonable means
of checking.

4. Such a bill of lading shall be prima facie
evidence of the receipt by the carrier of the goods
as therein described in accordance with paragraph
3 (a), (b) and (c). However, proof to the contrary
shall not be admissible when the bill of lading has
been transferred to a third party acting in good
faith.

5. The shipper shall be deemed to have guar
anteed to the carrier the accuracy at the time of
shipment of the marks, number, quantity and weight,
as furnished by him, and the shipper shall indemnify
the carrier against all loss, damages, and expenses
arising or resulting from inaccuracies in such par
ticulars. The right of the carrier to such indemnity
shall in no way limit his responsibility and liability
under the contract of carriage to any person other
than the shipper.

7. After the goods are loaded, the bill of lading
to be issued by the carrier, master, or agent of the
carrier to the shipper shall, if the shipper so de
mands, be a "shipped" bill of lading, provided that
if the shipper shall have previously taken up any
document of title to such goods, he shall surrender
the same as against the issue of the "shipped" bill
of lading. At the option of the carrier such document
of title may be noted at the port of shipment by
the carrier, master, or agent with the name or
names of the ship or ships upon which the goods
have been shipped and the date or dates of shipment,
and when so noted, if it shows the particulars
mentioned in paragraph 3 of article 3, it shall for
the purpose of this article be deemed to constitute
a "shipped" bill of lading.

B. AMBIGUITIES IN THE PRESENT RULES AND
SUGGESTED CLARIFICATIONS

(1) Meaning of the term "bi/rof lading"

4. The term "bill of lading" is not defined either
in the Brussels Convention of 1924 or in the 1968
Protocol thereto. While the phrase "bill of lading"
appears repeatedly,6 the only provision resembling a
definition may be found in article 1 (b) of the 1924
Convention, where "contract of carriage" is defined as
applicable only to "contracts of carriage covered by a
bill of lading or any similar document of title".

5. The terms "bill of lading" and "document of
title" are given different meanings in various legal and
commercial settings. As was noted in the third report
of the Secretary-General, in some settings "bill of
lading" may include a non-negotiable (or "straight")
bill of lading; similarly, the term "document of title"
is also given varying interpretations.7 Consequently, a
more precise definition of the term "bill of lading" may
be useful, particularly if the Working Group should
decide to establish rules as to the contents and legal
effect of "bills of lading" that differ from the rules
applicable to other, less formal documents evidencing
the contract of carriage.

6. At its sixth session the Working Group ap
proved, for the purpose of its deliberations, the fol
lowing provisional definition: "bill of lading means a
bill of lading or any similar document of title".8 It
will be noted that the above provision does not define
the term "bill of lading" except by repeating that term
and by adding the phrase "or any similar document
of title", which is likewise subject to the ambiguities
outlined above.

7. The replies of a number of States, focusing on
the negotiable character of bills of lading, proposed
that the required contents of "negotiable" bills of
lading be expanded and made more definite by in
cluding provisions as to the person to whom the bill
of lading could be made out, the method for trans
ferring bills of lading and the person to whom the
carrier must deliver the goods covered by a bill of
lading.9 One reply suggested that the revised convention

6 See articles 1 (b), 3 (3), 3 (4), 3 (6), 3 (7), 4 (5), 5,
6, 10 of the Brussels Convention of 1924, and articles 1 (1),
2 (a), 2 (c), 2 (f), 2 (11), 5, 6 of the 1968 Protocol.

7 See third report of the Secretary-General on responsibility
of ocean carriers for cargo: bills of lading, part three, section
B, paras. 4-13 (A/CN.9/88/Add.l; UNCITRAL Yearbook,
vol. V: 1974, part two, III, 2).

8 Working Group report on sixth session, para. 48 (b) (ii).
9 See Sweden (A/CN.9/WG.III/WP.I0/Add.l, pp. 126-127),

Norway (A/CN.9/WG.III/WP.10/Add.l, pp. 19-20), Austra
lia (A/CN.9/WG.III/L,2, pp. 7-8), Czechoslovakia (A/CN.9/
WG.IlI/L.2, p. 14), Ethiopia (A/CN.9/WG.III/L,2, p. 16),
France (A/CN.9/WG.III/L,2, p. 19), Italy (A/CN.9/WG.IlI/
L,2, p. 25), Pakistan (A/CN.9/WG.III/L.2, pp. 36-37, 41),
Secretariat of the Asian-African Legal Consultative Commit
tee (A/CN.9/WG.III/L,2, pp. 54-56, 60), International Union
of Marine Insurance (A/CN.9/WG.IlI/L,2, p. 67). The third
UNCITRAL questionnaire on bills of lading dealt, inter alia,
with the contents and legal effect of documents evidencing the
contract of carriage. The replies to that questionnaire may be
found in replies to the third questionnaire on bills of lading
submitted by governments and international organizations for
consideration by the Working Group (hereinafter referred to
as replies to third UNCITRAL questionnaire),,(A/CN.9/
WG.IlI/L,2 and Add.l and Add.2 thereto). .'.
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14 See T. G. Carver, Carriage by Sea, vol. II, 12th ed.,
London, 1971, pp. 1048-1049.

15 See paragraphs 5 and 7, aboTe.

10 Czechoslovakia (A/CN.9/WG.III/L.2, p. 14). . ..
11 Several replies observed that rules on the negotiabilIty

of ocean transport documents with respect to the rights of
successive holders needed to be related to national laws con
cerning documentary credits and their negotiability, and ex
pressed the view that the revised convention should not be
extended to cover such questions traditionally resolved by
legislation dealing specifically with negotiable instruments. See
Belgium (A/CN.9/WG.III/L.2, p. 12), Khmer Republic (AI
CN.9/WG.III/L.2, p. 28), Netherlands (A/CN.9/WGJII/L.2,
p. 29) United Kingdom of Great Britain and Northern Ireland
(howe~er, without any objection in principle) (A/CN.91
WG.IJI/L.2, p. 46), International Chamber of Commerce
(A/CN.9/WG.IIJ/L.2, p. 65), Canada (A/CN.9/WG.IJI/L.21
Add. 1). The reply of the Comite Maritime International noted
that "such a regulation may very well be too ambitious, pa.r
ticularly considering the diminished use of bills of lading In
modern carriage of goods by sea" (A/CN.9/WG.IIJ/L.2,
p.64).

12 See foot-note 9, above.
13 A further implication of such a provision, generally rec

ognized in national law and reinforced by specific clauses to
this effect in bills of lading,· is that the person to whose "order"
the bill of lading was issued must make an appropriate en
dorsement when transferring the bin of lading to a third per
son. In addition, bills of lading are often issued in a specified
number of originals and state that the goods may be delivered
to the possessor of one of the originals. Although bills of
lading are rarely issued to "bearer", there seems no reason for
excluding such a document from the definition of the term
"bill of lading".

should give "a definition of bill of lading as negotiable other third person who took the bill of lading in good
document".10 It should be noted that definition of the faith.
term "bill of lading" need not involve issues concerning 10. Draft provision A-I, which follows, reflects
the allocation of rights between successive holders of an attempt to reconcile the interest in uniformity with
the bill of lading when a bill of lading is in fact trans- the desire to preserve flexibility:
ferred or negotiated. It is presumed that the Working
Group would wish the defi1?'ition cast in the setti1?'g of Draft provision A-I
rules that involve only the nghts between the consignee "Bill of lading" means a document which evi-
(or other holder of the bill of lading) and the carrierY dences [the receipt of goods and] a contract for

[their] carriage and by which a carrier undertakes
8. It has been proposed that the revised convention to deliver the goods only to a person in possession

include a provision to the effect that a "bill of lading" of the document. A provision in the document that
under the Convention must be issued either to "the the goods are to be delivered to the order of a named
order" of a designated person or to "bearer"~12 In person, or to bearer, constitutes such an undertaking.
considering this proposal the Working Group will wish
to reconcile two conflicting interests: (1) the interest 11. The first sentence of draft provision A-I states
in uniformity and definiteness, and (2) the interest as a general rule that under a bill of lading "a carrier
in flexibility and adaptability to the varying forms of undertakes to deliver the goods only to a person in
expression used in different commercial and language possession of the document". Thus a document could
settings. qualify as a bill of lading by employing provisions

which achieve this result, even if the words "to order"
9. Limiting the phrase "bill of lading" to docu- or "bearer" do not appear in the document. This flex-

ments bearing the precise "to order" or "bearer" lan- ibility may be desirable in view of the reference in
guage responds to the first interest mentioned. in the some documents "to order or assigns" or "to assigns"
preceding paragraph. On the other hand, the mterest of the document,14 and in view of the problems that
in flexibility and a?aptabili!y ~ould be serve? by could arise under a more rigid rule when the document
formulating the reqUired deSignatIO!! of the consignee is issued in various languages which arguably deviate
in more general terms. The essential consequence of in form, but not in substance, from the terminology
providing in the bill of lading that the goods are to ("order" or "bearer") specified in the Convention.
be delivered only "to order" of a designated person In the interest of clarification, the second sentence of
or to "bearer" is that the carrier, to be safe, may only the draft provision adds that "a provision in the doc-
deliver the goods to the possessor of the document.1S ument that the goods are to be delivered to the order
It is this result that makes such a document a safe of a named person, or to bearer" constitutes the
and effective device for controlling the right to delivery undertaking described in general terms in the first
of the goods while they are in the possession of the sentence; as a consequence there could be no doubt
carrier. Recognition of the fact that this document that documents employing the specified terminology
will often be utilized for transactions involving transfer would be "bills of lading" under the convention.
of "title" to the goods provided the reason for the 12. Should the Working Group prefer to emphasize
provision added. ?y the 19?8 Brussels Pro!ocol to uniformity in the terminology employed in bills of
article 3 (4) glVlng protection to the consignee or lading, it may wish to consider the following draft

provision A-2:
Draft provision A-2

"Bill of lading" means a document which evi
dences [the receipt of goods and] a contract for
[their] carriage and by which a carrier undertakes
to deliver the goods to the order [or assigns] of a
named person, or to bearer.
13. Both draft provisions A-I and A-2 would

define "bills of lading" in a manner that is consistent
with commercial practice, i.e., as documents controlling
delivery of the goods, while avoiding complications
which would arise from utilization of the concepts of
"negotiability" and "document of title" which carry
varying connotations under different national legal
systems.15

(2) Introductory provision of article 3 (3)

14. The introductory provision of article 3 (3)
of the 1924 Brussels Convention reads as follows: "3.
After receiving the goods into his charge, the carrier
or the master or agent of the carrier shall, on demand
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of the shipper, issue to the shipper a bill of lading
showing among other things:".

15. Under this provision the carrier is only obli
gated to issue a bill of lading containing the information
required by article 3 (3) of the 1924 Convention if
the shipper makes a demand on the carrier to issue
a bill of lading.16 Commercial flexibility is preserved
by giving the shipper the option of deciding whether
or not he wishes that the goods be covered by a bill
of lading. The information that must be included in
the bill of lading, once the shipper has made a demand
for its issuance, is set forth in article 3 (3) of the
1924 Brussels Convention. Three types of required
information are specified in article 3 (3), under sub
paragraphs (a), (b) and (c). This report will first
consider each of these subparagraphs separately, and
will then examine the general proviso at the end of
article 3 (3) since that proviso relates to the whole of
article 3 (3).

(3) Article 3 (3) (a)

16. Under article 3 (3) (a) of the Brussels Con
vention of 1924 the bill of lading shall show:

"(a) The leading marks necessary for identifi
cation of the goods as the same are furnished in
writing by the shipper before the loading of such
goods starts, provided such marks are stamped or
otherwise shown clearly upon the goods if uncovered,
or on the cases or coverings in which such goods
are contained, in such a manner as should ordinarily
remain legible until the end of the voyage."

17. According to the terms of article 3 (3) (a) ,
the carrier must note on the bill of lading "the leading
marks necessary for identification of the goods" as
furnished by the shipper, provided such marks appear
clearly "in such a manner as should ordinarily remain
legible until the end of the voyage." This subparagraph
(a) has not been the subject of comment in the replies
to the Secretariat inquiry,17 and it appears that this
nrovision may be retained without substantial change.
The Working Group may wish to consider deletion
of the phrase "before the loading of such goods starts",
since in cases where bills of lading are to be issued
only after the loading process has commenced, there
seeins no reason to require that the shipper's statement
as to the marks be furnished prior to the com
mencement of the loading process. 18

(4 ) Article 3 (3) (b)

18. Under article 3 (3) (b) of the 1924 Brussels
Convention the bill of lading shall show:

16 According to Carver, "the carrier is not bound by this
rule to deliver any bill of lading at all, or a bill of lading
complying with the rule, unless the shipper demands it. If the
shipper is issued with a bill of lading which does not comply
with the rule, and makes no complaint, the rights of the in
dorsees of the bill will be governed by its actual terms." T. G.
Carver, Carriage by Sea, vol. I, p. 237. See also P. Manca,
International Maritime Law, vol. II, Antwerp, 1970, p. 176.

17 A/CN.9/WG.III/L.2 and Add.1 and Add.2.
18 The general proviso to article 3 (3) as a whole is believed

sufficient to protect the carrier in cases where he suspects
that the information as to marks furnished by the shipper is
inaccurate or where the carrier lacks reasonable means for
checking the marks. (For discussion of the proviso see para
graphs 31-37 below).

"( b) Either the number of packages or pieces,
or the quantity, or weight, as the case may be as
furnished in writing by the shipper;". '

19. Article 3 (3) (b) requires the carrier to show
on the bill of lading only those items that are "fur
nished in writing by the shipper". In addition, sub
paragraph (b), like subparagraph (a), is subject to
the general proviso at the end of article 3 (3) of
the 1924 Convention whereby the carrier need not
show on the bill of lading such items furnished by the
shipper which the carrier "has reasonable orounds for
suspecting not accurately to represent the goods actu
ally received or which he has had no reasonable means
of checking".

20. Under subparagraph (b), problems of con
struction have arisen which may be illustrated by the
following case. The shipper furnishes in writing the
following information: "25 bags; weight 2,500 kilos."
Since subparagraph (b) provides that the carrier shall
state "the number of packages or pieces, or the
quantity or weight", may the carrier in the above
example choose to state in the bill of lading either "25
bags" or "2,500 kilos", at his discretion?

21. A second problem of construction arises if
the carrier in the above example states in the bill of
lading both "25 bags" and "2,500 kilos". In this event,
do the rules of article 3 (4) of the 1924 Brussels Con
vention, binding the carrier to statements made in
the bill of lading, apply to both statements?19 Or, is
the carrier's responsibility under article 3 (4) satisfied
if only one of the statements is correct (Le., 25 bags,
weighing, however, only 10 pounds each)? The latter
interpretation has been urged on the following ground:
article 3 (4) gives effect to bills of lading "as therein
described in accordance with paragraphs (a), (b) and
(c)", and only the quantity or the weight was such a
description (not both), since only one was required
under subparagraph (b); therefore, the carrier is given
the benefit of the alternative provided in subpara
graph (b) even if he lists both quantity and weight. 20
Such a result has considerable practical importance
because it seems to be common practice to state in
bills of lading both the number of packages and the
quantity or weight of the goods. 21

22. On the other hand, it has been held in some
jurisdictions that, if the carrier lists both the number
of packages and the quantity or weight of the goods
and fails to note on the bill of lading any appropriate
reservation to the shipper's statements, under article
3 (4) the carrier is bound by both statements ap
pearing on the bill of lading.22 This approach is sup
ported by the view that the phrase "in accordance with
paragraphs 3 (a), (b) and (c)" in article 3 (4) is
designed to limit the carrier's responsibility to the types

19 For the purpose of the illustration it is assumed that the
general proviso to article 3 (3) is inapplicable, and that the
carrier did not note on the bill of lading any reservation as
to such statements.

20 See S. Dor, Bill of Lading Clauses and the Brussels Inter
national Convention of 1924 (Hague RUles), 2nd ed., London,
1960, p. 88; W. E. Astle, Shipowner's Cargo Liabilities and
Immunities, 3rd ed., London, 1967, p. 96.

21 Dor, Bill of Lading Clauses and the Brussels International
Convention of 1924 (Hague Rules), p. 87.

22 Ibid., pp. 88-89; also W. Tetley, Marine Cargo Claims,
London, 1965, p. 60.
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of statements embraced within those three subpara
graphs, but does not relieve the carrier of respon
sibility for statements of this type when he notes them
on the bill of lading.

23. The legislative history of the 1921 Hague
Rules, which formed the basis for the 1924 Brussels
Convention, supports the position that when the car
rier lists on the bill of lading both the number of
packages and the quantity or weight of the goods, he
should be responsible for both statements under article
3 (4). In their original draft form the 1921 Hague
Rules required the carrier to list: "( 1) the number
of packages or pieces and; (2) as the case may be,
the weight, quantity or measure." During the 1921
Hague Conference these requirements were combined
into one subparagraph as a drafting matter; apparently
there was no intention to alter the substance of the
provision.23

24. The ambiguities that have developed under
article 3 (3) (b) of the 1924 Convention could be
resolved by the following draft provision, which closely
follows the original version of the 1921 Hague Rules:

Draft provision B

(b) The number of packages or pieces, and the
quantity or weight, as the case may be, as furnished
in writing by the shipper;
25. It will be noted that under draft provision B

the carrier would not be required to show on the bill
of lading both the quantity and weight of the goods,
even if both are furnished by the shipper; in such a
case the carrier would have to note only the number
of packages or pieces and either the quantity or the
weight of the goods. This approach is proposed in
view of the added burden on the carrier, and possible
delay in loading, that would occur if the carrier needed
to verify the accuracy of the shipper's statement both
as to quantity and as to weight.24

(5) Article 3 (3) (c)

26. Under article 3 (3) (c) of the 1924 Brussels
Convention, the bill of lading shall show:

"(c) the apparent order and condition of the
goods".
27. Under this subparagraph, unlike subparagraphs

3 (a) and (b), the inclusion of the required statement
in the bill of lading does not depend on the shipper's
furnishing of a written statement. However, the obli
gation of the carrier is limited by the fact that he need
only show the "apparent" order and condition of the
goods.

28. The present language of subparagraph (c) is
perhaps somewhat misleading in requiring that the
carrier note the apparent order and condition of the
"goods". In most situations the carrier can only exam-

23 See foot-note 22, above.
24 If the Working Group is of the view that it would not

unduly burden the carrier to require him to note on the bill
of lading both the quantity and weight of the goods when
both are furnished by the ,shipper, the Working Group may
wish to consider the following draft provision as an alternative
for draft provision B: "(b) The number of packages or pieces,
the quantity and the weight, as the case may be, as furnished
in writing by the shipper;".

ine the exterior of the shipment and thus is in a position
to observe and describe only the condition of the
packaging of the goods. Consequently, writers inter
preting subparagraph (c) have assumed that it permits
the carrier to note the apparent order and condition
of unpackaged goods or the apparent condition of
the packaging of goods received by the carrier in
sealed crates, packages or containers; the carrier is
not normally expected to open packages to ascertain
the condition of their contents.25 It may be noted that
under article 8 (l) (b ) of the 1956 CMR (road)
Convention26 and under article 12 (3) of the 1970
CIM (rail) Convention,27 the carrier is to note on
the transport document the apparent condition of the
packaging of the goods. The Working Group may wish
to consider the following draft provision designed to
avoid possible future difficulty:

Draft provision C

(c) The apparent order and condition of the
goods including their packaging;

29. There is, however, a further and more funda
mental problem concerning the packaging of goods.
The basic rules on responsibility of the carrier, ap
proved by the Working Group at its sixth session,28
make the carrier liable for damage "resulting from loss
of or damage to the goods, as well as from delay in
delivery". If read literally, the above provision would
arguably free the carrier from responsibility for loss
of or damage to the crates, containers or packaging
within which the goods are enclosed.29 To avoid pos
sible misunderstanding on this score, the Working
Group may wish to consider enlarging the definition
of "goods"30 to include crates, containers or other
packaging of the goods if such were furnished by the
shipper. This result could be achieved by amending
the definition of "goods" in the following manner:

Draft provision D

2. "Goods" includes goods, wares, merchandise
and articles of every kind whatsoever, including live
animals and crates, containers and other packaging
furnished by the shipper.

25 R. Rodiere, Traite General de Droit Maritime, Vol. II,
Paris, 1970, para. 453; M. Pourcelet, Le transport maritime
SOlIS connaissement, Montreal, 1972, p. 24. The reply of France
shows that in some jurisdictions at least, the carrier is already
required to note any inadequacy i!l packing since it affects the
"apparent order and condition of the goods".

26 Convention on the Contract for the International Carriage
of Goods by Road, signed at Geneva, 19 May 1956; United
Nations, Treaty Series, vol. 399, p. 189 (hereinafter cited as
"CMR Convention").

27 International Convention Concerning the Carriage of
Goods by Rail, signed at Berne, 25 October 1952; United
Nations, Treaty Series, vol. 241, p. 336, as amended in 1961
and 1970. Although the 1970 revision is not yet in force, that
version, hereinafter cited as "1970 CIM Convention", is cited
throughout this report since it is expected to come into force
during 1975.

28 Working Group report on sixth session, para. 26 (a);
revised compilation of draft provisions on carrier responsibility
(hereinafter referred to as "revised compilation") (A/CN.9/
WG.I1I/WP.16), article II-B.

29 On the other hand, containers were specifically taken into
account in the formulation of the limits on carrier liability.
See article II-C, paragraph 2, in the revised compilation.

30 Revised compilation, article I-C (2).
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30. The Working Group may decide that adoption
of draft provision D would make draft provision C
unnecessary, since draft provision D would make it
clear that the term "goods" included any packaging
furnished by the shipper. Therefore, when describing
"the apparent order and condition of the goods", in
the case of containerized or packaged goods the carrier
would have the obligation to describe the condition
of those "goods" that he is in a position to evaluate,
i.e., the container or packaging.

(6) General proviso to article.3 (3)

31. The general proviso to article 3 (3) of the
1924 Brussels Convention reads as follows:

"Provided that no carrier, master, or agent of
the carrier shall be bound to state or show in the
bill of lading any marks, number, quantity, or weight
which he has reasonable grounds for suspecting
not accurately to represent the goods actuaJly re
ceived or which he has had no reasonable means of
checking."
32. The present general proviso to article 3 (3),

if read literally, merely authorizes the carrier to omit
from the bill of lading certain types of statements
supplied by the shipper. However, it is common com
mercial practice for the carrier to include in the bill
of lading suspect or unverified information, furnished
by the shipper according to 3 (3) (a) and (b), to
gether with the carrier's reservations as to its ac
curacy.:n While most courts have recognized such
reservations by the carrier as effective if stated on the
bill of lading,32 some other courts have refused to do
so on the theory that the carrier should not have in
serted the unverifiable or suspect information in the
bill of lading.33

33. The shipper and the carrier may also find it
useful to include in the bill of lading, albeit with
certain reservations, statements by the shipper falling
outside the purview of article 3 (3) (a) and (b) and
recognized to be unverifiable by the carrier.34 An
example of such information is a statement by the
shipper describing goods that he is shipping in a scaled
container and as to which the carrier would note "said
to contain".

34. The Working Group may wish to consider an
approach whereby the carrier would be obligated to
include in the bill of lading any written statements
furnished by the shipper that fall within the scope of

31 e.g., "Weight, quantity and number of packages unknown"
and "said to weigh." See Dor, Bill of Lading Clauses and the
Brussels International Convention of 1924, pp. 91-93; Tern
perley, Carriage of Goods by Sea Act, 1924, 4th ed., London,
1932, pp. 33-35; reply of Norway to the third UNCITRAL
questionnaire.

32 See Dor, Bill of Lading Clauses and the Brussels Inter
national Convention of 1924, pp. 91-93; Manca, International
Maritime Law, Vol. II, p. 182.

33 See Tetley, Marine Cargo Claims, pp. 61-63. Under such
decisions the information in the bill of lading becomes prima
facie or conclusive evidence of the goods as received by the
carrier, with the carrier's reservation being disregarded.

34 cf. Knauth, Ocean Bills of Lading, 4th ed., Baltimore,
1953, p. 181, stating "While ... the bill of lading need state
only the number of packages or the quantity or the weight of
the cargo, it is often desirable or necessary to state all of the
facts and also statements of invoice values, for purposes of
export permits, customs-house entries, etc,"

3 (3) (a) and (b), subject to the carrier's privilege
to note his reservations in the circumstances described
in the present proviso to article 3 (3). In addition,
the carrier would be free under this approach to
include in the bill of lading descriptions of the goods
falling outside of article 3 (3) (a) and (b), coupled
with appropriate reservations.

35. A draft provision, designed to reflect com
mercial practice as to the entry of reservations in the
bill of lading,311 could read as follows:

Draft provision E

"3.36 If a bill of lading contains particulars con
cerning the description, marks, number, quantity
or weight of the goods, which the carrier has reason
able grounds for suspecting not accurately to rep
resent the goods actually received, or which he has
had no reasonable means of checking, the carrier
shall [state] [specify] such reservation in the bill of
lading."
36. The bracketed phrases at the end of draft

provision E indicate alternative ways of expressing
the degree of specificity required of such reservations.
Some jurisdictions have held that, in order to avoid
responsibility for statements shown on the bill of
lading, a carrier's reservation to such statements noted
on the bill of lading must be sufficiently specific to
advise the consignee or other third party of the relevant
facts giving rise to the reservation. These jurisdictions
have not accepted vague or general reservations and
some have insisted that, to be given effect, a reserva
tion must disclose the grounds for the carrier's suspi
cion that the shipper's information is inaccurate or why
the carrier lacks reasonable means for verifying the
information.37 In other jurisdictions, a reservation
noted on the bill of lading will be given effect even
though it does not set forth the grounds for the res
ervation.38

37. Draft provision E does not state that the car
rier must state the "grounds" or "reasons" for a res
ervation since these concepts seem to present diffi
culties of clarity and of practicality in application. It
seems that either one of the alternative bracketed
phrases at the end of draft provision E would indicate
sufficiently that a reservation may not be so general
that it would fail to communicate the essential facts
to the consignee or other third person.39

35 Based on reply of Norway to the third UNCITRAL
questionnaire (A/CN.9/WG.III/L,2), p. 32.

36 See article IV-B: contents of bills of lading, in the "pro
posed structure of draft articles on contents and legal effect
of documents evidencing the contract of carriage", annexed to
part one of this report.

37 France, Lebanon and Syria by statute, and Belgium, the
Federal Republic of Germany, the German Democratic Re
public and Yugoslavia by judicial decision, require that carriers
note on the bill of lading the reaBons for their reservations.
The reply of France suggests that the 1924 Convention be
modified to bring about this result expressly. The reply of
Dahomey proposes that general reservations concerning the
condition, quality or quantity of the goods should not be given
effect.

38 According to Dor, Bill of Lading Clauses and the Brussels
International Convention of 1924, p. 93, this is the case in
the United Kingdom and in the United States.

39 The draft provision to amend article 3 (4) of the 1924
Convention, at paragraph 59 below, would make it clear that
under the Convention only a reservation that is valid under
draft proposal E would be given legal effect.
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(7) Bulk cargo

38. In some countries the national legislation giv
ing effect to the 1924 Brussels Convention includes a
specific provision dealing with bulk cargoes.40 The
Working Group may wish to consider a similar provi
sion to the effect that where by trade custom the weight
of bulk cargo is ascertained by a person other than the
shipper or carrier and is so stated in the bill of lading,
then the statement of weight is not prima facie evidence
against the carrier under article 3 (4).

39. On the other hand, the Working Group may
conclude that draft provision E (para. 35, above) is
sufficiently broad and flexible to deal with statements
of the weight of bulk cargo. The carrier may enter his
reservation as to the weight of bulk cargo simply by
stating something along the lines of "bulk cargo, weight
furnished by X". Draft provision E would give effect
to this reservation in the usual case where the carrier
lacks commercially reasonable means for verifying the
weight of the bulk cargo.

(8) Containerized cargo

40. It has been suggested that the recent growth
of carriage of goods in sealed containers packed by
the shipper presents a special situation and necessitates
adoption of a special rule under article 3 (3) of the
1924 Convention.41 Such a rule would provide that in
the case of containerized cargo, the carrier's obligation
to state on the bill of lading the description, marks,
number, quantity and weight of the goods applied only
to the sealed containers themselves and not to the cargo
within the containers.

41. Draft provisions C (para. 28, above) and E
(para. 35, above) may be held to cover sufficiently
the problems posed by carriage of goods in sealed
containers packed by the shipper. These problems are
not novel; carriers shipping crated or packaged goods
have rarely if ever been expected to open up crates or
carefully packaged goods received from the shipper
in order to check their marks, quantity, weight or ap
parent condition. Under draft provision C the carrier
is only obligated to note on the bill of lading the
"apparent order and condition of the goods, including
their packaging"; thus for sealed containers the carrier
would only have to describe the apparent condition of
the containers. As to marks, number, quantity or weight
of the goods, draft provision E permits the carrier to
note his reasonable reservations on the bill of lading,
such as "received 2 sealed containers in apparent good
order and condition, each said to contain 50 bicycles".

(9) Possible additions to list of required contents of
bills of lading

42. A number of replies have suggested that the
information required to be listed on a bill of lading be

40 United Kingdom, The Carriage of Goods by Sea Act,
1924, section 5; Canada, Water Carriage of Goods Act, 1936,
section 6; United States, Carriage of Goods by Sea Act, 1936,
section 11.

41 See the replies of Australia, Pakistan and the Asian
African Legal Consultative Committee to the third UNCITRAL
questionnaire. See also, M. J. Mustill, "Carriage of Goods by
Sea Act, 1971" (Arkiv for Sj¢rett, Bd. 11-Hefte 4-5), Oslo,
1972, p. 705.

expanded from what is currently required under article
3 (3) of the 1924 Convention.42 In practice bills of
lading generally contain a great deal of information
which is not required, such as the name of the carrier,
shipper, consignee and vessel, the ports of loading and
discharge, a description of the goods, the number of
original bills of lading issued, the freight and whether
it was paid, date and place of issuance of the bill of
lading, adequacy of the packaging of the goods, in
voice values, and various information needed for cus
toms and for obtaining export and import permits.48
Pursuant to the opening provision of article 3 (3) of
the 1924 Convention ("bill of lading showing among
other things"), carriers may insert in bills of lading
information which they are not required under the
Convention to show on bills of lading; the only question
is whether the carrier should be obligated to show on
the bill of lading certain additional types of informa
tion, either automatically or on specific demand by the
shipper.

43. It may be noted that the contract of carriage
evidenced by the bill of lading forms only a part of
the normal documentation generated by the underlying
sales transactions; the bill of lading will generally be
accompanied by other documents providing informa
tion about the goods, such as customs documents,
export and import documents, marine insurance pol
icies and invoices.44

(a) Name of the contracting carrier

44. Several replies indicated that it would be use
ful to require that all bills of lading contain the name
and address of the carrier.45 Article 6 (1) (c) of the
1956 CMR Convention requires that the transport
document include "the name and address of the car
rier", and a similar requirement appeared in article 8
of the Warsaw Convention prior to its revision in 1955.

45. When a "received-for-shipment bill of lading"46
is issued, the identity of the contracting carrier will of
course be known, but the identity of the actual carrier
may not yet be known in some cases. Under draft
provisions previously approved by the Working Group,
the contracting carrier remains responsible for the

42 See the replies of Australia, Austria, Czechoslovakia,
Ethiopia, Finland, France, Iraq, Italy, Pakistan, Romania, the
USSR, the Asian-African Legal Consultative Committee, Com
ite Maritime International to the third UNCITRAL question
naire, and of Norway and Sweden to the second UNCITRAL
questionnaire.

48 See e.g. Liner bilI of lading (Liner terms approved by
the Baltic and International Maritime Conference), amended
1 January 1950 and 1 August 1952 (CONtINE bilI of lading),
and the P and I model bilI of lading, reprinted in annex III
of "Bills of lading", report by the secretariat of UNCTAD
TD/B/C.4/ISL/6/Rev.1, pp. 66 and 69. See also foot-note 34,
above.

44 The invoice generally will list the names and addresses
of the seller and the buyer, the date, the reference number of
the buyer's order, a description of the goods sold, details of
the packaging, and marks and numbers appearing on the pack
age, the terms of sale, invoice price, and the details of the
shipping. C. M. Schmitthoff, The Export Trade (4th ed.,
London, 1962), p. 56. See also Gilmore and Black, the Law
of Admiralty (Brooklyn, 1957), p. 100.

45 See the replies of Greece, Iraq, Pakistan, the USSR and
the Asian-African Legal Consultative Committee.

46 "Received-for-shipment bills of lading" have been recog
nized by article 3 (3) of the 1924 Convention and will pre
sumably remain acceptable under the revised convention.
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entire carriage while the actual carrier is only respon
sible for the segment of the carriage performed by
him.47 Thus is many cases the person with the right to
assert claims against a carrier for loss or damage to the
goods will prefer to sue the contracting carrier since,
often, one cannot determine the particular segment of
carriage during which the goods were lost or damaged.
The only exception to the contracting carrier's liability
for the entire carriage by sea is contained in the draft
provision on "through bill of lading" considered by the
Working Group.48 Under that provision the contracting
carrier is freed from liability for loss or damage to the
goods if such loss or damage was caused by events
occurring while the goods were in the charge of an
actual carrier and that actual carrier performed the part
of the carriage designated in the contract of carriage as
to be performed by a person other than the contracting
carrier.

46. The Working Group may wish to consider the
following draft proposal:

Draft provision F

"1. (d)49 The name and principal place of busi
ness of the contracting carrier;".

47. Proposed draft provision F calls for the prin
cipal place of business of the contracting carrier since,
under article V-C in the revised compilation, that link
provides an independent basis for jurisdiction over a
carrier. ao Consideration has been given to a provision
requiring the statement of the name and principal place
of business of an "actual carrier" to be employed in
performing the contract of carriage. However, such a
provision has not been included in the above draft
since the "actual carrier" may not be known at the
time of the execution of the contract of carriage. To
state that the name and principal place of business of
the "actual carrier" shall be inserted in the bill of
lading if those facts are known by the contracting car
rier would present difficult practical problems of ap
plication and enforcement.

(b) Place and date of issuance of bill of lading

48. A number of replies have suggested that one
or both these items of information be required to ap
pear on bills of lading.51 The 1970 CIM Convention
and the 1956 CMR Convention both require that the
transport document show the date of issuance, but
such a requirement was deleted during the 1955 revi-

47 Revised compilation, article II-G.
48 Revised compilation, article II-H. (The provision was

placed within brackets by the Working Group; as to the degree
of approval, see foot-note 32 in the revised compilation.)

49 See article IV-B: contents of bills of lading, in the "pro
posed structure of draft articles on contents and legal effect
of documents evidencing the contract of carriage", annexed
to part one of this report.

50 The second part of article V-C, part A (1) (a) "or in the
absence thereof, the ordinary residence of the defendant" is
somewhat incongruous since it only seems to be relevant if
the defendant is an individual (corporations do not have "ordi
nary residences"). At the second reading, the Working Group
may wish to consider deleting this phrase from article V-C.

51 See the replies of France, Iraq, Pakistan, Romania, the
USSR and the Asian-African Legal Consultative Committee
to the third UNCITRAL questionnaire.

sion of the Warsaw Convention.52 This information is
almost always included in bills of lading, and it is useful
as a general indication of the approximate time when
the carrier's responsibility for the goods commenced.53

While the date the carrier first took charge of the goods
at the port of loading would be more helpful in estab
lishing the carrier's period of responsibility and in
determining whether the carriage involved delay in
delivery, insistence on the former date might slow down
the issuance of the bill of lading; the carrier's clerk or
agent issuing the bill of lading would be required to
make inquiries to ascertain the date the carrier first
took charge of the goods at the port of loading. Thus,
the date of issuance of the bill of lading is a useful and
significant item of information which, if required to be
included in bills of lading, would not cause adminis
trative problems or slow down the loading process.

49. Today only the CMR Convention requires in
clusion of the place of issuance of the transport doc
ument. 54 However, under article 10 of the 1924 Brus
sels Convention, article 5 of the 1968 Protocol, as
well as under the draft article on geographic scope
approved by the Working Group,55 the place of is
suance of the bill of lading may determine the applica
bility of the Convention. There are no administrative
problems involved in including this information and
bills of lading almost always specify their places of
issuance in any event. On the other hand, it might be
concluded that the practice of indicating on bills of
lading the date and place of issuance is so general that
the matter does not require regulation.

50. If the Working Group considers that there
should be a formal requirement that bills of lading
include the date and place of their issuance, it may
wish to add the following:

Draft provision G

1. (e) 56 The place and date of its issuance;
(c) Other possible required information

51. Various replies have proposed that carriers be
obligated to include in bills of lading one or more types
of information in addition to the requirements already
discussed in this report, such as the following:

(i) The ports of loading and discharge under
the contract of carriage;57

----
52 The CIM Convention requires the "date of acceptance"

of the consignment note by the carrier (article 8 (1», and the
CMR Convention the "date of the consignment note" (article 6
(1)). Before being amended in 1955, the Warsaw Convention
called for the date of "execution" of the consignment note
(article 8 (a».

53 The exact time for the commencement of the carrier's
responsibility, under article II-A in the revised compilation,
is the moment when the carrier is first in charge of the goods
at the port of loading.

54 Such a requirement was deleted from the Warsaw Con
vention in 1955 and from the CIM Convention in 1970.

55 Revised compilation, article I-B.
56 See article IV-B: contents of bills of lading, in the "pos

sible structure of draft articles on contents and legal effect of
documents evidencing the contract of carriage", which is an
nexed to part one of this report.

57 See replies of Finland, Greece, Iraq, Pakistan, the USSR
and the Asian-African Legal Consultative Committee to the
third UNCITRAL questionnaire. One may note that the actual
port of loading might not yet be known when a "received-for
shipment" bill of lading, proper under article 3 (3), is being
issued. In addition, shippers are unlikely to accept bills of
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(ii) The name of the vessel on which the goods
are loaded;1S8

(iii) Description of the nature of the goods cov-
ered by the bill of lading;59

(iv) The signature of the carrier;60

(v) The freight charges on the shipment;61

(vi) The number of originals of the bill of lad
ing;62

(vii) The name of the shipper;63

(viii) The name of the consignee;64

(ix) Detailed provisions as to negotiability.61S

52. It would appear that if a shipper desires that
any of the above information be inserted in a bill of
lading, the carrier would not normally have any ob
jection to the inclusion of such information. Conse
quently, it is doubtful whether the inclusion of such
items requires regulation in the Convention.

(10) "Shipped" bills of lading-article 3 (7)

53. Article 3 (7) of the 1924 Brussels Convention
reads as follows:

"After the goods are loaded, the bill of lading to
be issued by the carrier, master, or agent of the
carrier to the shipper shall, if the shipper so de
mands, be a "shipped" bill of lading, provided that
if the shipper shall have previously taken up any
document of title to such goods, he shall surrender
the same as against the issue of the "shipped" bill
of lading. At the option of the carrier such document
of title may be noted at the port of shipment by
the carrier, master, or agent with the name or names
of the ship or ships upon which the goods have been
shipped and the date or dates of shipment, and when

lading omitting the port of discharge (as such bills would not
be transferrable or negotiable) and therefore there may be no
need to require insertion of this information.

58 See the replies of Greece, Iraq, Romania and the USSR
to the third UNCITRAL questionnaire. However, the name of
the vessel on which the goods are loaded is available only
when a "shipped" bill of lading is issued. (See the discussion
of article 3 (7) of the 1924 Convention at paragraphs 53-56,
below.)

1S9 In their replies to the third UNCITRAL questionnaire,
Austria favoured and the International Union of Marine Insur
ance opposed such a provision.

60 See the replies of France, Iraq, Romania and the USSR
to the third UNCITRAL questionnaire. It may be noted that
the carrier's signature is required under article 6 (3) of the
Warsaw Convention, article 5 (1) of the CMR Convention
and article 8 (1) of the CIM Convention.

61 See the replies of Pakistan, the USSR and the Asian
African Legal Consultative Committee to the third UNCITRAL
questionnaire. It is believed that the thrust of these proposals
has been met by the proposed revision of article 3 (4) of the
1924 Convention, at paragraph 63, below.

62 See the replies of Australia, France, Norway and the
USSR to the third UNCITRAL questionnaire, and of Sweden
to the second UNCITRAL questionnaire.

63 See the replies of Iraq, Pakistan, Romania, the USSR
and the Asian-African Legal Consultative Committee. Such
a requirement is contained in article 6 of the Warsaw Con
vention, article 6 (1) (b) of the CMR Convention and article
6 (5) (g) of the CIM Convention.

64 See the replies of Greece, Iraq, Pakistan, Romania, the
USSR, and the Asian-African Legal Consultative Committee
to the third UNCITRAL questionnaire.

61S See discussion of definition of "bill of lading", at para
graphs 4-13, above.

so noted, if it shows the particulars mentioned in
paragraph 3 of article 3, it shall for the purpose of
this article be deemed to constitute a "shipped" bill
of lading."

54. Article 3 (7) grants a shipper the right to
demand a "shipped" bill of lading from the carrier
once his goods have been loaded on board. Under
this provision, the carrier may transform a previously
issued document of title, such as a "received-for
shipment" bill of lading, into a "shipped" bill of lading
by making an appropriate notation on the earlier doc
ument as to the loading of the goods.

55. As it currently reads, article 3 (7) of the
1924 Convention sets forth the necessary contents of
a "shipped" bill of lading only in the specialized
situation where a document of title containing less
information had been issued previously. The Working
Group may wish to consider the following draft pro
posal which would more closely define "shipped" bills
of lading and would also reduce some of the complexity
of the present article:

Draft provision H

2.66 After the goods are loaded on board, if
the shipper so demands, the carrier, [master or agent
of the carrier] shall issue to the shipper a "shipped
bill of lading which, in addition to the particulars
required under paragraph 1, shall state that the
goods are on board a named ship or ships, the date
or dates of loading, and the port of loading. If the
carrier has previously issued to the shipper a bill
of lading or other document of title with respect to
any of such goods, on request of the carrier the
shipper shall surrender such document in exchange
for the "shipped" bill of lading."
56. It does not seem necessary to state explicitly

in the revised convention that a "shipped" bill of lading
may be created by adding the appropriate notation to
an existing document such as a "received-far-shipment"
bill of lading. However, if for reasons of clarity such a
statement seems advisable, the Working Group may
consider adding the following language at the end of
draft provision H: "[The carrier may amend any pre
viously issued document in order to meet the shipper's
demand for a 'shipped' bill of lading if, as amended,
such document includes all the information required
to be contained in a 'shipped' bilI of lading.]"

(11) Contents of bill of lading as evidence against
the carrier-article 3 (4)

(a) Current law

57. Article 3 (4) of the 1924 Brussels Convention
reads as follows:

"Such a bill of lading shall be prima facie evidence
of the receipt by the carrier of the goods as therein
described in accordance with paragraph 3 (a), (b)
and (c)."
58. Article 1 (1) of the 1968 Bmssels Protocol

would add the following language to article 3 (4):

66 See article IV-B: contents of bills of lading, in the "pos
sible structure of draft articles on contents and legal effect of
documents evidencing the contract of carriage", annexed to
part one of this report.
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69 There is no need to provide such protection to a consignee
who is also the shipper, since he will not be relying on any
statements in the bill of lading concerning the goods. As the
shipper-consignee is not a person to whom "the bill of lading
has been transferred", he is clearly not protected by article 1
(1) of the 1968 Protocol and he will not be protected by draft
provision 1-1.

70 See foot-note 68, above. The reply of Finland to the third
UNCITRAL questionnaire criticized the "fiction" inherent in
such a rule of irrebuttable presumption.

71 See the supplementary reply of France (A/CN.9/WGJII/
WP.18, and part three of this report.

72 The proposed definition of "contract of carriage" is con
sidered in detail in part three of this report.

73 See foot-note 68 above.

contents of bills of lading.
legal effect of bills of lading (draft provision
1-1 would constitute paragraph 1 of that ar
ticle).
documents other than bills of lading.Article IV-D:

67 The Warsaw Convention specifies in article 11 (2) that
the air consignment note is prima facie evidence as to weight,
number, dimensions, packaging, and apparent condition of the
goods. The CMR Convention under its article 9 (2) provides
in effect that the consignment note is prima facie ("shall be
presumed") evidence of the number of packages, their marks
and number, and the apparent good condition of the goods
and packaging (unless reservations are inserted). It has been
claimed that under article 8 (4) of the CIM Convention the
carrier is responsible for the weight and number of packages
mentioned in the consignment note when the loading has been
performed by the carrier. 1. Ramberg, The Law of Carriage
of Goods-Attempts at Harmonization, Scandinavian Studies in
Law, 1973, p. 234.

68 In "Possible structure of draft provisions on contents and
legal effect of documents evidencing the contract of carriage"
annexed to part one of this report, the following scheme is
envisaged:

Article IV-B:
Article IV-C:

Draft provision J-l

1. A bill of lading shall be prima facie evidence
of the receipt by the carrier of the goods as therein
described, subject to the reservations permitted under
paragraph 3 of article [IV-B].

The reference at the end of the above draft provision
is to draft provision E, (para. 35, above). The draft
provisions proposed in part one of this report have
been set forth in organized form in an annex. 68

(c) Revision of article 1 (1) of 1968 Protocol

60. Article 1 (1) of the 1968 Brussels Protocol,
amending article 3 (4) of the 1924 Convention, pro
tects "a third party acting in good faith," to whom a
bill of lading was transferred. Its current wording, how
ever, leaves doubt as to whether a consignee to whose
order a bill of lading was issued falls within the class
of persons accorded protection under this provision.
Such a consignee, or a ~bank that issued a letter of
credit on behalf of the consignee, should be protected
as a "third party" under this provision, since the con
signee or his bank will often pay for the goods in
reliance upon the statements and descriptions appearing
in the bill of lading. The commercial function of the
bill of lading in promoting the security of transactions
would be fully served only if a consignee acting in good

"However, proof to the contrary shall not be faith to whom a bill of lading is transferred would be
admissible when the bill of lading has been trans- held to be protected by this provision. 69 In order to
ferred to a third party acting in good faith." a~oid any doubt that a .consilS?-~e other than the shipper

wIll be. protected by thIS provISiOn, the Working Group
(b) Revision of article 3 (4) of 1924 Cqnvention may wIsh to consider the following draft provision:

59. The three other transport conventions all pro- Draft provision J-l (continued)
vide that the contents of the transport document are
prima facie evidence of the quantity of the goods, as 1.70. •• However, proof to the contrary shall not
well as of the apparent condition of the goods and of be admissible when the bill of lading has been trans-
their packaging.67 Virtually all the replies expressed ferred ~o a third party acting in good faith, including
satisfaction with the basic rule of article 3 (4). How- a consIgnee.
ever, in light of the possible expansion of the list of 61. It has been suggested that the revised conven-
required contents of bills of lading following the Work- tion should contain a definition of the term "contract
ing Group's revision of article 3 (3) of the 1924 Con- of carriage" and that such definition include the follow-
vention, and to ensure that the carrier gets the benefit ing provision: "Under this contract (of carriage) the
of any reservation that he is entitled to make and does person havi~g the right to take delivery of the goods
make, the Working Group may wish to consider this shall be ~ntltle? to the rights of the shipper and will
modification: assume hIS obhgations."71 Since draft provision J-l is

designed to give third parties acting in good faith in
cludin~ consignees, rig?t.s superior to those enjoyed by
the shIpper, draft prOVISIon J-1 would specifically have
to be noted as an exception to the general rule pro
posed above which equates the position of the con
signees or third party holders of bills of lading with
the position of the shipper.72

(d) Effect of omitting required information from bills
of lading

62. The 1924 Convention and the 1968 Protocol
do not clearly state the effect of omitting entirely from
the bill of lading some item of required information. If
read literally, the present rules give rise to an evidentiary
presumption against the carrier only in cases where
information was in some manner noted on the bill of
lading and not in cases where the information was
omitted entirely.

63. The Working Group may wish to consider a
draft provision dealing specifically with the evidentiary
value of statements on bills of lading, and with the
legal effect of the omission of required information
from bills of lading or of the inclusion knowingly of
inaccurate information:

Draft provision /-2

"2.73 When the carrier fails to note on the bill
of lading the apparent order and condition of the
goods [including their packaging] or that freight
charges are due on [arrival of] the shipment, for the
purpose of paragraph 1 he is deemed to have noted
on the bilI of lading that the goods [including their
packaging] were in apparent good order and condi
tion and that no freight charges would be due on
[arrival of] the shipment."
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64. Draft provision J-2 is designed to eliminate the
possibility that a carrier cOllld diminish his responsibil
ity by omitting some item of required information from
the bill of lading.

65. Draft provision J-2 does not deal with the
broader question of possible sanctions against the car
rier for inserting in a bill of lading information known
by him to be inaccurate or misleading, or for his know
ing omission of any information required by the con
vention to be shown on bills of lading. It may be noted
under draft proposal C in part two of this report dealing
with letters of guarantee,74 a carrier would be held
responsible for all loss, damage or expense suffered by
the consignee or other third party acting in good faith
as a consequence of such an inaccuracy or omission in
the bill of lading.75

(12) Indemnity of the shipper-article 3 (5)

66. Article 3 (5) of the Brussels Convention of
1924 reads as follows:

"The shipper shall be deemed to have guaranteed
to the carrier the accuracy at the time of shipment
of the marks, number, quantity, and weight, as fur
nished by him, and the shipper shall indemnify the
carrier against all loss, damages, and expenses arising
or resulting from inaccuracies in such particulars.
The right of the carrier to such indemnity shall in
no way limit his responsibility and liability under
the contract of carriage to any person other than
the shipper."

67. Article 3 (5) is intended to hold the shipper
responsible for the accuracy of the information he fur
nishes to the carrier for inclusion in the bill of lading.
It has been suggested that the provision be clarified to
assure that the responsibility of the shipper under arti
cle 3 (5) remains with him even though. the bill of
lading may have been transferred to a thIrd party.76
Accordingly, the Working Group may wish to consider
the following modification of article 3 (5):

Draft provision K

3.77 The shipper shall be deemed to have guar
anteed to the carrier the accuracy, at the time the
carrier took charge of the goods according to article
[II-A] of the marks, number, quantity, and weight, as
furnished by him, and the shipper shall indemnify

74 See discussion at paragraphs 24·26, and draft proposal C at
paragraph 27 of part two of this report: validity and effect
of letters of guarantee.

75 The replies of Finland and Norway to the third
UNCITRAL questionnaire favour this approach. Under draft
proposal C (part two of this report, at paragraph 27) the. car
rier is made liable for all the damage suffered by the consignee
or other third party acting in good faith when that person relied
on the contents of the bill of lading, and not merely for loss,
damage or expense due to loss, damage or delay of the goods;
furthermore, under that draft provision the carrier would not
be able to invoke the convention provisions on the limitation
of carrier liability.

76 See the reply of France to the third UNCITRAL ques
tionnaire. Commentators agree that it is not clear under the
present wording of article 3 (5) whether the shipper's guarantee
to the carrier continues to operate when the bill of lading has
been transferred to a third party. See Scrutton, Charter-parties
and Bills of Lading, 17th ed., London, 1964, p. 415; Carver,
Carriage by Sea, Vol. I, p. 239.

77 See foot-note 68, above.

the carrier against all loss, damage or expense result
ing from inaccuracies in such information. The ship
per shall remain responsible under such guarantee
even if the bill of lading has been transferred to a
third party. The right of the carrier to such indemnity
shall in no way limit his responsibility under the
contract of carriage to any person other than the
shipper.

CHAPTER II. DOCUMENTS OTHER THAN BILLS OF
LADING EVIDENCING THE CONTRACT OF
CARRIAGE

A. CURRENT LAW

68. Neither the 1924 Brussels Convention nor the
1968 Protocol thereto contains provisions requiring the
issuance of any document evidencing the contract of
carriage other than a bill of lading. Similarly, the con
tents and legal effect of documents other than bills of
lading are not governed by these conventions.

69. Under other transport conventions, the normal
transport document is a non-negotiable document de
signed chiefly to record the shipment and to furnish
information to the immediate parties (consignor and
consignee) concerning the underlying contract of car
riage and the apparent condition of the goods when
received by the carrier. The Warsaw Convention pro
vides that the "consignor" (shipper) shall prepare an
"air consignment note" (article 5) which is signed by
the carrier before the goods are loaded on board (ar
ticle 6 (3)); the air waybill or air consignment note
shall indicate the places of departure and destination
(article 8)78; the contents of the air consignment note
are, generally, prima facie evidence against the carrier
(article 11), and if the carrier permits loading of goods
without prior issuance of an air waybill, he loses the
benefits of the provision on limitation of carrier liability
(article 9). Under the CMR Convention, the "consign
ment note" shall be signed by the sender and the carrier
(article 5) and shall contain particulars such as date
and place of issuance, name and address of sender,
carrier and consignee, description of the nature of the
goods and of the packing method, the number, marks,
weight or quantity of the goods, the charges relating to
the carriage, whether transshipment is allowed, and
whether any charges are to be paid by the sender (ar
ticle 6); the contents of the consignment note are con
sidered prima facie evidence (article 9). Under the
ClM Convention, as revised in 1970, the sender must
present a "consignment note" which shall include,
among other things, the name and address of the sender
and the consignee, the destination station, description
of the goods and of the packing, weight, number of
packages (article 6); the sender is responsible for the
correctness of his statements contained in the consign
ment note (article 7), but if the consignment note fails
to note inadequacy of packing, the burden of establish-

78 Prior to its 1955 revision, the Warsaw Convention con
tained a detailed list of required particulars to be inserted in
such documents, including, among others, the name and ad
dress of the first carrier, and of the consignee, place and date
of execution, the agreed stopping places, nature of the goods,
the number, marks, weight, quantity of the goods, the apparent
condition of the goods and of the packing, the freight and
who is to pay it.
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ing that the goods were inadequately packaged will rest
on the railway (article 12).

B. ALTERNATIVE APPROACHES

70. Opinion was divided among the replies as to
whether it was desirable to expand the scope of article
3 (3) of the 1924 Convention beyond bills of lading
to include consignment notes, receipts, and other in
formal documents evidencing the contract of carriage.
It may be recalled that at its sixth session the Working
Group approved a draft provision which would expand
the contracts covered by the revised Convention to "all
contracts for the carriage of goods by sea".79 Conse
quently, the revised Convention will apply to a con
siderable number of contracts of carriage which will
not be evidenced by a bill of lading.

71. The Working Group may conclude that the
revised Convention should not contain any rules con
cerning the contents of documents other than bills of
lading which may be issued evidencing contracts of
carriage. Thus, in cases where the shipper does not
demand a bill of lading, the parties would be free to
agree on the form, nature and contents of any docu
ments that may be issued in connexion with their con
tract of carriage. This approach would give the parties
complete flexibility to follow the varying practices of
different trades as to documentation; it could, however,
be accompanied by a rule outlining the legal conse
quences if informal documents are in fact issued, wheth
er by agreement of the parties or by unilateral decision
of a carrier:

Draft alternative A

When a carrier issues a document other than a
bill of lading to evidence a contract of carriage, such
a document shall be prima facie evidence of the re
ceipt by the carrier of the goods as therein described.

72. Another possible approach would be to require
the same contents for all documents that may be issued,
on demand of the shipper, by the carrier in evidence of
the contract of carriage. This would provide the greatest
protection to consignees and other third parties, but
would curtail flexibility and possible special arrange
ments between the shipper and the carrier as to the
contents of documents. The practical result would be
whenever a document was issued to evidence a contract
of carriage pursuant to a demand by the shipper, it
would in effect have to be a bill of lading. Alternatively,
the Working Group may wish to consider an approach
whereby the shipper could demand a "quasi-formal"
document other than a bill of lading which is to con
tain, at the shipper's option, one or more of the items
of information required to appear on bills of lading.

73. A number of replies, while favouring the ex
tension of some or all of the rules on the required
content of bills of lading to other documents evidencing
the contract of carriage, expressed the view that the
contents of documents other than bills of lading should
only be prima facie evidence against the carrier. They
reasoned that under documents other than bills of lad
ing, the carrier would have to deliver the goods to the
consignee named in the contract of carriage, as in most

79 Revised compilation, article I·A.

countries such documents were not considered "docu
ments of title" and therefore were not "negotiable";
hepce there would be no good faith purchasers of these
documents who needed special protection.

74. The Working Group may wish to consider the
following draft provision which includes as alternatives
the two approaches mentioned in paragraph 72 above,
and which would make the contents of all do~uments
evidencing contracts of carriage other than bills of lad
ing only prima facie evidence against the carrier:

Draft alternative B

1. If no bill of lading has been issued or de
manded concerning the carriage of certain goods,
after receiving the goods into his charge the carrier
shall issue, on demand of the shipper, a document
other than a bill of lading to evidence the contract
of carriage. Such document shall show [any item of
information specifically requested by the shipper
which is] [the information] required under article
[IV-B].

2. When [despite specific request of the shipper]
the carrier fails to note on the document, issued pur
suant to paragraph 1 of this article, the apparent
order and condition of the goods [including their
packaging] or that freight charges are due on [arrival
of] the shipment, the carrier is deemed to have noted
on such document that the goods [including their
packaging] were in apparent good order and condi
tion [when received by him] and that no freight
charges would be due on [arrival of] the shipment.

3. A document evidencing the contract of car
riage other than a bill of lading shall be prima facie
evidence of the receipt by the carrier of the goods
as therein described, subject to paragraph 2 of this
article and to the reservations permitted under para
graph 3 of article [IV-B].

ANNEX

(1) New definitions proposed in part one

Article I-C: de/initionsa

Paragraph 2. Goods

"Goods" includes goods, wares, merchandise and articles of
every kind whatsoever. including live animals and crates,
containers and other packaging furnished by the shipper. (Draft
provision D; see para. 29 above.)

Paragraph 3. Bill of lading

"Bill of lading" means a document which evidences [the
receipt of goods and) a contract for [their) carriage and by
which a carrier undertakes to deliver the goods only to a person
in possession of the document. A provision in the document
that the goods are to be delivered to the order of a named
person, or to bearer, constitutes such an undertaking. (Draft
provision A-1, above, para. 10.) b

a The reference is to article I-C in the revised compilation.
b See in part one above, para. 12, the following draft pro

vision A·2 set forth as an alternative:
"Bill of lading" means a document which evidences [the

receipt of goods and] a contract for [their) carriage and by
which a carrier undertakes to deliver the goods to the order
[or assigns) of a named person, or to bearer.
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(2) Proposed structure of draft articles on c.ontents and
legal effect of documents evidencing tlte contract
of carnage

Article IV-B: contents of bills of lading

1. After receiving the goods into his charge, the carrier or
the master or agent of the carrier shall, on demand of the
shipper, issue to the shipper a bill of lading showing among
other things:

(a) The leading marks necessary for identification of the
goods as the same are furnished in writing by the shipper
before the loading of such goods starts, provided such marks
are stamped or otherwise shown clearly upon the goods if
uncovered, or on the cases or coverings in which such goods
are contained, in such a manner as should ordinarily remain
legible until the end of the voyage; (same as 1924 Convention,
article 3 (3) (a».

(b) The number of packages or pieces, and the quantity
or weight, as the case may be, as furnished in writing by the
shipper; (draft provision B; see above, para. 24).

(c) The apparent order and condition of the goods, includ
ing their packaging; (draft provision C; see above, para. 28).

(d) The name and principal place of business of the con
tracting carrier; (draft provision F; see above, para. 46).

(e) The place and date of its issuance; (draft provision G;
see above, para. 50).

2. After the goods are loaded on board, if the shipper so
demands, the carrier, [master or agent of the carrier] shall
issue to the shipper a "shipped" bill of lading which, in addi
tion to the particulars required under paragraph 1, shall state
that the goods are on board a named ship or ships, the date
or dates of loading, and the port of loading. If the carrier
has previously issued to the shipper a bill of lading or other
document of title with respect to any of such goods, on re
quest of the carrier the shipper shall surrender such document
in exchange for the "shipped" bill of lading. (Draft provision
H; see above para. 55.)

3. If a bill of lading contains particulars concerning the
description, marks, number, quantity or weight of the goods,
which the carrier has reasonable grounds for suspecting not
accurately to represent the goods actually received, or which
he has had no reasonable means of checking, the carrier shall
[state] [specify] such reservation in the bill of lading. (Draft
provision E; see above, para. 35.)

Article lV-C: legal effect of bills of lading

1. A bill of lading shall be prima facie evidence of the
receipt by the carrier of the goods as therein described, sub
ject to the reservations permitted under paragraph 3 of article
[IV-B]. However, proof to the contrary shall not be admissible
when the bill of lading has been transferred to a third party

acting in good faith, including a consignee. (Draft provision
J-l; see above, paras. 59 and 60.)

2. When the carrier fails to note on the bill of lading the
apparent order and condition of the goods [including their
packaging] or that freight charges are due on [arrival of] the
shipment, for the purpose of paragraph 1 he is deemed to have
noted on the bill of lading that the goods [including their
packaging] were in apparent good order and condition and
that no freight charges would be due on [arrival of] the ship
ment. (Draft provision J-2; see above, para. 63.)

3. The shipper shall be deemed to have guaranteed to the
carrier the accuracy, at the time the carrier took charge of
the goods according to article [II-A] of the marks, number,
quantity, and weight, as furnished by him, and the shipper
shall indemnify the carrier against all loss, damage or expense
resulting from inaccuracies in such information. The shipper
shall remain responsible under such guarantee even if the bill
of lading has been transferred to a third party. The right of
the carrier to such indemnity shall in no way limit his
responsibility under the contract of carriage to any person other
than the shipper. (Draft provision K; see above, para. 67.)

Article IV-D: documents other than bills of lading

Draft alternative A

When a carrier issues a document other than a bill of
lading to evidence a contract of carriage, such a document
shal be prima facie evidence of the receipt by the carrier of
the goods as therein described. (See above, para. 71.)

Draft alternative B

1. If no bill of lading has been issued or demanded
concerning the carriage of certain goods, after receiving the
goods into his charge the carrier shall issue, on demand of
the shipper, a document other than a bill of lading to
evidence the contract of carriage. Such document shall show
[any item of information specifically requested by the shipper
which is] [the information] required under article [IV-B].

2. When [despite specific request of the shipper] the carrier
fails to note on the document, issued pursuant to paragraph 1
of this article, the apparent order and condition of the goods
[including their packaging] or that freight charges are due on
[arrival of] the shipment, the carrier is deemed to have noted
on such document that the goods [including their packaging]
were in apparent good order and condition [when received by
him] and that no freight charges would be due on [arrival of]
the shipment.

3. A document evidencing the contract of carriage other
than a bill of lading shall be prima facie evidence of the
receipt by the carrier of the goods as therein described, subject
to paragraph 2 of this article and to the reservations permitted
under paragraph 3 of article [IV-B]. (See above, para. 74.)

PART TWO. VALIDITY AND EFFECT OF LETTERS OF GUARANTEE

A. INTRODUCTION

1. The Working Group at its sixth session decided
that at the seventh session it would consider, among
other topics, the validity and effect of letters of guar
~tee.l Neither the International Convention for the
Unification of Certain Rules Relating to Bills of Lading
(Brussels Convention of 1924)2 nor the Protocol to

1 Working Group, report on sixth session (A/CN.9/88;
UNCITRAL Yearbook, vol. V: 1974, part two, III, 1).

2 League of Nations, Treaty Series, vol. CXX, No. 2764,
p. 157; Register of Texts of Conventions and other Instruments
Concerning International Trade Law, vol. II, p. 130 (United
Nations Publication, Sales No. E.73.V.3) (hereinafter cited
as Register of Texts).

amend that Convention (1968 Brussels Protoc01)3 sets
forth rules concerning the validity or effect of letters
of guarantee provided by the shipper to a carrier.4

B. CURRENT LAW AND PRACTICE

(1) Why letters of guarantee are issued

2. The type of letter of guarantee to which this
report is addressed is an undertaking by a shipper, or

3 Protocol to Amend the International Convention for the
Unification of Certain Rules Relating to Bills of Lading, signed
at Brussels on 25 August 1924; Brussels, 23 February 1968;
Register of Texts, p. 180.

4. These letters are also referred to as letters of indemnity.
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someone acting for the shipper, to indemnify a carrier
for any liability the latter might incur toward the con
signee or other third party as a result of inaccuracy of
the information set forth in a bill of lading regarding
the marks, weight, and quantity of the goods and the
apparent condition of the goods.

3. Under article 3 (3) of the Brussels Conven
tion of 1924 the carrier is obligated, on demand
of the shipper, to issue a bill of lading containing
the information provided for in that paragraph. Arti
cle 3 (4) of the Convention provides that "such a
bill of lading shall be prima facie evidence of the
receipt by the carrier of the goods as therein des
cribed in accordance with paragraph 3 (a), (b) and
(c)". Article 3 (4) is supplemented by language in
the 1968 Brussels Protocol which states: "However,
proof to the contrary shall not be admissible when
the Bill of Lading has been transferred to a third
party acting in good faith" (article 1 (1».

4. The Convention gives the carrier a right to in
demnity from the shipper for loss, damage or expense
resulting from the inaccuracy of certain of the informa
tion set forth on the bill of lading. Article 3 (5) states:

5. The shipper shall be deemed to have guar
anteed to the carrier the accuracy at the time of ship
ment of the marks, number, quantity, and weight,
as furnished by him, and the shipper shall indem
nify the carrier against all loss, damages, and ex
penses arising or resulting from inaccuracies in such
particulars. The right of the carrier to such indem
nity shall in no way limit his responsibility and
liability under the contract of carriage to any person
other than the shipper.

The last sentence of article 3 (5) makes it clear that
the carrier remains liable to the consignee or other
third person to whom the bill of lading has been trans
ferred; only after incurring loss, damage or expense
can the carrier expect indemnification from the shipper
and then only regarding inaccuracies in statements by
the shipper as to marks, number, weight and quantity.
Since a claim against the shipper involves delay, risk
and expense, it would be expected that the carrier
would note on the bill of lading all inaccuracies for
which he may be responsible to third parties; this is
particularly true with respect to apparent defects in the
order and condition of the goods since with respect
to this type of information the Convention provides
for no recourse by the carrier against the shipper.5

By making such notations the carrier would protect
himself against claims by any transferee of the bill of
lading based on the description of the goods in the
bill of lading.

5. Sometimes, in practice, however, arrangements
are made between shippers and carriers which prevent
the making of those notations on the bill of lading
which would interfere with the acceptance of the bill
of lading by the consignee or a bank. The usual pre
requisite for arranging payment through a bank is that
the bill of lading be "clean". The problem faced by
the carrier may be illustrated as follows. Pursuant to

1\ In some instances, payment by the carrier to a consignee
or other third person would constitute a performance by the
carrier of the shipper's duty; in this event the carrier might be
entitled to restitution from the shipper outside the Convention.

a s.ales contract between a seller and a buyer, a bank
actmg on behalf of the buyer issues to the seller a
documentary letter of credit whereby the bank engages
to pay a draft for a specified sum (reflecting the price
for the goods) on the presentation of certain docu
ments, including a "clean" bill of lading which evi
dences shipment of the goods. At the time of loading
the carrier proposes to note on the bill of lading:
"cartons tom" or "barrels leaking". Such a notation
would render the bill of lading unacceptable under
the letter of credit requirement of a "clean" bill of
lading. The shipper then proposes that the carrier issue
the bill of lading without this notation in return for
a letter of guarantee stating: "Upon receipt by you of
the captioned shipment, your personnel noted the fol
lowing exceptions and/or clauses concerning the con
ditions of the below-listed cargo: 'cartons torn'. In
consideration of the issuance of this bill of lading
without the above-noted exceptions and/or clauses
being shown thereon we hereby agree, in the event
that exceptions and/or clauses are made by consignees
or their representatives against the cargo herein re
ferred to, and which are attributable to the above
noted exceptions and/or clauses, you are authorized
to arrange for evaluation and payment of the loss or
damage involved, and the full amount of such loss,
damage and/or expense will be paid to you by us
upon demand."

6. The circumstances in which a letter of guarantee
is issued may vary. For example, the letter may be
issued in cases where the shipper and carrier disagree
about the quantity of the goods to be carried or about
the adequacy of the packing. On the other hand a
letter of guarantee may be issued although both the
shipper and the carrier recognize that the goods are
not in apparent good order and condition. In any event,
neither the consignee nor any other third party, such
as a bank or insurer, will know of the discrepancy
between the actual condition of the goods when re
ceived by the carrier and their description in the bill
of lading. In reliance on the "clean" bill of lading:
(1) the bank will pay the sum specified in the letter
of credit; (2) the bill of lading may be transferred to
third parties acting in good faith and (3) an insurer
may indemnify the carrier for liability6 or may reim
burse the cargo owner for damage in transit, when the
damage resulted prior to transit.

7. Under the circumstances set forth above, the con
signee, bank or other third party will have been misled
by the absence of any notation on the "clean" bill of
lading. 7 In those cases where the absence of a notation
is due to an honest disagreement as to, e.g., the quantity
or weight of the goods, one cannot conclude that the
shipper and carrier were guilty of wilful misconduct
amounting to fraud. In other cases such wilful miscon
duct may be said to have taken place if the existence
of the defect was clear and the carrier refrained from
noting it on the bill of lading in order to enable his

6 Reply of France to the third UNCITRAL questionnaire.
The questionnaire and the replies are set forth in a Secretariat
working document entitled: Replies to the third questionnaire
on bills of lading submitted by Governments and international
organizations for consideration by the Working Group (AI
CN.9/WG.IIIjL.2, and Add.l thereto).

7 See Pourcelet, Le transport maritime sous connaissement,
p. 33 (1972).
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customer (the shipper) to secure payment for the
goods, or their sale, under circumstances where this
would have been impossible had the defect been stated
on the bill of lading.

(2) Legal effect of letters of guarantee
8. There appears to be general agreement that a

letter of guarantee given by the consignor does not
impair the rights of the consignee or other third parties
against the carrier. This view is expressed in the sta
tutes and case law of a number of States.8

9. With respect to the enforceability of the letter
of guarantee by the carrier against the shipper or other
person who issued it, a distinction seems to be made
by some national courts between cases where the carrier
intended to mislead third parties and cases in which
there was no such intention. Such a distinction was
drawn in a leading English case, Brown, Jenkinson and
Co. Ltd. v. Percy Dalton (London) Ltd.9 a suit by a
carrier to recover from the shipper on a letter of guar
antee. The opinion by Lord Pearce described the type
of letter of guarantee that might be enforced: "In the
last twenty years it has become customary, in the short
sea trade in particular, for shipowners to give a clean
bill of lading against an indemnity from the shippers
in certain cases where there is a bona fide dispute as
to the condition or packing of the goods. This avoids
the necessity of rearranging any letter of credit, a mat
ter which can create difficulty when time is short. .. In
trivial matters and in cases of bona fide disputes where
the difficulty of ascertaining the correct state of affairs
is out of proportion to its importance, no doubt the
practice is useful." The Tribunal de Commerce de la
Seine (France) has held: "The practice of issuing a
letter of indemnity is only justified when by reason of
the speed of the operations necessary for the normal
exploitation of regular oceanlines, it is impossible for
the master to verify with rigorous precision the infor
mation furnished by the shipper before shipment."10

10. Where the carrier issuing a clean bill of lading
knew that a claused bill should have been issued, it has
been held, for example in Brown v. Percy Dalton Ltd.,
cited above, that the letter of guarantee was unenforce
able. In that case the Court of Appeal found that on
the facts which were not in dispute "the position was,
therefore, that at the request of the defendants [shipper]
the plaintiffs [carrier] made a representation which they
knew to be false and which they intended should be
relied on by persons who received the bilI of lading,
including any banker who might be concerned ... The
premise on which the plaintiffs rely is, in effect, this:
if you will make a false representation which will de
ceive indorsees or bankers, we will indemnify you
against any loss that may result to you. I cannot think
that a comt should lend its aid to enforce such a bar
gain" (p. 853). The Court of Appeal also pointed ourt

8 e.g., French law No. 66-420 of 18 June 1966, article 20;
article 1212, Quebec Civil Code; Continex v. SS Flying Inde
pendent (1952) AMC 1499 (US District Court, S.D.N.Y.);
Brown, Jenkinson and Co. Ltd. v. Percy Dalton (London) Ltd.
[1957] 2 All. E.R. 844. The replies from Dahomey, Italy,
France and Romania suggested that letters of guarantee be
declared to have no effect against third parties.

9 Brown, Jenkinson and Co. Ltd. v. Percy Dalton (London)
Ltd. ['1957] 2 All. E.R. 844, 857.

10 Thesee, 10 March 1958 as reported in Tetley, Marine
Cargo Claims 223 (1965).

that "each case must depend on its circumstances"
(ibid.). No olear view with respect to the enforcement
of letters of guarantee by the carrier against the shipper,
however, appears to emerge from national practice. 11

C. POSSIBLE APPROACHES REGARDING THE VALIDITY
AND EFFECT OF LETTERS OF GUARANTEE

11. Various possible approaches regarding the va
lidity and effect of letters of guarantee are examined
below. Three draft proposals are set forth. The first
two draft proposals (draft proposals A and B) are
alternative proposals. On the other hand, draft pro
posal C is not incompatible with draft proposal A or
B; it would be possible for the Working Group to con
sider the adoption of either draft proposal A or B
together with draft proposal C.

(l) No provision in the Convention on the subject
of letters of guarantee

12. It has been suggested that the solution to the
problem posed by letters of guarantee is not to declare
such letters null or void but instead to achieve greater
flexibility in bank credit transactions. The reply of
South Africa to the Secretariat questionnaire suggested
"that the relationship between bills of lading and letters
of credit should be examined in the course of the cur
rent revision of the Uniform Customs and Practices
for Documentary Credits". In a similar vein the Austra
lian reply suggested an examination of the basic reason
for maintaining the requirement for the "clean" bill
of lading.

13. Netherlands stated in its reply that it "has no
sound reason to assume that there is a tendency to
abuse clean bills of lading covered by a letter of indem
nity. Generally speaking, the purpose of these docu
ments it to facilitate international trade in cases where
shipowners intend to clause a bill of lading with some
remark that is not essential for the condition or the
quantities of the goods." The Netherlands reply then
referred to "the suggestion made by the International
Chamber of Commerce some years ago, Le., by register
ing clauses containing remarks of no essential impor
tance to the condition or the qualities of the goods,
as having no consequence as to the validity and nego
tiability of bills of lading".

14. The reply of the International Chamber of
Commerce stated that a convention provision declaring
letters of guarantee null and void was at best a partial
solution.12 The ICC did not condone the use of such
letters when given for fraudulent purposes. "The prob
lem for the shipper, however, is that he often finds that
certain clauses which a carrier might place on a bill of
lading, thus rendering it unclean, bear no relation to
the conditions of the contract of sale. He is nevertheless
subject to difficulties in documentary credit financing."
The ICC reply suggested that "to the extent that the

11 See Tetley, Marine Cargo Claims, at p. 222, who cites
cases in which the courts permitted the carrier to sue the
shipper on the letter of guarantee. See also Pourcelet, I.e
transport maritime sous connaissement, pp. 34-35 (1972).

12 For a general treatment of the problem of "clean" bills
of lading, reservations on bills of lading, and letters of indem
nity, see International Chamber of Commerce Brochure No.
223, ''The Problem of Clean Bills of Lading" (1963).



Part Two. International legislation on shipping 219

practice of issuing a guarantee in favour of the carrier
remains necessary, in certain cases, for practical rea
sons, a broad approach to the problem might be along
the following lines:

"Greater care by shippers to reduce the occasion
for adverse comment by carriers on the bill of lading,

"A more reasonable attitude by carriers as to the
recognition of the practices of certain trades on the
suitability of modern forms of packaging and the
discontinuance of stereotyped clauses,

"Agreement between buyer and seller as to the ac
ceptability of bills of lading which are not 'clean'
in the strict sense but which may be safely deemed
for the purpose of the contract of sale to be 'in
order'."ls

15. Other replies to the third UNCITRAL ques
tionnaire indicated that adding a provision to the Con
vention was not necessary.14 Thus the United States
reply states: "The desirable goal is protection of the
consignee from fraud, and it is doubted whether inter
national legislation is necessary to achieve that goal
unless the work of UNCITRAL is to be extended to
documentary credits."

(2) Invalidity of letters of guarantee

16. The purpose of any remedial action with res
pect to the letter of guarant~e i~ to disco~rage ~e
inclusion of false statements m bIlls of ladmg WhICh
would mislead the consignee or other third party. In
this connexion, it was pointed out by Lord Pearce in
Brown Ltd. v. Percy Dalton Ltd., cited above, that "it
is not enough that the banks or the purchasers who
have been misled by clean bills of lading may have
recourse at law against the shipping owner. They are
intending to buy goods, not law suits. Moreover, in
stances have been given in argument where their leg~l

rights may be defeated .or they may not ~ecoup ~err
loss. Trust is the foundatIOn of trade; and bIlls of ladmg
are important documents. If purchasers and banks felt
that they could no longer trust bills of lading, the dis
advantao-es to the commercial community would far out
weigh a~y conveniences provided by the giving of clean
bills of lading against indemnities" (p. 857).

17. The effect of the invalidity of the letter of guar
antee is to free the shipper from his undertaking to in
demnify the carrier for the sum paid by the carrier to the
consio-nee or other third party based on the discrep
ancy"'between the goods as described in .the bill of
lading and as they actually were whe~ receIved ~y the
carrier. The carrier would be faced WIth the chOIce of
noting the defects on the bill of lading or of accom~o

dating the shipper by no~ in.s~rting th~ releva~t notations
and thereby assuming habilIty to thIrd partIes for the
discrepancies without having a contr~ctua.l r~course

against the shipper. The purpose of the mvalIdatIon .ap
proach is to induce the carrier to ma~e the appropnate
notation in the bill of lading. The shIpper, who IS the

13 The ICC reply also sug~ested th~t in fact the. seller who
has been issued an unclean bill of ladmg may obtam p~yment

of the credit by providing a guarantee to the bank whlc~ ~as
issued the documentary credit, "thus avoiding any prejudice
to the buyer who remains free to contest payment made
against such a document."

14 Replies of the Netherlands and the United States.

real beneficiary of the practice of issuing letters of
guarantee in return for "clean" bills of lading, would
no longer be able to provide indemnity to the carrier
except for the statutory indemnity under article 3 (5)
of the 1924 Brussels Convention. It will be recalled
that article 3 (5) provides indemnification by the ship
per to the carrier for inaccuracies in statements fur
nished by the shipper regarding marks, quantity and
weight, but not for omissions or incorrect statements
as to the order or condition of the goods.

18. Opponents of a provision invalidating letters
of guarantee argue that such a provision would benefit
the shipper, although he, as the party who induced the
carrier not to disclose the defect in the goods, was the
greater offender against the consignee or other third
party.15

19. Among supporters of a Convention provision
invalidating letters of guarantee, two views appear to
emerge regarding the desirable scope of such a provi
sion. One approach is to invalidate all letters of guar
antee issued by the shipper to the carrier. The other
approach is to invalidate only those letters of guarantee
that were issued by a shipper to a carrier who knew
or should have known of the inaccuracy or the defect
but who still failed to make the appropriate notation on
the bill of lading.

(a) Convention provision invalidating all letters of
guarantee by shipper to carrier

20. Certain replies to the Secretariat questionnaire
favoured an approach invalidating all letters of guar
antee issued to the carrier by the shipper.16 One of the
reasons given was that, in all cases, letters of guarantee
have an effect on the information that is included or
omitted from the bill of lading; thus whether or not
the carrier intended to mislead the consignee, the result
for the consignee will be the same.17 Another reason
for the broader approach of invalidating all letters of
guarantee is the difficulty of distinguishing between
letters of guarantee issued in cases of genuine disagree
ment between the shipper and the carrier (e.g. as to
quantity or weight) and letters issued in cases where
the carrier knew or should have known of the defects
in the goods, their packaging or the inaccuracy of the
information given by the shipper.

21. A draft provision reflecting this broad approach
to invalidating letters of guarantee is as follows:

Draft proposal A

Any promise or agreement made by or on behalf
of the shipper to indemnify the carrier with respect
to any statement made in the bill of lading, or the
omission of a statement required under article [3
(3)], shall be void and of no effect.

(b) Convention provision invalidating letters of guar
rantee issued in return for incorrect statement or
omission of information on the bill of lading

22. A second view would invalidate letters of ~ar
antee only when the carrier has knowledge of the mac-

15 See replies of the Baltic and International Maritime
Conference (BIMCO) and the International Maritime Com
mittee (IMC).

16 See replies of Pakistan, Hungary, Turkey.
17 See reply of Pakistan.
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curacy of the information given by the shipper or of
the apparent defects in the goods. Supporters of this
approach state that letters of guarantee are useful to
expedite commercial relations in cases of genuine dis
agreement between the shipper and the carrier as to
the quantity of the goods and minor questions con
cerning the condition of the goods or of their packag
ing. This view is also supported by current practice,
as stated above at paragraphs 9-10.

23. A draft provision which would embody this
narrower approach to the invalidity of letters of guar
antee would read as follows:

Draft proposal B

Any promise or agreement made by or on behalf
of the shipper to indemnify the carrier with respect
to any statement made in the bill of lading, or the
omission of information required under article [3
(3 ) J, shall be void and of no effect if the carrier
knew [or should reasonably have known on the basis
of facts apparent to him] that such a statement was
incorrect or that the inclusion of such information
was required.

(3) Full responsibility of the carrier to third persons
for knowing mis-statements or omissions

24. As has been noted (para. 16, above), the cen
tral objective of any remedial action in this area is to
discourage the inclusion in bills of lading of false state
ments which may mislead the consignee and other third
persons. Draft proposals A and B approach this objec
tive by invalidating all, or some of the letters of indem
nity that may be used to induce such false statements.
Another approach would be to strengthen the respon
sibility of carriers to third persons who are misled by
such false statements.

25. Article 3 (4) of the Brussels Convention of
1924, as supplemented by article 1 (1) of the Brussels
Protocol, provides a basis for responsibility of the
carrier for statements in the bill of lading (see para. 3,
above). However, any responsibility based on these
provisions would presumably be subject to the gen
eral limits on the carrier's liability.18 In view of the
serious consequences of false statements in bills of lad
ing, consideration might be given to removing the limits
on the liability of the carrier in the situations where the
carrier knows that a statement in the bill of lading is
false, or where the carrier knows that a required state
ment is omitted.

26. A similar approach is employed in French and
Norwegian legislation, and is recommended in some of
the replies to the third UNCITRAL questionnaire.19

27. A draft provision implementing this approach
is as follows:

Draft proposal C

When the carrier knowingly states inaccurate in
formation in the bill of lading or omits any informa
tion required to be included under [revised article 3
(3) and 3 (7) J he shall be responsible to the con
signee or other third party to whom the bill of lading
has been transferred, for any loss, damage or expense
incurred in good faith by such third person as a
result of such statement or omission without the ben
efit of the limitation on carrier liability provided for
in this Convention.

18 See Revised Compilation, arts. II-C, II-D and II-E.
19 See the replies of Finland, France, Norway and Pakistan.

Under this approach even if letters of indemnity by the shipper
are valid, the increased direct liability of the carrier, and the
increased indirect liability of the shipper 'under the indemnity,
would tend to discourage the offering of such letters by the
shipper and the acceptance by the carrier.

PART THREE: DEFINITION OF CONTRACf OF CARRIAGE AND LEGAL POSITION
OF THE CONSIGNEE

A. INTRODUCTION

1. At its sixth session the Working Group noted
that it might be desirable to formulate in the revised
convention a definition of the term "contract of car
riage".l This part of the fourth report of the Secretary
General responds to the request made by the Working
Group that this report also examine "a possible defini
tion of 'contract of carriage' and the position, with re
spect to the carrier, of the person entitled to take de
livery of the goods."2

2. The Secretariat has received one substantive re
ply to an inquiry dealing with these issues; that reply
has been circulated as one of the working documents
for the seventh session of the Working Group (docu
ment A/CN.9/WG.III/WP.18).

B. DEFINITION OF "CONTRACT OF CARRIAGE"

3. Although the Working Group has not yet con
sidered a definition of the term "contract of carriage",

1 Working Group, report on sixth session (A/CN.9/88,
UNCITRAL Yearbook, vol. V: 1974, part two, III, 1).

2 Ibid., para. 151.

that term has been utilized a number of times in the
draft provisions approved by the Working Group. Thus,
the contracts covered by the revised convention have
been identified as "all contracts for the carriage of
goods by sea",3 and the geographic scope is examined
in terms of "every contract for carriage of goods by sea
between ports in two different States".4 Similarly, "car
rier" or "contracting carrier" is defined as "any person
who in his own name enters into a contract for carriage
of goods by sea with a shipper"5 and references to the
"contract of carriage" may also be found in the draft
provisions on liability of the carrier in tort,6 on deck
cargo,7 on the through bill of lading,8 on jurisdiction,9
on arbitrationlO and on contract stipulations derogating
from the convention.ll

3 Revised Compilation, art. I-A, para. 1.
4 Ibid., art. I-B, para. 1.
5 Ibid., art. I-e (1), para. 1.
6 Ibid., art. II-D, para. 1.
7 Ibid., art. II-F, para. 2 (in the reference to "bill of lading

or other document evidencing the contract of carriage").
8 Ibid., art. II-H, para. 1.
9 Ibid., art. V-C, A (1), Band D.
10 Ibid., art. V-D, paras. I and 5.
11 Ibid., art. VI-A, paras. 1 and 3.
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4. Under article 1 (b) of the Brussels Convention
of 1924, the term "contract of carriage" was described
as applicable "only to contracts of carriage covered by
a bill of lading or any similar document of title, in so
far as such document relates to the carriage of goods
by sea". The other transport conventions do not con
tain definitions of "contract of carriage" as such; how
ever, in delineating the scope of application of the con
vention they each use "contract of carriage" in a
setting which indicates the meaning of the term:

1956 CMR (road) Convention-article 1 (1)

"1. This Convention shall apply to every contract
for the carriage of goods by road in vehicles for
reward ... "

1929 Warsaw (air) Convention-article 1 (1)

"1. This Convention applies to all international
carriage of persons, luggage or goods performed by
aircraft for reward. It applies equally to gratuitous
carriage by aircraft performed by an air transport
undertaking."12

1970 CIM (rail) Convention-article 1 (1)

"1. This Convention shall apply... to the carriage
of goods consigned under a through consignment
note made out for carriage over the territories of at
least two of the contracting States ... ".
5. The Working Group may decide that the identi

fication of "contract of carriage" in the draft provisions
on the scope of the revised convention (para. 3 above)
is sufficient to show the meaning of the term, and that
no definition of the term "contract of carriage" is
necessary.

6. Alternatively, the Working Group may find it
useful to add to the draft provision in article I-A the
words "for reward" or "in exchange for payment of
freight": 13

Draft provision A

(Article I-A: contracts covered)
1. The provisions of this Convention shall be

applicable to all contracts for the carriage of goods
by sea [for reward] [in exchange for payment of
freight].
7. As a third alternative the Working Group may

wish to consider adoption of a separate definition of
the term "contract of carriage", along the lines pro
posed by France in response to an inquiry by the Secre
t.ariat to members of the Working Group.14 Such a
1efinition could read as follows:

Draft provision B

"Contract of carriage" means a contract whereby
a carrier promises a shipper, [in exchange for pay
ment of freight] [for reward], to move specified goods
from one port to another.

12 Since the 1955 revision, the first sentence of article 1 (1)
reads as foIlows: "This Convention applies to alI international
carriage of persons, baggage or cargo performed by aircraft
for reward."

13 It may be noted that both the CMR and the Warsaw
Convention employ the expression "for reward".

14 See A/CN.9/WG.III/WP.18.

8. As pointed out in document A/CN.9/WG.III/
WP.18, article 15 of the French law of 18 June 1966
contains a similar provision. It might be concluded
that draft provision B is unnecessary since it expresses
the commonly accepted meaning of the term "contract
of carriage" for. the transport of goods by sea; on the
other hand, the Working Group may deem it useful
to adopt a definition: of this basic term to express the
ba,sic obligation assumed by the carrier under his con
tract with the shipper to carry goods from one port to
another15 and the basic obligation of the shipper to pay
the freight charges agreed upon.

C. LEGAL RELATIONSHIP OF CARRIER AND THE PERSON
ENTITLED TO TAKE DELIVERY OF THE GOODS

9. In the draft provisions already approved by the
Working Group there are references to the "con
signee",t6 to the "person entitled to make a claim for
the loss of goods" (l'ayant-droit) ,17 to "the claimant"18

and to the "claimant in respect of the goods" .19
10. Under the Brussels Convention of 1924 the

person entitled to take delivery of the goods is only
referred to in article 3 (6) (the provision on notice
of loss or damage); this provision refers at one point
to "the person entitled to delivery thereof [of the goods]
under the contract of carriage" and at another point
to "the receiver". Under the other transport conven
tions, the legal position of the "consignee" is clearly
delineated. Thus articles 12 and 13 of the CMR Con
vention, articles 16, 21 and 22 of the 1970 CIM Con
vention, and articles 12 and 13 of the Warsaw Conven
tion, as amended in 1955, deal specifically with the
rights of the consignee.

11. The Working Group may wish to consider an
approach whereby the revised convention would give
explicit recognition to the derivative rights enjoyed by
the consignee or other third person against the carrier
whether under the contract of carriage directly or pur
suant to a transfer of the bill of lading. Such a provision
would in no way affect any direct contractual relation
ship (e.g., under a sales contract) between the con
signee and the shipper.

12. In order to give recognition to the rights of
the "consignee", the Working Group might adopt a
definition of "consignee" and then consider a separate
provision outlining the legal position of the consignee.

Draft provision C

1. Definition of "consignee": "Consignee" means
the person entitled to take delivery of the goods
under the contract of carriage.

2. Legal position of the consignee: The consignee
shall have the rights of the shipper and, in addition,
any rights conferred on him under article [3 (4)].
13. When, under draft provision C, paragraph 2,

the consignee enjoys "the rights of the shipper", the con-

15 See Revised Compilation, art. I-B, para. 1 ("ports of
two different States").

16 See Revised Compilation, art. I-B, para. 2; art. II-A,
paras. 2 and 3; art. VI-A, para. 3.

17 See Revised Compilation, art. II-B, para. 2.
18 See Revised Compilation, art. II-B, para. 3; art. II-C,

alternative B, para. 1 (b); art. V-C, parts A (2) (a) and Dj
art. VI-A, para. 4.

19 See Revised Compilation, art. VI-A, para. 4.
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signee will only have the rights that the shipper would the shipper to the carrier, since these obligations (such
have enjoyed under the circumstances. Thus the con- as the shipper's liability for shipping dangerous goods
signee will still be bound by any limitations imposed under art. 4 (6) of the 1924 Convention) seem pecu-
by the convention on the rights of the shipper, such liarly to be the shipper's own.
as the time limitation for giving the required notice 14. The draft proposal concerning the legal posi-
of the loss or damage to the carrier (Revised Compila- tion of consignees makes special reference to article 3
don, art. 5-A) or the statute of limitation (prescription) (4), because under that article consignees (and other
period for bringing actions against the carrier (Revised third parties in good faith to whom a bill of lading has
Compilation, art. 5-B). Furthermore, <the provision been transferred) are intended to enjoy greater rights
that the consignee "shall have the rights of the shipper" against the carrier than those which the shipper would
would not impose on the consignee the obligations of have enjoyed.

3. Report of the Working Group on International Legislation on Shipping on the work of its
eighth session (New York, 10-21 February ]975) (A/CN.9/105)*
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General introduction

1. The Working Group on International Legislation
on Shipping was established by the United Nations
Commission on International Trade Law (UNCITRAL)
at its second session (1969), and was enlarged by the
Commission at its fourth session (1971),1 The Work
ing Group consists of the following 21 me~bers of t~e
Commission: Argentina, Australia, BelgIUm, BrazIl,
Chile, Egypt, France, Germany (Federal Republic 00,
Ghana, Hungary, India, Japan, Nigeria, Norway,
Poland, Singapore, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland,
United Republic of Tanzania, United States of America,
and Zaire.

2. In defining the task of the Working Group, the
Commission, at its fourth session, resolved that:

"The rules and practices concerning bills of lad
ing, including those rules contained in the Interna
tional Convention for the Unification of Certain Rules
of Law relating to Bills of Lading (the Brussels
Convention, 1924) and in the Protocol to amend
that Convention (the Brussels Protocol 1968) shall
be examined with a view to revising and amplifying
the rules as appropriate, and that a new international
convention may, if appropriate, be prepared for adop
tion under the auspices of the United Nations."2

3. In addition, the Commission specified a number
of topics that among others should be considered. The
Working Group at earlier sessions has taken action with
respect to the following topics: (a) the period of car
rier responsibility; (b) responsibility for deck cargo and
live animals; (c) choice of forum clauses in bills of
lading;3 (d) the basic rules governing the responsibility
of the carrier; (e) arbitration clauses in bills of lading;4
(f) unit limitation of liability; (g) trans-shipment;

1 Report of the United Nations Commission on International
Trade Law on the work of its fourth session (1971), Official
Records of the General Assembly, Twenty-sixth Session, Sup
plement No. 17 (A/8417), para. 19 (UNCITRAL Yearbook,
vol. II: 1971, part one, II, A).

2 Ibid. The Commission decided at its seventh session that
the Working Group should "continue its work under the terms
of reference set forth by the Commission at its fourth session
and complete the work expeditiously". Report of the United
Nations Commission on International Trade Law on the work
of its seventh session (13-17 May 1974), Official Records of
the General Assembly, Twenty-ninth Sess~on, Supplement
No. 17 (A/9617), para. 53 (UNCITRAL Yearbook, vol. V:
1974, part one, II, A).

3 Working Group report on third session (AICN.9/63;
UNCITRAL Yearbook, vol. HI: 1972, part two, IV). The
first report of the Secretary-General on responsibility of ocean
carriers for cargo: bills of lading (A/CN.9/63/Add.l;
UNCITRAL Yearbook, vol. III: 1972, part two, IV) was used
by the Working Group as its working document.

4 Working Group report on fourth (special) session, (AI
CN.9174; UNCITRAL Yearbook, vol. IV: 1973, part two,
IV, 1). The Working Group used as its working documents
the first report of the Secretary-General on responsibility of
ocean carriers for cargo: bills of lading (AICN.9/63/Add. I) ,
and two other working papers prepared by the Secretariat:
"Approaches to basic policy decisions concerning allocation of
risks between the cargo owner and carrier" (A/CN.9174,
annex I; UNCITRAL Yearbook, vol. IV: 1973, part two,
IV, 2) and "arbitration clauses" (AICN.9/74, annex II;
UNOITRAL Yearbook, vol. IV: 1973, part two, IV, 3).

(h) deviation; (i) the period of limitation;5 (j) liability
of the carrier for delay; (k) scope of application of the
Convention; (l) elimination of invalid clauses; (m) deck
cargo and live animals; (n) definitions under article 1
of the Brussels Convention;G (0) contents and legal
effect of documents evidencing the contract of carriage;
(p) validity and effect of letters of guarantee; and
(q) definition of contract of carriage and of consignee.7

4. At its seventh session the Working Group de
cided that its future work in respect of carrier responsi
bility should be carried out with a view to drawing up
a new convention. Accordingly, it requested the Secre
tariat to structure the draft provisions approved by the
Working Group in the form of a convention and to
submit the draft of such a convention to its eighth
session for a second reading. 8 The Working Group also
decided to take up the following topics at its eighth
session: (i) general rule of liability of the shipper;
(ii) dangerous goods; (iii) notice of loss; (iv) general
average; and (v) relationship of the convention with
other maritime conventions.9

5. The Working Group held its eighth session at
New York from 10-21 February 1975.

6. All members of the Working Group were repre
sented at the session with the exception of the United
Republic of Tanzania and Zaire.

7. The session was attended by the following mem
ber of the Commission as observer: Philippines; by the
following State not member of the Commission as ob
server: Canada; and by observers from the following
international, intergovernmental and non-governmen
tal organizations: United Nations Conference on Trade
and Development (UNCTAD), International Maritime
Committee (IMC) , International Chamber of Com
merce (ICC), International Shipowners Association
(INSA), International Union of Marine Insurance
(IUM!) , International Chamber of Shipping (ICS),

5 Working Group report on fifth session (AICN.9176;
UNCITRAL Yearbook, vol. IV: 1973, part two, IV, 5). The
Working Group used as its working document the second re
port of the Secretary-General on responsibility of ocean car
riers for cargo: bill of lading (AICN.9/76/Add.l; UNCITRAL
Yearbook, vol. IV: 1973, par>! two, IV, 4).

6 Working Group report on sixth session (A/CN.9/88;
UNCITRAL Yearbook, vol. V: 1974, part two, HI, 1). The
Working Group used as its working documents th,e third report
of the Secretary-General on responsibility of ocean carriers for
cargo: bills of lading (A/CN.9/881Add.!; UNCITRAL Year
book, vol. V: 1974, part two, III, 2), part five of the second
report of the Secretary-General on responsibility ofocean car
riers for cargo: bills of lading (AICN.91761Add.!; UNCITRAL
Yearbook, vol. IV: 1973, part two, IV, 4), a study prepared
by the International Institute for the Unification of Private Law
(UNIDROIT) entitled "Study on carriage of live animals"
(A/CN.9/WG.III/WP.l1, UNCITRAL Yearbook, vol. V:
1974, part two, III, 3) and a working paper by the Secretariat
on the topic of deck cargo (AICN.9/WG.III/WP.14).

7 Working Group report on sevenih session, (AICN.9/96,
reproduced in this volume, part two, IV, 1). The Working
Group used as its working documents the fourth report of the
Secretary-General on responsibility of ocean carriers for cargo:
bilIs of lading (AICN.9/96/Add.!, reproduced in this volume,
part two, IV, 2).

8 Working Group report on seventh session (A/CN.9/96;
reproduced in this volume, part two, IV, 1), para. 107.

9 Ibid., para. 108.
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and the Central Office for International Railway Trans
port, Berne (OCTO.

8. The Working Group unanimously elected the fol
lowing officers:

Chairman Mr. Mohsen Chafik (Egypt)

Vice-Chairmen Mr. Stanislaw Suchorzewski
(Poland)

Mr. Nehemias Gueiros (Brazil)

Rapporteur Mr. P. V. Swarlu (India)

Mr. Suchorzewski was elected to serve as Acting
Chairman in the absence of the Chairman, during the
first five meetings of the Working Group.

9. The following documents were placed before the
Working Group:

1. Provisional agenda and annotations (A/CN.9/WG.lIiJ:I
L.4/Rev.l) ;

2. Liability of the shipper: draft article proposed by Japan
(A/CN.9/WG lII(VIII) ICRP.l);

3. Liability for damage caused by a nuclear incident: draft
article proposed by Norway (A/CN.9/WG.IlI(VIII) I
CRP.7);

4. Matters not resolved at the seventh session: comment by
the United Kingdom of Great Britain and Northern Ire
land (AjCN.9/WG.IH(VIII) ICRP.3);

5. Note concerning certain texts proposed by the Working
Group at its seventh session, submitted by the Central
Office for International Railway Transport, Berne (AI
CN.9/WG.III(VIII) ICRP.2);

6. Observations by the Central Office for International Rail
way Transport, Berne (A/CN.9/wG.III(VII)/CRP.l);

7. Preliminary version of a draft convention on the liability
of carriers of goods by sea: note by the Secretariat (AI
CN.9/WG.lIIjWP.19);

8. Observations by International Maritime Committee
(IMC) (A/CN.9/WG.III(VIII)/CRP.4).

10. The Working Group adopted the following
agenda:

(i) Opening of the session
(ii) Election of officers

(iii) Adoption of the agenda
(iv) Consideration of the topics not yet dealt with by the

Working Group
(v) Second reading of the preJiminary version of the draft

convention
(vi) Future work
(vii) Adoption of the report.

A. Consideration of the topics not yet dealt with
by the Working Group

1. BASIC RULE ON THE EXONERATION OF THE
SHIPPER FROM LIABILITY

{a) Provisions of the Brussels Convention of 1924

1. Article 4 (3) of the 1924 Brussels Convention
deals with the topic of the exoneration of the shipper
from liability, and reads as follows:

"The shipper shall not be responsible for loss or
damage sustained by the carrier or the ship arising
or resulting from any cause without the act, fault,
or negleot of the shipper, his agents, or his servants."

(b) Discussion by the Working Group

2. There was general agreement within the Work
ing Group that the revised Convention should contain
a provision dealing with the subject-matter of arti
cle 4 (3) of the 1924 Convention.

3. Some representatives expressed the view that such
a provision should commence with a detailed listing of
the shipper's responsibilities and obligations, and should
then state that the shipper would be liable for any loss
or damage sustained by ,the carrier resulting from the
failure of the shipper to meet such responsibilities and
obligations. It was argued that such a provision would
be a proper counterpart of article 5 in ,the preliminary
version of the draft convention, which delineates the
responsibilities of the carrier. Most representatives,
however, objected to the inclusion of a list of the ship
per's obligations. It was pointed out that the present
rule in article 4 (3) of the Convention had not given
rise to difficulties in practice. Some representatives also
pointed out that the enumeration of the carrier's obliga
tions in article 3 (l) and 3 (2) of the Convention had
not been included in the new draft Convention.

4. Several representatives supported the retention
of the substance of article 4 (3) of the 1924 Brussels
Convention, but favoured its recasting in a positive
formulation. Most representatives, however, expressed
their preference for the negative formulation of this
rule, as found in article 4 (3) of the 1924 Conven
tion. These representatives emphasized that the sub
stance of article 4 (3) of the 1924 Convention should
be read in the light of the mandatory character of the
Convention. The rule, therefore, served a useful pur
pose, since it prevented carriers from inserting in bills
of lading clauses that would impose on the shipper a
standard of liability stricter than one limited to fault
or neglect by the shipper.

5. There was general agreement that the word "act"
in article 4 (3) of the 1924 Convention was ambigu
ous and seemed to serve no useful purpose and that,
therefore, it should be deleted in the revised text. It was
further agreed that the revised article should cover "loss
or damage sustained by the carrier, the actual carrier
or the ship" and that it should bear some heading other
than "General rule on the liability of the shipper".

6. The Working Group considered, but did not
adopt, ,the proposal of one representative that the re
vised rule based on article 4 (3) of the 1924 Conven
tion should exonerate the shipper from liability in cases
where the loss or damage sustained by the carrier or
the ship did not arise direotly from the fault or neglect
of the shipper.

Proposed new article

7. The Working Group considered the question
whether the revised Convention should contain an arti
cle dealing with the respective rights and obligations of
the shipper, carrier and consignee as to taking delivery
of the goods, and the legal consequences of the car
rier's inability to effect delivery of the goods in the
prescribed manner.

8. Under one formulation of such an article, the
consignee would be obliged to take delivery of the
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goods within a reasonable period after the notice of
their arrival; if the consignee failed to take delivery,
upon notice from the carrier the shipper would have
to designate some other person to take delivery; failing
such action by the consignee or shipper, the carrier
could sell or dispose of the goods for the account of the
person entitled to the goods, in order to recover his
expenses, or to avoid disproportionate storage CO&ts or
deterioration of the goods; the consignee or shipper,
as the case may be, would remain liable for any loss or
expense by the carrier that could not be recovered from
the sales proceeds. The representative introducing this
proposal explained that it was not intended to cover a
shipper who is an "FOB" reller.

9. Another formulation stated that, if the goods
were not claimed or if there was a dispute as to the
person entitled to take delivery, or the payment of
freight, the captain could, on the basis of a court order,
sell the goods or hold them at the expense of the con
signee; the shipper would remain liable for freight or
the costs incurred by the carrier to the extent they
could not be recovered from the sales proceeds. The
representative introducing this proposal explained that
it was designed to safeguard the interests of shippers
and consignees and to prevent arbitrary action by
carriers.

10. A third formulation provided that if the con
signee did not take delivery of the goods within a rea
sonable time or if several persons claimed the goods,
the carrier could entrust the goods to a third party for
the account of the consignee; the carrier was ,then en
titled to sell the goods if they were perishable, or if
there would be disproportionate storage charges. The
representative introducing this proposal stated that
such a provision would be less harsh on shippers and
consignees than the first formulation (referred to in
para. 8, above), while having the advantage of avoid
ing judicial intervention.

11. Many representatives opposed the addition of
a new article to the draft Convention based on one of
the above formulations on the ground that the pro
visions of article 4 (2 ) (b) in the preliminary version
of the draft convention, together with the national law
applicable at the port of discharge, were sufficient to
protect the interests of carriers in cases where they were
unable to effect delivery of the goods. Several repre
sentatives also stated that each of the proposed formu
lations presented special problems, such as the defining
of the expression "reasonable period" for taking deliv
ery, and of forcing the shipper to arrange for the taking
over of the goods at the port of discharge.

12. It was agreed that the revised Convention should
not contain a separate provision dealing with cases
where the carrier was unable to effect delivery.

13. The task of drafting a suitable text of a basic
rule on the exoneration of the shipper from liability
was referred to the Drafting Party for consideration,
taking into account the above discussion by the Work
ing Group.10

10 The Working Group established a drafting party to con
sider this topic and any other matters that may be referred to

REPORT OF THE DRAFTING PARTY

[Article 12. Basic rule on the exoneration of the shipper
from liability]

The Drafting Party considered this topic, and rec
ommended the following text for the consideration
of the Working Group:

"The shipper shall not be liable for loss or dam
age sustained by the carrier, the actual carrier, or
the ship unless such loss or damage was caused by
the fault or neglect of the shipper, his servants or
agents."

CONSIDERATION OF THE REPORT OF THE
DRAFTING PARTY

14. The Working Group adopted the text recom
mended by the Drafting Party, and accepted certain
suggestions which were made with a view to bringing
into harmony the various language versions.

2. DANGEROUS GOODS

(a) Provisions of the Brussels Convention of 1924

1. Article 4 (6) of the Brussels Convention deals
with the carriage of dangerous goods and reads as
follows:

"Goods of an inflammable, explosive, or danger
ous nature to the shipment whereof the carrier,
master, or agent. of the carrier has not consented
with knowledge of their nature and character may
at any time before discharge be landed at any place
or destroyed or rendered innocuous by the carrier
without compensation, and the shipper of such goods
shall be liable for all damages and expenses directly
or indirectly arising out of or resulting from such
shipment. If any such goods shipped with such
knowledge and consent shall become a danger to the
ship or cargo, they may in like manner be landed at
any place or destroyed or rendered innocuous by the
carrier without liability on the part of the carrier
except to general average, if any."

(b) Discussion by the Working Group

2. The view was expressed that article 4 (6) had
worked well in practice, and that therefore its substance
should be retained subject to clarifying amendments in
regard to language.

3. However, the view was also expressed tl;lat
amendments of substance to that article might be te
quired. One suggestion was that a limitation should be
placed on the seemingly unrestricted discretion pres
ently given under article 4 (6) to land the goods, de
stroy them, or render them innocuous. It was proposed

it during the course of the eighth session of the Working
Group. The Drafting Party was composed of the representa
tives of the following countries: Argentina, Belgium, Chile,
France, Ghana, India, Japan, Nigeria, Norway, Poland, United
Kingdom of Great Britain and Northern Ire1and, United Re
public of Tanzania, United States of America and the Union
of Soviet Socialist Republics. The Drafting Party elected as its
Chairman Mr. E. Chr. Selvig (Norway).
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,3. Nevertheless, if such dangerous goods, shipped
WIth knowledge of their nature and character be
come a danger to the ship or cargo, they may ~ like
manner be unloaded, destroyed or rendered innocu
o~s by the carrier, as the circumstances may require,
WIthout payment of compensation by him except with
respect to general average, if any.

The Drafting Party considered the topic of danger
ous goods. The text of a .draft provision on this topic,
as amended by the Workmg Group,11 is as follows:

[Article 13. Dangerous goods]

1. "':'hen the shi1?per hands dangerous goods to
the carner, he shall mform the carrier of the nature
of the goods and indicate, if necessary, the character
of. the danger and the precautions to be taken. The
shipper shall, whenever possible mark or label in a
suitable manner such goods as dangerous.

2. Dangerous goods may at any time be un
I?aded, destr?yed or rendered innocuous by the car
ner, as the Clfcumstances may require without pay
ment of compensation by him where they have been
taken in charge by him without knowledge of their
na.ture an~ charaoter. Where dangerous goods are
shipped Without such knowledge, the shipper shall
?e ,lIable fo: .all damages and expenses directly or
mdlrectly ansmg out of or resulting from such ship
ment.

11 T~e amendments made by the Working Group are the
followmg:

(a) In the first sentence of paragraph 1 the words "the
goods and indi~ate, if necessary? the character of the danger
and the precautIOns to be taken' , commencing after the words
:'nll;ture <;If'', were substituted for the words "the danger, and
IndIcate If necessary, the precautions to be taken".

(b) In the second sentence of paragraph 2, the opening
words "Where dangerous goods are shipped without such
~nowl~ge, the shipper ..." were substituted for the words
The shipper of such goods. , .".

12 See foot-note 11.

CONSIDERATION OF THE REPORT OF THE
DRAFTING PARTY

9. The Working ~roup considered the above-quoted
report of the Draftmg Party. The Working Group
adopted the report of the Drafting Party, subject to the
amendments to the text noted above.12

The following comments were made with respect to
the draft provisions recommended by the Drafting
Party.

(a) In relation to the first paragraph, the view was
expressed that the duty imposed on the shipper always
to inform, the carrier of the nature of the danger may
be too stn,ngen~. In many cases, such as successive ship
ments of IdentIcal dangerous goods, the carrier would
know, or should ascertain through the exercise of rea
sonable. diligence, the. nature of the danger. Most rep
resentatlv~s felt that I~ w?uld be sufficient to impose
on the shIpper an oblIgatIOn to infonn the carrier in
every case of the nature of the goods, and that the

8. It was decided that article 4 (6) of the Brussels
Convention, together with the proposals made in the
Working Group, should be remitted to the Drafting
Party for consideration in the light of the above discus
sion with a view to the drafting of an appropriate text.

4. It was proposed that, while the rights given to the
carrier under the present article of the Brussels Con
vention to deal with the goods should be retained in
substance, a new text should be drafted containing ad
ditional provisions imposing an obligation on the ship
per to inform the carrier of the dangerous character of
the goods, and of indicating by suitable marking that
the goods were dangerous. Further, the proposed new
text would expressly preserve the rights of the carrier
to freight notwithstanding the exercise of his rights to
dispose of the dangerous goods.

5. In regard to the additional obligations sought
to be imposed on the shipper by the proposal men
tioned in paragraph 4 above, the view was expressed
that provisions to this eff.ect would constitute an im
provement on the present article 4 (6) of the Brussels
Convention. However, some repre&entatives felt it
would be sufficient only to impose an obligation to
give information as to the dangerous character of the
goods, since there might for practical reasons be diffi
culty !n marking certain types of goods. Most repre
senta!Ives opposed any reference to freight in the ar
ticle on dangerous goods.

6. Another proposal adapted the language and tech
nique used in the provision on the carriage of live ani
mals (article 5 (5) of the preliminary version of the
draft convention) to the carriage of dangerous goods,
while preserving the rights of the carrier under the
present article 4 (6) of the Brussels Convention. How
ever, most representatives were of the view that the
carriage of dangerous goods posed unique problems
that would not be resolved by a provision analogous
to the one on the carriage of live animals.

7. It was also suggested that, the definition of dan
gerous goods contained in article 4 (6) of the Brussels
Convention was not a model of clarity. It was therefore
suggested that the question whether goods were dan
gerous should be decided by reference either to the law
of the flag of the vessel, or to the law of the port of
loading, or to international agreements. Most repre
sentatives, however, felt that while the scheme of arti
cle 4 (6) may not be wholly satisfactory, it had caused
no serious difficulties in practice. It was also pointed
out that goods had been held to be dangerous if their
carriage or discharge was prohibited by the rules, in
force in the port of discharge and would result in the
detention of the vessel, and that provision might be
made for such cases.

that the action to be taken by the carrier should be REPORT OF THE DRAFTING PARTY
commensurate with the danger involved. It was argued,
on the other hand, that a balancing of this kind may be
impracticable at a time when the threat of danger arises,
and that to protect his reputation the carrier would in
any event act in a reasonable manner.
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obligation to give information on the character of the
danger and the precautions to be taken ought to apply
only in cases where the carrier could not be expected
to have such knowledge.

(b) It was also stated in relation to the first para
graph that the proper precautions to be taken during
the carriage against the danger would normally be
within the knowledge of the carrier. It was suggested
that the present formulation appeared to cast a burden
on the shipper of indicating precautions, for the dis
charge of which he may not have the necessary know
ledge. On the other hand, it was observed that the words
"if necessary" introduced a qualification which miti
gated possible hardship in this regard to the shipper.

(c) Concerning the liability of the shipper for dam
ages arising from the shipment of dangerous goods
which is imposed by the second sentence of the second
paragraph, the view was expressed that the text should
state clearly that such liability will only arise in relation
to dangerous goods taken in charge by the carrier with
out knowledge of their dangerous nature and character,
and the text was amended accordingly.

(d) A proposal in regard to the liability of the ship
per set forth in the second sentence of the second para
graph, to the effect that the carrier should have no
right to claim damages or expenses unless he proved
that he had acted reasonably in making a choice be
tween landing, destroying and rendering the goods in
nocuous, was considered but not adopted by the Work
ing Group.

3. NOTICE OF LOSS, DAMAGE OR DELAY

(a) Provisions in the Brussels Convention of 1924

1. Provisions as to notice of loss or damage are
contained in article 3 (6) of the Brussels Convention,
which reads as follows:

"6. Unless notice of loss or damage and the gen
eral nature of such loss or damage be given in writ
ing to the carrier or his agent at the port of discharge
before or at the time of the removal of the goods
into the custody of the person entitled to delivery
thereof under the contract of carriage, such removal
shall be prima facie evidence of the delivery by the
carrier of the goods as described in the bill of lading.

"If the loss or damage is not apparent, the notice
must be given within three days of the delivery.

"The notice in writing need not be given if the
state of the goods has at the time of their receipt
been the subject of joint surveyor inspection.

"In any event the carrier and the ship shall be dis
charged from all liability in respect of loss or dam
age unless suit is brought within one year after
delivery of the goods or the date when the goods
should have been delivered.

"In the case of any actual or apprehended loss or
damage the carrier and the receiver shall give all

reasonable facilities to each other for inspecting and
tallying the goods."13

(b) Discussion by the Working Group

2. The view was expressed by some representatives
that the first subparagraph of article 3 (6) of the Brus
sels Convention had no real legal effect. Failure to
give notice as specified therein did not have the effect
of barring a claim; it was therefore immaterial in that
context whether or not notice was given. For this rea
son it was suggested that the deletion of this subpara
graph might be considered.

3. Other representatives were of the view that the
first subparagraph of article 3 (6) could have some
practical effect in legal proceedings. A court would be
more inclined to accept evidence offered by a claimant
who had given the required notice. It was also ob
served that a requirement that notice be given to the
carrier was an incentive to claimants to take prompt
decisions on possible claims. Such notice also served
to inform the carrier of the evidence he needed to
preserve in order to refute claims arising out of the
particular carriage to which the notice pertained.

4. There was general agreement ,that the principle
that notice of loss or damage must be given to the
carrier should be preserved, and that the failure to
give notice should not bar claims against the carrier.

5. With regard to the period of three days specified
in the second subparagraph of article 3 (6) for giving
notice when the loss or damage to the goods was not
apparent, there was general agreement that this period
was too short. Such a period did not give a claimant a
reasonable opportunity to discover th's type of loss or
damage, attribute it to the carriage by sea, and give
notice thereof. One suggestion was that a flexible time
limit, such as "within a reasonable period" should be
substituted. Representatives opposed to this suggestion
pointed out that the practical needs of international
commerce demanded the greater degree of certainty
provided by a fixed time-limit forgiving the required
notice.

6. It was also noted that article 3 (6) did not deal
with certain problems which might arise in calculating
the period. Under many legal systems, holidays or non
working days were excluded from the calculation.
There was support for the suggestion that any such
period should be specified in terms of "working days".

7. One representative pointed out that where there
was non-delivery of a part of the goods, it would not
be immediately clear whether such goods were in fact
lost, or merely delayed. It might therefore be impossi
ble to give notice of "loss". It was suggested that lan
guage should be added to deal expressly with this case.

8. It was also pointed out that, under article 5 (l)
of the preliminary version of the draft Convention,
liability had been imposed on the carrier for delay. It

13 Subparagraph 4 of art. 3 (6) deals with the limitation of
actions. This subjeot was considered at the fifth session of the
Working Group, and the provisions adopted are reproduced as
art. 20 in the preliminary version of the draft Convention
(A/CN.9/WG.III/WP.l9). The subject is now dealt with in
article 20 of the draft convention on the carriage of goods
by sea.
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was therefore suggested that an additional provision
as to notice would be needed to deal with the case of
delay. It was suggested that such a provision might
take the form of requiring notice within a specified
period after the delayed delivery was effected. Pro
visions to this effect were to be found in other trans
port conventions, e.g. the Warsaw Convention for the
Unification of Certain Rules relating to International
Carriage by Air, 1929, and the Convention on the
Contract for the International Carriage of Goods· by
Road, 1956 (CMR). However, the vi,ew was also ex
pressed that no special notice provision was needed
for delay, and that even if such a provision were intro
duced, failure to give notioe should not be a bar to a
subsequent action.

9. Attention was also drawn to certain defects in
article 3 (6) of the Brussels Convention. Article 3 (6)
only referred to the "carrier", while the preliminary
version of the draft Convention as a general rule im
posed liability on the contracting carrier also in rela
tion to carriage the performanoe of which he had en
trusted to an actual carrier. It was noted that in certain
circumstances notice may for practical reasons have
to be given to ,the "actual carrier" rather than to the
carrier who entered into the contract of carriage; such
a notice ought to take effect also in relation to the
contracting carrier as if it had been given to him di
rectly. It was also noted that the text of article 3 (6 )
used different terminology in its various subparagraphs
to describe the transfer of the goods from the carrier
to 'the person entitled to take delivery of the goods,
and that a uniform terminology might be desirable.

REPORTS OF THE DRAFTING PARTY

10. The task of preparing a draft text, taking into
consideration the discussion by the Working Group,
was then referred to the Drafting Party.

(i) Report of the drafting party on notice of
loss or damage

The Drafting Party considered the topic of notice
of loss or damage. The text of a draft provision on
this topic proposed by the Drafting Party, as amended
by the Working Group,14 is as follows:

[Article 19. Notice of loss or damage]

1. Unless notice of loss or damage, specifying
the general nature of such loss or damage, be given
in writing by the consignee to the carrier not later
than at the time the goods are handed over to the
consignee, such handing over shall be prima facie
evidence of the delivery of the goods by the carrier
in good condition and as described in [the document
of transport,] if any.

14 The amendments made by the Working Group are as
follows:

(a) In paragraph 2, the words "the notice in writing must
be given within ten days after the completion of delivery, ex
cluding that day" were substituted after the word "apparent",
for the words "the notice must be given within 10 consecutive
days of the delivery".

(b) In paragraph 5, the words "under this article", which
were absent in the draft text recommended by the Drafting
Party, were inserted between the words "given" and "to".

2. Where the loss or damage is not apparent,
the notice in writing must be given within 10 days
after the completion of delivery, excluding that day.

3. The notice in writing need not be given if the
state of the goods has at the time of their delivery
been the subject of joint surveyor inspection.

4. In the case of any actual or apprehended loss
or damage the carrier and the consignee shall give
all reasonabIe facilities to each other for inspecting
and tallying the goods.

5. If the goods have been delivered by an actual
carrier, any notice given under this artide to the
actual carrier shall have the same effect as if it had
been given to the contracting cner;

(ii) Report of the Drafting Parity on notice of delay

(a) The question of the possible inclusion in the
Convention of a provision under which notice must be
given by a consignee if he claims compensation from
the carrier for delay in delivery was briefly considered
by the Working Group and was then referred to the
Drafting Party. The Drafting Party was of the view
that the que~tion of principle as to whether such a
provision was desirable should be decided by the
Working Group, but it nevertheless believed that the
Working Group might find it useful to have a draft
text before it when reconsidering this matter. Accord
ingly, the draft provision below was presented only
with the aim of facilitating the discussion in the Work
ing Group:

[Notice by consignee that he will claim compensation
for delay in delivery]

"No compensation shall be payable for delay in
delivery unless a notice has been sent in writing to
the carrier within twenty-one days from the time
that the goods were handed over to the consignee."

Notes on the report of the Drafting Party

(b) If the Working Group should decide to include
in 'the revised Convention a provision dealing with
notice regarding claims by the consignee for compen
sation for delay in delivery, it would also have to de
cide on the placing of such a provision. The Drafting
Party was of the view that such a provision could form
paragraph 5 of the draft article on notice of loss or
damage (article 19), with the paragraph on the effect
of notioe that was given to the actual carrier then be
coming paragraph 6 of that same article.

CONSIDERATION OF THE REPORTS OF THE
DRAFTING PARTY

(i ) Notice of loss or damage

11. (a) Divergent views were expressed with re
gard to the u~e of the term "document of transport"
in paragraph 1, as that term· had not been defined in
the draft convention. This question was referred back
by the Working Group to the Draf,ting Party for
consideration.

(b) In relation to the period of 10 days specified
in paragraph 2, the issue was raised as to whether
holidays and non-working days were to be excluded
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REPORT OF THE DRAFTING PARTY

(a) The Drafting Party considered provisions deal
ing with the relationship of the revised Convention
with other conventions, and then recommended the
following draft text on this topic:

[Relationship of the revised Convention
with other conventions]

[part VII]

1. This Convention shall not modify the rights
or duties of the carrier, the actual carrier and their
servants and agents, provided for in international
conventions or national law relating to the limita
tion of liability of owners of seagoing ships.

2. No liability shall arise under the provisions
of this Convention for damage caused by a nuclear

(ii) Discussion by the Working Group

6. It was stated that, while the substance of article 8
in the 1924 Brussels Convention was acceptable its
~ording. wa~ ambiguous in that the phrase "for' the
tIme bemg In force" suggested that only statutes in
force at the conclusion of that Convention were within
the ambit of the provision. It was also stated that
reference should be made to limitation of liability un
der international conventions.

7. The view was also expressed that the provisions
of article 19 of the Athens Convention relating to the
Carriage of Passengers and their Luggage by Sea, 1974,
might form an appropriate basis for a suitable text.
This article reads as follows:

"This Convention shall not modify the rights or
duties of the carrier, the performing carrier, and their
servants or agents provided for in international con
ventions relating to the limitation of liability of own
ers of seagoing ships."

However, it was suggested that while the text of arti
cle 19 of the 1974 Athens Convention could be used
as a model, it would be necessary in this context to
refer also to the limitation of liability of owners of sea
going vessels provided for in national law.

8. The question of the relationship of the draft
convention with other conventions was then remitted
to the Drafting Party for the formulation of a draft
text in the light of the above discussion.

4. RELATIONSHIP OF THE DRAFT CONVENTION
WITH OTHER CONVENTIONS

1. The Working Group considered the relation
ship of the draft convention on carriage of goods by
sea with (a) conventions regulating liability for dam
age caused by a nuclear incident, and (b) other mari
time conventions.

(a) The relationship with Conventions regulating
liability for damage caused by a nuclear incident

(i) Provisions in the 1968 Brussels Protocol

2. Article 4 of the 1968 Brussels Protocol to the
Brussels Convention of 1924 reads as follows:

"This Convention shall not affect the provisions
of any international convention or national law
governing liability for nuclear damage."

(ii) Discussion by the Working Group

3. Under a proposed new article, whenever that
article was applicable, liability for damage caused by
a nuclear incident would not be regulated by the
draft convention on the carriage of goods by sea. It
was argued in support of the new article that it would
enable States parties to the 1960 Paris Convention on
Third Party Liability in the Field of Nuclear Energy
as amended by its Additional Protocol of 1964, or the
1963 Vienna Convention on Civil Liability for Nuclear
Damage, to become parties also to the convention on
the carriage of goods by sea. It was further pointed
out that it would be desirable to harmonize the rule
relating to nuclear damage with the Brussels Conven
tion J1elating to Civil Liability in the field of Maritime
Carriage of Nuclear Material, 1971, and the corre
sponding rule in article 20 of the Athens Convention
relating to the Carriage of Passengers and their Lug
gage by Sea, 1974.

4. There was general support for the proposed new
article, although the view was also expressed that arti
cle 4 of the Brussels Protocol of 1968 was equally ac
ceptable. It was also suggested that the proposed new
article should also provide for the case of States which

or included in the calculation of this period. The view ~t pr~se!1~ did not have a specific national law govern-
was expressed that the intention behind the use of the mg habIhty for such damage, but based such liability
term "consecutive days" in the draft text was that on the general principles of civil liability. The pro-
holidays and non-working days should be included in posed new article, together with the suggestion for its
the calculation of the period, and that the extension amendment, was referred to the Drafting Party.
of the period of three days given in paragraph 2 of
article 3 (6) of the Brussels Convention to 10 days (b) The relationship with other maritime conventions
was made to alleviate possible hardship to the con- (i) Provisions in other conventions
signee arising from this method of calculation. On the
other hand, it was observed that the use of the word 5. Article 8 of the Brussels Convention of 1924
"consecutive" to achieve this result was unnecessary. reads as follows:

(c) The Drafting Party was also requested to con- "The provisions of this Convention shall not affect
sider the question of bringing into harmony the vari- the rights and obligations of the carrier under any
ous language versions of the text of article 19. s.tat.ute. for the tim~ b~~ng in force relating to the

lImItatIOn of the lIabIlity of owners of seagoing
(ii) Notice of delay vessels."

12. On the request of one representative the
Working Group agreed to postpone consideration of
the report until the second reading of the draft Con
vention in relation to article 19.
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incident if the operator of a nuclear installation is
liable for such damage:

(a) Under either the Paris Convention of 29 July
1960 on Third Party Liability in the Field of Nuclear
Energy as amended by its Additional Protocol of
28 January 1964 or the Vienna Convention of
21 May 1963 on Civil Liability for Nuclear Dam
age, or

(b) By virtue of nationa~ law governing the. li~
bility for such damage, provided that such law IS In

all respects as favourable to persons who may suf
fer damage as either the Paris or Vienna Con
vention.

Notes on the proposed draft provisions

(b) One representative expressed the view that
paragraph 1 of the draft text set forth above should
not contain any reference to "national law" and
reserved his position on this point.

CONSIDERATION OF THE REPORT OF THE
DRAFTING PARTY

9. The Working Group considered the above-quoted
report of the Drafting Party. This report, including the
proposed draft provisions, was approved by the Work
ing Group. However, the Worki~g Group refer:~ back
to the Drafting Party the question of harmol1lzmg the
various language versions of this article.

5. GENERAL AVERAGE

(a) Provisions in existing conventions

1. Article 5, paragraph 2, of the 1924 Brussels
Convention states:

"Nothing in these Rules shall be held to prevent
the insertion in a bill of lading of any lawful pro
vision regarding general average."

(b) Discussion in the Working Group

2. The discussion in the Working Group was based
on the above provision, and the texts of proposals
submitted by two representatives.

3. After repeating the above provision contained in
the Brussels Convention, the first proposal stated that
no person having an interest in the good's shall be
required to contribute in general average unless the
carrier proves that he, his servants and agents took all
measures that could reasonably be required to avoid
the occurrence giving rise to the general average.

4. After similarly repeating the above provision
contained in the Brussels Convention, the second pro
posal stated that claims in respect of general average
shall be governed by applicable provisions of the draft
conventi~n, and that any provision inconsistent with
the convention was to be null and void to the extent
that it derogated therefrom.

5. It was stated that the first proposal was intended
to grapple with the situation which arose as regards
general average from the impact of the terms of arti
cle 5 (1) of the preliminary draft convention dealing
with the basic rule as to carrier liability on the rules of

general average. Under rule D of the York-Antwerp
Rules, the right to contribute in general average was
not affected though the event which gave rise to the
sacrifice or expenditure may have been due to the fault
of one of the parties to the adventure. However, this
did not prejudice any remedies which may be open
against that party for that fault. If in terms of this rule
a contribution in general average was made by the
cargo owner to the carrier, and he sought to recover
such contribution on the basis that the general average
loss was due to the carrier's fault, his action may fail
since it might not be an' action for loss, damage or ex
pense resulting from loss of or damage to the goods
within the meaning of article 5 (1). To avoid this re
suIt, the first proposal negated the carrier's right to
contribution unless he disproved fault on his part, In
commenting on this proposal, however, the view was
expressed that this placed too heavy a burden on the
carrier, and limited too sharply his right to contribu
tion. Another suggestion was that a better way of
reaching the desired result was not to negate the right
to contribute, but to grant a right of reimbursement in
respect of contribution unless the carrier prove.d ab
sence of fault. It was accordingly agreed that the right
of cargo owners to counter-claim in respect of general
average contribution should be governed by the pro
visions of the convention as if such counter-claim were a
claim arising from loss of or damage to the goods. How
ever, one representative pointed out that if all the pro
visions of the convention were applied to such counter
claims there was a possibility that the cargo owners'
position would be prejudiced in some jurisdictions be
cause of the application of the time bar in article 20.
In view of this difficulty this representative said that if
a provision was adopted in this form a reservation on
this point might have to be made.

6. In support of the second proposal it was stated
that the rights of the parties to a contract of carriage
in regard to general average were now generally em
bodied in the clauses of bills of lading. It was therefore
important to ensure that such clauses did not contra
vene the provisions of the convention. In regard to this
proposal the comment was made that it was superfluous.
in that article 23 already invalidated all clauses dero
gating from the draft convention.

7. Some representatives also stated that clarifica
tion was desirable as to what was meant by the refer
ence to "lawful" provisions regarding general average
in the text of article 5, paragraph 2 of the Brussels
Convention. It was observed that provisions which
were not lawful would in any event be ineffective, and
that these words may therefore be superfluous.

8. It was resolved that the present text of article 5,
paragraph 2 of the Brussels Convention, together with
the suggested drafting changes to it, should be consid
ered by the Drafting Party with a view to drafting a
suitable text.

REPORT OF THE DRAFTING PARTY

The Drafting Party considered this topic, and recom
mended the following provision for consideration by
the Working Group.



B. Second reading by the Working Group of the
preliminary version of a draft convention on
the liability of carriers of goods by sea

Discussion by the Working Group

1. The Working Group examined in second read
ing the draft provisions approved by it at the third to
seventh sessions. 15

Title of the convention
2. The Working Group, after deliberation, decided

to modify the title of the draft convention as follows:
"Draft Convention on the Carriage of Goods by Sea".

Headings

3. The Working Group decided to refer to the Draft
ing Party the examination of the headings set forth in
the preliminary version of the draft convention.
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[Article 24. General average] [2. Where a bill of lading or similar document of
1. Nothing in this Convention shall prevent the title is not issued, the parties may expressly agree

application of provisions in the contract of carriage that the Con~ention shall not apply, provided that a
or national law regarding general average. document eVIdencing the contract is issued and a

2. However, the rules of this Convention relating statement of the stipulation is endorsed on such doc-
to the liability of the carrier for loss of or damage ument and signed by the shipper.]
to the goods shall govern the liability of the carrier 3. The provisions of this'Convention shall not be
to indemnify the consignee in respect of any 'con- applicable to charter-parties. However where a bill
tribution to general average. of lading is issued under or pursuant' to a charter-

CONSIDERATION OF THE REPORT OF THE party, the f?rovisions of the Convention shall. apply
DRAFTING PARTY to such a bIll of lading where it governs the relation

between the carrier and the holder of the bill of
9. The Working Group considered the above-quoted lading.

report of the Drafting Party. This report, including the [4. For the purpose of this article contracts for
proposed draft provisions, was adopted by the Work- the carriage of a certain quantity of'goods over a
ing Group. certain period of time shall be deemed to be charter-

The following comments and reservations were made parties.]
with respect to the draft provisions:

(a) One delegation reserved the right, when enact- Paragraph 1
ing domestic legislation giving effect to the draft con- 4. The Working Group adopted this provision as
vention, to add a provision preserving the rights given set out above.
under paragraph 2 in regard to general average from Paragraph 2
the impact of a possible expiry of the limitation period
under article 20 of the draft convention. 5: .The Worki!1g Group considered the question of

(b) Two delegations reserved their positions in re- retammg or deletmg paragraph 2. It was stated in sup-
gard to paragraph 2. port of the provision that it would be to the advantage

(c) The Drafting Party was requested to consider of shippers that in certain circumstances there should
the question of bringing the various language versions be the option of agreeing that the convention would
of the text of article 24 into harmony. not be applicable. Most representatives, however,

fayoured deletion of this paragraph, since the provision
~Ight enable carriers to circumvent the protection pro
VIded by ~his convention to shippers and consignees.
The Workmg Group therefore decided to delete para
graph 2 of this article.

Paragraph 3

6. The Working Group adopted this paragraph as
set out above. In this context the representative of the
Federal Republic of Germany, in his capacity as chair
man of the UNCTAD Working Group on International
Shipping Legislation, informed the Group that the
UNCTAD Working Group at its session held earlier
this year ha~ not yet taken a final decision on legislative
or other actIOns eventually to be taken with regard to
charter-parties. This decision was deferred to 1978. He
set out in brief the main reasons for this decision.

Paragraph 4

PRELIMINARY VERSION OF A DRAFT CON
VENTION ON THE LIABILITY OF CARRIERS
OF GOODS BY SEA

PART I. SCOPE OF APPLICATION

Article 1. [Contracts covered]

1. The provisions of this Convention shall be ap
plicable to all contracts for the carriage of goods
by sea.

15 See document A/CN.9/WG.IIIIWP.19. In the account
that fol1ows of the consideration of the draft convention by
the Working Group at the second reading, the articles are set
forth as they appeared in A/CN.9/WG.III/WP.19, and not as
finally adopted at this session.

7. Most representatives were of the view that the
language of this paragraph, in excluding from the am
bit of the convention "contracts for the carriage of a
certain quantity of goods over a certain period of time"
was too wide as it would have the effect of excluding
from the protection of the convention a large number
of contracts of carriage. In response to these comments
one representative proposed the following new text for
paragraph 4:

"The provisions of this Convention shall not be
applicable to contracts for successive shipments of
goods as bulk cargo in full shiploads. However,
where a bill of lading is issued pursuant to such a
contract, the provisions of the Convention shall ap-
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ply to such a bill of lading when it governs the re
lation between the carrier and the holder of the bill
of lading."

The representative who introduced the above proposal
explained that such long-term contracts for successive
shipload shipments of large quantities of bulk com
modities were common in many trades, and that parties
to such long-term contracts were usually in an equal
bargaining position. The contract usually fixed the
freight rates on a long-term basis and provided inter
aUafor the type of charter-party to be used for each
shipment under the contract, and thus it possessed the
character of a "frame-contract" for future shipments.
That these contracts should be excluded from the con
vention could, therefore, be seen also as a consequence
of the agreed exclusion of charter-parties from the con
vention. Another representative suggested the addition
of the words "if the parties so agree" at the end of the
first sentence of ,the draft proposal set out above, in
order to make non-applicability of the convention to
such contracts dependent upon a specific agreement of
the parties. Several representatives expressed support
for the draft proposal as modiJfied. The representative
who had proposed the new text for paragraph 4 then
withdrew his proposal, explaining that with such an
amendment the rule proposed would be inconsistent
with the provision on charter-parties already adopted
by ,the Working Group. The Working Group then de
cided to delete paragraph 4 of this article.

Paragraph 4 bis

8. The Working Group agreed to add a new para
graph, based on article 7 of the Convention on the
Limitation Period in the International Sale of Goods,
which reads as follows:

"Article 7

"In the interpretation and application of the pro
visions of this Convention, regard shall be had to
its international character and to the need to pro
mote uniformity."

The Drafting Party was requested to consider where in
the draft convention the provision could most suitably
be placed.

Article 2. [Geographic scope]

1. The provisions of this Convention shall, sub
ject to article [1], be applicable to every contract for
carriage of goods by sea ])etween ports in two dif
ferent States, if:

(a) The port of loading as provided for in the
contract of carriage is located in a Contracting State,
or

(b) The port of discharge as provided for in the
contract of carriage is located in a Contracting State,
or

(c) One of the optional ports of discharge pro
vided for in the contract of carriage is the actual
port of discharge and such port is located in a Con
tracting State, or

(d) The bill of lading or other document evi
dencing the contract of carriage is issued in a Con
tracting State, or

(e) The bill of lading or other document evi
dencing the contract of carriage provides that the
provisions of this Convention or the legislation of
any State giving effect to them are to govern the
contract.

2. The provisions of paragraph 1 are applicable
without regard to the nationality of the ship, the
carrier, the shipper, the consignee or any other inter
ested person.

[3. Each Contracting State shall apply the pro
visions of this Convention to ,the contracts of car
riage mentioned above.]

4. This article shall not prevent a Contracting
State from applying the rules of this Convention to
domestic carriage.

Paragraph 1

1. The Working Group retained the provisions in
this paragraph. The Group did not adopt a proposal
by one representative to delete the words "as provided
for in the contract of carriage" in subparagraphs (a)
and (b); this proposal was motivated by the wish to
have the principles of the Convention apply in the case
where the goods covered by a bill of lading which was
not issued in a Contracting State, are in fact (un)
loaded in a port of a Contracting State when the con
tract of carriage foresaw a part of un(loading) not
located in a Contracting State. This proposal was not
adopted since this would prevent the parties from
knowing in advance with certainty whether <the Con
vention would apply or not.

Paragraph 2

2. The Working Group adopted the provision as
set out above.

Paragraph 3

3. The Working Group considered the question
whether this paragraph should be deleted. Many repre
sentatives considered this paragraph to be superfluous
since the principle contained therein was part of inter
national law. Under another view, the provision was
useful in that it would prevent possible differences with
respect to the implementation of the convention in na
tional legislation, as had been the case with the imple
mentation of the 1924 Brussels Convention. The Work
ing Group, after deliberation, decided to delete
paragraph 3.

Paragraph 4

4. It was suggested that this paragraph should be
deleted in view of the fact that a State in any event had
the right to apply the rules of the convenion to domestic
carriage and that an express provision to this effect
would intrude upon the principle of sovereignty of
States. One representative, however, stated that a pro
vision along the lines of paragraph 4 was desirable
under the constitutional system of his country. The
Working Group therefore decided that the provision
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should be retained in the convention and referred para
graph 4 to the Drafting Party for a suitable formulation.

Article3. [Definitions]

[In this Convention:]

1. "Carrier" or "contracting carrier" means any
person who in his own name enters into a contract
for carriage of goods by sea with the shipper.

2. "Actual carrier" means any person to whom
the contracting carrier has entrusted the performance
of all or part of the carriage of goods.

3. "Goods" includes goods, wares, merchandise
and articles of every kind whatsoever including live
animals.

4. "Contract of carriage" means a contract
whereby the carrier agrees with the shipper to carry
by sea against payment of freight, specified goods
from one port to another where delivery is to take
place.

[5. "Ship" means any vessel used for the carriage
of goods by sea.]

6. "Bill of lading" means a document which evi
dences a contract for the carriage of goods by sea
and the taking over or loading of the goods by the
carrier, and by which the carrier undertakes to de
liver the goods against surrender of the document.
A provision in the document that the goods are to
be delivered to the order of a named person, or to
bearer, constitutes such an undertaking.

7. "Consignee" means the person entitled to take
delivery of the goods.

1. The Working Group was of the view that the
convention should open with an article on definitions
and therefore decided that this article should become
article 1. One representative was opposed to this view
on the ground that a convention should first define the
scope of its application. This representative expressed
himself in favour of the order of articles set forth in
the preliminary version of the draft convention (AI
CN.9/WG.III/WP.19) .

Paragraphs 1 and 2

2. The Working Group decided to request the Draft
ing Party to consider the reformulation of paragraphs 1
and 2 in the light of the definitions of "carrier" and
"performing carrier" given in the Athens Convention
Relating to the Carriage of Passengers and their Lug
gage by Sea, 1974. These definitions are as foHows:

"(a) 'Carrier' means a person by or on behalf of
whom a contract of carriage has been concluded,
whether the carriage is actually performed by him
or by a performing carrier;

"(b) 'Performing carrier' means a person other
than the carrier, being the owner, charterer or oper
ator of a ship, who actually performs the whole or a
part of the carriage."

One representative suggested that identical terminology
between the Athens Convention of 1974 and the new
convention was unnecessary in view of the dissimilari-

ties between problems of passenger carriage and cargo
carriage. In addition, it seemed to ,that representative
that in view of the unacceptability of the Athens Con
vention to some States it would be unfortunate to in
corporate provisions of that Convention in the Work
ing Group's draft.

Paragraph 3

3. One representative proposed the following new
formulation for the definition of "goods": "'Goods'
means any kind of goods, including live animals; where
the goods are packed or consolidated in a container,
pallet or similar article of transport, 'goods' includes
such packaging or article of transport supplied by the
shipper."

4. It was explained that the intention was thereby
to include all types of packaging within the definition
of "goods". It was argued in opposition to this pro
posal that it would encourage claims for damage to
packaging even in cases where the goods themselves
were not damaged. It was also suggested that the car
rier should only be liable for damage to valuable pack
aging, such as containers. The substance of the pro
posal quoted above was adopted by the Working Group
and the Drafting Party was asked to formulate a new
definition of the term "goods" using it as the basis.

Paragraph 4

5. The Working Group referred to the Drafting
Party the suggestion by a representative to delete the
words "where delivery is to take place".

Paragraph 5

6. The Working Group decided to delete the defi
nition of "ship", as it was of the view that such a defi
nition was not needed.

Paragraph 6

7. In order to make it clear that the term "bill. of
lading" encompassed, in addition to documents made
out "to the order of a named person, or to bearer", also
documents made out "to order", the Working Group
decided on the proposal of one representative to insert
in the second sentence of the definition of the term "bill
of lading" suitable language to achieve this result.

8. One representative suggested deletion of the ref
erence to loading of the goods in the first sentence of
the definition of the term "bill of lading", since "load
ing" was merely one form of "taking over the goods".
The Working Group, however, did not adopt this sug
gestion, since "shipped" bills of lading stating expressly
that the goods had been loaded on board a named ves
sel were generally required by banks making payments
against surrender of documents.

9. One representative suggested that the term "con
tract for the carriage of goods by sea" be replaced by
the words "contract of carriage" on the ground that
paragraph 4 of article 3 set forth a definition of the
latter term. The Working Group decided to refer this
suggestion to the Drafting Party.
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Paragraph 7
10. One representative proposed that the definition

of "consignee" be replaced by the following:
"'Rightful owner' means the person entitled to

take delivery of the goods. He is empowered to exer~

cise the rights of the shipper."

In the original French text of the proposal the term
l'ayant-droit was used to indicate ,the object defined.

11. This representative was of the view that in
French the term destinataire only covered a named con
signee and that, therefore, a different term such as
l'ayant-droit was necessary. However, there was gen
eral agreement that the term "consignee" was the
proper one to be used in the English text, and that the
closest equivalent to that term in French was desti.na
taire. For this reason, the term destinataire was retained
in the French text of the article. In regard to the second
sentence in the above proposal, most representatives
were of the view that it should not be adopted since the
legal positions of shippers and consignees were not
necessarily the same.

12. The Working Group adopted the text of para
graph 7 as set out above.

13. One representative suggested that the sequence
of the definitions set forth in article 3 should be rear
ranged to the effect that the definition of "consignee"
should follow the definition of "actual carrier". The
Working Group requested ,the Drafting Party to con
sider the desirability of rearranging the article as
proposed.

PART II. LIABILITY OF THE CARRIER

SECTION 1. GENERAL PROVISIONS

Article 4. [Period of liability of the carrier]

1. "Carriage of goods" covers the period during
which the goods are in the charge of the carrier at
the port of loading, during the carriage, and at the
port of discharge.

2. For the purpose of paragraph 1, the carrier
shall be deemed to be in charge of the goods from
the time the carrier has taken over the goods until
the time the carrier has delivered the goods:

(a) By handing over the goods to the consignee;
or

(b) In cases when the consignee does not receive
the goods, by placing them at the disposal of the
consignee in accordance with the contract or with
law or usage applicable at 'the port of discharge; or

(c) By handing over the goods to an authority or
other third party to whom, pursuant to law or regu
lations applicable at the port of discharge, the goods
must be handed over.

3. In the provisions of paragraphs 1 and 2, refer
ence to the carrier or to the consignee shall mean, in
addition to the carrier or the consignee, the servants,
the agents or other persons acting pursuant to the
instructions, respectively, of the carrier or the con
signee.

Paragraph 1

1. The Working Group approved this provision as
set out above.

Paragraph 2

2. The suggestion was made that the word "usage"
in subparagraph (b) should be replaced by the words
"common usage of the particular trade in question"
or words to similar effect.

3. The Working Group referred this suggestion to
the Drafting Party and, subject to a suitable formula
tion on the lines suggested, adopted the provisions of
paragraph 2.

Paragraph 3

4. The Working Group approved this provision as
set out above.

Article 5. [Basic rules on the liability of the carrier]

1. The carrier shall be liable for loss, damage or
expense resulting from loss of or damage to the
goods, as well as from delay in delivery, if the oc
currence which caused the loss, damage or delay
took place while the goods were in his charge as
defined in article [4], unless the carrier proves that
he, his servants and agents ,took all measures that
could reasonably be required to avoid the occur
rence and its consequences.

2. Delay in delivery occurs when the goods have
not been delivered within the time expressly agreed
upon in writing or, in the absence of such agree
ment, within the time which, having regard to the
circumstances of the case, would be reasonable to
require of a diligent carrier.

3. The person entitled to make a claim for the
loss of goods may treat the goods as lost when they
have not been delivered as requited by article [4]
within [sixty] days following the expiry of the time
for delivery according to paragraph [2] of [this]
article.

4. In case of fire, the carrier shall be liable, pro
vided the claimant proves that the fire arose due to
fault or negligence on the part of the carrier, his
servants or agents.

5. With respect to live animals, the carrier shall
be relieved of his liability where the loss, damage or
delay in delivery results from any special risks in
herent in that kind of carriage. When the carrier
proves that he has complied with any special in
structions given him by the shipper respecting the
animals and that, in the circumstances of the case,
the loss, damage or delay in delivery could be at
tributed to such risks, it shall be presumed that the
loss, damage or delay in delivery was so caused un
less there is proof that all or a part of the loss, dam
age or delay in delivery resulted from fault or negli
gence on the part of the carrier, his servants or agents.

6. The carrier shall not be liable for loss or dam
age resulting from measures to save life and from
reasonable measures to save property at sea.



Paragraph 3

9. The Working Group decided to approve this pro
vision as set out above.

Paragraph 4

10. The following text was proposed by two rep
resentatives as a new paragraph 4 to replace the exist
ing provision.

"In case of fire the carrier shall be liable unless
he proves that he had adequate means to avert the
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7. Where fault or negligence on the part of the to that subject, which was due to be discussed in 1979
carrier, his servants or agents, concurs with another by the UNCTAD Working Group on International Ship-
cause to produce loss or damage, the carrier shall be ping Legislation.
liable only for that portion of the loss or damage R
attributable to such fault or negligence, provided epresentatives opposing the addition of this proposed
that the carrier bears the burden of proving the paragraph 1 bis advanced the following reasons:
amount of loss or damage not attributable thereto. (a) Due to advances in technology the risks in-

volved in sea voyages had been greatly reduced;
Paragraph 1

(b) Owing to advances in communications, the ship-
1. The Working Group considered but did not owner today was able to be in continuous contact with

adopt a proposal by a representative that paragraph 1 the vessel and its officers;
should read, for the reasons stated in document AI
CN.9/WG.III(VII)/CRP.1 presented by OCTI, as (c) There was insufficient data to conclude that the
follows: total insurance costs involved would rise as a conse

quence of the elimination of the exception;
"1. The carrier shall be liable for loss of or dam-

age to the goods if the loss or damage took place (d) Shippers favoured elimination of the exception;
while the goods were in his charge; he shall also be (e) Retention of the exception for "errors in navi-
liable for loss, damage or expense resulting from gation" would constitute a serious deviation from the
delay in delivery. basic general legal principles of liability for fault and

"The carrier shall be exonerated from this lia- vicarious liability and would run counter to the prin-
bility if he proves that he or his servants or agents ciples established in other transportation conventions;
took all measures that could reasonably be required (f) The present text of article 5, paragraph 1 rep-
to avoid loss of or damage to the goods or loss, resented a carefully worked out compromise that should
damage or expense resulting from delay in delivery." be retained.

2. The Working Group considered but did not ap- 4. The Working Group, after deliberation, decided
prove the proposal of another representative to add at not to adopt the proposed paragraph 1 bis.
the end of paragraph 1 the words "measures to make 5. Another proposal for a new paragraph 1 bis
the ship seaworthy shall be deemed to be measures that read as follows:
are reasonably required to be taken by the carrier, his
servants or agents". "The carrier shall, however, not be liable to pay

compensation for loss, damage or expense, other
3. Four representatives proposed a new paragraph 1 than loss of or damage to the goods resulting from

bis which read as follows: delay in delivery, when such loss, damage or expense
"Notwithstanding the provisions of paragraph 1 could not have been reasonably foreseen by the car-

of this article, the carrier shall not be responsible for rier at the time of entering into the contract of car-
loss, damage, expense or delay resulting from any riage as a probable consequence of the delay."
negleot or default in the navigation of the ship or 6. The view was expressed that the above provision,
from nre unless it is proved that the occurrence giv- limiting the carrier's liability to pay compensation for
ing rise to such loss, damage, expense or delay has damages that were foreseeable, was unnecessary, and
been caused by the fault of the carrier." that this issue could be left to be resolved by national

In support of this proposal it was stated that: law.

(a) Sea voyages continued to involve high risks; 7. The Working Group decided not to adopt this
(b) The shipowner did not have continuous effec- proposal.

tive control over the captain, the crew, pilots, or con- Paragraph 2
ditions at the ports of loading and discharge; 8. On the proposal of one representative, the Work-

(c) The elimination of the exception relating to ing Group decided to add the words "at the port of
"errors in navigation" would result in considerably discharge provided for in the contract of carriage" after
higher liability insurance premiums for carriers with- the words "have not been delivered" in paragraph 2
out a corresponding decrease in cargo insurance rates. of article 5.
The increased liability insurance premiums would be
reflected in higher freight rates;

(d) Neither shippers nor carriers favoured the elim
ination of the exception for "errors in navigation";

(e) The real economic effect of the elimination of
this exception was at the present time unknown and
incalculable; and

(f) The elimination of the l?xception relating to navi
gational error would have serious adverse effects on
practices regarding general average. The Working
Group should therefore not take any action prejudicial
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fire and that he, his servants and agents, took all
reasonable measures to avoid it and limit its conse
quences except where the claimant proves the fault
or negligence of the carrier or his agents or servants
caused or contributed to the fire."
11. In support of this proposal, the view was ex

pressed that the present formulation of paragraph 4
placed a burden of proof on the claimant which was
excessively hard for him to discharge, and that the
proposed new formulation was more equitable. Many
representatives, however, expressed the view that the
present formulation was justifiable, since most fires on
ships were caused by spontaneous combustion originat
ing in the cargo. It was observed that the proposal
would in substance lead to the same result as would
the application of the rule contained in paragraph 1 of
article 5. It was also noted that the present formula
tion of paragraph 4 of article 5 was part of the care
fully worked out compromise which was embodied in
paragraph 1 of article 5.

12. The Working Group decided not to adopt the
proposed text.

Paragraph 5

13. The Working Group considered but did not
adopt the proposal of one representative that para
graph 5 be deleted.

Paragraph 6

14. The Working Group considered but did not
adopt the proposal of one representative that the im
munity of the carrier from liability for loss or damage
resulting from measures to save life at sea should be
limited to measures which are reasonable.

Paragraph 7

15. The Working Group decided to adopt this pro
vision as set out above.

SECTION 2. LIMITS ON THE LIABILITY OF CARRIERS

Article 6. [Computation of the limits]

[Alternazive A: single method for the limitation of
the carrier's liability:

1. The liability of the carrier according ·to the
provisions of article [5] shall be limited to an amount
equivalent to ( ) francs per package or other ship
ping unit or ( ) francs per kilo of gross weight of
the goods lost, damaged or delayed, whichever is
the higher.]
[Alternative B: dual method for the limitation of the

carrier's liability:
1. (a) The liability of the carrier for loss, dam

age or expense resulting from loss of or damage to
the goods shall be limited to an amount equivalent
to ( ) francs per package or other shipping unit
or ( ) francs per kilo of gross weight of the goods
lost or damaged, whichever is ·the higher.

(b) In case of delay in delivery, if the claimant
proves loss, damage or expense other than as re-

ferred to in subparagraph (a) above, the liability of
the carrier shall not exceed:

Variaiion x: [double] the freight.
Variation y: an amount equivalent to (X-Y)

francs per package or other shipping unit or (X-Y)!
francs per kilo of gross weight of the goods delayed,
whichever is the higher.

(c) In no case shall the aggregate liability of the
carrier, under both subparagraphs :(a) and (b): of
this paragraph, exoeed the limitation which would
be established under subparagraph (a) of this para
graph for total loss of the goods with respect to
which such liability was incurred.]

2. For the purpose of calculating which amount
is the higher in accordance with paragraph 1, the
following rules shall apply:

(a) Where a container, pallet or similar article of
transport is used to consolidate goods, the package
or other shipping units enumerated in the bill of
lading as packed in such article of transport shall be
deemed packages or shipping units. Except as afore
said the goods in such article of transport shall be
deemed one shipping unit.

(b) In cases where the article of transport itself
has been lost or damaged, that article of transport
shall, when not owned or otherwise supplied by the
carrier, be considered one separate shipping unit.

3. A franc means a unit consisting of 65.5 milli
grams of gold of millesimal fineness 900.

4. The amount referred to in paragraph 1 of this
article shall be converted into the national currency
of the State of the court or arbitration tribunal seized
of the case on the basis of the official value of that
currency by reference to the unit defined in para
graph 3 of this article on the date of the judgement
or arbitration award. If there is no such official value,
the competent authority of the State concerned shall
determine what shall be considered as the official
value for the purposes of this Convention.

Paragraphs 1 and 2

1. One representative proposed that the following
tex,t should replace paragraphs 1 and 2 of article 6:

"The liability of the carrier according to the pro
visions of article [5] shall be limited to an amount
equivalent to ( ) francs per kilo of gross weight of
the goods lost, damaged or delayed."

In support of the proposal, this representative pointed
out that the limitation per package or unit contained in
the 1924 Brussels Convention had given rise to am
biguities and uncertainties. Courts in different countries
had reached varying conclusions as to its interpreta
tion. Although some clarifications had been made
through the adoption of the so-calIed container clause
in the 1968 Brussels Protocol and the substitution of
a concept of "shipping unit" for "unit" in the new
draft convention, considerable difficulties would still
exist as to the correct interpretation of what would be
considered as a "package" or "shipping unit". This
representative also pointed out that the international
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conventions relating to transport by air, road and rail
only used a concept of limitation based on weight.

2. A majority of the representatives were of the view
that the above proposal would lead to considerable
simplification of the existing text. However, some of
these representatives stated that they could accept the
above proposal provided that a separate limitation rule
in terms of freight charges was established for delay in
delivery. The view was also expressed that the present
formulation may lead to an unduly low quantum of
compensation when the cargo affected was of low weight
but high value.

3. The Working Group then decided to include in
the draft convention the following alternatives regard
ingthe limitation on the liability of carriers:

(a) A general rule in terms of gross weight;
(b) A general rule in terms of gross weight, coupled

with a special rule as to delay in delivery;

(c) A general rule in terms of gross weight or pack
age or other shipping unit;

(d) A general rule in terms of gross weight or pack
age or other shipping unit, with a special rule as to
delay in delivery;

(e) The alternative mentioned under point (d),
coupled with another special rule as to containers.

4. The Working Group agreed not to adopt a rule
based on any of the above alternatives on the ground
that it was desirable to maintain the several alternatives.
Several representatives expressed the view that Govern
ments would not be in a position to choose among
these alternatives until the amounts to be fixed as the
ceiling of liability per kilo of gross weight or package
or shipping unit were agreed upon. The Working Group
requested the Drafting Party to draft alternative texts
in the light of the discussions.

Paragraphs 3 and 4

5. Th,e Working Group adopted paragraphs 3 and 4
of article 6 as set forth above.

Article 7. [Applicability of the limits of liability:
torts; servants and agents]

1. The defences and limits of liability provided
for in this Convention shall apply in any action
against the carrier in respect of loss of or damage to
the goods covered by the contract of carriage, as
well as of delay in delivery, whether the action be
founded in contract or in tort.

2. If such an action is brought against a servant
or agent of the carrier, such servant or agent, if he
proves that he acted within the scope of his employ
ment, shall be entitled to avail himself of the defences
and limits of liability which the carrier is entitled to
invoke under this Convention.

3. The aggregate of the amounts recoverable
from the carrier and any persons referred to in the
preceding paragraph shaH not exceed the limits of
liability provided for in this Convention.
The Working Group adopted the text of article 7

as set out above.

Article 8. [Effect of wilful misconduct]

The carrier shall not be entitled -to a benefit of the
limitation of liability provided for in paragraph 1
of article [6] if it is proved that the damage was
caused by wilful misconduct of the carrier, or of
any of his servants or agents acting within the scope
of their employment. Nor shall any of the servants
or agents of the carrier be entitled to the benefit of
such limitation of liability with respect to damage
caused by wilful misconduct on his part.

1. On the proposal of one representative the Work
ing Group agreed to replace the term "wilful miscon
duct" by the corresponding formulation in article 13
of the Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, 1974. 16

2. The Working Group' considered the proposal
made by one representative to delete from the first
sentence of article R the words "or of any of his ser
vants or agents acting, within the scopeo! their employ.·
ment". It was argued: ill support of this proposal that
the limitation on the liability of carriers should only
be removed in those cases, where there was serious per
sonal wrongdoing on the part of the carrier himself. As
against this it was argued that carriers normally acted
through servants or agents, and, that therefore the
amendment suggested would reduce greatly the special
protection to shippers and consignees provided by this
article.

3. The Working Group was almost equally divided
on the suggested amendment. Several representatives
were of the view that these words should be retained.
However, the prevailing view was that the words "or
of any of his servants or agents acting within the scope
of their employment" in the first sentence of article 8
should be deleted.

4. One representative reserved his position on arti
cle 8 in view of the interrelationship of this article with
article 6.

SECTION 3. DECK CARGO

Article 9. [Deck cargo]

1. The carrier shall be entitled to carry the goods
on deck only if such carriage is in accordance with
an agreement with the shipper, [with the common
usage of the particular trade] or with statutory rules
or regulations.

2. If the carrier and the shipper have agreed
that the goods shall or may be carried on deck, the

16 Article 13 of that Convention reads as follows:
Article 13

Loss of right to limit liability
1. The carrier shall not be entitled to the benefit of the

limits of liability prescribed in articles 7 and 8 and para
graph 1 of article 10, if it is proved that the damage resulted
from an act or omission of the carrier done with the intent
to cause such damage, or recklessly and with knowledge that
such damage would probably result.

2. The servant or agent of the carrier or of the perfonn
ing carrier shall not be entitled to the benefit of those limits
if it is proved that the damage resulted from an act or omis
sion of that servant or agent done with the intent to cause
such damage, or recklessly and with knowledge that such
damage would probably result.
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carrier shall insert in the bill of lading or other doc
ument evidencing the contract of carriage a state
ment to that effect. In the absence of such a state
ment the carrier shall have the burden of providing
that an agreement for carriage on deck has been
entered into; however, the carrier shall not be en
titled to invoke such an agreement against a third
party who has acquired a bill of lading in good faith.

3. Where the goods have been carried on deck
contrary to the provisions of paragraph 1, the car
rier shall be liable for loss of or damage to the goods,
as well as for delay in delivery, which results solely
from the carriage on deck, in accordance with the
provisions of articles [6 and 7]. The saine shall apply
when the carrier, in accordance with paragraph 2 of
this article, is not entitled to invoke an agreement
for carriage on deck against a third party who has
acquired a bill of lading in good faith.

4. Carriage of goods on deck contrary to express
agreement for the carriage under deck shall be
deemed to be wilful misconduct and subject to the
provision of article [8].

Paragraph 1
1. The Working Group considered but did not adopt

the proposal made by one representative to add either
the words "obtaining in the port of loading" or the
words "obtaining in the port of unloading" at the end
of this paragraph.

2. The Working Group decided to retain the text
of this paragraph as set out above, while deleting on
the proposal of one representative, supported by several
others, the brackets around the words "with the com
mon usage of the particular trade".
Paragraph 2

3. One observer proposed that the option given to
carriers by this paragraph to carry goods on deck
should only apply to "carriage on deck in containers on
specially equipped container vessels". The Working
Group took note of this proposal.
Paragraph 3

4. The Working Group adopted the text of this
paragraph as set out above, but changed the reference
at the end of the first sentence from "articles 6 and 7"
to "articles 6 and 8".
Paragraph 4

5. The Working Group decided to retain the sub
stance of this paragraph, but to replace the term "wil
ful misconduct" by a term based on the formulation
used in article 13 of the Athens Convention relating
to the Carriage of Passengers and their Luggage by
Sea, 1974 (see also para. 1 under art. 8 above).

6. One representative reserved his position on the
provision limiting the liability of the carrier in the
event of an unauthorized deck carriage.

SECTION 4. LIABILITY OF CONTRACTING CARRIER
AND ACTUAL CARRIER

Article 10. [Carriage by an actual carrier]

1. Where the contracting carrier has entrus-ted
the performance of the carriage or part thereof to

an actual carrier, the contraoting carrier shall never
thele.ss remain responsible for the entire carriage ac
cordmg to the provisions of this Convention.

2. !he actual car~e.r also shall be responsible,
accordmg to the provlSlons of this Convention for
the carriage performed by him. '

3. The aggregate of the amounts recoverable
from the contracting carrier and the actual carrier
shall not exceed the limits provided for in this Con
vention.

. 4. Nothing in this article shall prejudice any
nght of recourse as between the contracting carrier
and the aotual carrier.

The Working Group considered the proposal by two
representatives to replace article 10 as set out above
by a new formulation that would take into account the
approach regarding this problem taken by article 4 of
the Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, 1974. During the
discussion of this proposal, it was suggested that the
two r~presentatives should attempt to formulate a com
promIse between the approach adopted in aricle 10 set
forth above, and that taken in article 4 of the Athens
Convention. The two representatives thereafter submit
ted a proposal in the form of a draft text. One repre
sentative suggested that paragraph 3 of the new pro
posal was unacceptable because its vagueness could
pemlit major derogations from the convention. The
Working Group, after deliberation, adopted this pro
posal, and remitted the text to the Drafting Party.

Article 11. [Through bill of lading]

[1. Where the contract of carriage provides that
a designated part of the carriage covered by the
contract shall be performed by a person other than
the contr~cting carrier (through bill of lading), the
responsibIlity of the contracting carrier and of the
actual carrier shall be determined in accordance with
the provisions of article [10].

2. However, the contracting carrier may exoner
ate himself from liability for. loss of, damage (or
delay) to the goods caused by events occurring while
the goods are in the charge of the actual carrier, pro
vided that the burden of proving that any such loss,
damage (or delay) was so caused, shall rest upon
the contracting carrier.]

Paragraph 1

1. One representative stated that the words "desig
nated part" in this paragraph gave rise to a lack of
clarity as to the scope of the paragraph, and therefore
proposed that the following words be substituted for
the first phrase therein:

"Where the contract of carriage provides that the
contracting carrier shall perform only part of the
carriage covered by the contract, and that the rest of
the contract shall be performed by a person other
than the carrier (through bill oflading), ...".
2. The Working Group considered and adopted this

proposal.
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Paragraph 2

3. One representative proposed that paragraph 2 be
deleted. In support of this proposal, he stated that the
provision derogated from the principle that a contract
ing carrier should be liable for loss, damage or delay
occurring during the entire course of the carriage. Other
representatives, however, were of the view that the de
letion of this paragraph might lead carriers to desist
from issuing through bills of lading, and might give rise
to the practice of each successive carrier issuing a bill
of lading covering only the part of the carriage per
formed by him. However, the availability for presenta
tion of a single bill of lading was necessary for certain
commercial transactions utilizing such documents. The
Working Group considered the question, and decided
to retain the paragraph, as set out above.

4. The Working Group decided to substitute the
words "delay in delivery" for the word "delay" in this
paragraph, and to remove the brackets presently around
the word "delay".

Paragraphs 1 and 2 considered together

5. One representative proposed that both para
graphs 1 and 2 be deleted, and a text substituted to the
effect that where the contract of carriage is performed
by more than one carrier, the first carrier shall be re
sponsible to the owner of the goods for performance of
the contract of carriage. Any intermediate carrier was
to be responsible for performance of the part of the
contract of carriage undertaken by him.

6. The arguments for and against this proposal were
substantially similar to those noted above in relation to
the proposal in regard to the deletion of paragraph 2.
The proposal was not adopted by the Working Group.

7. One representative suggested that both para
graphs 1 and 2 should be retained, and that the brackets
around them be deleted. It was stated in support of this
proposal that this would result in the continuance of
the present advantages arising from the issue of through
bills of lading. The Working Group adopted this pro
posal.

8. A suggestion that language should be introduced
making it clear that the article only applied when the
entire carriage was to be by sea was not adopted. The
view was expressed that this was sufficiently clear from
the definition of "contract of carriage".

PART III. LIABILITY OF THE SHIPPER

Article 12. [General rule]

The consideration of this article by the Working
Group, and the decisions taken thereon, are contained
in section A of this report, under the heading "Basic
rule on the exoneration of the shipper from liability".

Article 13. [Dangerous goods]

The consideration of this article by the Working
Group, and the decisions taken thereon, are contained
in seotion A of this report, under the heading "Danger
ous goods".

PART IV. TRANSPORT DOCUMENTS

SECTION 1. BILLS OF LADING

Article 14. [Duty to issue bill of lading]

1. When the goods are received in the charge of
the contracting carrier or the actual carrier, the con
tracting carrier shall, on demand of the shipper, issue
to the shipper a bill of lading showing among other
things the particulars referred to in article [15].

2. The bill of lading may be signed by a person
having authority from the contracting carrier. A bill
of lading signed by the master of the ship carrying
the goods shall be deemed to have been signed on
behalf of the contracting carrier.

Paragraphs 1 and 2

1. The Working Group adopted the texts of para
graphs 1 and 2 as set out above.

New paragraph 3

2. One representative proposed the addition of the
following paragraph as a new paragraph 3:

"3. Where a bill of lading is issued by the chart
erer of a ship under a charter-party, such charterer
only shall be the contracting carrier for the purpose
of this article, and any stipulation in the bill of
lading which is designed to deny that he is the carrier
shall be null and void and of no effect."
It was stated in support of this proposal that there

was some uncertainty as to who was the contracting
carrier when a bill of lading was issued by a charterer,
particularly when such bill of lading was signed by the
II;laster of the ship without any indication as to the
person on whose beh~lf he was signing. As against this,
it was observed that the existing paragraph 2 of this
article resolved this difficulty by providing that in such
circumstances the bill of lading was deemed to have
been signed on behalf of the contracting carrier. It was
also observed that there may be several charters operat
ing simultaneously in respect of the same ship, and
that in those circumstances the proposed paragraph
could lead to difficulty. The Working Group decided not
to adopt this proposal.

Article 15. [Contents of bill of lading]

1. The bill of lading shall set forth among other
things the following particulars:

(a) The general nature of the goods, the leading
marks necessary for identification of the goods, the
number of packages or pieces, and the weight of the
goods or their quantity otherwise expressed, all such
particulars as furnished by the shipper;

(b) The apparent condition of the goods includ
ing their packaging;

(c) The name and principal place of business of
the carrier;

(d) The name of the shipper;
(e) The consignee if named by the shipper;
(I) The port of loading under the contract of

carriage and the date on which the goods were taken
over by the carrier at the port of loading;
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(g) The port of discharge under the contract of
carriage;

(h) The number 'of nx~ginalsof the bill of lading;

(i) The placeo! issuance ,of the bill of 1:adin.g;

(j) The signature of the carrier or a perstl>n ,act
ing on his behalf; the signature may be print~ 'or
stamped if the law of the country where the bIll of
lading is issued so permits; and

(k) The freight to the extent payable by the con
signee or other indication that freight is payable by
him.

2. After the goods are loaded on board, if the
shipper so demands, the carrier shall issue to the
shipper a "shipped" bill of lading which, in addition
to the particulars required under paragraph 1 shall
state that the goods are on board .a named ship .or
ships, and the date or dates of loadmg. ~ the can:er
has previously issued to the shipper a bIll of ladmg
or other document of title with respect to any of such
goods, on request of the carrier the shipper shall
surrender such document in exchange for the
"shipped" bill of lading. The carrier may amend any
previously issued document in order to meet t~e

shipper's demand for a "shipped" bill of lading If,
as amended, such document includes all the informa
tion required to be contained in a "shipped" bill of
lading.

3. The absence in the bill of lading of one or
more particulars referred to in this article shall not
affect the validity of the bill of lading.

1. The Working Group considered the question
whether the required contents of bills of lading as set
forth in paragraph 1 of this article should or should
not be mandatory. Under one view, making the re
quired information mandatory would serve to protect
third parties acquiring bills of lading; if a document did
not contain the required information it would 1;1ot b~ a
bill of lading but would still be a document eVldencmg
the contract of carriage. Representatives who were op
posed to this view considered that the sanot~on of ~ak
ing a document, lacking one or ~ore of !he Items hsted,
a document which was not a bill of ladmg would have
the effect of denying to holders of such documents the
protection of the convention; it was stated that r~gard

less of any omissions a document should be consl?ered
a bill of lading if it met the requirements set out m the
definition of the term "bill of lading".

2. The Working Group took no decision on this
Issue.

Paragraphs] and] (a)

3. The Working Group adopted the text of these
provisions as set out above.

Paragraph] (b)

4. The Working Group adopted the proposal made
by one representative to delete from this subparagraph
the words "including their packaging", since packaging
was specifically included in the definition of the term
"goods".

Paragraphs 1 (c)-] (i)

5. The Working Group adopted the text of these
provisions as set out above.

Paragraph 1 (j)

6. Some representatives proposed that this subpara
graph be deleted since it did not cover a number of the
ways in which signatures can be affixed to documents.
Furthermore, in the case of information extracted by
means of electronic data processing, there may be no
signature at all. For these reasons, the Working Group,
while retaining subparagraph (j), decided to expand
the list of permissible methods for affixing signatures on
bills of lading contained in that subparagraph as
follows:

"The signature may be in handwriting, printed in
facsimile, perforated, stamped, or by any other
mechanical or electronic means, if the law of the
country where the bill of lading is issued so permits;".

Paragraph 1 (k)

7. The Working Group considered but did not adopt
the proposal made by one representative to delete this
subparagraph.

Paragraph] (1)

8. The Working Group decided to add a new para
graph 1 (1), reading as follows:

"The statement referred to in paragraph 3 of ar
ticle 23."

New paragraph 1 bis

9. One representative proposed the addition of a
new paragraph 1 bis to article 15 reading as follows:

"Any other means which would preserve a record
of the particulars set forth in paragraph 1 may, with
the consent of the shipper, serve as a bill of lading."

10. This representative drew attention to electronic
data processing used in connexion with transport docu
ments. The draft convention should not operate as a
bar to such modern developments since these reduced
or eliminated traditiomil documentation. This repre
sentative therefore proposed additional language pro
viding that any other means which would preserve a
record of the particulars set forth in artide 15, para
graph 1, could serve as a bill of lading, with the con
sent of the shipper. No representative expressed the
opinion that the new convention was not amenable to
electronic or automatic data processing, but some be
lieved that an amendment was not needed to accomplish
the desired result. It was also observed that, in relation
to bills of lading, a document would in any event be
required since, according to the agreed definition of
"bill of lading" the goods could be delivered to the con
signee only against surrender of. the document. The
Working Group did not adopt thiS proposal.

Paragraphs 2 and 3

11. The Working Group adopted the text of these
provisions as set out above.



Pad Two. International legislation on shipping 241

Article 16. [Bills of lading; reservations
and evidentiary effect]

1. If the bill of lading contains particulars con
cerning the general nature, leading marks, number
of packages or pieces, weight or quantity of the
goods which the carrier has reasonable grounds for
suspecting not accurately to represent the goods
actually taken over or, where a "shipped" bill of
lading is issued loaded, or if he had no reasonable
means of checking such particulars, the carrier shall
make special note of these grounds or inaccuracies,
or of the absence of reasonable means of checking.

2. When the carrier fails to note on the bill of
lading the apparent condition of the goods, includ
ing their packaging, he is deemed to have noted 0.0
the bill of lading that the goods, including theIr
packaging, were in apparent good condition.

3. Except for particulars in respect of which and
to the extent to which the carrier has entered a
reservation permitted under paragraph 1 of this
article:

(a) The bilI of lading shall be prima facie evi
dence of the taking over or, where a "shipped" bill
of lading is issued, loading, by the carrier of the
goods as described in the bill of lading; and

(b) Proof to the contrary by the carrier shall not
be admissible when the bill of lading has been trans
ferred to a third party, including any consignee, who
in good faith has acted in reliance on the description
of the goods therein.

4. If the bill of lading does not, as provided in
paragraph 1, subparagraph (k) of article [15], set
forth the freight or otherwise indicate that freight
shall be payable by the consignee, it shall be pre
sumed that no freight is payable by him. However,
proof to the contrary by the carrier shall not be ad
missible when the bill of lading has been transferred
to a third party, including any consignee, who in
good faith has aoted in reliance on the absence in
the bill of lading of any such indication.

Paragraph 1

1. The Working Group considered but did not adopt
the proposal by an observer to modify this paragraph
so as to make it optional for the carrier to note his
reservations on a bill of lading.

2. The Working Group decided to adopt the sug
gestion to add the words "knows or" preceding the
words "has reasonable grounds", to make it clear that
the paragraph was also applicable in cases where the
carrier actually knew that the description of the goods
in the bill of lading was inaccurate.

3. The Working Group did not adopt the proposal
of one representative to replace the words "make spe
cial note of these grounds or inaccuracies, or of the
absence of reasonable means of checking" by the words
"make special note of this on the bill of lading". The
proposal was motivated by practical considerations. The
speed with which goods are handled does not permit
the noting with the desired precision of the observation
made.

4. The Drafting Party was reques·ted to examine the
language of this paragraph in the light of various draft
ing suggestions that were made by representatives.

Paragraph 2

5. The Working Group adopted the text of para
graph 2 as set out above, subject to the deletion of the
w~rds "including their packaging" which resulted from
the decision taken in this regard by the Working Group
concerning article 15 (1) (b).

Paragraph 3

6. One representative proposed the deletion of the
words "including any consignee" which appear in para
graph 3 (b). In support of this proposal it was argued
that these words were unnecessary since a consignee,
except a shipper who was also the consignee, was al
ways a third party as far as the contract of carriage
was concerned. As against this, it was noted that the
words "including any consignee" were necessary since
in some national legal systems the consignee was con
sidered to be a party to the contract of carriage. The
Working Group, for that reason, decided to retain the
words "including any consignee" in the text of sub
paragraph (b). The Working Group referred to the
Drafting Party the suggestion by one representative that
the expression "shall be presumed" in article 16 (4)
and the expression "shall be prima facie evidence" in
articles 16 (3) (a), 18 and 19 should be harmonized.

Paragraph 4

7. The Working Group considered but did not adopt
the proposal of one representative to delete this
paragraph.

Article 17. [Guarantees]

1. The shipper shall be deemed to have guaran
teed to the carrier the accuracy of particulars relat
ing to the general nature of the goods, their marks,
number, weight and quantity as furnished by him
for insertion in ·the bill of lading.. The shipper shall
indemnify the carrier against all loss, damage or
expense resulting from inaccuracies of such particU
lars. The shipper shall remain liable even if the bill
of lading has been transferred by him. The right of
the carrier to such indemnity shall in no way limit his
liability under the contract of carriage to any person
other than the shipper.

2. Any letter of guarantee or agreement by which
the shipper undertakes to indemnify the carrier
against loss, damage or expense resulting from the
issuance of the bill of lading by the carrier, or a
person acting on his behalf, without entering a reser
vation relating to particulars furnished by the ship
per for insertion in the bill of lading, or to the appar
ent condition of the goods including their packaging,
shall be void and of no effect as against any third
party, inoluding any consignee, to whom the bill of
lading has been transferred.

3. Such letter of guarantee or agreement shall be
void and of no effect as against the shipper if the
carrier or the person acting on his behalf, by omit
ting the reservation referred to in paragraph 2 of
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PART V. CLAIMS AND ACTIONS

Article 20. [Limitation period]

Article 19. [Notice of loss or damage]18

SECTION 2. DOCUMENTS OTHER THAN
BILLS OF LADING

Article 18. [Evidentiary effect of documents
other than bills of lading]

1. The carrier shall be discharged from all lia
bility whatsoever relating to carriage under this Con
vention unless legal or arbitral proceedings are initi
ated within [one year] [two years]:

(a) In the case of partial loss of or of damage
to the goods, or delay, from the last day on which
the carrier has delivered any of the goods covered
by the contract;

4. In the case referred to in paragraph 3 of this article
the carrier shall be liable, without the benefit of the limita
tion of liability provided for in this Convention, for any loss,
damage or expense incurred by a third party, inclUding any
consignee, who has acted in reliance on the description of the
goods in the bilI of lading issued.

It may be considered that consequential drafting changes are
necessary in regard to the phrases "If in such a case, ..."
occurring in the second sentence of paragraph 3, and "In the
case referred to in paragraph 3 of this article ..." in para
graph 4, in order to make it clear that the case referred to in
these phrases is the case of the omission of a reservation with
intent to defraud mentioned in the first sentence of paragraph 3
as set forth above.

18 For the initial consideration of this article, see the head
ing "Notice of loss, damage or delay" in section A of the
general introduction to this report.

When a carrier issues a document other than a
bill of lading to evidence a contract of carriage, such
a document shall be prima facie evidence of the tak
ing over by the carrier of the goods as therein
described.

The Working Group adopted the provisions of this
article as set forth above.

The Working Group decided to add to the provisions
of this article earlier adopted by it at the present session
the following special notice requirement applicable to
claims for damages from delay in delivery:

"No compensation shall be payable for delay in
delivery unless a notice has been sent in writing to
the carrier within twenty-one days from the time that
the goods were handed over to the consignee."

Paragraphs 2, 3 and 4 considered together

6. One representative, supported by a number of
obse~~rs, proposed deletion of the three paragraphs as
a whole because they represented an unacceptable en
dorsement of fraudulent practices. However, as indi
cated above, the Working Group considered the para
graphs separately and decided to retain them.

this article, intends to defraud a third party, includ- Paragraph 4

ing any consignee, who acts in reliance on the de- 5. The Working Group adopted this provision as set
scription of the goods in the bill of lading. If in such forth above.
a case the reservation omitted relates to particulars
furnished by the shipper for insertion in the bill of
lading, the carrier shall have no right of indemnit,y
from the shipper pursuant to paragraph 1 of this
article.

4. In the case referred to in paragraph 3 of this
article the carrie-r shall be liable, without the benefit
of the limitation of liability provided for in this
Convention, for any loss, damage or expense in
curred by a third party, including any consignee,
who has. acted in reliance on the description of the
goods in the bill of lading issued.

Paragraph 1

1. It was proposed that this paragraph should be
deleted from <this article, and inserted as paragraph 5
of article 16, since it had a closer relation to the pro
visions of the latter article. Divergent views were ex
pressed on this issue, and the Working Group decided
to retain the paragraph within the present article.

Paragraph 2
2. A proposal was made to the effect that this

paragraph should be deleted. It was argued in support
of this proposal that the paragraph was unnecessary,
in that in any event a letter of guarantee or agreement
between the carrier and shipper would have no effect
in relation to a third party. However, several repre
sentatives were of the view that the paragraph served
a useful purpose in clearly deciding this issue, and
thereby protecting third parties. The Working Group
decided to retain this paragraph.
Paragraph 3

3. A proposal was made to the effect that this
paragraph should be deleted, since such a provision in
the convention was not a proper vehicle for preventing
fraud of the type envisaged therein. As against this, it
was pointed out that fraud of this type caused serious
prejudice to third parties, and that such a provision was
needed to counteract these fraudulent practices.

4. A proposal to the effect that the first sentence
of this paragraph should be amended to read "Such
letter of guarantee or agreement shall be valid as
against the shipper unless the carrier or the person act
ing in his behalf, ..." was adopted by the Working
Group. The Drafting Party was reques'ted to amend
the text accordingly, and to make any consequential
amendments that might be necessary in the text of the
article. 17

17 The texts of paragraphs 3 and 4 of article 17, as finally
adopted by the Working Group, and incorporating the amend
ment noted above to the first sentence of paragraph 3, reads
as follows:

3. Such letter of guarantee or agreement shall be valid
as against the shipper unless the carrier or the person acting
on his behalf, by omitting the reservation referred to in
paragraph 2 of this article, intends to defraud a third party,
including any consignee, who acts in reliance on the descrip
tion of the goods in the bilI of lading. If in such a case, the
reservation omitted relates to particulars furnished by the
shipper for insertion in the bill of lading, the carrier shaH
have no right of indemnity from the shipper pursuant to
paragraph 1 of this article.
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(b) In all other cases, from the [ninetieth] day
after the time the carrier has taken over the goods
or, if he has not done so, the time the contract was
made.

2. The day on which the period of limitation be
gins to run shall not be included in the period.

3. The period of limitation may be extended by
a declaration of the carrier or by agreement of the
parties after the cause of action has arisen. The dec
laration or agreement shall be in writing.

4. An action for indemnity against a third person
may be brought even after the expiration of the
period of limItation provided for in the preceding
paragraphs if brought within the time allowed by the
law of the Court seized of the case. However, the
time allowed shall not be less than [90 days] com
mencing from the day when the person bringing such
action for indemnity has settled the claim or has been
served with process in the aotion against himself.

Paragraph 1

1. The Working Group was evenly divided on the
question whether the limitation period should be one
year or two years. The Group, therefore, decided that
the paragraph should set forth both periods as alterna
tives, in order to enable either ,the Commission or the
diplomatic conference to decide this point.

Paragraph 2

2. The Working Group adopted this provision as set
forth above.

Paragraph 3

3. The Working Group adopted this provision as
set forth above.

New paragraph 3 bis

4. The Working Group adopted this proposal made
by one representative to add the following new para
graph 3 his to article 20, in order to make it clear that
the rules on the limitation period also applied to the
actual carrier, his servants and agents:

"The provisions of paragraphs 1, 2 and 3 shall
apply correspondingly to any liability of the actual
carrier or of any servants or agents of the carrier
or the actual carrier."

Paragraph 4

5. The Working Group adopted this provision as
set forth above.

Article 21. [Choice of forum]

1. In a legal proceeding arising out of the con
tract of carriage the plaintiff, at his option, may
bring an aotion in a contracting State within whose
territory is situated:

(a) The principal place of business or, in the
absence thereof, the ordinary residence of the de
fendant; or

(b) The place where the contract was made pro
vided that the defendant has there a place of busi-

ness, branch or agency through which the contract
was made; or

(c) The port of loading; or

(d) The port of discharge; or
(e) A place designated in the contract of carriage.

2. (a) Notwithstanding the preceding provisions
of this article, an aotion may be brought before the
courts of any port in a contracting State at which
the carrying vessel may have been legally arrested
in accordance with the applicable law of that State.
However, in such a case, at the petition of the de
fendant, the claimant must remove the action, at his
choice, to one of the jurisdictions referred to in para
graph 1 for the determination of the claim, but be
fore such removal the defendant must furnish se
curity sufficient to ensure payment of any judgement
that may subsequently be awarded to the claimant in
the action; <

(b) All questions relating to the sufficiency or
otherwise of the security shall be determined by the
court at the place of the arrest.

3. No legal proceedings arising out of the con
tract of carriage may be brought in a place not speci
fied in paragraphs 1 and 2 above. The provisions
which precede do not constitute an obstacle to the
jurisdiction of the contraoting States for provisional
or protective measures.

4. (a) Whe.re an action has been brougb,.t before
a court competent under paragraphs 1 an"ti 2 or
where judgement has been delivered by such a court,
no new action shall be started between the same
parties on the same grounds unless the judgement of
the court before which the first action was brought is
not enforceable in the country in which the new pro
ceedings are brought;

(b ) For the purpose of this article the institution
of measures with a view to obtaining enforcement
of a judgement shall not be considered as the starting
of a new action;

(c) For the purpose of this article the removal of
an action to a different court wIthin the same country
shall not be considered the starting of a new action.

5. Notwithstanding the provisions of the preced
ing paragraphs, an agreement made by the parties
after a claim under the contract of carriage has
arisen, which designates the place where the claim
ant may bring an action, shall be effective.

Paragraphs 1 and 1 (a)

1. The Working Group adopted the text of these
provisions as set out above.

Paragraph 1 (b)

2. The Working Group considered the proposal of
one representative to delete from this subparagraph the
words "branch or agency". It was stated in support of
this proposal that it would eliminate the possibility of
the carrier being sued at an inconvenient, insubstantial
"branch or agency" situated inland; the fear was ex-
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pressed that a single commercial agent may be con
strued as an "agency" for purposes of jurisdiction.
Several representatives, however, were opposed to the
above proposal on the grounds that the terms "branch"
and "agency" would not cause difficulties of interpreta
tion and that it was important for the consignee to be
able to sue the carrier at any place where the carrier
was engaged in business to a substantial extent. Ac
cordingly, the Working Group decided to retain the
words "branch or agency" in the text of this sub
paragraph.

Paragraphs 1 (c)-l (e)

3. The Working Group adopted the text of these
provisions as set out above.

Paragraph 2 (a)

4. Some representatives noted that the second sen
tence of this subparagraph might possibly conflict with
article 7 of the 1952 Brussels Convention for the Uni
fication of Certain Rules relating to the Arrest of Sea
going Ships and reserved their rights to present to the
Commission draft proposals intended to resolve this
difficulty for States parties to that Convention.

Paragraphs 2 to 5

5. The Working Group adopted the text of these
paragraphs as set out above.

6. Some representatives were of the view that arti
cle 21 restricted the autonomy of the parties to a con
tract of carriage to submit a dispute to the judicial
forum of their choice, and were therefore opposed to
the article as adopted by the Working Group.

Article 22. [Arbitration]

1. Subject to the rules of this article, any clause
or agreement referring disputes that may arise un
der a contraot of carriage to arbitration shall be
allowed.

2. The arbitration proceedings shall, at the option
of the plaintiff, be instituted at one of the following
places:

(a) A place in a State within whose territory is
situated

(i) The port of loading or the port of discharge,
or

(ii) The principal place of business of the de
fendant or, in the absence thereof, the or
dinary residence of the defendant, or

(iii) The place where the contract was made, pro
vided that the defendant has there a place of
business, branch or agency through which
the contract was made; or

(b) Any other place designated in ,the arbitration
clause or agreement.

3. The arbitrator(s) or arbitration tribunal shall
apply the rules of this Convention.

4. The provisions of paragraphs 2 and 3 of this
article shall be deemed to be part of everyarbitra-

tion clause or agreement, and any term of such clause
or agreement which is inconsistent therewith shall be
null and void.

5. Nothing in this article shall affect the validity
of an ag~ement relating to arbitration made by the
parties after the claim under the contract of carriage
has arisen.

1. One representative proposed deletion of the ar
ticle on the ground that more detailed provisions would
be required in order to resolve the problems that could
arise during arbitral proceedings. In support of the
present provision it was stated that the article was a
necessary counterpart to article 21 dealing with the
choice of judicial fora in that it prevented carriers from
inserting in the contracts of transport clauses providing
for exclusive arbitration fora. Such clauses could be
harmful to claimants in ,that they circumvented the pro
tection provided by article 21.

2. The Working Group, after deliberation, decided
to retain article 22. Most representatives observed that,
like article 21, it was necessary in order to safeguard
the availability of a convenient forum for the plaintiff.
Some representatives expressed the view that the Con
vention should not restrict the autonomy of the parties
in choosing an arbitral forum, and were therefore op
posed to the retention of the article.

Paragraph 1

3. The Working Group adopted the proposal of one
representative to replace paragraph 1 by the following
new text:

"Subject to the rules of this article parties may
provide by agreement that any dispute that may
arise under a contract of carriage shall be referred
to arbitration."

Paragraph 2

4. Following the decision taken by the Working
Group concerning the proposal by one representative
to delete in article 21 (l) (b) the words "branch or
agency", this representative withdrew an analogous pro
posal relating to paragraph 2 (a) (iii). The Working
Group then adopted the paragraph as set out above.

Paragraph 3

5. The Working Group adopted the paragraph as
set out above.

Paragraph 4

6. One representative was of the view that the pro
visions of this paragraph might conflict with provisions
in international conventions dealing with international
commercial arbitration. However, the Working Group
decided to retain this paragraph as set out above.

Paragraph 5

7. The Working Group adopted this paragraph as
set out above.
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PART VI. CONTRACT STIPULATIONS DEROGATING
FROM THE CONVENTION

Article 23. [General rule]

1. Any stipulation of the contract of carriage or
contained in a bill of lading or any other document
evidencing the contract of carriage shall be null and
void to the extent that it derogates, directly or in
directly, from the provisions of this Convention. The
nullity of such a stipulation shall not affect the
validity of the other provisions of the contract or
document of which it forms a part. A clause assign
ing benefit of insurance of the goods in favour of the
carrier, or any similar clause, shall be null and void.

2. Notwithstanding the provisions of paragraph 1
of this article, a carrier may increase his responsibili
ties and obligations under this Convention.

3. When a bill of lading or any other document
evidencing the contract of carriage is issued, it shaH
contain a statement that the carriage is subject to the
provisions of this Convention which nullify any stip
ulation derogating therefrom to the detriment of the
shipper or the consignee.

4. Where the claimant in respect of the goods has
incurred loss as a result of a stipulation which is null
and void by virtue of the present article, or as a
result of the omission of the statement referred to in
the preceding paragraph, the carrier shall pay com
pensation to the extent required in order to give the
claimant full compensation in accordance with the
provisions of this Convention for any loss of or dam
age to the goods as well as for delay in delivery. The
carrier shall, in addition, pay compensation for costs
incurred by the claimant for the purpose of exercis
ing his right, provided that costs incurred in the ac
tion where the foregoing provision is invoked shall
be determined in accordance with the law of the court
seized of the case.

Paragraphs 1 and 2

1. The Working Group adopted these paragraphs
as set out above.

Paragraph 3

2. One representative proposed that this paragraph
should be deleted, as the requirement contained therein
that the document evidencing the contract of carriage
shall contain the statement described in the paragraph
would obstruct the simplification of the contents of
such documents. On the other hand, it was argued that
such a provision was necessary to alert the shipper to
the rights conferred on him by the Convention.

3. The Working Group decided to retain this
paragraph.

Paragraph 4

4. The Working Group adopted this paragraph as
set out above.

Article 24. [General average]

The consideration of this article by the Working
Group, and the decisions taken thereon, are contained

in section A of the general introduction to this report,
under the heading "General average".

PART VII. RELATIONSHIP OF THE CONVENTION WITH
OTHER MARITIME CONVENTIONS

The consideration of this Part of the draft Conven
tion, and decisions, taken thereon, are contained in sec
tion A of, the general introduction, under the heading
"Relationship of the draft Convention with other con
ventions".

PART VIII. IMPLEMENTATION

PART IX. DECLARATIONS AND RESERVATIONS

PART X. FINAL CLAUSES

The Working Group did not consider draft provisions
concerning implementation, declara60ns and reserva
tions, or final clauses for the draft Convention. It re
quested the Secretariat to prepare draft articles dealing
with these topics for consideration by the Commission
at its ninth session.

C. Final decisions by the Working Group

1. After the completion of the second reading of
the draft convention on the carriage of goods by sea,
the Working Group referred the texts considered by it
to the Drafting Party for review, with specific reference
to amendments and suggestions for improvement to
those texts adopted in the course of its discussions.

2. The Drafting Party, after deliberation, presented
to the Working Group its report containing these texts
as reviewed by it, and, where necessary, amended.

3. The Working Group considered the report of the
Drafting Party, and adopted the texts contained therein,
with certain amendments, as ,the text of the draft con
vention on the carriage of goods by sea.

4. The Working Group took note of the following
observations by the Drafting Party:

To article 4. The Drafting Party noted that the Com
mission might wish to consider the harmonization of
paragraph 1 of this article with paragraph 1 of arti
ole 5 and with the definition of the term "contraot
of carriage" in 'article 1.

To article 6. Some representatives expressed the view
that in alternative D, variation Y should retain the
formula "(x-y)" in stating the equivalent to francs
per kilo and francs per package. These representa
tives stated that an explanatory foot-note should
then be added along the lines of foot-note 23 of AI
CN.9/WG.III/WP.19 which states: "It is assumed
that (x-y) will represent lower limitations on lia
bility than those established under subparagraph
1 (a)."

To article 13. Some representatives pointed out that
paragraph 1 of article 13 imposed upon the shipper
who hands dangerous goods to the carrier the obli
gation not only to inform the carrier of the nature
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of the goods and the character of the danger but also
of the precautions to be taken. However, paragraph 2
of article 13 omitted any reference to "precautions
to be taken". In the view of these representatives the
second sentence of paragraph 2 should therefore be
modified along the following lines: "Where danger
ous goods are shipped without the carrier having
knowledge of their nature or dangerous character or

of the precautions to be taken, the shipper shall be
liable ...".
5. The Working Group was agreed that the text of

the draft convention on the carriage of goods by sea,
as set forth in the annex, should be presented for de
tailed consideration to the ninth session of the Com
mission in 1976, following its circulation to Govern
ments and interested international organizations.

PART II. LIABILITY OF THE CARRIER

Article 4. Period of responsibility

1. "Carriage of goods" covers the period during
which the goods are in the charge of the carrier at the
port of loading, during the carriage and at the port hf
di&.charge.

2. For the purpose of paragraph 1 of this article,
the carrier shall ,be deemed to be in charge of the
goods from the time the carrier has taken over the
goods until ,the time the carrier has delivered the goods:

(a) By handing over the goods to the consignee; or

(b) In cases when the consignee does not receive
the goods, by placing them at the disposal of the con
signee in accordance with the contract or with the law
or with the usage of the particular trade, applicable at
the port of discharge; or

(c) By handing over the goods to an authority or
~ther thir~ party to whom, pursuant to law or regula
tIOns applIcable at the port of discharge, the goods
must be handed over.

3. In the provisions of paragraphs 1 and 2 of this
article, reference to the carrier or to the consignee shall
mean, in addition to the carrier or the consignee, the• 18 March 1975.

4. Draft convention on the carriage of goods hy sea (A/CN.9/105, annex) *
PART I. GENERAL PROVISIONS (e) The bill of lading or other document evidencing

the contract of carriage provides that the provisions of
Article 1. Definitions this Convention or the legislation of arty State giving

In this Convention: effeot to them are to govern the contract.

1. "Carrier" or "contracting carrier" means any 2. The provisions of paragraph 1 of this article are
person by whom or in whose name a contract for car- applicable without regard to the nationaHty of the ship,
riage of goods by sea has been concluded with the the carrier, the shipper, the consignee or any other
shipper. interested person.

2. "Actual carrier" means any person to whom the 3. A Contracting State may also apply, by its na-
contracting carrier has entrusted the penormance of tional legislation, the rules of this Convention to do-
all or part of the carriage of goods. mestic carriage.

3. "Consignee" means the person entitled to take 4. The provisions of this Convention shall not be
delivery of the goods. applicable to charter-parties. However, where a bill of

4. "Goods" means any kind of goods, including live lading is issued pursuant to a charter-party, the pro-
animals; where the goods are consolidated in a con- visions of the Convention shall apply to such a bill of
tainer, pallet or similar article of transport or where lading where it governs the relation between the car-
they are packed, "goods" includes such article of trans- rier and the holder of the bill of lading.
port or packaging if supplied by the shipper. Article 3. Interpretation of the Convention

5. "Contract of carriage" means a contract whereby
the carrier agrees with the shipper to carry by sea In the interpretation and application of the pro-
against payment of freight, specified goods from one visions of this Convention regard shall be had to its

Port to another where the goods are to be delivered. international character and to the need to promote
uniformity.

6. "Bill of lading" means a document which evi-
dences a contract for the carriage of goods by sea and
the taking over or loading of the goods by the carrier,
and by which the carrier undertakes to deliver the goods
against surrender of the document. A provision in the
document that the goods are to be delivered to the order
of a named person, or to order, or to bearer, consti
tutes such an undertaking.

Article 2. Scope of application

1. The provisions of this Convention shall be ap
plicable to all contracts for carriage of goods by sea
between ports in two different States, if:

(a) The port of loading as provided for in the con
tract of carriage is located in a Contracting State, or

(b) The port of discharge as provided for in the
contract of carriage is located in a Contracting State,
or

(c) One of the optional ports of discharge provided
for in the contract of carriage is the actual port of dis
charge and such port is located in a Contracting State,
or

(d) The bill of lading or other document evidencing
the contract of carriage is issued in a Contracting State,
or
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servants, the agents or other persons acting pursuant
to the instructions, respectively, of the carrier or the
consignee.

Article 5. General rules

1. The carrier shall be liable for loss, damage or
expense resulting from loss of or damage to the goods,
as well as from delay in delivery, if the occurrence
which caused the loss, damage or delay took place
while the goods were in his charge as defined in arti
cle 4, unless the carrier proves that he, his servants
and agents took all measures that could reasonably be
required to avoid the occurrence and its consequences.

2. Delay in delivery occurs when the goods have
not been delivered at the port of discharge provided for
in the contract of carriage within the time expressly
agreed upon in writing or, in ,the absence of such agree
ment, within the time which it would be reasonable to
require of a diligent carrier, having regard to the cir
cumstances of the case.

3. The person entitled to make a claim for the loss
of goods may treat the goods as lost when they have
not been delivered as required by article 4 within
60 days following the expiry of the time for delivery
according to paragraph 2 of this article.

4. In case of fire, the carrier shall be liable, pro
vided the claimant proves that the fire arose due to
fault or negligence on the part of the carrier, his servants
or agents.

5. With respect to live animals, the carrier shall be
relieved of his liability where the loss, damage or delay
in delivery results from any special risks inherent in
that kind of carriage. When the carrier proves that he
has complied with any special instructions given him
by the shipper respecting the animals and that, in the
circumstances of the case, the loss, damage or delay in
delivery could be attributed to such risks, it shall be
presumed that the loss, damage or delay in delivery
was so caused unless there is proof that all or a part
of the loss, damage or delay in delivery resulted from
fault or negligence on the part of the carrier, his
servants or agents.

6. The carrier shall not be liable for loss, damage
or delay in delivery resulting from measures to save
life and from reasonable measures to save property at
sea.

7. Where fault or negligence on the part of the car
rier, his servants or agents, concurs with another cause
to produce loss, damage or delay in delivery the car
rier shall be liable only for that portion of the loss,
damage or delay in delivery attributable to such fault
or negligence, provided that the carrier bears the bur
den of proving the amount of loss, damage or delay in
delivery not attributable thereto.

Article 6. Limits at liability
Alternative A:

1. The liability of the carrier according to the pro
visions of article 5 shall be limited to an amount
equivalent to ( ... ) francs per kilo of gross weight of
the goods lost, damaged or delayed.

Alternative B:

1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of arti
cle 5 shall be limited to an amount equivalent to ( ... )
francs per kilo of gross weight of the goods lost or
damaged.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not ex
ceed [double] the freight.

(c) In no case shall the aggregate liability of the
carrier, under both subparagraphs (a) and (b) of this
paragraph, exceed the limitation which would be es
tablished under subparagraph (a) of this paragraph for
total loss of the goods with respect to which such lia
bility was incurred.

Alternative C:

1. The liability of the carrier according to the pro
visions of article 5 shall be limited to an amount
equivalent to ( ) francs per package or other ship-
ping unit or ( ) francs per kilo of gross weight of
the goods lost, damaged or delayed, whichever is the
higher.

2. For the purpose of calculating which amount is
the higher in accordance with paragraph 1 of this ar
ticle, the following rules shall apply:

(a) Where a container, panet or similar article of
transport is used to consolidate goods, the package or
other shipping units enumerated in the bill of lading as
packed in such article of transport shall be deemed
packages or shipping units. Except as aforesaid the
goods in such article of transport shall be deemed one
shipping unit.

(b) In cases where the article of transport itself has
been lost or damaged, that article of transport shall,
when not owned or otherwise supplied by the carrier,
be considered one separate shipping unit.

Alternative D:

1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of article 5
shall be limited to an amount equivalent to ( ... ) francs
per package or other shipping unit or ( ... ) francs per
kilo of gross weight of the goods lost or damaged,
whichever is the higher.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed:

variation X: [double] the freight;
variation Y: an amount equivalent to (x_y)a francs
per package or other shipping unit or (x-y) francs
per kilo of gross weight of the goods delayed, which
ever is the higher.
(c) In no case shall the aggregate liability of the

carrier, under both subparagraphs (a) and (b) of this
paragraph, exceed the limitation which would be es
tablished under subparagraph (a) of this paragraph for

a It is assumed that the (x-y) will represent lower limitations
on liability than those established under subparagraph 1 (a).
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Article 10. Liability of contracting carrier
and actual carrier

1. Where the contracting carrier has entrusted the
performance of the carriage or part thereof to an actual
carrier, the contracting carrier shall nevertheless re
main responsible for the entire carriage according to
the provisions of this Convention. The contracting car
rier shall, in relation to the carriage performed by the

Article 7. Actions in tort

1. The defences and limits of liability provided for
in this Convention shall apply in any action against the
carrier in respect of loss of or damage to the goods
covered by the contract of carriage, as well as of delay
in delivery, whether the action be founded in contract
or in tort.

1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of article 5
shall be limited to an amount equivalent to ( )
francs per package or other shipping unit or ( )
francs per kilo of gross weight of the goods lost or
damaged, whichever is the higher.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
[double] the freight.

(c) In no case shall the aggregate liability of the
carrier, under both subparagraphs (a) and (b) of this
paragraph, exceed 'the limitation which 'Y0uld be es
tablished under subparagraph (a) of thiS paragraph
ior total loss of the goods with respect to which such
liability was incurred.

2. Where a container, pallet or similar article of
transport is used to consolidate goods, limitation based
on the package or other shipping unit shall not be
applicable.

The following paragraphs apply to all alternatives:

A franc means a unit consisting of 65.5 milligrams
of gold of millesimal fineness 900.

The amount referred to in paragraph 1 of this article
shall be converted into the national currency of the
State of the court or arbitration tribunal seized of the
case on the basis of the official value of that currency
by reference to the unit defined in the preceding para
graph of this article on the date of the judgement or
arbitration award. If there is no such official value, the
competent authority of the State concerned shall de
termine what shall be considered as the official value
for the purposes of this Convention.

Alternative E:

total loss of the goods with respect to which such lia- 2. If such an action is brought against a servant or
bility was incurred. agent of the carrier, such servant or agent, if he proves

. that he acted within the scope of his employment, shall
2; For the purpose of calculating which amount IS be entitled to avail himself of the defences and limits

.the higher in accordance with paragraph 1 of this ar- of liability which the carrier is entitled to invoke under
tide, the following rules shall apply: this Convention.

(a) Where a container, pallet or similar article of 3. The aggregate of the amounts recoverable from
transport is used to consolidate g<;>ods, the. package. or the carrier and any persons referred to in the preced-
other shipping units enumerated III the b111 of lOOmg ing paragraph shall not exceed the limits of liability
as packed in such article of transport shall be d~emed provided for in this Convention.
packages or shipping units. Except as aforesaid the Article 8. Loss of right to limit liability
goods in such article of transport shall be deemed one
shipping unit. The carrier shall not be entitled to the benefit of

(b) In cases where the article of transport itself has the limitation of liability provided for in article 6 if it
been lost or dama,ged, that article of transport shall, is proved that the damage resulted from an act or
when not owned or otherwise supplied by the carrier, omission of the carrier, done with the intent to cause
be considered one separate shipping unit. such damage, or recklessly. and with knowledge that

such damage would probably result. Nor shall any of
the servants or agents of the carrier be entitled to the
benefit of such limitation of liability with respect to
damage resulting from an act or omission of such
servants or agents, done with the intent to cause such
damage, or recklessly and with knowledge that such
damage would probably result.

Article 9. Deck cargo

1. The carrier shall be entitled to carry the goods
on deck only if such carriage is in accordance with an
agreement with the shipper, with the usage of the par
ticular trade or with statutory rules or regulations.

2. If the carrier and the shipper have agreed that
the goods shall or may be carried on deck, the carrier
shall insert in the bill of lading or other document evi
dencing the contract of carriage a statement to that
effect. In the absence of such a statement the carrier
shall have the burden of proving that an agreement for
carriage on deck has been entered into; however, the
carrier shall not be entitled to invoke such an agree
ment against a third party who has acquired a bill of
lading in good faith.

3. Where the goods have been carried on deck con
trary to the provisions of paragraph 1 of this article,
the carrier shall be liable for loss of or damage to the
goods, as well as for delay in delivery, which results
solely from the carriage on deck, in accordance with
the provisions of articles 6 and 8. The same shall apply
when the carrier, in accordance with paragraph 2 of
this article, is not entitled to invoke an agreement for
carriage on deck against a third party who has acquired
a bill of lading in good faith.

4. Carriage of goods on deck contrary to express
agreement for the carriage under deck shall be deemed
an act or omission of the carrier within the meaning of
article 8.
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actual carrier, be responsible for the acts and OIniS
sions of the actual carrier and of his servants and
agents acting within the scope of their employment.

2. The· actual carrier also shall be responsible, ac
cording to the provisions of this Convention, for the
carriage performed by him. The provisions of para
graphs 2 and 3 of article 7 and of the second sentence
of article 8 shall apply if an action is brought against
a servant or agent of the actual carrier.

3. Any special agreement under which the contract
ing carrier assumes obligations not imposed by this
Convention or any waiver of rights conferred by this
Convention shall affect the actual carrier only if agreed
by him expressly and in writing.

4. Where and to the extent that both the contract
ing carrier arid the actual carrier are liable, their lia
bility shall be joint and several.

5. The aggregate of the amounts recoverable from
the contracting carrier, the actual carrier and their
servants and agents shall not exceed the limits pro
vided for in this Convention.

6. Nothing in this article shall prejudice any right
of recourse as between the contracting carrier and the
actual carrier.

Article 11. Through carriag':!

1. Where a contract of carriage provides that the
contracting carrier shall perform only patt of the car
riage covered by the contract, and that the rest of the
carriage shall be performed by a person other than the
contracting carrier,the responsibility of the contracting
carrier and of the actual carrier shall be determined in
accordance with the provisions of article 10.

2. However, the contracting carrier may exonerate
himself from liability for loss, damage or delay in de
livery caused by events occurring while the goods are
in the charge of the actual carrier, provided that the
burden of proving that any such loss, damage or delay
in delivery was so caused shall rest upon the contract
ing carrier.

PART III. LIABILITY OF THE SHIPPER

Article 12. General rule

The shipper shall not be liable for loss or damage
sustained by the carrier, the actual carrier or by the
ship unless such loss or damage was caused by the
fault or neglect of the shipper, his servants or agents.

Article 13. Special rules on dangerous goods

1. When the shipper hands dangerous goods to the
carrier, he shall inform the carrier of the nature of the
goods and indicate, if necessary, the character of the
danger and the precautions to be taken. The shipper
shall, whenever possible, mark or label in a suitable
manner such goods as dangerous.

2. Dangerous goods may at any time be unloaded,
destroyed or rendered innocuous by the carrier, as the
circumstances may require, without payment of com
pensation by him where they have been taken in charge
by him without knowledge of their nature and char
acter. Where dangerous goods are shipped without the

carrier having knowledge of their nature or character,
the shipper shall be liable for all damages and expenses
directly or indirectly arising out of or resulting from
such shipment.

3. Nevertheless, if such dangerous goods, shipped
with knowledge of their nature and character, become
a danger to the ship or cargo, they may in like manner
be unloaded, destroyed or rendered innocuous by the
carrier, as the circumstances may require, without pay
ment of compensation by him except with respect to
general average, if any.

PART IV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lading

1. When the goods are received in the charge of
the contracting carrier or the actual carrier, the con
tracting carrier shall, on demand of the shipper, issue
to the shipper a bill of lading showing among other
things the particulars referred to in article 15.

2. The bill of lading may be signed by a person
having authority from the contracting carrier. A bill of
lading signed by the master of the ship carrying the
goods shall be deemed to have been signed on behalf
of the contracting carrier.

Article 15. Contents of bill of lading

1. The bill of lading shall set forth among other
things the following particulars:

(a) The general nature of the goods, the leading
marks necessary for identification of the goods, the
number of packages or pieces, and the weight of the
goods or their quantity otherwise expressed, all such
particulars as furnished by the shipper;

(b) The apparent condition of the goods;
(c) The name and principal place of business of the

carrier;
(d) The name of the shipper;
(e) The consignee if named by the shipper;
(1) The port of loading under the contract of car

riage and the date on which the goods were taken over
by the carrier at the port of loading;

(g) The port of discharge under the contract of
carriage;

(h) The number o~ originals of the bill of lading;
(i) The place of issuance of the bill of lading;
(j) The signature of the carrier or a person acting

on his behalf; the signature may be in handwriting,
printed in facsimile, perforated, stamped, in symbols,
or made by any other mechanical or electronic means,
if the law of the country where the bill of lading is
issued so permits;

(k) The freight to the extent payable by the con
signee or other indication that freight is payable by
him; and

(l) The statement referred to in paragraph 3 of
article 23.

2. After the goods are loaded on board, if the
shipper so demands, the carrier shall issue to the ship-
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per a "shipped" bill of lading which, in addition to the
particulars required under paragraph 1 of this article
shall state that the goods are on board a named ship
or ships, and the date or dates of loading. If the carrier
has previously issued to the shipper a bill of lading or
other document of title with respect to any of such
goods, on request of the carrier, the shipper shall sur
render such document in exchange for the "shipped"
bill of lading. The carrier may amend any previously
issued document in order to meet the shipper's demand
for a "shipped" bill of lading if, as amended, such doc
ument includes all the information required to be con
tained in a "shipped" bill of lading.

3. The absence in the bill of lading of one or more
particulars referred to in this article shall not affect the
validity of the bill of lading.

Article 16. Bills of lading: reservations
and evidentiary effect

1. If the bill of lading contains particulars concern
ing the general nature, leading marks, number of pack
ages or pieces, weight or quantity of the goods which
the carrier or other person issuing the bill of lading on
his behalf knows or has reasonable grounds to suspect
do not accurately represent the goods actually taken
over or, where a "shipped" bill of lading is issued,
loaded, or if he had no reasonable means of checking
such particulars, the carrier or such other person shall
make special note of these grounds or inaccuracies, or
of the absence of reasonable means of checking.

2. When the carrier or other person issuing the bill
of lading on his behalf fails to note on the bill of lading
the apparent condition of the goods, he is deemed to
have noted on the bill of lading that the goods were
in apparent good condition.

3. Except for particulars in respect of which and
to the extent to which a reservation permitted under
paragraph 1 of this article has been entered:

(a) The bill of lading shall be prima facie evidence
of the taking over or, where a "shipped" bill of lading
is issued, loading, by the carrier of the goods as de
scribed in the bill of lading; and

(b) Proof to the contrary by the carrier shall not
be admissible when the bill of lading has been trans
ferred to a third party, including any consignee, who in
good faith has acted in reliance on the description of
the goods therein.

4. A bill of lading which does not, as provided in
paragraph 1, subparagraph (k) of article 15, set forth
the freight or otherwise indicate that freight shall be
payable by the consignee, shall be prima facie evidence
that no freight is payable by the consignee. However,
proof to the contrary by the carrier shall not be ad
missible when the bill of lading has been transferred to
a third party, including any consignee, who in good
faith has acted in reliance on the absence in the bill
of lading of any such indication.

Article 17. Guarantees by the shipper

1. 'The shipper shall be deemed to have guaranteed
to the carrier the accuracy of particulars relating to the

general nature of the goods, their marks, number,
weight and quantity as furnished by him for insertion
in the bill of lading. The shipper shall indemnify the
carrier against all loss, damage or expense resulting
from inaccuracies of such particulars. The shipper shall
remain liable even if the bill of lading has been trans
ferred by him. The right of the carrier to such indemnity
shall in no way limit his liability under the contract of
carriage to any person other than the shipper.

2. Any letter of guarantee or agreement by which
the shipper undertakes to indemnify the carrier against
loss, damage or expense resulting from the issuance of
the bill of lading by the carrier, or a person acting on
his behalf, without entering a reservation relating to
particulars furnished by the shipper for insertion in the
bill of lading, or to the apparent condition of the goods,
shall be void and of no effect as against any third party,
including any consignee, to whom the bill of lading has
been transferred.

3. Such letter of guarantee or agreement shall be
valid as against the shipper unless the carrier or the
person acting on his behalf, by omitting the reserva
tion referred to in paragraph 2 of this article, intends
to defraud a third party, including any consignee, who
acts in reliance on the description of the goods in the
bill of lading. If in such a case, the reservation omitted
relates to particulars furnished by the shipper for in
sertion in the bill of lading, the carrier shall have no
right of indemnity from the shipper pursuant to para
graph 1 of this article.

4. In the case referred to in paragraph 3 of this
article the carrier shall be liable, without the benefit of
the limitation of liability provided for in this Conven
tion, for any loss, damage or expense incurred by a
third party, including a consignee, who has acted in
reliance on the description of the goods in the bill of
lading issued.b

Article 18. Documents other than bills of lading

When a carrier issues a document other than a bill
of lading to evidence a contract of carriage, such a
document shall be prima facie evidence of the taking
over by the carrier of the goods as therein described.

PART V. CLAIMS AND ACTIONS

Article 19. Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the
general nature of such loss or damage, be given in
writing by the consignee to the carrier not later than
at the time the goods are handed over to the consignee,
such handing over shall be prima facie evidence of the
delivery of the goods by the carrier in good condition
and as described in the document of transport, if any.

2. Where the loss or damage is not apparent, the
notice in writing must be given within 10 days after
the completion of delivery, excluding that day.

3. The notice in writing need not be given if the
state of the goods has at the time of their delivery been
the subject of joint surveyor inspection.

b In regard to drafting changes that may be necessary, see
section B of the report, foot-note 17.
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4. In the case of any actual or apprehended loss or
damage the carrier and the consignee shall give all
reasonable facilities to each other for inspecting and
tallying the goods.

5. No compensation shall be payable for delay in
delivery unless a notice has been given in writing to
the carrier within 21 days from the time that the goods
were handed over to the consignee.

6. If the goods have been delivered by an actual
carrier, any notice given under this article to the actual
carrier shall have the same effect as if it had been given
to the contracting carrier.

Article 20. Limitation of actions

1. The carrier shall be discharged from all liability
whatsoever relating to carriage under this Convention
unless legal or arbitral proceedings are initiated within
[one year] [two years] :

(a) In the case of partial loss of or of damage to
the goods, or delay, from the last day on which the
carrier has delivered any of the goods covered by the
contract;

(b) In all other cases, from the ninetieth day after
the time the carrier has taken over the goods or, if he
has not done so, the time the contract was made.

2. The day on which the period of limitation begins
to run shall not be included in the period.

3. The period of limitation may be extended bya
declaration of the carrier or by agreement of the parties
after the cause of action has arisen. The declaration or
agreement shall be in writing.

4. The provisions of paragraphs 1, 2 and 3 of this
article shall apply correspondingly to any liability of
the actual carrier or of any servants or agents of the
carrier or the actual carrier.

5. An action for indemnity against a third person
may be brought even after the expiration of the period
of limitation provided for in the preceding paragraphs
if brought within the time allowed by the law of the
Court seized of the case. However, the time allowed
shall not be less than ninety days commencing from the
day when the person bringing such action for indem
nity has settled the claim or has been served with
process in the action against himself.

Article 21. Jurisdiction

1. In a legal proceeding arising out of the contract
of carriage the plaintiff, at his option, may bring an
action in a contracting State within whose territory is
situated:

(a) The principal place of business or, in the ab
sence thereof, the ordinary residence of the defendant;
or

(b) The place where the contract was made pro
vided that the defendant has there a place of business,
branch or agency through which the contract was made;
or

(c) The port of loading; or

(d) The port of discharge; or

(e) A place designated in the contract of carriage.

2. (a) Notwithstanding the preceding provisions of
this article, an action may be brought before the courts
of any port in a contracting State at which the carry
ing vessel may have been legally arrested in accordance
with the applicable law of that State. However, in such
a case, at the petition of the defendant, the claimant
must remove the action, at his choice, to one of the
jurisdictions referred to in paragraph 1 of this article
for the determination of the claim, but before such
removal the defendant must furnish security sufficient
to ensure payment of any judgement that may subse
quently be awarded to the claimant in the action;

(b) All questions relating to the sufficiency or other
wise of the security shall be determined by the court at
the place of the arrest.

3. No legal proceedings arising out of the contract
of carriage may be brought in a place not specified in
paragraphs 1 and 2 of this article. The provisions which
precede do not constitute an obstacle to the jurisdic
tion of the contracting States for provisional or pro
tective measures.

4. (a) Where an action has been brought before a
court competent under paragraphs 1 and 2 of this ar
ticle or where judgement has been delivered by such
a court, no new action shall be started between the
same parties on the same grounds unless the judgement
of the court before which the first action was brought is
not enforceable in the country in which the new pro
ceedings are brought;

(b) For the purpose of this article the institution of
measures with a view to obtaining enforcement of a
judgement shall not be considered as the starting of a
new action;

(c) For the purpose of this article the removal of
an action to a different court within the same country
shall not be considered as the starting of a new action.

5. Notwithstanding the provisions of the preceding
paragraphs, an agreement made by the parties after a
claim under the contract of carriage has arisen, which
designates the place where the claimant may bring an
action, shall be effective.

Article 22. Arbitration

1. Subject to the rules of this article, parties may
provide by agreement that any dispute that may arise
under a contract of carriage shall be referred to arbi
tration.

2. The arbitration proceedings shall, at the option
of the plaintiff, be instituted at one of the following
places:

(a) A place in a State within whose territory is
situated

(i) The port of loading or the port of discharge,
or

(ii) The principal place of business of the defendant
or, in the absence thereof, the ordinary resi
dence of the defendant, or
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(iii) The place where the contract was made, pro
vided that the defendant has there a place of
business, branch or agency through which the
contract was made; or

(b) Any other place designated in the arbitration
clause or agreement.

3. The arbitrator or arbitration tribunal shall apply
the rules of this Convention.

4. The provisions of paragraphs 2 and 3 of this ar
ticle shall be deemed to be part of every arbitration
clause or agreement, and any term of such clause or
agreement which is inconsistent therewith shall be null
and void.

5. Nothing in this article shall affect the validity of
an agreement relating to arbitration made by the parties
after the claim under the contract of carriage has arisen.

PART VI. DEROGATIONS FROM THE CONVENTION

Article 23. Contractual stipulations

1. Any stipulation of the contract of carriage or
contained in a bill of lading or any other document
evidencing the contract of carriage shall be null and
void to the extent that it derogates, directly or indirectly,
from the provisions of this Convention. The nullity of
such a stipulation shall not affect the validity of the
other provisions of the contract or document of which
it forms a part. A clause assigning benefit of insurance
of the goods in favour of the carrier, or any similar
clause, shall be null and void.

2. Notwithstanding the provisions of paragraph 1
of this article, a carrier may increase his responsibili
ties and obligations under this Convention.

3. When a biH of lading or any other document
evidencing the contract of carriage is issued, it shall
contain a statement that the carriage is subject to the
provisions of this Convention which nullify any stipu
lation derogating therefrom to the detriment of the
shipper or the consignee.

4. Where the claimant in respect of the goods has
incurred loss as a result of a stipulation which is null

and void by virtue of the present article, or as a result
of the omission of the statement referred to in the pre
ceding paragraph, the carrier shall pay compensation
to the extent required in order to give the claimant full
compensation in accordance with the provisions of this
Convention for any loss of or damage to the goods as
well as for delay in delivery. The carrier shall, in addi
tion, pay compensation for costs incurred by the claim
ant for the purpose of exercising his right, provided
that costs incurred in the action where the foregoing
provision is invoked shall be deteremined in accordance
with the law of the court seized of the case.

Article 24. General average

Nothing in this Convention shall prevent the appli
cation of provisions in the contract of carriage or na
tional law regarding general average. However, the
rules of this Convention relating to the liability of the
carrier for loss of or damage to the goods shall govern
the liability of the carrier to indemnify the consignee
in respect of any contribution to general average.

Article 25. Other conventions

1. This Convention shall not modify the rights or
duties of the carrier, the actual carrier and their ser
vants and agents, provided for in international con
ventions or national law relating to the limitation of
liability of owners of seagoing ships.

2. No liability shall arise under the provisions of
this Convention for damage caused by a nuclear inci
dent if the operator of a nuclear installation is liable
for such damage:

(a) Under either the Paris Convention of 29 July
1960 on Third Party Liability in the Field of Nuclear
Energy as amended by the Additional Protocol of
28 January 1964 or the Vienna Convention of 21 May
1963 on Civil Liability for Nuclear Damage, or

(b) By virtue of national law governing the liability
for such damage, provided that such law is in all re
spects as favourable to persons who may suffer damage
as either the Paris or Vienna Conventions.
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INTRODUCTION

1. At its twenty-eighth session the General As
sembly adopted resolution 3108 (XXVIII) of 12
December 1973 on the report of the United Nations
Commission on International Trade Law on the work
of its sixth session.1 In paragraph 7 of the resolution,
the General Assembly invited the Commission:

"To consider the advisability of preparing uniform
rules on the civil liability of producers for damage
caused by their products intended for or involved
in international sale or distribution, taking into ac
count the feasibility and most appropriate time
therefor in view of other items on its programme of
work."
2. The Commission at its seventh session had

before it a note by the Secretary-GeneraJ2 on this sub
ject which set forth certain background information
pertaining to that resolution, and suggested possible
action by the Commission in response thereto.

3. The subject was discussed by the Commission
at its seventh session, and the following decision was
unanimously adopted:

* 6 March 1975.
1 Official Records 0/ the General Assembly, Twenty-eighth

Session, Supplement No. 17 (A/9017), para. 75 (UNCITRAL
Yearbook, vol. IV: 1973, part one, II, A).

:l A/CN.9/93.

"The United Nations Commission on Interna
tional Trade Law,

"Having regard to General Assembly resolution
3108 (XXVIII) of 12 December 1973,

"Requests the Secretary-General to prepare a
report for consideration by the Commission at its
eighth session setting forth:

"(a) A survey of the work of other organiza
tions in respect of civil liability for damage caused
by products;

"( b ) A study of the main problems that may
arise in this area and of the solutions that have
been adopted therefor in national legislations or are
being contemplated by international organizations;

"(c) Suggestions as to the Commission's future
course of action."3

4. This report is submitted in response to that
request. The report is divided into three parts as
follows: part I, survey of the work of other organiza
tions in respect of civil liability for damage caused by
products; part II, study of the main problems that may

3 Report of the United Nations Commission on International
Trade Law on the work of its seventh session, Official Records
0/ the General Assembly, Twenty-ninth Session, Supplement
No. 17 (A/9617), para. 81 (UNCITRAL Yearbook, vol. V:
1974, part one, II, A),

255
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arise in this area; part III, suggestions as to the Com
mission's future course of action.

PART I. A SURVEY OF THE WORK OF OTHER ORGANI
ZATIONS IN RESPECT OF CIVIL LIABILITY FOR
DAMAGE CAUSED BY PRODUCTS

(a) The Hague Conference on Private
International Law4

5. During the first Special Commission of the
Conference on Torts, convened in October 1967, it
was decided to put the topic of products liability in
the conflict of laws in the category of matters for im
mediate treatment. The Special Commission also de
cided that the subject was ripe for regulation in an
international convention. The Permanent Bureau there
after prepared a questionnaire and explanatory memo
randum on the domestic law of member States con
cerning products liability, and replies were received
thereto. After the eleventh session of the Conference
(October 1968) had recommended that the subject
be given a place of priority on the agenda, the Per
manent Bureau drafted a report dealing only with the
conflict of laws aspects of products liability, together
with a questionnaire on this topic which was addressed
to member States. The subject was thereafter con
sidered by a Special Commission on Products Liability.
The conclusions of its initial meeting held in September
1970 were set out in a memorandum. It was concluded,
inter alia, that "it will not be impossible to draft a
convention which meets with the agreement of the large
majority of the Experts. The embryonic state of the
subject-matter will facilitate flexibility, and for once in
the history of the Hague Conference, an attempt is
being made to create new law rather than to find a
compromise between existing solutions."5 The Special
Commission held a second meeting in March-April
1971, and adopted a draft text of a Convention which
was thereupon submitted to member States for their
observations. This draft text, together with the obser
vations of member States thereon, was considered by
the First Commission at the twelfth session of the Con
ference in October 1972. A definitive Convention was
then prepared, and this was approved by the twelfth
session of the Conference.6

6. The object of the Convention is to determine
the law applicable to the liability of manufacturers and
certain other specified persons for damage caused by
a product. 7 The applicable law is to be determined by
certain rules set out in articles 4, 5 and 6. This law
is to determine, in particular, the following issues: 8

1. The basis and extent of liability;
2. The grounds for exemption from liability, any

limitation of liability and any division of lia
bility;

4 This account is derived from "Actes et documents de la
douzieme session (1972), tome III, Responsibilite du fait des
produits" published by the Permanent Bureau of the Con
ference.

5 Ibid., p. 100.
6 For the text of the Final Act of the twelfth session, see

ibid., tome III, p. 246.
7 Article 1 of the Convention.
8 Article 8.

3. The kinds of damage for which compensation
may be due;

4. The form of compensation and its extent;

5. The question whether a right to damages may
be assigned or inherited;

6. The persons who may claim damages in their
own right;

7. The liability of a principal for the acts of his
agent or of an employer for the acts of his
employee;

8. The burden of proof in so far as the rules of the
applicable law in respect thereof pertain to the
law of liability;

9. Rules of prescription and limitation, including
rules relating to the commencement of a period
of prescription or limitation, and the interruption
and suspension of this period.

The scope of application of the Convention is de
limited in various ways. Thus, there are definitions of
the words "product"9 and "damage",1° and an enumer
ation of the categories of persons in regard to whose
liability alone the Convention is to apply.11 Where the
property in, or the right to use, the product was trans
ferred to the person suffering damage by the person
claimed to be liable, the Convention does not apply
to their liability inter se.12 The Convention does not
deal with judicial jurisdiction or with the recognition
or enforcement of foreign judgements rendered in a
products liability case.

(b) The Institute for the Unification of Private Law
(UNIDROITpa

7. A Committee of Experts on the Liability of
Producers was set up in 1970 by the Committee of
Ministers of the Council of Europe, at the proposal of
the Councils of the European Committee on Legal Co
operation (CCJ) .14 The terms of reference of the Com
mittee of Experts are to propose to the CCJ measures
for harmonizing the substantive law of member States
of the Council of Europe in respect of the liability of
producers.

8. In order to assist the Committee of Experts, and
at the request of the CCJ, UNIDROIT prepared two
studies. The first was a study in three volumes15 of the
law on products liability in the member States of the
Council of Europe, and of the United States of America,
Canada and Japan. Volume I states the law of the
following States: Austria, Belgium, Cyprus, France,
Germany (Federal Republic of), Ireland, Italy, Lux
embourg, Malta, and the Netherlands. Volume II
states the law in the Scandinavian States, Switzerland,
Turkey, England and Wales, and contains a note on
the reparation for damage caused by the defects in the

9 Article 2 (a).
10 Article 2 (b).
11 Article 3.
12 Article 1, para. 2.
111 The information contained herein is derived from a com

munication received from the Institute, and from documents
EXP/Resp. Prod. 71 (1), vols. I-III, and EXP/Resp. Prod.
72 (1).

14 CM I Del. Concl. (70) 192, item VI.
15 EXP/Resp. Prod. 71 (1), vols. I-III.
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goods sold, as provided by the Uniform Law on the
International Sale of Goods. Volume III relates to
the law of Canada, the United States of America, and
Japan. The second study was a memorandum on prob
lems raised by the harmonization of laws governing the
liability of producers.16

(c) The Council of Europe17

9. The Committee of Experts on the Liability of
Producers referred to in section (b) above held seven
meetings between November 1972 and March 1975,
and formulated the Draft European Convention on
Products Liability, together with a draft Explanatory
Report containing a commentary on the provisions of
the convention.

10. The Committee of Experts has requested the
European Committee on Legal Co-operation to recom
mend to the Committee of Ministers:

(a) That the draft Convention be approved;
(b) That the Convention be opened to the signa

ture of member States of the Council of Europe, if
possible during the Tenth Conference of European
Ministers of Justice at Brussels in June 1976;

(c) That publication of the Explanatory Report
be authorized.

11. The draft Convention contains 17 articles,
which deal with all important issues arising in the field
of products liability. It deals, inter alia, with definitions
of "product"18 and "producer"19 the basis of liability,20
defences open to a producer,21 and applicable periods
of limitation.22 One of its main features is the establish
ment of a set of rules governing liability without re
ference to the existence of a contract between the
person liable and the person suffering the damage. The
principle adopted as the basis of liability by the Com
mittee is as follows. The producer must pay compensa
tion for damages resulting in death or personal injuries
caused by a defect in the product. A product is stated
in article 2 (c) to have a defect when it does not
provide the safety which a person is entitled to expect,
having regard to all the circumstances including the
presentation of the product. The injured person must
prove the damage, the defect and the causal link
between the defect and the damage. If these facts are
proved, it is a defence to the producer if he proves
that the defect did not exist when the product was put

16 EXP/Resp. Prod. 72 (1). This was produced in co-opera
tion with the Directorate of Legal Affairs of the Council of
Europe.

17 The information contained herein is derived from a com
munication from the Directorate of Legal Affairs of the Coun
cil of Europe, and from the draft report of the Committee of
Experts on the Liability of Producers containing the Draft
European Convention on Products Liability and the Draft Ex
planatory Report as revised by the Drafting Committee. The
text of the Draft Convention hereinafter cited is the text as
set out in Council of Europe Document EXP/Resp. Prod. (75)
2 dated 24 January 1975.

18 Article 2 (a).
19 Article 2 (b), and article 3 (2) and 3 (3).
20 Article 3 (1).
21 Articles 4 and 5 (1). It is noted below that it is a defence

to the producer to prove that the product had not been put
into circulation by him. The phrase "put into circulation" is
defined in article 2 (d).

22 Articles 6 and 7.

into circulation or that the defect arose after the
product was put into circulation. He can also exculpate
himself by proving that the product was not put into
circulation by him.

12. The Committee of Experts felt that the case
of damage caused by products to property could use
fully be dealt with in a separate instrument, such as
a Protocol. The Committee thought that it was neces
sary, under the Convention, to make insurance com
pulsory in order to make producers insure their civil
liability. However, the draft Convention does not at
present contain provisions on this issue.

(d) Commission of the European Communities23

13. The Commission of the European Communities
is engaged on a project for the approximation of the
laws of member States relating to products liability. A
Working Group has been established for this purpose.
The work has been prompted by the divergencies which
exist in this field in the national laws of member States.
The result of these divergencies is that the legal position
of a person who has suffered damage as a result of a
defective product differs in the various member States.
It has been observed in the memorandum on the ap
proximation of the laws of member States that the
following consequences of these divergencies may in
particular need to be corrected in the context of the
Common Market:

(i) Protection of the consumer, in particular the
protection of his health, safety and his right
to compensation for loss or damage suffered,
varies considerably. To a large extent such
protection does not even exist.24

(ii) The differences in the laws governing the lia
bility of the manufacturer and the dealer also
adversely affect competition within the Com
mon Market by imposing unequal burdens on
the industry and trade of certain member
States in comparison with competitors in
other member States.25

(iii) These same differences also adversely affect
the unimpeded movement of goods across
frontiers within the Common Market.26

14. It has been suggested that these undesirable
features may be eliminated by means of a directive
which approximates the differences between the laws
of member States, and which would result in the laying
down of rules which protect the interests of consumers,
remove distortions of competition within the Com
munity, and eliminate obstacles to the free movement
of goods.

23 The information contained herein has been obtained from
document XI/332/74-E, Working Document No. 1 for the
attention of the working group on "products liability" (mem
orandum on the approximation of the laws of member States
relating to product liability) and Document XI/332/74-E,
Working Document No. 2 for the attention of the working
group on "products liability" (first preliminary draft directive
concerning the approximation of the laws of member States
relating to products liability, with commentary).

24 Document XI/332/74-E, sect. II, para. 1 (a).
25 Ibid., para. 2.
26 Ibid., para. 3 (a).
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(vi)

(vii)

(viii)

(ix)

15. A Working Group entrusted with the work in
this field has produced a first preliminary draft direc
tive. The draft directive consists of nine articles dealing
with, and providing solutions for, the major problems
arising in products liability, and its objective is sought
to be achieved by imposing an obligation on member
States to amend their laws in so far as they are incon
sistent with the provisions contained in the articles. The
articles deal, La. with the basis of liability,27 the defi
nition of producer,28 the definition of "defect" for
which liability is imposed,29 the kinds of damage for
which recovery is permissible,so a ceiling on the quan
tum of compensation recoverable,sl limitation of ac
tions,s2 and the mandatory nature of the liability.ss

PART II. THE MAIN PROBLEMS THAT MAY ARISE IN
THE AREA OF PRODUCTS LIABILITY

Introduction

16. Civil liability for damage caused by products
cannot be counted as a new legal development. Such
liability has always existed under certain branches of
the law of civil liability. However, some developments
in the recent past have led to an increased interest in
the subject. Modern technological progress has resulted
in products, and particularly manufacture~ products,
being commonly used in the day-to-day lIfe of most
people living in developed co~ntries. Many of t~ese

products have also the potenttal for causmg senous
harm to person or property, and in fac! the inciden~e

of such damage caused by products has mcreased. ThIS
has focused attention on the balance which the law
should strike in, on the one hand, protecting the user
of these products by giving him a right to recover
compensation from the m~nufacturer or d~al~r: and,
on the other in not imposmg so heavy a lIabilIty on
manufacture; or dealer that their respective enterprises
are financially crippled or their incentive towards the
development of new pr~ducts stifled. In the nineteenth
century the balance was probably tilted in ~avour of
the manufacturer since it was believed to be Important
to encourage the' growth of industrial enterprises. The
tendency was to regard it as fair that, as part of the
cost of technological advance, the user of a product
should bear any loss suffered by him which he could
not prove was due to the negligence of the manufac
turer. In recent years there has emerged a tendency
towards granting more protection to the consumer. But
the exact balance struck between producer and user
varies from country to country.

17. The subject may also be th?ught t? have
acquired a special importance in re.latton to. mterna
tional trade by reason of the great mcrease m recent
years of the internat.ion.a~ sa~e of products. In most
countries products lIabIlIty IS subsumed under the
general rules of civil liability. Th~se. ~eneral rules often
diverge on important aspects of lIabIlIty, and a!e son:e
times not very clear. These features cause difficulttes
in that persons are left uncertain of their rights and

27 Article 1.
28 Article 2.
29 Article 3.
no Article 4.
H1 Article 5.
n2 Article 6.
liS Article 8.

obligations. Further, the presence of one or more
foreign elements in trade transactions involving prod
ucts may cause difficulties when an injured party wishes
to sue a manufacturer or dealer. Thus the place of
commission of the alleged wrongful act, the place where
the product was purchased, the place where the damage
occurred, the place of residence of the manufacturer,
and the place of residence of the injured party, may
not all be located in one State. If in such a case a
delict (tort) or a breach of contract is alleged, it is
necessary to resort to the conflict of laws to determine
the applicable law to resolve various issues which may
arise. It was the prevalent uncertainty in the choice of
law rules which led the Hague Conference on Private
International Law to draft a Convention on the Law
applicable to Products Liability.

18. The decision taken at its seventh session by
the Commission84 was that a study be undertaken of
the "main" problems in this area. The decision as to
whether a problem is a main one or a subsidiary one
is often subjective. Thus the problem of the possible
vicarious liability of the producer for the wrongful acts
of his employees or of independent contractors em
ployed by him, is omitted, although the view may be
taken that this is a main problem.

19. The problems dealt with are the following:

(i) The definition of the term "product"

(ii) The persons incurring liability

(iii) The persons in whose favour liability is
imposed

(iv) The kinds of damage for which compensa
tion is recoverable

(v) The requirement that the uniform rules only
apply where the goods are the subject of
international trade

Limitations on the recovery of compensation

Defences available to the persons incurring
liability

The basis of liability

The relationship of the uniform rules to
existing rules of civil liability

(x) The period of limitation.

20. Each problem is dealt with in turn, and for
the purpose of information the way in which it is
treated in the Hague Convention or other texts drafted
by international organizations is set out at the end of
each section.

(1) Definition of the term "product"

21. The definition given to the term "product"
would have a significant effect on the scope of legal
liability. Standing by itself, the term can have a wide
meaning. Thus it has been defined as "anything pro
duced, as by generation, growth, labour, thought or

34 Report of the United Nations Commission on Interna
tional Trade Law on the work of its seventh session, Official
Records of the General Assembly, Twenty-ninth Session, Sup
plement No. 17, (A/9617), para. 81 (UNCITRAL Yearbook,
vol. V: 1974, part one, II, A).
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by the operation of involuntary causes ...".85 How
ever, since the object of the rules is to delimit the
liability of the producer, it is clear that only things
which have been produced as the result of human
activity are intended to be included and not those
produced, for example, by natural process or invol
untary causes. But in view of the wide range of human
activity, it may be thought that a closer definition is
required.

22. One approach may be to focus on the type of
human activity the application of which can result in
products in relation to which liability is to be imposed.
The aim would be to single out those types of activity
which result in products which it is desired to bring
within the scope of liability. Thus the activity may be
specified in terms of a mechanical or industrial pro
cessing or packaging. However, it seems difficult to
eliminate at least two types of border-line cases. The
first is where the product is the result both of human
activity and the operation of natural forces. The most
important illustration would be crops, vegetable pro
duce, and livestock. Thus in the case of crops, it may
be argued that the primary generating force is that of
nature. However, their growth may have been signifi
cantly influenced by the application of fertilizers and
insecticides. The second occurs because general words
used to describe a process or activity always have an
area of indeterminate meaning. Thus if a phrase such
as "mechanical assembling" or "industrial processing"
is used, doubts will always arise in some cases whether
these terms are applicable.

23. Another approach to the definition of product
may be to focus on the description of the product in
its finished form, and to include or exclude products
by that description. Thus decisions as to inclusion or
exclusion would be taken with reference to such
categories as "agricultural" products, or "manufac
tured" products, without regard to anterior processing.
Thus the fact that a mechanical process was associated
with the making of the agricultural product would be
irrelevant.

24. A further approach would be to seek to control
the scope of liability not so much through the definition
of the term "product", but through the definition of
the person liable. Under this approach, it would be
possible to have a very wide definition of product (e.g.
as indicating "all movables, natural or industrial,
whether raw or manufactured") and a narrow defi
nition of the person liable (e.g. as indicating "manu
facturers of finished products or of component parts
and the producers of natural products").

25. It is suggested that in deciding on a definition
of "product", the following aspects may need to be
considered:

(i) What types of goods cause frequent or ex
tensive damage, and therefore call for proper
consumer protection?

(ii) Is the damage caused by certain types of
goods (e.g. nuclear material, transport vehi
cles) already regulated by other international
legislation?

85 Webster's New International Dictionary, 2nd Ed.

(iii) Are there any types of goods, the establish
ment of liability in regard to which poses
special problems under existing law? (e.g.,
manufactured goods, where the methods of
manufacture are only known to the manu
facturer).

(iv) The type of damage for which liability is to
be imposed. Thus if liability is only to be
imposed for personal injury or death, it may
be thought that products which cannot cause
such damage may be excluded from the defi
nition.

(v) The need to have a clear definition minimizing
litigation on the scope of liability.

(vi) The feasibility of procuring liability insurance
in respect of a product by the producer, or
accident insurance by a potential victim.

26. While products which are the subject of inter
national trade would in most cases be legally classified
as "movable", such trade in immovables (such as
buildings) is possible. It may be thought that trade
in immovables contains many distinctive features (such
as the high value of the product, the relative infre
quency of such transactions, and the consequent de
crease in the urgency of the need for consumer pro
tection, and the relative rarity of loss or damage being
caused by such products), which may justify the ex
clusion of such products from the scope of liability.
If a decision is made to exclude such products, a case
which may nevertheless need to be considered is the
incorporation or attachment of a movable product to
an immovable in such a way that it ceases to qualify
as a movable and becomes part of the immovable. It
may be suggested that, as long as the product retains
its physical identity, liability may be imposed in respect
of damage caused by it. On the other hand, liability
for damage caused by immovables is in some systems
governed by rules based on special considerations, and
it may be felt that these rules should be left un
disturbed.

Relevant provisions in the Hague Convention and
other texts

27. The Convention on the Law Applicable to
Products Liability of the Hague Conference on Private
International Law contains the following:

"For the purposes of this Convention-
"The word 'product' shall include natural and

industrial products, whether raw or manufactured
and whether movable or immovable; ..."86

28. Article 1 of the first preliminary draft directive
of the EEC concerning the approximation of the laws
of member States relating to products37 states:

"The producer of an article manufactured by in
dustrial methods or of an agricultural product shall
be liable even without fault to any person who

86 Article 2a. However, article 16 states that "any Contract
ing State may, at the time of signature, acceptance, approval
or accession, reserve the right-(2) not to apply this Convention
to any agricultural products".

87 EEC document XII334174·E.



(2) The persons incurring liability

30. One important factor which would affect the
scope of liability is the delimitation of the persons on
whom liability is imposed. In this connexion, the
resolution of the General Assembly referred to above
uses the word "producer". It would appear that this
term has a wider meaning than "manufacturer". Thus
one who grows agricultural crops or raises livestock
would not normally be called a manufacturer, but may
be called a producer.

31. In relation to the term "product", it was
observed above that the description of the method of
production could be used as a way of delimiting the
meaning of that term. Correspondingly, this technique
could be used to delimit the meaning of "producer".
Thus, if products were defined as goods which resulted
from an industrial process, the producer could be
defined as the one who applied that process. However,
this "linked" approach to definition is not a necessary
one nor (as will appear from the discussion below)
does it solve some of the problems involved. It is sug
gested that an approach which seeks to describe in the
abstract the various meanings which the term "pro
ducer" can bear may not be useful. Rather, the meaning
to be given to the term could depend on the objectives
sought to be achieved in relation to the incidence of
liability.

32. A broad distinction which may be relevant in
this context is that between the chain of production
and the chain of distribution. The chain of production
may be thought to commence from the time that raw
materials were first processed with a view to their use
in the finished product up to the time that the finished
product emerged in the condition in which it was
marketed. While it is possible that the processing
throughout this period is in the hands of only one
person or legal entity, it is more likely in the context
of modern industry that there wiII be several persons
or legal entities involved standing in different relations
one to the other. It is often difficult to describe one of
these persons as being the producer, or the chief
producer.
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suffers damage as a result of defects in such ar- Similarly, the product would normally travel through
ticle."38 several hands in the chain of distribution before reach-

The commentary on this article states the following: ing the ultimate user. While there would be no dispute
" 'Production by industrial method' means large quan- !hat liabilio/ should be h;uposed on. one or more persons
tity production. Manufacture of individual items is m the cham of productIOn, a baSIC question would be
excluded. Since such manufacture req·uires special care, whether any persons in the chain of distribution should

also be liable.the principle of liability with fault is sufficient. Agri-
cultural products are on a par with products manu- 33. Arguments can be adduced both in favour of
factured by industrial methods. The concept 'agri- and against the imposition of such liability. If the basis
cultural product' is to be interpreted broadly. Animal of liability were to be fault or negligence,39 a restriction
products also count as agricultural products manu- of liability to the chain of production may be justified
factured by a producer." by the consideration that such fault or negligence

29. Article 2 (a) of the Draft European Con- giving rise to a defect arises in most cases at the stage
vention on Products Liability is as follows: of production. Even if the basis were strict liability,

some of the rationales supporting such liability appear
Art. 2 (a). "The expression 'product' indicates to suggest that liability is best attached to those con-

all movables, natural or industrial, whether raw or cerned with production. Thus it has been suggested that
manufactured, even though incorporated into another strict liability will serve as a deterrent to defective
movable or into an immovable;". manufacture. But this is most effectively achieved by

imposing liability on those concerned with production.
It has also been suggested that the imposition of strict
liability will secure the desirable objective that the
person injured is almost always compensated. Such
liability can be insured against, and the cost of insur
ance distributed among all users by increasing the price
of the product. But it is the producer who can take out
insurance most easily, as it is he who knows the per
centage of defective products which are inevitable in
production. Further, if persons in the distribution chain
were also to be subjected to liability, difficult questions
may arise with regard to determining which of these
persons are to be so subjected-the chain of distri
bution may include wholesalers, retailers, warehouse
men, transporters, and lessors. It may also be thought
that the term "producers" as used in resolution 3108
(XXVIII) would not normally catch up those in the
chain of distribution.

34. As against these considerations, the view may
be taken that subjecting selected persons in the chain
of distribution to liability in addition to those in the
chain of production could entail no serious disadvan
tages, and may result in some benefits. Thus the person
injured and the producer would in most cases involving
international trade have their residences in different
States, and jurisdiction in an action for compensation
could more easily be obtained over someone in the
chain of distribution residing in the same country as
the person injured. Even if jurisdiction over the pro
ducer is secured, the satisfaction of a judgement ob
tained may require its enforcement abroad, where alone
the producer's assets may be situated: such enforce
ment may entail expense and difficulties. Again, one of
the persons to whom the user would naturally look in
relation to defects in the product would be the distrib
utor from whom he obtained it, or the importer of the
product. If the liability of the distributor or importer
were excluded, it may be thought to confer insufficient
consumer protection. Further, cases may occur where
the product became defective as a result of handling
or treatment during distribution. There may also be
cases where the manufacturer or producer is unknown,
and the person injured has no means of discovering his
identity.

38 Emphasis added. 39 The basis of liability is discussed below.
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35. Whether or not it is decided to exclude persons
in the chain of distribution from liability, the question
would remain of determining the categories of persons
in the chain of production on whom liability is to be
imposed. Thus A, Band C may supply the components
of a product, these may be assembled by D, and the
assembled entity processed by E to obtain the finished
product. A, Band C may in turn have obtained primary
products (such as glass, sheet metal, or insulating
material) from X, Y and Z for the purpose of manu
facturing the components. Perhaps the primary consid
eration which would be relevant in determining the
range of liability would be the extent to which it is
considered desirable to protect injured parties. In one
view it may be thought fair that anyone who contributes
skill or labour or material which is utilized in the
making of the finished product should be potentially
liable. The finished product is in different degrees the
result of the conduct of such persons, and if the conduct
of anyone of them falls below the prescribed standard
and causes loss, it may be thought that he should
compensate the injured party. There is likely to be
general agreement that the manufacturer of components
and the assembler should be potentially liable. There
may be room for disagreement about persons who do
not make a profit out of the sale of the product or
the components, such as the employees of the compo
nent manufacturer and assembler. Such persons may not
have the financial capacity to bear the potential liability,
and may also not be covered by liability insurance.

36. It is clear, however, that in a concrete case
not everyone who may fall within the scope of liability
will be held liable. For actual liability will depend on
the circumstances and the basis of liability adopted.
Thus, if the basis of liability is negligence, and a com
ponent is negligently manufactured, in many cases only
the component manufacturer will be held liable. The
assembler often neither has the means or opportunity
of testing components, and failure by him to test may
not constitute negligence. The widening of the cate
gories of potential defendants does not therefo~e neces
sarily imply that a large number of persons Will all be
actually liable in concrete cases.

37. If it is decided to impose liability on selected
persons within the chain.of di~tribut~on as. we~l, ~'Y0
questions may need consideratIOn. F~rstly, I.S h?blhty
to be imposed only on those engaged III dlstnbutIOn as
part of a commercial transaction, or is it to be imposed
also on non-commercial distributors? Examples of the
latter class would be a school which distributed toys
among its pupils, a host who distributed foo~ produ.cts
among his guests, or a charitable foundatIOn which
distributed clothing among the needy. From the fact
that the proposed regulation of liability is in.ten?ed !O
facilitate international trade, and to govern hablhty III

respect of products "intended" for or involved in inter
national sale or distribution", it is possible to conclude
that the scope of liability shou~d not ext~nd. beyond
the realm of commercial transactions. In thiS view non
commercial distributors should not be liable, but com
mercial distributors anterior in the chain of distribution
would remain liable.

38. Assuming that liability is only to be impos~d
on those engaged in distribution as part of a commercial

tl"~saction, it would, secon~ly', benecessalJ: to identify
which of the many categones of persons Illvolved in
the chain of distribution are to be made liable. It may
be s~ggested that, as in the case of the ~hain of pro
duction, each case may need to be considered on its
merits. Thus a carrier may be one link in this chain.
But imposing liability on the carrier may cause conflicts
with the several conventions regulating carrier respon
sibility, and may therefore be thought to be better
avoided.

Relevant prOVlSlons in the Hague Convention and
other texts

39. Article 3 of the Convention on the Law Ap
plicable to Products Liability of the Hague Conference
on Private International Law is as follows:

"This Convention shall apply to the liability of
the following persons:

"1. Manufacturers of a finished product or of
a component part;

"2. Producers of a natural product;
"3. Suppliers of a product;

"4. Other persons, including repairers and ware
housemen, in the commercial chain of preparation
or distribution of a product.
It shall also apply to the liability of the agents or
employees of the persons specified above."

40. Article 2 of the EEC Preliminary Draft Direc
tive concerning the approximation of the laws of
member States relating to products liability defines
"producer" in the following terms:

" 'Producer' means any person by whom the de
fective article is manufactured and put into circu
lation in the form in which it is intended to be used."

41. Articles 2 (b), 3 (2), 3 (3), and 3 (4) of
the Draft European Convention on Products Liability
are as follows:

Art. 2 (b). "The expression 'producer' indicates
the manufacturers of finished products or of com
ponent parts and the producers of natural products."

Art. 3 (2). "The importer of a product and any
person who has presented a product as his product
by causing his name, trade-mark or other distin
guishing feature to appear on the product, shall be
deemed to be producers for the purpose of this
Convention and shall be liable as such."

Art. 3 (3). "When the product does not indicate
the identity of any of the persons liable under para
graphs 1 and 2 of this article, each supplier shall be
deemed to be a producer for the purpose of this
Convention and liable as such, unless he discloses,
within a reasonable time, at the request of the
claimant, the identity of the producer or of the
person who supplied him with the product."

Art. 3 (4). "In the case of damage caused by
a defect of a product incorporated into another
product, the producer of each product shall be
liable."
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(4 )

(3) The persons in whose favour liability is imposed

42. A question which may need consideration is
the definition of the categories of persons to whom
the producer is to be liable. The absence of such a defi
nition may lead to uncertainty as to the scope of
liability.

43. A possible solution may be to specify that,
given an act entailing liability, the producer is to be
liable to every person to whom loss results, provided
that the loss is of a kind for which compensation is
recoverable. The fact that the occurrence of loss to a
particular person is not reasonably foreseeable would
be irrelevant. This may be illustrated by the following.

44. "The standard of conduct required of the pro
ducer is the absence of negligence. A, a tyre manu
facturer, negligently manufactures a tyre which is de
fective and likely to burst. Harm to the automobile to
which it is fixed, the occupants of the automobile, and
bystanders within a certain radius of a burst, is reason
ably foreseeable. The tyre bursts, and the noise of the
explosion is heard by B, a pregnant woman, in a house
some distance from the highway, and she suffers a
miscarriage in consequence. A is liable to B."

45. This result may be justified by the reflection
that, as between A and B, A has fallen below a
prescribed standard of conduct, while B is completely
innocent. The loss should therefore fall on A.

46. An opposing view may be that liability of this
nature is too extensive and imposes a burden on the
producer which is so heavy that it may cripple his
enterprise. Further, the obtaining of insurance cover
becomes more difficult when liability is imposed for
risks which are incalculable. It may therefore be
thought that the producer should only be liable, for
example, to particular categories of persons~ or .to
persons to whom he stands in a defined relatiOnshIp.
A technique used in the common law in this connexion
is to state that the producer is only liable in negligence
to those to whom he owes a duty, and that he only
owes a duty to those standing in a certain relationship
to him, Le., those whom he can reasonably foresee
would be injured by his act.

47. An example of a solution in terms of categories
of persons would be the restriction of liability only to
the user or consumer. For instance, the American
Restatement Second, Torts, section 402A, imposes
strict liability on "one who sells any product in a
defective condition unreasonably dangerous to the user
or consumer" only in favour of the user or consumer.40

This would exclude, for instance, bystanders at an
accident and workers employed by the producer. A
refinement of this would be to restrict liability to a
lawful user or consumer. This would: e.g., excl~de
liability to a thief in the case of a .defectIve automobIle,
or to one driving it without a certIficate ?f co~petence.

A possible solution in terms of relatiOnshIp to the
producer woulq be to impose liability only III favour
of those who can be said to fall within the risk of harm
created by his wrongful act. On the basis of liability

40 In a caveat, it is stated that the American Law Institute
expresses no opinion as to whether the rule stated may not
apply to harm to persons other than users or consumers:
Restatements, Second, Torts, section 402A, Caveat, p. 348.

only to the user or consumer, in the illustration given
above A would not be liable, while on the basis of
liability only to persons falling within the risk of harm
it is unlikely but possible that he would be held liable.
A refinement of this second basis of liability would
be to make the producer liable to a person only for
the particular kind of damage the risk of which is
created by his wrongful act. Thus if the act creates
a risk of personal injury to a particular person, and
damage to the property of that person results, the
producer would not be liable.

48. It may be noted that the exclusion of liability
to particular persons is sometimes also reached, not
by rules marking out persons in whose favour alone
liability is imposed, but through rules relating to lim
itations on the recovery for remote consequences of an
act entailing liability. Thus in the illustration given
above it may be possible to say that A is not liable
because the loss suffered by B was too remote a con
sequence of the negligence, or not a direct consequence
of the negligence.

49. A special problem arises where the product
causes injury which results in the death of a person.
Under some systems of law the right of action is per
sonal to the party injured and is extinguished by his
death. Under other systems of law the right of action
which accrued to the deceased during his lifetime passes
either to his heirs or to his personal representatives.
It is believed that this is a desirable result, and it may
be thought that special provision may have to be made
to preserve it. Many legal systems also make a wrong
doer liable to persons standing in close relation to the
deceased for certain kinds of loss suffered by them,
e.g., loss of support suffered by dependants, injury to
feelings suffered by the next of kin. The question
whether the producer should be liable to such persons
may need consideration.

Relevant provisions in the Draft European Convention
and other texts

50. Article 1 of the EEC Preliminary Draft Direc
tive concerning the approximation of the laws of
member States relating to product liability states:

"The producer of an article manufactured by
industrial methods or of an agricultural product shall
be liable even without fault to any person who
suffers damage as the result of defects in such
article."
51. Article 3 (1) of the Draft European Con

vention on Products Liability is as follows: "The pro
ducer shall be liable to pay compensation for death or
personal injuries caused by a defect in his produ~t."

The restriction of the kinds of damage for WhICh
liability is imposed has the indirect consequence of
limiting the persons in whose favour liability is
imposed.

The kinds of damage for which compensation
is recoverable

52. A product can cause very differ~nt. ~inds of
damage. Certainty as to the scope of lIabIlIty may
require the delimitation of the kinds of damage for
which compensation is to be recoverable from the
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producer. The possible kinds of damage may be
broadly categorized as (a) bodily injury, (b) injury
to the mind, (c) damage to tangible property, and (d)
financial loss. In most cases where damage is caused
at least two of these types will coexist.

(a) Bodily injury

53. Freedom from bodily injury is almost uni
versally regarded as an interest deserving protection.
It is believed that there will be no dispute that
compensation should be recoverable for this kind of
damage. It is also likely that there will be agreement
that a limited right of recovery should be available
where death results. Apart from the unique event of
the death itself, the other types of resulting damage
can be brought under one or other of the heads
mentioned above. The question of the transmissibility
of the causes of action accruing to the deceased before
his death, and the question of the categories of persons
to whom independent causes of action may arise, has
been mentioned in section (3) above.

(b) Injury to the mind

54. Mental injury can be of various types, e.g., a
nervous shock, or feelings of humiliation or inferiority.
Some types of it are often difficult to clearly distinguish
from bodily injury. Thus some types of injuries to
the nervous system may be regarded as falling into
either category. There are other kinds of injury, such
as loss of expectation of life, which are difficult to
categorize, but which are perhaps most easily fitted
in here. One possibility would be to require that
compensation is to be payable for every type of mental
injury. The main reason advanced against permitting
any recovery for mental injury appears to be that it
is often difficult to determine the existence or the
degree of injury. However, this may not be regarded
as a sufficient reason for excluding compensation alto
gether, as many cases occur where the fact and extent
of mental injury can be clearly established. It may
also be thought that peace of mind is an interest as
deserving of protection as bodily security. Another
possibility is to require compensation only where
mental injury results from bodily injury. Determination
of the truth of the claim in regard to mental injury
and the extent of the injury may be easier in such
a case.

(c) Damage to tangible property

55. The safety of tangible property in which a
person has a legal right is almost universally regarded
as an interest deserving protection. A requirement that
compensation should be recoverable in such cases is
likely to command wide acceptance.

56. A case which has provoked some discussion
in the context of establishing a special regime on
products liability is the case where the product is
defective and does not function properly, but has not
caused injury or damage to a person or object external
to itself. It has been suggested that such a case should
be excluded from the scope of any such regime since
the injured party is given a sufficient remedy under
the contract by which he acquired the product. The
view may be taken, however, that a different result

should obtain where the defect causes damage both
~o the product itself. and .t? something external to
It, e.g., where defectIve wrrmg causes a fire which
burns the product itself and other property. If damage
to the product itself is always excluded from the scope
of the regime, the result in the latter type of case
would be that the liability for the d~fect in the product,
and for external damage caused by It, would be subject
to two different legal regimes. The desirability of this
result may need consideration.

(d) Financial loss

57. Such loss can occur as a result of the types of
damage previously noted, or independently. Examples
?f. the first case would be where bodily or mental
mJury caused by the product results in medical ex
penses or loss of earnings, or where damage to tangible
property caused by the product results in the incurring
of repair costs. Examples of the second would be
where a dealer selling a defective product suffers loss
of custom, or where the defective product is itself a
business asset which cannot be used and results in a
loss of profits. One approach may be to exclude all
cases of financial loss from the ambit of recovery.
This may be justified by the argument that the mag
nitude of such loss can be very great, and that to
impose liability for such loss on the producer is to
impose on him an unfair burden. Another supporting
argument might be that such loss is often speculative
and hard to prove, and that to permit recovery will
involve the courts in cases which are difficult to decide.
However, these arguments may be met by the response
that the imposition of an unfair burden can be pre
vented by appropriate rules of limitation on the quan
tum of recovery, and that difficulties in the establish
ment of facts are not unusual in litiga,tion. A middle
ground between allowing recovery in all cases of fi
nancial loss, and disallowing it in all cases, would be
to allow recovery when financial loss results from any
of the other types of injury. Determination of the
existence and extent of loss is likely to be easier in
such cases.

Relevant provisions in the Hague Convention and
other texts

58. It may be noted that article 2 (b) of the Con
vention on the Law Applicable to Products Liability
of the Hague Conference on Private International Law
provides that

"For the purposes of this Convention ...
"(b) The word 'damage' shaH mean injury to

the persons or damage to property as well as
economic loss; however, damage to the product
itself and the consequential economic loss shall be
excluded unless associated with other damages."
59. Article 4 of the EEC preliminary draft directive

concerning the approximation of the laws of member
States on products liability:

"Damage shall not include the defective article.
Contractual claims of the purchaser of the article
shall remain unaffected. Compensation of non-recur
ring damage shall be excluded."
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(5)

The explanatory notes to the article state that

"Liability for the defective article itself is excluded
from the rules and remains a matter for the con
tractual relations between the parties. Such liability
should continue to be governed by the law of
purchase and sale. Financial loss suffered by the
purchaser of a defective article through his having
paid an excessive price can be compensated ac
cording to traditional rules."

The commentary on the article also states that the
inclusion of non-pecuniary damage would unduly
broaden the extent of liability.

60. Article 3 ( 1) of the Draft European Con
vention on Products Liability is as follows:

"The producer shall be liable to pay compensation
for death or personal injuries caused by a defect in
his product."
The explanatory report on the draft convention

states that damage to goods was excluded from the
scope of the convention both because of a lack of
time in which to make a thorough study of the problems
whic::h might arise if the scope was widened to include
such damage, and because certain experts ~e1t th~t a
system of strict liability could be more eaSily rati~ed
by States if it was limited only to damage causmg
death or personal injuries.

The requirement that liability should be imposed
only where the products are the subject of in
ternational trade

61. Liability is, under the wording of GeJ?eral
Assembly resolution 3108 (XXVIII), to be restncted
to damage caused by prod';lct~ "in.tenf,ed f~r o~ involved
in international sale or distnbution . It is likely that
this wording was not intended to be final and definit~ve,

but only to lay down a guideli!1e. as t~ the pOSSible
ambit of liability. Nevertheless it IS believed that an
analysis of the wording as it stands m~y be helpful
both towards indicating its exact meanmg, ~n? also
in deciding on the advisability of any restnction or
extension.

62. It is clear that goods may be intended ~or

international sale or distribution wi~ho~t eyer becom~ng
actually involved in such sale or distnbuti<;lll, and Vice
versa. Further, the criteria of intention and Involvement
are clearly separate. One would depend on the state
of mind of the producer or distributor prior to manu
facture or sale, while the other would depend on the
fact of sale or distribution outside t~e state of ~a1?-u
facture. It is clear, however, that the mtended obJecti~e
of the unification of liability is the removal ~f ~ertaIn

obstacles to international trade presently ~XiSti!1g .by
reason of divergencies in nati~n~l la",:,s, .~his, objective
would not be advanced by uOlfyIn& liabIlity In respect
of products merely intended for mternatlOnal trade,
but not involved in it. It woul~ appear, ther~fore~ ~hat
what is envisaged is the creation of a speCial re~me
of liability for products which are actually the subject
of international trade transactions. The. result of such
a course of action would be the eXIst~nce ~f ~o
regimes for products liability: that of ullI,fied ha~Ihty
where the products are the subject of an InternatiOnal

trade transaction, and that of national law in other
cases.

63. In this context two matters may be usefully
examined:

(a) The requirement that there be an international
trade transaction.

(b) Difficulties created by this requirement.

(a) The requirement that there be an international
trade transaction

64. There are two elements to the requirement that
there be an international trade transaction: first, the
identification of what marks out a trade transaction as
"international"; and secondly, what is meant by a
"trade transaction". Perhaps the most important inter
national trade transaction, and the one specifically
mentioned in the resolution, is the international sale.
The United Nations Convention on the Limitation
Period in the International Sale of Goods provides that
"a contract of sale of goods shall be considered inter
national if, at the time of the conclusion of the contract,
the buyer and the seller have their places of business
in different States" (art. 2 (a)). The criterion that,
to make a sale international, the buyer and seller must
have their places of business in different States, is also
used in the revised Convention on the International
Sale of Goods as it has been approved by the Working
Group on International Sales at its first six sessions
(art. 1 (1); see A/CN,9/100, annex 1). A question
which would need consideration is whether this crite
rion is appropriate to all trade transactions, or whether
other criteria have to be specified for other types of
transactions. There are various types of transactions
in goods which may be considered to be "trade trans
actions". In addition to the sale, the hire and pledge
of goods may be considered to be a "trade transaction",
However, there may be other transactions which do
not fall neatly under specific heads, and the goods
may relate to such transactions in various ways. In
these cases the connexion between the transaction and
the products sufficient to attract liability may require
closer definition than the use of such general words
as "the subject of" or "involved in" the transaction.

65. The term "international distribution" used in
the resolution may be better regarded, not as a trade
transaction, but as a state of affairs resulting from
either trade or non-mercantile transactions. The ques
tion whether distribution which does not result from
a trade transaction should attract liability has been
considered in section (2) above,

(b) Difficulties created by this requirement

66. The difficulty created by this requirement is
that products may be the subject ?f several succ~ssive

trade transactions, only one of WhICh may be an mter
national trade transaction. This may be illustrated by
the following example. A, the manufacturer, residing
in State X sells products to an exporter, B, in the
same State: B sells them to a foreign importer C,
residing in State Y. C sells them to D, a wh~lesaler

resident in State Y, who sells them to a retatIer E,
also resident in the same State, who in turn sells them
to a user F resident in State Y who is injured by the
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products. The products were only involved in inter
national trade at the stage of the sale from B to C.
Should liability be imposed on A, and (assuming that
liability is also to be imposed on persons in the chain
of distribution) on B, C and D? One view may be
that the fact that goods have been the subject of inter
national trade at some point should be sufficient to
attract liability. This view may not result in the impo
sition of liability contrary to the normal expectations
of commercial circles if the persons on whom liability
is imposed fall within a narrow category (e.g. the
"manufacturer"). If, however, liability is also imposed
on persons in the chain of distribution, the result
would be the applicability of the uniform rules in the
above example to C and D. This may be contrary to
their reasonable expectations, since they were engaged
in purely domestic transactions, and would only con
template the application to these transactions of do
mestic law. It may be observed that neither the United
Nations Convention on the Limitation Period in the
International Sale of Goods, or the revised Convention
on the International Sale of Goods as it has been
approved by the Working Group on International Sales
at its first six sessions41 would apply to the transactions
between A and B, C and D, D and E, and E and F.

67. A possible response to this difficulty may be,
in addition to the requirement that the products be the
subject of an international trade transaction, to also
impose one or more further preconditions to the impo
sition of liability which would make such imposition
not unreasonable.

Such further preconditions may be:
(a) That the person sued knew, or could reason

ably foresee, that the products would be, or had been,
the subject of an international trade transaction.

(b) That the person sued and the person injured
were resident in different States.

68. A more radical response to the difficulty may
be the abandonment of the requirement that one ele
ment delimiting the scope of liability should be the
involvement of the products in international trade. At
present, whether or not the products in question are
the subject of international trade, under any legal
system the applicable la:v which would ?e .c~osen by
a court to decide a questIOn of products lIabilIty would
be a national law. If a foreign element is involved in
the case, the applicable national law would be. ~ho~en
by the choice of law rules of the. coy.rt. A umficatIon
of national laws on products lIabilIty would auto
matically result in a unification of laws applicable
where the products were the subject o~ inter:nati?~al
trade. This approach would have the ment of SimplICity
in that it envisages only one legal regime for p~oducts

liability, whether the products are the sUbJe.ct of
domestic trade or international trade. However, m the
light of differences of view which. still exist i~ di~erent
States as to the desirable solutIons to maJor Issues
involved (such as the basis of liability, and the kinds
of damage for which compensation is to be recover
able), it may be thought that this approach is too
ambitious.

41 A/CN.91100, annex 1 (reproduced in this volume, part .
two, 1,2).

(6) Limitations on recovery of compensation

69. The damage caused by a product can consist
not only of immediate results, but of results of a lesser
or greater degree of remoteness. These may be pre
dictable consequences of a defect, or wholly unpre
dictable. From the point of view of the user who has
suffered loss it may be argued that he should by the
payment of compensation be placed in exactly the
same position as if the incident causing damage had
not occurred. This may be supported by the view that
as between an innocent party (the user) and a blame
worthy party (the producer) it is fair that all losses
should fall on the latter. From the point of view of the
producer, it may be argued that to impose liability in
those terms would have a crippling effect on his
enterprise. It may therefore be suggested, for instance,
that fairness demands that his liability should be
confined to consequences which are likely to fall
within the particular risk he has created. Thus if his
wrongful act in relation to the product has created
a risk of personal injury, he should not be held liable
if damage to property ensues. All legal systems have
rules for drawing the limits at which the recovery of
compensation is halted. To attain this objective, use
is made of concepts such as causation, and "remote
ness" of damage. The following are some of the ways
in which they may be used.

70. (a) As the results of a wrongful act spread
further and further away in time and sequence from
the act itself, it may be possible to argue that a
particular item of resulting damage was not "caused
by" the wrongful act. This argument will become
increasingly attractive as other forces (e.g., acts bf
other persons, natural forces) exert a concurrent
influence on the results. Liability can in this way be
limited. The theories of causation employed by different
legal systems appear to diverge, and all appear to be
complex, but they all seek the objective of containing
liability within limits regarded as desirable.

(b) Another approach taken is to introduce an
independent rule that damage which is caused cannot
be the subject of compensation if it is too remote.
This requires the statement of rules defining remote
ness of damage. Here again different tests are used,
and these also are often complex. A test that is often
used is whether the damage was reasonably foreseeable
by the defendant at the time of the wrongful act. Diffi
culties have been experienced with this test in certain
situations, e.g., where a particular item of some damage
of a particular kind (personal injury to the head) is
foreseeable, and another unforeseeable item of damage
of the same kind (injury to the leg) results; or where
damage of a particular kind (personal injury) is fore
seeable, and damage of another kind (dama~e to
property) results; or where damage of a partIcular
kind to one person is foreseeable, and damage of the
same kind results to another.

71. A question which may need consideration is
whether it is desirable that provisions should be
formulated seeking to resolve these issues. It has been
noted that the limits of recovery are based on consider
ations of policy as to which. person should be~r a
particular item ?f l?ss, and VIews o~ such c.onslder
ations can vary In different States. ThIS reflectIon may
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(a) Assumption of risk;
(b) Contributory negligence;
(c) Negligence of a third person;
(d) Force majeure.

(a) Assumption of risk

78. This defence arises in a situation where a
person, with knowledge of a risk, nevertheless volun
ta~iIy .decides to submit to it. Such a situation may
arIse In the field of products liability when a user of a
product, after being informed of or having discovered
a defect, voluntarily decides to use it, or continue to
use it. The defence is admitted on the theory that in
such circumstances the person who has created the
risk is absolved from a duty to take care or cannot
be called a wrongdoer if damage ocurred. '

79. One view may be that this defence should be
admissible. A practical justification of the defence is
that in the circumstances in which it operates the
person injured cannot fairly complain of the damage
caused to him. Another view may be, however that
since one of the objects of the imposition of li~bility
is to deter producers from faIling below desired
standards of conduct, action of the kind described
above on the part of the person injured should not
be a defence. Again, if the basis of liability is strict,
it may be thought that to admit the defence would be
to mitigate the strictness unduly.

(b) Contributory, or comparative, negligence

80. This defence arises when the negligence of
the party injured is a contributory cause of the damage
suffered. Where the basis of liability is negligence, the
modern solution is to reduce the compensation payable
to the party injured in proportion to his responsibility
for his own loss. If the basis of liability is strict, the
admissibility of the defence may be open to debate.
One view is that the contributory negligence of the
injured party may not displace some of the reasons
which led to the imposition of such responsibility. Thus
strict liability may be imposed in relation to products
because the producer is best able to absorb and dis
tribute the losses caused. This reason would be un
affected by the contributory negligence of the injured
party. But another view may be that the fact that the
injured party did not take reasonable care for his own
safety is a valid reason for reducing the amount
payable to such party, since such reduction would
operate as an incentive for users and consumers to
take due care, which in turn would lead to a reduction
in the incidence of loss or damage.

(c) Negligence of a third person

81. Where the negligence of a third person has
contributed to the damage concurrently with the act
of the producer, there would appear to be no reason
to exculpate the latter from liability. However, the
question may arise as to whether he should be liable
for the full damage caused, or whether it should be
diminished to accord with the degree to which his act
caused the damage.

Relevant provisions in the draft European convention
and other texts

74. Article 5 of the EEC preliminary draft directive
concerning the approximation of the laws of member
States relating to products liability is as follows:

"The producers liability for payment of damages
shall be limited to:

"-. .. units of account in the case of physical
damage;

"-. . . units of account in other cases.
"Every loss shaH be a separate ground of liability

for payment of damages."
The explanatory notes to this article state that "Both

the extent and duration of the producer's liability for
payment of damages should be limited in order that
it may be made calculable and thus insurable.... Since,
in the field of consumer protection, adverse effects to
health are more serious than pecuniary losses, liability
for payment of damages in respect of physical damage
should be fixed at a higher level than that for material
damage."

75. The Draft European Convention on Products
Liability leaves these questions to be decided by
national law. It may be noted in this context that
the Convention only imposes liability where a product
causes death or personal injury.

(7) Defences which may be available to the person
sought to be made liable

76. Under all national rules relating to delict
(tort) a person sought to be made liable has available
to him certain defences which exclude or reduce lia
bility. While many such defences are common to most
systems, the exact scope of the defence can vary with
each system. It may be thought that any scheme of
liability needed to specify such a set of defences. Justice
to the producer seems to demand that they be admitted
in many cases, and the interest in reaching uniformity
of liability would seem to require that their nature and
extent be indicated as clearly as possible.

lead to the conclusion that these matters may be left 77. The following defences may need consider-
to be regulated by national law, since unification may ation:
not be practicable. Alternatively, it may be thought
that a test based on reasonable foreseeability could
gain wide acceptance.

72. The basis of liability adopted may also be
relevant in deciding on the limits of recovery. Thus if
a general rule of strict liability was adopted it might
be thought that fairness to the producer de~ands that
the limits of recovery should be narrow, since he would
be held liable in a larger number of cases than if the
basis was negligence. Conversely, if a general rule of
liability based on negligence was adopted, it might be
thought that the limits of recovery might be wider.

73. The imposition of a monetary ceiling on re
covery may also deserve consideration. Such a ceiling
may lessen the attention which would be given to
elements such as causation and remoteness. It would
also enable producers to assess exactly the extent of
potential liability, and this would facilitate the taking
out of liability assurance.
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(d) Force majeure

82. Where the alleged wrongful act has been the
result of forces outside the control of the actor which
he could not prevent by the exercise of reasonable
care, under most legal systems there is no civil liability
for such act. It is believed that there would be general
agreement that this state of affairs should be a defence
although, circumstances giving rise to its operation may
b~ .rare m the field of products liability. Express pro
ViSiOn for such a defence may even be thought to be
superfluous, since most legal systems would not regard
and act compelled by force majeure as the effective
cause of the damage.

Relevant provisions in the Draft European Convention

83. Articles 4 and 5 (2) of the draft European
convention on products liability are as follows:

Ar~. 4 (1). "If the inju~ed person or the person
suffenng damage has by hIS own fault contributed
to t~e damage, ~he compensation may be reduced
or disallowed havmg regard to all the circumstances."

Art. ~ (?). "The same shall apply if an employee
of the Injured person or of the person suffering
damage has, in the scope of his employment con-
tributed to the damage by his fault." ,

Art. 5 (2). "The liability of a producer shall not
be red?,ced when the damage is caused both by a
defect In the product and by the act or omission of
a third party."
84. The explanatory notes on article 4 state that

the words "having regard to all the circumstances" in
subparagraph 1 above were included to enable the
judge to assess the relative importance of the fault in
relation to the defect shown by the product.

(8) The basis of liability

85. The basis on which liability is to attach for
damage caused by products is an important issue. Under
most existing national laws liability in delict (tort)
for such damage is either based on intentional wrong
doing, or on negligence, or is strict, i.e., arises inde
pendently of negligence or wrongful intention.42 All
three forms of liability can coexist within the same
legal system. In regard to contractual liability, under
the common law system liability would arise on a
breach of an express or implied contractual term re
lating to the product. Under many civil law systems,
in addition to this form of liability, the sale of a
product could result in liability falling on the seller on
the basis of a guarantee against hidden defects. If the
product contained a hidden defect, and the seller was
unaware of it at the time of sale, he could be compelled
to return the price against return of the product, and
to reimburse the buyer for expenses occasioned by the
sale. Alternatively he could be compelled to reduce
the price. If he was aware of it, he would be liable in
damages for losses sustained by the buyer. This system
of contractual liability is designed to operate only as
between parties in contractual relationship. Thus where

42 The degree of strictness can vary with the defences per
mitted to the defendant, e.g., contributory negligence, assump
tion of risk of the person injured, or force majeure.

A;, a manufacturer has sold a product containing a
hIdden de.fect to B, a wholesaler, who in turn sells to
C, a retal1er, who sells to D, the user, D could not
sue A for breach of a contractual term as there is no
contract between them.48 Nor can he return the product
to A a~d dem~nd ~ ~eturn of the price as he never
dealt wl~h A. SInce It is possible that liability need not
be rest~lcted to cases where the person sought to be
mad~ ha~le ~nd the claimant are in a contractual
re~atl~~shlP, it may be more useful to consider the
sUltablhty of the bases of liability in delict (tort).

(a) Intentional wrongdoing

86. ~here a. prod~ct is made or modified by a
person WIth the IntentiOn of thereby causing damage
to another, and damage consequently ensues, almost
all legal systems would hold the person so acting liable
B~t this basis of liability may be regarded as relatively
ulllmportan~ b~c~use such conduct would be extremely
rare, and hablhty only on that basis would confer
protection in very few instances.

(b) Negligence

87. A producer would be liable under almost all
systems of national law on this basis if damage caused
by a pr~duct w~s the result of negligent conduct on
hIS part In relatiOn to the product. Negligent conduct
may be defined as conduct which falls below the
s!andard to be expected of a reasonable man in the
CIrcumstances. Definition in these terms makes for
flexibility, and allows various factors to be taken into
account in fixing the standard, such as the available
state of knowledge in relation to the product the
magnitude of possible harm from the product and the
behaviour to be normally expected of the us~r.

88. It is probably the case that liability for negli
gent conduct exists under most legal systems although
the limits of liability may vary. Even leg~l systems
which impose strict liability appear to have concurrent
liability based on negligence. Liability for negligent
conduct in relation to products would merely be a
specific application of this general principle of liability.
The imposition of liability on this basis would there
fore have the advantage that it would harmonize with
existing legal rules and concepts. It has also been sug
gested that the standard of reasonable care strikes the
right balance between the producer and the person
injured in that it results in the loss caused by the
producer's negligent conduct falling on him, and the
loss falling on the party injured if the conduct was
not negligent. This suggestion has been supported in
the following ways. A person should not be held liable
for his actions unless they fall below a standard recog
nized by the law as desirable. If his conduct does not
fall below that standard, he is not blameworthy; and
as between two persons, neither of whom are blame
worthy, the loss should lie where it falls. In the special
case where the manufacture of the product was the

48 Under certain legal systems, D may have a "direct action"
against A (or indeed B or C), on the basis that each buyer
who makes a subsale transfers with the goods any potential
rights of action he may have against a third person. But in
most legal systems there is no such action. Further a valid
exemption clause will prevent the "direct action" lying against
the party in whose favour such clause operates.



44. Section 402A, Restatement of the Law, Second, p. 347
(emphasis added).
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result of utilizing recent scientific or technological process, which can be obviated if the manu-
advance, it has also been argued that, if the loss fell facturer is held strictly liable directly to the
on the manufacturer in the absence of negligence, he injured party. It may be noted, however that
would be deterred from making valuable experiments it is not always the case that the last supplier
and innovations in relation to his products. Making or other persons anterior to the last supplier
the loss fall on the party injured in such a case could in the chain of supply, are strictly liable in
be regarded as making him bear the legitimate cost contract. For the contracts entered into by
of such experiments and innovations which will ulti- those persons may contain clauses excluding
mately benefit the community. such liability.

89. Under most legal systems, the burden of (v) Where liability is based on negligence, the
proving negligence in the manufacture of the product person injured alone bears the loss where
lies on the injured party. This burden may be difficult injury is caused by a product in relation to
to discharge, since he may not have evidence relating which the manufacturer has not been negli-
to the details of the manufacturing process. In response gent. The loss may well be of considerable
to this difficulty, some legal systems have imposed on magnitude, and one which that person can
manufacturers the burden of disproving negligence, ill afford to bear. If in such cases the manu-
where the injured party establishes that the defect facturer is held strictly liable, he can insure
causing damage was present when the product left the against such liability, and add the cost of
hands of the manufacturer. This solution has the merit insurance to the cost of the product. By this
of, in theory, not interfering with the well-established means the costs of compensating injured
basis of liability for negligence, while at the same time parties are spread over the whole consumer
preventing the imposition of an unfair burden of proof public.
on the injured party. (vi) It is sometimes suggested that the manufac-

turer or supplier rather than the injured party
(c) Strict liability should bear the risk of loss caused without
90. This may be described as liability imposed negligence because they are better equipped

despite the absence of wrongful intent or negligence. financially to stand the loss. But while this
The main arguments in favour of the imposition of may be the case with large-scale manufac-
such liability in this field appear to be the following: turers or suppliers, it may not be so with

others.
(i) It is suggested that the rules of liability based

on negligence sometimes operate unfairly 91. All proponents of strict liability, however, do
against the party injured when they require not appear to advocate that liability should be imposed
him to prove negligence. Where the process merely by reason of the fact that damage has been
of manufacture is complex or distributed caused by a product. Thus, in relation to the law of

.. d '11 the United States one authority takes the view that
over a wide area, the person lllJure WI strict liability should only be imposed on the seller
often be unable to prove negligence even
where it is present because he has no access where a product is sold "in a defective condition un-

f reasonably dangerous to the user or consumer or to
to evidence relating to the manu acture. his property".44 One reason for this additional require-

Oi) Many manufactured products are a source ment is that very few products can be so manu-
of danger to human life and safety, and it is factured that they are not a source of danger under
felt that the public interest demands maximum abnormal use. Another reason is that there are some
protection for those likely to be injured. Strict products, such as vaccines, whose use is unavoidable
liability would act as an incentive to the man- in certain circumstances but which carry with them
ufacturer to take the greatest possible care certain known dangers. It is intended by this formulation
in the course of manufacture. to restrict liability to the case of a product which is

(iii) The person who markets a product, by doing dangerous to an extent beyond that which would be
so represents to the public that it is suitable contemplated by the ordinary consumer who purchases
an'd safe for use. By advertising it, he often it, with the ordinary knowledge, common to the com-
attempts to strengthen this belief, and by munity, of its characteristics. Other conditions which
selling it he makes a profit. When loss IS are imposed by this authority are that the seller should
caused through the use of the product, it may be engaged in the business of selling the product, and
seem unfair to allow him to escape the pay- that it is expected to and does reach the user or
ment of compensation by pleading that he consumer without substantial change in the condition
was not negligent. in which it is sold. It may be suggested however that

the marketing of a product which is dangerous to the
(iv) In many cases the immediate supplier to the extent indicated may constitute negligence, and that

injured party will be held strictly liable for on this formulation the two bases of liability may not
damage caused on the basis of the breach be far apart. The difficulty of determining when a
of an express or implied condition as to the product is "unreasonably dangerous" may also be
fitness of the goods. This supplier can in tum thought to introduce an undesirable degree of un-
hold his supplier liable on a similar basis certainty.
and so on backwards up the chain of supply
until the manufacturer is ultimately reached.
This is an expensive and time-consuming
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92. It may be noted that strict liability, as does
negligence, may present to the injured party the diffi
culty of proving which one in a line of persons handling
the product was responsible for the act entailing lia
bility (Le. the act of marketing a defective product in
an unreasonably dangerous condition). One suggestion
in this connexion has been that the party injured should
only bear the onus of proving the existence of a defect,
and that the defect caused the loss, leaving it to the
producer to prove that he was not responsible for the
defect.

93. The previous account of negligence and strict
liability has proceeded on the basis that one or .the
other basis alone is to apply to the totality of pOSSIble
cases where damage is caused by a product. However,
it has been suggested that fairer results may be achieved
by distinguishing different types of cases where damage
is caused by a product, and applying different bases of
liability depending on the nature of the case. The types
of case which are sought to be distinguished are the
following:

(i) Where the defect in a product which results
in damage has ocurred because of a d.es~gn
which is faulty by accepted standards eXIstmg
at the date of design, e.g. brakes in an auto
mobile which are badly designed.

(ii) Where the defect which results in damage
has occurred by reason of faulty production
of a single article, the design being proper,
e.g. where the brakes are properly designed,
but inferior metal is used in their production
in one car.

(iii) Where the product conforms to existing stan
dards of design and production, but has
dangerous qualities, e.g. glue which is satis
factory as glue, but is highly inflammable.

(iv) Where the product conforms to existing stan
dards of design and production, and is suf
ficiently tested at the time of production, but
where during use it proves defective and
causes damage.

In regard to (i) above, it is suggested that negligence
is an adequate basis of liability, since negligence..in
designing is not difficult to prove. In regard to (ll),
negligence may not exist by r~ason o~ the fact that a
certain percentage of error In qualIty control and
inspection is inevitable. It is suggested that the loss
caused by such error should fa,ll on the manufa~tur~r,

and that this result can be achIeved through stnct lia
bility. Further, even if there has been negligence in such
a case the evidence of it would exist within the manu
factur~r's factory and be inaccessible to the injured
party. In regard to (iii), it is suggested that th~ relevant
question is whether the manufactur~r, has gIVen ad~

quate warning of the dangerous qu~lItIes, If. he has, It
is suggested that he shou.ld not be lIabl~, faIlure to do
so would constitute neglIgence, and thIS IS thought t?
be an adequate basis for li~bility. In re&ard to (iv). It
is suggested that different VIews are pOSSIble dependmg
on the balance regarded as desirable in the protection
of the interest involved. If liability is imposed only
where there has been negligence, the protection of
person and property from injury would give way at

a point (i.e. at the point where there is an absence of
negligence by reason of conformity with existing stan
dards of manufacture) to the interest in technical exper
iment and innovation and the progress which may
thereby be achieved.

94. It is possible to envisage variations in the basis
of liability depending on other factors. Thus it may
be felt that some interests (such as personal safety)
demand g:nea£er pr:lll.te.€ti0n., amid: stnicti liability may be
imposed onlly' where products cause personal in~ury.

Relevant provisions i'n tlie Draft European Convention
and other texts

95. It may be noted that article 1 of the EEC Pre
liminary Draft Directive concerning the approximation
of the laws of member States relating to products liabil
ity states:

"The producer of an article manufactured by in
dustrial methods or of an agricultural product shall
be liable even without fault to any person who suffers
damage as a result (l)f defects in such article." (em
phasis added)
96. Article 3 of the Draft European Convention on

Products Liability states: "The producer shall be liable
to pay compensation for death or personal injuries
caused by a defect in his product." The explanatory
report on the draft convention states that: "in view of
the changes in doctrine and practice that had· already
become manifest in certain States, the Committee de
clared itself in favour of a system of 'strict' (Le. proof
of the producer's fault or absence of fault is not re
quired) liability, to which, however, certain contours
would be established."

(9) Relationship of a unified scheme of liability to
existing rules of civil liability

97. A subject which may need consideration is the
possibl~. relationship. o.f a hypothetical ~n~fie? ~c.heme
of liabIlIty to the eXIstIng rules for the CIvIl liabIlIty of
producers. Products liab!lity appears to be prese~tly

regulated by different nahonal laws under the followmg
categories:

(a ) Delict (tort)
(b) Contract.

However under some legal systems, liability is not im
posed or{ a basis which is clearly identified as either
contract or delict. It should also be noted that under
most legal systems an action can be ba.sed. alternatively
in delict or contract between two partIes m respect of
the same act where the state of facts can justify an
action on either basis. Under others, if the state of facts
is sufficient to found an action in contract, the action
in delict is excluded.

98. The relation between a unified scheme of liabil
ity and the existing law may take one of four possible
forms:

(a) It can entirely replace the existing law of delic
tual and contractual liability.

(b) It can replace the law of delictual liability
alone.

(c) It can replace the law of contractual liability
alone.
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(d) It can coexist with existing liability under na
tional law, leaving the latter undisturbed to the extent
it does not derogate from the former.

99. Since the object of a unified scheme of liability
is the elimination as far as possible of the diversities
presently existing under different national laws, this
would be realized to the greatest extent by Ithe adoption
of the course of action described in (a) above. In so
far as this involves the replacement of both the law
of delict and the law of contract, the merit of these
courses of action can be discussed together. In so far
as the replacement of the laws of delict is concerned,
there appears to be no serious objection to this course.
The liability to be imposed under the hypothetical
scheme of liability would correspond to that existing
under the law of delict in that its imposition would be
largely independent of the will of the parties.

100. The replacement of contractual liability, how
ever, may be thought to create difficulties. The nature
of contractual obligations is largely determined by the
agreement of parties. The nature and extent of liability
may also be similarly determined. A possible view is
that this large measure of freedom to determine the
nature and extent of liability should be preserved in
the area under discussion, since different situations may
require the creation of different obligations and lia
bilities in different transactions. Thus a manufacturer
whose quality control mechanism has broken down in
respect of the production of a certain lot of goods
may sell these with notice of that fact at a lower price
with an express exemption clause exonerating him from
liability for negligence. Again, under certain trading
conditions a manufacturer may choose to assume a
stricter liability than that imposed by the uniform rules.
On this view, it may be suggested that where the lia
bility of a producer is regulated by contract, such liabil
ity should not be disturbed. In effect, therefore, parties
in contractual relationship would be free to derogate
from the standards of conduct and degrees of liability
set by the hypothetical scheme of liability.

101. Another view, however, may be that it would
be desirable to enforce the degree of liability prescribed
in such a scheme as a minimum standard irrespective
of whether parties have agreed that a different degree
should apply. On this view such liability would coexist
with contractual liability, and the injured party could
enforce the former it he chose to do so. Disclaimers
seeking to reduce or eliminate that standard would be
of no effect. This view could be supported by the argu
ment that it would prevent producers, who are some
times in a superior bargaining position in relation to
users, from inserting contractual provisions which un
fairly reduce their liability. A counter-argument to this
would be that under many legal systems provisions of
law exist which strike out clauses which are uncon
scionable, or contrary to good faith in that they unduly
favour one party. It does not follow, therefore, that
the unified scheme of liability does not apply means
that unfair contractual provisions will always be en
forced.

102. The relationship between the hypothetical
scheme of liability and the existing law described in
(d) above results in that scheme of liability establishing
minimum standards, while national laws are free to

grant additional rights to the persons injured. If the min
imum standards so established are fixed at the highest
common factor of acceptance among States in relation
to th.e issues involved, they would stand a good chance
of WIde acceptance. States wishing to confer additional
c.onsumer 'protection waul? be free to do so. The objec
tIon to thIS course of actIon may be that the achieve
ment of the objectives of uniformity and simplicity
sought to be achieved would to some extent be adverse
ly affected. Producers and their insurers would con
tinue to have to ascertain the national law of each
State, which may be complex or unclear.

Relevant provisions in the Hague Convention and other
texts

103. Article 1 of the Convention on the Law Ap
plicable to Products Liability of the Hague Conference
on Private International Law states:

"Where the property in, or the right to use, the
product was transferred to the person suffering dam
age by the person claimed to be liable, the Conven
tion shall not apply to their liability inter se".

Thus cases where the two parties are in a contractual
relationship would be excluded from the scope of the
Convention.

104. Article 1 of the EEC Preliminary Draft Di
rective concerning the approximation of the laws of
member States relating to products liability is as
follows:

"The producer of an article manufactured by in
dustrial methods or of an agricultural product shall
be liable even without fault to any person who suffers
damage as a result of defects in such article.'t
The explanatory note to this article states that "the

producer shall be liable to any injured party. This
liability, which may be qualified as tortious, is given
without any consideration of contractual relations which
may exist between the manufacturer and the injured
party." (emphasis added)

Article 8 states:

"Liability as defined in article 1 shall be man
datory. It may not be excluded or restricted by
contract.

"Claims of the injured party against the producer
or the seller based on other legal grounds shall re
main unaffected."

The explanatory note to this article states that "In
order to protect the consumer, whose position is rela
tively weak by comparison with that of the producer,
article 8 provides that the liability defined in article 1
is binding, i.e. it may neither be excluded or re
stricted.... Paragraph 2 makes it clear that claims in
respect of product liability do not exclude other claims.
Where the injured party is able to enforce claims for
damages pursuant to other individual national laws
this should continue to be so."

105. Articles 11 and 11 bis of the Draft European
Convention on Products Liability are as follows:

Article 11. "This Convention shall not affect any
rights which a person suffering damage may have
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according to the general rules of the law of con
tractual .and extra-contractual liability."

Alternative 11 bis. Alternative 1. "No derogation
by national law from the provisions of this Conven
tion shall be allowed."

Alternative 2. "This Convention shall not prevent
Contracting States from making rules more favour
able to persons suffering damage."

Alternative 3. "Each Contracting State shall have
the right to make rules more favourable to p~rs.ons
suffering damage, with regard to one or more hmited
classes of products."

It has been observed in the explanatory notes to the
article that the object of this article is to make it clear
that the Convention leaves undisturbed both contract
ual and extra-contractual rights available to an injured
party under nationallaw.45

( 10) The period of limitation

106. The imposition in the uniform rules of a limi
tation period after the expiry of which claims could
not be brought against the producer would be neces~ary

to prevent the bringing of state clai~s and to achIeve
finality in business aff~irs. The c~eatIon.of a body of
rules on this subject raIses many dIfficult Issues. Among
these are the length of the limitation period, th~ point
of time at which it commences, under what CIrcum
stances the runnino of time may be interrupted, under
what circumstance~ the period may be extended, the
consequences of the expiry of the period, and th~ me
thod of its calculation. These and other relevanrt Issues
have been extensively discussed dUrin~ the prepara!ory
work for the United Nations ConventIon on the LImI
tation Period in the International Sale of Goods,46 and
the techniques adopted in that Convention may i? ~~ny
cases be appropriate for a scheme of products ltabIltty.
However, decisions on certain issues (such as the length
of the limitation period) will have to be made afresh
in the new context.

Provisions in the Draft European Convention and other
texts

107. Article 6 of the EEC Preliminary Draft Di
rective concerning the approximation of the laws of
member States relating to products liability is as follows:

"Claims for damage must be brought within a
reasonable period. This period shall commence when
the article is first used.

"Notwithstanding such period, claims may no
longer be brought after. .. years fr<;>m the date on
which the article is put into circulatIOn by the pro
ducer."
The explanatory notes to ~is. article stat~ that "a

rigid period could hardly do JustIce to the WIde range
of cases. The question of the period to be regarded as
reasonable in a particular case should be left to the
courts."

108. Articles 6 and 7 of the Draft European Con
vention on Products Liability are as follows:

45 Document EXP/Resp. Prod. 75 (2), para. 69.
'16 A/CONF.63/15.

Article 6. "Proceedings for the recovery of the
damages shall be subject to a limitation period of
three years from the day the claimant became aware
or should reasonably have been aware of the damage,
the defect and the Identity of the prOducer."

Article 7. "The right to compensation under this
Convention against a producer shall be extinguished
if an action is not brought within ten years from the
date on which the producer put into circulation the
individual product which caused the damage."

PART III. SUGGESTIONS AS TO THE COMMISSION'S
FUTURE COURSE OF ACTION

109. It would appear that, in deciding whether
work on products liability should continue, the Com
mission should consider the possible impact on inter
national trade of unified rules on liability, In addition,
the Commission may also wish to consider the extent
to which considerations relating to consumer protection
should be taken into account in such further work.

(a) Possible impact on international trade of a
unification of the rules of liability

110. As to the possible impact of a unification ?f
liability on international trade, it may be noted that III
the course of the preparatory work of the Commission
of the European Communities towards the approxima
tion of the laws of member States within the Common
Market relating to products liability, it has been argued
that differences in the extent of liability imposed on
producers may adversely affect fair competition be
tween them. It has been suggested, for instance, that
if the loss caused to a consumer by a product is always
transferred back to the producer through the imposition
on him of strict liability, his position in relation to the
costing of his products may have to be different from
that of a producer who is only liable if he has been
at fault. For the cost of the products of the former
must be higher to absorb cases of liabi!ity which are
not imposed on the latter. It has ac~ordm~ly ?een 3!
gued that a unification of th~ baSIS ~f ltabIhty .~Ill

result in an equalization of theIr respective competItn:e
positions and that this in tum may lead to greater UUl
formity in the prices of products: It may b~ argued that
the elimination of other legal dIfferences In the extent
of liability may have similar economic consequences.
It does not appear that questions of this nature can be
resolved on the basis of legal analysis.

(b) Consumer protection

111. The need for adequate consumer protection in
the context of the increasing frequency of damage
caused by products, and the increased potential for
causing damage inherent in such products,.ha~ .formed
an element in the discussions on products ll:'lblhty both
at a national and international level. The Commission
may wish to consider whether this element is one which
needs to be taken into account in future work.

(c) Main issues of a legal nature

112. If the Commission dec!ded th,at w<;>rk on this
subject should be carried forward, vanous Issues of a
legal nature would have to be determined. These have
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already been set forth in part II above. :rh.e ~entra1 (d) Future work
issue involved would appear to be the delImItatIOn of 113. On the assumption that work in respect of
the scope of liability. This scope would depend, inter products liability is to be carried forward, the Com-
alia, on decisions taken with regard to the types of pro- mission may wish to request the Secretariat to under-
ducts in regard to which liability may be imposed, the take further preparatory work designed to enable it to
classes of persons on whom, and in whose favour, lia- decide at a later stage whether unification of rules in
bility may be imposed, the kinds of damage for which respect of liability is desirable and feasible. Such pre-
compensation may be recoverable, and the kind of paratory work might relate to some or all of the issues
transaction falling within the scope of liability. Such de- referred to in paragraph 112 above, and also the extent
cisions must to some extent be based on considerations to which different legal systems in fact reach broadly
of policy. similar solutions to such issues.



VI. MULTINATIONAL ENTERPRISES

Report of the Secretary-General (A/CN.9/104)*

CONTENTS

Pararraphs

23-28

29-39

29-31

32-35

36-37

38-39

GENERAL INTRODUCTION

I. STUDIES AND ACTIVITIES WITIlIN TIlE UNITED NA-
TIONS SYSTEM .

II. ANALYSIS OF LBGAL PROBLEMS PRESENTED BY MUL-
TINATIONAL ENTERPRISES .

A. General comments .......•.............

B. Problems raised by multinational enterprises

C. Multilateral actions to meet the problems ..

1-5

6-13

14-22

17

18·21

22

Paragraphs
llI. EXISTING NATIONAL LEGISLATION ••••.••• " ••.•

IV. CoNCLUSIONS AND FUTURE WORK .•....•••••••

A. Approaches to the development of rules of
law •.................................

B. Role of UNCITRAL .

C. Commission on Transnational Corporations

D. Future work .
Annex. Note on investment laws

GENERAL INTRODUCTION

1. The General Assembly, at its twenty-seventh ses
sion, adopted resolution 2928 (XXVII) on the report
of the United Nations Commission on International
Trade Law on the work of its fifth session. In para
graph 5 of the resolution, the General Assembly in
vited the Commission "to seek from Governments and
interested international organizations information relat
ing to legal problems presented by the different kinds
of multinational enterprises, and the implications there
of for the unification and harmonization of international
trade law, and to consider, in the light of this informa
tion and the results of the available studies, including
those by the International Labour Organisation, the
United Nations Conference on Trade and Development
and the Economic and Social Council, what further
steps would be appropriate in this regard".

2. In response to the above invitation by the Gen
eral Assembly, the Commission, at its sixth session,
requested the Secretary-General:

"1. To draw up a questionnaire designed to ob
tain information concerning legal problems presented
by multinational enterprises, and the implications
thereof for the unification and harmonization of
international trade law, and seeking suggestions as
to the areas in respect of which measures might ap
propriately be taken by the Commission, and to
address that questionnaire to Governments and in
terested international organizations, taking into ac
count the views expressed by representatives during
the discussion of the item.

"2. To prepare a report for the Commission's
consideration setting forth:

"(a) An analysis of replies to the questionnaire;
"(b) A survey of available studies, including

those by United Nations organs and agencies, in so
far as those studies disclose problems arising in inter
national trade because of the operations of multina
tional enterprises, which are susceptible of solution
by means of uniform legal rules;

.. 21 March 1975.
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"(c) Suggestions as to the Commission's further
course of. action, in terms of programme of work
and workmg methods in this particular area.

"3. To place his report before the Commission
at a future session, with the timing of submission
depe1!-dent .on the time at which the replies to the
ques~lOnnarre reach the Secretariat and the studies
mentIOned above are available, and to submit a pro
gress report at the seventh session."!

3. . In i~plementation of this decision the following
questlOnnalfe was sent to Governments and interested
international organizations:

"( 1) In your country have problems arisen with
respect to multinational enterprises for which a solu
tion should be sought through the development of
legal rules? If so, what is the nature of these prob
lems?2

"(2) What objectives should be sought through
the development of legal rules?

"(3) Is a national law or regulation in force or
under consideration, in your country which is' in
tended to promote those objectives? if so what are
the provisions of that law or regulation?3'

"(4) In your opinion should the objectives men
tioned in your reply to question (2) be promoted
through the development of international legal rules?
If so, which of the following approaches should be
used:

"A. A uniform law to be adopted by an interna
tional convention, or

-----
1 Report of the United Nations Commission on International

Trade Law on the work of its sixth session, Official Records
of the General Assembly, Twenty-eighth Session, Supplement
No. 17 (A/9017), para. 116 (UNCITRAL Yearbook, vol. IV:
1973, part one, II, A).
• 2 In !he qu~stionnaire addressed to international organiza

tIOns this questIOn was worded as follows: "Has your organiza
tion become aware of problems with respect to multinational
enteprises for which a solution should be sought through the
development of legal rules? If so, what is the nature of these
problems?".

3 In the questionnaire addressed to international organiza
tions this question was omitted.
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"B, Model rules that might be employed, or
adopted, in national legislation without the
obligation of uniformity, or

"C, Other possible approaches to the develop
ment of international legal rules?

"(5) Do you have other information or sugges
tions bearing on the future course of action by the
United Nations Commission on International Trade
Law in this particular area?",
4. A progress report was submitted to the seventh

session of the Commission.4

5. The present report is in three parts. Part I de
scribes the studies and activities which have taken
place within the United Nations system in respect of
multinational enterprises. Part II contains an analysis
of legal problems presented by multinational enterprises
based on an analysis of the replies to the questionnaire
received from Governments and interested organiza
tions and on an analysis of studies within the· United
Nations system. Part III contains the conclusions of
those responding to the questionnaire as to the ap
proaches which might be taken in the development of
rules in respect of multinational enterprises, and the
role of UNCITRAL in that effort, and contains sugges
ti6ns for future work.

I. STUDIES AND ACTIVITIES WITHIN
THE UNITED NATIONS SYSTEM

6. A detailed report of the activities of the United
Nations system closely related to the subject of multi
national enterprises was recently prepared for the
Economic and Social Council by the Department of Eco
nomic and Social Affairs of the United Nations Secre
tariat.5 That report shows that, with few exceptions,
most of the previous studies within the United Nations
system have focused on the economic, social or political
implications of multinational enterprises rather than on
legal problems which such enterprises may present.

7. The United Nations Conference on Trade and
Development (UNCTAD) has launched a programme
of work on tranfer of technology which encompasses
a study of the role of patents.6 UNCTAD has also set
out a comprehensive work programme in the field of
restrictive business practices.7 Work on tax treaties and
tax problems has been carried out since 1968 by an
expert group assisted by the Department of Economic
and Social Affairs.8 The International Labour Organisa
tion has launched a programme of studies about the
role of multinational enterprises in areas of interest to
the organization, such as employment, working condi
tions, labour relations, collective bargaining and devel
opment of human resources9 which may eventually
lead to recommendations of a legal nature.

4 A/CN.9/90.
5 The impact of transnational corporations on the develop

ment process and on international relations; activities of the
United Nations system closely related to the subject of trans
national corporations: report of the Secretary-General, E/5592.
This report will be made available at the eighth session of the
Commission.

6 Ibid., para. 19. This programme is a continuation of earlier
activities of the Economic and Social Council.

7 Ibid., para. 38.
8Ibid., paras. 20-22.
9 Ibid., paras. 48-50.

8. The first comprehensive study of multinational
enterprises by the United Nations was launched only
recently as a result of the adoption of resolution 1721
(LIII) by the Economic and Social Council in 1972.
The resolution requested the Secretary-General to ap
point a group of eminent persons to study the impact
of multinational enterprises on development and on
international relations. The report of the Group of
Eminent Persons,IO as well as the preparatory report of
the Department of Economic and Social Affairs,11 dis
cussed briefly a number of legal problems which are
presented by multinational enterprises.

9. In its recommendations the Group of Eminent
Persons suggested that prime subjects for future action
are the creation of a code of conduct which would be
addressed both to multinational enterprises and to Gov
ernments, the harmonization of anti-trust policies, and
the harmonization of taxation, inclUding the rules on
transfer pricing.12 In addition, the Group "noted ...
the serious lack of both financial and non-financial in
formation, in usable form, and the desirability of work
ing out agreed international reporting standards in this
connexion". It suggested the convening of an expert
group on international accounting standards "to identify
the information needed, determine how and in what
form it should be collected, and decide how it could
best be used by all concerned",l3

10. In addition, the Group of Eminent Persons rec
ommended that a subsidiary body of the Economic
and Social Council be established as a permanent forum
for the discussion of multinational enterprises and that
an information centre be created. In response to these
recommendations the Economic and Social Council
created a Commission on Transnational Corporationsl4

and, subsidiary to it, an Information and Research Cen
tre on Transnational Corporations.15

11. The Commission is charged, La., with
"Undertaking work which may assist the Econom

ic and Social Council in evolving a set of recommen
dations which, taken together, would represent the
basis for a code of conduct dealing with transnational
corporations;

"Undertaking work which may assist the Econom
ic and Social Council in considering possible arrange
ments or agreements on specific aspects relating to
transnational corporations with a view to studying
the feasibility of formulating a general agreement
and, on the basis of a decision of the Council, to
consolidating them into a general agreement at a
future date."16

Under paragraph 7 of resolution 1913 (LVII), the
Commission on Transnational Corporations is requested
to ,ubmilt to the Economic and Social Conncil at its
sixtieth session (spring 1976):

10 The impact of multinational corporations on development
and on international relations, E/5500/Rev.1, ST/ESA/6 (1974)
(United Nations publication, Sales No. E.74.II.A.5) (herein
after cited as Eminent Persons).

11 Multinational Corporations in World Development, ST/
ECA/190 (1973) (United Nations publication, Sales No. E.73.
II.A.ll) (hereinafter cited as Multinational Corporations).

12 Eminent Persons, pp. 54-57.
13 Ibid., p. 55.
14 Resolution 1913 (LVII) of 11 December 1974.
15 Resolution 1908 (LVII) of 2 August 1974.
16 Resolution 1913 (LVII), paras. 3 (e) and (j).
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"A detailed draft programme of work on the full
range of issues relating to transnational corporations,
including a statement of its proposed priorities with
in the framework of the following guidelines: the
development of a comprehensive information system;
preliminary work with the objective of formulating
a code of conduct; the undertaking of studies, es
pecially case studies, on the political, economic and
social impact of the operations and practices of trans
national corporations which seem most urgent; and
the definition of transnational corporations; ... ".
12. The functions of the Centre are: (a) to provide

necessary support to the Commission and the Economic
and Social Council on matters related to transnational
corporations; (b) to develop a comprehensive informa
tion system by gathering, analysing and disseminating
information; (c) to organize and co-ordinate, at the
request of Governments, programmes of technical co
operation in matters related to transnational corpora
tions; and (d) to conduct research on various political,
legal, economic and social aspects relating to transna
tional corporations, including work which might be
useful for the elaboration of a code of conduct and
specific arrangements and agreements.

13. The Commission on Transnational Corpora
tions held its first session from 17 to 28 March 1975
at which time it considered a draft programme of work
for submission to the sixtieth session of the Economic
and Social Council in 1976. The resolution by which
the Commission was created provides that "the draft
programme should be without prejudice to the work
undertaken within the United Nations system in related
fields",17

II. ANALYSIS OF LEGAL PROBLEMS PRESENTED
BY MULTINATIONAL ENTERPRISES

14. Relatively few replies have been received to
the questionnaire on legal problems presented by multi
national enterprises.1s This, and the fact that a number
of replies mention issues that are of non-legal character,
may explain why no clear pattern of legal issues can
be said to emerge from the survey of replies. Hence,
the reference to such issues in the naragraphs that fol
low should not be understood as reflecting a consensus
among respondents as to what should be the course of

17 Ibid., para. 7.
18 At the time of writing this report, replies to the question

naire had been received from the Governments of the following
countries: Austria, Barbados, Belgium, Canada, Colombia,
Costa Rica, Czechoslovakia, Dahomey, Denmark, Ecuador, Fiji,
Finland, Germany (Federal Republic of), Indonesia, Italy,
Luxembourg, Mexico, Netherlands, Nigeria, N?rway, Qat.ar,
Tunisia, United Kingdom, United St3Jtes of AmerlJCa,. and Z~lre.
Replies have also been received from the fonowmg United
Nations organizations and agencies, and international and
national organizations: United Nations Economic Commission
for Europe, United Nations Economic Commission for Latin
America, Food and Agriculture Organization of the United
Nations, European Communities, Council for Mutual Econom
ic Assistance, Council for Europe, Organization for Economic
Co-operation and Development, Organization of American
States, International Monetary Fund, Bank for International
Settlement, African Development Bank, World IntellectuaJ
Property Organization, International Chamber of Commerce,
International Maritime Committee, Institut du Droit Interna
tional, International Union of Maritime Insurance, Intergov
ernmental Maritime Consultative Organization and American
Arbitration Association.

action of the Commission in the area of multinational
enterprises.

15. This report leaves aside issues, mentioned in
several replies, that have no direct bearing on interna
tional trade law, such as social problems that may result
from the operations of multinational enterprises, labour
management relations and environmental issues.

16. In order to present a more comprehensive ana
lysis of legal issues, this report includes material from
the report of the Group of Eminent Persons19 and the
report by the Department of Economic and Social Af
fairs.20

A. General comments

17. The replies of Governments and interested in
ternational organizations show a wide divergence in
their attitude towards the extent to which problems
have arisen with respect to multinational enterprises
for which a solution should be sought through the devel
opment and harmonization of legal rules. Some replies
suggest that the primary problems are economic, social
and political and that there are few legal measures
which could be taken at the level of the United Nations
at the present time. These replies often refer to the
other studies in progress in the United Nations system
and suggest that UNCITRAL should await the comple
tion of those studies before deciding on its course of
action. Other replies suggest that it is important to
proceed carefully so as not to affect adversely the bene
ficial aspects of the current patterns of international
trade and investment. Still other replies, submitted
largely by host States of the developing and developed
world, suggest that foreign investment in general, and
multinational enterprises in pa rticular, cause certain
economic, social and political problems, the solution
for some of which should be sought through the devel
opment and harmonization of legal rules.

B. Problems raised by multinational enterprises

18. The replies indicate that many host countries
see the multinational enterprise as a source of distortion
of the local economy because of such factors as drains
on the local capital market, the hiring of scarce trained
personnel and the creation of new and sometimes inap
propriate patterns of consumption. Moreover, it is be
lieved that multinational enterprises are less responsive
to local economic and social priorities than are local en
terprises. It is also believed that the desire to maximize
the profits of the entire enterprise measured on a world
wide basis and not to maximize either the profits, and
therefore the taxes, or the contribution to economic
development which any given component in the enter
prise might make, increases the danger that a multi
national enterprise will act in ways which are harmful
to a host country.21 Many replies expressed the view
that it was necessary to reduce this danger by appro
priate State action.

19. Various replies suggested that appropriate State
action might include such measures as requiring closer

19 Note 10 supra.
20 Note 11 supra.
21 These concerns are discussed in somewhat greater detail

in: Eminent Persons, pp. 34-36, and Multinational Corpora
tions, pp. 43-48.
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adherence to a national plan of economic development,
limitations on the transfer of profits from the host coun
try, stricter control of suspected evasions of monetary
controls and of· taxation, enactment and enforcement
of stricter anti-trust rules, and a requirement of greater
job security for local personnel.

20. However, it has been observed that no one State
has jurisdiction over all the activities of a multinational
enterprise,22 or even over all the activities of the enter
prise which affect the economy of a given State. A de
cision whether or not to make further investments, the
determination of hiring policies, the establishment of
the price of supplies purchased from or sold to an
affiliated company, all these may have been made in
another country and be effectively free from control
by the country most concerned.

21. Moreover, the fractionalization of jurisdiction
may also mean that. a given State has no means of ac
quiring from the parent company or from subsidiaries
of the enterprise in other countries some of the infor
mation directly relevant to activities of the enterprise
in that State. Furthermore, the information it does
receive may have been prepared on the basis of ac
counting and statistical principles different from those
generally in use in that State, thereby making the infor
mation difficult to analyse.

C. Multilateral actions to meet the problems

22. In order to reduce the consequences which
follow from the fractionalization of jurisdiction and the
inadequacy of information, many replies called for the
harmonization of governmental policies towards multi
national enterprises and increased co-operation between
States, particularly in respect of the exchange of infor
mation. Among the specific measures recommended by
the Group of Eminent Persons are the following:

(a) Home and host countries should explore, with
the help of the appropriate United Nations body, the
possibility of concluding an international agreement reg
ulating the issue of extraterritoriality of jurisdiction.23

(b) Home and host countries, preferably through
an international agreement, should prohibit the market
allocation of exports by multinational corporations, un
less it can be shown that such allocations are necessary
to secure other benefits to the countries concerned.24

(c) Home and host countries should introduce pro
visions into bilateral tax treaties for the exchange of
available information, and should consider the feasibil
ity of an international agreement on the rules concern
ing transfer pricing for purposes of taxation.25

(d) Bilateral tax treaties should be as uniform as
possible so as to prepare the way for an international
tax agreement. Developed countries should, without
delay, embark on a policy of entering into such treaties
with developing countries.26

(e) An expert group on international accounting
standards should be convened, under the auspices of

22 Multinational corporations, pp. 43-44.
23 Eminent Persons, p. 50.
24 Ibid., p. 85.
25 Ibid., p. 89.
26 Ibid., p. 92.

the Commission on Transnational Corporations, to de
velop international standards of disclosure, accounting
and reporting.27

III. EXISTING NATIONAL LEGISLATION

23. One item in the questionnaire addressed to
Governments was whether a national law or regulation
was in force or under consideration in the respondent
country which was intended to promote solutions to
the problems raised by multinational enterprises. From
an analysis of the replies it appears that legislation
specifically directed at multinational enterprises is in
force or under consideration in only a few countries. In
addition, a regional approach is being attempted by the
States of the Andean Group.28

24. A number of States have enacted investment
laws, some of which govern all investment within the
State, both domestic and foreign, others of which gov
ern only foreign investment. An analysis of the invest
ment laws of 26 States is to be found in the annex. A
key factor in all these statutes is the requirement that
the foreign investor divulge extensive information prior
to authorization of the original investment and, fre
quently, during the course of performance.29

25~ Some States have enacted disinvestment laws
by which the foreign investor is required to transfer all
or a specified part of the ownership of the local sub
sidiary to .local owners over a period of time.

26. Several countries have attempted to control the
prices of goods and services which are transferred be
tween related companies in different countries by enact
ing statutes authorizing extensive audits of the corpor
ate books and prescribing accounting standards for the
determination of the transfer price.

27. In addition, in every country there are many
laws which, without being specifically directed at for
eign investment or multinational enterprises, are signi
ficant for the operation of such enterprises. Such sta
tutes include the laws governing the organization and
structure of corporations, the transfer of shares, take
over bids, the organization of labour unions and the
right of labour to information about corporate plans
and operations or to participate in management deci
sions. In a broader sense all commercial and economic
legislation is of significance to the operations of multi
national enterprises.

28. One Government indicates in its reply that
many of its laws have been drafted without considera
tion of the impact of foreign investment or of multi
national enterprises and that these laws are at times
inadequate for the new situation. The example given is
that local subsidiaries of multinational enterprises are
usually organized in the corporate form intended for
family-owned and other closely held corporations. Con
sequently, there is no requirement for a yearly deposit
of a balance-sheet and profit and loss statement in a
public registry, as other corporations whose shares are
more widely held are required to do. Therefore, this po
tential source of information about the performance of
multinational enterprises in that State is not available.

27 Ibid., p. 95.
28 A short description of the measures taken by the Andean

Group can be found in the annex, paras. 30-33.
29 See annex, paras. 7-10, 20-22.



Part Two. Multmational enterprises 277

IV. CONCLUSIONS AND FUTURE WORK

A. Approaches to the development of rules of law

29. The responding Governmen!s and interested
organizations expressed a range of VIews whether one
approach to the de~elopmentof inte~national legal rules
in respect of multmatlOnal enterpnses was preferable
to any other approach. Some replies noted that it would
be premature to adopt a specific position until the sub
stance of the intended rwes was better known. How
ever, the most widely stated positio~ is that the pri';TIary
need is the development of appropnate rules of national
law. There was also general agreement that those rules
should be harmonized between the heme and! fui,st
countries.

30. Many of the replies suggested that if
UNCITRAL were to undertake the' development and
harmonization of legal rules affecting murtination~l en
terprises, it should be by means, of model rules w~thout

obligation of uniformity se> as to preserve. maXimum
flexibility. Other replies suggested that uniform ru1es
would be more favourable iiID principle, but some~ of
them expressed a doubt whethel! uniformity was attain
able in this area.

31. A number of replies suggest. iliat inteJlnamonal
agreements are the best means .o.f unif~fu~; aspects' .of
certain subjects such as competition, taxatIOn, COnflIct
of laws, and disclosure of information.

B. Role of UNCITRAL

32. Many of the replies express d.oubt th~t
UNCITRAL is an appropnate body to conSIder multI
national enterprises. These repl~es poi.nt out that..the
problems are primarily economIC, SOCIal and pohtlcal
rather than legal. The view is expressed that most of
the legal problems which do exist are far removed from
the subjects of commercial law with which UNCITRAL
has, so far, primarily concerned itself.

33. Another view expressed is that UNCITRAL
should not undertake any further work in respect of
multinational enterprises until the studies now in pro
gress in international organizations and the conclUSIOns
therefrom are available. Since the submission of the
replies, the Commission on Transnational Corporations
and the Information and Research Centre on Transna
tional Corporations have been created by the Econoplic
and Social Council in conformity with the recommen
dations of the Group of Eminent Persons.30 It woul?
be consistent with the view expressed above to aWait
the studies which these bodies will undertake.

34. Yet another view is that UNCITRAL might
proceed to study the existing national rules in some
area of the law as they pertain to multinational enter
prises. The most common suggestions made are in re
spect of company law and the disclosure of information.

35. One particular sug~estion was that. it m~y J;1e
possible to arrive at a fair degree of umformity m
accounting. It is pointed out that the basis of accounting
principles varies from jurisdiction to jurisdict~on, a
situation which makes it difficult for persons III any
single jurisdiction to understand the significance of the

30 Para. 10, supra.

financial statements of some multinational enterprises
or to compare their financial statements with those of
local corporations in the same industry.

C. Commission on Transnational Corporations

36. Both the Commission on Transnational Cor
porations and the Information and Research Centre on
Transnational Corporations may generate a more de
tailed analysis of the problems relating to multinational
enterprises than is presently available and their conclu
sions may fadlltate the identifiCation of ~e fields in
which the most effective work could be undertaken by
UNCITRAL.

31'. However, both the new Commission! and the
Research Cen11re: will need! a perio'd of ti1tT& before they
are organized andi able to reach any condusiens. In the
meantime UNCITML couldl commence its: ('}wn studies
of any problems whienl appea'li suS'(wptiible tn the devel
opment or harmonization of legal rules:.

D. Future work

38. The Commission may wish to consider the fol
lowing courses of action with respect to its work in the
field of multinational enterprises:

(a) In view of the complex nature of the subject,
involving not only legal issues but also issues of an
economic, social and political character which may
have a bearing on the formulation of legal rules, the
Commission may wish to follow closely the work of the
newly created Commission on Transnational Corpora
tions and the studies of the Information and Research
Centre on Transnational Corporations. The Commission
may wish to defer a decision on its own programme of
work in this field until the Commission on Transna
tional Corporations has identified specific legal issues
that would be susceptible of action by the Commission.
If the Commission were to take this course of action,
it may wish to inform the Commission on Transnational
Corporations of its decisions and of its readiness to con
sider favourably any request which the Commission on
Transnational Corporations might address to it.

It may be noted that the above course of action was
advocated by a number of representatives during the
debate in the Sixth Committee of the General Assembly
on the report of the Commission on the work of its
seventh session. An identical suggestion was also made
in the replies of several Governments to the question
naire on multinational enterprises.31

(b) Among the suggestions made in respect of a
programme of work of the Commission in the field of
multinational enterprises, the foHowing matters would
seem to be relevant, directly or indirectly, in the con
text of international trade:

(i) The development of model rules which States
could embody in their national legislation with
a view to exercising a greater degree of control
over the activities of multinational enterprises.
In this respect, the Commission may wish to
request the Secretariat to prepare a compara
tive study of legislative rules in company laws,

31 See para. 33 supra.



278 Yearbook of the United Nations Commission on International Trade Law, 1975, Volume VI

investment laws, etc. that are designed to elicit
information about such activities.

(ii) The development of an information system. In
this respect, several replies mentioned the need
for standardized accounting procedures and
statistical systems for specific data reporting.
Some replies suggested that an international
convention should be formulated on the ex
change of information, on disclosure, and on
consultation and conciliation.

39. Finally, it may be noted that the report of the
Secretary-General on the draft programme of work on
the full range of issues relating to transnational corpo
rations submitted to the first session of the Commission

on Transnational Corporations envisages that research
on political, legal, economic and social aspects of trans
national corporations could be undertaken by the Infor
mation and Research Centre on Transnational Corpo
rations "in collaboration, as appropriate, with other
departments, organizations and agencies of the United
Nations system or with the assistance of ad hoc expert
bodies.82

ANNEX

Note on investment laws

[The annex is not reproduced in the present volume]

82 E/C.lO/2, para. 16.



VII. TRAINING AND ASSISTANCE

"

"
"6. Recommends that the United Nations Com

mission on International Trade Law should:

"(c) Accelerate its work on training and assist
ance III the field of international trade law, with
special regard to the promotion and teaching of in
ternational trade law at universities, taking into
account the special interests of the developing
countries;".

4. At its seventh session the Commission had before
it a note by the Secretary-General (A/CN.9/92) ,
setting forth the steps taken to implement the decisions
of the Commission at its sixth session concerning
training and assistance in the field of international trade
law. Paragraphs 9-19 and the annex to document AI
CN.9/92 contained an outline of the plans made by
the secretariat of the Commission for the holding of
an international symposium on the teaching of inter
national trade law pursuant to a decision of the Com
mission taken at its sixth session,!l together with a
report on the voluntary contributions pledged by
Governments in response to a request by the Secretary
General to cover the cost of travel and subsistence of
participants from developing countries. In the Com
mission, "there was general agreement with the plans

2 Report of the Sixth Committee on the report of the United
Nations Commission on International Trade Law on the work
of its sixth session (1973); Official Records of the General
Assembly, Twenty-eighth Session, Annexes, agenda item 92,
document A/9408, para. 39 (UNCITRAL Yearbook, vol. V:
1974, part one, I, A).

3 See para. 1 above.

3. On the recommendation of the Sixth Com
mittee, the General Assembly adopted resolution 3108
(XXVIII) in which the General Assembly stated, inter
alia, thwt i,t: .

"4. Notes with satisfaction the decision of the
United Nations Commission on International Trade
Law to organize, in connexion with the eighth ses
sion of the Commission, an international symposium
on the role of universities and research centres in
the teaching, dissemination and wider appreciation
of international trade law and to seek voluntary
contributions from Governments, international or
ganizations and foundations to cover the cost of
travel and subsistence of participants from devel
oping countries;

2. After considering the report of the Commission
on the work of its sixth session, the Sixth Committee
reported to the General Assembly that representatives
who spoke on the subject "particularly welcomed the
request for the organization of an international sym
posium on the role of universities and research centres
in that field [of international trade law] in connexion
with the Commission's eighth session in 1975. It was
stated that the training of specialized personnel was of
particular importance for developing countries and that

* 27 March 1975.
1 Report of the United Nations Commission on International

Trade Law on the work of its sixth session (1973), Official
Records of the General Assembly, Twenty-eighth Session, Sup
plement No. 17 (A/9017, para. 107) (UNCITRAL Yearbook,
vol. IV: 1973, part one, II, A).

1. The United Nations Commission on Interna
tional Trade Law (UNCITRAL) adopted at its sixth
session the following decision on the subject of training
and assistance:

"The United Nations Commission on International
Trade Law

1. Expresses its appreciation to those Govern
ments which have made voluntary contributions for
the implementation of its programme of training
and assistance in the field of international trade law;

2. Expresses the hope that further contributions
will be made in any appropriate form;

3. Expresses the view that universities should
be encouraged to promote the study of international
trade law and hopes that the symposium, referred
to in paragraph 4 (c) below, will help in this regard;

4. Requests the Secretary-General:

(a) To accelerate and intensify the activities
relating to the above programme of training and
assistance, with special regard to the needs of devel
oping countries;

(b) To organize, in connexion with its eighth
session, an international symposium on the role of
universities and research centres in the teaching,
dissemination and wider appreciation of international
trade law, and to seek voluntary contributions from
Governments, international organizations and foun
dations to cover the cost of travel and subsistence of
participants from developing countries;

(c) To explore the possibility of the United
Nations Institute for Training and Research arrang
ing seminars in developing countries on international
trade law."1

Note by the Secretary-General on training and assistance in the field of international trade law (A/CN.9jl07)*

I. THE COMMISSION'S DECISION AND ACTION the implementation of a comprehensive programme
IN THE GENERAL ASSEMBLY would assist these countries to remove one of the

most serious deficiencies in the field of international
trade."2

279
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for the sY~mSi'llm iftsplJqpCJBed lin tthe ,note 'by 'the
Secretary~General:'fl4

5.. The:smtih COlmmittee,after considering the re
port of the Ocn:nmissi(!)n (oo1llhe work of its seventh ses
sion,reported:~he .l1ID11owing to the General Assembly:

'''All re,presentm1:¥.es who spoke on the subject
stressed !the :iRliP011tance of the Commission's pro
gramme 1<11£ 1tlt:aiitiing and assistance in the field of
international trade law. They particularly welcomed
the Commission's decision to organize a symposium
on the teaching of international trade law, which
would be held at Geneva in April 1975, in con
nexion with the Commission's eighth session.

"Several representatives expressed their apprecia
tion to those Gov.emments ,that had pledged volun
tary contl1iblitic:ms Ito 'meet !the l1lr.R¥cl ,and subsistence
expenses ;dfpartiio~pants from (de:v:.eloping countries
in .thesymposium,and cex:pressedthe :hope that fur
ther voluntary contJiibuticms would be Iorthcorriing.

"Several representati¥es ,e~ressed :th6ir gratitude
to the 'Governments tlntt had 'dfferedscholarships to
young lawyers ,and igovernment officials from devel
oping countries for the study 'of or practical training
in international itradelaw."5

II. TMlP!UEMEN'fA!l'IONOFTHE COMMISSION'S
DECISIONS

lnterneships for lawyers and government officials
from developing countries

6. Based on a suggestion made at the fifth session
of the Commission, the Secretary-General, by a note
verbale, urged the Governments of developed countries
to ascertain whether commercial and financial insti
tutions within their respective countries would be
willing to receive internes from developing countries. 0

7. In 1974 the Creditanstalt-Bankverein, the largest
commercial bank in Austria, awarded two fellowships
enabling the recipients to spend six months in the
bank's legal office as internes.7 These fellowships were
awarded to Mr. Walid Ibrahim AI-Shaikh Ahmed
(Iraq) and to Mr. Raul Plata Cepeda (Colombia).

8. The Creditanstalt-Bankverein will consider the
possible continuation of the programme only after the
present fellowship holders have completed their interne
ships, in view of the difficulty of locating suitable can
didates from developing countries who possess a work
ing knowledge of the German language.

9. In 1974 the Government of Belgium awarded
two fellowships for academic and practical training of
six months' duration, organized jointly by the Govern-

4 Report of the United Nations Commission on International
Trade Law on the work of its seventh session (1974), Official
Records of the General Assembly, Twenty-ninth Session, Sup
plement No. 17 (A/9617), para. 68 (UNCITRAL Yearbook,
vol. V: 1974, part one, II, A).

5 Report of the Sixth Committee on the report of the United
Nations Commission on International Trade Law on the work
of its seventh session (1974), document A/9920, paras. 30-32
(reproduced in this volume, part one, I, B).

6 The initial responses of Governments of developed coun
tries are described in A/CN.9/92, paras. 4-8.

7 For particulars concerning the two Austrian fellowships,
see ibId. at para. 5.

ment ,and ,fire Umd~ersityof LouV'ain.8 These fellowships
were awarded to Miss Petronil1e Ram.i1maingoarinavana
(Madagascar) and to Mr. Jorge Al'1Ymo Huerta Vaz-
quez (MeXoico). .

10. Applications for two similar Belgian fellow
ships in 1975 have been received by the Secretariat
and forwarded to the Government of Belgium for
consideration, in accordance with the procedure agreed
upon when these fellowships were first awarded in
1974.

11. During the past year, two internes received
training at the International Trade Law Branch of the
United Nations Office of Legal Affairs at New York,
one under the United Nations Office of Public Infor
mation Interne Programme and the other under the
Cornell University/Institute for World Order Fellow
ship Programme.

Symposium on the role <ofutrl:iversities and research
centres with respect 10 international trade law

12. It may be recalled that at its sixth session the
Commission decided to request the Secretary-General
to organize, in connexion with the eighth session of the
Commission in Geneva, an international symposium
on the role of universities and research centres in the
teaching, dissemination and wider appreciation of inter
national trade law and to seek voluntary contributions
to cover the cost of travel and subsistence of partici
pants from developing countries.9

13. Voluntary contributions for this purpose were
received from the following Governments, in the
amounts indicated: Austria, $US 1,500 [pledged];
(Federal Republic of) Germany, $US 10,000; Nor
way, $US 8,000; Sweden, $US 1,157.

14. The number of applications for the limited
number of fellowships for participants in the sympo
sium from developing countries, financed by the vol
untary contributions from Governments noted at para
graph 13, greatly exceeded the funds available. For
this reason the Secretariat arranged for the establish
ment of a selection committee which was given the task
of examining the completed applications received within
a specified period of time and of awarding the fellow
ships.

15. At its meeting on 20 February 1975, the
Selection Committee awarded fellowships, covering the
costs of travel and subsistence, to the following parti
cipants in the symposium:

Dr. T. I. Cabezas Castillo (Ecuador), Professor of Com
mercial Law, Catholic University of Quito, Ecuador; Mr. M.
K. Fazelly (Afghanistan), Professor of Law, Kabul University,
Afghanistan; Mr. S. Gabi (Papua New Guinea), Tutor in Law,
University of Papua New Guinea, Port Moresby; Miss M. I.
JalJes (Portugal), Assistant, Faculty of Law, University of
Coimbra, Portugal; Dr. O. K. Mutungi (Kenya), Senior Lec
turer and Acting Dean, Faculty of Law, University of Nairobi,
Kenya; Mr. W. D. Nabudere (Tanzania), Senior Lecturer in
Law, University of Dar-es-Salaam, Tanzania; Mr. A. J. Mar-

s For particulars concerning the two Belgian fellowships
offered in 1974, see ibid. at para. 6; however, the monthly
stipend paid to the fellow was increased from 10,000 to 14,000
Belgian francs.

9 See para. 1 above.
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ques Neto (Brazil), Legal Assistant, Chamber of Commerce
of Bahia, Brazil; Mr. P. Pillai (Singapore), Lecturer in Law,
University of Singapore; Mr. M. Quinones (Guatemala), Dean,
Faculty of Law, Rafael Landivar University, Guatemala City;
Mr. M. Seing-Jimenez (Costa Rica), Professor of Commercial
Law, University of Costa Rica; Dr. M. J. Smart (Sierra Leone),
Senior Lecturer in Law, Fourah Bay College, University of
Sierra Leone; Mr. F. Ssempebwa (Uganda), Senior Lecturer
in Law, Makerere University. Kampala, Uganda; Mr. V. R.
Sumulong (Philippines), Graduate Student, College of Law,
University of the Philippines, Quezon City.

16. Invitations to attend and participate in the
symposium were extended to a number of other qual
ified J?erson~ from both developing a~d developed
countrIes wIthout, however, any financIal assistance
being provided by the United Nations to facilitate their
participation.

17. An outline of the scheduled programme of the
symposium may be found in document A/CN.9/VIII/
CRP.2.



VIII. ACTIVITIES OF OTHER ORGANIZATIONS

informed of the decision taken by UNCITRAL to con
centrate its work on the study of uniform general con
ditions and to defer final action on the promotion of
the general conditions of sale drawn up under the
auspices of ECE.

4. In the course of the discussion in the Group of
Experts the view was expressed that, while the prepa
ration of uniform general conditions might certainly
be useful, such conditions serve a different purpose
from that of the ECE general conditions, which are
adapted to the requirements of special products or
groups of products, e.g. plant and machinery. It was
therefore decided that an attempt should be made to
promote the use of the general conditions in regions
other than Europe. It was suggested that this could be
carried out in stages, beginning in Asia and the Far
East where the UNCITRAL investigation had indicated
that there was an interest in certain States. The Exec
utive Secretary of ECE was asked to draw the attention
of the Executive Secretary of the Economic and Social
Commission for Asia andthe Pacific (ESCAP) to this
problem. The Executive Secretaries of the other re
gional commissions have also been informed about the
views expressed by the Group of Experts and will be
kept continuously informed about the action taken in
other regions.

5. Furthermore, the ECE Group of Experts has
been informed that the Asian-African Legal Consul
tative Committee is reviewing the EeE General Con
ditions with a view to a later discussion and comparison
of all relevant texts at a joint meeting convened by the
Asian-African Legal Committee, in which experts from
the ECE region would participate, to be held late
in 1975 or early in 1976.

Documentation:
Report of the Group of Experts on International Con

tract Practices in Industry on the sixth session,
TRADE/GE.1/25.

[dem, report on the seventh session, ,TRADE/
GE.l/27.

Measures to make the ECE General Conditions in
the 188/574 series better known and more widely
accepted; note by the secretariat, TRADE/
GE.1/R.7.

• 1 April 1975.
1 Report of the United Nations Commission on International

Trade Law on the work of its third session, Official Records
of the General Assembly, Twenty-fifth Session, Supplement
No. 17 (A/8017), para. 172 (UNCITRAL Yearbook, vol. I:
1968-1970, part two, III, A).

2 Information received from some international organizations
has not been included because that information concerned
activities unrelated to the work of UNCITRAL or because it
described activities other than current projects.

3 Background material may be found in the reports presented
at the fourth UNCITRAL session (A/CN.9159), the fifth ses
sion (A/CN.9171,) the sixth session (A/CN.9/82j UNCITRAL
Yearbook, vol. IV: 1973, part two, II, V) and the seventh
session (A/CN.9/94 and Add.1-2j UNCITRAL Yearbook, 26-189 (UNOITRAL Yearbook, vol. I: 1968-1970, part one,
vol. V: 1974, part two, II, V) and in the following: Digest of II, B)j Survey of the activities of organizations concerned with
legal activities of international organizations and other inter- harmonization and unification of the law of international
national institutions, published by the International Institute of trade, note by the Secretary-General, 19 January 1968 (AI
Private Law (UNIDROIT)j Progressive development of the CN.915); and Replies from organizations regarding their cur-
law of international trade, report of the Secretary-General rent activities in the subjects of international trade within the
(1966), Official Records of the General Assembly, Twenty-first Commission's work programme, note by the Secretariat, 1 April
Session, Annexes, agenda item 88, document A/6396, paras. 1970 (UNCITRAL/III/CRP.2).
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Report of the Secretary-General on current activities of international organizations related to the harmonization
and unification of international trade law (A/CN.9/106)*

INTRODUCTION

1. The United Nations Commission on Interna
tional Trade Law, at its third session, requested the
Secretary-General "to submit reports to the annual
sessions of the Commission on the current work of
international organizations in matters included in the
programme of work of the Commission".1

2. In accordance with the above decision reports
were submitted to the Commission at the fourth session
in 1971 (A/CN.9/59), at the fifth session in 1972
(A/CN.9/71), at the sixth session in 1973 (AjCN.9/
82), and at the seventh session in 1974 (AjCN.9j
94 and Add.I-2). The present report, prepared for the
eighth session (1975), is based on information submit
ted by international organizations concerning their cur
rent work.2 In many cases, the present report includes in
formation on progress with respeot to projects for which
background material is included in earlier reports.3

Some of the international organizations, whose activ
ities were described in the earlier reports to the Com
mission, either did not submit statements as to their
current activities or reported that they were not cur
rently engaged in work related to the work programme
of the Commission.

I. UNITED NATIONS ORGANS AND SPECIALIZED
AGENCIES

A. UNITED NATIONS ECONOMIC COMMISSION
FOR EUROPE (ECE)

General conditions of sale, standard contracts
and standard trade terms

(a) ECE General Conditions of Sale, established
before 1970

3. At its sixth session in 1973 the Group of Experts
on International Contract Practices in Industry was
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(b) ECE General Conditions of Sale, established
after 1970 (fruit and vegetables)

6. UNCITRAL has been kept regularly informed
about progress in the work on the general conditions
of sale for international dealings in certain fruits and
vegetables, and the rules of survey (valuation) pertain
ing thereto, that has been undertaken by the Group of
Experts on International Trade Practices relating to
Agricultural Products. Seven different texts have now
been agreed since the work started in 1969 and have
been put at the disposal of European traders and trade
organizations dealing in the relevant products. They
are as follows:
General Conditions for International Dealings in Fresh

Fruit and Vegetables AGRI/WP.l/GE.7/35
Rules of Survey (Valuation) in Fresh Fruit and Vege

tables AGRIjWP.lIGE.7/35/Add. 1
Special Provisions Applicable to Citrus Fruit AGRI/

WP.l/GE.7/35/Add.2
General Conditions for International Dealing in Pota

toes AGRI/WP.l/GE.7/42
Rules of Valuation for Potatoes AGRI/WP.1IGE.7/

42/Add.l
General Conditions for International Dealings in Dry

Fruit (Shelled and Unshelled) AGRI/WP.l/
GE.7/53

Rules of Survey for Dry and Dried Fruit AGRI/WP.1/
GE.7/53/Add. I.
7. The Group of Experts is presently working on

draft United Nations/ECE arbitration rules for inter
national dealings in the products mentioned above. At
a meeting in 1976 the s~ven texts that.h,ave been. agreed
will be studied with a view to harmolllzlOg certam parts
that are common to all of them.

(c) Guide for drawing up contracts on industrial
co-operation

8. In 1974 the Group of Experts on International
Contract Practices in Industry continued its work on a
draft guide for drawing up contracts on industrial co
operation.

(d) Standard trade terms

9. After consultations with the International C~~m
ber of Commerce the ECE Working Party on Faclhta
tion of International Trade Procedures4 adopted a
Recommendation in October 1974 on standard abbre
viations of "INCOTERMS 1953" to be used tempo
rarily also for coding purposes (document TRADE/
WP.4/INF.34).

International commercial arbitration

10. See paragraph 7 above.

Projects in related areas of international trade law

11. The Working Party on Facilitation of Inte~a

tiona1 Trade Procedures also agreed on a question
naire sent to ECE Governments in January 1975, on,

4 The Working Party isa subsidiary body of the Committee
on the Development of Trade which is a principal subsidiary
body of the Commission.

signatures in external trade documents and transmission
or production of signatures by automated means (doc
ument TRADE/WPA/GE.2/R,28). On the basis of
the replies received the Working Party's Group of
Experts on Data Requirements and Documentation will
initiate work on the item of the Working Party's work
programme entitled: "Purpose and modalities of sig
nature in international trade documents".

12. Many international governmental and non
governmental organizations participate in the work of
the Working Party and its two groups of experts. At
its third session in October 1974 the following interna
tional bodies were represented:

Inter-Governmental Maritime Consultative Organiza
tion (IMCO), General Agreement on Tariffs and Trade
(GATT), Central Office for International Railway
Transport (OCT!), International Chamber of Com
merce (ICC), International Air Transport Association
(lATA), International Organization for Standardiza
tion (ISO), International Union of Railways (UIC),
International Chamber of Shipping (ICS), Interna
tional Federation of Forwarding Agents Associations
(FIATA). Staff officials of the Council for Mutual
Economic Assistance (CMEA), European Communi
ties (EC) and the European Free Trade Association
(EFTA) also took part at the invitation of the sec
retariat.

The method of "Reference to standards"

13. The ECE secretariat also draws UNCITRAL's
attention to a recommendation which does not relate
directly to a project of international trade law, but is
a new method of harmonizing certain parts of national
legislation. This is the method of making reference in
national regulations to standards, the text of which
has been agreed multilaterally, i.e. international stand
ards adopted by governmental or non-governmental
international organizations. The recommendation was
adopted by the Third Meeting of Government Officials
Responsible for Standardization Policies in June 1974
(document ECE/STAND/14, annex II). The fourth
meeting is expected to take place in 1976. A Group
of Experts on Standardization Policies prepares the
meetings at sessions held once or twice a year.

14. The method of "reference to standards" has
been defined as: "a method of drafting a regulation in
such a way that a detailed statement of technical speci
fications is replaced in the text by referring to one or
more standards". The term "regulation" used in the
present context means a binding document which con
tains legislative, regulatory or administrative rules and
which is adopted and published by an authority legally
vested with the necessary power".

B. UNITED NATIONS ECONOMIC COMMISSION
FOR LATIN AMERICA (ECLA)

International land transport in South America

15. The Economic Commission for Latin America
has recently completed a project undertaken jointly with
the Institute for Latin American Integration (INTAL)
of the Interamerican Development Bank to analyse the
problems and possibilities of establishing regular and
efficient land transport services between the southern
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A~dean countries (Bolivia, Chile and Peru) and the
River Plate countri~s (Arg~ntina, Brazil, Paraguay,
an? Uruguay). Spec~a~ atte~tlon was given to legal re
qUIrements and admmlstratlve procedures which affect
railway and highway cargo movements between the two
subregions, including those applied by transit countries.
The project report includes an analysis of the two
multinational highway transport conventions in South
America: that applied to transport among Argentina
Brazil, Chile, Paraguay, and Uruguay and that em~
bodied in Decision 56 of the Commission of the Agree
ment of Cartagena for application among Bolivia Chile
Colombia, Ecuador, Peru, and Venezuela. ' ,

16. The preliminary version of the report of the
joint project was published in September 1974 with
the title, Servicios de transporte terrestre internacional
en los corredores Lima-Buenos Aires y Lima-Sao Paulo
(E/CN.12/L.107).

17. As a complement to its work on the joint
project, ECLA has collaborated closely with the Latin
American Railways Association (ALAF) on the prep
aration of a draft convention for multinational railway
transport in South America which should be finalized
during 1975.

18. ECLA is presently beginning work on a new
project, similar to that carried out in collaboration with
INTAL, which would analyse land transport problems
in the Andean corridor from Chile to Venezuela.

International intermodal transport

19. The Economic Commission for Latin America
has been active in advising the Latin American countries
on the preparation of a Convention on International
Intermodal Transport. The Commission has carried out
a number of interrelated activities, including attending
national and subregional seminars and meetings affect
ing the majority of Latin American countries, providing
documentation and advice to the national intersectorial
working groups on international intermodal transport,
soliciting and publishing articles on specific technical
aspects of the problems by Latin American experts in
commercial and transport law. These activities have
been set out by the Latin American Group of the Inter
governmental Preparatory Group on a Convention on
International Intermodal Transport (Geneva, October
1973 and November, 1974), and by the First Meeting
of Latin American Governments on the preparation of
a Convention on International Intermodal Transport
(Mar del Plata, Argentina, October 1974). At the
present time, the focus of attention of the region is on
the liability and insurance aspects of intermodal trans
port and on the preparation of a standardized inter
modal document consistent in format with international
norms and in content with the social and economic
objectives of the region. A second meeting of Latin
American Governments will be held to consider the
results of the work of the Commission on these subjects
and to prepare more definite proposals regarding the
Convention.

The pertinent documents prepared by the Commis
sion include the following:

Economic and institutional implications of the new
transport technologies in Latin America, E/CEPAL/
L.113, 17 September 1974

Institutional aspects of international intermodal trans
port, E/CEPAL/L.111, 17 September 1974

Liability and insurance in international intermodal
transport, E/CEPAL/L.112, 17 September 1974

Documentation forms relevant to international inter
modal transport, E/~EPAL/L.114, 4 October 1974

Intermodal transport in the Caribbean region, 1973,
ECLA/POS 74/75, 27 May 1974

Informe del Relator, Reunion regional de expertos en
seguros de transporte (Mexico, 28-31 January 1975).

Transnational enterprises

20. The ECLA secretariat has initiated a study
on transnational enterp)ji~es in some: ILatin American
industries (bauxite, hananas and! manufactures)'. This
study will be carried out in a number of countries
repr~sentatiye o£ the region with the co-operation of
offiCIal: bodIes and will deal with the subsidiaries of
transnational enterprises. Its main object will be to

i aSfles~ the impa:t of the activities of such enterprises
on, the econ0IDlC' dev;elopment of the countries con
~ernecl\ wil1ful'avticul'an rerencnce to effects of major
Impontance'~oJl the;p.<lllicies,0flLatin .American countries,
such, as; ~ffirets<!lt1J emplm:ymell'lt; lab(1)U! productivity,
consumpfwn\, distribution of income, utillzation of local
resources and' balance of trade. Working assumptions
an~ methods ~ave bee~ f~rmulated for this study,
WhICh for certam countnes IS to be completed in the
course of 1975 so as to enable the first report to be
submitted by the end of this year.

21. The ECLA secretariat is also preparing a pre
liminary report on the activities of transnational enter
prises in Latin American manufacturing industries dur
mg the 1960s; the report will deal with principal in
vestor and beneficiary countries, distribution of capital
by sector and other important aspects.

C. INTERNATIONAL ClVIL AVIATION ORGANIZATION
(ICAO)

Revision of the Warsaw Convention of 1929 as
amended by the Hague Protocol of 1955: documen
tation; carrier's liability

22. The early stages of ICAO work on revision of
the Warsaw Convention of 1929, as amended by the
Hague Protocol of 1955, were described in the report
submitted to UNCITRAL at its sixth session (A/
CN.9/82, para. 6).*

23. The Legal Committee of ICAO at its 21st
session ~eld at Montreal 3-22 October 1974, approved
draft artIcles on documentation related to cargo and to
the system of the carrier's liability (document 9122;
LC/l72). The Council of ICAO decided to convene
a diplomatic conference, to be held at Montreal next
September, to consider these draft. articles with a view
towards adoption of a further protocol to the Warsaw
Convention of 1929.

... UNCITRAL Yearbook, vol. IV; 1973, part one, n, B.
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D. UNITED NATIONS CONFERENCE ON TRADE
AND DEVELOPMENT (UNCTAD)

Activities in the field of international shipping
legislation

(a) International intermodal transport

24. The 58-member Intergovernmental Preparatory
Group on a Convention on International Intermodal
Transport held its second session at the Palais des
Nations, Geneva, from 11 to 24 November 1974.

25. The Intergovernmental Preparatory Group was
established by the Trade and Development Board on 10
May 1973 in Board decision 96 (XII), in response to
the request by the Economic and Social Council, para
graph 2 of its resolution 1734 (UV) of 10 Jan
uary 1973.

26. During the first session of the Intergovern
mental Preparatory Group held in Geneva from 29
October to 2 November 1973, the UNCTAD secre
tariat was requested to prepare reports on certain
aspects of international intermodal transport, namely:
institutional aspects; documentary; insurance and lia
bility; customs; the scope of application of the rules
on international intermodal transport; and other related
legal aspects. The reports are contained in documents
TD/B/AC.15/7 and TD/B/AC.15/7/Add.I-7; TD/
B/AC.15/L.9 and TD/B/AC.15/L.l1.

27. These reports were discussed at the second
session and it was decided that further in-depth studies
by the UNCTAD secretariat on the technical, economic,
legal and institutional implications of intermodal trans
port operations were necessary before the Group could
adopt firm decisions on the issues before them. It was
contemplated that in some areas drafting might com
mence at the third session, and that a fourth session
in the latter part of 1976 would be required (doc
ument TD/B/533 dated 31 December 1974 contains
the report of the second session of the Group).

(b) Charter-parties

28. The Working Group on International Shipping
Legislation held its fourth session at the Palais des
Nations, Geneva, from 27 January to 7 February 1975.
For its discussion, the Working Group had before it
the UNCTAD report entitled "Charter-parties" (TD/
B/C.4/ISL/13) .

29. The main discussion by the Working Group
focused on the UNCTAD secretariat recommenda
tions: (a) that with respect to the most important
clauses in charter-parties a review should be made with
a view to standardization, harmonization and improve
ment; (b) that the basic responsibility of the carrier
under a charter-party to provide a seaworthy ship, his
responsibility for loss, damage or delay of goods should
be subject to the same international mandatory legisla
tion as was applicable to liner trade carriers.

30. The Working Group felt that the task of iden
tification and selection of clauses for standardization,
harmonization or improvement required further study.
It therefore considered that if it were to make significant
progress on charter-parties within the framework of
its programme of work, it would have to seek further

assistance from the UNCTAD secretariat. The Working
Group requested the UNCTAD secretariat to carry
out two major studies: (a) a comparative analysis of
clauses based on three main time charter contracts
and (b) a similar comparative analysis of clauses in
voyage charter contracts.

31. Based on these studies the UNCTAD sec
retariat would prepare and submit additional material
which would assist the Working Group to identify
which of the main clauses on time and voyage charter
parties are susceptible to standardization, harmoniza
tion and improvement and to select areas in chartering
activities that may be suitable for international legis
lative action.

(c) Co-operation with UNCITRAL

32. Members of the UNCTAD Shipping Legisla
tion Section assisted the UNCITRAL secretariat in
servicing the seventh session of the UNCITRAL Work
ing Group on International Legislation on Shipping.

33. The Chief of the UNCTAD Shipping Legisla
tion Section attended the seventh and eighth sessions
of the UNCITRAL Working Group on International
Legislation on Shipping.

( d) A ttendance at conferences

34. The Lebanese National Committee of the In
ternational Chamber of Commerce invited a member
of the UNCTAD Shipping Branch to participate in a
round table discussion on transport by containers and
combined transport. The subject of combined trans
port, sometimes referred to as intermodal transport,
is of interest to UNCTAD since it is under the auspices
of UNCTAD that the convention on international in
tennodal transport is being elaborated.

(e ) Technical assistance

35. The UNCTAD secretariat, as part of its pro
gramme of technical assistance and in co-operation
with other bodies in the United Nations systems, par
ticipated in various programmes to assist developing
countries in legal matters connected with maritime
transport.

E. UNITED NATIONS INDUSTRIAL DEVELOPMENT
ORGA~IZATION (UNIOO)

Multinational enterprises

36. UNIDO initiated at the end of 1974, with the
help of consultants, a study entitled "The evaluation
of multinational projects". The objective of this study
is to investigate methods for measuring the distribution
of costs and benefits of industries or groups of industries
established for regional co-operation purposes.

Contract planning

37. UNIOO published in 1974 a manual entitled
"Contract planning and organization" (United Nations
publication, Sales No. E.74.II.B.4). UNIDO is cur
rently working on the preparation of "Guidelines for
the formulation of contractual agreements for industrial
projects".



Part Two. Activities of other organizations 287

F. INTERNATIONAL MONETARY FUND (IMF)

International negotiable instruments

38. Members of the staff of the Fund have been
participating in the UNCITRAL project to develop a
negotiable instrument to be governed by uniform rules
for use in international transactions.

39. A preliminary draft uniform law on interna
tional bills of exchange (AICN.9I 67) was prepared
and submitted to the fifth UNCITRAL session. There
after, it was revised to include international promissory
notes (A/CN.9/WG.IVIWP.2) and, pursuant to the
request of UNCITRAL, was submitted to the Working
Group on International Negotiable Instruments for the
preparation of a final draft.

Fund staff members have attended meetings held
under UNCITRAL auspices concerned with the prepa
ration of questionnaires, the analysis of responses, and
the consideration and drafting of provisions of the
draft uniform law. Members of the Fund's staff will
continue to assist in the preparation by UNCITRAL
of a final draft uniform law on international bills of
exchange and promissory notes.

G. WORLD BANK (INTERNATIONAL BANK FOR
RECONSTRUCTION AND DEVELOPMENT-IBRD)

Procurement training courses

40. In the past few years the International Bank
for Reconstruction and Development has taken an
active interest in procurement training courses and
the curricula and contents thereof for officials in devel
oping countries.

II. INTERGOVERNMENTAL ORGANIZATIONS

A. ASIAN DEVELOPMENT BANK

Credit and security research project

41. For the past four years, the Asian Development
Bank has been associated with the Law Association for
Asia and the Western Pacific (LAWASIA) in a credit
and security research project. This project involves a
study of the security arrangements available to national
development banks and similar financial institutions
situated in the region.

B. BANK FOR INTERNATIONAL SETTLEMENTS

Co-operation with UNCITRAL

42. Through its Legal Advisers, the Bank for In
ternational Settlements has participated in various con
sultative meetings that have been held in connexion
with the work on a draft uniform law on international
bills of exchange and promissory notes undertaken by
the UNCITRAL Working Group on Negotiable In
struments.

43. The Bank for International Settlements has
participated in the preliminary work undertaken by
UNCITRAL with regard to multinational enter
prises. The Bank is also following closely the work
of UNCITRAL and other developments in the field
of international commercial arbitration.

C. COUNCIL OF EUROPE

Recognition and enforcement of foreign judgements in
private and commercial matters

44. The text of a practical guide on this subject
has been finalized and is to be published in July 1975.

Liability of producers

45. At its meeting in March 1975, the Committee
of Experts was to draw up a draft Convention on civil
liability for products. The draft convention is then to
be submitted to Governments and to the Legal Affairs
Committe~ of the C0!1sultative Assembly for comments,
before bemg transmItted to the European Committee
on Legal Co-operation and the Committee of Ministers
for final approval and opening for signature.

Penalty clauses in civil law

46. The Committee of Ministers has set up a Com
mittee of Experts to study the various aspects of the
subject and to draw up an international instrument
which might take the form of a convention on uniform
legislation designed to harmonize the domestic law of
member States in this field.

D. COUNCIL FOR MUTUAL ECONOMIC ASSISTANCE
(CMEA)

Convention on the application of standards of the
Council for Mutual Economic Assistance

47. The Convention was elaborated by the CMEA
Standing Commission on Standardization, was approved
at the twenty-eighth session of CMEA, and on the
recommendation of the session on 21 June 1974 was
signed by the CMEA member countries concerned
(Bulgaria, Cuba, Czechoslovakia, German Democratic
Republic, Hungary, Mongolia, Poland and USSR).

48. The Convention provides, inter alia, that mem
ber countries shall ensure the compulsory and rigorous
application of CMEA standards, elaborated and con
firmed by CMEA, through references to those stan
dards in the multilateral and bilateral agreements,
treaties and contracts concluded by States parties to
the Convention and by their economic organizations
on questions of specialization and co-operation in pro
duction, reciprocal deliveries and other questions which
arise in the process of economic, scientific and technical
co-operation between States parties to the Convention.

49. As at 1 February 1975 the Convention had
been ratified by Bulgaria, Hungary, the German Dem
ocratic Republic, Mongolia, Poland and the USSR, and
in accordance with article III the Convention will enter
into force on 27 March 1975.

Agreement on general conditions of international car
riage of goods by road

50. The Agreement was elaborated by the CMEA
Standing Commission on Transport, and on this Com
mission's recommendation on 29 June 1974 it was
signed by the CMEA member countries concerned
(Bulgaria, Czechoslovakia, German Democratic Re
public, Hungary, Mongolia, Poland and USSR.

51. The Agreement provides that international car
riage of goods by road between States parties to the
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Agreement shall be performed in accordance with the
"Gener~, cond.itions of international carriage of goods
by road , WhICh form part of the above-mentioned
Agreement. The general conditions regulate, inter alia,
the procedure for the conclusion and performance of
the c.ontract of. carriage, the liability of the carrier,
questIOns of claims and actions, carriage performed by
successive carriers, the basic principles of a system of
international road freight rates, and other matters.

General conditions of delivery of goods between organ-
izations of the member countries of CMEA

52. The Legal Conference of representatives of
~~A member. countries worked out proposals for
revIsmg the sectIOn of the "General conditions of de
livery of goods between organizations of the member
countries of CMEA" concerning the material respon
sibility ~f economic organizations for non-performance
or unsatIsfactory performance of mutual obligations. In
October 19/74,I1OOse proposals were approved by the
CMEAExeoutive Committee, which entrusted the
CMEA Standing Commission on Foreign Trade with
the task ofmakinga]1l,propriate changes and additions
to ,the CMEA GeneralOonditions of Delivery, 19.68,
so that the revised General Conditions could enter into
force by 1 J:anuary'1(97{5.

53. The :mo0ljporati~~ 'in the 1968 General Con
ditionsof ithe <ohanJ}esand additions approved by the
Exeouti\V.e ({J0mtriittee of CMEA will make it possible
to bnmrclen the sphere of operation of the unified legal
regu'lation of relations between economic organizations
of CMEA member countries in the delivery of goods.

Model licence agreements

54. The Legal Conference worked out a model
licence agreement of a general nature, a model licence
agreement on the transfer of "know-how", a model
licence agreement on the free transfer of scientific and
technical findings and a model licence agreement on
trade marks. The model agreements cover a wide range
of questions concerning the concession of rights to the
utilization of certificates of invention, patents and
"know-how" needed for the production, utilization and
sale of goods under licence, rights to the utilization of
trade marks, and also questions concerning the free
transfer of scientific and technical findings.

55. These model agreements were approved by the
Legal Conference with a view to their utilization by
the appropriate organs and organizations of the CMEA
member countries at their discretion.

General conditions of specialization and co-operation
in production

56. In 1973, the Executive Committee of CMEA
approved a report on legal questions connected with
the conclusion and implementation of agreements on
specialization and co-operation in production.

57. In accordance with a resolution of the Exec
utive Committee, the Legal Conference, on the basis
of the provisions of the above-mentioned report and of
current practice, is preparing a draft for the uniform
regulation of questions concerning the conclusion and
implementation of agreements on specialization and co
operation in production. The draft is being prepared in

the f~)fm of.general c~n~iti~ns concerning agreements
for mt~rnatIOnal specIahzatIOn and co-operation in
production.

Uniform. leg~l regula,tion of organizational and legal
qu~stlOns u'!volved In the establishment and operation
of znternatlOnaleconomic organizations

58. In 1973, the Executive Committee of CMEA
~pproved model provisions on conditions for the estab
hshment and operation of international economic
organizations in member countries of CMEA.

.59. In a~cordance with a resolution of the Exec
utIve CommIttee, the ~gal Conference, taking into
account th~ abov~-mentIO~ed "model provisions" and
past expenence, IS prepanng a draft for the uniform
~egal reg~lation of or~anizational and legal questions
mv?lved m the establIshment and operation of inter
natIOnal economic organizations in CMEA member
countries. It is envisaged that the draft will contain
uniform norms on such subjects as the establishment
a.nd membership of international economic organiza
tIOns, property, the organizational structure of associa
ti~ns and )oint eI?-terprises, the.establishment and oper
atIon of mternatIOnal economIC associations, and the
l~galstatus of workers employed in international eco
nomic orgmizations.

E. COMMISSION OF THE EUROPEAN ECONOMIC
COMMUNITIES (EEC)

Abusive clauses

60. The problem of abusive clauses in contracts
of adhesion is now the subject of reform projects in
several States. In order to prevent further divergencies
in the legislation on this matter and to strengthen legal
safeguards within the Common Market the Commis
sion of the European Com'11unities b~lieves that it
would be desirable, considering the work that has been
done by other international organization'>. to issue a
directive defining the clauses whose inclusion in con
tracts and more particularly in general conditions of
sale, specifications to.b~ met or any similar regulatory
terms would be prohIbited or rendered null and vbid.
The achiev~ment of this objective. will primarily serve
the economIcally weaker party. It IS, moreover, for this
reason that the elimination of abusive clauses !laures
in the p~e~iminary draft programD,1e of the Eurc;'pean
CommunItIes for consumer protectIOn and information.

Security interests in movables

61. As part of the unification of the rules of conflict
in the matter of real rights, the services of the Commis
sion, i~ co-<?peration with governmental experts, are
preparmg umform rules to allow recognition of security
interests in goods moving within the Community. These
rules will specify all the movables concerned, the con
ditions for recognition of preferential rights and security
interests, their publicity, their effects and their status
in the country of destination in which they are to be
enforced. .

62. The services of the Commission are also con
sidering the desirability of introducing "European-type"
security interests, i.e., of creating equivalent security
interests through the legislative processes of the mem
ber States.
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Law of suretyship

63. With a view to harmonizing the law on con
tra.cts of suretyship and c~>ntracts o~ gu~rantee, work
is tn progress on the draftmg of a dIrectIve .to change
certain provisions in the legislation of the vanous mem
ber States.

64. The draft directive lays down mandatory rules
concerning, inter alia, the right to stand su!ety, the f0!ffi
of the commitment of the surety, whlle respectmg
commercial usage and current business practices, and
the conditions for release from surety.

65. The rules of conflict of laws are being prepared
in conjunction with the work being done on private
international law.

Multinational enterprises

66. The Commission has not submitted to the
Council and is not preparing any directive or other
legal instrument on the subject of m~lti.na~ional enter
prises. However many of the CommlsslOn s proposals
in the field of ~ompany law are of direct inte~est. to
multinational enterprises and have as one of theIr alms
the creation of a legal framework for the European
multinational enterprises. (The problems o~ t~ese ~nter

prises have been illus~rat~d by the Com.mlsslOn m the
communication "MultmatlOnal undertakmgs and com
munity regulations" of 7 November 1973.)

(a) Amended proposal for a fourth Council direc
tive for co-ordination of national legislation regarding
the annual accounts of limited liability companies, sut.'
mitted to the Council on 21 February 1974 (Bulletin
of the European Communities, Supplement 6/74).

(b) Proposal for a fifth Council directive for co
ordination of national legislation as regards the struc
ture of public limited liability companies ~d the powers
and obligations of their organs, submItted to the
Council on 27 September 1972 (OJ No. C 131, 13
December 1972).

(c) The Commission will during the first part of
1975 submit to the Council an amended proposal for
a Statute for the European Company.

(d) The Commission is prep.aring a proposal for a
Council directive on take-over bIds.

(e) The Commission is .preparing a proposal for
a Council directive on consoltdated accounts.

(I) The Commission is preparing ~ proposal for a
Council directive on groups of compames.

Products liability

67. The Commission of the European C?mmunities
has resumed the work, started in 1968 and mterrupted
in 1970 because of negotiations for entry, for the ap
proximation of laws relating to "p~oducts liability".. It
established a working group of natlOnal experts WhICh
held its first meeting from 7 to 9 January 197.5. ~he

purpose of the work is to prepare a proposed dlr~tlve

which the Commission would submit to the Councll as
soon as possible.

68. What makes the approximation of .Jaws in this
field of particular importance for th.e estabhshment and
operation of the Common Market IS the fact that such

divergencies between national laws impede the free
movement of goods, distort the conditions of competi
tion in the Community, and render consumer protec
tion, which varies in the different member States, almost
always inadequate.

F. INTERNATIONAL BANK FOR ECONOMIC
CO-OPERATION (IBEC)

Payments in transferable roubles

69. In 1974, the International Hank for Economic
Co-operation continued to study matters related to
improving the system of payments in transferable rou
bles for its member countries (the bank has not un
dertaken any new project relating to the unified rules
on matters which might be of interest to UNCITRAL).

70. The most important event in the activities of
the bank in 1974 was the accession of the Republic of
Cuba to the agreement on multilateral payments in
transferable roubles and Cuba's joining of the Interna
tional Bank for Economic Co-operation as a member.
The membership of the Republic of Cuba in the bank
was formalized by a decision at the extraordinary 37th
meeting of the Bank Council on 22 January 1974 in
Moscow.

G. ORGANIZATION OF AMERICAN STATES (OAS)

Inter-American Specialized Conference on Private In
ternational Law

71. The Inter-American Specialized Conference on
Private International Law, held at Panama City, Re~
public of Panama, from 14 to 30 January 1975, ap
proved the following three conventions on matters that
have been under consideration by UNCITRAL:

(a) Inter-American Convention on Conflict of
Laws Concerning Bills of Exchange, Promissory Notes,
and Invoices;

(b) Inter-American Convention on Conflict of
Laws Concerning Cheques; and

(c) Inter-American Convention on International
Commercial Arbitration.

72. The said Conference also approved the follow
ing three conventions dealing with questions of inter
national procedural law:

(a) Inter-American Convention on Letters
Rogatory;

(b) Inter-American Convention on the Taking of
Evidence Abroad; and

(c) Inter-American Convention on the Legal Re
gime of Powers of Attorney to be Used Abroad.

H. INTERNATIONAL INSTITUTE FOR THE UNIFICATION
OF PRIVATE LAW (UNIDROIT)

Progressive codification of the general part of the law
of contracts

73. Following the preparation by the secretariat
of UNIDROIT of a comparative law study on non
performanc.e of contracts (UDP 1973, Etu~es: L-Dro~t
des obligatIons, document 4), the Governmg Council
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at its 52nd session in 1973 authorized the continuation
of the work in this field and decided to set up a re
stricted committee of experts with special knowledge
of the different common law systems, of the civil law
system and of those of the socialist States and, more
over, directly interested in the problems of international
trade.

74. This Committee met in Rome on 8 and 9
February 1974 on which occasion it gave particular
consideration to two documents prepared by the sec
retariat, namely a comparative chart showing provi
sions in existence in some uniform laws and codes on
the formation, validity, interpretation, performance and
non-performance of contracts (Etudes: L-Document 5,
UNIDROIT 1973) and a note concerning the future
work of the Committee on unification of the general
part of the law of contract within the larger framework
of a progressive codification of international trade law
(Etudes: L-Document 6, UNIDROIT 1974).

75. The Committee decided that its work should
begin with the question of formation and that the first
step to be taken should be for the secretariat to circu
late to qualified institutions and personalities a revised
version of the draft concerning the formation of con
tracts, based on the uniform law of UNIDROIT, with
some adaptations proposed by Professor Popescu, in
the framework of a Draft Uniform International Com
mercial Code (UDP 1972, Etudes: L-Document 3)
together with a questionnaire prepared by the secre
tariat, designed to discover to what extent the above
mentioned draft could prove acceptable as a future
uniform law governing the formation of international
contracts in general and to elicit suggestions for modi
fying or completing it.
Draft convention providing a uniform law on the acqui

sition in good faith of corporeal movables
76. At its third meeting, held in June 1974, a Com

mittee of Government Experts approved the text of a
draft uniform law on the acquisition in good faith of
corporeal movables. The text of the draft uniform law
and the accompanying draft convention (Study XLV,
document 56, UNIDROIT 1974) and an explanatory
report, prepared by the Rappol'teur to the Committee,
Pro£essor J. G. Sauveplanne (Study XLV, document 57,
UNIDROIT 1974) have been circulated to the member
Governments of UNIDROIT and it is hoped that the
draft convention will be submitted for the approval of
Governments at a diplomatic conference for its adop
tion in the near future.
Agency

77. The draft Convention providing a uniform law
on agency of an international character (Etude XIX,
document 55 UDP 1973) should be submitted for the
approval of Governments at a diplomatic conference
for its adoption in the near future.
Harmonization of the legal regimes relating to the lia

bility of the carrier of goods and persons-Study of
the gold clause in international conventions in con
nexion with transport
78. In the framework of the general theme, in

cluded with priority status in the work programme of
UNIDROIT by the Governing Council at its 53rd seS
sion as a result of a wish expressed at the special Day

on the Unification of Transport Law (Rome, 27 April
1973), the secretariat drew up a report and a question
naire studying the problem posed by the various mone
tary units (gold clauses) contained in international con
ventions, in particular as regards transport, and the
conversion of these units into national currencies (Etu
des: LVII, document l/Rev. and document 2, UDP
1973). The first results of the enquiry are to be found
in an interim report prepared by the secretariat of
UNIDROIT (Study LVII, document 3, UNIDROlT
1974).
The legal status of air-eushion vehicles (especially sea

going vehicles e.g. hovercraft and naviplanes)
79. A committee of governmental experts has com

pleted its first reading of a preliminary draft Conven
tion on the Registration and Nationality of Air-Cushion
Vehicles. This draft, together with an explanatory re
port prepared by the secretariat of UNIDROIT (Study
LII, document 7, UNIDROIT 1974) has been circu
lated to the member Governments of UNIDROIT for
observations with a view to the second reading at the
second session of the Committee of Governmental Ex
perts, to be held in Rome from 3 to 8 March 1975. The
Committee will, on that occasion, also begin work on
the question of liability in tort for damage caused by
air-cushion vehicles to third parties, on the basis of a
report prepared by the secretariat (Study LII, docu
ment 8, UNIDROIT 1975).

Carriage by inland waterway
80. The Draft Convention on the Contract for the

Carriage of Goods by Inland Waterway (CMN) , drawn
up on the basis of a UNIDROIT draft by the Econom
ic Commission for Europe, and which had not been
opened to the signature of Governments, in 1960, is,
at the request of the ECE, currently under revision by
the Committee of Governmental Experts oonvened by
UNIDROIT. At its third meeting, held in Rome from
13 to 17 January 1975, the Committee completed its
first reading of the draft Convention and a revised text
will be prepared by Mr. R. Loewe, member of the
Governing Council of UNIDROIT.

Hotelkeeper's contract

81. On the basis of a draft prepared by the secre
tariat of UNIDROIT, a Working Committee of the
Institute has approved the text of a preliminary draft
Convention on the Hotelkeeper's Contract which, to
gether with an explanatory report prepared by the sec
retariat (Study XII, document 12, UNIDROlT 1975),
will be submitted to the next session of the Governing
Council of UNIDROIT with a view to the convening
of a committee of governmental experts.

III. INTERNATIONAL NON-GOyERNMENTAL
ORGANIZATIONS

A. INTERNATIONAL CHAMBER OF COMMERCE (ICC)

International sale of goods

(a) Uniform rules governing the international sale of
goods

82. ICC is continuing to contribute to the activities
of the UNCITRAL Working Group in the ways de
scribed in previous years.
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* See paragraph 9 above.

B. INTERNATIONAL LAW ASSOCIATION (ILA)

International payments

92. At the 1974 New Delhi Omference of the In
ternational Law Association, its Committee on Interna
tional Monetary Law considered the question of "value
clauses" in international contracting practice and the
legal regime applicable to them.

International commercial arbitration

93. At the above Conference, the ILA Committee
on International Commercial Arbitration between Gov
ernment-Controlled Bodies and Foreign-Owned Busi
ness Firms continued its work on commercial disputes
"in which governments, their departments and agencies
or government-controlled organizations are involved".

C. INTERNATIONAL MARITIME COMMITTEE (CMI)

Conversion of gold units into national currencies

94. In a number of international maritime law con-
ventions initiated by the CMI the problem of the con
version of gold unLts into national currencies has arisen
in view of the fact that, strictly speaking, there is no
longer any official monetary value of gold. Since this
is a general problem in transportation law it is also
studied within UNIDROIT. A certain preference has
been expressed in favour of replacing the gold unit by
a system of weighted average of currencies (the so
called "SDR" basket) presently under consideration
within the IMF. No solution has been adopted as yet
and the study continues.

Hague Rules
95. The CMI has constituted an International Sub

Committee for the purpose of considering the present

!3roup, I~C arranged an informal meeting of the var
IOUS partIes and non-governmental organizations con
~erned wi~ the aim o~ exchanging views and determin
~n? the J?~mts on which trade circles could present a
Jomt posItion.

(b) Uniform Rules for a combined transport docu
ment (ICC Brochure No. 273)

89. ICC is currently revising its Uniform Rules in
order to ensure that they are more widely used by com
bined-transport operators. The basic purpose of the
revision is to bring liability for delay under the "net
work" system. The revised text is to be published in
July 1975.

Multinational enterprises

90. At the July 1974 session of the United Nations
Economic and Social Council, the International Cham
ber of Commerce submitted comments on the report
of the Group of Eminent Persons on multinational cor
porations.

Liability of producers

91. ICC participated as an observer in the work
of the Committee of Experts of the Council of Europe
set up to prepare a Convention on products liability.
It is also following the work of the European Com
munities on the harmonization of member States' laws
on this subject.

Bankers' commercial credits (documentary letters
of credit and bank guarantees (contract and pay
ment guarantees))

85. ICC's activities in this field are described in
document A/CN.9/101.

International commercial arbitration

86. On the initiative of its Court of Arbitration,
ICC is revising its Rules of Conciliation and Arbitra
tion. The object of the revision is to provide the Court
with up-to-date Rules which will enable it to cope with
the increasing number of cases brought before it (ap
proximately 200 per year). The Executive Committee
of the International Chamber of Commerce will be
invited to adopt the revised text at its session of 18
March 1975.

87. The Secretary-General of ICC has submitted
observations to UNCITRAL concerning the Commis
sion's preliminary draft set of arbitration rules and in
particular its suitability for optional use in ad hoc arbi
tration relating to international trade.

International legislation on shipping

(a) Revision of the Hague Rules
88. ICC has participated regularly in the meetings

of the UNCITRAL Working Group on International
Legislation on Shipping dealing with the revision of the
Hague Rules. Whenever necessary, ICC has submitted
observations on various aspects of the revision: exercise.
Prior to the eight session of the UNCITRAL Working

(b) Standardization of trade terms

83. The Working Party on Trade Terms is contin
uing its work in the following fields:

(i) The definition of a trade term which can be
used in the matter of air transport is still under consi
deration, and a questionnaire has been circulated to the
ICC national committees in order to obtain additional
information on the most widely followed practices. The
need for such information arose from the fact that some
of the observations regarding the draft term known as
"free airport" questioned the advisability of formulating
an air-freight equivalent to the trade term "FOB" used
in shipping.

(ii) A set of three-letter abbreviations for each of
the INCOTERMS 1953 has been brought to the atten
tion of the United Nations Economic Commission for
Europe, which has recommended that the abbreviations
in question should be used, subject to one minor amend
ment (the replacement of "C & F" by "CFR").*

(iii) The Working Party is continuing its work on
the definition of trade terms in the fields of combined
and containerized transport.

International payments

(a) International bills of exchange

84. ICC is co-operating with UNCITRAL in its
work on this subject within the framework of the Com
mission's Study Group on International Payments
(UNSGIP).

(b)
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revision work with respect to the 1924 International
Convention for the unification of certain rules of law
relating to bills of lading and the 1968 Protocol thereto
presently pending within the UNCITRAL Working
Group on International Legislation on Shipping. The
CMI takes part in the sessions of the Working Group
as an observer and seeks to ascertain that the contem
plated solutions are acceptable to the shipping com
munity (shippers, carriers and insurers) so as to ensure
the future success of the pending project.

96. At its 1974 Hamburg Conference the CMI
adopted the resolutions known as the "Hague Rules
Recommendations". First, the CMI recommended the
immediate ratification of the 1968 Protocol stressing
the urgent need of int'emational commerce, and in par
ticular shippers, to obtain the benefit of the rules em
bodied therein. However, at the same time the CMI
considered that further amendments to the Hague Rules
beyond those included in the 1968 Protocol were
needed and expressed its opinion on some of the basic
issues, such as the period of the carrier's responsibility,
the basis of carrier liability, liability for delay in deliv
ery, limitation of liability and the limitation (prescrip
tion) period for bringing claims.

Limitation of liability of owners of sea-going vessels
97. A revision of the 1957 International Conven

tion relating to the limitation of the liability of owners
of sea-going ships is presently pending within IMca.
The CMI was requested by IMCa to prepare a draft
amending the said convention. This subject wa~ de~lt
with at the 1974 Hamburg Conference resultmg III

two drafts, one in the form of a new draft convention,
the other in the form of a Protocol to the present con
vention. Further IMca invited the CMI to provide it
with figures which might be considered on the basis of
the principles contained in the draft articles prepared
by the CMI and, in particular, to investigate into the
commercial insurability of the liability to .claimants.
A report has been made by the chairman of the CMI
International Sub-Commitee, Mr. Alex Rein (Norway),
and the subject will be further discussed in the meeting
of the IMCa Legal Committee, 16-20 June 1975.

Carriage of passengers and their luggage by sea

98. The CMI, at its 1969 Tokyo Conference, sug
gested an amalgamation of the 1961 and 1967 Inter
national Conventions dealing with carriage of passen
gers and their luggage by sea respectively. The eMI
draft has subsequently been discussed within IMCa and
a diplomatic conference at Athens in December 1974
has adopted a new international convention on the
subject.

General average
99. The CMI, at its 1974 Hamburg Conference,

adopted a new version of the 1950 York/Antwerp
Rules. The new "1974 York/Antwerp Rules" are im
plemented by way of contractual reference in bills of
lading and charter-parties as from 1 July 1974.

Combined transports
100. The CMI, at its 1969 Tokyo Conference,

adopted a draft convention relating to combined trans
ports known as the "Tokyo. Rules". This draft ha~ be~n
further studied together wIth UNIDRaIT resulting III

the so-called TCM (for Transport Combine de Mar
chandises) draft convention, which has subsequently
been considered within IMCa andUNCTAD. The CMI
"Tokyo Rules" have been embodied in the current com
bined transport documents (e.g. theFIATA Combined
Transport Bill of Lading and the Combiconbill, the
latter accepted by the Baltic and International Maritime
Conference). They have also been accepted by the
International Chamber of Commerce in its "Uniform
rules for a combined transport document" (brochure
273, Paris 1973). The CMI has appointed an Interna
tional Sub-Committee under the chairmanship of Pro
fessor Kurt Gronfors (Sweden) to follow further de
velopments.

Study on economic implications of re-allocation of risks

101. The CMI and the International Chamber of
Commerce have initiated a joint study on the above
subject. The research is presently concentrated on the
effect of the change of the carrier's liability presently
contemplated in the draft convention to a new interna
tional convention on the carriage of goods by sea sug
gested by the UNCITRAL Working Group on Interna
tional Legislation on Shipping.

International commercial arbitration in maritime affairs

102. The CMI presently considers the possibility to
render assistance in connexion with the appointment of
arbitrators in maritime law disputes as well as the
elaboration of rules on maritime arbitration. The work
proceeds in an International Sub-Committee under the
chairmanship of Mr. Jean Warot (France).

Shipbuilding contracts

103. A study on shipbuilding contracts has been
initiated within the CMI in 1973 in order to, at a first
stage, investi?-ate the legal problems arising in con
nexion with shipbuilding contracts and to compare the
common standard forms bearing in mind the possibility,
at a latter stage, to draft model clauses for such con
tracts. The work proceeds in an International Sub
Committee under the chairmanship of Professor Fran
cesco Berlingieri (Italy).

Collisions at sea

104. The CMI has initiated together with the Inter
national Law Association a study of legal problems aris
ing in connexion with collisions at sea and appointed
Professor Nicholas J. Healy. chairman of the CMI
Working Group. The purpose of the study is to explore
the possibility to achieve international consensus on
the applicable law, particularly with respect to· colli
sions on the high seas, and to obtain a broader accep
tance of the 1910 International Convention for the
unification of certain rules of law with respect to colli
sion between vessels.

Liability of sea terminals

105. The CMI has initiated a study on the liability
of sea terminals for the purpose of ascertaining the
present position in some of the major ports. The study is
inter-related to the extension of the period of the sea
carrier's liability proposed in the draft convention on the
carriage of goods by sea by the UNCITRAL Working
Group on I"nternational Legislation on Shipping. The
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subject is also studied from a more general viewpoint
within UNIDROIT.

D. INTERNATIONAL UNION OF MARINE INSURANCE
(roMI)

International legislation on shipping

106. The International Union of Marine Insurance
has followed with interest the work of the UNCITRAL
Working Group on International Legislation on Ship'"
ping and representatives of IUM! have attended as

observers the seventh and eighth sessions of that Work
ing Group.

International sale of goods

107. IUMI is also following closely developments
in connexion with, the international sale of goods and
continues its consultation with the International Cham
ber of Commerce' r;egarding possible modifications of
the latter's brochure 273, "Uniform Rules for a Com
bined Transport Document".
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A/CN.9/WG.2/VI/CRP.4

A/CN.9/WG.2/VI/CRP.5

A/CN.9/WG.2/VI/CRP.6

A/CN.9/WG.2/VI/CRP.7

A/CN.9/WG.2/VI/CRP.8

A/CN;9/WG.Z;VJlCRP.9

A/CN.9/WG.Z;VI/CRP.I0

A/CN.9/WG.2/VI/CRP.11

A/CN.9/WG.2/VI/CRP.12

A/CN.9/WG.2/VI/CRP.13

Working Group on International Negotiable Instmments, third session

A. WORKING PAPERS

Provisional agenda A/CN.9/WG.IV/WP.4
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Title or descrlplton ' Document reference

B. RESTRICTED SERIES

Draft Uniform Law on International Bills
of Exchange and International Promissory
Notes, revised text of articles 5 (9), 6 and
12-41 A/CN.9/WG.IV/CRP.3

Views expressed by banking institutions on
certain questions relating to the draft Uni
form Law on International Bills of Exchange
and International Promissory Notes: note by
the Secretariat , A/CN.9/WG.IV/CRP.6

Draft Uniform Law on International Bills
of .Exchange and International Promissory
Notes: revised text of article 7 A/CN.9/WG.IV/CRP.7

Working Group on International Legislation on Shipping, seventh and eighth sesSions

A/CN~9J/W6.m/WP.1l7'. Vl1ll. ]j
and Corr.l, and voJl.]'E

A/CN.9/WG.UI/WP.lllID

A/CN.9/WG.III/WP.1'5

A,/CN..9Jj'WG.1LljJL.2 amdt
Add.1-2

A/CN.9/WG.UI/L.3IProvisional agenda and nJlt(ltatrcrms .

Memorandum Submitted! I!l1 N011Way concerning
the stl'UCtl'lil."e of at pcssible new convention
on too cmriaige of goods by sea .

Revised compilation of draft provisions on car-
rier responsibility .

Fourth report of the Secretary-General on re
sponsibility of ocean carriers for cargo: bills
of lading .

A. WORKING PAPERS

SEVENTH SESSION

Replies to third questionnaire on bills of lading
submitted by Governments and international
organizations for consideration . . . . . . . ...

EIGHTH SESSION

A/CN.9/WG.III(VII)/CRP.7
A/CN.9/WG.III(VII) /CRP.8

and Add.1 to 3

A/CN.9/WG.III(VII)/CRP.6

A/CN.9/WG.III(VII)/CRPA

A/CN.9/WG.IIl(VII) /CRP.3

A/CN.9/WG.III(VII)/CRP.2

A/CN.9/WG.III(VII)/CRP.1

Report of Drafting Party .

Provisional agenda A/CN.9/WG.III/LA/Rev.1
Preliminary version of a draft convention on

the liability of carriers of goods by sea:
note by the Secretariat A/CN.9/WG.III/WP.19

B. RESTRICTED SERIES

SEVENTH SESSION

Observations by the Central Office for Inter-
national Railway Transport, Berne .

Proposal by the delegation of France: defini-
tion of bills of lading ~ .

Propo,sal by the Federal Republic of Germany:
article IV-B (1(c» ..

Proposal by the delegation of France: letters
of guarantee .

Proposal by the delegation of Norway: amal
gamation of draft provision K in vol. I, and
draft proposals Band C in. vol. II .

Proposal by the delegation of Norway: nuclear
incidents: new article .
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Title or description

EIGHTH SESSION

Proposal for a draft provision (article Ill-A)
submitted by the delegation of Japan .....

Note concerning certain texts prepared by the
Working Group at its seventh session
submitted by the Central Office for Interna-
tional Railway Transport .

Comments on matters not resolved at the sev
enth session submitted by the delegation of
the United Kingdom .

Observations by the International Maritime
Committee on article 5 of the preliminary
version of the draft convention .

Proposal by the representative of India .
Proposal by the representative of Norway .
Proposal by the representative of France .
Dangerous goods: proposal by the representa-

tive of Poland .
Draft provisions concerning the liability of the

shipper submitted by the representative of
Poland .

Draft article 12 bis submitted by the represen
tative of France . . . . . . . . . . . . . . . . . . . . . .

Article 12 bis: proposal submitted by the Fed-
eral Republic of Germany .

Article 12 bis: proposal submitted by the del-
egation of Japan :......

Provisions respecting dangerous goods: pro
posal submitted by the representative of. the
United States of America ;.

General average (article 24): proposal sub
mitted by the representative of the United
Kingdom .

General average (article 24): proposal sub
mitted by the representative of the United
States of America .

Draft article 5(6) proposed by the representa-
tive of France .

Proposals submitted by Norway on questions
of substance for second reading .

Articles 1, 5 and 20: proposals by the repre
sentative of India for the second reading ..

Comments and proposals of the Belgian dele
gation in connexion with the second reading

Points submitted by the representative of the
United States of America for the second
reading .

Provisions as to dangerous goods: proposal by
the representative of India for the second
reading .

Comments submitted by the representative of
France for the second reading .

Proposals submitted by the representative of
Australia for the second reading .

Points to be raised by the representative of the
United Kingdom during the second reading

Document reference

A/CN.9/WG.III(VIII)/CRP.l

A/CN.9/WG.III(VIII) /CRP.2

A/CN.9/WG.III(VIII) /CRP.3

A/CN.9/WG.III(VIII) /CRP.4
A/CN.9/WG.III(VIII)/CRP.5
A/CN.9/WG.III(VIII)/CRP.6
A/CN.9/WG.III(VIII)/CRP.7

A/CN.9/WG.III(VIII) /CRP.8

A/CN.9/WG.III(VIII) /CRP.9

A/CN.9/WG.III(VIIO/CRP.I0

A/CN.9/WG.III(VIlO/CRP.l1

A/CN.9/WG.III(VIIO/CRP.12

A/CN.9/WG.III(VIIO/CRP.13

A/CN.9/WG.III(VIII)/CRP.14

A/CN.9/WG.III(VIII)/CRP.15

A/CN.9/WG.III(VIII) /CRP.16

A/CN.9/WG.III(VIII)/CRP.l7

A/CN.9/WG.III(VIIO/CRP.18

A/CN.9/WG.III(VIII)/CRP.19

A/CN.9/WG.III(VIII)/CRP.20

A/CN.9/WG.III(VIIO/CRP.21
and Corr.l

A/CN.9/WG.III(VIII)/CRP.22

A/CN.9/WG.III(VIII) /CRP.23

A/CN.9/WG.III(VIII)/CRP.24
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Title or description

Amendments proposed by the Federal Repub
lic of Germany for the second reading ....

Note by the representative of Poland for the
second reading .

Proposals submitted by the representative of
Japan for the second reading .

Part I of the report of the Drafting Party .
Proposal submitted by the representatives of

Belgium, Japan, Poland and the USSR on
the questions of "error in navigation" and
"fire" for the second reading .

Part II of the report of the Drafting Party .
Part III of the report of the Drafting Party .
Proposals by the representative of India for the

second reading of article 16(1) .
Observations by the International Union of

Marine Insurance on article 5 of the prelim
inary version of the draft convention .....

Article 3(3): proposal by the representative of
the United Kingdom for the drafting group

Article 3 (3): text proposed by the representa
tive of France for the drafting group .....

Note by the Secretariat on articles 1-3 of draft
convention on the carriage of goods by sea
as revised by the Working Group .

Note by the Secretariat: consideration by the
Working Group of the report of the Drafting
Party (CRP.28, 29 and 31) .

Report of the Drafting Party .

Document reference

A/CN.9/WG.III(VIII)/CRP.25

A/CN.9/WG.III(VIII)/CRP.26

A/CN.9/WG.III(VIII)/CRP.27
A/CN.9/WG.III(VIII)/CRP.28

A/CN.9/WG.III(VIII) /CRP.29
A/CN.9/WG.III (VIII) /CRP.30
A/CN.9/WG.III(VIII) /CRP.31

A/CN.9/WG.III(VIII)/CRP.32

A/CN.9/WGJII(VIII) /CRP.33

A/CN.9/WGJII(VIII)/CRP.34

A/CN.9/WG.III (VIII) /CRP.35

A/CN.9/WGJII(VIII)/CRP.36
and Add.1 to 3

A/CN.9/WG.III(VIII)/CRP.37
A/CN.9/WG.III(VIII)/CRP.39
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